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I.  PRELIMINARY  STATEMENT. —Before  the  introduction  of 
codes,  defensive  statements  by  persons  sued  were  called  by  different 
names  according  to  the  character  of  the  defense  and  according  to  the 
nature  of  the  action. 

In  legal  actions  all  defensive  statements  of  fact  passed  under  the 
generic  name  of  "pleas,"  while  in  equity  for  reasons  not  necessary 
here  to  explain,  the  defensive  pleading  except  as  to  certain  dilatory 
matters  was  embraced  under  the  generic  term  "answer."  That  is, 
the  name  answer  was  not  used  on  the  law  side  of  the  court  and 
"pleas"  as  such  under  that  name  were  unknown  in  the  equity  courts 
except  as  to  dilatory  matter.  On  the  law  side  a  denial  was  called  a 
traverse,  while  the  word  "denial"  was  used  in  the  equity  court. 
When  the  reformed  procedure  (code)  was  introduced  with  the  idea 
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of  abolishing  the  form  of  distinction  between  legal  and  equity  pro- 
cedure, choice  was  made  between  these  names  and  all  defensive 
pleading  was  grouped  under  the  generic  name  "answer,"  and  denial 
became  the  technical  word  to  designate  all  pleadings  contradicting 
allegations  of  fact,  in  this  manner  assimilating  the  terminology  to 
that  of  equity. 

Traverses  under  the  old  system  were  general  and  special,  and  under 
the  new  system  denials  are  general  and  specific.1 

"The  theory  of  code  pleading  was  not,  as  superficial . observers 
say,  to  substitute  a  new  system.  The  substantial  principles  are  un- 
changed and  the  law  and  equity  pleading  are  assimilated."2 

Admissions.  —  The  fundamental  rule  of  chancery  pleading  is  that 
nothing  is  admitted  except  by  express  admission.  The  contrary  is 
the  rule  in  the  law  court.  As  each  party  is  allowed  to  deny  in  some 
form  all  material  facts,  the  omission  to  deny  was  taken  as  an  ad- 
mission.3 

The  Codes  Adopt  the  Common  Law  Rule.—  As  to  both  code  and  com- 
mon law  pleading  it  should  be  always  borne  in  mind  that  there  is 
no  occasion  to  encumber  the  record  with  admissions,  except  in  some 
cases  of  pleading  in  confession  and  avoidance.  The  mere  failure  to 
deny  is  an  admission.4 

Order.  —  The  next  important  matter  to  consider  in  preparing  the 
defendant's  statements  (the  answer)  is  whether  there  is  any  par- 
ticular order  of  pleading  prescribed  in  the  jurisdiction  based  upon 
the  distinction  (which  is  everywhere  regarded)  between  pleadings 
which  go  to  the  merit  of  the  cause  of  action  and  those  which  only 
touch  upon  the  jurisdiction  of  the  court,  the  capacity  of  parties  to 
sue  or  be  sued,  another  action  pending,  and  the  like.  In  common-law 
jurisdictions  the  order  of  pleading  is  strictly  prescribed,  whereas  it 
is  not  formally  prescribed  in  most  of  the  code  states.5    As  the  matter 


1.  Douglass  v.  Phenix  Ins.  Co.,  138  N. 
Y.  209,  33  N.  E.  938,  34  Am.  St.  Rep. 
448,  20  L.  R.  A.  118;  Oishei  v.  New 
York  Taxi  Co.,  136  App.  Div.  683,  121 
N.  V.  Supp.  472;  Heffen  v.  Tribune 
Assn.,  126  App.  Div.  675,  111  N.  Y. 
Supp.  225. 

2.  Bovce  v.  Brown  7  Barb.  (N.  Y.) 
80. 

3.  Will's  Gould  on  PI.,  p.  303  and 
notes. 

4.  See  Judge  Gaynor'a  forceful  ex- 
planation  in  Btrooch  Plush  Co.  v.  Tal- 
BOtt,  L29  App.  Div.  14,  113  "NT.  Y. 
Supp.  214.  See  also:  Colo.  —  Watson 
r.  Lemen,  9  Colo.  200,  11  Pac.  88.  Ga. 
Sight  '.  Barrett,  94  Ga.  792,  21  S.  E. 
1008.  111.  —  McXeal  v.  Calkins,  50  Til. 
App.  17.  N.  Y.  —  Sullivan  V.  Traders' 
Tns.  Co.,  169  N.  Y.  213,  62  N.  E.  146. 
Utah.  — Sncll  V.  Crowe,  3  Utah  26,  5 
Pan.    522. 

5.  Christian    V.    Williams,    111    Mo. 
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429,  20  S.  W.  96;  Fordyce  V.  Hathorn, 
57  Mo.  120.  See  Will's  Gould  on  PI., 
p.  97. 

The  supreme  court  of  Colorado  has 
said:  "Notwithstanding  forms  of 
actions  have  been  abolished  in  this 
state,  the  substantial  requisites  of  the 
pleadings  have  not  been  changed. 
Useless  fictions,  antique  phraseology, 
technical  commencements  and  conclu- 
sions, have  been  swept  away,  but  the 
legal  rights  and  liabilities  of  parties 
remain  the  same;  and  the  facts  upon 
which  these  rights  and  liabilities  de- 
pend are  required  to  be  stated  in 
'ordinary  and  concise  language.'  While 
particular  forms  of  pleading  are  no 
longer  essential,  yet  experience  teaches 
that  it  is  well  to  adhere  to  the  'ordi- 
nary and  concise  language'  of  approved 
forms  in  stating  causes  of  action  as 
well  as  grounds  of  defense,  lest,  in 
I  departing  too  far   from  the    form,   we 
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is  descretionary  with  the  court  the  only  safe  course  is  to  observe 
the  order  of  pleading  or  obtain  permission  to  disregard  it.6 

Under  the  common  law  system  the  defendant  met  the  merits  of 
the  plaintiff's  case  in  one  of  two  ways:  by  taking  issue  with  his  alle- 
gations of  fact,  or,  in  other  words,  by  traversing  (which  is  the  same 
as  a  denial),  or  by  pleading  in  a  manner  which  was  termed  "confes- 
sion and  avoidance."  In  the  latter  there  was  generally  an  express 
admission  and  the  avoidance  was  by  the  setting  up  of  facts  not  in- 
consistent with  the  facts  alleged,  but  the  existence  of  which  consti- 
tuted a  defense.  This  latter  form  of  pleading  always  brought  in 
new  matter,  that  is  to  say,  matter  not  stated  in  the  plaintiff's  plead- 
ing. The  same  is  in  substance  required  by  the  code.  The  defendant 
must  either  admit  by  not  denying,  or  join  issue  by  denying,  or  set  up 
new  matter,  as  is  clearly  pointed  out  by  Judge  Gaynor.7  If  the  de- 
fendant desires  to  raise  an  issue  of  law  he  demurs  precisely  as  at 
common  law,  and  a  demurrer  is  always  in  order  to  any  pleading  ex- 
cepting a  demurrer. 

To  Summarize.  —  The  substance  of  pleading  is  practically  the  same 
under  the  common  law  and  code  systems.  The  names  of  equivalent 
allegations  are  different,  and  whereas  under  the  common-law  system 
dilatory  matters  must  be  disposed  of  before  the  merits  are  alleged 
en  record,  the  codes  allow  dilatory  matters  to  be  set  up  in  the  answer, 
at  the  same  time  with,  but  distinctly  separated  from,  the  answer  to 
the  merits  of  the  case.  An  affirmative  defense  is  treated  as  a  sepa- 
rate plea.8 

An  answer  under  the  code  system  (with  which  alone  this  article 
deals)  may  be  denned  as  the  statement  of  defense  consisting  either 
of  denials  or  of  allegations  of  fact. 

As  at  common  law,  so  under  the  codes,  the  defendant  may  answer 
by  way  of  traverse  or  denial  of  the  facts  alleged,  or  he  may  tacitly 
confess  by  not  denying  and  allege  new  matter ;  or  under  either  sys- 
tem he  may  set  up  what  is  called  a  set-off  or  a  counterclaim  which  is 
an  affirmative  cause  of  action  belonging  to  the  plaintiff,  which  he 
has  against  defendant. 

II.  SCOPE  OF  DISCUSSION.  —  The  answer  in  code  pleading 
takes  the  place  of  the  plea  at  common  law,  whether  in  abatement  or 
in  bar,  and  of  both  plea  and  answer  in  equity,  and  also  of  cross-com- 


fail  to  state  the  substance."  Robin- 
son Consol.  Min.  Co.  v.  Johnson,  13 
Colo.  258,  22  Pac.  459,  5  L.  E.  A.  769. 

But  this  is  not  alwavs  the  case 
(Dwisrgins  r.  Clark,  94  Ind.  49,  48  Am. 
Rep.  140).  The  substantial  distinction 
is  everywhere  recognized  (Douglass  v. 
Phenix'lns.  Co.,  138  N.  Y.  209,  33  N.  E. 
938,  34  Am.  St.  Rep.  44S,  20  L.  R.  A. 
118;  Gardner  V.  Clark,  21  N.  Y.  309), 
and  the  defendant  has  boon  held  in 
code  states  to  waive  dilatory  matters 
by  pleading  to  the  merits  without  it 
the   same    time   advancing   his   dilatory 


pleas.  Kan. — Wells  v.  Patton,  50  Kan. 
732,  33  Pac.  15.  N.  Y.  —  In  re  McLean, 
138  N.  Y.  158,  33  N.  E.  821,  20  L.  R. 
A.  389.  Tex.  —  Meyer  V.  Smith,  3  Tex. 
Civ.  App.  37,  21  S.  W.  995. 

6.  See  Mexican  Cent.  R.  V.  Pinkney, 
149  U.  S.  194,  13  Sup.  Ct.  859,  37  L. 
ed.  699.     See  Phillips'  Code  PI.  149. 

7.  Stroock  Plush  Co.  v.  Talcott, 
126  App.  Div.  14,  113  N.  Y.  Snpp.  214. 

8.  Douglass  v.  Phenix  Ins.  Co.,  138 
N.  Y.  209,  33  N.  E.  938,  34  Am.  St. 
Rep.  448,  20  L.  R.  A.  118. 
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plaint.  The  so-called  codes  of  those  states  like  Virginia  and  Alabama, 
which  preserve  the  distinctions  between  forms  of  actions  and  that  be- 
tween law  and  equity,  are  not  included  in  this  examination.  The  dis- 
tinctive things  about  the  answer  in  code  pleading  are  these :  forms  are 
abolished ;  classes  of  actions  are  not  recognized ;  law  and  equity  are 
administered  by  the  same  tribunal,  and  may  be  mingled  in  the  same 
proceeding.  These  things  are  all  done  without  direct  enactment  in 
Louisiana  and  Texas,  because  those  states  began  with  the  civil  law 
as  the  basis  of  their  practice  and  consequently  had  no  need  of  any 
express  abolition  of  common-law  forms  and  of  distinctions  between 
law  and  equity.  All  this,  except  the  doing  away  with  separate  pleas 
in  abatement  and  the  substituting  of  motions  for  demurrers  for 
defects,  is  done  by  the  Connecticut  Practice  Act  of  1879  and  the 
orders  and  rules  of  court  for  which  that  act  provides.9 

III.  PROVISIONS  OF  THE  CODES. —  All  of  the  states,  using 
this  reformed  procedure,  provide  for  a  defendant's  statement  of  facts, 
usually  called  an  answer,  but  whether  called  answer,  plea,  or  state- 
ment of  defense,  in  all  of  them  it  is  required  that  whatever  matter 
of  fact  the  defendant  relies  upon  to  defeat  the  plaintiff's  action  shall 
be  set  forth.  In  Connecticut,  as  has  been  stated,  and  in  Indiana,  mat- 
ter in  abatement  and  to  the  jurisdiction  of  the  court  must  be  sepa- 
rately alleged  in  a  plea  for  that  purpose.  Ordinarily,  however,  the 
provision  is  that  the  answer  shall  contain  a  denial,  all  new  matter 
constituting  a  defense  or  defenses,  and  any  set-off  or  counterclaim 
which  the  defendant  may  have.  "With  the  exceptions  above  noted, 
matters  in  abatement  and  to  the  jurisdiction  of  the  court  are  held 
to  be  included  under  the  provision  that  the  defendant  shall  state  "as 


9.  "All  courts  which  are  vested  with 
jurisdiction  both  in  law  and  in  equity 
may  to  the  full  extent  of  their  re- 
spective jurisdictions,  administer  legal 
and  equitable  rights  and  apply  legal 
and  equitable  remedies,  in  i'avor  of 
either  party,  in  one  and  the  same  suit, 
o  that  legal  and  equitable  rights  of 
the  parties  may  !>'•  enforced  and  pro- 
tected in  one  action;  but  wherever 
there  is  nny  variance  between  the  rules 
quity  and  the  rules  of  the  common 
law,  in  reference  to  the  same  matter, 
the  rules  of  equitv  shall  prevail." 
Conn.  Pr.  Bk.,  1908,  p.  12;  Gen.  St. 
Conn.   §532. 

This  Connecticut  Practice  Book  is 
the  newest  form  in  which  "the  re- 
formed procedure"  appears  in  this 
country.  The  states  of  Oklahoma  and 
of  Washington  have  adopted  their 
g  since  its  enactment,  the  former 
in  1890,  and  the  latter  in  1881,  but 
they  nre  substantially  re-enactments, 
the  one  of  the  Kansas,  and  the  other 
of  the  New  York   code.     The  Connecti- 
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cut  Practice  Act  of  1879  was  avowedly 
based  upon  the  Judicature  Acts  of 
1873  and  1876  in  Great  Britain,  and 
deserves  the  careful  attention  of  any- 
one who  has  to  do  with  reformed  pro- 
cedure in  this  country,  and  is  as  dis- 
tinctively a  code  as  if  it  had  been 
enacted  under  that  name.  Those  prac- 
tice acts,  like  Massachusetts',  which 
do  not  aim  at  the  fusing  of  law  and 
equity  procedure  and  the  abolishing  of 
forms  of  action  traditional  at  common 
law,  cannot  be  so  recognized,  any  more 
than  the  "codes"  which  have  no  such 
aim.  The  following  is  a  list  of  the 
Btates  holding  to  the  "reformed  pro- 
cedure": Arizona,  Arkansas,  Califor- 
nia, Colorado,  Connecticut,  Idaho, 
Indiana,  Iowa,  Kansas,  Louisiana, 
Kentucky,  Minnesota,  Missouri,  Mon- 
tana, Nebraska,  Nevada,  New  Mexico, 
New  York,  North  Carolina,*  North 
Dakota,  Ohio,  Oklahoma,  Oregon,  South 
Carolina,  South  Dakota,  Texas,  Utah, 
Washington,    Wisconsin,    Wyoming. 
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many  defenses  as  he  has,: 
face  of  the  record.10 


when  such  matters  do  not  appear  on  the 


10.  Statutory  provisions  as  to  the 
answer  in  Connecticut,  Louisiana, 
Xew  York  and  Ohio  may  be  taken  as 
fairly  representing  those  of  all  the 
code  states. 

Connecticut.  —  Pr.  Bk.,  1908,  Kules, 
pp.  249-250. 

Sec.  158.  Every  material  allegation 
in  any  pleading  which  is  not  denied 
by  the  adverse  party,  shall  be  deemed 
to  be  admitted,  unless  he  avers  that 
he  has  not  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief. 

Sec.  160.  No  facts  can  be  proved 
under  either  a  general  or  special  de- 
nial, except  such  as  show  that  the  plain- 
tiff's  statements  of  fact  are  untrue. 
Facts  which  are  consistent  with  such 
statements,  but  show,  notwithstanding, 
that  he  has  no  cause  of  action,  must  be 
specially  alleged.  Thus  accord  and  satis- 
faction, arbitrament  and  award,  cover- 
ture, duress,  fraud,  illegality  not  appa- 
rent on  the  face  of  the  pleadings,  infan- 
cy, that  the  defendant  was  non  compos 
mentis,  payment,  release,  and  the  stat- 
ute of  limitations,  must  be  specially 
pleaded;  while  advantage  may  be 
taken,  under  a  simple  denial,  of  such 
defenses  as  contributory  negligence, 
the  statute  of  frauds,  or  title  in  a 
third  person  to  what  the  plaintiff  sues 
upon  or  alleges  to  be  his  own. 

Sec.  161.  In  an  action  by  a  corpo- 
ration, foreign  or  domestic,  founded 
upon  any  contract,  express  or  implied, 
the  defendant  shall  not,  under  a  gen- 
eral denial,  be  permitted  to  dispute, 
but  shall  be  deemed  to  admit  the  ca- 
pacity of  the  plaintiff  to  make  such 
contract. 

Sec.  163.  Express  admissions  and 
denials  must  be  direct,  precise,  and 
specific,  and  not  argumentative,  hypo- 
thetical, or  in  the  alternative.  Ac- 
cordingly, when  a  pleader  wishes  ex- 
pressly to  admit  or  deny  a  portion  only 
of  a  paragraph,  he  must  recite  that  por- 
tion; excepting  that  where  a  recited 
portion  of  a  paragraph  has  been  either 
admitted  or  denied,  the  remainder  of 
the  paragraph  may  be  denied  or  ad- 
mitted without  recital.  Admissions  or 
denials  of  allegations  identified  only 
by  a  summary  or  generalization  there- 
of, or  by  describing  the  facts  alleged 
as     "consistent"     or     "inconsistent" 


with    other    facts    recited,    or    referred 
to,  are  improper. 

Sec.  164.  Where  several  matters 
of  defense  are  pleaded,  each  must  refer 
to  the  cause  of  action  which  it  is  in- 
tended to  answer,  and  be  separately 
stated  and  designated  as  a  separate 
defense,  thus:  First  defense,  Second 
defense,  etc.  WThere  the  complaint 
is  for  more  than  one  cause  of  action, 
set  forth  in  several  counts,  each 
separate  matter  of  defense  should  be 
preceded  by  a  designation  of  the 
cause  of  action  which  it  is  designed 
to  meet,  in  this  manner:  First  de- 
fense to  first  count;  Second  defense 
to  first  count;  First  defense  to  second 
count;  and  so  on.  Any  statement  of  a 
matter  of  defense,  resting  in  part  upon 
facts  pleaded  in  any  preceding  state- 
ment in  the  same  answer,  may  refer  to 
those  facts  as  thus  recited,  without 
otherwise   repeating  them. 

Louisiana.  —  Garland's  Eev.  Code  of 
Pr.,  1900,  2d  ed. 

Sec.  319.  The  answer  must  express 
the  name,  surname  and  residence  of 
the  defendant,  as  well  as  the  name  of 
the  plaintiff;  and  it  must  be  free  from 
all  abusive,  defamatory  or  impertinent 
expressions.  It  must  conclude  by  pray- 
ing that  the  demand  of  the  plaintiff 
be  rejected  and  that  he  be  sentenced 
to  pay  the  cost  of  the  suit;  unless  the 
defendant  himself  should  incidentally 
plead  compensation  or  some  other  ex- 
ception. 

Sec.  323.  When  the  defendant  an- 
swers to  the  merits  he  is  not  bound  to 
answer  specially  to  all  the  allegations 
contained  in  the  petition:  it  is  suffi- 
cient to  deny  generally  all  the  facts 
stated  except  he  be  called  upon  either 
to  acknowledge  or  to  deny  his  signa- 
ture. 

Sec.  327.  The  defendant,  though 
not  bound  to  answer  specially  to  all 
the  allegations  of  the  plaintiff  except 
when  called  upon  to  avow  or  to  deny 
his  signature,  must,  nevertheless,  if  he 
intend  to  resist  the  action  by  means 
of  some  exception,  plead  the  same  ex- 
pressly and  positively  in  his  answer  in 
all  the  cases  hereafter  prescribed; 
otherwise  he  shall  not  be  permitted  to 
avail  himself  of  such  exception  after- 
wards. 
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Ordinarily  the  provision  is  that  the  defendant  may  set  forth  in 
his  answer  "as  many  defenses  or  counterclaims,  or  both,  as  he  has, 
whether  they  are  such  as  were  formerly  denominated  legal  or  equit- 
able. ' '  These  are  usually  required  to  be  separately  stated  and  num- 
bered. Where  the  latter  requirement  has  not  been  inserted,  the  re- 
quirement of  a  distinct  and  separate  statement  is  usually  held  to  re- 
sult from  the  permission  to  make  as  many  such  defenses  or  counter- 
claims as  he  has.11 

A  large  proportion  of  the  matters  covered  in  the  code  provisions 


Special  Pleas. — Pleas  that  defendant 
must  make  specially:  1,  res  judicata;  2, 
fraud  and  error;  3,  prescription;  4, 
waiver  of  protest;  5,  want  of  capacity 
of  the  plaintiff  to  sue;  6,  that  signa- 
ture is  not  genuine;  7,  all  defenses  in 
avoidance  or  extinguishment  of  the 
obligation  sued  on;  or  which  shows  it 
to  be  void  or  voidable;  8,  pleas  to 
jurisdiction  in  court  to  issue  a  return; 
9,  want  of  authorization  of  married 
woman;  10,  discharge  of  surety  by 
laches  of  plaintiff  in  giving  time  to 
debtor  or  waiving  any  securities;  11, 
offer  to  give  possession  of  premises; 
12,  unconstitutionality  of  a  law;  13, 
estoppel;  14,  want  of  prior  tender;  15, 
payment;  16,  remission  and  compensa- 
tion; 17,  discharge  in  bankruptcy;  18, 
that  agent  had  no  right  to  stipulate 
solidarity  of  obligation. 
New  York. — Code  Civ.  Proc.  provides: 
Sec.  500.  The  answer  of  the  de- 
fendant must  contain:  1st,  A  general 
or  specific  denial  of  each  material  alle- 
gation of  the  complaint  controverted 
by  the  defendant  or  of  any  knowledge 
or  information  thereof  sufficient  to 
form  a  belief;  2d,  A  statement  of 
any  new  matter  constituting  a  de- 
fense or  counterclaim  in  ordinary  and 
concise   language   without   repetition. 

Sec.  507.  A  defendant  may  set 
forth  in  his  answer  as  many  defenses 
or  counterclaims  or  both  as  he  has, 
whether  they  are  such  as  were  for- 
merly denominated  legal  or  equitable. 
Each  defense  or  counterclaim  must  be 
separately  stated  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to 
the  entire  complaint  it  must  distinctly 
refer  to  the  cause  of  action  which  it 
is  intended   to  answer. 

Sec.  508.  A  partial  defense  may 
be  set  forth  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated 
to  be  a  partial  defense  to  the  entire 
complaint  or  to  one  or  more  separate 
causes  of  action  therein  set  forth.  Upon 
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a  demurrer  thereto  the  question  is, 
whether  it  is  sufficient  for  that  pur- 
pose. Matter  tending  only  to  mitigate 
or  reduce  damages  in  an  action  to  re- 
cover damages  for  the  breach  of  a 
promise  to  marry,  or  for  a  personal 
injury,  or  an  injury  to  property,  is  a 
partial  defense  within  the  meaning  of 
this  section. 

Ohio. — Bates'  Ann.  Ohio  St.,  5th  ed., 
1906. 

Sec.  5066.  The  answer  shall  con- 
tain: 1st,  A  general  or  specific  denial 
of  each  material  allegation  of  the  pe- 
tition controverted  by  the  defendant; 
2d,  A  statement  of  any  new  matter 
constituting  a  defense,  counterclaim 
or  set-off  in  ordinary  and  concise  lan- 
guage; 3d,  When  a  defendant  seeks 
affirmative  relief  therein,  a  demand 
for  the  relief  to  which  he  supposes 
himself  entitled. 

Sec.  5067.  The  defendant  may  set 
forth  in  his  answer  as  many  grounds 
of  defense,  counterclaim  and  set-off  as 
he  may  have,  whether  they  are  such  as 
have  been  heretofore  denominated  legal 
or  equitable  or  both;  but  the  several 
defenses  must  be  consistent  with  each 
other  and  each  must  refer  in  an  in- 
telligible manner  to  the  cause  of  action 
which   it   is   intended  to  answer. 

Sec.  5068.  When  the  answer  con- 
tains more  than  one  defense,  counter- 
claim or  set-off,  they  must  be  sepa- 
rately stated  and  consecutively  num- 
bered. 

Sec.  5075.  The  plaintiff  may  de- 
mur to  a  counterclaim,  set-off  or  de- 
fense consisting  of  new  matter  on  the 
ground  that  it  is  insufficient  in  law 
on  its  face. 

Sec.  5077.  The  plaintiff  may  demur 
to  one  or  more  of  several  counterclaims, 
set-offs  or  defenses  consisting  of  new 
matter  and  reply  as  to  the  residue. 

11.  See  Eoyal  Bank  r.  Goldschmidt, 
51  Misc.   622,' 101  N.   Y.  Supp.  101. 


ANSWERS  9 

as  to  answer  will  necessarily  be  placed  in  special  articles.12  These 
matters  will  not  be  discussed  here  farther  than  is  necessary  to  the 
comprehension  of  the  general  propositions  relating  to  the  answer 
and  to  its  position  in  the  reformed  system  of  procedure. 

IV.  OBJECT  OF  ANSWER. —  A.  In  General.  — The  object  of 
the  answer,  a*>  of  other  pleadings,  is  to  develop  the  issues  between  the 
parties,  in  order  to  furnish  a  basis  for  the  introduction  of  evidence 
to  support  those  issues  and  for  the  application  of  the  law  to  the 
facts  thus  developed  by  allegation  and  proof,  and  to  inform  the 
plaintiff  what  defense  he  must  be  prepared  to  meet.13 


12.  See  the  titles  "Abatement, 
Pleas  of;"  "Affidavits  of  Merits  and 
Defense;"  "Cross-Complaint;"  "Du- 
plicity;" "Confession  and  Avoid- 
ance;" "Set-off  and  Counterclaim;" 
"General  Issue  and  General  Denial." 

13.  Hammond 's  Blackstone,  Vol.  Ill, 
p.  415,  note  to  p.  293.  And  see  Cook  v. 
Warren,  88  N.  Y.  37;  Blum  v.  Brugge- 
mann,  GS  X.  Y.  Supp.  1065. 

New  York  Code  Civ.  Proc,  §  500,  pre- 
scribes what  an  answer  must  contain: 
' '  First,  it  must  contain  a  general  or 
specific  denial  of  each  material  allega- 
tion of  the  complaint  controverted  by 
the  defendant  or  of  any  knowledge  or 
information  thereof  sufficient  to  form 
a  belief;  and,  second,  a  statement  of 
any  new  matter  constituting  a  defense 
or  counterclaim,  in  ordinary  and  con- 
cise language,  without  repetition.  A 
denial,  either  general  or  specific,  is  not 
the  statement  of  any  new  matter,  and 
as  such  is  improperly  included  in  an 
affirmative  defense  (Stieffel  v.  Tolhurst, 
55  App.  Div.  532,  67  X.  Y.  Supp.  274). 
unless  it  be  necessary  to  make  such 
new  matter  complete,  in  order  to  con- 
stitute a  defense  (Fells  r.  Dumarv,  84 
App.  Div.  105,  82  X.  Y.  Sup-,.  531),  in- 
asmuch as  it  is  not  a  confession  or 
avoidance  of  the  matters  alleged  in 
the  complaint.  A  general  denial  in  an 
affirmative  defense  is  always  improper. 
A  specific  denial  may  or  may  not  be, 
depending  upon  the  new  n 
pleaded.  Each  separate  defense  pleaded 
must  be  complete  in  itself,  and  contain 
all  that  is  necessary  to  answer  the 
whole  cause  of  action,  or  that  part  of 
it  which  it  purports  to  answer.  Brook- 
line  Xational  Bank  V.  Mores,  1!)  App. 
Div.  155,  45  N.  Y.  Supp.  997.  If  the 
new  matter  pleaded  is  not  complete 
without  a  specific  denial,  then  it  may 
be  properly  included.  Douglass  V. 
Phenix  Ins.  Co..  138  N.  Y.  209,  33  XT. 
E.   938,   20   L.   Pt.    A.    118,    34   Am.    St. 


Hep.  448.  When  an  affirmative  de- 
fense contains  a  general  denial,  its 
validity  cannot  be  tested  by  demurrer. 
State  of  South  Dakota  v.  McChesney, 
87  Hun  293,  34  X.  Y.  Supp.  362;  White 
V.  Koster,  89  Hun  483,  35  X.  Y.  Supp. 
369;  Fletcher  v.  Jones.  64  Hun  274,  19 
X.  Y.  Supp.  47;  Stieffel  v.  Tolhurst, 
supra ;  Uggla  v.  Brokaw,  77  App.  Div. 
310,  79  X.  Y.  Supp.  244.  A  specific 
denial  cannot,  however,  be  included  in 
an  affirmative  defense  unless  it  be 
necessary  to  make  the  defense  complete 
and  available,  and,  if  improperly  in- 
cluded, may  be  stricken  out  on  motion. 
Stieffel  v.  Tolhurst,  supra;  Uggla  v. 
Brokaw,  supra;  Stemmerman  v.  Kelly, 
122  App.  Div.  669,  107  X.  Y.  Supp. 
379."  Haffen  v.  Tribune  Assn.,  126 
App.  Div.   675,   111  X.  Y.   Supp.  225. 

In  Snyder  v.  Free,  114  Mo.  360,  21 
S.  W.  847,  the  supreme  court  say: 
"The  central  idea  of  code  pleading 
is  that  an  answer  should  not  be 
evasive,  but  should  meet  the  allega- 
tions of  the  petition  fairly  and  square- 
ly, thus  presenting  sharply  defined 
issues  for  the  triers  of  the  facts  to 
pass  upon.  Eev.  St.  1889,  §  2049.  On 
a  former  occasion  this  court  denounced 
the  method  here  employed  as  a  'vicious 
method  of  pleading,'  and  this  was  apt 
characterization  of  such  a  faulty  way 
of  pleading.  It  was  never  the  design 
of  the  code  that  a  party  plaintiff 
should  have  to  carefully  sift  each  de- 
nial of  the  answer,  and  to  carefully 
compare  it  with  each  paragraph  of 
the  petition,  in  order  to  see  what  is 
admitted  and  what  is  denied.  Such 
denials  may  be  general  or  they  may  be 
special,  but  in  either  event  the  issue 
must  be  sharply  defined,  and  not  left 
to  surmise  or  conjecture."  See  also 
Cooper  v.  American  Cent.  Ins.  Co.,  139 
Mo.  App.  570,  123  S.  W.  497,  500. 
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Demurrer  Has  No  Place  in  Answer A  demurrer  and  objection  that 

the  complaint  states  no  ground  of  action  has  no  place  in  the  answer.14 

B.  Defense  Not  Pleaded,  "Waived.  —  In  order  that  it  may  answer 
these  ends,  it  must  meet  the  requirements  of  the  statute.  Every 
"material  allegation"  in  the  plaintiff's  case  as  made  by  his  plead- 
ing if  not  denied  is  admitted.  Any  defense  which  is  not  pleaded  will 
be  waived.15 

C.  Immaterial  Allegations.  —  The  rule  as  to  undefended  allega- 
tions does  not  apply  to  immaterial  or  impertinent  ones.16 

Allegations  of  time  and  value  are  not  as  a  general  rule  material, 
and  so  a  failure  to  deny  does  not  usually  admit  them.17    Allegations 


14.  Jackson  v.  Savage,  109  App.  Div. 
556,  96  N.  Y.  Supp.  366,  17  N.  Y.  Ann. 
Cas.  398,  citing  Ward  v.  Smith,  95 
App.  Div.  432,  88  N.  Y.  Supp.  700. 

A  demurrer  and  an  answer  are  dis- 
tinct pleadings  having  different  offices 
and  different  characteristics.  Kelly  v. 
Downing,  42  N.  Y.  71,  77. 

Since  the  only  pleadings  on  the  part 
of  the  defendant  are  demurrer  and 
answer,  a  pleading  which  raises  only 
questions  of  law,  though  it  be  called 
an  answer,  must  be  treated  as  a  de- 
murrer. Kelly  v.  Downing,  42  N.  Y. 
71,  77;  Eailroad  Co.  V.  Gibbes,  23  S. 
C.  370. 

Defenses,  said  Judge  Selden,  in  Ben- 
edict v.  Seymour,  6  How.  Pr.  (N.  Y.) 
298,  304  (approved  in  Staten  Isl.  M. 
E.  Co.  v.  Ilinchliffe,  170  N.  Y.  473,  63 
N.  E.  545),  "are  divisible  into  two 
classes:  1.  Those  which  deny  some 
material  allegation  on  the  part  of  the 
p]aintiff.  2.  Those  which  confess  and 
avoid  those  allegations."  It  was  also 
decided  in  that  case  that  demurrer 
was  not  the  proper  method  of  getting 
rid  of  such  defenses,  for  the  "plain 
reason  that  a  demurrer  admitted  the 
truth  of  the  plea;  and  the  facts  con- 
!  in  such  a  plea,  if  proved  or  ad- 
mitted, must  necessarily  constitute  a 
defense." 

15.  U.  S.  —  Pucker  r.  Polios,  133  Fed. 
588,  67  C.  C.  A.  30,  criticising  Oseanyan 
V.    Arms   Co.,   103   U.   S.   261,   26   L.   ed. 

as  having  been  decided  under  a 
mistaken  view  of  what  might  be 
proved  under  a  general  denial  under 
the  New  York  Code  and  especially  as- 
serting  the  doctrine  thai  the  'I 
of  chancery  not  pleaded  is  waived, 
and  citing  for  this  purpose  Milbank  V. 
Jones,  127  N.  Y.  370,  28  N.  E.  31,  24 
Am.  St.  Rep.  454.  Ind.  —  Gilmore  v. 
McClure,  133  Ind.  571,  33  N.  E.  351; 
Mulder   v.   Pullen,    9   Ind.   273,   68   Am. 
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I  Dec.  620.  Ky.  —  Asher  v.  Uhl,  122  Ky. 
114,  87  S.  W.  307,  93  S.  W.  29;  Dem- 
mien  v.  Bowler,  16  Ky.  L.  Eep.  399 
(justification  under  a  third  person 
must  be  set  up).  Mo.  —  Eeid  v.  Mul- 
lins,  43  Mo.  306  (lack  of  demand  must 
be  set  up);  Mantel  Co.  V.  Thaler,  133 
Mo.  App.  86,  113  S.  W.  220  (holding 
in  a  suit  on  quantum  meruit  for  value 
of  materials  where  defects  in  the  build- 
ing were  pleaded  but  not  so  as  to  set 
out  a  distinct  cause  of  action,  that  to 
allow  them  to  be  taken  into  considera- 
tion would  be  permitting  recovery  on 
a  counterclaim  not  set  up).  N.  Y. — 
Stroock  Plush  Co.  v.  Taleott,  129  App. 
Div.  14,  113  N.  Y.  Supp.  214;  McKane 
v.  Dady,  128  App.  Div.  190,  112  N.  Y. 
Supp.  650.  Ore.  —  Gilman  v.  Cochran, 
49  Ore.  474,  90  Pac.  1001,  failure  to 
deny  is  an  admission,  but  does  not 
prevent  pleading  the  statute  of  limita- 
l  ions. 

Where  the  defense  merely  sets  up 
new  matter  without  denials,  for  the 
purposes  of  a  demurrer  to  the  answer, 
all  the  allegations  of  the  complaint  are 
to  be  deemed  admitted,  notwithstand- 
ing contradictory  new  statements. 
Golden  v.  Health  Dept.,  21  App.  Div. 
420,  47  N.  Y.  Supp.  623. 

16.  Cal.  —  Canfield  v.  Tobias,  21  Cal. 
349,  la.  —  Alston  V.  Wilson,  44  Iowa 
130.  Ky.  —  Wilson  V.  Sanders,  4  Ky. 
[i.  Rep.  612. 

Where  No  Question  of  Damages  or 
Value  Is  Involved.  —  Baker  v.  Peter- 
son, 57  Neb.  375,   77  N.  W.   774. 

For  admissions  in  pleading  and  their 
effect,  see  1  Encyclopaedia  of  Evidence, 
p.  398. 

17.  Ind.  —  Madison  Co.  Comrs.  v. 
Burford,  93  Ind.  3S3.  Ky.  —  Baum  V. 
Winston,  60  Ky.  127.  La.  —  Stillman 
r.  Waterman,  7  La.  Ann.  656.  Mo. — 
Field  r.  Barr,  27  Mo'.  416.  Neb.— 
Campbell  v.  Brosius,  36  Neb.  792,  55 
N.  W.  215. 


ANSWERS 


11 


of  matters  of  evidence,18  of  legal  conclusions,19  of  time,20  and  of  other 
matters  which  are  not  required  to  be  proved  as  alleged,  although 
they  are  not  always  subject  to  be  stricken  out  as  immaterial,  are  not 
required  to  be  denied  or  otherwise  answered.  The  free  insertion 
of  such  matters,  far  beyond  what.-sufnces  to  render  a  really  material 
thing  intelligible,  which  is  their  proper  function  in  the  pleading,  has 
done  much  to  render  code  pleading  obscure  and  unsatisfactory ;  and 
often  these  things  have  prevented  its  answering  the  first  great  pur- 
pose of  pleading,  a  development  of  a  clear  issue  or  of  clear  issues  be- 
tween the  parties.  Too  frequently  the  real  points  in  dispute  in  a 
legal  controversy  are  only  developed  and  stated  for  the  first  time 
by  the  court  in  the  instructions  to  the  jury  at  the  trial  or  in  the 
decree  finally  rendered  by  the  court. 


Allegations,  however,  of  special 
damage  in  a  complaint  for  libel  because 
of  plaintiff's  discharge  from  a  certain 
employment  are  not  allegations  of 
value  and  are  admitted  when  not  de- 
nied. Over  v.  Sniffling,  102  Ind.  191, 
26  N.  E.  91. 

It  is  otherwise  as  to  the  terms  of  a 
contract.  If  a  complaint  alleges  an 
agreement  to  pay  plaintiff  $4  per  day 
for  services,  that  allegation  undenied 
is  taken  as  true.  Smith  V.  Lee,  10 
Nev.  208. 

The  "material  allegations"  which 
are  admitted  if  not  denied  are  those 
without  whose  allegation  and  proof 
plaintiff's  cause  must  fail,  and  the  suc- 
cessful controverting  of  any  of  which 
will  prevent  his  recovery  in  that 
action.  In  Fry  v.  Bennett,  5  Sandf. 
(N.  Y.)  54,  the  denial  of  an  innuendo 
applied  to  words  actionable  in  them- 
selves was  held  to  raise  no  issue  in  an 
action  for  their  libelous  publication. 
In  Anable  V.  Conklin,  25  N.  Y.  470;  in 
a  suit  on  a  promissory  note  against 
maker  and  endorsers,  the  complaint 
alleged  that  the  endorsers  were  part- 
ners and  that  the  note  "was  duly  en- 
dorsed by  said  defendants  by  their 
said  partnership  name."  The  makers 
of  the  note  defaulted,  the  endorsers 
denied  "the  endorsement  in  the  said 
complaint  alleged  of  the  promissory 
note  therein  set  forth,"  and  also  de- 
nied notice  of  presentment  and  non- 
payment. The  refusal  at  the  trial  of 
evidence  that  the  endorsing  firm  was 
not  composed  of  the  four  parties  named 
in  the  complaint  was  alleged  as  error 
on  appeal  from  a  judgment  in  favor 
of  plaintiff.  The  denials  were  held  not 
to  controvert  the  allegation  of  partner- 


ship which  was  held  to  be  material 
and  the  rejection  of  the  evidence  was 
upheld.  See  Oechs  v.  Cook,  3  Duer  (N. 
Y.)  161;  Connoss  V.  Meir,  2  E.  D. 
Smith  (N.  Y.)  316. 

18.  Siter  v.  Jewett,  33  Cal.  93;  Gat- 
tis  v.  Kilgo,  128  N.  C.  402,  38  S.  E.  931. 

In  Steele  v.  Eussell,  5  Neb.  211,  it  is 
held  error  to  refuse  an  instruction  to 
the  jury  that  "Any  allegation  in  the 
plaintiff's  petition  which  is  not  denied 
in  the  defendant's  answer,  must  be 
taken  as  admitted  and  true."  To  the 
other  party's  contention  that  it  is 
only  material  allegations  which  are  to 
be  taken  as  true,  the  court  replies: 
"We  do  not  think  that  this  technical 
criticism  of  the  language  of  the  re- 
quest is  justifiable.  It  is  altogether  too 
narrow  and  arbitrary  a  construction 
to  satisfy  the  requirements  of  the 
code.  It  requires  us  to  presume  that 
the  petition  contained  an  immaterial 
allegation,  while  the  presumption  really 
is,  that  it  does  not.  And,  even  if  there 
were  an  immaterial  averment,  the  ad- 
mission of  its  truth  could  neither  ben- 
efit the  plaintiff,  nor  prejudice  the  de- 
fense. Probably  it  would  have  been 
better  for  the  instruction  to  have  speci- 
fied particular  averments  that  were 
not  denied,  and  asked  a  specific  in- 
struction that  the  jury  take  them  as 
absolutelv  true." 

19.  Prost  V.  More,  40  Cal.  347;  Ab- 
bott v.  Gaches,  20  Wash.  517,  56  Pac. 
28 

20.  Sutter  v.  Streit,  21  Mo.  157. 
"Where  the  time  when  a  fact  oc- 
curred is  essential  to  the  cause  of  ac- 
tion or  defense,  the  statement  of 
the  fact  without  stating  the  time  of 
its  occurrence  is  insufficient  on  a 
demurrer."      Of   course   where   time   is 
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V.  THE  RIGHT  TO  ANSWER.— A.  In  General.— If  the  defend- 
ant appears  in  due  time,  he  has  an  unqualified  right  to  present  his 
answer,  whatever  there  may  be  in  it.21  Not  so,  however,  when  he  is 
out  of  time  and  asking  leave  to  file  a  new  or  an  amended  pleading.22 

B.  Time  for  Answer.  —  1.  In -General. — As  above  stated,  it  is 
only  a  prima  facie  valid  case  with  'tv-tyrima  facie  valid  summons  which 
calls  for  an  answer.  It  is  for  this  reason  that  the  filing  of  an 
answer  waives  all  defects  in  form  of  the  complaint,  together  with 
all  defects  of  process  which  appear  on  the  face  of  those  proceedings.23 
But  the  case  being  presented  and  a  valid  process  served  or  waived, 
a  time  for  answer  is  fixed  in  each  of  the  codes.  In  the  Connecticut 
Practice  Book,  the  provision  is  that  the  defendant  may  interpose  a 
motion  within  twenty  days  after  the  return  of  the  writ,  and  a  de- 
murrer within  thirty  days  after  such  return,  or  within  twenty  days 
from  the  determination  of  a  motion  in  the  case,  and  shall  file  his 
answer  within  thirty  days  from  the  return  or  within  twenty  days 
from  the  determination  of  a  demurrer  or  motion,  if  either  are  inter- 
posed, and  thereafter  the  pleadings  shall  advance  one  step  every 
fifteen  days  until  they  shall  be  closed.24  In  many  jurisdictions  the  pro- 


thus  material  allegations  of  it  are 
admitted  if  not  denied.  Clyde  V. 
Johnson,  4   N.   D.  92,  58   N.  W.   512. 

But  in  Gorman  v.  Dierkes,  37  Mo. 
576,  where  the  petition  alleged  that 
a  ten  days'  notice  had  been  given 
as  required  by  law  and  the  answer 
denied  giving  of  a  sufficient  notice, 
the  allegation  as  to  the  ten  days  was 
held  to  be  admitted. 

21.  Collins  V.  Fenley,  21  Ky.  L. 
Rep.   958,   53    S.   W.   667. 

The  pronouncement  of  judgment 
against  defendant  without  allowing 
him  the  opportunity  to  answer  is  an 
arbitrary  act  which  is  not  entitled 
to  respect  or  credit  in  any  other  tri- 
bunal. Windsor  v.  McVeigh,  93  U. 
S.  274,  23   L.  ed.  914. 

22.  Ind.  —  Cox  v.  Pruitt,  25  Ind. 
90.  Ky.  —  Burnsides  V.  Smith's  Exr., 
5  T.  B.  Mon.  464.  Mo.  —  Ilallowell 
v.  Page,  24  Mo.  590. 

"When  facts  alleged  are  insufficient, 
not  error  to  re f us 3  leave  to  file  the 
answer.  Tendering  of  an  answer  held 
a  waiver  of  errors  in  form  of  pro- 
cedure prior  to  that  time.  The  only 
issue  tendered  was  that  the  action 
was  prematurely  brought  and  was 
clearly  insufficient  as  a  showing  of 
cause  for  further  delay.  Not  error 
for  court  to  proceed  to  take  proofs 
as    upon     default,    the    answer    being 
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tendered  after  the  overruling  of  a 
general  demurrer.  Bankers  Reserve 
Life  Assn.  v.  Finn,  64  Neb.  105,  89 
N.   W.    672. 

23.  G-a.  —  Calaway  v.  Douglasville 
College,  99  Ga.  623,25  S.  E.  850,  hold- 
ing answer  need  not  be  filed  to  the 
merits  until  a  legal  return  of  service. 
Neb.  —  Crowell  v.  Galloway,  3  Neb. 
215.  Ohio.—  Vore  v.  Woodford,  29 
Ohio    St.    245. 

Ejectment  against  Richard  Roe, 
further  name  unknown.  On  August 
9th,  the  name  of  Richard  Roe  was 
stricken  out  and  that  of  George  H. 
Brooke  ordered  substituted.  August 
31st  Brooke  was  served  with  summons 
and  an  amended  complaint  under  name 
of  Richard  Roe.  He  had  then  no  in- 
terest in  the  premises,  having  assign- 
ed a  mortgage  upon  them.  Subse- 
quently the  mortgage  was  reassigned 
to  him  and  he  found  he  had  been 
made  a  defendant.  He  served  notice 
of  appearance  and  answer,  which  being 
refused  by  plaintiff's  attorney,  he 
moved  that  the  latter  be  compelled 
to  accept  them.  Held,  no  valid  sum- 
mons had  been  served  upon  him  and 
he  had  a  right  to  appear  unless  plain- 
tiff dismissed.  Plaintiffs  required  to 
accept.  Jones  v.  Brooke,  52  App. 
Div.   421,   65   N.   Y.    Supp.    205.. 

24.  Conn.  Pr.  Bk.,  1908,  p.  247,  § 
155d. 
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vision  is  for  answer  on  the  third  Monday  after  return  day  of  the 
summons  and  that  each  second  Monday  thereafter  shall  be  a  rule 
day  until  the  issues  are  made  up.  Of  course,  these  provisions  are 
not  always  complied  with.  The  defendant  who  presents  his  answer 
at  the  time  has  an  absolute  right  to  have  it  filed,  whatever  its  eon- 
tents.25  In  Arkansas  he  is  permitted  to  answer  at  any  time  before 
the  case  is  called  in  its  regular  order  and  the  court  cannot  by  any 
rule  of  practice  shorten  this  time.26 

2.  Effect  of  Motion  Pending. — Not  all  the  jurisdictions  have  the 
same  explicit  rule  as  to  the  effect  of  a  motion  to  excuse  answer, 
some  jurisdictions  holding  the  motion  to  be  such  an  excuse  only  when 
well  taken.27 

3.  Leave  To  File  Out  of  Time  in  Discretion  of  Trial  Court. — In 
some  jurisdictions  there  is  provision  that  leave  to  answer  or  reply 
out  of  time  shall  not  be  granted  except  upon  a  showing  of  merits. 
Even  this  is  not  usually  held  to  impair  the  discretion  of  the  trial 
court  or  interfere  with  its  control  of  causes  pending  before  it.  Action 
upon  such  an  application  is  ordinarily  regarded  as  discretionary.28 


The  court  has  jurisdiction  from  the 
time  of  due  service  of  a  complaint 
and  summons,  whether  filed  or  not, 
and  •  defendant 's  time  for  answering 
then  begins  to  run.  "Where  notice  was 
required  to  be  served  of  application 
for  the  relief  demanded,  the  time  for 
answering  began  to  run  when  de- 
fendant was  served  personally  with  a 
copy  of  the  summons  and  complaint, 
not  from  the  filing  of  proof  of  such 
service.     Sayles  v.  Davis,   22  "Wis.  225. 

25.  Sheldon  v.  Adams,  41  Barb. 
(N.  Y.)  54;  Garvie  v.  Greene,  9  S.  D. 
608,   70  N.  W.  847. 

It  is  error  to  refuse  to  permit  de- 
fendant to  file  an  answer  "tendered  in 
due  time  and  in  proper  manner,"  what- 
ever it  may  contain.  It  is  not  subject 
to  inspection  until  filed.  Improper 
matter  may  then  be  stricken  out. 
Turner  v.  New  Farmers'  Bank's  Trus- 
tee, 102  Ky.  473,  19  Kv.  L.  Rep. 
1522,  43  S.  W.   721. 

26.  Aaron  v.  Anderson.  18  Ark. 
268;  Cornish  v.  Sargent,  18  Ark.  266; 
Langdon  v.  Keesee,  10  Ark.  645; 
North  r.  Davis,  9  Ark.  138;  Hixon  v. 
Weaver,    9    Ark.   133. 

27.  Defendant  held  not  excused 
from  answering  pending  amendment 
of  return  of  summons  where  the  orig- 
inal return  was  sufficient  to  give  the 
court  jurisdiction.  Southern  Bell 
Tel.  &  Tel.  Co.  v.  Earie,  118  Ga.  506, 
45  S.  E.  319. 


On  the  setting  aside  of  judgment 
and  sale  on  attachment  from  defend- 
ant 's  motion  because  of  defective 
publication  of  notice,  defendant  is 
entitled    to    time    to    answer.       Cohen 

D.  Trowbridge,  6  Kan.  385. 

Failure  to  comply  with  an  order  to 
plaintiff  to  give  security  for  costs  does 
not  excuse  plea  within  the  rule  time. 
Xewsom's  Admr.  v.  Ean,  18  Ohio  240. 

28.  U.  S.  —  Wetzel  v.  Bussard,  2 
Cranch  C.  C.  252.  29  Fed.  Cas.  Xo.  17,- 
471,  where  a  plea  of  the  statute  of 
limitations  was  not  stricken  out  where 
a  recently  admitted  attorney  failed 
through  ignorance  to  put  it  in  at  the 
required  time.  Ark.  —  King  v.  Car- 
nail,  26  Ark.  36.  Ga.  — Fisher  v. 
Savannah    G.    Co.,    97    Ga.    473,    25    S. 

E.  477.  Ind.  —  Main  r.  Ginthert,  92 
Ind.  180  (not  error  to  refuse  to  extend 
time  to  answer  if  no  reason  is  given); 
Van  Allen  v.  Spadone,  16  Ind.  319 
(the  second  extension  of  time  to  plead 
is  in  the  court's  discretion).  Ky. — 
Owensboro  F.  B.  &  G.  E.  Co.  v.  Har- 
rison, 94  Ky.  408,  15  Ky.  L.  Bep.  316, 
22  S.  "W.  545  (not  abuse  of  discretion 
to  permit  denial  out  of  time  that  the 
company's  track  was  built  on  plain- 
tiff's land  and  ether  premises  than 
the  strip  conveyed  to  the  company) ; 
Weldon  v.  Finley,  31  Ky.  L.  Bep.  1050, 
104  S.  W.  701;  Hardestv  V.  Town  of 
Mt.  Eden,   27   Ky.   L.   Bep.   745,  86   S. 
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W.  687  (the  allowing  an  answer 
twenty  days  after  time  expires  is  in 
court's  sound  discretion).  Mo.  — 
Stevens  v.  Fitzpatriek,  218  Mo.  708, 
118  S.  W.  51;  Stewart  v.  Matlock,  82 
Mo.  455.  N.  C.  —  City  of  Wilmington 
V.  McDonald,  133  N.  C.  548,  45  S.  E. 
864  (in  absence  of  sufficient  reason  for 
delay,  court  may  in  its  discretion  re- 
fuse permission  to  file  permission  out 
of  time);  Gore  v.  Davis,  124  N.  (J.  234, 
32  S.  E.  554;  Bailey  v.  Commissioners, 
120  N.  C.  388,  27  S.  E.  28.  S.  C.  — 
Pike  v.  Spartanburg  E.  Gas  &  E.  Co., 
65  S.  C.  409,  43  S.  E.  869.  Tex.— 
Crawford  v.  Johnson  (Tex.  Civ.  App.), 
107   S.   W.   553. 

Parties  being  present  on  overruling 
motion  for  default,  reasonable  time 
may  be  fixed  by  the  court  on  de- 
fendant's application  for  the  filing 
of  his  answer  without  further  notice 
to  plaintiff  or  his  counsel.  McDermett 
V.  Bosenbaum,  13  Colo.  App.  444,  58 
Pac.    880. 

Not  abuse  of  discretion  to  allow 
defendants  to  answer  two  y<  ars  after 
appearance,  continuances  from  term  to 
term  having  been  entered  without 
plaintiff's  objection  or  their  asking 
for  a  rule  on  defendants  to  answer. 
Thompson  V.  Shewalter,  17  Ind.  App. 
290,  46  N.  E.   601. 

Franzen  r.  Hutchinson,  94  Iowa  95, 
62  N.  W.  698,  holds  that  in  an  action 
at  law  to  recover  insurance  pre- 
miums paid  to  defendant  as  assignee 
of  an  insurance  company,  an  amend- 
ment to  show  the  invalidity  of  de- 
fendant's  assignment  might  bo  added 
to  the  answer  during  the  trial  in  ac- 
cordance with  testimony  produced. 
The  matter  is  in  the  discretion  of 
the  court.  Citing  Phoenix  Ins.  Co.  t". 
Dankwart,  47  Iowa  432,  in  which  an 
amended  answer  Betting  up  the  statute 
of  limitations  was  filed  during  the 
trial.  Although  it  is  conceded  that 
generally  limitations  must  be  pleaded 
at  the  proper  time  or  else   arc  wa 

Not  abuse  of  discretion  to  refuse 
permission  to  city  for  filing  answer 
eleven  months  after  time  and  after 
issues  had  been  made  up  between  plain- 
tiffs and  another  defendant  and  case 
submitted,  no  sufficient  reason  being 
given  for  the  delay.  City  of  I 
ton  v.  Home  Const.  Co.,  112  Ky.  70,  21) 
Ky.  L.  Eep.  1387,  65  S.  W.  1. 

There    is   no    abuse    of    discretion    in 
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permitting  answer  at  close  of  evidence 
where  the  trial  had  proceeded  as 
though  the  whole  petition  had  been 
put  in  issue,  but  defendant  in  fact  was 
in  default.  Grand  Island  &  W.  C.  E. 
Co.  v.  Swinbank,  51  Neb.  521,  71  N. 
W.    48. 

Eevisal  of  1905,  §  512,  gives  judge 
discretion  to  allow  answer  or  reply  af- 
ter time  limited  and  permission  under 
it  may  be  given  to  defendants  to  an- 
swer or  demur.  Morgan  v.  Harris, 
141  N.  C.  358,  54  S.  E.  381. 

Not  abuse  of  court's  discretion  un- 
der code,  §  195,  to  refuse  permission 
to  answer  notwithstanding  a  meritor- 
ious defense  where  defendant  says  he 
did  not  know  when  he  was  required  to 
answer,  was  unfamiliar  with  law  prac- 
tice, called  in  time  to  see  a  lawyer 
who  was  away  and  whom  he  went  to 
see  again  immediately  when  advised 
of  the  lawyer's  return,  where  plain- 
tiff's attorney  made  affidavit  that  de- 
fendant was  of  considerable  business 
experience  in  law  matters  and  that  a 
person  had  told  affiant  before  time  to 
answer  that  he  had  informed  defend- 
ant of  the  twenty  day  requirement, 
although  such  person  denied  in  af- 
fidavit such  statement  either  to  de- 
fendant or  to  plaintiff's  attorney. 
McDaniel  V.  Addison,  53  S.  C.  222,  31 
S.  E.  226. 

Time  to  be  extended  upon  the  filing 
of  affidavit  showing  good  cause,  re- 
lates to  time  fixed  by  the  court  as 
well  as  to  time  provided  bv  statute. 
Wallace  v.  Wallace,  13  Wis.  224; 
Howard    V.    Doorman,    13    Wis.    123. 

The  New  York  code  provisions  fix- 
ing time  for  pleading  do  not  take 
away  the  immemorial  power  of  the 
court  in  a  sound  discretion  to  extend 
the  time.  "The  power  of  a  court  to 
relieve  a  defendant  in  such  cases  has 
always  been  deemed  a  salutary  power; 
a  power  even  indispensable  in  the 
administration  of  justice.  No  com- 
plaint  was  ever  made  of  either  the 
■  ii  i  --ion  of  this  power  or  of  the 
manner  of  its  exercise.  I  cannot  be- 
lieve, therefore,  that  the  commission- 
ers on  practice  and  pleading,  or  the 
lure  in  reporting  and  adopting 
the  code,  intended  to  take  this  power 
from  the  court.  Is  the  language  of 
the  code  so  clear  and  unambiguous 
that  we  are  compelled  to  deduce  from 
it  an  intention  on  the  part  of  the 
legislature  to  take   from  the  court  this 
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But  the  court,  in  exercising  its  discretion,  may  not  shorten  the  sta- 
tutory time  given  in  which  to  plead;29  nor  may  the  court  abuse 
its  discretion,30  nor  may  arbitrary  terms  be  required  ;31  but  reasonable 
terms  may  be  exacted.2'- 

4.     Showing  of  Merits.  —    In  some  jurisdictions  no  extension  of 


power,  which,  as  a  part  of  its  common 
law  jurisdiction,  it  has  possessed  and 
exercised  from  time  immemorial?"  De- 
fault set  aside  on  condition  that  de- 
fendant does  not  plead  the  statute  of 
limitations.  Allen  r.  Ackley,  4  How. 
Pr.  (N.  Y.)   5,  2  Code  Eep.  21. 

29.     Wagnon  v.  Turner,  73   Ala.   197. 

Action  on  a  promissory  note  against 
partners.  The  cause  was  continued 
on  affidavit  of  defendants  and  they 
were  ruled  to  plead  in  sixty  days. 
They  did  not.  At  the  next  term,  no 
attempt  having  been  made  to  take 
judgment  for  want  of  pleading,  be- 
fore the  calling  of  the  cause,  defend- 
ants moved  for  leave  to  plead  noil  as- 
sumpsit with  notice  that  the  note  had 
been  wrongfully  made  payable  in  four 
months  instead  of  five.  Eefused  and 
judgment  for  plaintiff.  Jury  impan- 
eled to  assess  damages.  Defendants 
offered  to  prove  their  allegations  and 
were  not  permitted  and  asked  an  in- 
struction that  such  alteration  avoided 
the  note.  This  was  refused  and  the 
jury  told  to  accept  the  note.  Judg- 
ment for  plaintiff  reversed.  The  prac- 
tice act  provided  that  at  the  calling 
of  the  cause  if  the  issues  are  not 
made  up,  judgment  shall  go  against 
the  delinquent  party  unless  for  good 
cause  shown  he  is  given  a  further  day 
in  that  or  the  succeeding  term  and 
the  statute  dispenses  with  all  rules  to 
plead.  The  continuance,  therefore, 
gave  defendants  until  the  ensuing 
term  and  it  was  error  to  reject  thV 
plea.  Bunnion  v.  Crane,  4  Blackf. 
(Ind.)    466. 

The  court  has  no  power  by  rule  to 
shorten  the  statutory  time  in  the  ab 
sence  of  any  specific  authority  so  to 
do.  Wyandotte  Boiling  Mills  Co.  v. 
Eobinson,   34   Mich.   428. 

In  Whitesides  v.  Green,  64  N.  C. 
307,  suit  was  brought  at  spring  term. 
An  incipitur  was  required  by  defend- 
ant before  pleading.  No  pleas  were 
entered  till  the  case  was  called  at  the 
fall  term.  It  was  held  error  to  refuse 
defendant's  plea  of  the  general  issue, 
he  having  still  a  general  right  to  plead. 


30.  Cal. — Baker  v.  Superior  Court, 
71  Cal.  583,  12  Pac.  685.  Ky.  — Wilson 
V.  Flanders,  114  Ky.  534,  24  Ky.  L.  E. 
1302,  71  S.  W.  426.  La.  —  State  v.  Des 
Forges,  5  Eob.  253;  Union  Bank  v. 
Dunn,  17  La.  234;  Brown  17.  Saul,  4 
Mart.  (N.  S.)  434,  16  Am.  Dec.  175. 
Miss.  —  Johnson  v.  Success  Brick  Mfg. 
Co.,  93  Miss.  169,  46  So.  957. 

31.  N.  Y.  — Grant  v.  McCaughin,  4 
How.  Pr.  216.  Ohio.  —  Hengehold  & 
Co.  v.  Gardner,  6  Ohio  Dec.  822.  S.  C. 
McSween  v.  Windham,  77  S.  C.  223,  57 
S.  E.  847.  S.  D.  —  Garvie  v.  Greene,  9 
S.  D.  608,  70  N.  W.  847,  denial  of  right 
to  plead  statute  of  limitations  re- 
versed. 

In  Dewey  v.  Sloan,  11  Wkly.  L.  Bui. 
102,  a  demurrer  to  the  petition  was 
overruled  and  time  given  to  answer. 
After  expiration  of  the  time,  plaintiffs 
moved  for  judgment  and  time  was 
given  for  a  further  day  to  prepare 
answer  and  ask  leave  to  file  it.  An 
answer  in  proper  form  making  defense 
that  payment  was  properly  claimed  and 
praying  damages  by  way  of  set-off, 
was  submitted  on  that  day,  but  leave 
to  file  was  refused  without  payment  of 
the  difference  between  plaintiff's 
claim  and  the  defense  pleaded.  This 
was    held    reversible    error. 

32.  Heirs  made  party  to  action 
against  administrator  have  no  right 
to  plead  except  by  leave  after  time. 
Defendants  applied  to  be  made  parties 
on  the  ground  of  fraud  and  collusion 
and  that  the  administrator  had  made 
no  defense,  though  the  claim  was 
barred  by  the  statute  of  limitations. 
Plaintiff  objected  to  their  being  made 
parties  or  pleading,  but  agreed  they 
might  do  so  provided  they  would  not 
plead  the  statute  of  limitations.  They 
declined  to  come  in  on  those  terms. 
Affirmance  is  on  the  ground  that  they 
had  no  right  to  come  into  this  action. 
Bvrd  V.  Byrd,  117  N.  C.  523,  23  S.  E. 
324. 

Expense  of  opposing  motion  for 
leave  to  answer  may  be  included  in 
payment  of  costs  required  as  a  condi- 
tion.    Crane  v.  Lipscomb,  24  S.  C.  430. 

vol.  n 


16 


ANSWERS 


time  for  answer  is  permitted  without  a  showing  of  merits.33  Of  course, 
where  such  a  requirement  exists,  it  must  be  complied  with,  but 
even  there,  as  above  shown,  it  does  not  operate  to  do  away  with  the 
discretion  of  the  trial  court,  and  where  such  a  requirement  is  not 
made  by  statute,  the  courts  are  accustomed  to  somewhat  sharply 
scan  the  merits  of  such  an  application.34 

5.  After  Default. — While  leave  for  an  answer  out  of  time  is  gen- 
erally within  the  discretion  of  the  trial  court  and  not  assignable  as 
error,35  a  default,  if  one  has  been  taken,  should  be  first  set  aside,  and 
this  will  ordinarily  be  done  only  upon  a  strong  showing.36  A  de- 
fendant in  default,  where  issues  raised  by  a  co-defendant  are  not 


33.  See  the  title  "Affidavits  of 
Merits   and   Defense." 

34.  Lynde  v.  Verity,  3  How.  Pr. 
(N.  Y.)  350,  1  Code  Eep.  97  (holding 
that  a  sworn  copy  of  the  proposed 
answer  should  be  served  with  notice 
of  motion  for  leave  to  answer  out  of 
time) ;  Van  Home  V.  Montgomery,  5 
How.  Pr.  (N.  Y.)  238;  Romaine  v. 
Cornwell,  11  Abb.  Pr.  N.  S.  (N.  Y.) 
430. 

An  order  allowing  it  founded  on  an 
affidavit  of  merits  is  the  only  way 
under  the  code  to  procure  additional 
time  to  answer.  Piatt  V.  Townsend, 
5  Duer  (N.  Y.)  6G8;  Ellis  v.  Van  Ness, 
14  How.  Pr.  (N.  Y.)  313  (holding 
that  an  order  extending  time  to 
answer  without  an  affidavit  of  merits 
may    be    wholly    disregarded). 

In  Quinn  v.  Case,  2  Hilt.  (N.  Y.) 
467,  it  was  held  that  irregularity  by 
failing  to  file  an  affidavit  of  merits 
with  order  extending  time  to  answer 
may  be  relieved  and  defendant  al- 
lowed to  answer  on   terms. 

An  order  extending  time  to  defend- 
ant without  affidavit  of  merits  or  of 
an  attorney  as  required  by  rule  22, 
may  be  assailed  by  plaintiff  if  service 
is  by  publication,  though  not  if  per- 
sonally served.  Such  an  order  with- 
out affidavit  of  merits  is  irregular. 
Graham  v.  Pinckney,  7  Robt.  (N.  Y.) 
147. 

A  judge's   ex   parte   order   at   cham 
bers  extending  time  to  answer  is  void 
and     may    be    disregarded.      Fries    v. 
Coar,    L9   Abb.   X.  C.   (N.  Y.)   267. 

Where  no  affidavit  of  merits  nor 
copy  of  answer  accompanied  notice  of 
motion  for  leave  to  answer  after  a 
.  the  motion  was  properly  denied. 
Searles  r.  Lawrence,  8  S.  D.  11,  65  N. 
W.   34. 
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It  is  in  the  discretion  of  the  court 
whether  or  not  to  require  a  showing 
of  merits  and  excuse  for  delay  in  ap- 
plication for  more  time  to  answer,  a 
default  not  having  been  entered. 
Briggs  V.  Coffin,  91  Iowa  329,  59  N. 
W.   259. 

After  a  frivolous  demurrer  on  a  mo- 
tion supported  by  affidavit  which 
showed  no  meritorious  defense,  it  is 
not  error  to  refuse  leave  to  answer. 
White  V.  Treon,  25  Kan.  484. 

It  is  in  the  discretion  of  the  trial 
court  to  deny  application  for  further 
time  where  defendant  has  demurred 
and  after  being  overruled  taken  time 
to  answer,  failed  in  this  and  presents 
no  answer  with  his  final  application. 
Merten  V.  Newforth,  44  Kan.  705,  25 
Pac.  204. 

Extension  of  time  to  answer  is  not 
granted  unless  the  facts  showing  a 
good  cause  are  exhibited.  Engleman 
v.   National   Bank,   2   Bush    (Ky.)    165. 

Refusal  of  leave  to  file  answer 
through  inadvertence  neglected  by 
defendant  not  error  where  the  appli- 
cation was  delayed  till  plaintiff's  tes- 
timony was  introduced,  especially  aa 
it  appeared  the  defense  would  have 
been  the  same  as  to  other  causes  of 
action  where  it  failed.  Price  v.  Scott, 
13   Wash.   574,  43  Pac.   634. 

35.  Ferguson  v.  Miles,  8  111.  358,  44 
Am.  Dec.  702;  Wann  V.  McNulty,  7 
111.  355,  43  Am.  Dec.   58. 

36.  Ariz.  —  Agua  Fria  Copper  Co.  v. 
Bashford-Burmister  Co.,  4  Ariz.  203, 
35  Pac.  983.  Colo. — Sieber  v.  Frink,  7 
Colo.  148,  2  Pac.  901.  Ohio.— Lyons  v. 
Fidelity  Lodge  No.  71,  7  Ohio  Dec.  313, 
2   Wkly.   L.  Bui.   97. 

Where  time  has  once  been  given  to 
plead  and  no  pleading  has  been  filed, 
it  is  error  at  a  subsequent  term,  with- 
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determined,  should  be  permitted,  as  a  matter  of  course,  to  answer 
if  no  delay  thereby  arises.37  While  an  irregular  default  stands 
against  a  defendant,  his  time  to  answer  does  not  run,  notwithstand- 
ing an  implied  waiver  of  the  default  by  service  afterwards.38 

6.  Construction  of  Orders. — Orders  granting  leave  to  plead  in 
extension  of  and  more  or  less  in  contravention  of  the  statutes  pre- 
scribing the  time  for  such  pleading  are  construed  somewhat  strictly, 
and  do  not  include  anything  beyond  their  terms.31'  They  are,  how- 
ever, given  a  fair  construction,  in  connection  with  other  rules  of 
practice.40 


out  opening  the  default,  to  permit  de- 
fendant to  plead.  Here  the  cause  was 
reversed  without  opinion  as  to 
whether  or  not  the  default  could  still 
be  set  aside.  Moses  r.  Kittle,  103  Ga. 
806,   30   S.   E.   687. 

37.  Griswold  r.  Caldwell,  5  App. 
Div.  622,  39  N.  Y.  Supp.  23;  Maunev 
r.  Hamilton,  132  X.  C.  295,  43  S.  E. 
901. 

38.  Gille+t  r.  Arnt,  2  Mich.  (N.  P.) 
22 

39.  Cal. — Shinn  r.  Cummins,  65  Cal. 
97,  3  Pac.  133.  Minn.— Keves  v.  Clare, 
40  Minn.  84,  41  X.  W.  453.  Mo.— 
Wash  v.  Randolph,  9  Mo.  142. 

Enlarging  time  for  answer  does  not 
operate  as  a  stay  of  proceedings  and 
therefore  may  be  ex  parte.  Enlarg- 
ing time  to  answer  stays  that  pro- 
ceeding but  not  all  proceedings  in  the 
case  and  is  therefore  not  affected  by 
a  code  provision  as  to  the  latter.  Wil- 
cox &  Gibbs  G.  Co.  r.  Phoenix  Ins.  Co., 
60    Fed.    929. 

Continuing  the  publication  of  notice 
beyond  the  required  time  does  not  ex- 
tend the  time  for  answering.  Ander- 
son r.  Goff,  72  Cal.  65,  13  Pac.  73.  1 
Am.   St.   Rep.   34. 

Continuance  at  defendant's  request 
while  he  still  has  time  to  answer  does 
not  of  itself  extend  that  time.  Bee- 
cham  r.  Kea,  118  Ga.  406,  45  S.  E.  398. 

Entry,  "Complaint  filed,  time  to  de- 
mur or  answer, ' '  does  not  extend  time 
for  pleading  to  trial  term.  Boddie  v. 
Woodard,  83   X.   C.   2. 

Where  defendant  after  answer  day 
has  passed  got  order  that  plaintiff 
serve  bill  of  particulars  and  a  stay  of 
proceedings  under  the  further  order, 
plaintiff  served  the  bill,  obtained  an 
ex  parte  order  vacating  the  stay,  en- 
tered judgment.  Aflirmed.  The  stay 
did  not  extend  time  to  answer.  Snif- 
fen   r.  Peck,  6  X.  Y.  Civ.  Pro.   188. 


Demand  of  copy  of  a  complaint  does 
not  extend  time  to  answer.  Mackav 
P.   Laidlaw,   13   How.   Pr.    (X.   Y.)    129. 

Stay  of  proceedings  does  not  extend 
time  to  answer;  an  express  order  is  re- 
quired for  such  extension;  even  an  or- 
der for  a  bill  of  particulars  does  not 
do  it.  McGowan  v.  Leavenworth,  3 
X.  Y.  Code  Rep.  151;  White  v.  Smith, 
16  Abb.  Pr.  (X.  Y.)  109;  Piatt  r.  Town- 
send,  3  Abb.  Pr.  (X.  Y.)  9. 

Order  extending  time  to  answer  not 
a  stay  of  proceedings  nor  requiring 
notice  of  application  for  it  under  code, 
§  362.  Wilcox  v.  Curtis,  1  X.  Y.  Code 
Rep.  96. 

A  stipulation  was  dated  April  6th, 
"The  time  for  defendant  to  answer  is 
hereby  extended  twenty  days."  Held 
to  mean  twenty  days  from  April  11th, 
when  defendant's  original  time  ex- 
pired. Pattison  v.  O'Connor,  23  Hun 
(N.    Y.)    307,   60   How.   Pr.   141. 

40.  Time  to  plead  to  a  certain  day 
means  till  the  meeting  of  the  court  on 
that   day.  Clarke  r.  Ewing,  87  111.  344. 

Where  action  was  begun  before  the 
Code  of  1873  took  effect,  but  the 
answer  day  was  subsequent,  its  time 
is  governed  by  the  code.  Connable  v. 
Colvin,  41  Iowa  93;  Brotherton  r.  Bro- 
therton,  Id.   112. 

Return  day  of  summons  is  excluded 
where  summons  was  made  returnable 
on  March  23d  and  the  answer  day 
fixed  for  April  12th.  Held  that 
twentv  davs  were  allowed.  Xeitzel  v. 
Hunte'r,   19   Kan.    221. 

Xebraska  statute  requires  answer  day 
to  be  the  third  Monday  after  return, 
and  where  defendant  is  given  time  to 
answer  without  fixing  the  period,  it 
is  to  the  third  Monday  following  the 
entry.     Orr   r.   Seaton,   1  Xeb.   105. 

Where  service  by  publication  is  or- 
dered, personal  service  outside  of  state 
before  expiration  of  time  for  publica- 
tion  does  not   reduce  time  for  answer. 
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An  irregular  order  extending  time  is  effectual  unless  excepted  to 
and  appealed  from.41  The  making  and  filing  of  an  answer  upon  a 
mere  service  of  summons  is  entirely  irregular  and  it  may  be  stricken 
out  as  a  fraud  upon  the  court.  Good  faith  requires  that  the  defend- 
ant wait  until  he  is  informed  of  the  contents  of  the  complaint  by 
its  filing  or  service.42 

7.  Fixing  Time  for  Transfer  to  Federal  Court. — A  defendant  sued 
in  a  state  court  having  a  right  at  any  time  before  his  answer  is  due 
in  that  court  to  apply  for  a  transfer  to  the  federal  court,  the  ques- 
tion of  when  the  answer  is  due  by  the  laws  and  practice  of  the  state 
jurisdiction  from  which  the  transfer  is  to  be  taken,  becomes  of  im- 
portance and  is  not  infrequently  considered  by  the  federal  courts  in 
passing  upon  motions  to  remand.  Their  action  is  usually  controlled 
by  the  decisions  of  the  state  courts  of  that  jurisdiction.43 

VI.  USE  OF  THE  GENERAL  ISSUE.— The  use  of  the  general 
issue  is  no  longer  permitted  in  Great  Britain,44  and  the  same  is  true 
of  Arkansas,45  Colorado,  Georgia  and  Oregon.46 

Issuable  Facts. —  Generally  speaking,   every   defense,   whether  pre- 


Kerner  v.  Leonard,  15  Abb.  Pr.  N.  S. 
(N.  Y.)   96. 

Where  the  defendant  has  obtained 
an  order  for  plaintiff's  examination  to 
obtain  knowledge  of  facts  requisite 
for  answer,  inability  to  serve  the  order 
on  the  plaintiff  is  good  ground  for  ex- 
tending time  to  answer.  Denial  of  mo- 
tion to  vacate  extension  upheld.  Dud- 
ley v.  Press  Pub.  Co.,  53  Hun  347,  6 
N.  Y.   Supp.  388,  17   Civ.  Pro.   267. 

A  complaint  contained  two  causes 
of  action,  but  one  was  stricken  out  on 
amendment.  A  new  answer  was  ren- 
dered necessary,  but  defendant,  appeal- 
ing from  the  allowance  of  the  amend- 
ment, was  properly  given  time  for  new 
answer  till  the  appeal  should  be  dis- 
posed of.  Watson  v.  Manhattan  E.  Co., 
23    Jones   &   S.    (N.   Y.)    547. 

Plea  of  privilege  to  be  sued  in  an- 
other county  relieves  of  answering  till 
it  is  decided.  No  evidence  appears. 
Garza  v.  Cotton  (Tex.),  120  S.  W.  212. 

A  motion  for  a  bill  of  particulars 
extends  time  for  answering  until  dis- 
posed of.  Plummer  v.  Weil,  15  Wash. 
427,  46  Pac.  648. 

41.  Moran  v.  Helf,  52  App.  Div. 
481,  65  N.  Y.  Supp.  113. 

42.  Philips  v.  Prescott,  9  How.  Pr. 
(N.  Y.)  430;  Pritchard  v.  Huntington, 
16  Wis.   569. 

43.  Martin's  Admr.  v.  Baltimore  & 
O.  R.  Co.,  151  U.  S.  673,  14  Sup.  Ct. 
533,  38  L.  ed.  311;   Kansas  City  R.  Co. 
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v.  Daugherty,  138  U.  S.  298,  11  Sup.  Ct. 
306,  34  L.  ed.  963;  Groton  Bridge  & 
Mfg.  Co.  v.  American  Bridge  Co.,  137 
Fed.  284;  Fidelity  Tr.  &  S.  Vault  Co. 
v.  Newport  News  &  M.  V.  Co.,  70  Fed. 
403. 

See  the  title   "Removal  of  Causes." 

44.  "Every  allegation  of  fact  in 
any  pleading  which  is  not  denied  spe- 
cifically or  by  necessary  implication 
or  stated  to  be  not  admitted,  shall  be 
taken  to  be  admitted,  except  as  against 
an  infant,  lunatic  or  person  of  unsound 
mind  and  so  found  by  inquisition." 
Order   19,  Rule    13. 

45.  Chapman  &  Dewey  Land  Co.  v. 
Wilson,  91  Ark.  30,  120  S.  W.  391, 
where  the  court  said:  "To  these  alle- 
gations the  defendant  made  only  a 
general  denial  in  this  answer.  This 
court  has  often  held  that  a  general 
denial  of  the  allegations  of  complaint 
is  not  sufficient;  and  that,  under  the 
code,  every  material  allegation  of  the 
bill  not  specifically  denied  in  the 
answer  will  be  taken  as  true.  Guynn 
V.  McCauley,  32  Ark.  97;  Mcllroy  v. 
Buckner,  35  Ark.  555.  The  object  of 
this  rule  is  to  advise  the  opposing 
party  a3  to  what  he  must  establish  by 
proof.  Hecht  v.  Caughron,  46  Ark. 
132." 

46.  McKenzie  V.  Poorman  Silver 
Mines,  88  Fed.  Ill,  31  C.  C.  A.  409; 
Ocean  S.  S.  Co.  V.  Anderson,  112  Ga. 
835,  38  S.  E.  102. 
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senting  matter  in  abatement  or  in  bar,  should  be  united  in  the  an- 
swer.47 

The  general  denial  under  the  codes  has  been  said  to  be  very  little 
different  from  the  general  issue  at  common  law,48  but  in  effect  it  is 
radically  different.  With  the  general  denial,  however,  we  are  not 
at  this  moment  concerned.  It  is  the  practice  of  careful  pleaders  to 
add  such  a  denial  as  to  all  matters  in  his  opponent's  pleading  "not 
expressly  admitted."49 

VII.  SPECIFIC  DENIAL  IN  CONNECTION  WITH  DE- 
FENSES.— A.  In  General. — As  remarked  by  Judge  Baldwin  in 
Greenthal  v.  Lincoln,  the  complaints  are  very  few  in  which  there  is 
no  true  allegation.  The  result  is  that  the  presentation  of  any  de- 
fense without  some  admissions  is  practically  impossible  with  honestly 
verified  pleadings.  All  of  the  codes  make  use  of  these  latter.  Hence 
the  practice  has  arisen  of  introducing  extensively  into  the  answers 
express  admissions.  It  is  true  that  they  are  wholly  unnecessary,  be- 
cause every  material  allegation  not  denied  is  by  all  of  the  codes 
required  to  be  held  as  admitted,  and  consequently  these  express  ad- 
missions have  been  held  to  be  surplusage  and  improper.50 


Coos  Bay  E.  Co.  V.  Siglin,  26  Ore.  387, 
38  Pac.  192,  holds  that  under  the  Ore 
gon  statute  requiring  specific  denials 
and  that  all  new  matter  be  pleaded, 
the  defense  that  plaintiff's  holding  of 
replevined  property  was  in  fraud  of 
creditors  could  not  be  made  by  answer 
denying  generally  and  alleging  owner 
ship    in   the    judgment    debtor. 

•47.  Mo.  —  Christian  V.  Williams,  111 
Mo.  429,  443,  20  S.  W.  96.  N.  Y.  — 
Gardner  V.  Clark,  21  X.  Y.  399;  Sweet 
v.  Tuttle,  14  X.  Y.  465.  Wyo.  —  Tutty 
v.  Evan,  13  Wyo.  134,  78  Pac.  757,  7f» 
Pac*  920. 

48.  Fairhaven  r.  Cowgill,  8  Wash. 
686,  36  Pac.  1093. 

49.  See  the  title  "General  Issue  and 
General  Denial  " 

50.  In  Staten  Island  Midland  E.  Co. 
V.  Hincheliffe,  34  Misc.  49,  68  N.  Y. 
Supp.  556,  9  N.  Y.  Ann.  Cas.  407,  Judge 
Gaynor  said:  "It  is  obvious  that  the 
learned  counsel  who  argued  this  mo- 
tion for  the  defendant  (to  strike  part 
of  answer)  did  not  draw  it.  Instead 
of  plainly  stating  the  denials  aDd  'de- 
fenses' so  as  to  show  the  issues  at  a 
glance,  it  seems  intended  to  make  it 
as  difficult  as  possible  to  find  out  what 
the  issues  are.  First  in  it  come  sev- 
eral admissions,  as  though  the  pleader 
feared  that  things  not  denied  would 
not  be  deemed  admitted;  whereas  every 
material  thing  in  a  complaint  not  de- 
nied by  the  answer  stands  as  admitted, 
and    formal    admissions    in    an    answer 


are  superfluous  and  very  often  tedious 
and  confusing.  Why  they  are  pleaded 
is  one  of  the  inscrutable  things  in  the 
lives  of  judges  and  lawyers."  The 
motion  to  strike  was  granted  with 
costs. 

So  also  in  Flack  v.  O  'Brien,  19  Misc. 
399,  43  N.  Y.  Supp.  854,  the  same 
learned  judge,  in  denying  leave  to  file 
an  amended  answer  tendered  because 
of  its  imperfections,  says:  "A  denial 
is  not  a  'defense'  at  all,  and  may  not 
be  so  designated.  A  defense  consists  of 
affirmative  statement  of  new  matter 
only.  A  denial  raises  an  issue  on  the 
whole  complaint,  or  upon  some  part 
of  it.  When  such  an  issue  has  been 
raised,  or  if  it  be  not  raised,  but  the 
complaint  be  allowed  to  stand  as  true, 
new  matter  constituting  a  defense 
may  be  set  up.  If  there  be  no  such 
new  matter,  then  there  should  be 
nothing  except  the  denial.  Although 
this  is  the  simple  and  scientific  an- 
swer called  for  by  our  Code,  never- 
theless it  is  the  rule  to  find  answers 
abstruse  with  express  admissions  of 
the  complaint,  or  of  parts  of  it  fas 
though  all  allegations  not  denied  did 
not  stand  admitted,  or  as  though  the 
Code  required  the  answer  to  make 
formal  admissions  instead  of  denials), 
or  pleading  denials  as  a  defense,  or 
setting  up  facts  embraced  within  thn 
issue  raised  by  a  general  denial,  or  by 
specific  denials,  as  a  defense. 
Courts     are     habitually     perplexed     by 
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B.  Causes  of  Their  Frequent  Use.  —  The  origin  of  the  practice 
was  evidently  due  to  the  fear  of  the  answering  lawyer  that  he  did 
not  fully  apprehend  the  meaning  which  his  opponent  and  the  court 
would  attach  to  that  opponent's  language  in  his  allegation.  By 
putting  in  express  admissions  of  the  facts  which  he  was  prepared  to 
acknowledge  in  the  case,  sometimes  without  much  regard  to  whether 
or  not  they  were  in  his  adversary's  pleading,  then  denying  the  resi- 
due of  the  facts  alleged  there,  and  then  pleading  such  new  matter 
by  way  of  defense  as  the  situation  called  for,  he  was  enabled  to  put 
the  whole  case  in  his  own  words  and  be  in  a  position  to  do  the  in- 
terpreting himself.  The  practice  is  firmly  established  and  it  will 
require  something  more  than  mere  admonitions  from  the  bench  to 
change  it.  The  remedy,  however,  seems  to  be  clearly  suggested  in 
Staten  Island  Midland  R.  Co.  v.  Hinchcliffe.  The  defendant's  ad- 
missions may  be  stricken  out  on  motion  and  he  can  be  compelled  to 
defend  the  case  made  by  the  plaintiff  instead  of  one  set  up  in  this 
manner  by  himself.  That  the  special  denial,  where  it  is  required,  is 
intended  to  secure  the  single  issue  of  the  common  law  cannot,  how- 
ever, be  conceded.  One  of  the  objects  of  the  code  provisions  is  to 
permit  the  raising  of  all  the  issues  in  dispute  betAveen  the  same 
parties  over  the  same  subject-matter,  only  this  must  be  done  as  to 
each  separately.  Any  attempt  to  work  the  combined  code  procedure 
under  a  rule  requiring  singleness  of  issue,  except  as  to  distinct  causes 
of  action  and  defenses,  would  be  manifestly  hopeless,  and  the  codes 
do  not  try  it.51 


unscientific  and  verbose  pleadings, 
whereas  scientific  pleadings  show  the 
issues   at   a   glance." 

As  to  the  effect  of  admissions  in 
pleading,  see  1  Encyclopedia  of  Evi- 
dence, p.  398. 

51.  Greenthal  r.  Lincoln,  67  Conn. 
372,  35  Atl.  266,  citing  Conn.  Prac.  Bk., 
p.  L6,  rule  1;  Prac.  Bk.,p.  8,  §  29;  Conn. 
Gen.  St.,  1888,  1015;  Craft  Refrigerat- 
ing Macb.  Co.  V.  Quinnipiac  Brew.  Co., 
63  I  onn.  551,  560,  29  Atl.  76;  Prac.  Bk., 
p.  17.  rule  t,  g§  \.  5  and  7.  The  prin- 
cipal <■■■<  e  holds  that  while  the  general 
denial  firsl  filed  put  in  issue  all  the 
facts  of  the  complaint,  yet  a  subse- 
quently filed  amended  answer  carried 
no  general  denial  and  was  held  to  with- 
draw the  one  on  the  files  and  super- 
sede the  general  denial,  and  the 
amended  answer  itself  failed  to  dis- 
close  a   'Irfense. 

In  Connecticut  the  "statutes  form- 
erly gave  the  defendant  the  right  to 
plead,  by  special  leave  of  the  court,  as 
many  several  matters  by  distinct  pleas 
as  he  should  think  necessary  for  his 
defense.      .      .      .      This   provision    was 
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expressly  repealed  by  the  Practice 
Act.  .  .  .  Had  it  been  retained  in 
force,  one  of  the  main  purposes  of  the 
new  system  of  pleading  would  have 
been  frustrated.  The  Practice  Act  dis- 
tinctly abandoned  the  professed  aim 
of  the  common  law  to  bring  every 
legal  controversy  to  an  issue  upon 
some  single,  certain  and  material 
point.  Craft  Refrigerating  Machine 
Co.  V.  Quinnipiac  Brewing  Co.,  63  Conn. 
551,  560.  Instead  of  this,  it  was  pro- 
viileil  that  no  issue  need  be  joined  on 
a  demurrer,  and  that  the  denial  of  any 
material  allegation  should  constitute 
an  Issue  of  fact.  .  .  .  The  object  of 
the  change  was,  in  large  part,  to  secure 
from  the  pleader  admissions  of  the 
truth  of  whatever  he  knew  to  be  true 
or  (having  knowledge  or  information 
sufficient  to  form  a  belief)  did  not  be- 
lieve to  be  untrue,  in  the  material  alle- 
gations of  the  adverse  party."  Green- 
tl.il  p.  Lincoln,  Seyms  &  Co.,  67  Conn. 
372,  377,  35  Atl.  266,  per  Baldwin,  J. 
An  issue  arises  where  a  fact  or  a 
conclusion  of  law  is  maintained  by  one 
party   and   controverted    by  the    other. 
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VIII.  USE  OF  COUNTER-STATEMENT  AND  ARGUMENTA- 
TIVE DENIAL.  —  The  allegation  of  new  matter  sufficient  to  defeat 
plaintiff's  cause  of  action  by  a  special  plea,  notwithstanding  that  it 
might  have  been  all  proven  under  the  general  denial,  is  not  peculiar 
to  code  pleading.  It  is  precisely  the  special  traverse  of  the  com- 
mon law.52  Its  use,  as  stated  by  Stephen,  is  to  bring  before  the 
court  the  question  of  the  sufficiency  of  the  matter  alleged  in  the  in- 
ducement to  meet  the  plaintiff's  case,  and  he  lays  it  down  as  the  first 
rule  for  its  use  that  "the  inducement  should  be  such  as  in  itself 
amounts  to  a  sufficient  answer  in  substance  to  the  last  pleading."53 
Stephen  adds  in  the  immediate  connection,  "That  the  answer  given 
by  the  inducement  can  properly  be  of  no  other  nature  than  an  in- 
direct denial." 

The  allegation  of  a  state  of  facts  showing  that  plaintiff's  allega- 
tions cannot  possibly  be  true  in  some  material  particular  is,  of  course, 
open  to  the  objection  that  it  is  an  argumentative  denial,  and,  of 
course,  so  far  as  the  facts  alleged  in  it  simply  go  to  show  the  un- 
truth of  plaintiff's  allegation  and  the  lack  of  sufficient  foundation  for 
a  recovery  on  his  part  because  of  such  untruth,  they  would  be 
provable  under  a  denial,  as  would  have  been  the  inducement  to 
the  special  traverse,  but  such  a  pleading  seems  to  be  held  good 
everywhere,    as    against    a    demurrer.54      That    the    last    cited    case 


Cal.  Code  Civ.  Proc.  §  588;  N.  Y.  Code 
Civ.  Proc.   §  963. 

The  issue  must  be  made  by  the 
pleadings  (White  r.  Emblem,  43  W.  Ya. 
819,  28  S.  E.  761),  and  what  it  is  is 
for  the  determination  of  the  court. 
(Avon  Mfg.  Co.  v.  Andrews,  30  Conn. 
476.) 

An  issue  of  fact  arises,  First,  Upon 
a  denial,  contained  in  the  answer,  of  a 
material  allegation  of  the  complaint; 
or  upon  an  allegation  contained  in  the 
answer,  that  the  defendant  has  not 
sufficient  knowledge  or  information  to 
form  a  belief,  with  respect  to  a  mate- 
rial allegation  of  complaint.  Second, 
Upon  a  material  allegation  of  new  mat- 
ter, contained  in  the  answer,  not  re- 
quiring a  reply,  unless  an  issue  of  law 
is  joined  thereupon.  X.  Y.  Code  Civ. 
Proc.  §  964. 

52.  Steph.  on  PL,  Tyler's  ed.,  181. 
Andrews'  Steph.  on  PI.  291  (2d  ed. 
439). 

See  the  title  "General  Issue  and 
General  Denial." 

53.  Tvler's  ed.,  p.  196,  Andrews' 
303. 

54.  In  Wood  r.  Whiting,  21  Barb. 
CN.  Y.)  190,  an  action  to  recover  for 
moneys  collected  to  the  use  of  plain- 
tiff's assignor   upon   certain    claims  re- 


ceipted for  by  the  collector  "to  be  ac- 
counted for,"  on  which  $134.27  and 
interest  was  claimed  to  be  due,  the 
answer  alleged  that  the  assignor  of  the 
claim  was  in  partnership  with  B.,  that 
the  accounts  were  for  goods  manufac- 
tured by  the  firm,  and  that  the  claims  be- 
longed not  to  the  assignor,  but  to  the 
firm,  consisting  of  the  assignor  and  B. 
The  answer  claimed  a  set-off  against 
the  firm,  a  settlement  with  the  firm, 
and  denied  any  authority  on  the  part 
of  the  assignor  to  transfer  the  claim 
to  plaintiff.  There  was  no  denial  ex- 
cept thus  inferentially  of  plaintiff's 
cause  of  action.  The  trial  court  ren- 
dered judgment  for  the  defendant, 
which  was  reversed  on  appeal. 

In  West  V.  American  Exchange  Bank, 
44  Barb.  (N.  Y.)  175,  action  was  against 
the  bank  to  recover  proceeds  of  a 
promissory  note  which  plaintiff  alleged 
he  had  employed  the  bank  to  collect, 
and  which  it  had  collected.  There 
was  no  denial  in  the  answer,  but  alle- 
gations that  defendant  was  collecting 
agent  for  the  Medina  Bank,  received 
this  note  from  that  bank,  collected  it 
as  that  bank's  agent  and  paid  over  to 
it  the  proceeds.  The  note,  endorsed 
in  blank,  plaintiff  deposited  with  the 
Medina    Bank,    which   forwarded   it    to 
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defendant  with  instructions  to  collect 
and  credit  the  Medina  Bank  with  the 
proceeds.  Collection  was  made  June 
4th  and  credited  to  the  Medina  Bank, 
which  after  such  credit  was  still  in- 
debted to  defendant.  On  the  same 
day,  June  4th,  the  Medina  Bank  failed. 
June  7th  defendant  received  notice  of 
the  failure.  Meanwhile,  since  the  col- 
lection, defendant  had  paid  out  on 
drafts  of  the  Medina  Bank  much  more 
than  the  proceeds  of  the  plaintiff's 
note.  Judgment  for  defendant  on 
these  facts  was  reversed  notwithstand- 
ing that  defendant  until  long  after  the 
occurrence  had  no  knowledge  of  plain- 
tiff's ownership  of  the  note  and  fully 
supposed  it  was  the  property  of  the 
Medina  Bank,  because  defendant  had 
wholly  failed  to  deny,  except  inferen- 
tially,  that  it  was  employed  by  West 
to  collect  the  note. 

In  Fleischmann  v.  Stern,  90  N.  Y. 
110,  the  court  in  affirming  the  same 
case  at  24  Hun  382  cites  and  follows 
the  foregoing  cases.  Action  was  upon 
a  promissory  note  alleged  by  plaintiffs 
to  have  been  given  them  by  the  de- 
fendant in  payment  for  goods  pur- 
chased. There  was  no  denial,  but  de- 
fendant alleged  the  note  drawn  to  his 
own  order  had  been  endorsed  to  plain- 
tiffs on  an  usurious  agreement,  they 
giving  him  credit  for  a  portion  of  it 
on  their  books  and  retaining  the  re- 
mainder as  usurious  interest.  The 
court  says:  "It  is  true  that  the  agree- 
ment set  up  in  the  answer  as  the  one 
by  which  the  plaintiffs  acquired  the 
note  is  different  from  the  one  stated 
for  that  purpose  in  the  complaint,  but 
that  is  not  enough  to  put  the  latter  in 
issue."  The  reversal  at  general  term 
of  the  judgment  for  defendant  affirmed, 
and  a  judgment  absolute  in  accordance 
with  the  stipulation  in  favor  of  the 
plaintiffs  ordered. 

All  the  above  cases,  together  with 
Marston  v.  Swett,  66  N.  Y.  200,  which 
contains  some  dicta  to  the  same  effect, 
are  cited  in  Rogers  V.  Clement,  162  N. 
Y.  422,  56  N.  E.  201,  in  support  of  the 
following  proposition:  "A  material 
fact  alleged  is  not  controverted  or  put 
in  issue  by  a  statement  inconsistent 
with  the  facts,  or  from  which  a  denial 
may  be  implied  or  inferred."  In  this 
last  case,  a  partnership  accounting 
where  plaintiff  claimed  interest  because 
of  loans  to  the  firm,  and  the  defense 
was  that  the  money  was  capital  con- 
tributed to  the  firm  and  therefore  bore 
no    interest,  an  answer  that  "The  de- 
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fendant  denies  the  allegations  of  the 
seventh  paragraph  of  the  complaint, 
but  admits  that  the  plaintiff  did  loan 
to  the  said  co-partnership  certain  sums 
of  money,  all  of  which  were  repaid  to 
him,"  is  held  to  admit  the  obtaining 
of  the  money  and  that  it  was  a  loan. 
"The  material  fact  alleged  in  the  com- 
plaint in  this  case  was  that  the  plain- 
tiff had  made  loans  of  money  to  the 
firm.  This  allegation  was  not  met  by 
either  a  general  or  specific  denial,  but 
by  a  statement  in  a  single  sentence, 
which  when  properly  interpreted 
amounts  to  an  affirmative  plea  of  pay- 
ment. The  pleader  first  denies  the 
allegations  of  the  complaint,  then  ad- 
mits them  and  alleges  that  the  loans 
were  paid." 

But  in  Staten  Island  Midland  R.  Co. 
v.  Hinchliffe,  170  N.  Y.  473,  63  N.  E. 
545,  on  appeal  from  the  sustaining  of 
demurrers  to  the  ninth  and  thirteenth 
separate  defenses,  73  N.  Y.  Supp.  1148, 
a  different  doctrine  is  announced.  The 
thirteenth  separate  defense  averred 
that  the  obligations  of  the  construc- 
tion company  which  plaintiff  sought  to 
render  defendant  liable  for,  were  paid 
by  a  firm  known  as  R.  W.  &  Co.,  and 
if  paid  by  plaintiff,  it  was  with  funds 
of  that  firm  and  as  its  agent.  "The 
demurrer  assumes  the  truth  of  the  facts 
thus  alleged.  If  they  are  true  it  is 
difficult  to  see  why  they  do  not  consti- 
tute a  valid  defense  to  the  cause  of 
action  set  out  in  the  complaint.  It  is 
probably  a  defense  that  could  be 
proved  under  the  general  denial,  but 
this  does  not  render  the  specific  alle- 
gations demurrable.  There  are  defenses 
which  may  be  stricken  out  on  motion, 
but  cannot  be  reached  by  demurrer. 
Section  500  of  the  Code  of  Civil  Pro- 
cedure provides:  'The  answer  of  the 
defendant  must  contain:  (1)  A  general 
or  specific  denial  of  each  material  alle- 
gation of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to 
form  a  belief.  (2)  A  statement  of  any 
new  matter  constituting  a  defense  or 
counterclaim  in  ordinary  and  concise 
language  without  repetition.'  It  may 
be  conceded  that  this  defense  is  not 
new  matter,  as  it  is  not  in  avoidance 
or  confession  of  the  matters  set  forth 
in  the  complaint.  But  it  is  none  the 
less  a  defense,  because  it  is  what  is 
termed  in  pleading  a  denial.  (Bouv. 
Law  Diet.;  And.  Law  Diet.;  Moak's 
Van  Santv.  PI.  p.  509.)" 
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from  New  York  indicates  the  general  doctrine  prevailing  under 
the  code  is  shown  by  the  decisions  in  other  jurisdictions. r'5  And 
in  New  York  itself,  to  be  quite  safe  as  against  demurrer,  it  is 
only  necessary  to  insert  the  general  denial  "of  all  matter  not  herein 
admitted."56  And  it  is  well  settled  that  a  specific  denial  may  be 
included  in  an  affirmative  defense  if  it  is  essential  to  make  that  de- 
fense complete  and  available.57 

Mere  Negation  To  Be  Pleaded  by  Denial.  —  But  if  the  matter  is 
thus  rendered  safe  against  a  demurrer,  it  is  left  amenable  to  a  mo- 
tion and  there  seems  no  doubt  that  the  codes  all  intend  that  mere 
matters  in  negation  which  are  provable  under  a  denial,  shall  be 
pleaded  in  that  form.  Of  course,  the  same  matter  which  serves  to 
negative  plaintiff's  statement  may  be  a  proper,  or,  indeed,  an  indis- 
pensable part  of  a  real  defense  consisting  of  strictly  new  matter,  in 
which  case  it  will  have  to  appear  in  the  plea  or  defense  setting  up 
such  new  matter  under  the  well-established  rule  that  each  defense 
must  be  considered  by  itself  and  cannot  be  helped  by  allegations  in 
other  parts  of  the  answer  unless  such  other  parts  are  distinctly  re- 
ferred to  and  made  a  part  of  the  plea.58 

IX.  COLOR  AND  CONFESSION.— The  subject  of  confession  and 
avoidance  is  not  a  part  of  this  article.59  As  in  the  case  of  denials, 
however,  it  is  impossible  to  discuss  the  general  subject  of  answers 
and  new  matter  without  some  reference  to  it.  Of  course,  under  the 
ancient  doctrine  at  common  law  of  the  single  issue,  the  defendant 
must  deny  or  confess  and  avoid.    That  is  to  say,  the  trial  must  be  on 


55.  Burris  v.  People 's  Ditch  Co., 
104  Cal.  248,  37  Pae.  922,  holding  that 
an  allegation  that  "said  ditch  is  no 
wider,  nor  is  it  any  deeper  through  the 
said  lands  of  plaintiff  than  it  was 
when  it  was  first  constructed"  is  a 
sufficient  denial  of  a  claim  for  injury 
by  reason  of  widening  and  deepening 
a  ditch. 

An  allegation  that  defendant,  a 
county  officer,  had  simply  discharged 
his  official  duties  and  had  had  no  con- 
nection with  the  bonds  in  question 
whose  sale  would  not  come  within 
those  duties,  held  to  be  a  sufficient 
denial  of  allegations  of  activity  on  his 
part  in  negotiating  and  selling  them. 
Such  a  denial  might  be  stricken  out 
on  motion  but  is  good  against  demurrer. 
Oren  r.  Board  of  Comrs.,  157  Ind.  158, 
60  N.  E.  1019. 

A  distinct  and  clear  denial  is  not 
amenable  to  demurrer,  though  merely 
inferential.  Aetna  Life  Ins.  Co.  v. 
Bockting,  39  Ind.  App.  586,  79  N.  E. 
524. 

Loranger  v.  Big  Missouri  Mining  Co., 
6  S.  D.  478,  61  N.  W.  686,  reversed  the 
striking    out    as    sham    of    an    answer 


amounting   to   a   denial,  though   not  so 
in  form. 

56.  Griffin  v.  Long  Island  K.  Co., 
101  N.  Y.  348,  4  N.  E.  740. 

In  an  action  for  attorney's  fees  al- 
leged to  have  been  earned  after  dissolu- 
tion of  a  partnership  on  whose  account 
defendant  had  collected  and  was  retain- 
ing them,  the  answer  set  up  a  release 
of  partnership  accounts  and  interposed 
a  denial  of  the  dissolution  of  the  part- 
nership. A  demurrer  to  the  defense 
was  overruled.  Until  the  denial  was 
stricken  out,  the  weakness  of  the  spe- 
cial matter  was  not  to  be  reached  by 
demurrer.  Barber  v.  Davidson,  62 
Misc.  552,  115  N.  Y.  Supp.  819. 

57.  Oishie  r.  N.  Y.  Taxi  Co.,  136 
App.  Div.  683,  121  N.  Y.  Supp.  472. 

58.  Douglass  v.  Phenix  Ins.  Co.,  138 
N.  Y.  209,  33  N.  E.  938,  34  Am.  St. 
Rep.  448,  20  L.  E.  A.  118;  Mott  v.  De- 
Nisco,  106  App.  Div.  154,  94  N.  Y. 
Supp.  380;  Jaeger  v.  New  York,  39 
Misc.  543.  80  N.  Y.  Supp.  356;  Kipp 
P.  Gates,  126  Wis.  566,  105  N.  W.  947. 

59.  See  the  title  "Confession  ana 
Avoidance." 
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an  affirmative  on  one  side  and  a  negative  on  the  other  as  to  one 
matter.  As  long  as  this  rule  was  inflexibly  adhered  to,  if  it  ever  was, 
the  sole  condition  on  which  the  defendant  could  interject  a  new  ques- 
tion was  by  confessing  absolutely  the  affirmative  propositions  of  the 
plaintiff  or  at  least  enough  of  them  to  entitle  him  to  recover  on  the 
face  of  them  and  then  put  forward  his  own  affirmative  matter  to  be 
in  turn  denied  or  confessed  and  avoided  by  the  plaintiff.  Long  be- 
fore any  of  the  codes,  however,  the  use  of  the  general  issue  under 
which  the  defendant  could  attack  any  of  the  material  propositions 
of  the  plaintiff  and  the  statute  of  4  Ann,  chap.  16,  allowing  the 
pleading  of  inconsistent  defenses  by  leave  of  court,  and  the  practice 
of  allowing  several  counts  in  the  declaration  had  effectually  done 
away  with  anything  like  absolute  singleness  in  the  issue  at  common 
law.60  So  far  as  the  old  rule  requiring  that  a  party  must  either 
deny  or  confess  and  avoid  was  designed  to  secure  singleness  of  issue, 
the  codes  ignore  it.61 

Implied  Color.  —  The  code  pleader,  then,  may  safely  rely  on  "im- 
plied color"  and  the  proposition  of  Judge  Gaynor  that  "admissions 
have  no  place  in  the  code."  The  extent  to  which  he  will  "give  color 
by  implication"  in  alleging  his  defenses  of  new  matter  will  be  de- 
termined by  the  degree  in  which  his  new  statements  support  those 
of  his  adversary  by  necessary  implication,  but  if  he  has  in  his  answer 
a  denial  or  another  plea,  no  matter  how  inconsistent  with  this  com- 
promising matter,  it  seems  that  he  is  safe  from  a  judgment  on  the 
pleadings,  at  least  until  his  denial  is  stricken  out.62 

X.  ALL  MATTERS  OF  FACT  RELIilD  UPON  TO  DEFEAT 
THE  ACTIO!*  IN  THE  SAME  ANSWER.  —  The  requirements  of  the 
codes  that  the  defendant  called  upon  to  meet  with  facts  his  adver- 


60.  Steph.  on  PI.,  Tyler's  ed.,  254; 
Andrews'  Steph.  PI.  356,  §  184. 

61.  Morgan  r.  Hawkeye  Ins.  Co.,  37 
Iowa  359,  overrules  demurrers  to  pleas 
in  an  action  on  an  insurance  policy, 
or  rather,  reverses  the  sustaining  of 
such  demurrers  on  the  ground  that  the 
pleas  of  other  Insurance  on  the  prop- 
erty (2),  non-payment  of  premiums 
(3),  bar  of  a  Bpecial  limitation  in  the 
contract  (4),  and  violation  of  the  con- 
ditions of  the  policy  in  use  of  the 
building  (5),  all  followed  the  first 
count  admit  tin  s  of  1 1n-  policy 
and  denying  all  other  allegations.  The 
appellate  court  the  ich  of 
the  latter  counts  sufficiently  admitted 
the  cause  of  action  by  not  denying  it, 
and  their  construction  was  not  con- 
trolled by  the  denial  in  the  first  count. 
Iowa,  however,  expressly  permits  incon- 
sistent  defenses. 

62.  Botto  r.  Vandament,  67  Cal.  332, 
7  Pac.  753;  Nudd  v.  Thompson,  34  Cal. 
39;   Siter  v.  Jewett,  33  Cal.  92;  Barber 
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V.  Davidson,  62  Misc.  552,  115  N.  Y. 
Supp.  819. 

In  Butler  v.  Kaulback,  8  Kan.  451, 
it  is  held  that  this  rule  does  not  apply 
except  on  consideration  of  pleadings. 
' '  This  is  probably  still  the  rule  where 
a  pleading  is  demurred  to;  but  it  is  not 
now  the  rule,  as  decided  in  the  case 
of  Wiley  v.  Keokuk,  6  Kan.  94,  105, 
when  the  case  comes  on  for  trial  upon 
the  evidence.  On  the  trial  of  a  cause, 
the  general  denial  in  an  answer  must 
be  construed  to  be  a  denial  only  of  all 
the  material  allegations  of  the  petition 
not  otherwise  or  elsewhere  admitted  in 
the  answer." 

Wiley  v.  Keokuk,  supra,  was  an 
action  for  assault  and  battery  and  the 
answer  justified  by  reason  of  authority 
on  the  part  of  the  defendant  over  the 
plaintiff  as  an  Indian  agent,  and  the 
court  holds  that  whatever  was  ad- 
mitted in  the  special  plea  need  not  be 
proved.  See  "Admissions,"  1  Ency- 
clopaedia of  Evidence,  p.  348  et  seq. 


ANSWERS  25 

sary's  prima  facie  case  against  him,  shall  put  in  as  many  defenses 
as  he  has,  includes,  along  with  pleas  to  the  merits,  those  to  the  juris- 
diction and  in  abatement,63  unless,  as  in  Connecticut  and  Indiana, 
these  dilatory  pleas  are  otherwise  specially  provided  for. 

Requirement  of  Confession  Modified As  has  been  suggested  above, 

the  requirement  of  singleness  of  issue  being  completely  abrogated 
under  the  codes  so  far  as  the  action  at  large  is  concerned,  and 
express  admissions  not  having  been  provided  for.  the  ancient  com- 
mon law  rule  that  a  plea  to  the  cause  of  action  must  deny  or  con- 
fess,64 cannot  be  appealed  to.  There  is  no  requirement  to  confess 
anything  except  the  logical  necessary  results  of  defendant's  affirma- 
tions. The  requirement  that  defenses,  like  causes  of  action,  must  be 
separately  stated  is,  when  asked  for.  stringently  enforced  and  em- 
ploys alf  the  old  precedents  as  to  duplicity.65  Of  course,  so  long 
as  the  single  issue  and  the  stringent  separation  of  different  forms 
of  action  were  thought  essential,  a  confession,  as  above  indicated, 
must  accompany  every  plea  of  avoidance  When  we  are  relegated  to 
the  mere  logic  of  the  situation  and  relieved  from  technical  singleness, 
and  of  the  forms  of  action,  it  is  at  once  perceived  that  there  are 
many  pleas  of  facts  which  have  no  tendency  to  deny  the  facts  stated 
by  the  plaintiff,  and  which,  on  the  other  hand,  do  not  in  the  least 
require  the  admission  of  the  truth  of  those  allegations.  The  statute 
of  limitations  does  away  with  the  fictitious  as  readily  as  with  the  ac- 
tual claim.  Infancy  furnishes  an  avoidance  of  a  contract,  alike, 
whether  it  is  real  or  simulated.  Outlawry  or  a  rule  of  public 
policy  mav  prevent  recovery  on  a  false  and  made-up  claim  of  action 
as  well  as\vpon  a  genuine  one.  The  rule  against  duplicity  under  the 
code,  operating  only  to  produce  singleness  in  these  separate  de- 
fenses and  to  separate  them  from  the  denials,  general  and  special,66 
is  even  more  thoroughly  eradicated  from  answers  taken  as  wholes 
than  it  is  from  petitions  or  complaints  under  the  code.  There  is  no 
compulsion  to  join  causes  of  action.  Permission  is  given  to  do  it, 
but  the  failure  to  join  different  claims  which  the  plaintiff  has  against 
the  defendant  does  not  waive  them  if  they  are  distinctly  separate, 
but  the  defenses  must  all  be  joined,  or  they  are  waived.67     In  some 


63.  Pee  the  title?  "Abatement, 
Pleas  of;"   "Jurisdiction." 

64.  Blk.,  Vol.   IIT,  p.   303. 

65.  See  the  title  "Duplicity." 

66.  Bernascheff  v.  Eoeth,  34  Misc. 
588.  70  X.  Y.  Supp.  369:  Flack  v. 
O'Brien,  19  Misc.  399,  43  N.  Y.  Supp. 
854. 

67.  Ind.  —  Albanv  Furn.  Co.  r. 
Merchants  Nat.  Bank,  17  Ind.  App. 
531,  47  N.  E.  227,  60  Am.  St.  Rep.  178, 
default  cures  onlv  defect  in  form.     la.    - 

State  Bank  v.  Brown.  142  Iowa  190,  Golden,  27  Mo.  APp.  132  (pendency  of 
119  N  W  81,  a  suit  to  foreclose  a  |  another  action).  Mont.  —  Wright  V. 
vendor's  lien,  holding  that  waiver  of  \  Fire  Ins.  Co.,  12  Mont.  474,  31  Pac. 
vendor's  lien  not  pleaded  specially  will  I  87,   19   L.   R.   A.   211,   holding   that    an 
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not  be  considered.  Kan.  —  Auld  V. 
Butcher,  2  Kan.  135.  Ey.  —  Demmien 
v.  Bowler,  16  Ky.  L.  Rep.  399, 
holding  that  impleaded  defense  will 
not  be  considered,  and  authority 
from  a  third  party  must  be  set  out. 
Mo.  —  Fears  v.  Riley,  148  Mo.  49, 
49  S.  W.  836;  Reid  v.  Mulins,  43 
Mo.  306  (plea  of  -want  of  demand 
before  suit  brought  must  be  specially 
set  up  and  tender  of  performance  in 
court    or    it    is    waived);    Nicholson    v 
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of  the  states  it  is  even  provided  that  counterclaims  must  be  set  up 
by  a  defendant  and  if  he  fails  to  do  it  they  are  lost  and  no  other 
action  can  be  maintained  upon  them.08  In  other  states  the  provision 
is  simply  that  if  the  defendant  fails  to  set  up  his  counterclaims  he 
shall  not  recover  costs  in  any  action  subsequently  brought  upon 
them.09  The  subject,  however,  of  set-off  and  counterclaim  does  not 
belong  to  this  article.70 

XI.  INCONSISTENT  DEFENSES. —  A.  In  General.  — The  de- 
fendant must  bear  in  mind,  however,  that  his  pleadings  are  supposed 
to  be  true,  and  that  whenever  he  advances  matters  which  are  so  far 
inconsistent  that  the  evidence  of  one  must  disprove  the  other,  he 
may  not  expect  the  same  court  at  the  same  time  to  entertain  both. 
The  consistency  called  for  among  the  different  defenses  is  a  matter 
of  fact  and  logic  and  not  of  law.  Of  course,  under  a  system  which 
expressly  provides  for  the  striking  out  of  sham  and  frivolous  plead- 
ings, the  entertainment  of  wholly  incompatible  defenses  could  not 
be  expected;  but  if  no  objection  is  taken  by  a  motion  to  strike  out 
or  to  require  an  election  between  inconsistent  defenses  or  by  demur- 
rer, the  defendant  at  the  trial  may  rely  on  any  one  of  them.71    He 


objection  that  a  suit  was  prematurely 
brought  cannot  be  taken  for  the  first 
time  on  appeal,  the  point  not  being 
raised  in  the  answer. 

In  a  suit  by  an  heir  against  execu- 
tors for  construction  of  will  and  pos- 
session of  estate  claimed  under  it,  de- 
fendants claimed  for  the  first  time  on 
appeal  that  there  was  no  jurisdiction 
in  equity  because  action  at  law  would 
have  lain  to  recover  the  real  property 
involved.  This  defense  to  be  available 
should  have  been  pleaded  in  the 
answer.  Eooney  v.  Bodkin,  93  App. 
Div.  431,  87  N.  Y.  Supp.  800,  citing 
Town  of  Mentz  V.  Cook,  108  N.'Y.  504, 
15  N.  PI  541.  See  also  Cox  V.  James. 
45  N.  V.  557;  Truscott  v.  King,  6  N. 
Y.  I  !7;  Pam  v.  Vilmar,  54  How.  Pr. 
(X.  Y.)  •„'•:.-.;  Le  Roy  v.  Piatt,  4  Paig< 
(N.  Y.)  77;  Grnrdin  r.  LeRov.  2  Paicr< 
509;  Green  V.  Milbank,  3  Abb.  N.  C. 
(N.  Y.)  138.  Objection  at  the  trial 
came  too  late. 

A  want  of  jurisdiction  not  appearing 
on  the  face  of  the  complaint  must  bo 
put  in  the  answer.  Johnson  V.  Adams 
Tobacco  Co.,  14  ITun  (X.  Y.)  89,  whore 
it  was  holil  that  jurisdiction  could  no1 
be  tried  upon  motion  unli  s  the  facts 
appeared   upon  the  face  of  the  record. 

"Tho  rule  that  a  party  must  present 
his  defense  at  the  proper  time  or  it  is 
waived  ha3  no  application  if  the  com- 
plaint is  one  on  which  no  jud 
could  be  given."  In  a  suit  on  notes 
given    for    land,    the    defendant    had 
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failed  to  set  up  a  valid  defense  that 
the  vendor  had  resumed  possession  of 
a  part  of  the  land  under  a  forfeiture 
clause.  It  was  held  that  he  would  have 
waived  his  right  had  not  plaintiff's 
petition  failed  to  state  the  ownership 
of  the  notes  sued  upon.  Pearce  v.  Ma- 
son, 78  N.  C.  37. 

In  a  suit  for  receivership  by  a  mort- 
gagee of  a  street  railway  company 's 
plant  versus  the  company,  failure  of 
the  company  to  defend  on  the  ground 
that  plaintiff  is  not  a  judgment  cred- 
itor waives  such  defense,  and  in  tho 
absence  of  fraud  or  collusion  another 
creditor  cannot  set  aside  the  decree 
appointing  the  receiver.  In  re  Reisen- 
berg,  208  U.  S.  90,  28  Sup.  Ct.  219,  52 
L.  ed.  403. 

"Any  defense  other  than  denial  of 
facts  essential  to  plaintiff's  proof 
must  be  pleaded."  Payment  in  this 
case  hold  to  be  new  matter  and  ad- 
mitted if  not  denied.  Hubler  V.  Pullen, 
9    Ind.  273,  68  Am.  Dec.  620. 

68.  Cal.  — Code  Civ.  Proc,  §439. 
Ida.  — Code  Civ.  Proc,  §2313.  Ind.— 
Burns'  St.,  1901,  §354.  Mont.  —  Code, 
1895,  §697.  Utah.  — Rev.  St.,  1898, 
§  2970. 

69.  Kan.  — Code,  1901,  §96.  Neb. 
Code,  1901,  §102.  Ohio.  — Bates'  St., 
1904,  §  5348.  Okla.  —  St.,  1893,  §  3974. 
Wyo.  —  St.,  1899,  §  3546. 

70.  See  the  title  "Set-off  and  Coun- 
terclaim. ' ' 

71.  Klink  v.  Cohen,  13  Cal.  623. 
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may  not,  as  suggested  in  the  Kansas  ease  above,72  rely  upon  them 
all  at  the  trial  and  would  not  then  be  heard  to  make  conflicting 
claims,  and  the  extent  to  which  his  new  matter  supports  the  claims 
of  his  adversary  will  be  for  the  court  to  determine,  and  of  course,  as 
against  his  other  pleas,  whether  of  denial  or  of  avoidance,  this  new 
matter  will  be  repugnant  to  them  in  the  degree  that  it  supports  the 
other  side.  The  courts  will  eventually  be  compelled  to  make  the 
same  holding  as  to  the  validity  of  pleas  and  their  effect  and  meaning 
when  used  as  a  basis  for  the  introduction  of  evidence  as  they  do  in 
ascertaining  what  are  the  issues  formed  out  of  the  same  pleadings. 

An  examination  of  the  decided  cases  does  not  indicate  that  there 
is  much  difference  in  tbe  decisions  actually  rendered  in  those  juris- 
dictions which  permit  by  express  statute  inconsistent  pleas,  as  in 
Iowa,  and  those  which  merely  hold,  like  California,  Ohio,  Colorado 
and  North  Carolina,  that  the  provision  for  the  defendant's  filing  all 
1he  answers  he  has  is  to  be  construed  as  equivalent  to  the  permission 
of  legally  inconsistent  pleas  which  was  held  to  be  the  effect  of  the 
statute  of  4  Ann,  chap.  16. 

B.  Election,  When  Required.  —  Of  course,  the  requirement  of  an 
election,  either  in  the  pleadings  or  at  the  trial,  will  depend  upon  the 
existence  of  a  distinct  and  clear  inconsistency  between  the  defen- 
dant's denials  and  his  affirmative  allegations,  or  between  those  affirm- 
ative allegations  themselves  when  compared  with  each  other.  The 
extent  of  the  admissions  which  he  will  be  held  to  have  made  will 
be  measured  in  the  same  way.  As  soon  as  these  inconsistencies  or 
admissions  become  clearly  recognizable  as  such,  it  will  become  the 
duty  of  the  court  to  act  upon  them.  Evidently,  they  will  develop 
much  more  fully  and  distinctly  in  the  evidence  than  they  will  in  the 
pleading.  They  will  sometimes  appear  in  the  former  when  they  do 
not  arise  in  the  latter  at  all.  The  final  test  is  truth,  and  whether 
or  not  proof  of  one  would  do  away  with  the  other.73     "When  the 


Special  demurrer  is  the  remedy  ac- 
cording to  Tabor  v.  Com.  Nat.  Bk.,  62 
Fed.  383,  10  C.  C.  A.  429;  Heeser  v. 
Miller,  77  Cal.  192,  19  Pac.  375;  or  a 
motion  to  strike  out.  Uridias  v.  Mor- 
rell,  25  Cal.  31;  Broderick  v.  Andrews, 
135  Mo.  App.  57,  115  S.  W.  519.  See 
also  infra,  this  section  and  the  title 
' '  Certainty. ' ' 

72.  See  supra,  IX,  ' '  Color  and  Con- 
fession." 

73.  Cal.  — Bell  v.  Brown,  22  Cal. 
671.  Colo.  —  Koll  v.  Bush,  6  Colo. 
App.  294,  40  Pac.  579.  Ind.  —  McClin- 
tic's  Admr.   v.  Cory,   22  Ind.  170. 

The  code  provision  that  "defendant 
may  set  forth  by  answer  as  many  de- 
fenses as  he  has,"  is  only  restricted 
by  the  requirement  that  they  be  con- 
sistent. First  case,  plea  of  license  and 
denial  of  plaintiff's  title  in  ejectment 
by  a  co-tenant.     Second  case,  that  in- 


consistency must  be  such  as  to  show 
that  one  of  two  pleas  is  false.  Dupli- 
city is  permitted  and  if  the  pleas  are 
inconsistent  merely,  ordinary  practice 
is  to  compel  an  election  where  they 
cannot  both  be  true.  If  the  context 
shows  which  is  the  false  one,  it  may 
be  stricken  out  as  a  sham.  Conway  v. 
Wharton,  13  Minn.  158;  Booth  v. 
Sherwood,  12  Minn.  426;  People  V. 
McCumber,  18  N.  Y.  315,  is  cited  as 
overruling  an  earlier  doctrine  that  no 
verified  pleading  could  be  stricken  out 
as  a  sham. 

Aull  r.  Missouri  Pac.  E.  Co.,  136  Mo. 
App.  291,  116  S.  W.  1122,  held  that 
general  denial  by  the  company  was 
overcome  by  a  plea  that  the  stock  was 
shipped  under  an  agreement  to  claim 
damages  within  one  day,  if  at  all;  and 
that  no  notice  of  the  claim  whatever 
was  given.  On  the  other  hand,  in  Peo- 
ple's Sav,  Bank  v.  Hoppe,  132  Mo.  App. 
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allegations  are  manifestly  irreconcilable  and  it  is  clear  that  they 
cannot  both  be  proved,  an  election  may  be  required.74 

C  Inconsistency  Disregarded  or  Treated  as  Admission.  —  If 
the  court  deems  that  the  code  provision  for  inconsistent  pleas 
requires    such    action,    it    will    permit    the    pleading    to    remain, 

449  111  S  W  1190  an  allegation  that  I  of  the  contract,  should  it  be  held  that 
a  Garnished  debt  had  been  assigned,  it  was  binding  and  that  there  was  no 
before    action    was    brought,    was    held   fraud     This,  we  hold,  may  properly  be 


before    - 

not  confessed  by  a  denial  of  the  as- 
signment coupled  with  adequate  alle- 
gations of  fraud  in  such  assignment  in 
case  it  actually  did  exist. 

South  Milwaukee  Boulevard  Heights 
Co.  v.  Harte,  95  Wis.  592,  70  N.  W. 
821,  was  an  action  for  the  second  in- 
stallment on  a  land  contract.  First 
defense,  that  contract  was  obtained  by 
fraudulent  representations,  and  that 
respondent  had  rescinded  it.  There 
were  two  counterclaims:  first,  to  re- 
cover the  installment  paid  and  interest, 
based  on  the  same  fraud;  and  a  second 
counterclaim  for  damages  for  a  breach 
of  the  contract  by  reason  of  the  failure 
of  plaintiff  to  improve  a  street,  as  was 
provided  in  the  contract.  Defendant 
recovered  on  his  first  counterclaim. 
Affirmed.  "It  is  well  settled  that  the 
defendant  may  plead  as  many  defenses 
and  counterclaims  as  he  has,  although 
they  may  be  based  on  inconsistent 
legal    theories.   Rev.   St.,    §2657;   Bruce 


joined  with  a  defense  or  counterclaim 
to  avoid  the  contract  on  the  ground 
of  fraud." 

74.  Cal.  —  Herbert  Kraft  Co.  v. 
Bryan,  140  Cal.  73,  73  Pac.  745.  Colo. 
Williams  r.  Uncompahgre  Canal  Co., 
13  Colo.  469,  22  Pac.  806.  Ind.  Ter.  — 
Kemp  v.  Jennings,  4  Ind.  Ter.  64,  64 
S.  W.  616. 

In  Black  v.  Holloway,  10  Ky.  L.  Rep. 
694,  41  S.  W.  576,  defendant  was  prop- 
erly required  to  elect  between  pleas 
that  plaintiff's  services  as  a  physician 
were  not  rendered  for  the  party  at  de- 
fendant's request,  and  that  they  were 
unskilfully  performed  and  of  no  value. 

Defense  for  conversion  of  a  note, 
first,  that  the  note  was  a  gift;  second, 
that  it  was.  turned  over  to  defendant 
in  accordance  with  the  terms  of  a  mar- 
riage contract  between  plaintiff  and  her 
mother.  The  trial  court  compelled  an 
election,  but  was  reversed  for  doing 
so,  the  appellate  court  holding  that 
i  both    statements   might  be  true.      Glac- 


is.   Burr,    67    N.    Y.    237;    Pom.    Code  |  kins  v.  Glackins,  4  Ky.  L.  Rep.  54 

Rem.    (3rd    ed.),    §  722,     and     authori- 
ties  cited  in   note;   Max.   Code   PI.  pp- 

396     397.      This   rule    does    not    invade 

the'  general    principle    that    the    truth 

should    be    pleaded,    nor    the    principle 
hi    admission   in    an    answer    will 

not    he  affected  by  a  repugnant  denial 

in    another    part    of    the    same    answer. 

Hartwell    v.   Page,   14  Wis.  49.     While 

authorities    may    be    found    stating,    in 

general  terms,  that  inconsistent  de- 
fenses cannot  be  set  up  i"  the  same 
er,  examination  will  show  that 
these  are  generally  cases  where  repug- 
nant allegations  of  fact  are  contained 
in  the  different  defenses,  and  where, 
consequently,  the  proof  of  on-  defense 
irily  disprove  the  other. 
Tin  re  are  in  the  present  rase  no  repug- 
nant nor  contradictory  statements  of 
fnet.  Indeed,  tin-  facts  alleged  in  the 
n8e  and  in  the  counterclaims  are 
perfectly  consistent  and  harmonious. 
The  only  objeel  of  the  second  counter- 
claim  is  to  obtain   damages  for  breach 
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Denial  of  agreement  as  to  boundary 
line,  and  allegation  that  it  was  made 
under  mistake  as  to  the  true  one,  re- 
quires an  election.  Berry  v.  Evans,  28 
Ky.  L.  Rep.  22,  89  S.   W.  12. 

Want  of  Consideration. — Answer  that 
check  sued  on  was  without  considera- 
tion and  given  in  jest,  and  that  plain- 
tiff and  the  payee  conspired  to  induce 
its  delivery  and  to  enforce  it  through 
the  assignment,  are  not  inconsistent 
and  it  is  error  to  require  an  election. 
Fowler  v.  Broadwell,  14  Ky.  L.  Rep. 
76«. 

Trover.  —  Answer:  first,  general  de- 
nial; second,  that  the  goods  belonged 
to  a  third  party  and  were  taken  by 
defendant  on  execution  against  that 
party.  An  instruction  that  the  taking 
admitted  was  upheld.  "If  both 
defenses  cannot  possibly  be  true,  de- 
fendant must  elect."  Derby  v.  Gallup, 
5  Minn.  119. 

Denial  of  Contract  and  of  Consum- 
mation     Thereof.  —  The      answer      in 
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hut  will  disregard  it  or  treat  it  as  an  admission  at  the  trial.75 
D.  Possible  Truth  the  Limit. — However  broad  the  provisions  of 
the  code  as  to  inconsistent  defenses,  they  are  still  bound  by  the  obli- 
gation to  tell  the  truth,  as  in  Iowa,76  in  New  York,  where  a  mani- 
festly false  defense  may  be  treated  as  a  sham,77  in  Ohio,  permitting 
inconsistent  defenses,  but  holding  that  all  must  be  true.78 

The  Rule The  supreme  court  of  "Washington  after  careful  exam- 
ination of  the  authorities  has  formulated  the  rule  "that  however  di- 
versified the  answers  may  be,  they  must  all  contain  the  essential  ele- 
ment of  truth,  and  if  the  admission  of  the  truth  of  one  answer  neces- 
sarily proves  the  falsity  of  another  they  cannot  be  allowed  to  stand, 
and  the  plaintiff  will  not  be  compelled  to  sustain  the  truth  of  an 


action  for  price  of  a  slave  denied  the 
purchase.  A  second  paragraph  ad- 
mitted the  contract  and  delivery  of 
the  slave,  but  alleged  that  an  examina- 
tion stipulated  for  in  the  contra,  t 
not  ]  errnitted  to  be  made  and  that  the 
contract  was  never  consummated  nor 
the  slave  delivered  under  it.  .Striking 
out  of  the  second  paragraph  affirmed 
on  appeal.  Darret  r.  Donnelly,  38  Mo. 
492. 

Denial  and  justification  not  permitted 
in  case  of  slander.  Atteberrv  v.  Powell, 
29  Mo.  429,  77  Am.  Dec.  579. 

75.  Mo.  —  Barr  v.  Lake  (Mo.  App.), 
126  S.  W.  755.  Neb.  —  Woodworth  v. 
Thompson,  44  Xeb.  311,  62  N.  W.  450. 
N.  Y.  —  Tisdale  v.  D.  &  H.  Canal  Co., 
116  X.  Y.  416,  22  X.  E.  700. 

"When  an  ultimate  fact  is  admitted 
on  the  record,  probative  facts  tending 
to  establish,  modify  or  overcome  it 
will  not  be  considered  by  the  court." 
Admission  bv  failure  to  reply.  Mul- 
ford  r.  Estudillo,  32  Cal.  131. 

"Evidence  contrary  to  admission 
will  be  disregarded  by  the  court." 
Hall  v.  Polack,  42  Cal.  218. 

76.  Baird  r.  Morford,  29  Iowa  531, 
was  an  action  for  physician's  services 
in  setting  an  arm.  Answer  th?t  services 
were  valueless,  failed  to  reduce  dislo- 
cation, or  to  successfully  set  the  frac- 
tured bone.  A  cross-demand  was  added 
for  the  injuries  in  which  the  fracture 
was  disputed,  the  dislocation  alleged, 
and  an  injury  resulting  from  its  un- 
skilful treatment.  Judgment  for  de- 
fendant was  reversed.  He  could  not 
recover  upon  such  a  theory  with  an 
express  admission  of  the  fracture  in 
his  pleadings. 

Crawford  r.  Xolan,  70  Iowa  97,  30 
X.  W.  32,  held  thr>t  defendants  in  a 
replevin   action   could   not   claim   to  be 


holding  the  goods  under  an  attachment 
as  the  property  of  a  mortgagor  and  at 
the  same  time  claim  the  same  goods 
as  general  owners  and  as  having  been 
general  owners  at  the  time  of  the 
iment  by  a  conveyance  from  the 
same  mortgagor,  notwithstanding  code 
§  2710  and  its  provisions  for  incon- 
sistent defenses. 

"With  what  consistency  could  a  de- 
fendant deny  all  the  facts  stated  in  a 
petition  on  a  promissory  note  alleged 
to  have  been  made  by  him,  and  plead 
payment  of  the  same,  or  any  other  fact 
admitting  that  he  executed  the  note! 
Such  an  answer  if  sustained  not  only 
contravenes  the  provisions  of  the  code 
which  require  a  plain,  concise,  and 
truthful  statement  of  the  matters  con- 
stituting a  defense  or  defenses,  but 
offers  a  premium  for  perjury,  and  tends 
to  complicate  and  confuse  the  issues." 
School  District  V.  Holmes,  16  Xeb.  486, 
20  X.  W.   721. 

See  also  Hilmer  v.  "West.  Trav.  Ace. 
Assn.,  86  Xeb.  285,  125  X.  W.  535,  27 
L.  E.  A.  (X.  S.)  319;  Blodgett  V. 
McMurtry,  39  Xeb.  210,  57  X.  W.  985. 

77.  Eochkind  v.  Perlman,  123  App. 
Div.  808,  108  X.  Y.  Supp.  224,  1151. 

78.  Citizens  Bank  V.  Closson,  29 
Ohio  St.  78,  where  it  was  said:  "The 
requirement  that  the  answer  be  veri- 
fied, consequently  that  it  must  be  true, 
is  all  that  prevents  inconsistent  pleas." 
It  is  true  that  this  case  permitted  the 
defendant  to  deny  his  signature  and 
then  to  plead  that  if  genuine  it  was 
obtained  by  fraud  and  that  no  valid 
consideration  accompanied  it,  and  that 
the  endorsee  had  notice,  and  judgment 
''<  "  T'laintiff  was  reversed  because  de- 
fendant was  required  to  elect  between 
these  defenses. 
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allegation,  the  truthfulness  of  which  is  asserted  by  the  defendant."79 
In  Great  Britain  a  defense  was  stricken  out  by  the  court  on  motion 
because  it  was  inconsistent  with  the  party's  pleadings  in  another 
action  in  the  same  court  as  to  the  same  subject-matter.80 

Modification.  —  It  is  true  that  in  not  a  few  recent  cases  may  be  found 
rulings  upon  the  pleadings  which  indicate  that  inconsistent  defenses, 
attacked  merely  as  pleadings,  will  be  sustained.81  The  Indiana  and 
Dakota  cases  above  cited  indicate  how  some  of  the  courts  still  adhere 


79.  Seattle  Nat.  Bank  V.  Carter,  13 
Wash.  281,  43  Pac.  331,  48  L.  E.  A.  177 
(annotated  case).  See  also  the  fol- 
lowing cases:  Cal. — -Light  v.  Stevens, 
103  Pac.  361;  Snipsie  Co.  V.  Smith,  7 
Cal.  App.  150,  93  Pac.  1035;  Buhne  v. 
Corbett,  43  Cal.  264;  Bell  v.  Brown,  22 
Cal.  671.  Kan.  — DeLissa  V.  Fuller 
Coal  &  M.  Co.,  59  Kan.  319,  52  Pac. 
886.  Ky.  —  American  Jobbing  Assn. 
v.  Potter,  124  S.  W.  311.  Minn. — 
Gammon  v.  Ganfield,  42  Minn.  368,  44 
N.  W.  125.  Neb.  —  Gate  v.  Hutchin- 
son, 58  Neb.  232,  78  N.  W.  500;  Home 
Fire  Ins.  Co.  v.  Decker,  55  Neb.  346, 
75  N.  W.  841.  N.  Y.  —  Breunich  r. 
Wcselman,  100  N.  Y.  609,  2  N.  E.  385. 
Ohio.  —  Pavey  v.  Pavey,  30  Ohio  St. 
600.  Ore.  —  Snodgrass  v.  Andross,  19 
Ore.  236,  23  Pac.  969.  S.  D.  —  West- 
phal  v.  Nelson,  125  N.  W.  640. 

80.  Bemington  v.  Scoles.  66  L.  J. 
Ch.  526,  2  Cb.  Div.  1,  76  L.  T.  667.  In 
this  case,  an  action  to  charge  defendant 
as  trustee,  he  answered  denying  alle- 
gations which  he  himself  had  made  in 
contesting  a  claim  against  the  same 
property  in  the  same  court  shortly 
before.  The  court  of  appeals  says 
that  the  action  of  the  trial  judge  was 
certainly  very  unusual,  but  under  +  he 
circumstances  he  was  amply  justified 
in  striking  out  the  answer  on  motion 
and  showing,  citing  Eeichel  v. 
McGrath  (1889),  14  App.  Cas.  (Eng.) 
665,  01  L.  T.  131. 

81.  Ga.  —  Pidcock  V.  Crouch  & 
Son  (Ga.  App.),  66  S.  E.  971,  holding 
that  express  and  implied  warranties 
may  both  be  set  up  in  defense  of 
action  for  the  price  of  a  horse.  Ind.  — 
Tevis  r.  Hammersmith,  170  Ind.  286, 
84  N.  E.  337;  Fudge  v.  Marquell,  1r>4 
Ind.  447,  72  N.  E.  565,  73  N.  E.  895; 
Merchants  Nat.  Bank  v.  Mc  CI  el  Ian,  40 
Ind.  App.  1,  ^0  N.  E.  854  (holding 
that  special  admissions  do  not  modify 
n  general  denial  in  another  paragraph): 
Bay  '■.  Moore,  24  Ind.  App.  480,  56 
X.      E.     957.     la.  —  Davison     Bros.     V. 


Smith,  121  N.  W.  503,  declaring  that 
set-off  for  breach  of  warranty  and  a 
rescission  of  a  purchase  may  both  be 
pleaded  under  Iowa  code,  §  3620,  the 
set-off,  however,  being  only  allowable 
as  an  alternative  in  case  the  rescission 
is  insufficient. 

In  Sturgis  v.  Slocum,  140  Iowa  25, 
116  N.  W.  128,  an  action  on  a  covenant, 
defendant  was  permitted  to  allege 
that  no  title  was  conveyed  and  the 
covenant  therefore  broken  at  the  time 
of  the  deed  and  action  was  barred  by 
limitations,  and  also  that  the  title  was 
good  and  therefore  no  action  would  lie 
on  the  covenant.  The  trial  court  in- 
structed the  jury  to  find  for  the  de- 
fendant on  the  evidence  as  to  the  de- 
fense of  limitation.  Plaintiff  appealed 
and  urged  that  defendant  was  pre- 
cluded from  establishing  such  a  defense 
by  his  affirmative  allegations  of  title. 
It  was  held  that  under  the  Iowa  code 
either  defense  could  be  shown.  Yet  in 
Jenkins  V.  Barrows,  73  Iowa  438,  35 
N.  W.  510,  where  defendants,  a  part- 
nership, sued  on  an  alleged  contract 
to  furnish  plaintiff  with  board  for 
himself  and  team  besides  other  com- 
pensation, denied  the  contract  in  toto 
and  set  up  a  counterclaim  on  behalf  of 
one  of  the  defendants  for  board,  it 
was  held  not  error  to  strike  out  the 
counterclaim  because  not  compatible 
with  defendant's  denial  of  the  part- 
nership contract.  If  that  denial  was 
true,  the  board  was  a  wholly  uncon- 
nected transaction. 

Minneapolis  Threshing  Mach.  Co.  r. 
Currey,  75  Kan.  365,  89  Pac.  688.  De- 
fense to  a  suit  in  foreclosure  of  mort- 
gage to  secure  promissory  note  given 
for  a  threshing  machine,  that  it  failed 
to  meet  its  warranty.  Counterclaim 
ashing  for  damages  because  of  inju- 
ries to  defendants,  because  of  inef- 
fectual efforts  to  use  it,  and  negli- 
gence of  plaintiff's  servant  in  such 
efforts,  and  for  the  cancellation  of  the 
note. 
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to  the  common  law  view  that  admissions  or  statements  in  a  plea  were 
for  the  purposes  of  the  plea  alone  and  were  not  to  be  taken  into 
consideration  in  connection  with  any  other  plea  in  the  same  action 
and  were  not  even  to  be  used  as  evidence  in  regard  to  such  plea.82 
But  it  is  to  be  observed  that  they  are  holdings  as  to  pleadings  and 
they  themselves  do  not  go  by  any  means  so  far  as  to  allow  any  party 
to  take  judgment  against  his  own  distinct  admissions  upon  the 
record.  The  Iowa  and  Missouri  cases  would  seem  to  require  a  modi- 
fication of  the  test  for  inconsistency,  namely,  whether  or  not  both 
can  be  proved,  by  allowing  in  pleading  as  to  matters  not  presumably 
fully  within  the  pleader's  knowledge  the  setting  up  of  an  alterna- 
tive, not  that  he  may  obtain  judgment  upon  each  of  two  contradic- 
tory assertions,  but  may  in  a  proper  case  claim  under  either  of 
them.83 

E.  Illustrations.  —  The  application  of  the  general  test  of  truth- 
fulness leads  to  disagreements  and  is  itself  more  or  less  affected  by 
the  old  precedents  as  to  the  absolute  separateness  of  different  pleas. 
The  application  of  it  and  of  the  exceptions  to  it  has  been  one  of  the 
very  fruitful  grounds  of  legal  discussion  and  decision  in  recent  years. 


In  Bank  V.  Stewart,  136  Mo.  App.  24, 
117  S.  W.  99,  it  was  said  that  a  plea 
of  payment  was  not  inconsistent  with 
non  est  factum,  though  the  declaration 
is  apparently  a  dictum,  as  the  case  is 
reversed  for  the  submitting  to  the  jury 
of  other  defenses  which  were  insuffi- 
ciently stated. 

In  Broderick  v.  Andrews,  135  Mo. 
App.  57,  115  S.  W.  519,  an  action  for 
the  price  of  a  jack,  breach  of  warranty 
and  failure  of  consideration  were  set 
up.  A  general  verdict  for  defendant 
and  judgment  upon  it  are  affirmed. 
"It  may  be  that  the  two  pleas  are,  in 
a  sense,  inconsistent,  but  defendant 
was  entitled  to  the  benefit  of  one  or 
the  other.  He  introduced  evidence  in 
support  of  both  without  objection  so 
far  as  we  can  ascertain  from  the  rec- 
ord and  at  no  time  did  plaintiff  ask 
that  defendant  elect  on  which  he 
would  rest  his  case,  but  put  his  objec- 
tion on  the  sole  ground  that  defendant 
was  not  entitled  to  recover  on  his  plea 
of  want  of  consideration.  Sections  598, 
609  Bev.  St.  1899  (Ann.  St.  pp.  624, 
644).  'If  defenses  are  inconsistent, 
the  plaintiff  should  move  to  strike  them 
out  of  the  answer,  but,  failing  in  that, 
he  cannot  raise  the  question  by  in- 
structions.' Harper  v.  Fidler,  105  Mo. 
App.  680,  78  S.  W.  1034." 

Each  Defense  Independent.  —  In 
Minnesota  Thresher  Mfg.  Co.  v. 
Schaack,   10   S.   D.  511,   74  N.    W.   445, 


it  was  said:  "Each  defense,  there- 
fore, must  be  treated  as  complete  in 
itself  and  considered  independently  of 
any  other  defense.  Stebbins  v.  Lard- 
ner,  2  S.  D.  127,  48  N.  W.  847."  This 
was  a  rehearing .  because  of  error  in 
former  opinion,  68  N.  W.  287,  holding 
that  where  only  a  defense  whose  strik- 
ing out  was  complained  of  was  brought 
up  with  the  record,  it  would  be  pre- 
sumed, in  the  absence  of  the  rest  of 
the  answer,  that  all  the  relevant  mat- 
ter in  the  part  stricken  out  appeared 
there. 

82.  See  1  Encyclopedia  of  Evi- 
dence, pp.  422  et  seq. 

See  also  Connecticut  Hospital  v. 
Brookfield,  69  Conn.  1,  36  Atl.  1017; 
Starkweather  V.  Kittle,  17  Wend.  (N. 
Y.)   20. 

83.  Hooven  &  Allison  Co.  v.  Na- 
tional Cordage  Co.,  11  Ohio,  Dec.  434, 
a  suit  for  rent;  first  defense,  no  con- 
sideration for  lease;  second,  claim  for 
accounting  under  terms  of  lease  for 
possession  of  the  leased  premises  by 
plaintiff  and  praying  that  if  judgment 
went  for  plaintiff  as  to  first  defense, 
that  plaintiff  account  for  use  of  prem- 
ises since  his  re-entry.  A  cross  peti- 
tion claimed  damages  under  a  stipula- 
tion in  the  lease  as  to  its  violation 
and  prayed,  in  case  the  judgment  of 
the  court  should  be  against  the  de- 
fendant on  the  first  defense,  for  liqui- 
dated damages  under  the  stipulation. 
Defendant  not  required  to  elect. 
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Some  additional  examples  are  given  of  the  attempts  to  harmonize 
the  requirements  of  the  code  that  the  defendant  called  upon  to  an- 
swer shall  state  all  his  defenses,  that  they  shall  consist  of  facts,  that 
they  shall  be  separately  stated,  and  the  common-law  precedents  based 
on  the  doctrine  that  each  plea  should  be  treated  as  a  thing  by  itself 
and  that  statements  in  the  different  ones  should  have  nothing  to  do 
with  each  other.84 


84.  U.  S.  — Coppell  v.  Hall,  7  Wall. 
542,  19  L.  ed.  244;  Magowan  v.  St. 
Louis  R.  Supplies  Mfg.  Co.,  16  Fed. 
738,  5  McCrary  253.  Idaho.  —  Murphy 
V.  Eussell  &  Co.,  8  Idaho  133,  67  Pac. 
421.  Kan.  —  Ferguson  v.  Prince,  2 
Kan.  App.  7,  41  Pac.  988. 

United  States.  —  Under  the  Wiscon- 
sin statutes  a  plea  denying  the  plain- 
tiff's qualification  as  administrator  to 
bring  the  action  and  another  plea 
setting  up  an  answer  to  the  merits 
might  be  joined.  "The  proposition  of 
law  that  a  plea  to  the  merits  admits 
the  representative  character  of  the 
plaintiff,  and  his  right  to  sue  in  that 
capacity,  is  only  applicable  where  no 
other  plea  than  one  of  that  kind  it> 
interposed;  it  does  not  apply  where  a 
special  plea  traverses  that  character."' 
Noonan  v.  Bradley,  9  Wall.  (U.  S.) 
394,  19  L.  ed.  757. 

"A  defense  under  the  code  is  nothing 
more  nor  less  than  a  plea  at  common 
law  and  must  stand  or  fall  by  itself." 
Hall  v.  Austin,  Deady  104,  11 'Fed.  Cas. 
No.   5,925. 

Special  pleas  and  the  general  issue 
mav  go  together.  Cottier  v.  Stimson, 
18  Fed.  689,  9  Sawy.  435. 

Plea  of  the  statute  of  limitations 
and  plea  of  title  in  a  third  person 
may  be  joined  in  ejectment.  Northern 
Pac.  R.  Co.  V.  Kranich,  52  Fed.  911. 

California.  —  In  Shepherd-Tongue  Co. 
V.  Hermann  (Cal.  App.),  107  Pac.  622, 
a  general  denial  in  the  answer  required 
proof  of  the  contract  and  its  breach 
notwithstanding  an  affirmative  defense 
that  the  alleged  purchaser  under  the 
alleged  land  brokerage  contract  sued 
on  was  not  a  bona  fide  one,  but  was 
employed  by  plaintiff. 

Denial  of  the  contract  alleged  not 
affected  by  admissions  in  separate  de- 
fenses which,  however,  alleged  a  some- 
what different  contract.  Butler  V.  De- 
lafield,  1   Cal.    ^pp.  367,  82  Pac.  260. 

Banta  v.  Siller,  121  Cal.  414,  53  Pac. 
935,  was  an  action  for  negligent  injury 
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by  defendant's  horse  and  wagon. 
Answer:  first,  that  they  were  loaned 
to  and  driven  by  a  third  person  over 
whom  defendant  had  no  control;  sec- 
ond, that  defendant  was  driving,  but 
plaintiff's  injury  was  caused  by  his 
own  negligence.  Held  permitted  by 
the  code  provision  that  defendant  may 
set  forth  as  many  defenses  as  he  may 
have. 

In  Billings  v.  Drew,  52  Cal.  565, 
judgment  for  plaintiff  was  reversed 
because  the  trial  court  instructed  the 
jury  that  an  allegation  that  the  prop- 
erty had  been  fraudulently  sold  to  the 
plaintiff  and  had  been  taken  by  the 
defendant  under  execution  against  the 
true  owner,  overthrew  the  genera]  de- 
nial to  the  extent  of  admitting  the 
taking  and  the  otherwise  good  title  of 
the  plaintiff.  This  case  and  the  pre- 
ceding go  to  the  farthest  extent  in 
upholding  defenses  inconsistent  in  fact. 

Colorado.  —  Conrey  V.  Nichols,  35 
Colo.  473,  84  Pac.  470,  asked  damages 
for  non-performance  of  a  contract  to 
sink  a  well.  Defendant  pleaded  per- 
formance and  the  making  of  a  well 
completely  fulfilling  the  contract  re- 
quirements. Another  defense  alleged 
the  discharge  of  the  contract  because 
of  a  new  one  to  sink  the  well  deeper. 
Motion  to  strike  the  latter  defense 
was  overruled. 

Tucker  v.  Edwards,  7  Colo.  209,  3 
Pac.  233,  was  an  action  by  scire  facias. 
Plea:  first,  vvl  tiel  record;  second,  that 
the  action  did  not  accrue  within  three 
years;  third,  not  within  seven  years; 
fourth,  accord  and  satisfaction.  On 
appeal  the  rejection  of  the  fourth  plea 
as    inconsistent    was    held    improper. 

Indiana.  —  In  Lafavette  r.  Bloom, 
17  Ind.  App.  461,  46  N.  E.  1016,  judg- 
ment in  favor  of  a  school  teacher  for 
services  was  affirmed.  The  answer  was 
a  general  denial,  with  a  second  para- 
graph admitting  the  contract  appoint- 
ing her  teaeher,  but  alleging  that  it 
was  subject  to  revocation  on  two 
weeks'   notice,   which   had   been    given. 
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The  appointment  and  notice  of  revoca- 
tion were  both  set  out.  The  sustain- 
ing of  a  demurrer  to  this  paragraph 
was  held  not  error.  As  an  avoidance 
it  was  insufficient;  as  an  argumenta- 
tive denial  it  was  covered  by  the  gen- 
eral one. 

In  an  action  on  an  insurance  policy 
for  property  destroyed  by  a  hurricane, 
a  general  denial  with  special  allega- 
tion that  the  wind  drove  a  steamboat 
against  the  property,  was  held  an  ad- 
mission of  the  cause  of  action,  not- 
withstanding the  denial.  Queen's  Ins. 
Co.  v.  Hudnet  Co.,  8  Ind.  App.  22,  35  N. 
E.  397. 

Smelser  v.  "Wayne  &  U.  S.  L.  Tpk. 
Co.,  82  Ind.  417,  reversed  judgment  for 
plaintiff  because  the  company  failed  to 
prove  endorsement  of,  and  title  to,  a 
promissory  note  sued  on.  One  para- 
graph of  the  answer  admittel  the 
ownership  of  the  note,  but  this  was 
held  insufficient  to  overcome  the  de- 
nial. See  Wheeler  v.  Eobb,  1  Blackf. 
330,  12  Am.  Dec.   245. 

Kansas.  —  A  general  denial  and  an 
allegation  that  the  signature,  if  gen- 
uine, was  induced  by  fraud,  are  not 
inconsistent  where  the  contract  is 
alleged  to  have  been  made  through  an 
agent.  De  Lissa  v.  Fuller  Coal  &  Mia. 
Co.,  59  Kan.  319,  52  Pac.  886. 

Kentucky.  —  Plea  of  von  eat  factum 
and  of  no  consideration  to  a  suit  on  a 
promissory  note  is  permissible  under 
§113,  subd.  4  of  Ky.  Civ  Code.  "If, 
however,  a  party  file  a  pleading  which 
contains  inconsistent  statements  or 
statements  inconsistent  with  those  of 
a  pleading  previously  filed  by  him  in 
the  action,  he  shall  upon  or  without 
irotion  be  required  to  elect  which  of 
them  shall  be  stricken  from  his  plead- 
ing." Smith  v.  Doherty,  109  Ky.  616, 
22  Ky.  L.  Pep.  1238,  60  S.  W.  380. 

Denial  of  any  value  of  service  and 
pavment  are  not  inconsistent.  Collins 
V.  Penley,  21  Ky.  L.  Pep.  958,  53  S.  W. 
667. 

Louisiana.  —  Payment  and  want  of 
consideration  not  inconsistent.  Mvles  v. 
Miller,  4  Mart.   (N.  S.)   492. 

Prescription  (limitations')  is  not 
waived  by  plea  of  compensation  (pay- 
ment). Looney  v.  Levy,  35  La.  Ann. 
1012. 

Colley  r.  Succession  of  Lntourette,  7 
La.  Ann.  222.  But  (Elmore  v.  Pobinson, 
18  La.  Ann.  651)  plea  of  payment 
within     the     period     and     prescription 


(limitations)    cannot    go    together— are 
inconsistent  in  fact. 

Northern  Bank  of  Kentucky  v. 
Police  Jury  of  Point  Coupee,  25  La. 
Ann.  1S5,  was  an  action  to  cancel  a 
mortgage  as  fraudulent  by  a  creditor 
of  the  mortgagor;  defenses  that  the 
property  had  never  been  owned  by 
plaintiff's  debtor  and  that  if  it  had 
been,  the  mortgage  was  valid  against 
it,  were  permitted  to  stand  together. 
Want  of  consideration,  remission 
(release),  premature  action  because 
of  extension  of  time,  are  inconsistent 
and  not  permissible.  Citizens  Bank 
of  Louisiana  v.  Benachi,  38  La.  Ann. 
376. 

Usury,  fraud,  want  of  consideration, 
limitations,  defendant's  agency,  and 
discharge  in  bankruptcy — none  of 
them  waive  general  denial.  Durnford 
V.  Ayme,  3  Mart.  (N.  S.)  270;  IngTam 
V.  Croft,  7  La.  82;  Shewell  V.  Eaquet, 
17  La.  459;  Maearty  v.  Bureau,  7 
Rob.  467;  Bloodgood  v.  Hawthorne,  9 
La.   124. 

Eobinson  V.  Landrum,  10  La.  Ann. 
539,  an  action  for  services,  where  an 
allegation  added  to  a  general  denial 
that  plaintiff  had  done  work  for  de- 
fendant, but  had  been  paid  for  it,  did 
not  waive  the  denial  and  it  was  error 
to  so  instruct. 

The  provision  that  if  defendant  de- 
nies his  signature,  he  can  set  up  no 
other  defense  if  it  is  proven,  does  not 
apply  where  signature  is  by  an  agent, 
not  by  defendant  personally.  Bayley 
V.  Given 3,  29  La.  Ann.  546. 

In  Durham  V.  Williams,  32  La.  Ann. 
162,  a  general  denial  and  an  alterna- 
tive plea  of  novation  were  permitted. 
In  Morgan  City  v.  Dalton,  112  La. 
9,  36  So.  208,  a  general  denial  and  a 
piea  that  the  contract  was  vAtra  vires 
and  against  public  policy,  were  per- 
mitted. 

Minnesota.  —  Bank  of  Glencoe  v. 
Cain.  89  Minn.  473,  95  N.  W.  308,  an 
action  on  a  note,  where  denial  and  a 
defense  that  signatures,  if  genuine, 
were  fraudulently  procured,  were  held 
consistent. 

In  Steenerson  V.  Waterbury,  52 
Minn.  211,  53  X.  W.  1146,  a  denial  was 
held  not  inconsistent  with  an  averment 
that  defendants  had  paid  plaintiff  for 
all   his   services   as   an   attorney. 

Defense  that  harvester  was  war- 
ranted equal  to  sample  and  to  do  good 
work,  and  that  it  failed,  together  with 
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another  of  warranty  of  good  material 
and  would  work  in  any  grain,  and  that 
it  failed  in  both  particulars,  upheld. 
Defendant  not  compelled  to  elect. 
Gammon  v.  Ganfield,  42  Minn.  368,  44 
N.  W.  125. 

In  Eoblee  V.  Secrest,  28  Minn.  43,  8 
N.  W.  904,  it  was  held  that  defenses 
that  trees  were  never  delivered  and 
that  order  for  them  was  obtained  by 
fraudulent  pretences,  were  not  incon- 
sistent. 

In  Conway  V.  Wharton,  13  Minn. 
158,  partial  payment  accepted  in  full, 
was  permitted  as  consistent  with  plea 
of  the  statute  of  limitations. 

In  Booth  v.  Sherwood,  12  Minn.  426, 
license  from  plaintiff  to  do  act  com- 
plained was  held  consistent  with  a  de- 
nial of  plaintiff's  title. 

Derby  V.  Gallup,  5  Minn.  119,  was 
an  action  of  trover,  where  there  was  a 
general  denial  and  an  allegation  that 
the  goods  were  a  third  party's  goods 
taken  by  defendant  on  execution 
against  that  party.  An  instruction 
that  the  taking  was  admitted  was  up- 
held, with  an  extensive  discussion  of 
inconsistent  pleas  under  the  code.  The 
test  was  held  to  be  whether  or  not 
they  could  possibly  both  be  true.  If 
not,  the  defendant  must  elect. 

Missouri.  —  Betz  v.  Home  Telephone 
Co.,  121  Mo.  App.  473,  97  S.  W.  207, 
was  an  action  for  cutting  a  tree  in  the 
highway.  Answer  denying  but  alleging 
that  if  defendant  did  cut  the  tree,  it 
was  necessary  to  the  construction  of 
defendant's  telephone  line.  These  were 
too  inconsistent  to  be  admissible. 

Non  est  factum  and  that  note  was  ob- 
tained by  fraud,  inconsistent.  Vette 
v.  T]vans,  111  Mo.  App.  588,  86  S.  W. 
504. 

In  Ruff  v.  Milner,  92  Mo.  App.  620,  a 
general  denial  and  a  release  in  bank- 
ruptcy were  permitted  to  go  together. 
Defense  to  action  for  goods  pur- 
chased that  the  amount  claimed  is  the 
result  of  a  wagering  contract  com- 
bined with  another  that  plaintiff  as 
defendant's  agent  caused  a  loss  nearly 
equal  to  the  amount  claimed,  by  dis- 
obeying instructions,  are  consistent. 
Both  may  be  true.  Grier  Commission  v. 
Dockstader,  47  Mo.  App.  42. 

Defendants  in  a  suit  to  sot  aside_  a 
mortgage  given  by  plaintiff  to  sureties 
on  a  son-in-law's  bond  cannot  set  up 
as  a  defense  her  failure  to  deed  back 
land  conveyed  to  her  by  the  son-in-law 
and  at  the  same  time   deny  their  lia- 
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bility  for  his  transactions.  Bell  v. 
Campbell,  123  Mo.  1,  25  S.  W.  559,  45 
Am.  St.  Rep.  505. 

Denial,  justification  and  limitations 
are  not  inconsistent.  McCormick  V. 
Kaye,  41  Mo.  App.  263. 

Non  est  factum  and  limitations  are 
permitted  together.  May  v.  Burk,  80 
Mo.  675. 

McAdow  v.  Ross,  53  Mo.  199,  was  an 
action  on  a  mechanic's  lien  against 
owner  and  building  contractor.  The 
answer  of  the  owner  denied  notice  of 
the  lien  and  counterclaimed  for  dam- 
ages by  reason  of  breach  of  a  guaran- 
tee of  the  contractor's  agreement  as 
to  the  quality  and  time  of  completion 
of  the  work.  These  were  held  con- 
sistent. 

Coble  v.  McDaniel,  33  Mo.  363,  was 
an  action  for  slander.  Defendant  de- 
nied speaking  the  words,  and  justified 
in  the  second  count.  This  was  not  per- 
missible and  it  was  error  to  admit 
evidence  as  to  the  second. 

Montana. — Defendant  in  an  action 
for  conversion  may  claim  as  absolute 
owner  and  as  mortgagee.  Potter  v. 
Lohse,  31  Mont.  91,  77  Pac.  419. 

Nebraska.  —  In  Hilmer  v.  "Western 
Trav.  Ace.  Assn.  (Neb.),  125  N.  W. 
535,  it  was  held  that  defense  of  want 
of  notice  and  lack  of  liability  for  the 
accident  may  both  be  set  up  unless  the 
giving  of  the  notice  was  waived  by 
defendant's  making  such  denial  before 
notice  was  due.  Limiting  previous 
holding. 

Answer  in  suit  to  foreclose  a  tax 
lien  denying  on  information  and  belief 
the  record  of  the  tax  proceedings,  held 
to  be  a  sham,  also  held  inconsistent 
with  a  petition  to  redeem  in  the  same 
answer.  Oakes  V.  Ziemer,  61  Neb.  6, 
84  N.  W.  409. 

Cate  V.  Hutchinson,  58  Neb.  232,  78 
N.  W.  500,  permitted  a  general  denial 
and  an  allegation  that  charges  in 
physician's  account  were  unreasonable. 
Home  Fire  Ins.  Co.  v.  Decker,  55  Neb. 
346.  75  N.  W.  841,  held  answer  of 
failure  to  furnish  proof  of  loss  and  of 
procuring  burning  of  the  premises,  not 
inconsistent. 

Insurance  company  denied  issuing 
of  any  policy  of  insurance  and  then 
added  various  allegations  of  conditions 
and  restrictions  in  its  policies.  At  the 
trial  proof  of  such  conditions  and  of 
failure  to  comply  was  tendered.  It 
was  no  error  to  refuse  the  proof.  The 
company  must   confess   a   contract   be- 
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fore  offering  affirmative  proof  as  to  it. 
Phoenix  Ins.  Co.  V.  Slobodisky,  53  >.'eb. 
785,  74  N.  W.  258. 

New  York.  —  A  denial  of  considera- 
tion is  no  defense  when  another  count 
of  the  answer  expressly  admits  it. 
McGrath  t.  Pitkin,  26  Misc.  862,  56  N. 
Y.  Supp.  398,  15  Am.  Bep.  438. 

Denial  of  plaintiff's  wrongful  dis- 
charge, allegations  that  he  had  violated 
his  contract  so  as  to  subject  him  to 
discharge,  and  that  he  had  voluntarily 
resigned,  may  be  joined  together  and 
it  is  error  to  limit  defendant  to  proof 
of  only  the  last.  Conklin  v.  Wootbury 
Dermatological  Institute,  37  App.  Div. 
610,  26  Civ.  Pro.  42,  56  N.  Y.  Supp. 
258. 

Denial  of  contract  and  plea  of  re- 
lease by  reason  of  plaintiff's  fraud 
good  under  New  York  Code  of  Civil 
Procedure,  §  507.  Wendling  v.  Pierce, 
27  App.  Div.  517,  50  N.  Y.  Supp.  509. 

McColl  v.  American  Union  Life  Ins. 
Co.,  89  Hun  490,  35  N.  Y.  Supp.  364, 
was  an  action  to  recover  $300  paid  on 
account  of  a  stock  subscription.  Com- 
plaint alleged  that  all  the  corporation's 
stock  had  been  sold  to  other  parties 
and  plaintiff's  subscription  thereby 
abandoned.  The  answer  admitted  the 
company's  organization,  plaintiff's 
subscription,  alleged  his  refusal  to  take 
the  stock,  denied  all  remaining  allega- 
tions, and  alleged  that  the  $300  was  a 
payment,  not  on  stock,  but  on  an 
agreement  to  raise  a  3  per  cent  pro- 
moter's fund  and  that  the  $300  was 
so  used.  A  motion  to  strike  was  held 
properly  overruled.  The  answer  was 
not  a  sham  on  its  face  nor  inconsistent 
bevond  what  is  permissible. 

Marx  v.  Gross,  26  Jones  &  S.  221,  18 
Civ.  Pro.  352,  9  X.  Y.  Supp.  719.  De- 
nial and  claim  that  contract  was  ob- 
tained by  false  representations,  not 
permitted. 

Woods  V.  Reiss,  78  Hun  78,  29  N.  Y. 
Supp.  263.  was  an  action  to  foreclose 
a  mortgage  alleged  to  secure  two 
judgments,  the  indebtedness  of  Graham 
Martin.  Eeiss  answered:  1,  general 
denial;  2,  prior  lien  by  judgment  in 
Reiss's  favor;  3,  payment  by  Martin; 
4,  dormancy  of  the  judgments  of 
plaintiff;  5,  certain  grounds  for  claim- 
ing such  dormancy;  6,  satisfaction  of 
the  judgments.  He  was  required  to 
elect  between  the  denial  and  the  other 
defenses.  This  order  reversed  at  the 
general  terms.  Citing  Goodwin  V. 
Wertheimer,    99  N.  Y.    149,    1    N.    E. 


404;  Bruce  V.  Burr,  67  X.  Y.  237;  So- 
cieta  Italiana  de  Beneficenza  v.  Sulzer, 
138  N.  Y.  472,  34   X.  E.  193. 

General  denial  and  general  release 
consistent.  Kellogg  v.  Baker,  15  Abb. 
Pr.  286. 

A  carrier  by  water  is  not  allowed  to 
answer:  1,  that  he  is  not  the  owner 
of  the  vessel;  and,  2,  that  the  property 
was  duly  delivered  to  plaintiff.  Ar- 
nold v.  Dimon,  4  Sandf.  (X.  Y.)   680. 

Inconsistency  must  not  go  so  far 
that  one  or  the  other  defense  must 
necessarily  be  false.  In  such  cases  one 
may  be  stricken  out.  Hollenbeck  v. 
Clow,  9  How.  Pr.  289;  Ostrom  v.  Bixby, 
9  How.  Pr.  57. 

Action  for  money  received.  Answer: 
1,  general  denial;  2,  certain  restricted 
admissions  and  an  allegation  that  the 
money  was  paid  to  defendant  by  a 
third  party  in  accordance  with  the 
payee's  directions  in  good  faith  and 
with  no  knowledge  of  plaintiff's  claim. 
This  defense  and  the  denial  permitted 
to  stand  together.  Burley  v.  German 
Amer.  Bank,  5  Civ.  Pro.  172. 

North  Carolina.  —  In  a  suit  to  re- 
cover possession  of  leased  property,  de- 
fendant's denial  that  plaintiff  was  the 
owner  and  an  additional  plea  that  de- 
fendant was  tenant  from  year  to  year 
on  account  of  plaintiff's  allowing  him 
to  hold  over  without  notice  to  quit,  bad 
for  inconsistency.  Fayetteville  "Water- 
works Co.  v.  Tillinghast,  119  X.  C.  343, 
25   S.   E.  960. 

Peed  r.  Eeed,  93  X.  C.  462,  was  an 
action  on  a  cross-bond  and  indemnity 
for  the  same  by  means  of  an  agree- 
ment to  convey  property.  Answer: 
denial  and  then,  "For  a  further  de- 
fense to  said  complaint  the  defendant 
says  that  the  alleged  bond  is  void  and 
of  no  effect  on  account  of  vagueness,  in- 
definiteness  and  uncertainty  of  the  de- 
scription of  the  land  alleged  to  be  re- 
ferred to  in  said  bond  and  because  it 
describes  no  land  claimed  by  the  de- 
fendant," and  further  that  the  bond 
must  be  treated  as  a  mortgage  in  any 
event.  Plaintiff  amended  asking  for 
sale  of  the  land.  The  bond  was  for 
conveyance  of  107  acres  on  Laurel,  ref- 
erence being  had  to  a  deed  "from 
John  Eeed  to  me"  for  more  specific 
description.  Defendant  finally  relied 
on  the  lack  of  description  and  the  fact 
that  there  was  no  such  deed.  Court 
held  that  the  third  defense  admitted 
the  conveyance  of  the  land.  Eeversed. 
The  allegations  with  regard  to  its  being 
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a  mortgage  were  no  admission  of  a 
valid  deed  and  did  not  overcome  the 
denial. 

Ohio.  —  Pavey  V.  Pavey,  30  Ohio  St. 
600;  Citizens'  Bank  v.  Closson,  29  Ohio 
St.  78  (requirement  that  answer  be  true 
is  all  that  prevents  inconsistent  pleas). 
Oregon.  —  Davis  v.  Chamberlain,  51 
Ore.  304,  98  Pac.  154.  Claims  by  de- 
fendant as  riparian  owner  and  by  ad- 
verse user  not  inconsistent. 

Hough  v.  Porter,  51  Ore.  318,  98  Pac. 
1083,  s.  c.  102  Pac.  728.  Adverse  pos- 
session and  prior  appropriation  of  wa- 
ter rights  not  inconsistent  defenses. 

Fleishman  v.  Meyer,  46  Ore.  267,  80 
Pac.  209,  was  an  action  for  failure  to 
deliver  bark  under  a  contract  of  sale. 
Answer  set  out  an  excuse  that  by  rea- 
son of  storms  the  bar  at  the  entrance 
of  the  bay  which  was  the  route  of  de- 
livery prevented  performance  and  that 
this  was  act  of  God;  also,  a  waiver  by 
receipt  of  part  of  the  bark  after  the 
limited  time  for  delivery  pursuant  to 
a  modified  agreement.  No  election  re- 
quired. 

Bandall  v.  Simmons,  40  Ore.  554,  67 
Pac.  513,  was  a  suit  for  $100  and  in- 
terest on  a  note  with  admission  of  pay- 
ment of  certain  interest.  Answer  that 
other  payments  had  been  made  and 
that  alleged  defendants  were  sureties 
and  had  been  discharged  by  extension 
of  time  to  the  principal.  Held  consis- 
tent and  proper  under  Hill's  Ann.  Law, 
§  73,  authorizing  separate  defenses. 
The  defense  of  suretyship  not  pre- 
vented by  failure  to  deny  an  allega- 
tion in  the  complaint  that  the  note  was 
jointly  and  severally  executed  for  value 
by  the  makers. 

McDonald  v.  American  Mtg-  Co.,  17 
Ore.  626,  21  Pac.  883,  was  an  action  for 
services  as  attorney.  The  services  were 
in  part  rendered  by  other  attorneys 
whose  claim  was  assigned  to  plaintiff. 
Answer  denied  retaining  the  other  at- 
torneys and  alleged  that  the  services, 
sought  to  be  recovered  for,  were  ren- 
dered to  and  for  the  Oregon  &  Wash- 
ington Mortgage  Savings  Bank  of  Ore- 
gon under  contract  between  the  plain- 
tiff and  that  corporation,  and  pursuant 
to  a  contract  between  the  defendant 
and  that  bank,  by  reason  of  which  the 
latter,  in  consideration  of  a  certain 
portion  of  the  interest  on  the  loan, 
agreed  to  hold  the  defendant  harmless 
from    such    expenses;    that    said   plain- 
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tiff  and  the  other  firm  whose  claim  he 
holds  were  well  aware  of  this  arrange- 
ment and  their  agreement  with  the 
bank  was  to  foreclose  these  mortgages 
for  the  stipulated  attorney's  fees  there- 
in, that  on  the  foreclosure  of  the  mort- 
gages the  mortgaged  lands  were  bid  in 
without  defendant's  knowledge  in  its 
name  and  that  it  still  holds  them  and 
is  unable  to  sell  them  for  the  amount 
of  the  loan,  interest  and  the  expenses 
by  at  least  $15,000.  Another  count  al- 
leged negligence  and  carelessness  and 
loss  on  various  loans  amounting  in  the 
aggregate  to  more  than  plaintiff's 
claim.  Motions  were  filed  to  strike 
substantially  all  of  this  answer  not 
included  in  the  denial  that  services 
were  rendered  and  money  expended  for 
the  defendant.  Motion  was  properly 
overruled,  even  as  to  the  defense  of 
negligence.  Answer  was  in  fact  an  ad- 
mission of  work  done  in  regard  to  de- 
fendant's  business  of  which  it  received 
the  benefit  and  the  facts  are  alleged 
to  avoid  the  presumptions  arising  from 
that  fact  alone.  Inconsistent  defenses 
are  those  which  cannot  both  be  true 
and  proof  of  one  will  disprove  another. 
In   such  case  they  cannot  be  united. 

South  Carolina.  —  Millan  v.  Southern 
B.  Co.,  54  S.  C.  485,  32  S.  E.  539,  af- 
firms order  permitting  defendant  rail- 
way company  to  allege  negligence  of 
the  plaintiff  in  caring  for  his  horses 
whose  injury  was  the  basis  of  the  ac- 
tion in  connection  with  a  general  de- 
nial. 

South  Dakota.  —  Westphal  v.  Nelson, 
125  N.  W.  640,  was  ejectment.  "Plain- 
tiff's cause  of  action  rests  on  the  alle- 
gation that  the  boundary  line  is  at  a 
certain  place  because  there  is  at  that 
place  a  known  government  corner.  This 
was  denied  by  the  defendant.  It  is 
true  that  one  division  of  defendant's 
answer,  strictly  construed,  may  allege 
the  existence  of  a  known  corner  at  a 
point  east  of  that  claimed  by  the  plain- 
tiff, but  that  does  not  affect  the  issue 
raised  by  the  general  denial,  as  in  this 
state  an  answer  may  contain  inconsis- 
tent defenses.  Lawrence  v.  Peck,  3  S. 
D.  645,  54  N.  W.  808.  However,  plead- 
ings are  to  be  'liberally  construed  with 
a  view  of  substantial  justice  between 
the  parties.'  Bev.  Code'  Civ.  Pro.  §  136. 
So  construed,  the  real  issue,  aside  from 
matters  of  consent  and  estoppel,  was 
the  location  of  the  boundary  line  in 
dispute. ' ' 
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XII.  NEW  MATTER. —  A.  Must  Be  Pleaded.  —  The  defenses 
in  specific  actions  will  be  found  discussed  under  their  appropriate 
headings.  The  matter  embraced  in  denials  should  be  left  to  be 
proved  under  them,  but  any  new  matter,  except  such  as  goes  strictly 
to  disprove  plaintiff's  cause  of  action,  must  be  pleaded  in  order  to 


Texas.  —  Adams  P.  Cary  Lumb.  Co. 
(Tex.  Civ.  App.),  117  S.  W.  1017.  In 
action  on  notes  given  for  a  well-boring 
machine,  general  denial,  general  de- 
murrer, and  a  plea  of  failure  of  war- 
ranty in  the  machinery,  are  good 
against  a  general  demurrer.  The  fail- 
ure of  the  warranty  alleged  a  good  pro 
tanto  defense. 

Washington.  —  Denial  of  a  contract 
to  sell  land  and  allegations  of  failure  to 
perform  on  plaintiff's  side,  not  incon- 
sistent. Eowers  v.  Good,  52  Wash.  384, 
100  Pac.  848. 

Denial  of  an  account  stated  and  al- 
legations that  it  was  procured  by  fraud 
are  inconsistent.  Gerber  v.  Gerber,  52 
Wash.  253,  100  Pac.  735. 

Denial  of  contract  and  allegation 
that  signature  was  obtained  by  fraud 
permitted.  Affirmative  matter,  if  true, 
showed  no  legal  execution  of  the  con- 
tract. Loveland  v.  Jenkins-Boys  Co., 
49   Wash.   369,   95    Pac.   490. 

Bluett  v.  Wilce,  43  Wash.  492,  86 
Pac.  853,  was  an  action  to  cancel  a 
deed  and  recover  lands  in  trust.  An 
answer  denying  the  trust  is  not  incon- 
sistent because  also  setting  up  expen- 
ditures for  taxes  and  improvements  and 
asking  recovery  in  case  of  decree  for 
plaintiff. 

Corbitt  v.  Harrington,  14  Wash.  197, 
44  Pac.   132. 

Defenses  of  non-payment  of  a  note 
and  of  extra  expense  in  its  collection 
in  a  suit  to  recover  commissions  for 
sale  of  property,  are  not  inconsistent 
with  pleas  of  the  statute  of  limitations, 
of  a  settlement,  and  that  the  sale  in 
question  was  under  a  different  con- 
tract. Irwin  v.  Buffalo  Pitts  Co.,  39 
Wash.  346,  81  Pac.  849. 

Irwin  r.  Holbrook,  32  Wash.  349.  73 
Pac.  360,  held  that  a  plea  of  the  stat- 
ute of  limitations  and  a  claim  of  own- 
ership as  plaintiff's  vendee  may  be 
both  pleaded  to  a  suit  to  recover  on 
an  alleged  trust  of  real  estate. 

Spencer  v.  Terrel,  17  Wash.  514,  50 
Pac.   468,   held   that   the   whole   answer 


will   be   looked  at   to   decide   what   de- 
fense is  really  intended. 

Seattle  Nat.  Bank  v.  Carter,  13 
Wash.  2S1,  43  Pac.  331,  48  L.  E.  A.  177, 
was  an  action  on  notes  given  as  a  sub- 
scription towards  a  boulevard  along 
the  shore  of  the  lake.  The  trial  court 
instructed  that  payment  was  the  only 
defense  raised  by  the  answer.  The 
answer  included  a  general  denial,  then 
a  first  defense  that  the  notes  were 
made  and  delivered  to  three  payees  as 
committee,  which  committee  trans- 
ferred them  to  plaintiff,  and  that  they 
were  paid  to  the  plaintiff  by  one  of 
the  committee.  A  second  defense  al- 
leged that  plaintiff  for  a  valuable  con- 
sideration extended  the  time  of  pay- 
ment on  the  notes  and  by  such  exten- 
sion exonerated  defendant.  A  third  de- 
fense set  up  a  settlement  and  release 
in  consideration  of  certain  lands  which 
defendant  claimed  had  been  conveyed 
to  a  third  party  in  full  payment  of  the 
notes.  Instruction  of  the  trial  court 
upheld.  Defendant  under  the  code  may 
set  forth  as  many  defenses  as  he  has, 
but  not  any  imaginable  ones  that  he 
does  not  have.  Hollenbeck  v.  Clow,  9 
How.  Pr.  289,  is  cited  as  a  starting- 
point  for  the  proposition  that  under 
this  code  provision  false  defenses  may 
be  set  up.  An  elaborate  note  to  this 
case  collects  the  authorities  down  to 
that  time  in  48  L.  B.  A.  177. 

Wisconsin. — Kerslake  V.  Melnnis,  113 
Wis.  659,  89  N.  W.  895,  holding  that  in- 
consistency in  respect  to  legal  theory 
not  an  objection. 

Wyoming.  —  Horton  v.  Driskell,  13 
Wyo.  66,  77  Pac.  354.  In  action  to  en- 
join payment  of  taxes  on  cattle  because 
kept  in  another  county  and  taxes  there 
paid,  answer  that  the  range  was  in 
both  counties  and  the  taxes  not  paid 
in  the  other,  and  a  separate  defense 
that  they  were  brought  into  the  county 
after  the  regular  annual  assessment  and 
were  put  on  the  assessment  roll  because 
not  previously  assessed,  are  not  incon- 
sistent and  it  was  error  to  compel  de- 
fendant to  elect. 
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be  introduced.85  Of  course,  in  case  of  any  doubt  the  pleader  will 
not  trust  his  denial.  The  opposite  fault,  however,  is  much  more  fre- 
quent. Reliance  upon  denials  seldom  betrays  the  pleader.  Prolix 
uarratives,  whose  essential  parts  have  not  been  thoroughly  analyzed 
out  by  the  writer,  more  frequently  betray  him  into  admissions  not 
intended,  and  especially  into  omissions.86 

The  word  defense  itself,  of  course,  meant  originally  at  common  law 
a  denial,  and  came  later,  as  has  been  indicated,  to  mean  a  bar  to  the 
action,  but  is,  under  the  code,  held  to  be  anything  in  the  way  of  new 
matter  going  to  reduce  the  plaintiff's  recovery.87  Every  allegation 
made  by  the  defendant  which  does  not  go  in  denial  of  what  is  be- 
fore alleged  by  the  plaintiff  is  an  allegation  of  new  matter.  The 
word  defense  as  used  in  the  codes  can  consist  only  of  new  matter.88 

B.  What  Is  New  Matter.  —  Whether  matter  is  new  or  not  must 
be  determined  by  the  matter  itself,  and  not  by  the  form  in  which 
it  is  pleaded.89  New  matter  is  such  matter  as  is  not  embraced  in  the 
statement  of  the  cause  of  action.90  That  which  goes  to  show  that 
the  alleged  cause  of  action  never  existed  is  not  new  matter.91  So 
nothing  is  new  matter  which  amounts  to  a  denial  and  which  could 
be  proved  under  a  denial  of  the  allegations  of  the  complaint.92  Under 


85.  McKyring  v.  Bull,  16  N.  Y.  297, 
69  Am.  Dec.  696;  Frank  v.  Miller,  116 
App.  Div.  855,  102  N.  Y.  Supp.  277. 

Butchel  V.  Evans,  21  Ore.  311,  28 
Pac.  67,  was  an  action  to  recover  com- 
missions for  real  estate  sale;  the  fact 
that  plaintiff  was  also  employed  by  the 
vendee  was  not  allowed  to  be  proven 
because   not    alleged. 

86.  Ball  v.  Beaumont,  63  Neb.  215, 
88  N.  W.  173,  reversed  for  error  in  per- 
mitting change  of  issues  upon  appeal 
and  in  permitting  evidence  of  a  de- 
fense of  suretyship  not  distinctly 
pleaded  where  special  issues  had  been 
raised. 

Tyler  v.  Coleman,  29  Ky.  L.  Rep. 
1270,  97  S.  W.  373,  was  an  action  for 
procuring  subscriptions  to  capital  stock. 
Answer  that  plaintiff  was  to  obtain 
$10,000  of  such  subscription  (he 
claimed  to  have  gotten  only  $6,000)  and 
have  a  percentage  of  the  amount  ob- 
tained, was  held  demurrable.  Defend- 
ant could  not  avoid  the  contract  by 
pleading  a  different  one  allowing  plain- 
tiff nothing  for  actual  services. 

87.  Seattle  Nat.  Bank  V.  Meerwaldt, 
8  Wash.  630,  36  Pac.  763;  Babb  v. 
Mackey,    10   Wis.    371. 

88.  Frank  v.  Miller,  116  App.  Div. 
855,    102    N.    Y.    Supp.    277;    George   v. 
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New  York,  42  Misc.  270,  86  N.  Y.  Supp. 
610. 

89.  Frisch   v.   Caler,   21   Cal.    71,   75. 

90.  Barker  v.  Wheeler,  62  Neb.  150, 
87  N.  W.  20;  Stoddard  V.  Onondaga 
Annual  Conf.,  12  Barb.  (N.  Y.)  573; 
Meisner  V.  Brennen,  15  N.  Y.  Supp.  671, 
39  N.  Y.  St.  277;  Manning  v.  Winter, 
7  Hun  (N.  Y.)  482. 

So  though  the  complaint  alleges 
facts  which  are  not  necessary  to  con- 
stitute a  cause  of  action,  the  defendant 
may  use  such  facts  in  his  answer. 
Peetsch  v.  Quinn,  26  N.  Y.  Supp.  731. 

91.  Churchill  v.  Baumann,  95  Cal. 
541,   545,  30   Pac.    770. 

A  general  denial  is  the  proper 
answer  to  an  alleged  cause  of  actioa 
which  never  existed.  Any  evidence 
tending  to  show  such  non-existence 
and  whatever  is  required  to  meet 
plaintiff's  proofs  may  be  shown  under 
such  a  denial.  The  defenses  of  new 
matter  are  only  those  things  which 
have  begun  since  the  cause  of  action 
started  and  are  ordinarily  matters  in 
the  nature  of  confession  and  avoid- 
ance. Cushing  v.  Powell,  130  Mo.  App. 
576,  109  S.   W.  1054. 

92.  Maudlin  V.  Ball,  5  Mont.  96, 
101,  1  Pac.  409;  Stroock  Plush  Co.  V. 
Talcott,  129  App.  Div.  14,  113  N.  Y. 
Supp.   214. 
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the  codes  new  matter  is  substantially  the  same  as  a  common  law 
plea  in  confession  and  avoidance.93  It  may  be  either  matter  of  avoid- 
ance or  matter  by  way  of  estoppel.  Matter  in  avoidance  is  that 
which  admits  the  declaration  to  be  true,  that  shows  either  that  the 
defendant  was  never  liable  to  the  claim  made  against  him,  or  that 
he  has   been   discharged   from  his   original  liability  by  something 


93.  Cal. — Landis  v.  Morrissey,  69  Cal. 
83,  86,  10  Pac.  258;  Coles  v.  Soulsby,  21 
Cal.  47.  Ind  —  Kunkle  v.  Coleman,  92 
N.  E.  61.  la.— Staten  v.  Hammer,  121 
Iowa  499,  96  N.  W.  964;  Kinkead  v. 
Harvesting  Mach.  Co.,  106  Iowa  222, 
76  N.  W.  663.  Minn.— Olson  v.  Tvete, 
46  Minn.  225,  48  N.  W.  914;  Finley  v. 
Quirk,  9  Minn.  179,  S6  Am.  Dec.  93. 
Neb. — Lowe  v.  Prospect  Hill  Cem. 
Assn.,  58  Neb.  94,  78  N.  W.  488,  46  L. 
E.  A.  237;  A.  &  N.  E.  Co.  V.  Washburn, 
5  Neb.  117,  123.  N.  Y.  —  Brazill  r. 
Isham,  12  N.  Y.  9;  Petrakion  V.  Arbelly, 
23  Civ.  Proc.  183,  26  N.  Y.  Supp.  731; 
Stoddard  V.  Onondaga  Annual  Conf., 
12   Barb.   573. 

Blixt  v.  Eltoma  Eealty  Co.,  122  X. 
Y.  Supp.  861,  was  an  action  to  compel 
specific  performance  of  a  contract  to 
convey  real  property.  The  defendant 
contended  that  plaintiff  had  made 
time  the  essence  of  the  contract  by 
serving  a  notice  in  writing  demanding 
the  return  of  the  deposit  money  and 
had  then  elected  to  treat  the  contract 
as  at  an  end.  This  was  proved  and 
would  have  been  a  good  defense  had 
the  answer  been  amended  to  conform 
to  proof.  In  the  absence  of  such  action 
the  question  could  not  be  considered 
on  appeal  to  reverse  the  judgment  for 
plaintiff. 

"Anciently,  in  England,  the  general 
issue  was  seldom  pleaded,  except  when 
the  defendant  meant  wholly  to  deny 
the  allegations  of  the  declaration.  Mat- 
ters in  discharge  of  the  action  were 
specially  pleaded.  But  by  acts  of  par- 
liament, special  matter  was  allowed  to 
be  given  in  evidence,  under  the  gen- 
eral issue,  in  certain  cases,  affecting 
public  officers.  The  rule  was  gradually 
extended  to  other  eases.  It  was  the 
opinion  of  Sir  William  Blackstone  that 
this  relaxation  of  strictness  anciently 
observed  did  not  produce  the  confu- 
sion anticipated.  The  supposition  pre- 
vailed for  a  long  time,  but  subsequent 
experience  led  to  a  change  of  opinion. 
The  result  of  this  change  was  the  adop- 
tion  of  the   Eeg.   Gen.  Hilary  Term,  4 


Wm.  IV.,  'which  puts  an  end  to  the 
misapplication  and  abuse  of  the  gen- 
eral issue,  and  compels  a  defendant  in 
terms  to  deny  particular  parts  of  a 
declaration,  and  to  plead  specially 
every  matter  of  defence,  not  merely 
consisting  of  denial  of  the  allegations 
of  the  declaration:'  1  Ch.  PI.  473,  512. 
These  regulations  restored  the  ancient 
rule,  and  placed  the  science  of  plead- 
ing upon  its  true  principle.  The  fram- 
ers  of  the  New  York  Code,  from  which 
ours  is  mainly  taken,  would  seem  to 
have  intended  to  accomplish  the  same 
result.  It  has  been  there  held,  and 
seems  now  to  be  the  well-settled  rule, 
that  new  matter  must  be  set  forth  in 
the  answer.  Payment,  an  award,  or  a 
former  recovery,  must  be  pleaded:  Cal- 
kins v.  Parker,  21  Barb.  275;  Brazill  v. 
Isham,  12  N.  Y.  17.  Such  defenses  ad- 
mit the  contract  as  alleged,  but  avoid 
it  by  matter  ex  post  facto."  Pierey  V. 
Sabin,  10  Cal.  22,  70  Am.  Dec.  692. 

"If  the  answer,  either  directly  or  by 
necessary  implication,  admits  the  truth 
of  all  the  essential  allegations  of  the 
complaint  which  shew  a  cause  of  ac- 
tion, but  sets  forth  facts  from  which 
it  results  that,  notwithstanding  the 
truth  of  the  allegations  of  the  com- 
plaint, no  cause  of  action  existed  in 
the  plaintiff  at  the  time  the  action 
was  brought,  those  facts  are  new  mat- 
ter. But  if  those  facts  only  show  that 
some  essential  allegation  of  the  com- 
plaint is  not  true,  then  such  facts  are 
not  new  matter,  but  only  a  traverse. 
In  the  case  of  Gilbert  r.  Cram,  12  How. 
Pr.  E.  455,  the  complaint  averred  a 
sale  of  goods,  and  that  the  defendant 
'is  now  indebted  to  the  plaintiffs' 
therefor.  The  answer  averred  that  the 
sale  was  upon  a  credit  of  six  months, 
and  that  the  credit  had  not  expired. 
It  was  held  that  the  answer  did  not 
contain  new  matter,  the  facts  only 
amounting  to  a  denial  of  the  allega- 
tion in  the  complaint  that  the  defend- 
ant is  now  indebted  (See.  also,  tne 
cases  of  Stoddard  V.  Onandaga  Annual 
Conference,    12    Barb.    573;    Sawyer    v. 
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which  has  since  occurred.94  A  plea  in  estoppel  always  advances 
new  matter,  but  differs  from  a  plea  in  avoidance  in  that  it  neither 
admits  nor  denies  the  plaintiff's  allegations,  but  alleges  something, 
as  for  example,  a  record  or  a  deed  to  which  the  plaintiff,  is  a  party 
or  privy,  and  which  being  inconsistent  with  his  allegations  precludes 
him  from  availing  himself  of  them.95  .      .  , 

Illustrations.  -That  the  plaintiff  is  not  the  real  party  in  interest 
is  a  defense  in  the  nature  of  new  matter,96  and  must  be  shown  by  an 


Warner,  15  Id.  282;  Conger  v.  Johns- 
ton, 2  Denio,  96;  Brown  v.  Artcher,  1 
Hill,  266.)"  Goddard  v.  Fulton,  21 
Cal.  430,  436. 

"Whatever  admits  that  a  cause  of 
action,  as  stated  in  the  complaint,  once 
existed,  but  at  the  same  time  avoids 
it— that  is.  shows  that  it  has  _  ceased 
to  exist — is  new  matter.  It  is  that 
matter  which  the  defendant  must  affir- 
matively establish.  Such  are  release, 
and  accord  and  satisfaction.  Defenses 
of  this  character  must  be  distinctly 
set  up  in  the  answer,  or  evidence  to 
establish  them  will  be  inadmissible." 
Coles  v.  Soulsby,  21  Cal.  47. 

"New  matter  is  that  which,  under 
the  rules  of  evidence,  the  defendant 
must  affirmatively  establish.  If  the 
onus  of  proof  is  thrown  upon  the  de 
fendant,  the  matter  to  be  proved  b.v 
mm  is  new  matter.  A  defense  that 
concedes  that  the  plaintiff  once  had  a 
I  cause  of  action,  but  insists  that  it 
no  longer  exists,  involves  new  matter: 
1  Ch.'  PI.  472;  Gilbert  v.  Cram,  12 
How.  Pr.  445;  Eadde  v.  Birkgaher,  3 
Duer,  684;  Brazill  V.  Isham,  12  N.  Y. 
9."  Piercy  v.  Sabin,  10  Cal.  22,  70 
Am.  Dec.  692. 

If  facts  which  occur  subsequent  to 
the  date  of  the  original  transaction 
do  not  constitute  new  matter,  what 
facts  do  constitute  it?  And  if  any 
subsequent  matter  can  properly  be 
called  "new  matter,"  must  not  all 
subsequent  matters  be  equally  entitled 
to  the  same  designation?  The  lan- 
guage of  the  code  is  explicit  that  the 
"answer  shall  contain  a  statement  of 
any  new  matter  constituting  a  de- 
fense." The  code  makes  no  distinc- 
tion between  different  classes  of  new 
matter.  All  new  matter  of  defense 
must  be  stated  in  the  answer.  Piercy 
v.  Sabin,  10  Cal.  22,  70  Am.  Dec.  692 
And  see  Landis  v.  Morrissey,  69  Cal. 
83,  86,  10  Pac.  258. 

"Under   the   code,  the   plea   of    new 

Vol.  n 


I  matter  in  bar  does  not  coincide  exactly 
with    a    confession    and    avoidance    at 
common  law,  as  it  may  set  up  defenses 
which  the  logical  severity  of  the  com- 
mon-law   system     of     pleadings     would 
not  tolerate.     A  plea  of  confession  and 
avoidance  admits  that  the  cause  of  ac- 
tion alleged  in  the  petition  or  declara- 
tion once  existed,  but  avers  subsequent 
facts  which   discharged   or   satisfied   it. 
A  plea  of   new  matter  under  the   code 
admits   the   allegations   of   the   petition 
and  states  facts  not  alleged  in  the  peti- 
tion which  suffice  to  defeat  a  recovery, 
but    not    necessarily    by    way    of    dis- 
charging the  plaintiff's  cause  of  action. 
Pomeroy's    Bemedies     (3d    ed.),    §673. 
Under  the  code,  as  legal  and  equitable 
procedures    are   largely   blended,    equit- 
able defenses  may  be  set  up  to  defeat 
a   plaintiff's    case;   that   is   to   say,   de- 
mands which  at  common  law  could  not 
be  pleaded  in  defense  of  a  legal  action 
but  had  to  be  enforced  by  a  separate 
suit  in   equity."     Dwyer  v.  Bohan,   99 
Mo.  App.   120,   128,  73   S.  W.  384. 

94.  Will's    Gould    PI.,    98,    99. 

95.  Conn. — Hewitt's  Appeal,  53 
Conn.  24,  1  Atl.  815.  111.— City  of  East 
St.  Louis  v.  Flanigan,  34  111.  App.  596. 
Mich. — Whittemore  v.  Stephens,  48 
Mich.  573,  12  N.  W.  858.  Mo.— Evans 
17.  Kunze,  128  Mo.  670,  31  S.  W.  123. 
Eng.— Parks  v.  Smith,  15  Q.  B.  297,  69 
E.  C.  L.  296. 

See  further  the  title  "Estoppel." 

Under  a  provision  of  the  New  York 
Code  an  answer  which  does  not  con- 
tain a  counterclaim  docs  not  call  for  a 
unless  it  contains  new  matter 
amounting  to  a  defense  by  way  of 
avoidance,  in  which  case  the  court  may, 
if  it  sees  fit,  grant  the  defendant's  mo- 
tion by  ordering  a  reply.  Devlin  v. 
B  ins'.  22  How.  Pr.  (N.  Y.)  290,  con- 
slruing    N.    Y.   Code    Civ.   Proc,    §516. 

This  subject  is  more  properly  dealt 
with  under  the  title  "Kcpiy." 

96.     Bowser  v.  Mattler,  137  Ind.  649, 
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allegation  setting  out  the  facts.97  So  also  a  want  of  legal  capacity  to 
sue.'Ji  A  misnomer  is  always  a  defense."  If  there  is  a  defect  of 
parties,1  or  a  misjoinder  of  plaintiffs,2  not  apparent  on  the  face  of 
the  complaint,  this  should  be  set  up  by  answer;  as  should  also  the 
defense  that  when  suit  was  commenced  the  cause  of  action  had  not 
accrued.3  Facts  in  mitigation  are  new  matter.4  So  is  release  of 
the  cause  of  action,5  accord  and  satisfaction,6  payment,7  tender,8  a 
discharge  in  bankruptcy,9  an  award  or  a  former  recovery,10  license,11 
false  representations  with  intent  to  injure  defendant,1-  innocent  pur- 
chaser,13 former  accounting'  in  an  action  to  compel  an  accounting,14 
coverture,15  another  action  pending,16  conversion,17  adverse  posses- 


35  X.  E.  701,  36  N.  E.  714;  Fourth  Nat. 
Bank  v.  Mahcra,  56  N.  Y.  Supp.  566; 
White  v.  Drake,  3  Abb.  N.  C.  (N.  Y.) 
133. 

97.  Swift  V.  Ellsworth,  10  Ind.  205, 
71  Am.  Dec.  316;  Wenk  v.  Citv,  82 
App.  Div.  5S4,  81  N.  Y.  Supp."  583; 
Hammond  v.  Earle,  58  How.  Pr.  (N. 
Y.)  426. 

98.  Bishop  v.  Hughes,  52  Misc.  538, 
102  N.  Y.  Supp.  595. 

99.  White  v.  Miller,  7  Hun  (N.  Y.) 
427;  Barker  v.  White,  3  Keves  (N.  Y.) 
497. 

1.  Cal.  — Whitney  V.  Stark,  8  Cal. 
514,  6S  Am.  Dec.  360.     Mo.  —  Markwell 

irkwell,  157  Mo.  326,  57  S.  W. 
1078.  Neb.  —  Maurer  v.  Miday,  25 
Neb.  575,  41  N.  W.  395.  N.  Y.  —  Mit- 
chell v.  Thome,  134  N.  Y.  536,  32  N 
E.  10,  30  Am.  St.  Rep.  699.  S.  C. — 
Lee  v.  Unkefer,  77  S.  C.  460,  58  S.  E. 
343. 

2.  Cal. — Moody  r.  Newmark,  50 
Pac.  758.  Mo. — McAdow  v.  Sturte- 
vant,  41  Mo.  App.  220.  N.  Y.— Ensign 
V.  Ensign,   14  N.  Y.   St.   181. 

3.  Smith    r.   Holmes,   19    N.    Y.    271. 

4.  Wiilover  v.  Hill,  72  N.  Y.  36; 
Billines  v.  Albright,  66  App.  Div.  239. 
73  N.  Y.  Supp.  22,  31;  Scofield  v.  De- 
morest,  55  Hun  254,  7  N.  Y.  Supp.  832; 
Catlin  v.  Adirondack  Co.,  11  Abb.  N. 
C.   (N.  Y.)    377,  12  Wkly.  Dig.  4. 

5.  Kirchner  v.  New  Home  Sew. 
Mach.  Co.,  135  N.  Y.  182,  31  N.  E. 
1104;  Horton  v.  Horton,  83  Hun  213, 
31  N.  Y.  Supp.   588. 

6.  Great  Western  Gold  Co.  v.  Cham- 
bers, 153  Cal.  307,  95  Pac.  151;  Hab- 
rich  v.  Donohue,  51  App.  Div.  375,  64 
N.   Y.   Supp.    604. 


7.  Chicago,  B.  &  Q.  B.  Co.  v.  Pro- 
volt,  42  Colo.  103,  93  Pac.  1126,  16  L. 
R.  A.  (N.  S.)  587;  Lent  V.  New  York 
&  M.  R.  Co.,  130  N.  Y.  504,  29  N.  E. 
988;  McKyring  v.  Bull,  16  N.  Y.  297, 
69  Am.  Dee.  696;  Field  v.  Mayor,  6  N. 
Y.  179,  57  Am.  Dec.  435;  Hitehb 
Kayser,  65  App.  Div.  302,  72  X.  Y. 
Supp.  749;  Rishel  r.  Weil,  31  Misc.  70, 
63  X.  Y.  Supp.  178;  Weinberg  v.  Prank, 
25  Misc.  788,  56  X.  Y.  Supp.  920. 

8.  Sidenberg  r.  Ely,  90  X.  Y.  257. 
43   Am.   Rep.    163. 

9.  Cornell   v.   Dakin,   38    N.   Y.    253. 

10.  Brazill  v.  Isham,  12  N.  Y.  9; 
Lance  v.  Shaughnessy,  86  Hun  411,  33 
N.  Y.  Supp.  515   (former  judgment). 

11.  Snowden  v.  Wilas,  19  Lnd.  10, 
81  Am.  Dec.  370;  Clifford  v.  Dam,  81 
N.  Y.  52  (a  license  to  erect  the  ob- 
struction complained  of  as  the  injurv) ; 
Haight  P.  Badgeley,  15  Barb.  (N.  Y.) 
499. 

12.  Briggs    V.    Vick,    65    N.    Y.    569, 

39    Anno.    Las.    548. 

13.  Mo. — Holdsworth  r.  Shannon,  113 
Mo.  508,  21  S.  W.  85,  35  Am.  St.  Rep. 
719.  N.  Y.— Weaver  v.  Barden,  49  N. 
Y.  286.  Va.— Rorer  L-on  Co.  v.  Trout, 
S3  Ya.  397,  2  S.  E.  713,  5  Am.  St.  Rep. 
285. 

14.  Rishel  v.  Weil,  31  Misc.  70,  63 
N.  Y.  Supp.  178;  Derbv  v.  Yale,  13 
Hun    (N.  Y.)    273. 

15.  Stevens  v.  Bostwick,  2  Hun 
(N.   Y.)    423. 

16.  Hollister  v.  Stewart,  111  N.  Y 
644,  19  X.  E.  782;  Briggs  v.  Gardner, 
21  Civ.  Proc.  42,  15  N.  Y.  Supp.  335, 
39   N.   Y.   St.   681. 

17.  Wood  v.  Belden,   54  N.  Y.  658 
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sion,18  prescription,19  the  statute  of  limitations,20  estoppel,21  and  the 
statute  of  frauds  unless  the  complaint  discloses  on  its  face  the  exist- 
ence of  this  defense.22 

Matters  which  will  establish  the  invalidity  of  a  contract  if  they 
do  not  appear  on  its  face  must  be  pleaded,23  as  must  also  want  of 
consideration,24  failure  of  consideration,25  ultra  vires,26  breach  of 
warranty,27  a  special  contract  limiting  liability,28  that  the  work  for 
which  a  recovery  is  sought  was  not  performed  according  to  the 
terms  of  the  contract;29  that  a  broker  suing  for  commissions  is  at- 


18.  American  Co.  v.  Bradford,  27 
Cal.  360. 

19.  Mathews  v.  Ferrea,  45  Cal.  51; 
Gueli  V.  Lennihan,  8   N.  Y.  Supp.  453. 

20.  Nehasane  Park  Assn.  v.  Lloyd, 
167  N.  Y.  431,  60  N.  E.  741;  Westcott  v. 
Fargo,  61  N.  Y.  542;  Minzesheimer  v. 
Bruns,  1  App.  Div.  324,  37  N.  Y.  Supp. 
261;  Kobeson  v.  Central  E.  Co.,  76  Hun 
444,  28  N.  Y.  Supp.  104;  Dezengremel 
v.  Dezengremel,  24  Hun  (N.  Y.)  457; 
Grout  v.  Cooper,  9  Hun  (N.  Y.)  326. 

21.  Cutter  v.  Gudebrod  Bros.  Co., 
55  N.  Y.  Supp.  298  (estoppel  by  judg- 
ment); Cooper  v.  Flesner  (Okla.),  103 
Pac.  1016;  Deming  Inv.  Co.  v.  Shaw- 
nee F.  In?  Co.,  16  Okla.  1,  83  Pac.  918, 
4  L.  R.  A.    (N.  S.)   607. 

22.  Sanger  V.  French,  157  N.  Y. 
213,  51  N.  E.  979;  Crane  V.  Powell, 
139  N.  Y.  379,  34  N.  E.  911;  Franklin 
Coal  Co.  v.  Hicks,  46  App.  Div.  441, 
61  N.  Y.  Supp.  875;  Irlbacker  v.  Roth, 
25  App.  Div.  290,  49  N.  Y.  Supp.  538; 
Lupean  v.  Brainard,  20  App.  Div.  212, 
46  N.  Y.  Supp.  1044;  Simis  V.  Wissel, 
10  App.  Div.  323,  41  N.  Y.  Supp.  1024; 
Bannatyne  v.  Florence  M.  Co.,  77  Hun 
289,  28  N.  Y.  Supp.  334;  Pohl  V.  Pon- 
tier,    21    N.    Y.    Supp.    634. 

23.  Milbank  v.  Jones,  127  N.  Y. 
370,  28  N.  E.  31,  24  Am.  St.  Rep.  454; 
Goodwin  V.  Massachusetts  M.  L.  Ins. 
Co.,  73  N.  Y.  480;  Davidson  v.  Mexi- 
can Nat.  R.  Co.,  11  App.  Div.  28,  42 
N.  Y.  Supp.  1015;  Heffron  v.  Pollard. 
73  Tex.  96,  11  S.  W.  165,  15  Am.  St. 
Rep.    764. 

Usury. — Laux  v.  Gildersleeve,  23 
App.  Div.  352,  48  N.  Y.  Supp.  301; 
Matthiessen  v.  Kohlsat,  15  N.  Y.  Supp. 
836,  40  N.  V.  St.  227. 

Champerty. — Moore  v.  Ringo,  83  Mo. 
468;  Major  v.  Ins.  Co.,  112  Mo.  235,  86 
S.  W.   883. 

24.  Sharpless  v^  Giffen,  47  Neb.  146, 
66   N.  W.   285. 

Vol.  II 


"The  consideration  of  a  contract  is 
but  the  inducement  for  the  obligation. 
It  stands  upon  a  different  footing  from 
a  failure  of  consideration,  which  must 
always  occur  subsequent  to  the  mak- 
ing of  the  contract,  and  which,  if 
pleaded  as  a  defense,  may  well  be  re- 
garded as  new  matter  in  avoidance  of 
the  original  cause  of  action,  and  call- 
ing for  a  reply.  'If  a  cause  of  action 
has  once  accrued,  or  existed,  and  has 
been  satisfied  or  defeated  by  reason 
of  something  which  has  occurred  sub- 
sequently, that  is  new  matter,  which 
must  be  pleaded  in  order  to  render  it 
competent  as  evidence. '  Evans  v. 
Williams,  60  Barb.  346.  In  actions 
upon  contracts  which  do  not  import  a 
consideration,  where  the  consideration 
must  therefore  appear  in  the  com- 
plaint, a  denial  in  the  answer  of  such 
averment  forms  a  complete  issue,  and 
hence  needs  no  reply.  Where  the  con- 
sideration is  implied,  as  in  this  case, 
the  implication  stands  in  the  place  of 
the  alleged  consideration  in  the  other 
class,  and  an  answer  averring  want  of 
consideration  is,  in  effect,  but  a  denial 
o'f  this  implication;  hence  no  reason 
is  perceived,  upon  principle,  why,  un- 
der such  denial,  as  complete  an  issue 
is  not  formed  in  the  one  case  as  in  the 
other."  Alden  v.  Carpenter,  7  Colo. 
87,   1   Pac.  904. 

25.  Murray  V.  Onkanogan  Live 
Stock,  etc.  Co.,  12  Wash.  259,  40  Pac. 
942;  Eli  Dubois  v.  Hermance,  56  N.  Y. 
673. 

26.  Keating  v.  American  Brew.  Co., 
62  App.  Div.  501,  71  N.  Y.  Supp.  95. 

27.  Bradley  v.  Palen,  78  Iowa  126, 
42  N.  W.  623;  Woodruff  v.  Imperial 
Fire  Ins.   Co.,   83   N.   Y.   133,   139. 

28.  Baldwin  v.  U.  S.  Tel.  Co.,  1 
Lans.    (N.    Y.)    125. 

29.  Kendall  v.  Vallejo,  1  Cal.  371, 
372. 
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tempting  to  collect  from  the  other  party  also  ;30  that  a  contract, 
though  valid  on  its  face,  is  void  as  against  public  policy;31  that  the 
plaintiff  corporation  was  not  incorporated  at  the  time  of  the  execu- 
tion of  the  contract  sued  upon,32  and  duress.33 

So  also  the  following  defenses  if  relied  upon  must  be  pleaded: 
misstatements  in  the  application  for  the  policy  of  insurance  sued 
upon,34  misconduct  or  condonation  of  the  wife  who  sues  for  separa- 
tion,35 forfeiture  of  a  prior  claim  in  an  action  against  a  subsequent 
claimant,38  the  want  of  jurisdiction  to  render  the  foreign  judgment 
sought  to  be  enforced,37  the  want  of  an  appropriation  to  pay  a  claim 
against  the  city,38  and  that  there  is  an  adequate  remedy  at  law.39 

One  who  intends  to  rely  upon  an  act  of  God  as  excusing  a  breach 
of  covenant  must  plead  it.40 

C.  Matters  Arising  Subsequent  to  the  Commencement  of  the 
Action.  —  The  codes  generally  provide  for  supplemental  matter.41 
The  common  law  requirement  that  facts  arising  after  the  commence- 
ment of  a  suit,  but  before  issue,  go  to  the  further  maintenance  of  it, 
while  facts  arising  after  issue  are  set  up,  by  a  plea  puis  darrein  con- 
tinuance,*2 has  no  application  to  code  pleading.  It  is,  however,  of 
importance  for  the  pleader  to  observe  whether  or  not  the  matter  aris- 
ing after  the  commencement  of  the  action  is  a  complete  or  only  a 
partial   defense.43     If   only    a    partial   defense,    it    must    be    so    set 

Either  party  may  be  allowed,  on  notice, 
and  on  such  terms  as  to  costs  as  the 
court  may  prescribe,  to  file  a  supple- 
mental petition,  answer  or  reply,  alleg- 
ing facts  material  to  the  case,  occur- 
ring after  the  former  petition,  answer, 
or  reply.  See  N.  Y.  Code  Civ.  Proc, 
§544. 

See  the  title  "Supplemental  Plead- 
ing." 

42.  McDougald's  Admr.  v.  Ruther- 
ford, 30  Ala.  253.  And  see  U.  S.— 
Thompson  v.  United  States,  103  U.  S. 
480,  26  L.  ed.  521.  Ala.— Lindsay  v. 
Barnett,  130  Ala.  417,  30  So.  395.  111. 
Mount  v.  Scholes,  120  111.  394,  11  N. 
E.   401. 

See  the  title  "Puis  Darrein  Contin- 
uance, Pleas  of." 

The  supplemental  answer  provided 
for  by  the  code  is  a  substitute  for  the 
plea  puis  darrein  continuance.  Holyoke 
v.  Adams,  59  N.  Y.  233. 

43.  See  Gabay  v.  Doane,  77  App. 
Div.  413,  79  N.  Y.  Supp.  312. 

Suit  for  $300  for  brick.  Answer 
that  defendant  has  paid,  "satisfied 
and  discharged  in  full  the  claim  of  the 
plaintiff  herein  as  set  forth  in  the 
complaint  and  all  claims  of  the  plain- 
tiff herein  against  this  defendant  and 
jileads  payment  as  in  accord  and  satis- 
faction   between    the    parties    hereto." 


30.  Bonwell  V.  Auld,  9  Misc.  65,  29 
N.   Y.   Supp.   15. 

31.  Drake  V.  Siebold,  81  Hun  178, 
30  N.   Y.  Supp.   697. 

32.  Schmidt  V.  Xelke  A.  L.  Co.,  17 
Misc.  124,  39  N.  Y.  Supp.  353. 

33.  Sternback  v.  Friedman,  23  Misc. 
173,   50   N.   Y.   Supp.   1025. 

34.  Studwell  V.  Charter  Oak  Life 
Ins.  Co.,  17  Hun  (N.  Y.)   602. 

35.  Pavne  v.  Hodge,  7  Hun  (N.  Y.) 
612. 

36.  Morenhaut  r.  Wilson,  52  Cal. 
263;  Bishop  p.  Baisley,  27  Ore.  119, 
41  Pac.  936. 

37.  Rice  V.  Coutant,  38  App.  Div. 
543,  56  N.  Y.  Supp.  351. 

38.  McNultv  v.  New  York,  168  N. 
Y.  117,  61  N.  E.  111. 

39.  Gushee  v.  New  York  City,  42 
App.  Div.  37,  58  N.  Y.  Supp.  967;  Con- 
verse v.  Sickles,  16  App.  Div.  49,  44 
N.  Y.  Supp.  1081;  Thomas  v.  Grand 
View  B.  R.  Co.,  76  Hun  601,  28  N.  Y. 
Supp.  201;  O'Brien  v.  McCarthy,  24 
N.   Y.   Supp.   1108. 

40.  N.  H.  &  N.  Co.  V.  Quintard,  37 
How.  Pr.  (N.  Y.)  29;  N.  H.  &  N.  Co. 
v.  Quintard,  6  Abb.  Pr.  N.  S.  (N.  Y.) 
128;  Pengra  v.  Wheeler,  24  Ore.  532, 
34   Pac.   354,   21   L.   R.   A.  726. 

41.  The  Ohio  provision  is  as  fol- 
lows:   Sec.    11368     (Gen.    Code     1910). 
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up.  It  is  bad  if  it  answers  a  part  when  purporting  to  answer  all.44 
D.  Partial  Defenses.  —  Of  course,  under  a  system  avowedly  do- 
ing away  with  forms  and  fictions,  the  common  law  requirement  that 
every  plea  to  the  action  must  go  to  the  whole  of  it,  has  no  place. 
The  requirement  that  the  defendant  plead  "as  many  defenses  as  he 
may  have"  applies  to  partial  as  well  as  complete  defenses,45  so  far 
as  they  consist  of  new  matter  in  avoidance  of  plaintiff's  claim.  The 
partial  defense,  however,  is  to  be  stated  as  such,  and,  if  pleading  in 
bar  of  the  entire  action,  is  held  bad.46  This  partial  defense  is  as  much 


Objection  to  evidence  that  this  pay- 
ment was  after  suit  was  brought,  over- 
ruled, and  answer  held  to  refer  to  the 
time  of  filing.  Acceptance  of  the  full 
amount  of  the  principal  held  to  bar 
recovery  of  any  interest  where  not  ex- 
pressly agreed  for  between  the  par- 
ties. Bonner  Brick  Co.  v.  M.  M.  Cauda 
Co.,  18  Misc.  681,  3  N.  Y.  Ann.  Cas. 
318,  42  N.  Y.  Supp.  14,  citing  New 
York  cases  and  Pacific  E.  Co.  v.  United 
States,  158  U.  S.  118,  15  Sup.  Ct.  766, 
39  L.  ed.  918;  In  re  Hodgeman's  Es- 
tate, 140  N.  Y.  421,  35  N.  E.  660. 

44.  Harding  V.  Horton,  79  HI.  App. 
123. 

An  answer  setting  up  a  tender  al- 
leged to  have  been  made  after  the  fil- 
ing of  the  complaint  not  expressly 
showing  the  action  had  been  com- 
menced, though  asking  judgment  for 
costs  only  from  the  time  of  making  it, 
pleaded  in  bar  of  the  action,  is  bad 
on  demurrer.  Ireland  v.  Montgomery, 
34  Ind.   174. 

Payment  made  after  action  begun 
may  be  pleaded  in  bar  of  its  further 
maintenance.  Herod  v.  Snyder,  61 
Ind.  453. 

An  agreement  after  suit  is  brought 
to  extend  time  of  payment  on  the  in- 
debtedness is  not  a  good  bar.  Foster 
v.  Daily,  3  Ind.  App.  530,  30  N.  E.  4. 
Any  defense  existing  at  the  time  of 
answering  may  be  inserted.  Action 
for  assault  and  battery.  Plea  of  ac- 
cord and  satisfaction  after  the  action 
■was  commenced.  Motion  to  strike  it 
as  frivolous.  Overruled.  The  code 
permits  filing  any  defense  which  would 
operate  to  prevent  recovery.  Willis  v. 
Chipp,  9  How.  Pr.  (N.  Y.)  568. 

Defendant  by  supplemental  answer 
may  plead  discharge  from  bankruptcy 
since  the  beginning  of  the  action. 
Hellman  V.  Licher,  9  Abb.  Pr.  N.  S. 
(N.  Y.)  288. 
45.     Cooper  v.«Metzger,  74  Ind.  544; 
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Coyle  v.  Ward,  167  N.  Y.  240,  60  N.  E. 
596. 

Gabay  v.  Doane,  77  App.  Div.  413, 
79  N.  Y.  Supp.  312,  was  a  suit  for  dam- 
ages in  the  exchange  of  spurious  secur- 
ities for  real  estate  in  New  York  City. 
Answer  alleged  certain  occurrences 
after  the  beginning  of  the  action  val- 
idating the  paper  and  making  it  en- 
forceable. Pleaded  in  bar.  Demurred 
to  as  not  a  complete  defense.  De- 
murrer sustained.  Defendants  answer 
the  same  matter  in  reduction  of  dam- 
ages. New  demurrer  sustained  at  spe- 
cial term.  Eeversed,  §  507  of  the  code 
provides  for  setting  forth  all  defenses 
and  §  508  for  a  partial  one  so  de- 
scribed. Matter  in  the  amended  answer 
held  good  as  a  partial  defense. 

46.  Metropolitan  Tr.  Co.  v.  Toledo, 
etc.  B.  Co.,  107  Fed.  628.  An  answer 
setting  out  as  defense  a  contract  lim- 
iting company's  liability  to  an  agreed 
value  of  the  shipment  as  a  bar  to  the 
action  is  subject -to  demurrer.  Defend- 
ants should  confess  liability  and  plead 
the  contract  in  mitigation  of  damages 
in  excess  of  the  stipulated  sum.  Com- 
plaint, however,  in  this  case  was  found 
to  be  bad  because  not  alleging  any 
compliance  with  or  waiver  of  a  stipu- 
lation that  all  claim  of  loss  should  be 
made  within  thirty  days  of  the  arrival 
of  the  shipment.  The  Indiana  cases 
relied  upon  to  the  proposition  that  an 
answer  going  only  to  part  of  a  cause 
of  action  is  bad  if  pleaded  in  bar,  run- 
ning from  Posey  v.  Bullitt,  1  Blackf. 
(Ind  )  99,  in  1820,  to  D.  M.  Osborne 
&  Co.  V.  Hanlin,  158  Ind.  325,  63  N.  E. 
572,  in  1902,  are  cited. 

Plea  should  not  be  stricken  out  if 
it  sets  out  matter  proof  of  which  would 
tend  to  reduce  defendant's  liability. 
Medlock  v.  Wood,  4  Ga.  App.  368,  61 
S.  E.  516. 

Answer     is     demurrable    which    does 
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required  to  be  di&tinctly  and  concisely  pleaded  as  is  a  complete  one.47 

E.  New  Matter  in  Reduction  of  Plaintiff's  Recovery.  —  It  is 
also  held  that  equitable  matters,  really  new.  and  not  fairly  included 
under  denial,  going  to  reduce  the  plaintiff's  recovery,  should  be 
permitted,  but  should  be  stated  distinctly,  so  as  to  indicate  the  pur- 
pose for  which  they  are  pleaded.45 

The  necessity  at  common  law  of  permitting  these  matters  to  a 
great  extent  to  be  proved  under  the  general  issue  has  led  to  a  con- 
siderable degree  of  liberality  in  admitting  them  under  denials  in  the 
code  states,  but  special  matter  in  mitigation  in  cases  of  slander,49 
additional  payments,50  have  been  upheld  as  separate  partial  de- 
fenses. 

F.  Manner  of  Setting  Up  New  Matter.  —  1.  Must  Be  True.  — 
"While  there  are  no  special  forms,  and  under  the  codes  pleas  are  to  be 
judged  by  their  contents  and  not  by  any  special  form,  the  require- 


not  meet  entire  cause  of  action  pre- 
sented in  the  complaint.  Jonas  V. 
Hirshburg,  40  Ind.  App.  88,  79  N.  E. 
1058. 

Action  for  services  in  effecting  a 
sale  of  real  estate.  Defendant 
answered  in  the  county  court  by  a 
general  denial,  and  on  appeal  in  the 
district  court  tendered  a  new  answer 
alleging  a  set-off  by  reason  of  a  spe- 
cial agreement  whereby  plaintiffs  were 
to  take  certain  lands  from  the  defend- 
ant at  a  certain  valuation  in  compen- 
sation. Held  that  no  new  matter  of 
this  kind  could  be  introduced  on  ap- 
peal. Held  also  that  this  was  a  par- 
tial defense,  or  a  complete  one,  and, 
in  anv  event,  must  be  pleaded.  Bishop 
v.  Stevens,  31  Xeb.  786,  48  N.  W.  827, 
citinrj:  Cal.  —  Piercy  v.  Sabin,  10 
Cal.  22;  Walton  v.  Mintern,  1  Cal.  362. 
Neb.  —  Jones  v.  Seward  Co.,  10  Neb. 
154,  4  N.  W.  946  (judgment  for  plain- 
tiff affirmed);  Allen  v.  Saunders  Co., 
6  Xeb.  346;  A.  &  N.  E.  Co.  v.  Wash- 
burn, 5  Neb.  117.  N.  Y.  —  Mc- 
Kvring  v.  Bull,  16  N.  Y.  297;  Pier  v. 
Finch,    29   Barb.    170. 

Matter  not  expressly  pleaded  as  a 
partial  defense  is  to  be  treated  and 
tested  as  a  complete  one.  Xew  York 
Cent.  Iron  Wks.  v.  Brennan,  116  N. 
Y.  Supp.  457. 

47.  Lowe  v.  Prospect  Cemetery,  68 
Neb.  94,  78  N.  W.  488,  was  an  action 
to  enjoin  continued  use  of  a  cemetery 
within  city  limits;  held  that  an  ob- 
jection that  the  absolute  enjoining 
of    interments    was    improper,   when   it 


might  be  done  in  such  a  way  as  to 
obviate  all  of  plaintiff's  complaints, 
is  met  by  the  proposition  that  no  such 
partial  defense  is  pleaded. 

Plea  in  recoupment  for  unsound  fish 
alleged  to  have  been  sold  under  a 
warranty  to  keep  for  a  year,  under 
which  defendants  seek  to  recover 
damages,  not  stricken  out  though 
answer  contained  another  plea  of  a 
portion  of  the  same  fact  as  an  affir- 
mative defense.  Troy  Gro.  Co.  v. 
Potter,    139   Ala.    359,    36    So.    12. 

48.  In  action  for  painting,  defense 
poor  workmanship,  and  counterclaim 
for  overpayment   of   real   value   of  the 

vork  and  for  money  paid  to  others  to 
finish  it  and  for  damages  because  not 
finished  in  specified  time,  error  to  strike 
out  that  part  of  the  answer  setting 
up  defective  work,  it  being  equitable 
matter  necessary  to  an  adjustment  of 
the  rights  of  the  parties,  and  not  in- 
tended to  be  set  up  as  a  plea  in  bar 
because  of  the  non-performance  of  the 
contract.  Koempel  v.  Shaw,  13  Minn. 
488,  citing  Paine  V.  Sherwood,  19  Minn. 
315;  Whalon  v.  Aldrich,  8  Minn.  346; 
Mason  v.  Heyward,  3  Minn.  182;  all 
to  the  effect  that  one  alleging  counter- 
claim for  damages  because  of  breaches 
of  a  contract  can  not  plead  in  bar 
for  non-performance. 

49.  Kneedler  v.  Sternbergh,  10  How. 
Pr.  (N.  Y.)  67;  Heaton  v.  Wright,  10 
How.  Pr.  (X.  Y.)  79;  Houghton  V. 
Townsend,  8  How.  Pr.   (X.  Y.)   441. 

50.  Graham  v.  Stone,  6  How.  Pr.  (N. 
Y.)  15;  Hynds  v.  Griswold,  4  How.  Pr. 
(N.  Y.)   69. 
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ment  that  they  shall  speak  the  truth  as  of  the  time  when  they  were 
filed,51  compels  the  pleader  to  classify  his  allegations.  The  same 
pleading  cannot  be  both  answer  and  counterclaim.52  His  denial  can 
operate  merely  as  a  denial.  There  are  no  "special  matters  to  be 
proved  on  notice  under  the  general  issue."  All  that  goes,  not  to 
show  that  plaintiff  never  had  any  case,  but  that  he  has  none  now, 
must  be  set  up  as  new  matter.53 

2.  The  Allegations  Must  Be  Unequivocal.  —  The  statement  of  new 
matter  must  be  clear,  precise  and  unequivocal.54 

3.  Evidence  Not  To  Be  Pleaded  as  New  Matter.  —  In  answers,  as 
in  every  other  pleading,  the  ultimate  facts  constituting  the  defense 
are  the  things  to  be  asserted,  and  not  the  evidence  by  which  such 
facts  are  to  be  established.  "The  facts  which  are  to  be  alleged  under 
the  code  are  issuable  facts,  or,  in  other  words,  facts  essential  to  the 
cause  of  action  or  defense,  and  not  simply  those  which  go  to  establish 
such  essential  facts."    Probative  facts  have  no  place  in  a  pleading.55 


51.  A  plea  must  speak  truth  as  of 
the  time  it  was  filed.  Foreman  Shoe 
Co.  v.  F.  M.  Lewis  &  Co.,  191  111.  155, 
60  N.  E.  971,  92  111.  App.  554. 

62.  Cal. — Harrison  V.  McCormick, 
69  Cal.  616,  11  Pac.  456.  Ind.— Eucker 
v.  Steelman,  73  Ind.  396  (a  pleading 
cannot  be  both  answer  and  counter- 
claim); Blakeley  #.  Bcruff,  71  Ind.  93. 
Mont. — Meyendorf  v.  Frohner,  3  Mont. 
282. 

No  other  defense  should  go  in  coun- 
terclaim, and  it  may  be  stricken  out  if 
there.  Neff  v.  Pennoyer,  3  Sawy.  495, 
17  Fed.   Cas.  No.  10,085. 

Answer  in  ejectment  not  showing 
what  portion  is  defense  and  what  cross- 
complaint  is  demurrable  for  ambiguity. 
O'Connor  v.  Frasher,  53  Cal.  435. 

A  reconventional  demand  (counter- 
claim) althovgh  filed  at  the  same  time 
with  the  answer,  is  not  a  part  of  it, 
though  on  the  same  paper.  Powell  v. 
Graves,   14   La.   Ann.   860. 

Suit  brought  by  the  assignees  of  cer- 
tain receivers  to  recover  on  contract  in- 
debtedness entered  into  by  defendants 
with  a  certain  paper  manufacturing 
company  prior  to  the  receivership  and 
carried  on  for  a  time  by  the  receivers 
until  the  assignment  to  plaintiff.  On 
plaintiff's  bringing  suit  for  the  pur- 
chase money  of  the  paper,  defendants 
counterclaimed  and  had  the  receivers 
made  parties,  setting  up  that  the  receiv- 
ers had  wrongfully  terminated  the  con- 
tracts and  had  thereby  caused  the  de- 
fendants damage  greatly  in  excess  of 
the      account      assigned      to     plaintiff. 
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Counterclaim  stricken  out,  but  defend- 
ants allowed  to  set  up  the  same  as  a 
defense  against  the  assignees.  Order 
affirmed.  Bank  v.  Parsons,  18  Ont.  L. 
B.  665,  11  Ont.  W.  B.  615,  845,  968,  13 
Ont.  W.  E.  314. 

53.  People's  Bank  v.  Stewart,  136 
Mo.  App.  24,  117  S.   W.  99. 

54.  N.  Y.  Code  Civ.  Proc.  §  500; 
Ludlow  v.  Woodward,  117  App.  Div. 
525,  102  N.  Y.  Supp.  647.  And  see 
Pace  v.  Louisville  &  N.  B.  Co.  (Ala.), 
52  So.  52. 

See  infra,  XVI. 

The  general  rule  is  that  a  defense 
should  be  so  pleaded  that  being  ad- 
mitted as  pleaded,  judgment  must  go 
for  defendant.  Greiss  v.  State  Inv., 
etc.  Co.,  98  Cal.  241,  33  Pac.  195. 

The  facts  should  be  set  up  "in  ordi- 
nary and  concise  language  so  that  a 
person  of  common  understanding  may 
know  what  is  intended."  Pattison  V. 
Taylor,   8  Barb.    (N.  Y.)    250. 

Information  and  Belief. — Affirmative 
matter  may  be  alleged  upon  informa- 
tion and  belief  as  in  a  complaint.  Bis- 
don  v.  Davenport,  4  S.  D.  555,  57  N.  W. 
482. 

55.  Baylies'  Code  PI.,  p.  23. 

And  see  the  following  cases:  U.  S. — 
Florence  Oil  &  Eef.  Co.  V.  Farrar,  109 
Fed.  254,  48  C.  C.  A.  345;  United  States 
v.  Ordway,  30  Fed.  30.  Cal.— Bruck  v. 
Tucker,  42  Cal.  346,  351.  Colo.— Bio 
Orande  So.  B.  Co.  v.  Colorado  F.  &  I., 
41  Colo.  3,  91  Pac.  1114.  Conn.— Usher 
v.   Waddingham,  62  Conn.  412,  428,  26 
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The  precision  required  is  that  with  which  the  plaintiff's  facts  must  be 
stated.56 

4.  Must  Present  Issuable  Matter.  —  The  new  matter  to  constitute 
a  defense  must  raise  a  distinct  issue,  or  present  matter  to  which  a 
reply  will  produce  such  an  issue,  as  to  the  ground  of  action  alleged 
in  the  complaint.57     It  has  been  held-  competent,  however,  for  one 


Atl.  538.  la. — Robinson  v.  Berkey,  100 
Iowa  136,  69  N.  W.  434,  62  Am.  .St. 
Rep.  549;  Loeb  v.  Pierpoint,  58  Iowa 
469,  12  N.  W.  544,  43  Am.  Rep.  122. 
Ky. — Morehead  's  Trustee  V.  Anderson, 
125  Ky.  77,  100  S.  W.  340.  Mo.— Sar- 
gent V.  St.  Louis  &  S.  P.  R.  Co.,  114  Mo. 
348,  21  S.  W.  823,  19  L.  R.  A.  460. 
N.  Y. — Pattison  v.  Taylor,  8  Barb.  250. 
Ore. — Hemenway  V.  Francis,  20  Ore. 
455,  26  Pac.  301. 

Tn  Drake  v.  Cockroft,  10  How.  Pr. 
(N.  Y.)  377,  378,  the  defendant 
answered  that  he  "  'denies  that  the  said 
plaintiff  is  entitled  to  the  sum  of  money 
demanded  in  this  action,  or  any  part 
thereof.'  ...  If  the  facts  stated 
by  the  plaintiff  are  true,  the  plaintiff 
is  entitled  to  the  sum  of  money  de- 
manded; and  this  so-called  first  defense 
is  a  mere  legal  falsehood,  unless  other 
facts  exist  which  are  not  alleged.  I 
need  not  state  the  elementary  rule  of 
pleading,  that  a  plea  or  answer  which 
does  not  deny  the  facts  alleged  by  the 
plaintiff,  must  state  facts  which,  if 
proved,  destroy  the  legal  inference  that 
the  plaintiff  is  entitled  to  recover.  If 
the  allegations  of  the  plaintiff  are  suffi- 
cient in  law  to  entitle  him  to  recover, 
the  defendant  cannot  dispute  the  right 
of  recovery  while  he  admits  the  facts 
stated,  unless  he  avers  new  facts,  which 
defeat  their  otherwise  legal  operation. 
.  .  .  the  terms  fact  and  truth  are 
often  used  in  common  parlance  as  syn- 
onymous; but,  as  employed  in  refer- 
ence to  pleading,  they  are  widely  dif- 
ferent. A  fact  in  pleading  is  a  circum- 
stance, act,  event  or  incident — a  truth 
is  the  legal  principle  which  declares 
or  governs  the  facts,  and  their  opera- 
tion and  effects." 

An  answer  is  distinguished  from  an 
affidavit  as  to  this  requirement  in 
Spies  v.  Munroe,  35  App.  Div.  527,  54 
N.  Y.  Supp.  916. 

56.  Donahue  v.  Bragg,  49  Mo.  App. 
273;  Meeker  v.  Wren,  1  Wash.  Ter.  73. 

57.  U.  S.  — Swift  v.  Bank  of  Wash- 
ington, 114  Fed.  643,  52  C.  C.  A.  339. 
Ark.  —  Cassady  v.  Clarke,  7  Ark.  123. 


Cal. — People  v.  San  Praneisco  Super- 
visors, 27  Cal.  655,  holding  a  mere  alle- 
gation of  want  of  authority  in  an  ac- 
tion to  compel  performance  of  alleged 
public  duty  not  a  defense;  though  it 
might  be  ground  of  demurrer.  Kan. — 
Kansas  P.  R.  Co.  V.  McBratney,  12 
Kan.  9,  holding  that  a  disclaimer  raises 
no  issue  or  objection  to  granting  the 
relief  prayed  for  except  as  to  costs. 
La. — Ducros  i'.  Gottschalk,  25  La.  Ann. 
233,  holding  that  defendant  may  not 
disclaim  on  his  own  account  and  set  up 
right  of  a  third  party.  Minn. — Henry 
V.  J>runs,  43  Minn.  295,  45  N.  W.  444 
(defects  of  form,  like  failure  to  file  a 
copy  of  accounts,  may  be  taken  advan- 
tage of  by  objection  to  proof  or  by  mo- 
tion, not  by  answer) ;  Hall  V.  South- 
wich,  27  Minn.  234,  6  N.  W.  799  (hold- 
ing that  plaintiff  has  not  authorized 
action  is  not  a  defense;  remedy  is  by 
motion).  Mo. — Bender  v.  Zimmerman, 
135  Mo.  53,  36  S.  W.  210  (defects  on 
the  face  of  the  petition  which  are 
ground  of  demurrer  cannot  be  raised 
by  answer);  Mechanic's  Bank  v. 
Klein,  33  Mo.  559;  Robinson  V.  Robin- 
son, 32  Mo.  App.  88  (answer  that  de- 
fendant is  informed  and  believes  that 
plaintiff  never  authorized  the  action 
and  that  the  same  is  without  her  knowl- 
edge or  consent  sets  out  no  defense). 
N.  Y.  —  Bergmann  v.  Howell,  3  App. 
Pr.  329  (holding  that  mere  coverture 
without  additional  facts  calls  for  only 
a  motion  for  judgment) ;  Commission- 
ers >;.  Purdy,  22  How.  Pr.  312,  13  Abb. 
Pr.  434  (want  of  authority  for  the  ac- 
tion from  the  officers  named  as  plain- 
tiffs should  be  raised  by  motion,  if  at 
all).  Ohio.  —  Krebs  v.  Forbriger,  10 
Ohio  Dec.  506;  Keith  V.  New  York 
Cent.  R.  Co.,  2  Ohio  Dec.  125  (no  issue 
upon  allegation  as  to  amount  of  dam- 
ages) ;  Shur  V.  Statler,  2  Ohio  Dec.  70 
(holding  that  an  answer  going  only  to 
manner  and  form  of  material  facts, 
raises  no  issue).  Tex. — Holland  v.  Bank 
&  Co.  (Tex.  Civ.  App.),  118  S.  W.  218, 
a  suit  for  damages  in  fraud;  plea  of 
former     action     for      rescission     which 
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against  whom  the  equitable  jurisdiction  of  the  court  is  sought  to  be 
invoked  to  especially  plead,  where  such  fact  does  not  appear  on  the 
face  of  the  complaint,  that  the  plaintiff  has  a  complete  and  adequate 
remedy  at  law.58  Whatever  goes  distinctly  to  show  that  the  plain- 
tiff's allegations  are  untrue,  and  is  intended  to  be  used  for  that  pur- 
pose alone,  should  be  left  to  the  denials  to  carry.59 

G.  When  Defense  Sufficient.  —  1.  In  General.  —  A  defense  of 
new  matter,  whether  it  requires  a  confession  of  the  cause  of  action 
by  logical  necessity,  like  payment  or  release,  or  merely  avoids  the 
cause  of  action  without  any  assumption  as  to  its  truth,  like  infancy 
or  the  statute  of  limitations,  is  only  good  if  we  can  assert  that  it 
will  still  prevail  even  if  every  allegation  of  the  plaintiff  is  fully  estab- 
lished.60    By  definition,  new  matter  is  anything  which  plaintiff,  in 


failed  to  say  same  was  still  pending  is 
bad;  neither  res  judicata  nor  lis  -pen- 
dens. Wis.— State  v.  Trask,  135  Wis. 
333,  115  N.  W.  823,  holding  an  allega- 
tion in  election  contest  case  that  de- 
fendant has  no  knowledge  how  a  party 
voted  not  equivalent  to  an  allegation 
that  he  has  not  sufficient  information 
to  form  a  belief;  plaintiff  not  put  to 
proof;  citing  Sweet  V.  Davis,  90  Wis. 
409,  63  N.  W.  1047;  State  ex  rel. 
Suiter  v.  Com.  Council  Madison,  15 
Wis.  30. 

i\o  issue  presented  by  allegation  of 
ignorance  and  request  for  proof.  Plea 
of  coverture  in  Nebraska  must  nega- 
tive all  of  the  statutory  grounds  of 
liability  in  a  married  woman  in  order 
to  amount  to  a  defense.  First  Nat. 
Bank  v.  Stoll,  57  Neb.  758,  78  N.  W. 
254,  citing  and  folloiuing,  while  criticis- 
ing, Gillespie  V.  Smith,  20  Neb.  455,  30 
N.   W.  526. 

58.  Action  was  brought  to  close  up 
partnership  relations.  Defendant  in 
answer  set  out  facts  to  show  that  part- 
nership relations  were  closed,  and  as 
a  fifth  defense  plaintiff  had  a  complete 
and  adequate  remedy  at  law.  Demur- 
rer to  this  defense  overruled.  Com- 
plaint did  not  show  lack  of  remedy  at 
law  and  the  answer  was  proper  and 
material.  McCann  V.  Hazard,  36  Misc. 
7,  72  N.  Y.  Supp.  45.  citiiiq  Wakeman 
V.  Wilber,  147  N.  Y.  657,  42  N.  E.  341; 
Lough  v.  Outerbrhlge,  143  N.  Y.  271, 
38  N.  F,.  292,  42  Am.  St.  Rep.  712,  25 
L.  R.  A.  674. 

59.  "Courts  are  liable  to  take  care- 
less pleaders  at  their  word,  and  throw 
upon  the  defendant  the  burden  of  prov- 
ing matter  allege!  as  a  defense  which 
is   no    defense    at    all,    but    embraced 


within  the  general  issue,  thereby  en- 
abling the  plaintiff  to  prevail,  as  in 
Whitlatch  v.  Fidelitv,  etc.  Co.,  149 
N.  Y.  45,  43  N.  E.*405."  Nothing 
should  be  pleaded  as  a  defense,  the 
burden  of  proving  which  is  not  upon 
the  defendant.  ' '  It  has  become  almost 
the  rule  to  find  contributory  negligence 
pleaded  as  a  defense,  though  that  issue 
is  raised  by  denial,  and  the  burden  of 
it  is  upon  the  plaintiff.  It  has  even 
become  quite  common  to  find  answers 
which  formally  plead  not  only  denials, 
but  also  admissions  under  the  head 
of  'For  a  Defense,'  whereas  an  ad- 
mission is  neither  a  denial  nor  a  de- 
fense and  does  not  need  to  be  pleaded 
at  all,  for  every  material  allegation 
not  denied  stands  admitted."  Of 
course,  contributory  negligence  in  some 
jurisdictions  is  special  matter  of  de- 
fense. Green  v.  Brown,  22  Misc.  279, 
49  N.  Y.  Supp.  163.  See  the  title 
"Negligence." 

60.  Judge  Gaynor  has  repeated  the 
formula  in  the  text  in  slightly  varying 
words  through  a  long  list  of  cases. 
Soper  v.  St.  Regis  Paper  Co.,  38  Misc. 
294,  77  N.  Y.  Supp.  896;  Pascekwitz  v. 
Richards,  37  Misc.  250,  75  N.  Y.  Supp. 
291;  Burkert  V.  Bennett,  35  Misc.  318, 
71  N.  Y.  Supp.  144;  Staten  Island  M. 
R.  Co.  v.  Hinchcliffe,  34  Misc.  624,  70 
N.  Y.  Supp.  601 ;  Johnson  v.  Andrews, 
34  Misc.  89,  68  N.  Y.  Supp.  764;  Staten 
Island  Midland  R.  Co.  v.  Hinchcliffe, 
34  Misc.  49,  68  N.  Y.  Supp.  556;  Levin 
V.  Spero,  33  Misc.  781,  67  N.  Y.  Supp. 
931;  Strauss  v.  Union  Cent.  Life  Ins. 
Co.,  33  Misc.  571,  67  N.  Y.  Supp.  931; 
Cruikshank  v.  Pub.  Co.,  32  Misc.  152, 
65  N.  Y.  Supp.  678;  Flack  V.  O'Brien, 
19  Misc.  399,  43  N.  Y.  Supp.  854. 
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pleading  or  proving  the  case  he  is  seeking  to  recover  on,  is  under 
no  necessity  to  bring  in  or  overcome.  So  it  must  be  something  which 
he  can  leave  completely  out  while  completely  proving  his  cause  of 
action.  If  it  is  a  good  defense  of  new  matter,  it  will  be  unharmed 
when  plaintiff's  proof  is  made.61 

2.  Argumentative  Denial.  —  Some  item  in  this  new  matter  may 
incidentally  contradict  the  plaintiff.  It  is  no  objection  to  matter  of 
inducement  in  a  plea  of  new  matter  that  it  consists  of  matter  that 
could  be  shown  under  a  general  or  special  denial/'2  If  all  of  its 
material  parts  could  be  so  shown  and  it  is  still  a  good  defense,  then 
it  must  be  so  for  the  reason  that  it  is  a  complete  argumentative  de- 
nial of  some  material  allegation  of  the  plaintiff  and  so  completely 
disproves  his  case  that  he  cannot  recover.  It  is  the  "special 
traverse"  of  the  old  system.63 

3.  Color  and  Confession.  —  The  need  of  color  by  confession,  and 
the  fact  that  under  the  code  it  is  intended  to  be  given  by  not  deny- 
ing, has  been  considered  elsewhere,  and  also  the  requirement  as  to 
separately  stating  and  numbering  and  the  designating  of  defenses. 
The  latter,  except  to  the  extent  of  express  requirements  in  the  various 
statutes,  is  unnecessary.  The  character  of  a  defense  or  counterclaim 
is  determined  by  its  contents  and  the  relief  asked.64 

4.  Stating  Defense  Hypothetically.  —  As  was  suggested  in  the  sec- 
tion on  inconsistent  defenses,  a  hypothetical  statement  is  sometimes 
permitted  as  to  matters  not  within  the  knowledge  of  the  defendant.65 


In  Barnard  V.  Lawyers'  Title  Ins. 
Co.,  45  Misc.  577,  91  N.  Y.  Supp.  41, 
Judge  Freeman  says,  "All  allegations 
of  the  complaint  are  taken  as  true  In 
considering  its  (answer 's)  sufficiency.  " 
Of  course,  all  new  matter  which  is  to 
be  separately  stated  and  separately 
tested  must  meet  all  of  the  plaintiff's 
case,  taken  as  true,  unless  it  is  put 
forth  merely  as  a  partial  defense. 
Equally,  of  course,  these  cases  do  not 
take  into  consideration  those  in  which 
matter  provable  under  denial  is  admis- 
sible as  inducement  to  a  real  defense 
of  "new  matter."  It  must  be  remem- 
bered, too,  that  these  cases  assume, 
what  is  not  generally  held,  that  an  ar- 
gumentative denial  is  no  denial,  and  do 
so  notwithstanding  Staten  Inland  M. 
E.  Co.  v.  Hinchcliffe,  170  N.  Y.  473, 
63  N.  E.  545. 

61.  Walter  v.  Hartwig,  106  Ind.  123, 
6  N.  E.  5;  Eobbins  v.  Magee,  76  Ind. 
381. 

62.  Andrews'  Steph.  PI.  §181,  p. 
352;  Bliss's  Code  PL,  p.  149. 

63.  A  special  traverse  must  always 
include  an  inducement  and  a  denial. 
Beatty  V.  Parsons  (Del.),  78  Atl.  302. 


64.  Cleveland  C.  C.  &  L.  R.  Co.  v. 
Eudy  (Ind.),  89  N.  E.  951,  was  re- 
manded for  error  in  instructions  as  to 
company's  liability  for  injury  to  live 
stock  shipped.  Answer  found  to  be  ar- 
gumentative denial  for  two  parties  and 
counterclaim  for  third. 

As  to  "Color  and  Confession,"  see 
supra,  IX. 

As  to  "Separate  Statement  of  De- 
fenses," see  infra,  XX. 

65.  Ketcham  v.  Zerega,  1  E.  D. 
Smith  (N.  Y.),  553.  A  judgment  for 
defendant  on  demurrer  to  his  answer 
is  affirmed.  The  denial  was  insuffi- 
cient, being  only  of  knowledge  suffi- 
cient to  form  a  belief,  whereas  it 
should  have  denied  information  also. 
This  defect,  however,  was  to  be  reached 
by  motion  and  not  by  demurrer.  The 
answer  further  set  up  new  matter  in 
defense  against  the  judgment  sued 
upon,  pleading  it  hypothetically  ' '  if 
any  such  were  recovered."  The  de- 
murrer was  on  the  ground  "that  the 
defendant  has  answered  hypothetically 
and  evasively."  The  court,  in  affirm- 
ing the  overruling  of  this  demurrer, 
says,  Woodruff,  J.:  "I  quite  agree  with 
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Such  license,  however,  is  only  permitted  where  the  facts  are  not  pre- 
sumably within  the  defendant's  knowledge  and  where  justice  re- 
quires that  he  be  permitted  to  proceed  upon  either  of  his  supposi- 
tions. Ordinarily,  a  defendant,  like  a  plaintiff,  is  presumed  to  know 
his  own  case  and  to  state  it  in  positive  terms.**    The  cases  for  the 


numerous  cases,  in  which  it  is  held 
that  hypothetical  pleading  is  objection- 
able. (Porter  v.  McCready,  1  Code  R. 
N.  S.  88;  Lewis  v.  Kendall,  id.  402; 
Sayles  v.  Wooden,  id.  409.)  But  I  do 
not  agree  that  there  are  not  cases  in 
which  the  defendant  may  be  permitted 
to  answer  in  an  hypothetical  form,  and 
indeed  in  which,  being  called  upon  to 
answer  under  oath,  he  can,  as  a  con- 
scientious man,  answer  in  that  form 
only,  without  waiving  one  or  more  of 
his  defenses,  and  this  under  section 
150  (which  expressly  authorizes  a  de- 
fendant to  set  up  as  many  defenses  as 
he  may  have),  he  cannot  be  required 
to   do.     .     .     . 

"It  may  often  be  true,  that  the  de- 
fendant is  wholly  ignorant  of  the  facts 
alleged  by  the  plaintiff,  and  if  so,  he 
cannot  be  required  to  admit  them.  To 
compel  him  to  dc  so  is  to  do  injustice. 
Or,  he  may  know  that  the  facts  alleged 
are  positively  untrue.  Surely  he  can- 
not then  be  required  to  abandon  his 
defense  which  upon  that  ground  is  full 
and  complete.  Nor  if  in  such  case  he 
have  a  release,  or  other  full  defense,  is 
he  bound  to  waive  that.  He  may  set 
up  hr>th  defenses  and  insist  upon  both. 

"It  is  then  clear  to  my  mind  that 
the  defendant  cannot  be  required,  as  a 
condition  of  averring  new  matter,  to 
make  an  admission  of  the  facts  alleged, 
which  shall  preclude  him  from  denying 
them  on  the  trial.  Such  was  not  the 
rule  before  the  code,  and  such  is  not 
the  rule  now.  It  is  only  for  the  pur- 
poses of  the  issue  formed  upon  the  new 
matter,  that  the  defendant  must  admit, 
or  rather  that  he  is,  by  setting  up  the 
new  matter,  deemed  to  admit  the  truth 
of   the   allegations   avoided   thereby. 

"This  is  the  whole  of  the  rule,  and 
the  defendant  was  not  required,  even 
for  this  purpose,  to  admit  the  allega- 
tions in  terms.  On  the  contrary,  the 
forms  of  special  pleas  in  approved  use, 
are,  many  of  them,  hypothetical  in 
their  construction." 

See  also  McKasy  v.  Huber,  65  Minn. 
9,  67  N.  W.  650;  Dovan  v.  Dinsmore, 
33  Barb.   (N.  Y.)    86. 
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In  Nunnemacker  v.  Johnson,  38  Minn. 
390,  38  N.  W.  351,  defendant  who  had 
denied  upon  information  and  belief  the 
transfer  of  his  note  to  plaintiff  was 
permitted  to  plead  hypothetically  that 
if  it  had  been  so  transferred,  it  was 
with  full  notice  and  knowledge  on  the 
part  of  the  plaintiff  of  the  defenses 
to  it. 

In  Zeidler  v.  Johnson,  38  Wis.  335, 
defendant  who  was  resisting  a  claim 
for  the  flowage  of  lands  denied  all 
allegations  except  as  to  the  existence 
and  location  of  his  dam,  alleged  the 
lands  were  twelve  miles  above  and  de- 
fendant had  no  knowledge  or  informa- 
tion that  the  lands  were  flowed,  but  if 
so,  it  had  been  for  more  than  ten  years 
and  the  action  was  barred.  The  court, 
Lyon,  Judge,  says:  "That  the  hypothe- 
tical mode  of  pleading  here  adopted 
may  be  resorted  to  in  civil  actions, 
since  the  adoption  of  the  code  (if  not 
before),  has  been  settled  in  this  state 
by  the  cases  of  Willard  v.  Giles,  24 
Wis.  319,  and  Grace  v.  Newbre,  31  id. 
19.  Cases  may  arise  where  a  party  will 
be  held  to  have  absolute  knowledge 
whether  a  given  statement  or  propo- 
sition of  fact  is  true  or  false,  and  he 
may  be  required  to  admit  or  deny  the 
same;  but  this  is  not  a  case  of  that 
description.  Hence,  without  stopping 
to  inquire  what  was  the  rule  at  com- 
mon law,  it  must  be  held  in  this  case 
that  the  statutes  of  limitation  were 
well  pleaded,  and  that  the  testimony 
tending  to  prove  those  defenses  was 
properly  admitted."  See  also  Sayles  v. 
Fitzgerald,  72  Conn.  391,  44  Atl.  733. 

66.  In  Stroock  Plush  Co.  v.  Talcott, 
129  App.  Div.  14,  113  N.  Y.  Supp.  214, 
an  action  on  a  contract  to  take  the 
company's  product  of  embossed  plushes 
from  June  15th  till  the  following  Octo- 
ber at  62^  cents  per  yard,  on  which 
it  was  alleged  that  $32,574.01  was  due. 
the  court,  Gaynor,  J.,  says:  "And 
each  mingled  defense  and  counter- 
claim begins  with  these  contingent  or 
hypothetical  words:  'That  if,  as  al- 
leged in  the  complaint  herein,  a  con- 
tract   was    entered    into    between     the 
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use  of  a  hypothetical  or  alternative  answer  are  extremely  rare.67 
5.  Mere  Conclusions  of  Law  Not  Good.  —  An  estoppel  can  only 
be  shown  by  the  facts  which  produce  it.68    If  fraud  is  relied  upon, 
the  facts  constituting  it  must  be  alleged.69 


plaintiff  and  the  defendant  on  or  about 
the  15th  day  of  June,  1907,  for  the  pur- 
chase of  the  goods  referred  to  in  the 
complaint.'  And  then  follows  a  state- 
ment of  facts  which,  in  such  case,  would 
be,  it  is  claimed,  a  defense  and  also  a 
counterclaim.  That  is  to  say,  if  the  con- 
tract was  made — nay,  more — only  if 
it  was  made  on  or  about  June  15th,  the 
facts  then  alleged  would  be  a  defense 
and  a  counterclaim.  The  rule  that  con- 
tingent or  hypothetical  pleading  is  not 
allowed  and  is  not  good  is  too  ancient 
and  has  been  too  often  reiterated  to 
need  discussion.  .  .  .  The  few  cases 
which  are  sometimes  cited  as  contrary 
to  the  rule  are  really  not  so  when  you 
come  to   analyze  them  attentively." 

None  of  the  authorities  apply  the 
doctrine  any  farther  than  does  the 
court  in  the  above  case,  nor  do  they 
disagree  with  the  cases  previously  cited. 
Of  course,  there  are  a  good  many  cases 
in  which  implications  are  applied  ac- 
cording to  the  old  doctrine  of  color 
and  some  in  which  the  refusal  to  so 
apply  them  is  held  to  defeat  the  Alleged 
defense  because  there  is  no  confession. 
U.  S.— Saling  t;.  Bolander,  125  Fed.  701, 
60  C.  C.  A.  469.  la. — Jackson  v.  Inde- 
pendent School  Dist.,  110  Iowa  313,  77 
N.  W.  860,  81  N.  W.  596.  Ky.  —  Mc- 
Minimy  v.  Avis,  4  Ky.  L.  Eep.  905. 
N.  Y.— Tobias  v.  Eogers,  3  Code  Eep. 
156. 

All  the  above  cases  seem  to  hold  an 
express   confession  to  be  necessary. 

As  to  denials  upon  information  and 
belief  the  supreme  court  of  California 
in  Mulcahy  v.  Buckley,  100  Cal.  484,  35 
Pac.  144,  said:  "A  defendant  is  not  at 
liberty  to  answer  an  allegation  in  this 
form  when  he  may  be  presumed  to 
know,  or  when  he  is  aware  before  an- 
swering that  he  has  the  means  of  as- 
certaining whether  or  not  such  allega- 
tion is  true."  To  the  same  effect,  see 
Cal.  —  Bartlett  Estate  Co.  v.  Fraser,  11 
Cal.  App.  373,  105  Pac.  130.  N.  M.  — 
Chicago,  E.  I.  &  E.  P.  E,  Co.  v.  Wert- 
heim,  110  Pac.  573.  N.  Y.  —  Preston  v. 
Cuneo,  124  N.  Y.  Supp.  1031. 

So  in  Johnson  v.  Asher,  32  Ky.  L. 
Eep.  317,  105  S.  W.  943,  the   court  of 


appeals  of  Kentucky  said:  "The  ob- 
ject of  the  code  is  to  purge  the  con- 
science of  the  pleader,  and  to  require 
him  specifically  to  deny  every  material 
allegation  which  he  proposes  to  contro- 
vert upon  the  trial,  and  he  is  only  per- 
mitted to  traverse  by  alleging  a  want 
of  knowledge  or  information  sufficient 
to  constitute  a  belief  when  the  facts 
about  which  he  is  pleading  are  not  pre- 
sumptively within  his  knowledge,  or 
which  he  could  not  obtain  by  reason- 
able diligence."  Such  a  denial  puts 
the  plaintiff  to  proof.  Sayles  v.  Fitz- 
gerald, 72  Conn.  391,  44  Atl.  733.  See 
further  as  to  this  the  title  "Denials." 

67.  "A  defense  or  demurrer  which  is 
not  positive,  but  only  contingent  or  hy- 
pothetical, is  insufficient  in  law  on  its 
face,  and  therefore  subject  to  demur- 
rer. ' '  Stroock  Plush  Co.  v.  Talcott,  129 
App.  Div.  14,  113  N.  Y.  Supp.  214.  See 
also  Ilfeld  v.  Ziegler,  40  Colo.  401,  91 
Pac.  825.  In  Corn  v.  Levy,  97  App.  Div. 
48,  89  N.  Y.  Supp.  658,  it  is  held  that  a 
motion  to  strike  out  is  preferable. 

Alternative  pleading  is  bad  as  being 
uncertain.  Otis  v.  Eoss,  8  How.  Pr.  (N. 
Y.)   193. 

See  also  the  title  "Denials." 

68.  Cal.  —  Clink  v.  Thurston,  47  Cal. 
21.  Ind.  —  Beck  v.  Milf  ord,  90  Ind.  291. 
la.  —  Cloud  v.  Malvin,  108  Iowa  52,  75 
N.  W.  645,  78  N.  W.  791,  45  L.  E.  A. 
209.  Mo.  —  Miller  v.  Anderson,  19  Mo. 
App.  71.  Ore.  —  Page  v.  Smith,  13  Ore. 
410,  10  Pac.  833. 

But  it  has  been  held:  "A  party  is 
not  bound  to  plead  an  estoppel  where 
he  is  without  knowledge  that  his  de- 
mand must  ultimately  rest  upon  it." 
Donnelly  v.  San  Francisco  Bridge  Co., 
117  Cal.  417,  49  Pac.  599. 

See  the  titles  "Conclusions";  "Es- 
toppel." 

69.  Ariz.  —  County  of  Cochise  v. 
Copper  Queen  Min.  Co.,  8  Ariz.  221,  71 
Pac.  946.  Cal.  —  Peckham  v.  City  of 
Watsonville,  138  Cal.  242,  71  Pac.  169. 
Did.  —  Guy  V.  Blue,  146  Ind.  629,  45  N. 
E.  1052.  Mo.  —  Schiffman  v.  Schmidt, 
154  Mo.  204,  55  S.  W.  451;  Clough  v. 
Holden,  115  Mo.  336,  21  S.  W.  1071,  37 
Am.  St.  Eep.  393.  Neb.  —  Kemper  v. 
Eemshaw,  58  Neb.  513,  78  N.  W.  1071; 
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The  extent  to  which  general  conclusions  may  be  used  depends 
largely  upon  the  extent  to  which  the  employment  of  the  general 
issue  prevails,  and  this  varies  with  the  different  jurisdictions.  A 
few  examples  are  appended.70 

XIII.  JOINDER  OF  CO-DEFENDANTS  IN  ANSWER.  — A. 
Statement  of  Rule.  —  While  each  answering  defendant  must  join 
as  many  things  as  he  has  and  intends  to  urge  by  way  of  facts  to  show 
that  plaintiff  has  no  ground  of  action  against  him,  several  defendants 
may  join  or  may  sever — one  plead  in  abatement,  another  in  bar, 
where  still  another  has  demurred;71  but  where  several  defendants 
have  once  elected  to  file  a  joint  answer,  a  separate  answer  raising 
no  new  points  of  defense  is  properly  rejected.72  Each  defendant  may 
make  his  own  defense  and  sustain  it  by  whatever  proof  he  can 
bring.78  Where  one  defendant  pleads  matter  going  to  the  right  of 
action  against  all,  no  judgment  against  any  of  them  can  be  rendered 
until  that  plea  is  disposed  of  and  overcome.7* 


Crosby  v.  Eitchey,  47  Neb.  924,  66  N. 
W.  1005. 

In  this  state,  however,  fraud  may  be 
proved  by  a  defendant  in  replevin  un- 
der general  allegations  of  ownership 
and  right  of  possession.  Woodbridge 
v.  DeWitt,  51  Neb.  98,  70  N.  W.  500; 
Phoenix  Iron  Works  v.  McEvony,  47 
Neb.  228,  66  N.  W.  290. 

And  the  same  doctrine  applies  in  the 
same  state  in  ejectment  (Staley  v.  Hou- 
sel,  35  Neb.  160,  52  N.  W.  888),  and 
probably  in  other  states  by  the  use  of 
the  general  issue  in  such  actions. 

See  the  title  " Fraud." 

70.  Ala.  —  Electric  Lighting  Co.  v. 
Elder,  115  Ala.  138,  21  So.  983,  holding 
that  a  plea  of  dissatisfaction  with  work 
agreed  to  be  satisfactorily  completed, 
must  show  the  facts  causing  the  dissat- 
isfaction. Ark.  —  Lanier  v.  Union  Mtg., 
Banking  &  Tr.  Co.,  64  Ark.  39,  40  S.  W. 
466,  where  it  was  held  that  allegation 
that  trust  deeds  are  usurious  is  a  mere 
conclusion  of  law.  Ga. — Hart  v.  Phoe- 
nix Ins.  Co.,  113  Ga.  859,  39  S.  E.  304, 
holding  that  a  defense  which  depends 
on  terms  and  conditions  of  a  written 
contract,  to  be  good,  must  in  substance 
state  its  contents.  Ind.  —  Hays  v.  Carr, 
83  Ind.  275,  holding  that  allegations  of 
a  complaint  that  are  denied  in  the  an- 
swer must  be  held  as  eliminated  from 
the  action  in  considering  a  demurrer  to 
that  answer,  since  the  demurrer  admits 
all  well-pleaded  denials. 

71.  Troutner  v.  Parent,  4  Ind.  232. 

72.  Wharton  v.  Chipman,  15  Ind. 
434. 

73.  U.     S.  —  McGuire     v.     Gerstley, 
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204  U.  S.  489,  27  Sup.  Ct.  332,  51  L. 
ed.  581.  Ind.  —  C.  Aultman  Co.  v. 
Forgey,  10  Ind.  App.  397,  36  N.  E. 
939.  La.— Eigga  v.  Bell,  39  La.  Ann. 
1030,  3  So.  183;  Borne  v.  Porter,  4 
Rob.  57;  Arrowsmith  v.  New  Orleans, 
17  La.  419  (holding  that  parties  sued, 
one  on  contract  and  the  other  in  tort, 
may  answer  separately  and  have  sep- 
arate trials).  Minn.  —  Cathcart  v. 
Peck,  11  Minn.  45,  holding  that  in 
answering  defendant  cannot  assert  a 
non-answering  defendant's  rights  in 
which  he  himself  shows  no  interest. 
Mo.  —  Jobes  v.  Wilson,  140  Mo.  App. 
281,  124  S.  W.  548,  holding  that  where 
each  of  several  defendants  to  a  suit 
ou  a  note  rely  upon  a  separate  state- 
ment made  to  him  by  the  payee's  agent, 
separate  answers  are  required.  N.  Y. 
Barnard  v.  Onderdonk,  11  Abb.  N.  C. 
349.  Wyo.  —  Mau  v.  Stoner,  15  Wyo. 
109,  87  Pac.  434,  89  Pac.  466. 

74.  U.  S.  —  Schofield  v.  Palmer,  134 
Fed.  753.  Ariz.  —  Porter  v.  Bichard, 
1  Ariz.  87,  25  Pac.  530.  Ark.  — Mc- 
Donald v.  Smith,  24  Ark.  614.  Ind.— 
Powers  v.  New  Haven,  120  Ind.  185, 
21  N.  E.  1083;  Martin  v.  Martin,  118 
Ind.  227,  20  N.  E.  763;  Miller  v.  Mc- 
Donald, 20  Ind.  36.  la.  —  City  Nat. 
Bank  v.  Jordan,  117  N.  W.  758;  Mor- 
rison v.  Stoner,  7  Iowa  493.  Ky. — 
Le  Moyne  v.  Anderson,  29  Ky.  L.  Rep. 
1017,  96  S.  W.  843;  Ingram  v.  Green- 
wade,  12  Ky.  L.  Rep.  942  (holding 
that  a  plea  of  payment  by  one  joint 
defendant  is  a  defense  for  all) ;  Rouse 
v.  Howard,  1  Duv.  31  (holding  that  the 
rule    that    plea    of    payment    by    one 
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B.  Joint  Answer  Bad  For  U.ne  Js  Bad  For  All.  —  if  several  de- 
fendants unite  in  an  answer,  if  it  is  bad  for  one,  it  is  bad  for  all, 

though  it  would  have  been  good  as  to  some,  if  severally 
pleaded.76  A  plea  of  the  .statute  of  limitations  inures  only  to  the 
benefit  of  the  party  raifi 

C.  Co-J  '  b.  —  The  answer 
of  one  defendant  may  ly                                    be  adopted  into  another's 

r,  in  whole  or  in  part." 

1 1  ant.  —  One  defendant  is  entitled  to 

allege  matters  pertaining  to  the  same  cause  of  action  against  another 
and  to  ask   relii  nee  to  the  same  subject-matter  which  is 

embraced  in  the  complaint  ;7b  but  to  charge  a  co-defendant  with  no- 
tice, the  answer  must  be  filed  within  the  due  time  allowed  by  sta- 
tute.7&  otherwise  notice  mnsl  be  served  upon  the  co-defendant"0 

XIV.  NO  ANSWER  NEEDED  TO  A  BAD  COMPLAINT.  —  Of 
course,  the  role  is  the  same  under  tf  at  common  law,  that 

■d.  A  had  answer  is  good  enough  for  a 
had  complaint*1-  -thai  1  in  i  ihstance  and  so  failing  to  dis- 


must   be 
judgment     on 

Minn.   — 
Willi:.  Minn.     40 

(holding  that 
in     tort    show  i :  .  I 

all,    will    inure    to    t..  fit    of    all; ; 

tt   v.   Crow  ell,    7    M 

75.  OaL  — Bobinson  v. 

Colo.  — 
Colo.    899.     tad.  —  Black    v. 
•  L;    Ward 

■  iouneil  v.  Boyle,  I 
App.  342,  44  : 
la.  —  Morton  | 
N.  T.  —  Tailor 
Pro.  1-3;  Hurl 
15   Abb.   I'r.   - 

In    Wilson    r.    Hawthorne,    14    Colo. 
." 

: 

two    de- 

on   on  a  judgment, 

ehing    that    judgment    as    against 

one  of  them   for  accident   and  mistake, 

_ht    to    entitle    that     one    to 

though     confessedly 

to  the  i 

76.  ttg     (Ind.   .     - 
N.   E.   723;   In  Estate,    3 

Ch.  4G1. 
A  joint   plea   that  "each   of  the  de- 
nts say  that  if  plaintiD 
any    cause    of    action,    such    action     is 
barred    by   the    statute    of   limitations 
which    they    and    each    of    d< 
plead    in    bar   of    this   action,"    held    to 


entitle  each  defendant  to  prove  limita- 
tions .    tely    as    to    his    portion    of 

-    Tex. 
Civ.  A 

77.  Louisville   &    N.    B.    Co.   v.    Hal), 

603. 
n  which   adopts  the  answer 
of    other    defendants    "except    whi 

ith"    held 
not  to  with  sufficient 

I    tar   B.   &  L. 
r.   Loekwood    (Tex.),  54   S.    W. 
i 

As  t  by  one  defendant  as 

lonona 

.7    N.    W.   1100 

by     'O- 

location  of  a  high- 

:ine    are    not     binding    upon    the 

county"),     and,     generally,    the    title 

"Admissions     in     Pleading,"      ] 

. 

78.  .Section  Y.  Code  Civ. 
Proc,  relating  to  partition  proceed- 
ings,   and    providing    that    any    eo-de- 

■.t    may    eonl  r • .   ert    a    co-d< 
ant's     auswer,     applies     although     the 
rrting    defendant    answers    first 
and      must     file      a     second      pleading. 
Barnard   r.    Ondcrdonk,   11    Abb.    .' 

■  .  i    340. 

79.  Koehler  v.  Reed,  1  Neb.  (Unof.) 

.  W.  380. 

80.  Youngson  v.  Bond,  64   Neb.  615, 

81.  A  bad  answer  to  a  bad  com- 
plaint is  not  open  to  demurrer.     Iliatt 
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close  a  right  of  recovery  in  the  plaintiff — and  is  not  demurrable. 

XV.  ANSWER  MUST  BE  DENIAL,  AVOIDANCE  OR  COUN- 
TERCLAIM. —  Each  separate  defense  must  contain  a  denial,  matter 
in  avoidance,  entire  or  partial,  or  else  a  counterclaim  or  set-off,82  and 
the  requirement  of  separateness   demands  that  there   be  but  one. 

"Whatever  the  plaintiff  does  not  need  to  refer  to  and  show  the 
affirmative  of,  in  making  out  his  case,  must  be  specially  set  out  as  a 
partial  or  total  defense  by  the  defendant,83  and  each  distinct  matter 


v.  Darlington,   152  Ind.   570,  53   N.   E. 
825. 

Any  answer  is  good  enough  for  a 
bad  complaint.  Hawes  v.  Wells,  122 
N.  Y.  Supp.  252. 

82.  Each  separate  defense  must 
contain  a  traverse,  matter  in  estoppel 
or  avoidance,  total  or  partial,  or  else 
a  set-off  or  a  counterclaim.  Hurts' 
Admr.  V.  Smith,  4  Ky.  L.  Rep.  367. 
See  McMinimy  v.  Avis,  4  Ky.  L.  Rep. 
905. 

In  Bowlus  v.  Phoenix  Ins.  Co.,  113 
Ind.  106,  32  N.  E.  319,  20  L.  R.  A.  400, 
it  was  held  (citing  earlier  cases)  that 
a  plea  professing  to  be  in  confession 
and  avoidance  must  be  so  "in  sub- 
stance and  effect,  or  else  it  is  wholly 
bad,  inasmuch  as  a  single  paragraph 
of  an  answer  cannot  be  both  a  denial 
and  a  valid  plea  in  confession." 

The  jurisdiction  outside  of  New  York 
hold  generally  that  an  argumentative 
answer  may  be  used  instead  of  a 
denial.  Defendant  may,  if  he  prefers, 
set  out  fully  and  specifically  the  facts 
of  his  defense  even  where  they  might 
be  proved  under  a  general  denial.  His 
answer  is  then  to  be  governed  by  or- 
dinary rules  of  pleading.  Wicks  v. 
Smith,  18  Kan.  508  (opinion  by 
Judge  Brewer),  an  action  in  ejectment. 

Contra,  Kelly  v.  Sammis,  25  Misc. 
6,  53  N.  Y.  Supp.  825.  New  matter 
constituting  a  defense  must  be  ex- 
pressly pleaded  as  a  defense.  Answer 
in  this  case  was  a  negative  pregnant, 
the  allegations  being  denied  in  haec 
verba.  Motion  should  have  been  for 
judgment  on  the  answer  instead  of  one 
to  make  it  more  certain.  Where 
general  denial  raises  the  whole  issue, 
answer  should  include  no  more.  Motion 
and  answer  are  set  out  in  the  opinion. 
Also,  Barton  v.  Griffin,  36  App.  Div. 
572,  55  N.  Y.  Supp.  477,  24  Misc.  453, 
53  N.  Y.  Supp.  661. 

See  also  Fudge  v.  Marquell,  164  Ind. 
447,  73  N.  E.  895.     This  action  was  a 
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suit  on  a  note  for  $765.  The  defend- 
ant denied  generally  but  admitted  the 
making  of  a  $700  note  which  he  alleged 
had  been  raised  and  otherwise  altered 
to  form  the  note  sued  upon.  Held 
that  this  was  not  an  admission  of  the 
cause  of  the  action  and  a  proper 
pleading  if  defendant  chose  to  employ 
it  rather  than  trust  to  a  general  denial. 
' '  The  filing  of  a  general  non  est  fac- 
tum, and  also  a  particular  or  special 
non  est  factum  alleging  the  forged 
signature,  non-delivery,  or  material 
alteration  of  the  instrument  in  suit, 
is  not  a  strange  or  unusual  practice. 
In  all  civil  actions  founded  upon  a 
particular  contract  the  defendant  may 
answer  by  general  denial,  and  prove 
under  it  a  different  contract  from  that 
sued  upon  and  defeat  a  recovery;  or, 
if  he  chooses  to  do  so,  he  may  answer 
by  general  denial,  and  also  by  a 
special  paragraph  of  denial  setting  up 
the  contract  which  he  admits  having 
made  in  respect  to  the  same  subject- 
matter,  but  in  such  different  terms  as 
he  understands  the  facts  to  warrant. 
Gray  v.  Taylor,  2  Ind.  App.  155,  28  N. 
E.  220;  Crum  t;.  Yundt,  12  Ind.  App. 
308,  311,  40  N.  E.  79;  Baltimore,  etc. 
R.  Co.  v.  Ragsdale,  14  Ind.  App.  406,  42 
N.  E.  1106;  Hamline  v.  Engle,  14  Ind. 
App.  689,  42  N.  E.  760,  43  N.  E.  463. 
Section  350,  Burns'  Ann.  St.  1901, 
authorizes  a  defendant  to  file  as  many 
defenses  as  he  may  have,  either  legal 
or  equitable." 

83.  Every  matter  not  needed  by 
plaintiff  to  be  alleged  and  proved  in 
his  case  must  be  alleged  as  new  mat- 
ter by  defendant  in  the  answer. 
Perry  v.  Riding's  Guardian,  9  Ky.  L. 
Rep.    536. 

If  a  "paragraph  of  an  answer  al- 
leges facts  sufficient  to  constitute  a  de- 
fense to  the  action,  the  mere  fact  that 
it  purports  to  be  only  a  partial  an- 
swer does  not  render  it  insufficient  as 
to  such  part."     Clinton  County  Comrs. 
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that,  taken  by  itself,  constitutes  such  a  partial  or  total  defense  must 
be  stated  separately.84 

XVI.  CERTAINTY  IN  ANSWER.  —  A.  Statement  of  Rule.  —  A 
somewhat  higher  degree  of  certainty  is  required  in  answers  than  in 
complaints.  A  promise,  for  example,  even  when  required  by  the 
statute  of  frauds  to  be  in  writing,  need  not  ordinarily  be  so  alleged  in 
the  complaint,  but  must  be  in  a  plea. 

B.  Partial  Dei  .uBe  So  Stated.  —  This  requirement  of  addi- 

tional certainty  and  the  old  C  that  an  action  at  law  should  be  a 

single,  complete  thing,  over  which  the  parties  could  tight,  if  need  be, 
consisting  of  a  claim  on  one  side  and  a  "defense,"  i.  > .  a  denial,  on 
the  other,  demands  that  every  partial  defense  should  be  distinctly 
so  designated,"  and,  if  QOt  BO  indicated,  should  be  regarded  as  in- 
tended for  a  full  one,  and  bad  if  not  such.*7 


v.  Davis,  60  Ind.  69,  64   L.    B.   A 
785. 

84.  See  the  title  "Duplicity." 

ij.ut.u-r  relied  on  as  a  defense 
must  be  pleaded.  The  new  matter  not 
pleaded  in  this  case,  a  suit  to  fore- 
close a  tax  lien,  was  that  plaintiff 
had    paid    taXM  collection    was 

enjoined.     Mc<i  onnell,  57  Neb. 

10,  77  N.  \V.  -137,  oiiimg  us  to  oen 
ter:  Sharpless  v.  Giffen,  47  Neb.  146, 
66  N.  W.  285;  Home  P.  Ins.  Co.  V. 
Berg,  46  Neb.  600,  65  N.  W.  780; 
Gran  v.  Houston,  45  Neb.  813,  64  N. 
W.  245;  St.  Felix  V.  Greene,  .'A  Neb. 
800,   52   N.    W.    821. 

85.  Allegheny  Co.  V.  Allen,  69  N. 
J.  L.   270,  56    Atl.    784, 

86.  A  pleader  should  distinctly  de- 
claru  whether  his  defense  goes  to  the 
whole  or  a  part  of  the  cause  of  action 
and  not  leave  its  application  to  in- 
ference.     Curlin    r.    Battoe,     6    J.    J. 

h.  (Ky.)  336. 

87.  There  may  be  many  actions  for 
continuing  breaches  of  a  continuing 
covenant.  Answer  alleging  a  former 
action  on  the  same  covenant  does 
not  go  to  the  whole  cause  of  action. 
Leach  r.  Leach,  10  Ind.  271. 

A  plea  to  be  good  must  answer  all 
that  it  assumes  in  the  introductory 
part  to  answer.  Smith  v.  Baxter,  13 
Ind.    151. 

Plea  of  usury,  to  be  good,  must  be 
stated  as  a  partial  defense.  Webb  r. 
Deitch,  17  Ind.  521.  Same  effect, 
Mclntyre  v.  Whitney,  17  Ind.  528. 
Both  affirm  the  sustaining  of  demur- 
rers. Judgment  for  full  amount  of  bill 
Bffirmed.  Answer  should  have  been 
limited  expressly  to  the  usury. 


In  a  suit  for  printing  done  an  ans- 
wer to  the  whole  complaint  that  plain- 
ire  not  entitled  to  recover  the 
full  rate  fixed  by  law  but  only  a 
reasonable  value  not  to  exceed  a  cer- 
tain amount  without  any  offer  of  judg- 
ment as  to  the  remainder,  is  bad  on 
demurrer.  Miami  County  Comrs.  V. 
Woodring,  12  Ind.  App.  173,  40  N.  E.  31. 

Where  a  paragraph  of  the  answer 
fails  to  show  to  what  part  of  the  com- 
plaint it  is  addressed,  it  is  not  error 
to  sustain  a  demurrer.  Sparta  School 
Twp.  v.  Mendell,  138  Ind.  188,  37  N.  E. 
604. 

Action  for  price  of  reaping  machine 
and  another  sum  for  price  of  the  tar- 
paulin. Answer  of  warranty  of  the 
ng  machine  sought  to  defeat  the 
whole  action.  Held  bad.  Walter  A. 
R.  A:  M.  Much.  Co.  v.  Neihaus, 
8   Ind   App.   502,   35   N.   E.   1112. 

A  plea  in  bar  which  only  contains 
matter  in  mitigation  bad  on  demurrer. 
Pope  v.  Davidson,  5  J.  J.  Marsh.  (Ky.) 
400. 

A  plea  which  purports  to  answer 
the  whole  declaration  will  not  be  sus- 
tained if  there  is  one  count  which  it 
does  not  meet.  Clark  v.  Schwing,  1 
Dana    (Ky.)    333. 

Suit  for  assault  and  battery  and  tar 
and  feathering.  Plea  to  the  assault  of 
abating  a  nuisance,  the  keeping  of  a 
disorderly  house.  Held  no  abating  of 
a  nuisance  would  justify  an  assault. 
Held,  also,  that  the  pleas  were  bad  in 
ignoring  the  tarring  and  feathering. 
Gray  v.  Ayres,  7  Dana  (Ky.)  375,  32 
Am.  Dec.  107. 

Suit  for  damage  by  diversion  of 
water  and   failure   of  plaintiff's   water 
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This  rule  seems  to  be  giving  way  probably  because  it  is  founded 
upon  an  antiquated  view  of  an  action  at  law  as  a  right  to  be  fought 
for  rather  than  as  a  set  of  mutual  claims  to  be  investigated  and 
adjusted.  Even  in  New  York,  with  its  express  requirement  that  par- 
tial defenses  be  pleaded  as  such,  it  is  not  necessary  to  so  name  a  de- 
fense which  is  clearly  of  that  character.*6  At  all  events,  a  good  plea 
to  the  whole  action  is  now  so  recognized  even  when  pleaded  to  a 
part.89 

The  sound  modern  holding  would  seem  to  be  that  if  the  substance  of 
a  plea  shows  to  what  part  of  an  action  it  is  directed,  that  is  sufficient 
as  against  demurrer.90 

XVII.  NEGATIVES  PREGNANT.  —  Denials,  themselves,  must 
not  be  negatives  pregnant.91 


supply  by  Kison  against  the  railway 
company.  A  general  replication  hav- 
ing been  filed,  plaintiff  filed  a  special 
one  that  commissioners '  reports  011  con- 
demnation were  by  statute  no  bar  to 
damages  for  any  injury  not  foreseen 
and  estimated  in  them  and  that  plain- 
tiff's injuries  were  of  that  character. 
Defendant  asked  that  the  replication 
be  rejected.  Overruled.  Complained  of 
by  defendant  as  error.  Defendant 
claims  the  whole  plea  was  a  matter 
within  the  general  issue  and  that  it 
does  not  state  what  counts  of  the  de- 
claration it  meets.  Plea  held  to  be  a 
good  one  of  new  matter  and  not  ob- 
jectionable because  not  stating  any 
special  part  of  the  case,  as  it  goes  to 
the  plaintiff's  entire  right  of  recovery. 
Chesapeake  &  O.  R.  Co.  v.  Eison,  99 
Va.   18,  37  S.  E.  320. 

In  Fitzsimmons  v.  City  Fire  Ins.  Co. 
of  New  Haven,  18  Wis.  246,  there 
was  an  appeal  from  the  sustaining  of 
a  demurrer  to  the  following  defense: 
"And  for  a  further  answer  the  defend- 
ant shows  that  the  actual  loss  and 
damage  which  the  plaintiff  sustained 
did  not  exceed  the  sum  of  $2700;  the 
whole  of  which  sum  has  been  paid  to 
him  by  the  said  other  insurance  com- 
panies before  the  commencement  of 
this  suit,  ...  to  apply  upon  his 
said  loss  and  damage."  The  ruling 
was  affirmed.  The  pleading  was  bad 
in  substance  because  it  did  not  dis- 
close any  right  on  the  part  of  the  de- 
fendant to  avail  itself  of  the  payment 
of  the  other  companies;  and  it  was  also 
bad  in  form.  "Again,  the  appellant 
contends  that  if  the  answer  is  not  suf- 
ficient as  a  total  defense,  it  is  good 
as  a  partial  defense  to  the  action.    But 
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the  difficulty  with  this  position  is, 
that  this  portion  of  the  answer  pro- 
fesses and  assumes  to  answer  the  en- 
tire cause  of  action.  It  is  not  relied 
on  as  a  partial  but  as  a  complete  de- 
fense, and  we  have  seen  that  for  this 
purpose  it  is  insufficient.  Now  under 
the  old  system,  where  a  plea  professed 
in  its  commencement  to  answer  the 
whole  cause  of  action,  and  afterwards 
answered  only  a  part,  the  whole  plea 
was  bad.  This  rule  was  elementary; 
and,  upon  general  principle,  we  do 
not  see  why  it  is  not  applicable  to 
pleadings  under  the  code."  The  dif- 
ficulty with  the  above  much-cited 
case  and  doctrine  is  that  under  the 
codes  forms  are  abolished  and  there 
is  no  formal  required  commencement  or 
termination  of  a  plea  nor  fixed  con- 
struction (Little  v.  Harrington,  71 
Mo.  390;  Rvan  v.  Riddle,  109  Mo.  App. 
115,  82  S.  W.  1117;  Davenport  r.  Ladd, 
3S  Minn.  545,  38  N.  W.  622;  Munger 
v.  Shannon,  61  N.  Y.  251);  and  com- 
plaint and  answer  must  be  taken  as 
a  whole  and  construed  together  (Bate 
v.  Graham,  11  N.  Y.  237). 

88.  Howd  v.  Cole,  74  Hun  121,  26 
N.  Y.  Supp.  431. 

89.  Board  of  Comrs.  v.  Davis,  162 
Ind.  60,  69  N.  E.  680,  64  L.  R.  A.  780. 

90.  Crastel  V.  White,  52  Hun  473, 
5  N.  Y.  Supp.  718,  17  Civ.  Pro.  46; 
Webb  v.  Nickerson,  11  Ore.  382,  4  Pac. 
1126. 

If  the  substance  of  a  defense  clearly 
shows  to  which  cause  of  action  it  is 
addressed,  it  will  be  good  against  the 
demurrer.  Salinger  v.  Lusk,  7  How. 
Pr.  (N.  Y.)  430. 

91.  Knight  v.  Denman,  64  Neb.  814, 
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General  and  specific  denials u!  the  same  matter  are  improper,  though  if 
they  are  to  different  Eacts,  and  the  context  shows  it,  both  can  go  in 
the  same  answer. 

A  negative  pregnant  ifl  a  m  gative  allegation  involving  or  admitting 
of  an  affirmative  implication  favorable  to  the  adverse  party,93  a  de- 
nial pregnant  with  the  truth  of  the  allegations  of  the  plaintiff's 
pleading,94  and  is  objectionable  because  it  is  a  form  of  denial  cun- 
ningly devised  to  destroy  the  effect  of  the  denial  or  traverse,  a  de- 
nial of  the  words  of  the  complaint  or  petition  without  denying  their 
substance  and  effect.*- 


...    w.    863: 
.  6,  53  N.  Y.  Bupp.   - 
e  the  title  "Denials." 

A  combination  of  denials  is  im- 
|  r,  and  if  there  ifl  B  general 

specific  denial  • 

mer   may    be    di  ■   MM    Philip 

.  .     in     lee 
Mach.  Co.,  77   I 
or,  one  of  the  dei 
out  (Deni 

■ 
: 

• 

A.  48).     In  thifl 

oral    denial    was    ■  >: 
la nt    had    : 
I 
■ 

had  on  hand  the  ] 
It  m  r. 

93.  See  Burt  V.  .V 
4    Minn.    8  A 

tri.al  Accessories  C  1,  lit} 

N.    V. 

94.  Lemke   i 

111  N.  \V.  188;  Paseekwitz  1 
K   N.   V.   Bnpp.  291. 

95.  Will's    Gould    on    PI.,    pp.    488, 

M  1,  90  N.    W. 

14  N.  W. 
Illustrative  Cases.  —  Cal.  -    Nolan    »\ 
Hentig,     1    - 
Bradhurv  r.  Croni* 

O.  Phi  V.   Wal- 

lace, 36  Cal  462.     Oolo.  —  Grand    Val. 
Irr.  Co.  '  5  Pac. 

44:   Tate  r.  Peo 
Pac.     471.     Ind.  — 

•   Tlov.-k   0 
lard.    6    B  -      Ky.       Bendrick 

r.  Roht.  Mitehell   Furn  Ky.  L. 

Rep.  69.  29  8.  W.  750.     Mont. - 


l   I. umb.   &   P.   Co.,  15   Mont. 
291;    Toombfl    v.    Born- 
buckle,    1    Mont.   286.    N.  Y. — People 

v.  Wb  ,12     :..<.-      ;..  7 16;   Levin 

..-on,   46 
V.  Bupp.  307.     Utah. - 
oitarium  Co.,  L58,  85 

-      Wash.-  '.at.    Jiank 

Wis.  ,    <J2    Wis. 

Eng. — 

.   16  M.  A    \V.  709. 

In    I  o.    Moses,    ill    .\.    Y. 

Bupp.  •  te     answer     denied     the 

■1    in    tin-    petition 

Uord  t  hat  the  said  rent  has 

been    demanded     in     writing    from    the 

tenan*  of    a    three    days' 

' '     Thifl  was  not  a  de- 

1  allegation  of 

• 

'  •  in  writing.  'He 

ii  i. and 
days. 
For    all    that    appears,    he    might    have 
•••.  it h  his  o  notice  con- 

post  of  the 
• 
•  ,  if  indicted  for 

with 
I   truth   that   he  did  not  swear  to 
the  contrary  of  what  he  had  seen. 
he    did    not    on    oath    deny   the   jj   ■ 
fact    of   the   service   of 
■ 
ation  he  admitted   it." 
in   Brenn;.  •  .  Bk.,  10  <'o!o. 

.    where    I 
oi  1  notice. 

Time    and   Place.  —  A    very    common 
I  this  fault  in  pleading   u    a 
denial    th;  t   1  1    in    the 

complaint  occurred  at  the  tin 

Minn.  —  I'         ~     v. 
Williams.   15  Minn.  288,  Lnvol 
of  transfer  of  the   note  in   suit.     N.  Y. 
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In  England   for  a  considerable  period  the  doctrine  has  not  been 

much  regarded.96 

In  the  United  States,  however,  the  doctrine  is  not  regarded  as  being 

merely  technical  and  is  generally  in  force.97 


Baker  v.  Bailey,  16  Barb.  54  (a  denial 
of  the  assault  on  the  day  charged); 
Davison  v.  Powell,  16  How.  Pr.  467 
(denying  the  performance  of  service 
on  days  named  in  the  complaint) ;  Sa- 
linger v.  Lusk,  7  How.  Pr.  430  (a  denial 
as  to  the  time  and  place  of  the  utter- 
ance of  the  alleged  slanderous  words). 
Wis.  —  Schaetzel  v.  Germantown  Far- 
mers '  Mut.  Ins.  Co.,  22  Wis.  412. 

Value. — In  Hewitt  v.  Huffman  (Ore.), 
105  Pac.  98,  where  the  plaintiff  sued 
for  damages  for  breach  of  contract 
growing  out  of  a  horse  trade  and  the 
complaint  alleged  that  the  plaintiff's 
horse  was  worth  $2000  and  the  answer 
denied  that  it  was  worth  $2000  or  any 

' '  greater   sum   than    $ , ' '   it   was 

held  that  the  defendant  practically  ad- 
mitted the  value  of  the  horse  to  be  any 
sum  less  than  $2000. 

So  in  Preston  v.  Central  Cal.,  etc.  Co. 
(Cal.  App.),  104  Pac.  462,  it  was  held 
that  a  denial  that  the  ''defendant  be- 
came justly  or  otherwise  indebted" 
for  services  as  alleged  in  the  complaint 
in  the  precise  sum  alleged  in  the  com- 
plaint was  an  admission  of  indebted- 
ness of  any  lesser  amount.  And  see 
Whiting  v.  Price,  169  Mass.  576,  48  N. 
E.  772,  61  Am.  St.  Eep.  307. 

But  in  McGrath  v.  Valentine,  167 
Fed.  473,  Circuit  Judge  Gilbert  pointed 
out  that  the  earlier  decisions  in  some 
of  the  code  states  holding  that  a  gen- 
eral denial  of  an  allegation  of  value  is 
an  admission  of  any  value  less  than 
that  alleged  cannot  now  be  regarded 
as  stating  the  law.  The  court  relied 
upon  German-American  Bank  v.  White, 
38  Minn.  471,  38  N.  W.  361,  which 
overruled  the  earlier  Minnesota  deci- 
sions to  the  contrary  and  held  that  ' '  a 
general  denial  is  a  denial  in  gross  to 
all  the  allegations  of  the  pleading  to 
which  it  is  interposed,  and  does  not 
involve  a  negative  pregnant." 

Conditions  Precedent.  —  A  denial 
that  plaintiff  performed  all  conditions 
precedent  does  not  involve  a  negative 
pregnant,  since  the  failure  to  perform 
one  condition  precedent  would  be  fa- 
tal. Hudson  Companies  v.  Briemer, 
113  N.  Y.  Supp.  997;  Electrical  Equip 
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Co.  v.  Feuerlicht,  90  N.  Y.  Supp.  467. 
Judgment  on  Pleadings.  —  Such  a 
denial  is  frivolous  and  entitles  plain- 
tiff to  move  for  a  judgment  on  the 
pleadings.  Stone  v.  Auerbach,  117  N. 
Y.  Supp.  734;  Hudson  Companies  v. 
Briemer,  113  N.  Y.  Supp.  997. 

96.  Bell  v.  Tuckett,  3  M.  &  G. 
(Eng.)  802,  per  Lord  Chief  Justice 
Tyndall. 

97.  U.  S.  —  Ex  parte  Wall,  107  U.  S. 
265,  2  Sup.  Ct.  569,  27  L.  ed.  552;  Phil- 
lip Schneider  Brewing  Co.  v.  Am.  Ice 
Mach.  Co.,  77  Fed.  138.  Ark.  — Chi- 
cago, E.  I.  &  P.  E.  Co.  v.  State,  84  Ark. 
409,  106  S.  W.  199;  J.  I.  Porter  Lumb. 
Co.  v.  Hill,  72  Ark.  62,  77  S.  W.  905. 
Colo.  —  Bessemer  Irr.  D.  Co.  v.  Woolley, 
32  Colo.  437,  444,  76  Pac.  1053,  105  Am. 
St.  Eep.  91.  Ind.  — Fields  v.  State, 
134  Ind.  46,  32  N.  E.  780.  Ky.  — 
Hendrick  v.  Mitchell,  16  Ky.  L.  Eep. 
769,  29  S.  W.  750.  Minn.  —  Nunne- 
macker  v.  Johnson,  38  Minn.  390,  38 
N.  W.  351.  Mont.  — Bourke  v.  Butte 
Electric,  etc.  Co.,  33  Mont.  267,  83 
Pac.  470;  Agle  v.  Standard  Drug  Co., 
29  Mont.  Ill,  74  Pac.  135.  N.  Y.— 
Stuber  v.  McEntee,  142  N.  Y.  200,  36 
N.  E.  878.  N.  C  — Shepard  v.  Wood, 
116  App.  Div.  861,  102  N.  Y.  Supp.  306, 
a  denial  that  an  automobile  accident 
occurred  on  the  day  and  at  the  place 
named.  Okla.  —  Jackson  v.  Green,  13 
Okla.  314,  74  Pac.  502;  Spencer  v. 
Turney,  5  Okla.  683,  49  Pac.  1012. 
S.  C.  —  Curnow  v.  Phoenix  Ins.  Co.,  46 
S.  C.  79,  24  S.  E.  74,  a  denial  that 
property  was  destroyed  on  the  day 
named.  Wis.  —  Carpenter  V.  Eolling, 
107  Wis.  559,  83  N.  W.  953;  Grimm  V. 
Washburn,  100  Wis.  229,  75  N.  W. 
984;  Argard  v.  Packard,  81  Wis.  581, 
51  N.  W.  1012  (where  it  was  denied 
that  payment  was  made  on  the  day 
named  in  the  complaint) ;  Crane  Bros. 
Mfg.  Co.  v.  Morse,  49  Wis.  368,  5  N. 
W.  815. 

See  also  the  cases  cited  in  the  sec- 
ond preceding  note. 

Doctrine  Rejected.  — ' '  The  doctrine 
of  a  negative  pregnant  seems  not  to  be 
recognized  in  Missouri.  The  denial  of 
a  complex  statement  in  the  very  Ian- 
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A  conjunctive  denial,  which  is  the  denial  of  the  existence  of  several 
facts  in  conjunction,  is  a  form  of  a  negative  pregnant  and  is  evasive 
and  insui'licient.98 

XVin.  DENIALS  AND  DEFENSES.  —  While  a  denial  is  not  a 
defense,  which  latter  has  been  said  to  consist  only  of  new  matter," 
it  is  subject  to  the  rule  that  it  must  be  separately  stated  and  num- 
bered.1 


guage  in  which  it  is  made  is  not  care- 
ful pleading;  but  where  the  purpose 
of  the  pleader  is  clear,  it  is  sutlicient 
to  put  in  issue  all  the  material  facts 
in  the  allegation  denied,  as  if  each 
were  disjunctively  stated  and  denied, 
unless  a  case  is  presented  in  which  the 
answer  must  be  fairly  regarded  as  am- 
biguous. Wynn  t?.  (Jury,  43  Mo.  3U4." 
Merchants'  Natl,  Bank  0.  Richards,  b' 
Mo.  App.  454,  464,  upproved  in  74  Mo. 
77,  and  quoted  in  Cooper  r.  American 
G Mitral  Ins.  Co.,  139  Mo.  App.  570,  1_'3 
8.   W.  497. 

So  in  Washington  it  is  said  in  a 
recent  case  that  the  doctrine  of  nega- 
tive pregnant  is  a  doctrine  of  the  com- 
mon law  that  has  been  abrogated  by 
the  statute  which  provides  fur  a  libera] 
construction  of  the  language  of  plead- 
ing! (Pierce's  Code,  J  401  J.  O'Brien 
v.  Seattle  Ice  Co.,  43  Wash.  217,  80 
Pac.  399,  distinguishing  Hansen  v.  Do- 
Inrty,  1  Wash.  101,  88  Pae.  ^.'7;  Seat- 
tle Nat.  Bank  p.  Meerwaldt,  B  Wash. 
630,  36  Pac.   763. 

Motion  To  Make  Certain.  —  It  is  said 
in  O'Brien  r.  Seattle  Ice  Co.,  supra, 
that  the  remedy  when  a  pleading  is 
faulty  in  this  way  is  a  motion  to 
make  more  definite  and  certain. 

Denials  In  Haec  Verba.  — Under  a 
provision  that  the  answer  may  contain 
oral  or  a  specific  denial  of  each 
material  allegation  of  the  complaint 
the  answer  may  deny  each  and  every 
allegation  of  a  paragraph,  and  in  mak- 
ing such  denial  may  employ  substan- 
tially the  words,  or  the  exact  words, 
of  the  allegation.  Donovan  r.  Main, 
74  App.  Div.  44,  77  N.  Y.  Supp.  229. 

Such  a  denial  is  "troublesome  to 
courts,''  since  it  calls  for  careful  scru- 
tinv.  Kelly  r.  Sammia,  53  N.  Y.  Supp. 
825. 

A  denial  of  each  and  ever}-  allega 
tion  refers  to  each  of  the  fa   I  ! 

in  the  complaint  and  not  to  the  man 
ner  or  connection  in  which  they  may 
be  stated.  "A  general  denial  is"  there 
fore  a  negative  pregnant  only  when  a 
more  specific  denial  would  be."     Stone 


v.   Quaal,  30  Minn.  46,  29  N.    W. 
See    also   Electrical    Accessories    Co.    v. 
Mittenthal,  194  N.  Y.  473,  57  N.  E.  684; 
Columbia  Nat.   Bank  v.    Western 
ic  I.  Co.,  14  Wash.   102,  4  1  Pac.    I 

In  Prunty  v.  Consolidated  Euel  &  L. 
Co.,  82  Kan.  541,  108  Pac.  802,  it  was 
held  sufficient  to  raise  an  issue  to  deny 
"each  and  every  allegation  in  th< 
ond  amended  petition  herein  that  is 
advene  to  the  rights  of  the  defen- 
dant;" though  a  motion  to  make  more 
definite  and  certain  Bhould  be  granted 
if  presented  at  the  proper  time. 

"As  Alleged."  —  Under  this  rule  a 
pleading  is  defective  which  denies 
averments  of  the  complaint  "as 
alleged."  Storey  v.  Ken  (Neb.),  89 
N.  W.  601;  Hntehinson  r.  Bien,  104 
App.  Div.  214,  93  N.   V.  Supp.  210. 

98.  Cal.— Nolan  V.  Hentig,  138  Cal.  281, 
71  Pac.  440  (a  denial  that  defendants 
"were  and  still  are  doing  business  un- 
der" a  certain  name);  Wise  V.  Rose, 
110  Cal.  I",:*,  4_-  Pac.  569.  Colo. — 
Bessemer  Irr.  Hitch  Co.  V.  Woolley,  32 
Colo.  437,  76  Pac.  1053,  32  Am.  St.  Rep. 
91.  Idaho.  —  Btiekney  c.  Eanrahan,  7 
Idaho  424,  63  Pac.  189.     Ky.  —  Taylor 

rmer,  81  Ky.  458,  403.  Mont.— 
Bach.  ete.  Co.  r.  Montana  L.  &  P.  Co., 
15  Mont.  345,  39  Pac.  291,  a  denial  in 
replevin  that  defendants  took  "and" 
carried  away  the  goods.  N.  Y.  —  Mc- 
Clave  v.  Gibb,  31  N.  Y.  Supp.  847.  Ore. 
Moser  v.  Jenkins,  5  Ore.  417.  Utah. — 
Coal  Co.  v.  Sanitarium  Co.,  7  Utah  158, 
L62.  25  Pac.  742. 

Compound  Phrase.  —  Two  descriptive 
words  joined  by  "and,"  which  to- 
gether convey  only  one  idea,  however, 
may  be  denied  in  this  form.  Miller  v. 
Tobin,  18  Fed.  609,  614  ("swamp  and 
overflowed");  Jones  r.  Eddy,  90  Cal. 
147,  27  Pac.  190  ("assumed  and 
agreed"). 

99.  Carter  r.  Eighth  Ward  Bank,  33 
28,  67  X.  V.  Supp.  300. 

All  Defenses  Are  Affirmative.  — 
Stroock  Plush  Co.  v.  Talcott,  129  App. 
Div.  14,  113  N.  Y.  Supp.  214. 

1.  Denial  and  justification  in  slander. 
Mundy  t;.  Wight,  26  Kan.  173. 
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Combinations  of  denials  and  of  denials  and  defenses  may  go  together 
when  not  inconsistent.2 
XIX.  DILATORY  PLEAS  AND  PLEAS  TO  THE  MERITS.  —  Of 

course,  in  joining  a  denial  with  a  plea  in  abatement  the  latter  is 
waived  in  those  jurisdictions  providing  for  separate  pleas  of  that 
type.8  In  such  jurisdictions  the  plea  to  the  merits  is  an  abandonment 
of  the  objection  to  the  jurisdiction  or  by  way  of  abatement.  In  the 
other  code  states  the  dilatory  plea  is  waived  unless  it  is  inserted  along 
with  the  other  defenses  in  the  answer.4  It  is  held,  however,  that  the 
same  matter  cannot  be  used  at  the  same  time  in  abatement  and  as  a 
bar,  and  if  attempted  to  be  used  for  the  latter  purpose,  it  is  waived 


2.  Ark.  —  Lincoln  v.  Wilamowicz,  7 
Ark.  378.  Colo.  —  Porter  v.  Grady,  21 
Colo.  74,  39  Pac.  1091.  Ind.  —  Fudge 
v.  Marquell,  164  Ind.  447,  73  N.  E.  895. 
Mo.  —  (John  v.  Lehman,  93  Mo.  574,  6 
S.  W.  267. 

Answer  that  a  railway  is  a  lawful 
structure  and  denial  that  it  is  in  viola- 
tion of  statute  or  contract  or  any  trust 
does  not  offend  the  rule  against  ming- 
ling new  matter  with  denial,  the  whole 
amounting  to  nothing  more  than  an 
averment  that  the  structure  is  lawful. 
Lawfulness  not  mentioned  in  the  com- 
plaint. Nineteenth  Ward  Bank  v. 
Manhattan  K.  Co.,  56  App.  Div.  618, 
67  N.  Y.  Supp.  598. 

In  action  on  note  one  defendant  de- 
nied plaintiff's  ownership  and  averred 
that  the  other  defendant,  who  was 
payee,  still  owned  it  and  alleged  fur- 
ther, that  he  signed  for  accommoda- 
tion only  and  received  no  considera- 
tion. These  are  two  defenses  and  the 
second  one  is  insufficient  by  itself  as 
against  a  transferee.  This  part  of  the 
answer  is  properly  stricken  out  as  a 
sham  in  connection  with  the  other 
facts  pleaded  in  the  case.  Brassing- 
ton  v.  Bohrs,  3  Misc.  258,  22  N.  Y. 
Supp.  761,  23  Civ.  Proc.  146,  affirming 
1  Misc.  12,  20  N.  Y.  Supp.  659. 

Defendant  having  filed  a  general  de- 
nial was  held  not,  by  subsequently 
pleading  a  tender  of  the  property  whose 
loss  was  the  ground  of  action,  to  admit 
that  cause  of  action.  Lake  Shore 
&  M.  S.  B.  Co.  17.  Warren,  3  Wyo.  134, 
6  Pac.  724,  citing :  Ala.  —  Clements  v. 
Cribbs,  19  Ala.  241;  Pope  v.  Welsh's 
Admr.,  18  Ala.  631.  111.  — Farnan  V. 
Childs,  66  111.  544.  Me.  —  Granite 
State  Bank  v.  Otis,  53  Me.  133.  N.  H. 
Hall  v.  Clement,  41  N.  H.  166;  Kimball 
v.  Bellows,  13  N.  H.  58.     N.  J.  — Tur- 
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ner  v.  Beatty,  24  N.  J.  L.  644.  Tex.  — 
Smith  v.  Sublett,  28  Tex.  163;  Duncan 
v.  Magette,  25  Tex.  245;  Fowler  v.  Da- 
venport, 21  Tex.  626.  Vt.  —  Child  v. 
Allen,  33  Vt.  476.  W.  Va.  —  Naden- 
bousch  v.  Sharer,  2  W.  Va.  285. 

The  Issue. — Where  there  is  both  a 
general  and  a  specific  denial  the  gen- 
eral denial  raises  no  issue  outside  of 
the  specific  denial.  Phillip  Schneider 
Brew.  Co.  v.  American  Ice  Mach.  Co., 
77  Fed.  138,  144,  U3  C.  C.  A.  89. 

A  defective  special  denial  does  not 
control  a  good  general  denial.  Bes- 
semer Irr.  D.  Co.  v.  Woolley,  32  Colo. 
437,  76  Pac.  1053,  32  Am.  St.  Bcp.  91. 

3.  Conn.  — Pr.  Bk.,  p.  30;  Gen.  St. 
§  607.  Ind.  —  Smith  v.  Pedigo,  145 
Ind.  361,  44  N.  E.  363,  33  N.  E.  777,  19 
L.  B.  A.  433;  Eev.  St.,  1894,  §  368. 
Ore.  —  Oregon  Cascade  B.  Co.  v. 
Bailey,  3  Ore.  164;  Oregon  Cent.  B. 
Co.  v.  Scoggin,  3  Ore.  161. 

A  plea  to  the  merits  admits  corpor- 
ate capacity.  Jones  v.  Cincinnati  T. 
F.  Co.,  14  Ind.  89,  citing:  U.  S.  —  So- 
ciety, etc.  v.  Town  of  Pawlett,  etc.,  4 
Pet.  480,  7  L.  ed.  927.  Ind.—  New- 
hall  v.  Gatling,  7  Ind.  147.  This  case 
asserted  that  the  rule  under  the  code 
and  common  law  is  the  same.  Ky. — 
Jones  v.  Bank  of  Tennessee,  8  B.  Mon. 
122. 

See  Chitty's  PI.,  Vol.  1,  p.  440; 
Walker's  Am.  Law,  3d  ed.  572. 

4.  Ark.  —  Union  Guar.  &  Tr.  Co.  v. 
Craddock,  59  Ark.  593,  28  S.  W.  424; 
Erb  v.  Perkins,  32  Ark.  428;  Grider  v. 
Apperson  &  Co.,  32  Ark.  332.  Ind. — 
Bond  v.  Wagner,  28  Ind.  462  (abate- 
ment and  defense  on  the  merits  under 
the  code  go  in  the  same  answer); 
Thompson  v.  Greenwood,  28  Ind.  327. 
Minn. —  Page    v.    Mitchell,    37    Minn. 
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so  far  as  it  goes  to  the  former.5  This  is  due  merely  to  the  inconsistent 
nature  of  the  two  uses  of  the  alleged  facts.  Where  there  are  two  uses 
inconsistent  in  legal  theory,  if  justice  requires  that  both  be  combined, 
the  code  permits  it.0  A  condition  to  bringing  action  may  be  joined  to 
a  plea  to  its  merits  if  facts  are  different.7  Of  course,  if  none  of  the 
combined  defenses  are  good,  the  combination  is  not  good,  as  each  is 
to  be  tested  by  itself,8  Mid  if  one  answer  is  directed,  as  it  may  be, 
against  several  causes  of  action  separately  stated  in  a  complaint,  it 
must  meet  them  all  and  be  good  as  against  all  or  it  is  not  good  as 
against  a  demurrer.9 

XX.     SEPARATE  STATEMENT  OF  DEFENSES.  —  A.  T 1 1 1:  1 J  o l a 
Stated.  —  The  requirement  of  a  separate  statement  of  each  defense, 


368,    34    N.    W.    896.      Mo.  —  Christian 

v.   Williams,   111   Mi  W.  96; 

Byler   p.   J        i,    78    tio. 

Harrington,    71    Mo.    800;    rXi] 

Louis  Implement  Co.  v.  Hardware  Co., 

308,     lis     s.     \V. 
N.    Y.  — Gardner    v.    Clar    ,    _' 1     N.     Y. 
Ohio.  —  Allen   p.  Id       r,   11  Ohio 
St.   374. 

Suit  on  Insurance  Policy. — Return 
showed   service   on   officer   in 

•  I    business  office"  of  defendant. 
Statute    required    "principal     b 

Answer    set    up    • 
Affirmed    on    defendant-  !.       It 

shouid    have    moved    to  return, 

feet   wai   ■  ".  i.ient   in   the   record. 

\Vik irrer     p.     Mercantile     T.     Mnt. 

117  S.  W. 
698,  limiting  Little  P.  Harrington,  71 
Ho. 

6.  Hooker  r.  Green,  50  Wis.  271,  8 
N.    W.    816. 

6.  Under   statutes    1808,    |S    57 
feml.int     in     an     action     on 

of     a     patentri^ht      may     seek 
for    false     i  rations    by 

which  he  was  tndneed  to  enter  into  the 
contract,    tender    back    all     right - 
fnired     under    the    contract,    and     ask 
for  rescission   of   it.     J.   H.   Clarke   Co. 
r.  Rice.    1-7    Wia    U 

7.  An  insurer  may  join  a  defense 
that  insured  has  not  performed  a 
condition  precedent  as  to  arbitration 
or  appraisal  of  the  amount  of  the  loss 
with  other  defenses  which  would  <lis- 
char^e     the     insurer's     liability     alto- 

-.     Phoenix   In-.  lahan, 

63  Ohio  St.  258,  58  N.  E.  805. 

8.  Where  several  distinct  defenses 
are  set  out  in  an  answer  and  no  one 
of  them  by  itself  is  sufficient  to  make 
even    a    partial    defense,   the    grouping 


does   not   strengthen   them.     Suit  on   a 
t     by    the     testator    to    provide 
certain  things  for  plaintiff  who  was  his 
Contract  having  been  held 
good  on  demurrer  to  the  complaint,  de 
with   four  defenses 
which  were  held  insufficient.  They  then 
rporating     references     to 
-    in   tho   answer   and   to   tho 
0SO8,  doing  so  in  each  of  the 
four  counts.      Held   that  all   the  D 
in  another  count  could  not  be  thus  In- 
corporated but  only  what  was  material 
■natter    of     that     count. 
Citing  Garrett   r.  Wood,  27  App.   Div. 
312,     SO      N.      Y.     Bupp.     950.        First 
defense,      that      plaintiff      never      had 

against     her    hu 
and      that    he      is      now      dead      and 
•  rable.       Demurrer    sus- 
tained,     the     contract     not    providing 
for     payments     of     judg 

.  allegation  of  a  fraudu- 
lent divorce.  Third  defense,  that  de- 
fendant had  procured  an  insurance 
policy  on  husband's  life  and  askd  to 
be  credited  with  the  amounts  realized 
on  it.  Fourth,  asked  that  certain 
stock  be  either  turned  back  or  credited 
on  the  contract,  but  it  did  not  appeaT 
that  the  stock  or  any  of  it  was  under 
plaintiff's  control.  Demurrers  sus- 
tained to  them  all.  Recknagel  v. 
Stein  way,  58  App.  Div.  352,  69  N. 
132,  modifying  33  Misc.  633, 
68  X.   Y.  Supp.  957. 

9.  Falmouth  &  L.  P.  Co.  t;.  Shawhan, 
107  Ind.  47,  5  N.  E.  408;  Swihart  v. 
Shaffer,  87  Ind.  208  fanswer  not  good 
on  demurrer  when  directed  against 
paragraphs,  unless  good  as  to 
each  "f  them  i :  Pickerell  v.  Franken, 
64  Ind.  25;  Allen  v.  Randolph,  48  Ind. 
496. 
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of  course,  requires  that  each  be  tested  by  itself,  and  rach  Kl  the  uni- 
form holding,10  and  the  incorporation  of  denial  by  reference  or  repe- 


10.  N.  Y.  —  Barnard  v.  Lawyers ' 
Title  Ins.  Co.,  45  Misc.  577,  91  N.  Y. 
Supp.  41;  Ayrault  v.  Chamberlain,  33 
Barb.  229.  N.  C.  —  McLamb  v.  Mc- 
Phail,  126  N.  C.  218,  35  S.  E.  426. 
Wis.  — Kipp  v.  Gates,  126  Wis.  566, 
105  N.  W.  947. 

In  case  of  separate  defenses  and 
counterclaim,  the  sufficiency  of  each  is 
determined  without  reference  to  mat- 
ters elsewhere  in  the  answer  unless  con- 
nected by  direct  reference.  Harron, 
Bickard  &  McCone  v.  Wilson,  Lyon 
&  Co.,  4  Cal.  App.  488,  88  Pac.  512* 

Where  an  answer  consists  of  several 
parts,  each  in  order  to  be  sustained 
on  demurrer  must  state  a  defense  to 
the  entire  complaint.  An  answer  which 
alleges  along  with  expressions  of 
opinions  or  promises  that  the  note 
sued  on  with  others  was  executed  by 
the  answering  defendants  with  two 
others  who  do  not  answer  to  the  payee 
in  payment  for  a  horse  of  which  all 
the  makers  were  to  become  the  owners, 
that  in  pursuance  of  a  conspiracy  be- 
tween the  non-answering  defendants 
and  the  payee  it  was  falsely  repre- 
sented that  the  payee  had  sold  the 
horse  with  a  written  guarantee  of  his 
qualities  to  one  of  the  non-answering 
defendants  when  there  had  been  no 
such  sale  but  the  non-answering  de- 
fendant was  paid  for  his  services  and 
as  a  result  of  the  conspiracy  and  the 
false  statements  made  in  pursuance  of 
it,  including  the  representation  that 
the  horse  had  been  sold  to  the  non- 
answering  defendant  for  a  largo  price 
for  breeding  purposes,  the  answering 
defendants  were  induced  to  excute  the 
notes  for  a  horse  which  proved  to  be 
entirely  worthless  and  which  was  in 
the  sixth  paragraph  alleged  to  have 
died  because  of  his  diseased  condition 
while  on  the  way  to  be  returned. 
Each  paragraph  alleged  plaintiff  had 
full  notice  and  knowledge  of  the  fraud 
by  which  the  note  was  obtained.  Held 
to  sufficiently  set  up  fraud.  DeKalb 
Nat.  Bank  v.  Nicely,  24  Ind.  App.  147, 
55  N.  E.  240. 

So  much  of  the  complaint  as  is  in- 
tended to  be  answered  must  be  cov- 
ered by  each  paragraph  of  the  answer 
to  render  that  paragraph  good.  Lash 
v.   Rendell,   72  Ind.  475. 
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The  sufficiency  of  a  paragraph  la  M 

answer   depends   on   I  of    it 

and    not    upon     matters    in    the    r. 
elsewhere.     McComas   r.    Ilia-.   M    In. J. 
276. 

Each  separate  defense  must  ■toad 
by   itself   unless  it   distil  M    to 

some    other.      Mott    P.  '"'; 

App.  Div.  154,  94  N.    V.   &U] 

Each   separato   defenso   must    be  sep- 
arately  tested    whero    none   adopts    the 
allegations    of    another.       Mark  ham     t\ 
,   8    N,   Y.   St. 

Each  defenso  beginning.  "For  a 
further,      separato  'met      de- 

'    must    !  tit    aii'l    e*BBOt 

be    aided    by    other    parts    of    the    M 
swer   to   which    it    contained    no 
ence.    Loosey  p.  Orsor,  4  Bo9v. 
391. 

One  independent  defense  li  opt  sided 
by  allegations  of  another.  Jorg.son  v. 
Reformed  Low  Dutch  Church.  7  Misc. 
1,   27  N.   Y.  Supp.  318. 

Answer  Betting  up  two  defenses  de- 
murrable where  neither  by  itself  is 
Bnffieient  and  there   are   no   refer* 

to  other   parts    of  the   answer.      Empire 
Trust  Co.  r.   Magea,   117    App.    I> 
102    NT.   Y.  Supp.   9. 

The  sufficiency  of  separal        4 
which    make     no     referenco     to     i 
parts   of   the   answer   is   determined    by 
their  own   contents   alono.     Braekett   P. 
Ostrander,    126   App.   Div.   529,    110    N. 
Y.  Supp.  779. 

Sbarboro  r.  Health  Dept.,  26  App. 
Div.  177,  49  N.  Y.  Supp.  1033.  A 
separately  pleaded  defenso  must  be 
complete  iu  itself  and  contain  an  an- 
swer to  the  whole  cause  of  action  or  to 
that  part  which  it  purports  to  answer. 
Citing  Bank  v.  Lee,  2  Bosw. 
Ritchie  v.  Garrison,  10  Abb.  Pr.  846; 
Jackson  P.  Van  Slyke,  44  Barb.  116, 
note.  "Allegations  of  fact  which 
form  a  part  of  several  defenses  may 
be  once  stated  and  be  thereafter  in- 
corporated in  each  separate  defense 
by  appropriate  words  of  reference  in- 
stead of  repeating  them  at  length  in 
each."  References  must  be  clear  and 
obvious.  In  Loosey  v.  Orser,  4  Bosw. 
392,  the  action  was  to  compel  defend- 
ants to  revoke  certain  ex  parte  orders 
made  by  them  as  a  board  of  health 
which    enjoined    plaintiff    from     using 
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tition  should;  i  it  deprives  the  other  party  of  all  op- 

the  new  matter  by  d.-murrer  u 

subdivision*  are  not  required  if  the  separation  of 

J.u     "And  for  a  further  defense"  is  a 
;>er  introduction." 
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jortunity  to  demur  to  the  insufficiency 

of    the    latter.      Requirement    of    8  507 

le  of  Civil  Procedure  to  Bep- 

•  ith    by   simply   nv 
the    an.s". 
.    Uauerwaa.    l'G    Misc.    42L    57    N     Y 

I   apart  from 
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13.  And    for  a   further 
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If  defenses  are  separated  and  stated  as  distinct  onos.  they  aro  to  he 
so  considered  and  the  defendant  may  not  claim  them  as  a  tingle 
one.1*    A  separate  defense  not  so  set  up  may  qoI  be  considered." 

If  the  same  facts    are  set  up  as  a  complete  and  as  a  partial  de 
they  may  be,  they  must  be  separated  and  numbered.16 

B.  Separate  Defense  To  Be  Complete  i\  [tselp.       .Matter-  merely 
in  mitigation  of  damages  need  not  be  separated  and  numbered."  Tin- 
defendant  may  frame  his  answer  in  his  own  \\  ;iy,  and  the  court  should 
take  it  as  framed  and  not  transpose  parts,18  but   if  there  is  bu1   a 
single  defense,  as  against  a  general  demurrer,  it   will    be  upheld, 
though  divided  into  paragraphs  purporting  to  be  separate  defenst 
Allegations  all  relating  to  one  transaction  make  but  one  defense 
denial  of  full  amount,   admission  of  certain    amounl    and    ' 
Where  separate  paragraphs  merely  set  up  matter  provable  under  tin- 
denials,  they  may  be  stricken  out.-1 


14.  A  defendant  is  not  allowed  to 
assert  that  defenses   separately 

are  not  such  and  that  a  portion  of  one 
which  was  demurred  to  is  merely  in- 
troductory of  another.  Nicoll  V.  Fash, 
59  Barb.   (N.  Y.)   275. 

15.  In  an  action  for  price  of  a 
machine,  defendant  admitted  the  eon- 
tract,  admitted  demand  for  an  old  ma- 
chine to  be  taken  in  exchange  for  the 
new  one  and  refused  to  deliver  it,  bnl 
alleged  it  was  after  an  entire  failure 
of  the  conlitions  of  the  warranty  on 
which  the  purchase  was  made.  In 
other  divisions  of  the  answer  such 
failure  and  a  rescission  of  tho  con- 
tract were  pleaded.  Held,  that  under 
code,  §  2657,  requiring  affirmative  de- 
fenses to  be  separately  stated,  the  last 
paragraphs  of  the  answer  could  not  be 
considered  in  aid  of  the  defense.  Davis 
v.  Eobinson,  67  Iowa  355,  25  .\T.  W. 
280. 

Action  on  Note.  —  Answer,  that  de- 
fendants signed  as  officers  of  the  cor- 
poration and  in  a  separate  paragraph 
alleged  that  plaintiff  received  stock  in 
the  corporation  as  security  Demurrer 
would  not  lie  to  this  last  allegation, 
as  it  was  not  stated  as  a  defense. 
Pratt  v.  Sparkman,  42  Minn.  448,  44 
N.  W.  663. 

16.  Zacharias  v.  French,  10  Misc. 
202,  30  N.  Y.  Supp.  945,  24  Civ.  Pro. 
88,  supra. 

17.  The  requirement  of  separately 
stating  and  numbering  applies  only  to 
cases  where  more  than  one  defense  is 
alleged.  Where  the  matter  is  pleaded 
in  mitigation  of  damages  and  consists 
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of     different      matten     nf     fart     not 
amounting    to    a    defea  e    in    full    nor 

pleaded  as  such,  the  requiri  :,,,.„t  .),,,; 
not     apply.       Hatch     p.     \[:. 
Hut.   522,  88    \.    V.    -  8.      l„   ,|lis 

ling    was    of    fad    to    rebut 

malice    on    the    part    of    a    defendant    in 

ti.m    for   slander. 

18.  Court  should  •  -  .•  answer  as  it 
is  framed,  and  not  trail  :  oae  from  its 
introductio  earing 
to  be  intended  to  |  with 
or  to  qual:  i  of  it.  Myera 
v.   Bank    of    Portsmouth.    2    .V    J 

125. 

19.  Where  in  fact  there  is  but  a 
single  defense  and  that  is  sufficient, 
it  will  bo  so  recognized  although 
divided  int.  •  •  paragraphs,  each 
beginning,  "For  a  further  answer  and 
as  a  distinct  defense,"  at  least,  as 
against  a  general  demurrer.  Thomp- 
son v.  Kearney,  12  N.  Y.  St.  682. 

Allegation  that  if  contract  sued  on 
is  void  "for  the  reasons  hereinafter 
stated  in  the  second  defense"  does 
not  incorporate  the  matters  in  the 
second  defense  into  the  first.  Ketch - 
urn  r.  Phillips,  4  Ohio  Dec.  81,  1  Cleve. 
L.  Eep.  9. 

20.  Spencer  v.  Tooker,  21  How. 
Pr.   (N.  Y.)   333,   12  Abb.  Pr.  353. 

21.  Freeman  v.  Fleming.  5  Towa  460. 
Motion  to  strike  out  pleas  of  (1)  de- 
nial, (2)  (3)  (4)  and  (51  claims  to 
set-off  for  non-performance  and  mal- 
performance,  (61  account  for  monev 
received,  (7)  for  money  laid  out  and 
expended.  The  motion  was  sustained 
as  to    (6)    and    (7).     In   both    (6)    and 
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Reference*       K  answer  in  clear  terms 
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to  plaintiff's  allegations.26  So  far  as  defenses  are  concerned,  if  they 
do  not  respond  to  plaintiff's  cause  of  action  they  are  surplusage  and 
should  be  stricken  out.26  The  enforcement  of  this  role  is  essential 
under  the  codes.    Having  abandoned  the  single  issue  i  an  ideal, 

and  avowedly  introduced  the  practice  of  defending  by  facts  without 
confessing,  where  no  confession  is  logically   required,"  the  ai. 
must  respond  strictly  to  the  complaint  or  no  issue  would   ever   be 
reached.28 

No  more  frequent  cause  of  prolix  and  confused  pleading  and  re- 
sulting miscarriages  of  litigation  is  met  with  than  that  of  a  failure 
to  analyze  from  plaintiff's  "statement  of  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise  language  without  repetition," 
what  he  has  to  rely  upon  and  of  a  consequent  inability  distinctly  to 
respond  to  the  essentials  of  it.29     Of  course,  tl  r  of  the 

action  will  be  controlled   by  the  complaint   and   its  contents   DJ 
plaintiff's  cause  of  action  is  confessed  and  avoidai  ce  pleadi  d 

If  the  answer  fails  to  respond  to  the  real  ground  <>!'  actios  in  the 
complaint,  a  demurrer  is  sustained  to  it  or  plaintiff  is  given  judg- 
ment on  the  pleadings,  or  judgment  for  defendant  is  arrested  or 
versed  upon  appeal.31 


should  be  stricken  out  and  each  cause 
of  action  or  ground  of  defense  inde- 
pendently stated,  that  issue  may  be 
readily  taken  by  demurrer  or  other- 
wise. 

25.  Peck  Colorado  Co.  v.  Stratton, 
105  Fed.  489;  Newton  v.  Lee,  139  N.  Y. 
332,  34  N.  E.  905;  Straus  V.  Am.  Pub. 
Assn.,  96  App.  Div.  315,  89  N.  Y.  Supp. 
172. 

An  answer  is  bad  unless  it  denies 
the  allegations  of  the  complaint,  even 
though  it  contains  affirmative  matter 
sufficient  to  define  the  cause  of  action. 
Gardiner  v.  New  York  C.  &  H.  E.  Co., 
123  N.  Y.  Supp.  865. 

26.  Ky.  — Hurt  v.  Smith,  4  Kv.  L. 
Eep.  367.  N.  Y.  — Barton  v.  Griffin, 
36  App.  Div.  572,  55  N.  Y.  Supp.  477, 
24  Misc.  453,  53  N.  Y.  Supp.  661; 
McMurray  v.  Gifford,  5  How.  Pr.  14. 
Ohio. — Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am.  Eep.  645. 

27.  See  supra,  XL 

28.  Ala. —  Western  E.  Co.  v.  Hart, 
160  Ala.  599,  49  So.  371.  Cal.  — Fuhnr. 
Weber,  38  Cal.  636.  Mo.  —  Snyder  v. 
Free,  114  Mo.  360,  21  S.  W.  847;  Miller 
v.  Chicago,  etc.  E.  Co.,  62  Mo.  App.  252. 
N.  Y.  —  Newton  v.  Lee,  139  N.  Y.  332, 
34  N.  E.  905;  Prosser  v.  Mason,  52 
Misc.  18,  100  N.  Y.  Supp.  815.  Ohio.  — 
Keith  v.  New  York  Central  E.  Co.,  2 
Ohio  Dec.  125. 
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29.  Barton   v.   Griffin,  36  App.    Div. 

572,  55  X.    ST.  £  .  .   -  l    )!,-, 

53   X.   V.  Supp.  661. 

30.  Eep 

that  plaim  .-.  itli  full  i 

of  an   unrecorded   deed    int<  i 
mortgage,   held   to   leave 
law.     Carter  r.  l'rior,  78  Mo.  21    . 

Wolff      V.  Mm.      App. 

affirmed,  74  Mo.   LS  t. 

See  the  title  "Confession  and  Avoid- 
ance." 

31.  Peck  Colorado  Co.  r.  Stratton. 
105  Fed.  489. 

Where  duress  and  want  of  i 
tion  are  both  in  the  complai 
ing  to  the  duress  and  not  to  I 
admits  it.     McClellan  v.  Bulli 
69,  81  Pac.  771. 

A  defendant  sued  on  a  stock  sub- 
scription which  he  is  charged  with 
having  ratified  denied  ever  having 
made  it.  This  was  held  irresponsive 
and  insufficient.  A\'il>on  v.  Evansville 
&  E.  E,  Co.,  9  Ind.  510. 

In  Aull  v.  Missouri  Pacific  E.  Co., 
136  Mo.  App.  291,  116  S.  W.  1122.  the 
complaint  was  for  not  furnishing  cars 
promptly,  because  of  which  there  was 
a  loss  on  some  stock  shipped.  An  an- 
swer setting  up  a  contract  that  for 
losses  by  injury  in  shipment  claim  was 
to  be  made  within  twenty-four  hours 
after    arrival    of    the    shipment,    and 
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the  answer  must  develop  some  new  feature  <>t*  that  sain.-  contract. 
The  answer  must  not  only  concern  the  same  subject-matter,  bill  the 
same  feature  of  it  which  is  called  in  question  by  the  complaint** 


delivery  to   anyone,   and   is  demurrable 
because   not   answering    all    the   counts 
to  which  it  is  directed.     Cox  P.  Colmn 
bus   &  Western  R.  Co.,  91   Ala. 
So.  824. 

A  denial  as  to  different  land  from 
that  claimed  by  plaintiff,  together  with 
disclaimer  :is  to  what  really  ifl  claimed, 
entitled  plaintiff  to  a  judgment.  Hill 
V.  Forkner,  76   Ind.    11".. 

In   a   suit   to   recover   for   noncompli- 
ance   with    an    agreement    to    Bupport 
plaintiff  in  consideration  <>f 
ance  of  land,  which  rtefendanl   ; 
fused   to    comply    with     after    plaintiff 
became    involved    in    certan    difficulties 
with  her  husband,  defendant  answered 
that  he  had  supported  plaintiff  B 
ing  to  the  provisions  of  the  deed  until 
she  abandoned  her  husband.      Held  'I'' 
murrable    as    incomplete    and    not     re 
sponsive.      Copeland    v.    Copeland,     Bfl 
Ind.  29. 

Webber  r.  Roddis,  22  Wis.  61,  was 
an  action  on  contract  to  deliver  to  \. 
certain  watches  brought  by  V 
siirnee.  Answer  that  A.  imported  them 
without  paying  duty,  and  Bold  them  to 
a  third  person,  that  defendant  executed 
the  contract  in  ignorance  of  the 
smuggling  and  after  its  execution  but 
before  the  delivery  of  the  pioperty  it 
was  seized,  condemned  and  yold,  that 
plaintiff  was  aware  of  all  the  facts. 
This  was  no  defense,  as  it  did  not 
negative  the  existence  of  a  full  inde- 
pendent consideration  for  the  contract, 
and  was  not  responsive. 

38.  To  a  suit  for  money  received  al- 
leging that  defendant  received  a  sum 
of  money  as  assistant  treasurer  which  he 
failed  to  pay  plaintiff  on  demand,  a 
special  defense  was  set  out  of  a  con- 
tract between  defendants  and  third 
person  by  which  defendant  as  an  indi- 
vidual agreed  to  pay  plaintiff  the  sum 
sued  for  but  that  the  contract  was  void 
for  fraud  and  failure  of  consideration. 
Held  not  responsive.  Proof  of  such  a 
contract  and  its  breach  would  not 
establish  plaintiff's  case.  Peck  Colo- 
rado Co.  v.  Stratton,  105  F?d.  489. 

In  a  suit  on  a  replevin  bond  where 
judgment  has  gone  against  the  plain- 
tiff in    the   replevin    action    he    cannot 
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defend  the  suit  on   the  bond  by  B 
Lng  ii  to  the  property 

r.  lng   of   the   bond    and 
the    jn  for   i        return    oi 

property.     1  'emurrer     to     t; 
paragraph    of    the    answer    setting    np 

•  ■ 
tained,  and  case  is  reversed  on  a. 
of  its  overruling.     Can  P.  Ellis,  37  Ind. 

Elliott    I 

117    N.    W.   921,    v..is   a   suit   foi 
paid    out    and    commissons    earned    as 
dant   in   wheat   bu 
•  at.     Verdict    for  defend ai  I 
l.     Plaintiff   appealed,    claiming 
•  •    !    by    bol  h    ai 
and      '  Judgment 

Complaii  I 

grain  I  lenied  all  not 

expret  ly    admitted 

■  -r    future   delivery 

nominally,  i.ut  do  wheat  was  to  be  de- 

ttlement   was  to  be  by 

•it  of   <\\-  and    were    all 

in     form     of    purchases,     but 

nothing    was    to    be    delivered    or    re* 

I.     No    ad 
action. 

39.     To    a    complaint    in    two    counts, 
r  ]  ioi    of  real  < 

and  the  other  to  quiet  title,  answer  of 
former  adjudication  and  judgment  of 
title  in  defendant  Is  good  as  to  eaeh. 
Campbell   P.   Cross,  39   Ind.   155. 

In  an  action  to  quiet  title  alleging 
that  plaintiff's  grantor  had 
quently  conveyed  to  defendant 
erty  previously  conveyed  to  plaintiff 
with  certain  mill  privileges,  an  an- 
swer alleging  abandonment  of  the  race 
and   dam    ■_  >nly    a    part    of   the 

action,  and  is  bad,  as  it  purported  on 
its  face  to  answer  the  entire  complaint. 
Trisler  v.  Trisler,  38  Ind.   282. 

In  Branstrator  t\  Crow,  162  Ind. 
362,  69  N.  E.  668,  the  complaint  ten- 
dered issue  as  to  the  validity  of  a  wilf, 
plaintiff  claiming  no  right  under  it. 
The  answer  alleged  the  forfeiture  of 
plaintiff's  rights  thereunder  in  case  of 
a  contest.  This  was  not  responsive 
and  was  demurrable. 

An  answer  to  a  petition  for  goods 
sold  with  no  bill  of  particulars  at- 
tached   is    sufficiently   responsive   if   it 
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XXIII.  FORM  OF  ANSWER.  —  Tin-  form  prescribed  by  the  eo 
is,  after  the  denials,  general  or  special,  "a  statemenl  of  any  oev?  • 
fcer,     ...     in  ordinary  and  concise  Language  and  writhout  repeti 
lion."    The  formal  commencement  and  termination  of  pleas  wras  done 
away  with.    The  answer  Deed  be  in  no  specific  form,  oeed  ai 
relief,  and,  if  it  show  facts  enough,  needs  nothing  more.41  It  ii 
pressly  required  that  it  "refer  in  an  intelligible  manner  I  suae 

of  action  which  it  is  intended  to  answer."    To  indicate  distinctl; 
cause  of  action  it  is  to  meet,  and  to  meet  it  with  facts,  is.  in  brief,  ih*» 
requirement,  and  that  "in  ordinary  and  concise  langua  Also 

each  defense,  counterclaim  <>r  Bet-off  must  be  separately  stated  and 
numbered.     These  specific  requirements  being  met,  as  well  as 
special  statutory  one  ;is  to  the  particular  subject  matter  of  tin-  ans 
it,  is  safe  to  say  that  an  allegation  of  fad  in  terms  good  in  a  common- 
law  plea  is  good  under  the  code  i.    This  is  the  meaning  of  the  rule  that 
the  answer  must   state  issuable   facts.     Meanwhile,   it    is  the 
stated  and  the  relief  asked  for  thai   determines  the  character  and 
effed  of  an  answer,4"  and  not  any  specific  form.    Forms  have  bei 
somewhat  stereotyped  in  the  sixty  year-,  of  practice  under  the  codes 


79   Mo.  644."  Cooper  r.   Ameriean  Cent 
Ins.  Co.,  139  Mo.  App.  570,  123  S.  W. 
497,500. 

45.  Bridge  v.  Pavson,  5  Sandf.  (N. 
Y.)   210. 

Answer  Must  Bo  Complete.  —  In  the 
answer  in  Baylis  v.  Btimaon,  110  N.  Y. 
621,  17  N.  E.  144,  Judge  Danforth  said: 
"In  terms  it  denies  nothing,  but  di- 
rects  our  attention  to  the  whole  of  the 
paragraph  beginning  with  the  words, 
'and  the  plaintiff,'  in  folio  11,  to  the 
whole  of  the  paragraph,  beginning  in 
folio  23,  with  the  same  words  to  the 
last  five  lines  of  a  paragraph  ending  in 
folio  15,  the  hist  three  of  folio  19,  the 
first  six  lines  of  folio  20,  and  avers  that 
as  to  the  truth  of  such  allegations  as 
are  there  found,  the  defendant  has 
neither  knowledge  nor  information  suf- 
ficient to  form  a  belief.  It  is  thus  in- 
artificial and  troublesome,  and  not  in 
accordance  with  any  rule  of  pleading  at 
common  law  or  under  the  code.  It  is, 
however,  careless,  no  doubt  easy  for  the 
pleader,  but  the  labor  of  dissection  and 
discovery  as  to  its  meaning  is  thrown 
upon  the  opposite  counsel  ami  the 
court.  It  belongs  to  neither.  The  an- 
swer should  disclose  the  defense, 
whether  it  be  by  denial  or  new  mat- 
ter, without  reference  to  any  other 
pleading;  it  should  be  complete  in  it- 
self and  require  neither  amplification 
nor  patching  from  fragments  of  the 
complaint.      The    code    means    nothing 
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'.  hen    it    enacl  i    ( s  500  I    t  hat   the 
answer  musl  contab  each 

material  allegation  of  the  complaint 
cont roverted    by    1 1  •  and 

what  allegations  are  t1 
should   appear  on   the   face  of  the   •"! 
suvr.     The   plaintiff's   al  hould 

aol    be   required    to   loo  I    that 

pleading  t'"r  such  information,  nor 
should  the  court  be  required  m  count 
liars   and    measure    paragraphs    to    lis 

cover   the    matters    put    In 

46.     Cleveland,   < '.   ('.   \-    I..    I;.  Co.  v. 
Rudy   dud.),  89   V    K.  951. 

Experience  teaches  us  that  it  is  wish 
to  adhere  to  the  "ordinary  and  eon 
cise    language"    of    approved     forma. 

r>n  r.   Robinson  Oonsol.    Mil 
LS   Colo.   258,  22  Pac.   45!),   5   L.    K.   A. 
769. 

"An  answer  to  be  good  as  a  trs 
must  clearly  and  unequivocally  deny 
the  existence  of  one  or  more  of  the 
facts  elemental  to  the  cause  of  action. 
It  must  not  leave  the  denial  depend- 
ent on  inference  or  conclusion  either 
of  law  or  fact  and  must  not  require 
the  plaintiff  and  the  court  to  reeorl 
to   an   analysis   of  the   pleading   t 

Certain  what  is  denied  and  what  is  ad- 
mitted. Dezell  r.  Fidelity  &  Casual frv 
Co.,  176Mo.  278,  75  8.  W.  1102;  Young 
v.  Schofield,  132  Mo.  650,  34  8.  W. 
407;  Ritchey  V.  Ins.  Co.,  98  Mo.  App, 
115,  72  S.  W.  44;  Snyder  v.  Free,  114 
Mo.  360,  21  S.   W.  847;   Long  v.  Long, 
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instrument)  and  the  alleged  breach 
thereof  (or,  after  committing  the  Baid 
supposed  grievances),  in  the  com- 
plaint mentioned  (or,  in  the  third  count 
in  the  complaint  mentioned),  and  be- 
fore this  action,  on  May  1st,  1879,  the 
defendant  delivered  to  the  plaintiff, 
and  the  plaintiff  (or,  to  John  Doe,  one 
of  the  plaint  ills,  and  the  Baid  l'oe)  ac- 
cepted and  received  from  the  defend- 
ant a  grand  piano,  in  full  satisfaction  of 
the  damages  (or,  moneys,  or  liability, 
or  debt,  as  may  be  appropriate)  in  the 
complaint  mentioned,  and  of  all  the 
damages  by  the  plaintiff  sustained  by 
reason  of  the  non-performance  (or, 
non-payment,  or,  neglect,  or, 
therein  alleged. 

3  5  9 
THAT  DEFENDANT  INDORSED  AS 
AGENT;  WHERE  THE  COM- 
PLAINT SET  FORTH  THE  CON- 
TRACT  UNTRULY  IN  THIS  BE- 
SPECT. 

1.  Paragraphs  third  and  fourth  (or, 
other  paragraphs  stating  the  note  and 
indorsement)  are  denied. 

2.  The  following  is  a  true  copy  of 
the  note,  on  which  this  action  is 
brought  (copy  of  note  and  indorse- 
ment, with  addition  of  "Treasurer"  to 
defendant's   signature). 

3.  At  the  time  of  the  making  and 
indorsement  of  said  note  the  defend- 
ant was  the  treasurer  of  the  Fnion  Oil 
Company,  a  corporation  duly  incor- 
porated under  the  laws  of  Ohio;  and 
was  authorized  by  it  to  receive  said 
note,  and  to  indorse  the  same  to  the 
plaintiffs,  as  such  treasurer,  of  all 
which  facts  the  plaintiffs  had  notice. 

4.  Said  corporation  was,  at  the 
time  of  said  indorsement,  indebted  to 
the  plaintiffs  to  the  amount  of  about 
$1,000,  for  goods,  furnished  by  the 
plaintiffs  to  said  corporation;  and  said 
note  was  received  and  indorsed  by  him, 
as  such  treasurer,  and  not  in  his  indi- 
vidual capacity,  and  was  received  by 
the  plaintiffs  as  an  obligation  of  said 
corporation,  on  account  of  said  debt 
due  to  them  from  said  corporation  only, 
and  the  defendant  received  no  consid- 
eration therefor. 

3  61 
ARBITRAMENT  AND  AWARD. 
1.  After  the  maturity  of  the  note  (or, 
after  the  accruing  of  the  cause  of  ac- 
tion) mentioned  in  the  complaint,  on 
April  10th,  1879,  the  plaintiff  and  de- 
fendant executed  a  written  submission 
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of    the     demand    alleged     in     the     com- 
plaint,    among    • 

a  copy  of  the  snl 
exhibit). 

2.    Afterwards   and    before    t>. 
tion,  on    May    1st,    l 
then    duly    made    and    publi  I 

•siih>  itance 

of  the  award). 

364 
TO  AN  ACTION  FOR  AN  ASSAULT: 

DEFENSE   OF   MOLLITEB   M  i.W'J 

IMJ'nsi  IT. 

1.  Paragraphs  first  an 

beal bag  and  injur;. 
denied. 

2.  At  the  time  I  in  the 
complaint,  the  plaintiff  had  n 

sault  on  one  John    Doe, 

and   tl  ing   him    t  or,   the    | 

tiff  and  one  Jol  of  the 

pea<  e,  were  fighting  together). 

3.  'i  d  the  defendant,  La 
order   to    j  ■ 

vent  the  plaintiff  from  further  beating 
said   Doe   (or,  in  order  to  pr< 

ently   laid 
his  hands  upon  the  plait  ■    law- 

fully might,  doing  him  no  nnneci 
damaj 

4.  'i  i     the    plaintif 

ed  the  defendant,  and  th<  at,  in 

self-defen  e,      necessarily       b<  at      and 
bruised  the  plaintiff  a  I 

5.  The  acts  of  the  defendant  above 
mentioned,  are  the  same  of  which  the 
plaintiff  complains. 

365 
TO  AN  ACTION  FOR   AN   ASSAULT 
AND  BATTERY;   8ELF-DEFEH 
Answer   and   Counterclaim. 

1.  Paragraph  first  is  denied,  except 
as  herein  admitted.  On  the  day  there- 
in mentioned,  the  plaintiff  attempt) 
strike  the  defendant,  and  the  defend 
ant  thereupon,  in  order  to  protect  him- 
self from  violence,  struck  the  plaintiff, 
using  no  more  force  than  was  neee 

to  use  to   defend   himself  from   the  at-, 
tack  of  the  plaintiff. 

2.  As  to  paragraphs  second  and 
third,  the  defendant  has  not  any  knowl- 
edge or  information  sufficient  to  form 
a  belief. 

By  way «of  counter-claim: 

1.  The  statements  in  paragraph  first 
of  this  answer  are  made  part  of  this 
counterclaim. 

2.  The  plaintiff,  on  said  day,  while 
the,  defendant    was   defending   himself, 
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the  total  amount  of  the  account  for  said 
mirrors  and  other  articles  and  said 
work,  as  made  out  and  presented  by 
the  plaintiffs,  was  -, 

2.  The  defendant  paid  to  the  plain- 
tiffs from  time  to  time  various  sums 
of  money,  en  account  of  said  mirrors 
and  other  articles,  and  work,  amount- 
ing in  all  to  $500,  and  re-delivei 
them  certain  of  said  articles. 

By  way  of  counterclaim: 

1.  All  the  foregoing  statements  of 
this  answer  are  made  part  of  this  coun- 
terclaim. 

2.  It  was  agreed  between  the  defend- 
ant and  the  plaintiffs  that  all  mirrors 
furnished  should  bu  perfect  and  true, 
and  in  every  way  satisfactory  to  the 
defendant;  and  that  if  any  of  them, 
upon  trial,  should  prove  to  be  untrue 
or  imperfect,  the  same  should  Ik-  i 

for  and  taken  back  by  the  plaintiffs, 
and  others  substituted  in  their  Btead. 

3.  Among  the  articles  furnished  by 
the  plaintiffs  to  the  defendant  undei 
said  agreement,  and  included  in  said  ao 
count,  were  one  pier-glass,  three  man 
tel  mirrors,  and  four  gilt  CO] 
which  were  charged  in  gross,  in  Baid 
account,  at  the  price  of  $500. 

4.  Said  three  mantel  mirrors  proved, 
upon  examination  and  trial,  to  be  un- 
true and  imperfect;  and  were  entirely 
unsatisfactory  to  the  defendant. 

5.  He  notified  the  plaintiffs  on 
June  15th,  1879,  of  the  deficient  and  un 
satisfactory  quality  and  character  of 
gaid  mirrors,  and  requested  them  to  take 
them  away,  and  replace  them  with  true 
and  perfect  mirrors;  but  they  have 
never    done    so,    though    the    defei 

has  at  all  times  been,  and  still  is,  read} 
to  re-deliver  the  said  mirrors  to  them. 

6.  These  mirrors,  if  true,  perfect, 
and  satisfactory,  would  have  been 
worth  about  $400  at  the  price  such 
mirrors  were  to  have  been  furnished, 
under  said  agreement. 

7.  They  were  worth  at  least  $250 
less,  on  account  of  their  deficient  char- 
acter. 

The  defendant  claims  to  recoup  said 
sum  of  $250  for  such  deficiency,  to  the 
extent  of  the  balance  claimed  by  the 
plaintiffs,  and  asks  judgment  against 
the  plaintiffs  for  the  excess. 

421 
TRAVERSE   OF   PLAINTIFF'S   GEN 
ERAL      ALLEGATION      OF      PER- 
FORMANCE. 


'I'll.-      plaintiff      has      not      duly      pel 
formed   all   the   conditio]  '   con 

tract  on  his  part,   but,  on   the  contrary 

the  particular  bi 
as  in   complaints;    and    if    the 
broken    does    not    appear    in    the    com- 
plaint, it   may  be  Stated   thus,  although 
said  contract  contained  a  provision,  of 
following  re  in- 

sert the  copy),  the  defendant  did  not, 

431 
PRIVILEGED        COMMUNICATION} 

i 'LA  I  NT  n>i:  SLANDER. 

1.    The  plaintiff  had  been  a  clerk  to 

tho    defendant.      Baid    John    Smith    WWt 

a  friend  oi  at,  engaged  in 

[  he   BS  ad  applied  to  t  In-  de- 

en  da  i  o  t  In-  cha  i 

of  tho   plaintiff,   who  was  seeking  em- 
ployment of  him.    'iln-  defendant  spoke 

Of    while    giving 
to    said    John    Smith,    in  ■•,    his 

of    the  plaintiff,    for    the 
purpose  aforesaid. 

L'.  Paragraphs  third  and  fourth  arc 
denied. 

1  8  7 
\L    OF    PART,    AM)    TENDER 
OF  BESID1 

1.  'I'll.-  def«  adanl  promised  to  pay 
the   plainl 

vices],     in     Baid     co'uplaint 
tinned   were   worth   no  more  than    - 

2.  On     July     1st,     1S70,     and     ! 

this  action,   he  tendered   to   the  plain- 
it  of  said  Bum;  but 
i  he    plaint  iff    refused    to    receive    the 
same. 

3.  The  defendant  has  ever  sin 
maincl,   and   >till   is,  ready  and  willing 

id  sum  to  the  plaintiff;  but 
the  plaintiff  has  hitherto  refused  to  re- 
ceive the  same. 

44  3 
TO    COMPLAINT   FOR   AN   INJUNC- 
TION      AGAINST       FOULING     A 
STREAM. 

1.  The  defendant  denies  so  much 
of  paragraph  third  as  alleges  that  he 
has  allowed  sundrj  noxious  chemicals, 
substances  and  fluids  to  be  thrown  into 
or  mixed  with  the  water  of  said  brook 
whereby  said  water  has  been  fouled. 

2.  Paragraphs  fifth,  sixth  and  seventh 
are  denied,  except  the  notice  and  re- 
quest alleged  in  paragraph  sixth,  which 
are  admitted. 
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XXIV.  VERIFICATION.  —  A  verification  by  oath  to  pleadings  of 

!  with  varying  exceptions  in  the  different 

and  the  universal  one  of  not  asking  self- 

oation,  and  "• .  1  requirements,  usually  as  to  the  denial 

ed  by  the  answering  party." 

XXV.  EVIDENCE  ADMISSIBLE  UNDER  ANSWER." 

XXVI.  OBJECTION  AT  TRIAL  HAZARDOUS.  —  Of  course,  it  is 

art  of  an 

!  in  objecting  to  the  offer  of  evi- 

.iikI  the  interpretation  of  it 

liabli  i  that  which  it  would  receive  on 

■  on,     "  Where 

■  of  evidence  at  the  trial, 

if  it   can   be  BOUght  to  be 

it  will  be  1  I*  •'•  ill  usually  be  taken  as 

u  aa  uii- 
'!  i  e  held  I  that 

::.5S 


oa;" 

■ 


•  Nat. 
1,    77 
Holdredf 
\.    W.   - 
:,  119  Am.  Bt 


ANSWERS  EH  EQUITY- See  Bill  and  Answer. 
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I  SCOPE  NOTE.  -tide,  after  a  few  general 

o  i  appeal  bonds  and 

Buniiiwir.   |  i  he  pr< dure  as  to 

Appeals"  in  this  volume. 
appeal  bom  tinal  ca        set    I  be  title 

.1." 

II  APPEAL  BONDS  PURELY  STATUTORY.   A  I   .,;  ■  ,  R  Uj. 

the  |  ayment  of  a  judg- 

'  lite  ;'  ;m<l  w  ben 
that   author.  ,!>!    :iu,[   \\u. 

•       ..   efl  Midi 


1.  CM 

N.    V. 

I : 

119, 
BS      1  -N.     Y. 

0.1    Mm. 
Utah.  — 

2.  OaL  I  Cat. 


M  Count  -t  rong, 

.  :      - 

•   Mont,    llfl 
.\     Y . 

17  N.   V.  Tenn 

r,  91  Tenn.  359,    1 9 

8.    W.    882.     Tex.  — Houston   &    T.   R. 

Farm,  91   Tex. 

i 

Statute  Making  Omission,  the  Court 
Cannot    Rectify    It.  —  In    Braxton      >. 

^ourt 
■  "irt     law, 
ry   law   for   U>" 
r   of  exercising  the   right   of  ap- 
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requirement,  then  the  filing  of  a  bond,  in  strict  accordance  with  the 
statute  is  necessary  to  perfect  an  appeal.3 

I'..  Exemptions.  1.  In  General.  —  Certain  political  bodies,  cor- 
porations and  classes  are,  in  most,  if  not  all  jurisdictions,  exempted 
by  statute  from  giving  bonds  or  undertakings  on  appeals.4 

2.  Deposit  of  Money.  —  A  deposit  of  money  in  lieu  of  an  appeal 
bond  can  be  made  when  such  procedure  is  provided  for  by  statute,8 
but  not  otherwise.6 

3.  In  Forma  Pauperis.  —  There  can  be  no  appeal  in  forma  pauperit 
without  statutory  provision  therefor,7  and  the  statutory  provision 
must  be  strictly  followed.8 


peal,  declares,  that  bond  and  security 
shall  be  given  by  the  plaintiff,  if  he 
appeal,  but  totally  omits  the  clause  in 
the  old  county  court  law,  which  directed 
bond  and  security  to  be  given  by  the 

defendant,    if    he    appealed 

This  was  probably  a  mere  omission  in 
the  legislature,  but  it  belongs  to  them, 
not  to  this  court  to  rectify  it."  And 
allowed  the  appeal. 

3.  Ariz.  —  Sutherland  v.  Putnam,  24 
Pac.  320.  Cal.  —  Meyer  v.  San  Diego, 
130  Cal.  60,  62  Pac.  211.  Colo.  —  Clel- 
land  v.  Tanner,  8  Colo.  252,  7  Pac.  9. 
Fla.  —  Finnegan  v.  Fernandina,  14  Fla. 
72.  111.  —  Traders'  Safe,  etc.  Co.  v. 
Calow,  77  111.  App.  146.  Ky.— Wickliffe 
v.  Clay,  1  Dana  585.  La.  —  Dubreuil  v. 
Dubreuil,  5  Mart.  81.  Me.  —  Moore  v. 
Phillips,  94  Me..  421,  47  Atl.  913.  Mass. 
Santon  v.  Ballard,  133*  Mass.  464.  Mont. 
Washeo  Copper  Co.  v.  Hickev,  23  Mont. 
319,  58  Pac.  866.  Neb.  — Hier  v.  An- 
heuser-Busch, 52  Neb.  144,  71  N.  W. 
1005.  Nev.  —  Marx  v.  Lewis,  24  Nev. 
306,  53  Pac.  600.  N.  Y.  — Agricultural 
Iron  W.  v.  Brooklyn.  85  N.  Y.  652; 
Langley  v.  Warner,  1  N.  Y.  606.  N.  C. 
Harshaw  v.  McDowell,  89  N.  C.  181. 
Ohio  — Hubbard  V.  Topliff,  60  Ohio  St. 
382,  54  N.  E.  367.  S.  D.  —  McConnell 
V.  Spicker,  13  S.  D.  406,  83  N.  W.  435. 
Tex.  —  Smithwick  v.  Kelly,  79  Tex.  564, 
15  S.  W.  486.  Utah  —  Crisman  v.  B.  G. 
&  C.  F.  Co.,  3  Utah  249,  2  Pac.  208. 

4.  These  are  generally  persons  act- 
ing in  a  fiduciary  or  representative 
character  as  administrators,  guardians, 
trustees,  as  well  as  governments,  muni- 
cipalities and  officers  of  political  insti- 
tutions. See  the  statutes  of  the  various 
jurisdictions  for  details. 

5.  Cal.  —  Wiebold  v.  Eauer,  95  Cal. 
418,  30  Pac.  558.  D.  C.  —  Mitchell  v. 
Evans,  18  App.  Cas.  254.     Idaho. — Mc- 
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Vay's  Estate,  14  Idaho  56,  93  Pac.  28. 
La.  —  Sauer  v.  Union  Oil  Co.,  43  La. 
Ann.  699,  9  So.  566.  Mass.—  Maleytf. 
Moshier,  160  Mass.  415,  36  N.  E.  "64. 
Mont — Hines  v.  Carl,  22  Mont.  501, 
57  Pac.  88.  Nev.  — Alt  v.  California 
Fig  Syrup  Co.,  18  Nev.  423,  4  Pac.  743. 
N.  Y.  —  Lane  v.  Humbert,  9  N.  Y.  Supp. 
744,  31  N.  Y.  St.  277;  Mclntyre  v.  Strong, 
63  How.  Pr.  405.  N.  C  — Eshon  v. 
Chowan  Co.,  95  N.  C.  75.  S.  D.  —  Bon- 
nell  v.  Van  Cise,  8  S.  D.  592,  67  N.  W. 
685.  Wash.  —  In  re  Sullivan's  Estate, 
25  Wash.  430,  65  Pac.  793. 

6.  Fla.  — Gordon  v.  Camp,  2  Fla.  23. 
Ky.  —  Alvord  v.  Mullory,  10  Ky.  L. 
Rep.  80.  S.  D.  —  Brown  v.  Brown,  12 
S.  D.  380,  81  N.  W.  627. 

In  Beckwith  v.  Kansas  City  &  O.  R. 
Co.,  28  Kan.  484,  the  court  said:  "In 
this  case  no  appeal-bond  was  filed  by 
the  plaintiff,  therefore  it  cannot  be 
urged  that  the  appeal-bond  was  simply 
irregular  or  defect' ve.  The  deposit  was 
intended  as  a  substitute  for  a  bond,  but 
the  statute  makefj  no  provision  for  a 
party  to  deposit  money  as  security  in 
lieu  of  the  undertaking  or  bond."  The 
court  therefore  dismissed  the  appeal. 

7.  Ga.  —  Ball  v.  Mapp,  114  Ga.  349, 40 
S.  E.  272;  Fite  v.  Black,  85  Ga.  413,  11  S 
E.  782.  N.  C  — Speller  v.  Speller,  119 
N.  C.  356,  26  S.  E.  160;  Martin  v.  Chas- 
teen,  75  N.  C.  96.  Tenn.  —  Davis  v. 
Jackson,  39  S.  W.  1067.  Tex.  — Smith 
v.  Buffalo  Oil  Co.,  99  Tex.  77,  87  S.  W. 
659;  Black  v.  Snedecor  (Tex.  Civ.  App.), 
127  S.  W.  570;  Bargna  v.  Bargna  (Tex! 
Civ.  App.),  123  S.  W.  1143. 

See  the  title  "Appeals." 

8.  Ga.  —  Gibbons  v.  McComb,  3  Ga. 
252.  N.  C— State  v.  Smith,  152  N.  C 
842,  67  S.  E.  965;  State  v.  Bramble,  121 
N.  C.  603,  28  S.  E.  269.  Tex.  —  Golight- 
ly  v.  Irvine,  4  Wills.   Civ.   Cas.    §  181. 
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III      LIABILITIES    ON  EONDS.  —  A.    Consideration.  —  An   ap- 
peal  bond     for  which   t:  :ion    is  void  and  of  no 
but  if  the  boi  with  the  requirements  of  the  statute 
the  c"  :i  the  body  of  the  bond.10 
B  1  insufficient  as  a  statir 

ig  on  the  obligors  as  a  common-law 

utiiin  ti.  .cments  of  a  contract.11 


8trlct    Construction.  —  In     Moore    r. 

of  the  ar-. 
in     forma 

re    can    l.e    little     .loubt     that    the 

■ 
made,  should   be  eonsl 
• 
at    I 

-  The      *  trt      <if 

Texas    in    - 

the    *• 

doubts    b' 

"that 

- 

9.     U.   S 

:■.:. 

1 

; 

lids.  4   Ky. 
J.  —  Vii:.  -    r 

in  an 
■ 
*  of  the 

ot   of  jur. 

and  it  i- 

•  as    of 
the  judgment  -  •■'■  as  the 

bond   wti 

-   r.   Huti. 

In    Excess    of  Requirement.  —  V 
upon  rom  an  order  of   G 

nting   a   new   trial,   an 
taking  beyond 

of   the    code    for   the   j  of   an 

appeal,  so  much  thereof  as  is  in  excess, 


unless  a  consideration  therefor  can  be 
Lb  without  con- 
:inot     be     eni\ 
71. 
Not  in  accord  with  the  case  of  United 
or  of  the  prin- 
D   above   in  the   case   of 
_  Pac. 
!:      "Th. 
i;ot  secured  did  not 
8  undertaking 
■.    to  make  the 
The  sureties  on  such 
-  8  to  be  liable  if  the 
I,  since  the  re- 
■    ■ 

•1   of, 
for  the 
■ 

.;.  w. 

Cal.— 1><  -  I  Cal.  502. 

Neb.  - 

N. 

X.   Y. 
:  Sow. 

Bosw. 

• 

ling  that 
!    jiactum,    not 
is    no    consideration    in 
■  one  is  expressed  in 
-.   that   the 
an     undertaking     in 
ed  stipula- 
tion?,  and    not  ...     The 
n   referred   to, 
an   undertaking,  to  the 
.  .:.  We 
1  other  condi- 
anchard, 

11.     Ala.  —  P  '"•    Carter,     117 

Ala.    5  "  ReP- 

rd  Bros.  Co.   ''• 

b,  16  Col 
I  .        '  £       115     111. 

I  N.  E.   770;  Schill  V.  Eeisdorf,  88 
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C.  Insufficient,  Informal  or  Defective  Bonds.  —  That  an  appeal 
bond,  filed  in  good  fail  a,  may  be  insufficient  under  the  statute,  does  not 
necessarily  deprive  the  appellate  court  of  jurisdiction,12  although  such 
insufficiency  is  a  proper  ground  for  the  dismissal  of  the  appeal,1 ::  when 


HI.  580.  Md.— Harris  v.  Regester,  70  Md. 
L09,  16  Atl.  386.  Mass.  —  Pray  v.  Was- 
dell,  146  Mass.  327,  16  N.  E.  266. 
Mich.  —  Healv  v.  Newton,  96  .Mich.  228, 
55  N.  W.  666.  Neb.  — United  States 
Fidelity  Co.  v.  Ettenheimer,  70  Neb. 
147,  99  N.  W.  652,  113  Am.  St.  Rep.  783. 
N.  Y.  —  Goodwin  V.  Bunzl,  102  N.  Y. 
224,  6  N.  E.  399;  Gein  v.  kittle,  43  Misc. 
421,  89  N.  Y.  Supp.  488.  N.  D.— 
Braithwaite  v.  Jordan,  5  N.  D.  196,  65 
N.  W.  701,  31  L.  R.  A.  238.  Ohio. — 
Franklin  Bank  v.  Bartlet,  Wright  742. 
S.  D.  — Skinner  v.  Holt,  9  S.  D.  427,  69 
N.  W.  595,  62  Am.  St.  Rep.  878. 

"This  departure  from  the  statute 
does  not  render  the  bond  void.  The 
principle  is  familiar,  and  has  been  of 
frequent  application,  that  bonds  taken 
by  ministerial  officers  in  the  course  of 
judicial  proceedings,  and  intended  to 
be  taken  in  compliance  with  statutory 
requirements,  though  departing  from 
them,  may  be  valid  as  common  law 
obligations;  and  will  be,  if  voluntary, 
founded  on  a  valuable  consideration, 
and  not  in  condition  violative  of  law." 
Babcock  v.  Carter,  117  Ala.  575,  23  So. 
487,  67  Am.  St.  Rep.  193. 

An  undertaking  on  appeal,  in  a  claim 
and  delivery  action,  to  pay  all  costs 
and  damages  which  may  be  awarded 
and  the  amount  directed  to  be  paid  by 
said  judgment,  but  not  containing  any 
agreement  to  "obey  the  order  of  the 
appellate  court  on  appeal"  as  required 
by  Comp.  Laws,  5221,  while  not  suffi- 
cient, as  a  statutory  undertaking,  to 
stay  the  execution  of  a  judgment,  yet, 
the  penalty  of  the  bond  being  in  such  a 
sum  as  to  indicate  that  the  purpose  was 
to  secure  payment  of  the  amount  found 
to  be  the  value  of  the  property,  to- 
gether with  costs  and  disbursements, 
and  the  undertaking  having  been 
treated  as  entirely  regular  by  the  par- 
ties, and  no  execution  issued,  it  will  be 
given  effect  as  a  common-law  obligation 
and  the  liability  of  the  obligors 
thereunder  enforced.  Coughran  V. 
Sundback,  13  S.  D.  115,  82  N.  W.  507, 
79  Am.  St.  Rep.  886. 

The  test  of  the  enforceability  of  such 
a  bond  is  whether  a  consideration  exists 

vol.  n 


independent  of  the  statute;  if  so,  and 
the  bond  has  the  other  essentials  of  a 
common  law  contract,  it  may  be  en- 
forced. Stevenson  v.  Morgan,  67  Neb. 
207,  93  N.  W.  180,  108  Am.  St.  Rep 

12.  111.  —  Eggleston  v.  Royal  Tr. 
Co.,  192  111.  101,  til  V  B.  423.  Hid.  — 
Meehan  r.  Wiles,  93  Ind.  52.  Wash. — 
Bloomingdale  v.  Weil,  29  Wash.  611,  70 
Pac.  94. 

An  undertaking  having  been  filed, 
although  not  sufficient  under  the 
statute,  the  appeal  was  subject  to  be 
dismissed  on  motion;  yet,  being  filed 
in  good  faith  as  an  undertaking,  it  had 
the  effect  of  giving  the  court  jurisdic- 
tion of  the  appeal.  Wasem  v.  Bellach, 
17   S.   D.   506,   97   N.   W.   718. 

A  motion  in  the  circuit  court  to  dis- 
miss an  appeal  from  a  judgment  of  a 
county  court  on  account  of  an  alleged 
defect  in  the  appeal  bond,  where  such 
bond  is  sufficient  to  confer  jurisdiction, 
is  addressed  to  the  discretion  of  the 
court,  and  its  refusal  to  dismiss  will 
only  be  reversed  where  an  abuse  of 
discretion  appears;  but  it  is  the  better 
practice,  where  the  bond,  though  le- 
gally sufficient,  is  defective  in  form,  to 
require  a  new  undertaking  to  be  filed. 
Starkweather  V.  Bell,  12  S.  D.  146,  80 
N.  W.  183. 

13.  U.  S.— Mandeville  v.  Ri^s,  2  Pet. 
482,  7  L.  ed.  493.  Ala.— Griswold  v. 
Thornton,  129  Ala.  454,  30  So.  717.  Cal. 
Forni  v.  Yoell,  95  Cal.  442,  30  Pac.  578; 
Wood  v.  Pendola,  77  Cal.  82, 19  Pac.  183. 
111. — Eggleston  v.  Royal  T.  Co.,  192  111. 
101,61  N.  E.423.  Ind.— Michigan  Cent., 
etc.  R.  Co.  v.  Northern  Ind.  R.  Co.,  3 
Ind.  239.  Ky.  —  Clinton  v.  Phillip's 
Admr.,  7  T.  B.  Mon.  118.  La.  —  Voel- 
kel  v.  Voelkel,  18  La.  Ann.  639.  Mont. 
Baker  v.  Butte  C.  W.  Co.,  24  Mont.  113, 
60  Pac.  817;  Creek  v.  Bozeman  W.  W. 
Co.,  22  Mont.  327,  56  Pac.  362.  S.  D. 
Starkweather  v.  Bell,  12  S.  D.  146,  80 
N.  W.  183.  Wash.  —  Bloomingdale  v. 
Weil,  29  Wash.  611,  70  Pac.  94;  Erick- 
son  v.  Erickson,  11  Wash.  76,  39  Pac. 
241.  Wis.  —  Parish  v.  Eager,  15  Wis. 
590.  Wyo.  —  Johnson  v.  Marion,  1 
Wyo.  21. 

"The    appellate    court    had    jurisdic- 
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properly  objected  to  by  the  appellee.14  But  when  it  has  not  been  dis- 
missed, but  has  served  the  purpose  for  which  it  was  filed,  the  obligees 
are  estopped  from  denying  their  liability  on  such  bond.15 


tion  of  the  general  subject  involved  in 
the  appeal  to  that  court,  and  it  ac- 
quired jurisdiction  of  the  particular 
action  by  fi  lin  «_r  the  transcript  of 
the  record.  It  had  full  jurisdiction 
to   decide   the  ca9e.     A   motion   to   dis- 

was  the  proper  remedy  for 
lants'      failure      to      file      the      proper 
bond.       The     failure     to     file     a     bond 
in  compliance  \sith  the  order  is  gi 
for    dismissing    the    appeal    upon    such 
motion.       (Carson     V.     Blerle,     3 

If    such    a    motion    is    ma  : 
law  does  •  I  that  where  ■  party 

has  i' 

.1,    his    ap]  eal    shall    be 
without   giving   him   an   opportunity   to 
file  a  good  ai  i  raffieienl 

at   DO 

appeal  to  I  all  be 

dismissed  by  reason  of  any  informality 
or  insufficiency  of  I  1   bond,  if 

arty    taking 

within    a     r 

by   the  court,    : 

bond   to   1  •  court.      In 

•    ' 
feci  the  aii.  ai  bj  bond,  and 

it  was 

enit  court  as  :i  proper  bond,  in  compli- 
ance  with   the   order  allowing  t 
p>- tl.      The  could    not    bo    dis- 

1,    on    motion,    on    account    of    the 
insufficiency  of  the  bond  without  giving 
the     appellants    opportunity     to    file    a 
proper   bond.      If   a    motion    to    •: 
on    account    of    an    insufl  I        >nd    is 

a   apt  time. 

i  Pries     V.     Pitl  •.     Wayne     and 

Chicago  Bailroad  «'•■..  40  111.    i  i.       En 

this  case   it    was   not   made   at   all,   ami 

the   judgment    of   the    Appellate    Court 

in    dil  '.roup. 

i-   any  objection  to  the   bond 

it   wa-  waived  by  the  joinder  in  ei 

the   party    for   whose    benefit    the    bond 

given    and    the    submission    of   the 

cause  to  the  court  for  decision  upon  the 

errors  assigned.     The  conclusion  of  the 

-t    that    it    was    without 

jurisdiction  of  the  cause  was  an  error." 

<■.  Roval  Tr.  Co.,  192  111.  101, 

61    X.   B.  423. 

14.     Cal.  —  Forni    v.    Yoell,    95    Cal. 
442,      30      Pac.      578.     Idaho.  —  In     re 


.    12   Idaho  410,  86  Pac. 
273.     111.  —  Eggleston   v.  Koyal  T.   Co., 
192   111.  101,  61  N.  E.  423;  Scholfield  v. 
.    103    111.    138.     La.  — McSweeney 
i'.  Blank,  107  La.  292,  31  So.  636;  Chase 
v.  Omaha  Loan  &  T.  Co.,  56  Neb.  358, 
76  X.  W.  896.    Neb.  — Casey  v.  Peebles, 
L3  Neb.  7,  12  X.  W.  840.    S.  D.— Stark- 
weather V.  Bell,  12  S.  D.  146,  80  N.  W. 
Tex.  —  Cason    c.    Lanov,  S2   Tex. 
317,  18  S.  W.  667.    Wash.  —  Warburton 
•    Bal]  a,    '.»    Wash.    537,   38    Pac.    140. 
Wis.  [5    wis.   590. 

General  Objections.— "Other  grounds 
of  objection  are  of  so  general  a  char- 
are  not  entitled  to  eon- 
tion.     For     example,     the     fifth 
ground  is  'because  the  bond  on  appeal 
•  e  in  not  complying  with  the 
•ts  of  law.'     This  points  out 
defect,  and  gives  neither  the 
ndent   nor  the  court  any  notice  of 
lar  in   which  it  is  alleged  to 
ive."      Healy    p.    Seward,    5 
Pac.  874. 
Waiver    of    Defects.— In     Street    v. 
1    So.    138,   the 
court   held   that   a  failure   to   point  out 
in   the  motion   fur  dismissal   the  partic- 
ular    delects     complained     of     was     a 
■i  pari  of  the  appellee. 
Disregard  the  Motion.— "The  ground 
nt  undertaking  on   Baid 
raa  ever  filed  is 
so    indefinite    and    uncertain    that    the 
ounsel   is   compelled   to   pick 
rtain  grounds  upon  which  he  sup- 
poses his  adversary  intends  to  rely.     It 
is   the   duty   of   the   party   to   state   his 
grounds  specifically,  and  if    he  fails  to 
do  so,  the  court  ought  to  disregard  the 
motion."     Jackson  v.  Barrett,  12  Idaho 
■  Pae.  270. 
15.     Cal.  —  Murdock     t;.    Brooks,    38 
CaL   r,00,    Gi">2:    Dore    v.   Covey,   13   Cal. 
502,  509.     Colo.  — Collbreath  v.  Coyne, 
109    Pac.    428;    Duncan   v.   Thomas,    17 
Colo.  .69  Pae.  310;   Ullery  v. 

Kokott,  15  Colo.  App.  138,  61  Pac.  189; 
Creswell  V.  H.-rr,  9  Colo.  App.  185,  48 
Pac.  155;  Mueller  v.  Kelley,  8  Colo. 
App.  527,  47  Pac.  72.  ILL  —  McCarthy 
r.  Alphons  Const.  Co.,  219  El.  616,  76 
N.  E.  850;  Meserve  v.  Clark,  115  111. 
580,  4  N.  E.  770;  Mix  v.  People,  86  111. 
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3X9.  Ind.  —  Hartlep  v.  Cole,  120  Ind. 
247,  22  N.  E.  130;  Jones  v.  Droneber- 
ger,  23  Ind.  74;  Polk  v.  State,  19  Ind. 
170.  Kan.  —  Gille  V.  Emmons,  61  Kan. 
217,  59  Pac.  338.  Ky.  —  Stevenson  v. 
Miller,  2  Litt.  306,  13  Am.  Dec.  271. 
La.  —  Price  v.  Kennedy,  16  La.  Ann. 
78.  Mass.  —  Pray  v.  Wasdell,  146 
Mass.  324,  16  N.  E.  266;  Granger  v. 
Parker,  142  Mass.  186,  7  N.  E.  785; 
Com.  v.  Sullivan,  11  Gray  203.  Mo. — 
Williams  v.  Coleman,  49  Mo.  325.  Neb. 
McVey  v.  Peddie,  69  Neb.  525,  96  N. 
W.  166;  Stevenson  v.  Morgan,  67  Neb. 
207,  93  N.  W.  180,  108  Am.  St.  Rep. 
629.  N.  Y.  —  Hill  v.  Burke,  62  N.  Y. 
Ill;  Van  Deusen  v.  Hayward,  17  Wend. 
67.  N.  C.  —  Cochran  v.  Wood,  29  N.  C. 
215.  N.  D.  —  Braithwaite  v.  Jordan, 
5  N.  D.  196,  65  N.  W.  701,  31  L.  R.  A. 
238.  Pa.  — Allen  v.  Kellam,  94  Pa. 
253.  S.  D.— Coughran  v.  Sundback,  13 
S.  D.  115,  82  N.  W.  507,  79  Am.  St.  Bep. 
886.  Utah.  — Pratt  v.  Gilbert,  8  Utah 
54,  29  Pac.  965.  W.  Va.  —  Baltimore, 
etc.  R.  Co.  v.  Vanderwarker,  19  W.  Va. 
265. 

Bond  Subserved  Its  Purpose "As 

it  is  put  in  some  of  the  other  cases,  the 
obligors  on  the  bond  are  estopped  to 
deny  their  liability  when  the  bond  has 
subserved  the  purpose  for  -which  it  was 
given,  and  the  appellant  has  had  the 
benefit  of  it;  and  there  is  nothing  in 
the  instrument  itself  to  compel  the 
court  to  release  those  who  have  under- 
taken to  see  that  he  shall  both  pros- 
ecute his  judgment  with  effect  and 
shall  pay  whatever  judgment  has  been 
or  may  be  rendered  against  the  prin- 
cipal." Dye  v.  Dye,  12  Colo.  App.  206, 
55  Pac.  205. 

Estopped  To  Deny  Recitals  in  Bond. 
"It  is  familiar  law  that  obligors  in  an 
appeal  bond  are  estopped  to  deny  the 
recitals  of  the  bond."  Harding  v. 
Kuessner,  172  111.  125,  49  N.  E.  1001. 

Sureties  Cannot  Take  Advantage  of 
Their  Own  Omission.  —  "But,  indepen- 
dent of  this  consideration,  the  jurisdic- 
tion of  the  Court,  in  the  case  in  which 
the  undertaking  was  given,  cannot  be 
questioned  by  the  sureties,  for  the  judg- 
ment of  the  Appellate  Court  is  conclu- 
sive upon  the  appellant  as  to  the  juris- 
diction of  the  Court,  as  well  as  to  all 
other  matters  involved  in  the  case,  and 
is,  therefore,  conclusive  upon  his  sure- 
ties also.  (Hathaway  v.  Davis,  33  Cal. 
161;  Riddle  v.  Baker,  13  id.  295-  '  ■  i  , 
v.  Backus,  25  id.  223.)     .    .    .     Whether 

vol.  n 


the  undertaking  was  accompanied  by 
the  affidavit  of  the  sureties  does  not 
appear  upon  the  face  of  the  complaint, 
but  it  does  appear  from  the  facts  there 
stated  that  further  proceedings  were 
never  taken  upon  the  judgment,  and 
that  Brooks  had  the  full  benefit  of 
a  stay  pending  his  appeal.  Such 
being  the  case,  can  he  or  his  sureties 
be  heard  to  say  that  the  undertaking 
is  void  because  all  the  forms  of  the 
statute,  through  their  omission,  were  not 
complied  with  i  It  seems  to  be  settled 
that  the  failure  of  the  sureties  to 
justify,  if  such  was  the  case,  consti- 
tutes no  defense.  This  rule  is  deduced 
from  the  proposition,  which  no  one  dis- 
putes, that  a  party  may  waive  a  com- 
pliance with  statutory  conditions  which 
are  merely  directory  and  intended 
solely  for  his  benefit.  The  provisions 
of  the  statute  which  require  the  resi- 
dence and  occupation  of  the  sureties 
to  be  stated,  the  penalty  of  the  under- 
taking to  be  double  the  amount  of  the 
judgment,  and  the  affidavit  of  the  sure- 
ties that  tiny  are  worth  the  amount 
specified  in  the  undertaking  over  and 
above  all  their  just  debts  and  liabili- 
ties, exclusive  of  property  exempt  from 
execution,  are  directory,  and  a  compli- 
ance therewith  may  be  waived  by  the 
respondent,  either  expressly  or  im- 
pliedly, by  failing  to  take  any  ad- 
vantage of  their  non-observance,  and 
treating  and  accepting  the  undertaking 
as  sufficient."  Murdock  v.  Brooks,  38 
Cal.  596. 

Defendant  Forbears.  —  "But  a  re- 
cognizance defective  in  form  may  de- 
rive validity  from  the  consent,  express 
or  implied,  of  the  parties  intended  to 
be  affected  by  it.  It  is  tendered  to  the 
defendant  in  error  as  security  in 
consideration  of  the  delay  and  risk 
to  which  he  may  be  subjected,  and 
if  he  elects  to  accept  and  treat  it 
as  valid,  and  for  this  reason  forbears 
to  proceed  by  execution  pending  the 
writ  of  error,  neither  the  principal  nor 
the  surety  can  evade  liability  on  the 
ground  of  non-conformity  to  the  re- 
quirements of  the  statute."  Allen  v. 
Kellam,  94  Pa.  253. 

Unconscionable  Defense.  —  "It  is  too 
late  for  the  appellants,  after  having 
executed  the  replevin  bond  and  ob- 
tained possession  of  the  property,  after 
the  court  has  rendered  judgment  award- 
ing the  property  to  the  appellee,  and 
after    a    failure    to    comply    with    the 
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IV.     SUMMARY  REMEDIES   AGAINST  SURETIES.  —  A.  Per- 

rally.  -     I-.  in  many  jurisdictions  the  courts 

Luthorized,  when  rendering  judgment  against  an  appellant,  to 

r  judgment  against  the  sureties  also.1"     But  in  such  case  the 


order  of  t:.  judgment, 
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an  uncon- 
Cole, 
82   '• 

t  nor 
his    surety  D    this 

bond  as  a 

.1     has    been 

without    i  ■    now 

lity  ot 
• 
ence 

:   and  thai 

.1.  11' 

Has     Full     Benefit.  —  ' '  Wit  hi  i. 
•    ■ 
of  Hayward   i 

■ 

Q     the 

stat    - 

the    i 

•iow   be   al 
I 
•    should 
. 
17   " 

16.     U.  S 

Ark. 

I 
Cal.  —  Reay  p.  But- 

- 

Colo. 

Ga. — 

" 
Mayo  v.  87.    la. 

- 

W.    :  an  P.  Hart.  61   Iowa  52.". 

Lfl   N.   W.        I  rryhill   v.   Keilmeyer, 

Kan.  —  Gi  Carter. 

.   1".     La.  — I.-   Bl    DC   P.  Massieu. 

n.  384.     Minn.  —  Davidson   r. 

-    Minn.  258.     Miss.  —  Kiernan 


r.   Cameron,   66    Mia*.    142,   G   So.   206; 

Conger  v.  Kobinson,  4  Smed.  &  M.  210. 

N.   M.  —  Dolds    f.   Robertson,   3    N.   M. 

_.     N.  C  — Clerk's  Office 

r.    Huffsteller,    67    N.    C.    449.      Ore. — 

Portland  Tr.  Co.  r.  Havely,  36  Ore.  234, 

59  Pac.  466,  61  Pac.  346;   Holbrook  v. 

Investment    Co.,   32    Ore.    104,    51    Pac. 

151;    Charman   c.   McLane,   1   Ore.   337. 

Tenn.  —  V.'liitesides      r.      Hickman,      2 

Verg.  35  v     Tex.  —  Hickcock  v.  Bell,  46 

-el   v.   Deutschman   (Tex. 

,   100  S.  W.  1164.     Wash. — 

Allen    r.   Catlin,   9   Wash.   603,   38   Pac. 

Wash.   414,   35 

16  Pac.  269.    W.  Va.  — Arthur 

•.    12  S.  E.  872, 

■   L 


In  an  aj  |  rieo,  where 

the    local    law    provides    for    securing 
judgments    against    sureties,    the    court 
wtLB  rendered  in  the 
Court  jointly  against   the  de- 
fendants  and  their  sureties  in  the  ap- 
i   it   is   alleged  for  error 
h    judgment    could    be    ren- 
.       :st  the  latter.     But  there  is 
.   tli is.     It  is  a  very  common 
thing  to  provide  by  statute 
;hat    sureties    in    appeal    and    writ    of 
.1  be  liable  to  such  judg- 
|  ellate  court  as  may   be 
t   their  principals.   This 
on  the  proposition  that  such 
the  act  of  signing  the  bond, 
Unitary    parties    to    the    suit 
Ives  thereby  to  the 
'he  court."     Moore  V.  Hunt- 
■  .  17  Wall.  417.  134,  21  L.  ed.  642. 
Laws    Constitutional.  —  "It    is    con- 
!     that     the    judgment    ren 
-t    the    b  void,    because 

ourt  had  no  jurisdiction  over  their 
•    was   given  without 
due   :  '  "    '^w>   an'l   without   ren- 

te notice;  and  because  the  section 
ler  which  it  was  given  is 
unconstitutional.  It  is  conceded  that 
the  lower  court  had  jurisdiction  of  the 
subject-matter  of  the  suit,  and  of  the 
defendant  against  whom  the  original 
ent  was  rendered,  and  from  which 
that  defendant  appealed.  Now,  that 
appeal    was   a   continuation   of   the   ac- 

vol  n 
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bond    must    comply    strictly    with     the    terms     of    the    statute.17 


tion;  by  it  the  original  judgment  en- 
tered in  the  action  was  suspended  until 
the  appellate  court  had  determined  its 
validity;  and  when  the  sureties  to  the 
undertaking  on  appeal  agreed  that,  in 
case  of  the  affirmance  of  the  judgment, 
or  of  any  part  of  it,  by  the  appellate 
court,  and  of  its  non-payment  by  the 
judgment  debtor,  judgment  might  be 
entered  also  against  them,  in  the  court 
from  whose  judgment  the  appeal  was 
taken,  according  to  the  law  under  which 
the  appeal  was  taken,  they,  in  legal 
effect,  voluntarily  made  themselves  par- 
ties to  the  action,  and  submitted  them- 
selves to  the  jurisdiction  of  the  court. 
The  court,  therefore,  had  jurisdiction 
not  only  over  the  person  of  the  original 
defendant  to  the  action,  but  also,  over 
the  persons  of  the  sureties  to  the  under- 
taking on  appeal  in  the  case,  until  en- 
forcement of  any  judgment  recoverable 
against  them  as  parties  to  the  action." 
Meredith  v.  Santa  Clara  Min.  Assn.,  60 
Cal.  617. 

Nature  of  Proceeding.  —  "The  entry 
of  judgment  against  the  sureties  upon 
an  appeal  bond  is  not  a  special  pro- 
ceeding within  the  definition  of  section 
23  of  the  Code  of  Civil  Procedure,  but 
is  a  part  of  the  procedure  in  the  orig- 
inal action  authorized  by  section  942 
of  the  Code  of  Civil  Procedure,  and  is 
in  sequence  of  the  judgment  rendered 
therein  against  appellant.  Under  the 
provision  of  this  section  the  sureties 
stipulate  that  upon  the  affirmance  of 
the  judgment  appealed  from,  if  the  ap- 
pellant does  not  pay  the  same  'within 
thirty  days  after  the  filing  of  the  re- 
mittitur,' judgment  may  be  entered 
against  them  for  the  amount  of  said 
judgment,  with  the  interest  that  may 
then  be  due  thereon.  They  thus  make 
themselves  parties  to  the  original 
action  and  the  proceedings  against 
them  are  all  taken  in  that  action." 
Hawley  v.  Gray  Brothers,  etc.  Co.,  127 
Cal.  560,  60  Pac.  437.  See  also  White 
v.  Prigmore,  27  Ark.  208;  Shannon  v. 
Dodge,  18  Colo.  164,  32  Paci  61. 

Parties.  —  In  accord  with  the  pre- 
ceding case  the  following  authorities 
also  hold  that  the  surety  by  signing 
the  bond  becomes  a  party  to  the  case 
and  submits  himself  to  the  jurisdiction 
of  the  court.  Ark.  —  White  v.  Prig- 
more,    29    Ark.    208.      Colo.  —  Shannon 

vol  n 


v.  Dodge,  18  Colo.  164,  32  Pac.  61.  la. 
Jewett  r.  Shoeman,  124  Iowa  561,  100 
N.  W.  531.  Kan.  —  Greer  v.  McCarter, 
5  Kan.  17.  Miss.  —  Kiernan  r.  Cam- 
eron, 66  Miss.  442,  6  So.  206. 

On  Dismissal  of  Appeal.  —  ' '  The  court 
had  jurisdiction  to  examine  the  record 
before  it,  and  dismiss  the  appeal,  or 
affirm  the  judgment  of  the  justice.  It 
cannot  be  claimed  that  the  circuit  court 
did  not  have  jurisdiction  to  remlir  a 
judgment  upon  the  appeal  bond  for  the 
costs  which  accrued  in  the  circuit  court. 
It  would  be  a  most  singular  state  of 
affairs,  if  a  party  who  invokes  the 
jurisdiction  of  a  court  is  not  liable  for 
the  costs,  when  it  is  ascertained  that 
the  court  has  no  jurisdiction. 

Appeal  bonds  are  for  the  security  of 
appellee,  and  for  the  protection  of  the 
appellant  against  the  judgment,  pend- 
ing the  appeal.  If  plaint  ill' 'a  position 
be  correct,  a  party  may  have  an  appeal 
allowed  when  he  has  no  right  to  appeal, 
and,  after  the  delay  caused  by  the 
wrongful  proceedings,  he  and  the  surety 
on  the  bond  may  insist  that  the  bond 
is  void. 

We  do  not  think  that  this  position 
is  sound.  Under  sections  3580  and  3594 
of  the  code,  above  cited,  the  court, 
upon  dismissing  an  appeal,  may  render 
a  judgment  against  the  appellant,  not 
only  for  the  costs  which  accrue  in  the 
circuit  court,  but  for  the  amount  of  the 
judgment  before  the  justice  of  the 
peace.  And,  if  this  may  be  done, 
section  3594  imperatively  requires  that 
any  judgment  entered  up  against  the 
plaintiff  shall  be  against  him  and  his 
sureties  jointlv. "  Prescott  v.  Bacon, 
64  Iowa  702,  21  N.  W.  151. 

17.  Ala.  —  Reynolds  v.  Cox,  108  Ala. 
276,  19  So.  395;  State  v.  Montgomery,  74 
Ala.  226;  Quinn  v.  Adair,  4  Ala.  "315. 
Ark.  —  Martin  v.  Tennison,  56  Ark. 
291,  19  S.  W.  922.  Cal.  —  Reay  v.  But- 
ler, 118  Cal.  113,  50  Pac.  375;  McCal- 
lion  v.  Hibernia,  etc.  Soc,  98  Cal.  442, 
33  Pac.  329;  Powers  v.  Chabot,  93  Cal. 
266,  28  Pac.  1070;  Churchill  v.  More,  7 
Cal.  App.  767,  96  Pac.  108.  la. — 
Lewis  v.  Mull,  3  Greene  437;  Wilson  v. 
Knight,  3  Greene  126. 

Not  Within  the  Statute.  —  Churchill 
v.  More,  7  Cal.  App.  767,  770,  96  Pac. 
108.     "Counsel  for  both  appellant  and 
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B.   Not  Pi  ;.e  Generally.  —  The  power  of  courts  to  ren- 

der a  nummary  judgment  against  the  sureties  on  an  appeal  bond  is  de- 
rived wholly  from  statute,18  and  in  the  absence  of  statutory  authority 


respondent  discuss  in  their  briefs  the 
character  and  effect  of  the  undertaking 
given  by  the  guaranty  company.  We 
think  it  nol  ry  for  a  pro; 

rxnine 
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in  defanll  i 

■ 
of     t!  • 

d<-Ii'.  • 

of    t!  • 

dertaking  cont< 

. 
able  to  .( 
:  t  by  1 

tion,  but   has  no  ai 

of    two   or 
Kreling,    11G   I 

itipnlation    in 
company  I 

1     upon     moi  -     its 

on  1 
Butler.     1!-     Cal     118. 

•     • 
author 

n  one  co 
by  f  942  The  su- 

■ 

and    such    want    of   jurisdiction    is     ap- 
I         t  upon  thi 
■  so   appai 
void 

Bond  Payable  To  Wrong  Party.  —  In 
hancery    appeal    v.  bond 

to    the    r 

ri 
"There  can  be  no 


against  the  sureties  on  the  appeal  bond. 

g    made    expressly   payable   to   the 

ter,    it    is    not    a    statutory    bond; 

and,    hence,   if   there   be    any   recourse 

against  the  sureties,  it  must  be  sought 

action   on   the   bond."     State   v. 

Montgomery,  74  Ala.  226,  23 

18.     Ala.  —  1!  Murray,     112 

Ala.   185,  i  Jds  v.  Cox, 

L9    So.    395;    Quinn    v. 

r,    I    Ala.    315.      Cal.  —  Weldon    v. 

L54    Cal.    632,    98    Pac.    1070; 

ion  v.  Eibernia,  etc.  Soc,  98  Cal. 

33  Pac.  329;   Powers   r.   Chabot,  93 

Cal.   266,  28  Pac.    L070.     Kan.  — Ways- 

L6.     Ky. — 

.  Miller,  ..     Mich. — 

Booth   v.   Badford,  57  Mich.  357,  24  X 

i lick.   31   Mich. 

131;    Mitchell    r.   Shuert,   17   Mich.   65. 

dair,    52    Mo.    327; 

Walsh,    12   Mo.   272;   Keary  v. 

<■.  Ber- 

'     p.   314,   71   S.   W.  451. 

"  a,   64    Neb.  862, 

Miller  p.  Ilogeboom,  56 

N.     W.    888;    Selby    v. 

.  63  N.  W.  855. 

Tenn.  1,  ,-,    i    y,.,-.. 

rv.fi        »rn,   -j  Ti  ■•:.  6 

s.  W. 

Cannot  be  Extended  by  Implication. 
■  rror  to  be   nol  Lced  is  the 
against     the     sureties.     No 
authority    i  -    such    a   judgment. 

!   is  conditioned  that  the  ap- 
I    shall    prosecute    his    appeal    to 
:    pay   all    damages   and    costs 
which  ma]  rded  against  him  on 

■ !.  —  C.  L.  §  4440.  The  power 
to  render  judgment  against  sureties  on 
bonds    in    li  •  igg,    without    a 

ite   action,   is   statutory,   and   can- 
not be  extended   by   implication.     The 
il  doctrine  is,  that  no  one  can  be 
-    judgment  without  a  suit 
Lf.       Reliaj.ee     was 
§61.33     of    the    Compih  d     i 
which  allows  summary  judgment  against 

rity    for    i 
But  this  bond  is  not  of  that  nature.    It 
is  a  bond  to  abide  the  result  of  an  ap- 
.ind   conditioned   to   pay   all   dam- 
as  well   as   costs.     The 
not  the  principal  thing  secured,  but  are 
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such  judgment  is  absolutely  void.19  Therefore  even  a  stipulation  that 
judgment  may  be  entered  on  motion  rests  for  its  efficacy  on  the  statute 
alone,  and,  without  statutory  provision,  is  of  no  effect.20 

C.  Federal  Courts.  —  Where  the  statutes  of  a  state  authori 
summary  judgment  against  the  sureties  upon  an  appeal  or  superse- 


merely  incidental.  The  statute  allow- 
ing the  sureties  to  be  included  in  the 
judgment  does  not  apply."  Willard  v. 
Fralick,  31  Mich.  431. 

Remedy  Not  Specific.  —  "Where  du- 
ties and  liabilities  are  statutory  and 
no  specific  remedy  is  provided  for  the 
enforcement,  the  substance  of  the 
common  law  embraced  by  the  forms  of 
action  under  our  civil  code  must  be  re- 
sorted to."  Stephens  v.  Miller,  80  Ky. 
47. 

Implied  Authority.  —  Contrary  to 
the  line  of  decisions  cited  above  the 
court  in  Holbrook  v.  Investment  Co., 
32  Ore.  104,  51  Pac.  451,  said:  "Section 
540,  Hill's  Ann.  Laws,  so  far  as  it  re- 
lates to  the  question  under  considera- 
tion, is  as  follows:  'If  the  judgment 
or  decree  has  been  given  in  an  action 
or  suit  upon  a  contract,  notwithstand- 
ing an  appeal  and  undertaking  for  the 
stay  of  proceedings,  the  respondent  may 
proceed  to  enforce  such  judgment  or 
decree,  if,  within  ten  days  from  the 
time  the  appeal  is  perfected,  he  file 
with  the  clerk  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that 
if  the  judgment  or  decree  be  reversed 
or  modified  the  respondent  will  make 
such  restitution  as  the  appellate  court 
may  direct.'  It  will  be  observed  that 
this  section  does  not,  in  direct  terms, 
confer  upon  this  court  authority  to 
render  judgment  against  the  sureties 
on  such  an  undertaking  when  the  judg- 
ment or  decree  is  reversed  or  modified, 
but  we  think  the  power  is  fairly  im- 
plied therefrom,  and  particularly  so 
when  the  general  policy  of  the  law,  as 
manifested  by  sections  541  and  546,  is 
considered.  The  appellant  is  required 
to  include  in  the  transcript  a  certifi- 
cate of  the  undertaking  executed  by 
the  respondent,  the  names  of  the  sure- 
ties, and  the  amount  thereof,  if  the 
same  is  specified  (§541.  subdivision  1, 
Hill 's  Ann.  Laws) ;  and  it  would  seem 
from  this  provision  that  the  sureties, 
by  signing  such  an  undertaking,  became 
parties  to  the  judgment  or  decree  upon 
the   reversal   or   modification   of  which 

vol.  n 


they  agree  to  make  BUCh  restitution  as 
lie  directed,  thereby  authorizing 
this  court  to  render  judgment  againsl 
them  in  accordance  with  the  conditions 
Btated  in  such  certificate.'' 

19.  Ala.  —  Reynolds  v.  Cox,  108  Ala. 
276,  19  So.  395;   State  v.  Montgd 

74  Ala.  226;  Brown  v.  Levins,  6  Port. 
414.  Ark. —  Martin  c.  Tennison,  56 
Ark.  291,  19  S.  W.  922.  Oal^-Weldou 
v.  Rogers,  154  Cal.  632,  98  Pac.  1070; 
Central  L.  &  M.  Co.  v.  Center,  L07  Cal. 
193,  40  Pac.  334;  Powers  V.  Chabot,  93 
Cal.  266,  28  Pac.  1070.  la.  —  Wilson 
r.  Knight,  3  Greene  126. 

Where  a  bond  on  appeal  lias  no  valid 
ity  as  a  statutory  bond,  :i  motion  for 
judgment  thereon  should  be  denied, 
even  if  it  could  be  shown  to  be  sup- 
ported by  a  consideration  and  be  good 
as  a  common  law  bond.  Central  L.  & 
M.  Co.  V.  Center,  107  Cal.  193,  40  Pac. 
334. 

20.  Reay  r.  Butler,  118  Cal.  113,  50 
Pac.  375;  Davis  v.  Virges,  39  Wash. 
256,  81  Pac.  688. 

"The  point  is  made  by  respondent 
that  the  sureties  ought  not  to  be  heard 
on  this  appeal,  since  by  the  express 
terms  of  their  undertaking  they  agreed 
that  judgment  might  be  entered  against 
them  in  case  the  order  recited  in  such 
undertaking  should  be  affirmed.  Our 
inclination  would  be  to  recommend 
affirmance  on  this  ground  if  we  could 
do  so  consistently  with  legal  reason; 
but  we  reflect  that  the  consent  of  the 
sureties  to  judgment  on  motion  is  a 
requirement  of  the  statute  allowing  the 
bond,  and,  like  the  purpose  of  the  bond 
as  a  measure  to  stay  execution,  rests 
for  its  efficacy  on  the  statute  alone; 
and  as  the  bond  is  ineffectual  as  a  stay 
because  made  in  a  case  not  provided  by 
the  statute,  the  consent  of  the  sureties 
to  summary  judgment  against  them- 
selves is  likewise  ineffectual;  this  aside 
from  any  question  of  technical  con- 
sideration to  support  their  undertak- 
ing." Reay  v.  Butler,  118  Cal.  113,  50 
Pac.  375. 
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deas  bond  the  circuit  and  district  courts  of  the  United  States  in  that 
state  may  render  such  judgment.*1  And  it  has  been  held  that  federal 
court!  may  enter  such  judgment  independent  of  state  statutes.22 

In  admiralty  courti  the  practice  of  entering  summary  judgments 
agai-  independently  of  statute  has  long  been  recognized 

ami  is  well  S< 


21.  iBM,   93    U.    B 
901;    Mo..!-.-    v.    H 

117,    -1    l. 
Beall 

dding, 

I 

Ban- 
tie*   of   Courts   of   the    State.  — 
ntly      a      rule      w  ■ 

upon     the 
fortl. 

ou!«J  not  b<  ..   the 

■  if   the   pi  ling   to  the 

•ion  of  t) 

Of   the 

■ 

courts     in  i.     and     which     has 

:rt    of 

-t    the    sort  •  umin^ 

bond   by  |    ■  :n  the 

t  case. 

to       the       j  • 
Reilly,     also,     put     in     an 
• 

for    the 

U.   56 

22.  Independent      of      St.-.tute. —  In 

69   C.   C.  "In 

Moore  r.  Huntington,   17   WaD. 

Miller 
• 
thing  to   provide   by   statute  that   sure- 

of  error 
shall  bo  liable  to  such  judgment  in  the 
appellate    eonrt    aa    but 
against  their  principals.  This  is  founded 
on    the    proposition    that    such   mi 


by  the  act  of  signing  the  bond,  become 
voluntary  parties  to  the  suit  and  sub- 
.emselves  thereby  to  a  decree  of 
the  court.'     Independently  of  such  sta- 
tutory provisions  it  has  been  held  that 
!  courts,  upon  a  mandate  de- 
the    conditions    of    fhe 
bond    have    been    broken,    will    enter   a 
summary  I     on    a    supersedeas 

bond.""  Citing  Third  Nat.  Bank  v.  Gor- 
•1,  56  Fed.  790, 

The  Reasoning. — In   Gordon  t'.  Third 

7'.»0,  6  C.  C.  A.    L25, 

"In    Blossom    r.    Rail- 

1    Wall.    (TJ.    B.)    655,   Judge 

Miller,   in    illustrating   the   matter   that 

said:     'Sureties, 

signing  .     .     become 

to    the    proceedings,    and 

■  Ives    to   the    jurisdiction 

I  summary  judgment 

red    on    their    bonds    or 

This   language   of   the 

•     t  he    connection    and 

with  •  ed,  implies  that  the 

I   now  general   and 

!." 

.    95    U.    S.   600 
I      :    l.s  /■■!■■  r,  21  Wall. 

r.   8.)    B86,   22    L.   ed.  617;   Smith   r. 
Fed.    504;     Holmes    v. 
Xo.   6,637. 

Bonds  Are  Stipulations. — "Bonds  are, 

to  all  intents  and  purposes,  stipulations 

and   the  liability   of 

-  thereto  is  the  same  whether  the 

I     is    in    form    a    bond    or    a 

stipulation.    The  Alligator,  1  Gall.  145. 

0    •  r  of  the  court  to  award  sura- 

judgment  against  the  obligors  in 

an   appeal-bond,   given   upon   an  appeal 

in  an  admiralty  from  the  district 

court  to  the  circuit  court,  was  treated 

as  unquestionable  by  the  Bupreme  court 

in  the   case   of   The  Wanata,  95   U.   S. 

and   it   has  long  been  the  practice 

in    this   court,   upon    entering   a   decree 

in   an   admiralty  cause   which   has  been 

.1  to  the  supreme  court, 

when    the   mandate    has    been   received 
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V     ACTIONS. A.    Right    of    Action.  —  1.    In    General.  —  A 

cause  of  action  on  an  appeal  bond  arises  when  the  judgment  appealed 
from  is  affirmed  and  is  not  satisfied,24  and  the  action  may  be  brought 
against  the  sureties  without  joining  the  principal  or  instituting  any 
proceeding  against  him.26 


from  that  court,  to  give  summary 
judgment  against  the  obligors  in  the 
supersedeas  bond.  Sawyer  v.  Oakman, 
11  Blatchf.  65;  The  Blanche  Page,  16 
Blatchf.  1,  17  Blatchf.  221;  'lhe  New 
Orleans,  17  Blatchf.  216;  Ex  parte 
Sawyer,  21  Wall.  235;  The  Belgenland, 
108  U.  S.  153,  2  Sup.  Ct.  864.  The 
practice  has  been  so  uniform,  and  has 
become  so  well  established,  that  it  is 
too  late  for  this  court  to  question  its 
propriety.  The  obligors  in  such  bonds 
sureties  as  well  as  the  principal,  are 
deemed  to  be  stipulators  who  have  con- 
sented to  submit  to  summary  judg- 
ment requiring  them  to  make  good 
their  engagements."  The  Sydney,  47 
Fed.   260. 

24.  U.  S.  —  Davis  v.  Patrick,  57 
Fed.  909,  6  C.  C.  A.  632.  Cal.— 
Tissot  v.  Darling,  9  Cal.  278.  Colo.— 
Day  v.  McPhee,  41  Colo.  467,  93  Pac. 
670;  Steinhauer  V.  Colman,  11  Colo. 
App.  494,  55  Pac.  291.  HI.  —  Stelle  V. 
Lovejoy,  125  111.  352,  17  N.  E.  711. 
Mont.  —  Bullard  v.  Gilette,  1  Mont. 
509.  Neb.  —  Johnson  r.  Reed,  47  Neb. 
322,  66  N.  W.  405.  N.  Y.—  Waller- 
stein  v.  Am.  Surety  Co.,  15  N.  Y.  Supp. 
954;  Heebner  v.  Townsend,  8  Abb.  Pr. 
234  Vt.  —  Sherran  v.  Sparhawk,  68 
Vt.  603,  35  Atl.  483,  54  Am.  St.  Rep. 
909.  Wis.  —  Clark  v.  Miles,  2  Pinn. 
432. 

Judgment  Must  Be  Unpaid.— "  The 
evidence  at  the  trial  consisted  of  the 
judgment  in  the  case  against  Miller 
and  others;  the  appeal  bond,  to  which 
the  name  of  the  defendant  was  sub- 
scribed as  surety;  the  judgment  of 
this  court,  dismissing  the  appeal  for 
failure  in  its  prosecution,  and  awarding 
damages  and  costs  to  the  appellee;  an 
execution  and  a  fee  bill  from  this 
court  for  the  damages  adjudged  and 
the  costs  of  the  appeal;  and  an  ex- 
ecution on  the  judgment  appealed 
from,  issued  upon  a  remittitur  from 
this  court  after  the  dismissal  of  the 
appeal,  for  the  amount  of  the  judg- 
ment and  costs.  There  was  no  return 
upon  either  of  the  executions  or  the 
fee  bill.     There  was  no  other  evidence. 
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Upon  this  evidence  the  court  rendered 
judgment    against    the    defendant    for 
the     amount     of     the     original     judg- 
ment    and     costs     and     also     of     the 
judgment     and     costs     in     this     court. 
The     defendant     is     here     by     appeal, 
We      do      not      think      the      evidence 
warranted     the     judgment.      The     dis- 
missal    of     the     appeal     operated     to 
affirm   the  judgment,  and   the   liability 
upon  the   bond   is  the   same   as  if  the 
judgment    had    been    directly    affirmed 
by   this   court.      McMichael   v.   Groves, 
14    Colo.    540,    23    Pac.    1006;    Shannon 
v.    Dodge,    18    Colo.    164,    32    Pac.    61. 
There    was    no    proof    that    the    money 
which     the     bond     was     given     to     se- 
cure    had     not     been     paid     by     the 
appellants,  Miller  and  others,  who  were 
the    principal    obligators.     In  the   case 
of    contracts    for     the     absolute     and 
unconditional  payment  of  money,  pay- 
ment   is    a    defense    and    nonpayment 
need    not   be   proven   by   a   plaintiff  to 
establish     his    cause    of    action;     but, 
where  payment  is  conditional,  the  rule 
is    otherwise.      In    such    case    the    ex- 
istence of  the  condition  upon  which  the 
liability    depends    must    be    shown    be- 
fore  the   plaintiff  is   entitled   to    a   re- 
covery.     If    this    case    had    been    com- 
menced  in   a    court    of    record,    a   com- 
plaint would  have  been  necessary,  and 
the  complaint  must  have  alleged,  as  a 
breach  of  the  conditions  of  the  bond, 
not   only  the   failure   to   prosecute   the 
appeal,  but  the  further  failure   of  the 
appellants   to   pay   the    amount    of   the 
judgment,  costs,  interest,  and  damages; 
otherwise,  a  cause  of  action  would  not 
have  been  stated.     And  the  allegation 
of     nonpayment,    being    material    and 
necessary,    must    have    been    supported 
by  evidence,  or  a  cause  of  action  would 
not    have    been    proved."      Wilson    v. 
Welch,   8  Colo.  App.  210,  46  Pac.  106. 

25.  U.  S.  —  Babbitt  V.  Finn,  101 
U.  S.  7,  25  L.  ed.  820;  Davis  v.  Patrick, 
57  Fed.  909,  6  C.  C.  A.  632.  Cal. — 
Pieper  v.  Peers,  98  Cal.  42,  32  Pac.  700; 
Murdock  v.  Brooks,  38  Cal.  596;  Tis- 
sot v.  Darling,  9  Cal.  278.  Colo. — 
Anderson  v.   Sloan,   1   Colo.  484.     Ind. 
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Railsback  v.  Greve,  58  Ind.  72.     Ky.  — 
Dills  .4    Bush    579.       Neb.— 

Pain    f 
N.    V. 

750,     78     N.     W.     296;     Flannagan     r. 
Cleveland,    H 

N.   J.  — Teel    I  I    N.    J.    !. 

N.  Y.  —  Wallerstein   v.  American  Sure- 
ty Co.,    1".    N.    V.    B 

f.  Towns.  N.  D.  — 

Bingham   v.   Me:irs,    1    N.   D. 

-,  L'7   L  '.     Pa. 

9.    Barnes  Vt. — 

Holrt  Wi8. — 

ClarJ.         '  L'  Pimt 

Not   a   Condition    Precedent.  —  ' '  The 
contention    is,    in  t    the 

•iOt   state 
to   constitute   a   cause   of   action. 

ntion 

■ 

I    court    a 
Wil  ki 

■  rior  tot!. 
• 
the   i 

t     to    th. 
creditor  to  ma 
.    r  of  »i 
I  to  enable  ( 

Neb    760,  7S  .V    i 

Need     Not     Exhaust     His     Remedy 
Against  Principal.       "1 
of  the  defendants  was  an   ii 

• 

be  «'■  •   him  on  th««  • 

nn<l  if  the  jud 
- 
then  that  y  the 

amount    directed 

or    the    part    of    such 
• 
should    be  if   affirmed    only    in 

The    ur 
si'lered  as  additional   and   eollafc  r 
curity    for    the    payment    of    the    judg- 
required  te    to    1m- 

given    as    a    condition    of    si 

•ion    of   the   judgment    duri- 
mey  of  the  appeal.     If  the 
ment    be    affirmed,  appellant 

does    not  ad    his    - 

t.   they    would  led    to   en- 

•iny   lien  of  the  judgment   or 
levy    of    an    execution    for    their 
indemnity;   but  the   undertaking   is   an 


absolute    undertaking,    that    the    appel- 
•■ili    pay    the    judgment    if    it    be 
affirmed,  and  by  its  terms  precludes  the 
idea  that   the   judgment   creditor   must 
•xhaust     his    remedy    under    the 
judgment  and  execution,  before  he  can 
to    his   action   on   the   undertak- 
ing."    Heebner    v.   Townsend,   8   Abb 
Pr.    (X.    V.i    234. 

Louisiana.— By    statute   in   Louisiana 
the  rule  is  different,  and  th.'  issuance  of 
on    with    a    return    of    nulla 
is     a     necessary     condition     pre- 
■  t    to   an   action    against   the   sure- 
See    Fol-rer     r.     Palmer,    35     La. 
Ann.    814.      The   rule   was   most   clearly 
the    court    in    the    case    of 
s,l,,tl:  I'-  S.  341,  23  L.  ed. 

:    "At   common 
'  -'0  sureties  on  the  bond  wouM   be 
to    a    suit    without    issuing    an 
the    principal.      The 
i  idgment  appealed  from 
ii  1    was    unpaid    would 
be   sufficient.      Their   undertaking  is  to 
■  •■t.  and  they  must  do  it. 
•■  of  Louisiana 
—  'If,   on   the 
ion     of     the     judgment     of     the 
"iirt.   there    is   not   suflicient 
rty    of    the    appellant    to    Bi 
the   J  fca,   the    appellee 

I  the  sure- 
st :    Pro 
that  no  suit  shall  be  instituted  against 
I   -y    until     the    necessary    steps 
taken    to  enforce   payment 
h'      How  the"  want 
of  sufficient   property  of  the  appellant 
>*    to  n,    and    what    are    'the 

'iient 
prii      :  tl,'    are    shown    by 
of   the    Bei  ised    Btatnti 
which   is  as  folio. 
'In  all  i  of  to  the  Supreme 

Court,   or   other  tribunal   in   this   state, 
1    from   be   af- 
plaintiff    may,    on    the    re- 
turn of  the  execution  that  no  property 
has     been     found,     obtain     a     decree 
-t  the   surety  on  the  appeal-bond 
for  the  amount  of  the  judgment,  on  mo- 
tion,   after    ten  notice;     which 
"    shall    ]■■  anmarily,    and 
without    the    intervention    of    a    jurv. ' 
It   is   a    fair   inference   from   these 
provisions    that    the    issue    of    an    ex- 
ecution   and    the    return    on    it    of    the 
proper  officer  of  nulla  bona  is  what  is 
required,   and    all   that   is   required,   to 
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2.  Independent  Remedies.  —  a.  In  General.  —  The  fact  that  by 
statute  the  appellant  can  have  summary  judgment  against  the  sure- 
ties does  not  prevent  him  from  pursuing  his  remedy  by  suit  upon 
the  bond.26  They  are  independent  remedies  and  the  one  not  a  sub- 
stitute for  the  other,  and  the  creditor  may  at  his  pleasure  pursue 
either  or  both  remedies.27 

b.  Attack  on  Original  Judgment.  —  Being  an  independent  action 
a  suit  upon  an  appeal  bond  is  collateral  to  the  original  suit,  and  in 
the  former  suit  the  judgment  in  the  latter  cannot  be  attacked.'8 


render  perfect  the  obligation  of  the 
sureties  to  pay.  This  seems  to  have 
been  the  view  of  the  Louisiana  courts 
also,  under  the  code  formerly  in  ex- 
istence, with  similar  provisions  to  those 
we  have  quoted.  Allen  v.  Hawthorn, 
1  La.  Ann.  123;  Eawlings  v.  Barham, 
12  id.  630;  Wells  v.  Eoach,  10  id.  543.,J 

But  in  Whan  v.  Irwin,  27  La.  Ann. 
700,  the  matter  was  thoroughly  dis- 
cussed and  the  court  apparently  made 
an  exception  in  theso  words,  "We 
think  that  if  the  creditor  does  not 
take  out  his  execution  on  the  judg- 
ment by  reason  of  a  change  in  the 
condition  of  the  debtor's  estate,  which 
prevents  its  being  reached  by  that 
process,  the  law  requires  from  him 
no  act  in  order  to  secure  his  immediate 
recourse  against  the  surety  on  an  ap- 
peal bond,  and  that  we  can  require- 
none." 

26.  Colo.  — Rockwell  v.  District 
Court,  17  Colo.  118,  29  Pac.  454,  31  Am. 
St.  Rep.  265.  Ga.  —  Bank,  etc.  v. 
Moore,  6  Ga.  416.  Maine.  —  State  r. 
Boies,  41  Maine  344.  Mass.  —  Many  v. 
Sizer,  6  Gray  141.  Mo.  —  Wilcox  v. 
Daniels,  22  Mo.  493.  N.  D.  —  Braith- 
waite  v.  Jordan,  5  N.  D.  196-221,  65  N. 
W.  701,  31  L.  R.  A.  238.  Tex.— 
Trent  v.  Rhomberg,  66  Tex.  249,  IS 
S.  W.  510. 

Bond  Does  Not  Take  the  Place  of  the 
Judgment.— Rockwell  v.  District  Court, 
17  Colo.  118,  124,  29  Pac.  454,  31  Am. 
St.  Rep.  265. 

27.  Colo.  — Day  v.  McPhee,  41 
Colo.  467,  93  Pac.  670;  Rockwell  v. 
District  Court,  17  Colo.  118,  29  Pac. 
454,  31  Am.  St.  Rep.  265.  In.  — 
Gregory  v.  Stark,  4  111.  611.  Mass. — 
Many  v.  Sizer,  6  Gray  141.  Mont. — 
Bullard  v.  Gilette,  1  Mont.  509.  N.  D. 
Braithwaite  v.  Jordan,  5  N.  D.  196, 
221,    65    N.    W.   701,   31    L.    R.    A.    238. 

Steps  in   Enforcement  of  One  Does 
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Not  Waive  the  Other. — "The  right  of 
action  on  the  bond  and  an  execution 
on  the  judgment  are  independent  rem- 
edies, either  or  both  of  which  may  be 
enforced  by  the  creditor.  There  is  no 
foundation  therefore  for  the  defend- 
ant's position  that  the  bond  * 
substitute  for  an  execution,  and  that 
the  subsequent  taking  out  of  an  execu- 
tion was  ;i  waiver  of  all  rights  under 
the  bond."  Many  r.  Sizer,  6  Gray 
(Mass.)  141. 
Cumulative. — "It  is  claimed  that  the 
ory  remedies  upon  the  bond, 
which  in  Texas  meet  all  the  phases  of 
liability,  are  exclusive.  But  no  case 
cited  and  none  found  sustains  this 
doctrine.  .  .  .  The  judgment  on 
the  bond  in  the  appellate  court — the 
validity  of  a  law  authorizing  such 
judgment  was  aflirmed  on  question,  in 
Beall  v.  Mexico,  16  Wall.  539— and 
summary  proceedings  against  sureties, 
are  provisions  for  the  benefit  of  the 
appellee  or  defendant  in  error,  and 
whether  beneficial  or  not  would  be 
problematical,  if  the  obligee  was  con- 
fined to  the  statutory  remedies  in  all 
cases.  The  object  of  the  law  as  well 
as  the  ends  of  justice,  is  best  ac- 
complished by  holding  that  these  rem- 
edies are  cumulative,  consistently  with 
the  enlightened  precedents  and  the 
general  principle  of  construction  al- 
ready noticed."  Trent  V.  Rhomberg, 
66  Tex.  249,  18  S.  W.  510. 

28.  111.  —  McCarthv  v.  Alphons 
Const.  Co.,  219  111.  616,  76  N.  E.  850; 
Mann  v.  Warde,  64  111.  App.  108.  Ind. 
Wilson  v.  Glenn,  77  Ind.  585  (but  not 
description);  Pierce  V.  Banta,  9  Ind. 
App.  376,  31  N.  E.  812.  Kan.  —  Gille 
v.  Emmons,  61  Kan.  217,  59  Pac.  338. 
Ky.  —  White  v.  Boreing,  24  Ky.  L. 
Rep.  738,  69  S.  W.  951;  Payne  v. 
Com.,  14  Ky.  L.  Rep.  302;  Watson  v. 
Johnson,  13  Ky.  L.  Rep.  336.  Neb. — 
Ayres  v.  Duggan,  57  Neb.   750,   78   N. 
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3.  Action  by  Assignee.  —  Where  the  appeal  bond  has  been 
w;>  il  in  writing  the  assignee  can  bring  suit  in  his  own  name.29 
And  generally  an  assignment  of  the  judgment  itself  carries  with  it 
the  security,  and  the  action  on  the  bond  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest.30  Some  courts  hold  that  lacking 
a  written  ase  Buit  upon  the  bond  must  be  instituted  in 


W.   296.     N.   J.  —  I. 

.  J.    I..   508,   "1    Atl.   i 
1       not    Bo    Attacked    Collaterally. — 
I    to   be    - 
to  the  nil  on  the  I  thing  more 

.      UJ.fl!. 

the  .  in  the  ap 

n.     It 
is  bo  well  settle!  that  :i  judgment  of  o 

.    which    U 
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No    defense    ei 
action  on   . 
\  elidity  of  the 

been 

Collateral  Proceeding.  :it   at 

I 

-o  far 

11  con- 

I.      ...      Tl  ■     •'!    r«- 

*  pellant  la  rom  denj  m^r 

there    was    such    a    ju  I 
that    it    was   void. 
as    surety,    voluntarily    signed    th< 
[  J  for 

•  •   I  !  could 

deny    tl 
t  he  judgment,  whic 

rif   es- 

ri    upon    t;  f    the 

on     is 

•o    tho 

which     appellant     has    at- 

lame  ma?' 

■     <!■  •  M.<  !arthy     p.     Chimney 

.  ft  N    : 

29.  kurdoeh  -.  I 

-    V.    Thorne,    8    Cal.    B7 
76    End.   1  (1. 

30.  111.  —  Knight      r.     Griffey,     161 
111.  85,  43  '■  :  Dlbnann  v.  Kline,! 


87  ill.  265.  Minn. —  Bennett  v.  Mc 
Grade,  IS  Minn.  132.  Mo. —  Van  Stew- 
.  Miles,  LOS  Mo.  App.  242,  79  S. 
W.  088.  Neb.  —  Crum  v.  Stanley,  55 
Neb.  351,  78  N.  W.  851.  N.  Y.— Wehle 
1.  BpeDman,  75  n.  y.  585. 

"In     modern     procedure    and    under 

i      gnee  of  a  judg- 

should  eue  in  his  own  name  upon 

tho   appeal    bond   as   the   true   party   in 

.  •  specially  where  the  bond  was 

executed    prior    to    the    assignment,    as 

gnment    carries   with   it  all  de- 

on     this     undertaking. 

A  [art     fro  M    etatutory    excep- 

of  which  this  case  is  not  one,  it 

would    appeal1    inconsistent    with    the 

provisions    of    tho    code    to    permit    one 

•  .   the  use  of  another,  as 

formerly  occasionally  allowed,  but 

the      party       beneficially      interested 

i    bring    the    action    in    his    own 

Van  Stewart  v.  Miles,  105  Mo. 

App.   2»J,    7'.'    S.    W.   988. 

Assignment     of     Judgment     Carries 
Bond. — "Appelli  ri    that    the   as- 

.  t  by  White  to 
I'llmann   did   i  as   an   assign- 

ppeal     l><>nd.      We    can- 
not   concur    in   this    view.      The    assign- 
of     the     judgment,     in     equity, 
:    •      I'llinarin  all   the  beneficial  in 
terest  Whit'-  had  in  tho  judgment,  and 
ill   its    incidents.     The  assignment  of  :i 
arries     with     it,     in     equity,    the 
to     secure    the    debt. 
appeal   bond   stands  merely  as  an 
BCe     that      this     judgment     shall 
be  paid,  and,  as  an  incident  to  the  debt, 
all     beneficial     interest     in    the    bond 
passed  to  CTOmann  by  the  assignment.'" 
rilmann    V.   Kline,    87   111.   268. 

"The  judgment  being  the  principal 
debt,  and  the  undertaking  a  collateral 
security,  it  passed  with  the  principal 
debt,  and  the  right  to  collect  that 
necessarily  included  the  right  to  en- 
force the  collateral  security.  It  was 
not  necessary  to  attach  the  under 
taking  separately.  It  was  an  incident 
of    the    judgment,    and     not     an     inde- 

Vol.  II 


92 


APPEAL  BONDS 


the  name  of  the  original  obligee  for  the  benefit  of  the  assignee.'1 
B.  Form  of  Action.  —  An  action  of  debt,  where  that  action  still 
obtains,  will  lie  upon  an  appeal  bond;82  and  as  matter  of  record  can 
be  enforced  by  scire  facias,  that  writ  will  lie  to  enforce  the  liability 
of  the  sureties  upon  an  appeal  bond  in  the  court  which  has  the  record 


pendent  liability  of  the  sureties." 
Wehle  v.  Spellman,   75   N.   Y.  585. 

31.  Cal.  — See  Walsh  v.  Soule,  66 
Cal.  443,  6  Pac.  82.  111.  —  Thompkins 
v.  Gerry,  52  HI.  App.  570.  Utah.— 
Hanks  v.  Matthews,  16  Utah  325,  52 
Pac.  7. 

Grantee  Pendente  Lite.  —  ' '  The  gran- 
tee of  a  plaintiff  in  ejectment, 
pendente  lite,  acquires  no  right  which 
can  be  enforced  in  the  action,  or  under 
the  judgment,  in  his  own  name,  unless 
he  shall  have  had  himself  substituted 
as  plaintiff.  (C.  C.  P.,  §385.)  The 
rights  he  acquires — so  far  as  they  de- 
pend upon  the  action  of  ejectment,  the 
judgment  therein,  or  its  execution — 
remain  to  be  enforced  for  his  benefit 
in  the  name  of  the  plaintiff.  If  the 
grantee  is  substituted,  under  section 
385,  he  himself  becomes  the  plaintiff. 
If  he  is  not  so  substituted,  he  does 
not,  as  grantee  of  plaintiff's  estate 
in  the  land,  become  the  legal  assignee 
of  plaintiff,  as  to  an  undertaking  ex- 
ecuted on  appeal  from  a  judgment  sub- 
sequently entered  in  favor  of  plaintiff. 
By  omitting  to  apply  to  be  substituted 
as  plaintiff,  he  makes  the  nominal 
plaintiff  his  trustee,  to  prosecute  the 
action  and  recover  the  possession  in  his 
own  name.  The  grantee  of  plaintiff 
cannot  apply  in  his  own  name  for  a 
writ  of  restitution,  or  to  be  placed  in 
possession  under  a  judgment  in  favor 
of  his  grantor,  unless  he  has  been  sub- 
stituted as  plaintiff.  The  judgment 
in  ejectment  has  adjudged  the  plain- 
tiff therein  to  be  entitled  to  the 
possession  of  the  demanded  premises, 
and  the  claim  here  sought  to  be  en- 
forced is  based  on  a  contract  which 
relates  to  that  judgment,  and  to  the 
delivery  of  the  possession  to  the  party 
in  whose  favor  the  judgment  was 
rendered.  There  is  no  pretense  of  an 
assignment  of  the  undertaking  after 
it  was  made.  With  certain  exceptions, 
every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest. 
(C.  C.  P.,  §  367.)  But  here  the  under- 
taking was  in  legal  effect  given  to  the 
party    plaintiff    in    the    ejectment,    to 
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whom,  as  the  court  below  finds,  was 
delivered  the  possession  of  the  de- 
manded premises.  If  the  grantees  of 
the  plaintiff,  of  a  date  prior  to  the 
judgment,  acquired  any  interest  in  the 
value  of  the  use  and  occupation  of  the 
defendant  in  the  ejectment,  it  was 
one  to  be  enforced  against  or  in  the 
name  of  their  grantor.  As  to  the  un- 
dertaking, it  is  to  pay  plaintiff  the 
value  of  the  use  and  occupation.  In 
legal  effect  the  contract  is  made  with 
him,  and  if  others  have  claims  on  him 
with  respect  to  it,  he  should  be  held 
as  to  them  to  be  a  trustee  of  an  ex- 
press trust,  authorized  to  sue  on  the 
undertaking.  (C.  C.  P.,  §369.)" 
Walsh  v.  Soule,  66  Cal.  443,  6  Pac.  82. 
32.  Ark.  — Fowler  v.  Thorn,  4  Ark. 
208.  Colo.  —  Anderson  v.  Sloan,  1  Colo. 
484.  Conn.  —  Lobdell  v.  Lake,  32 
Conn.  16.  HI.  —  Kilgour  V.  Draining 
Comrs.,  Ill  HI.  342;  King  v.  Kamsay, 
13  111.  619;  McConncll  V.  Swailes,  3 
111.  571.  Me.  —  Longley  v.  Vose,  27 
Me.  179;  State  v.  Folsom,  26  Me.  209. 
Mass.  —  Bridge  v.  Ford,  4  Mass.  642. 
N.  Y.  —  People  v.  Van  Eps,  4  Wend. 
387. 

"Debt  is  the  proper  action  on  this 
bond,  and  debt  may  be  brought  on  a 
recognizance.  When  the  principal  and 
securities  all  enter  into  the  recogni- 
zance, or  into  the  bond,  as  in  this  case, 
the  action  must  be  brought  against 
all,  if  living,  or  against  each  separately. 
If  brought  against  two,  without  join- 
ing the  rest,  the  defendants  may  plead 
it  in  abatement."  Dowlin  v.  Standifer, 
Hempst.    290,    7  Fed.    Cas.    No.   4,041a. 

"The  recognizance  does  not  appear 
to  have  been  delivered  to,  and  entered 
of  record  in  the  Common  Pleas.  Debt, 
as  well  as  scire  facias,  will  lie  on  a 
recognizance  to  a  party;  but  this 
recognizance  must  be  matter  of  record, 
and  in  debt  upon  it,  the  defendant  may 
plead  nul  tiel  record.  Whenever,  there- 
fore, a  justice  recognizes  a  party  to 
appear  at  any  court  of  record,  it  is  his 
duty  to  transmit  the  recognizance  to 
that  court,  that  it  may  be  entered  of 
record."  Bridge  t".  Ford,  4  Mass.  641. 
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tipon  which  it  is  founded  ;S3  but  as  an  appeal  bond  is  a  simple  con- 
traet  voluntarily  entered  into  by  the  sureties  for  the  payment  of 
money,  in  modern  practice  it  is  usual  to  bring  a  direct  action  upon 
the  bond  in  any  court  of  competent  jurisdiction.3* 


33.  Ga.  —  Bank  v.  Moore,  6  Ga.  416. 
Me.  —  State  V.  Folsom,  26  Me.  209; 
VaHai  r,   4   Me.   62.     Mass. 

a   r.  Bird,   L31   Mass.  561;   Com.  v. 
Green,   12  Mass.    1;   Coin.   c.   Dos 
Mass.    520.     Mo. —  !  .    Vancant, 

i.    190.      N.    H.  —  State    V.    Kinne, 
II.   129.     Pa.  —  Daintry   v.  Johns- 
ton, 3  Yeates 

"73.      Tenn.  —  Martin     v. 
Vt.  — Ilolmes  V. 
Woodruff,  20   Vt.  97. 

"The  only  point  to  be  con 
'whether  ■ 

f  error  issuing 
this   Court   to 

■  to  in  this  Court,  will  lie 
here  on  the  affirmance  of  judgment  t' 
A  '  .  though,  la 

considered    as  t  is  a 

judicial    writ,    founded    on    a    ju- i  | 
or    a    reeoj  The   eondil 

-  ■  orated     w  it  b 

and    ooi    by   way    of    d< 
form  bat  one  record,  and   l 

ted    in    the    poire 
which  mn 

the   judgment,   to   show    that    thi 
have   become    1 
say,  6  Berg.   I    K.    -  I 'a/ 

The  Record  Upon  Which  It  Is  Found- 
ed. —  •  ■  A  •  '  -  si  writ 
in  the  nature  of  SB  action,  and  must 
rd  on  which  it  is  found- 
ed. It  is  ■  judicial  writ  to  1 
tion     upon     a     hid 

-  I.     Co.    I. 
note;  Gra 

PL  517;  Oi  ' ;  Bellon'i 

Prac.    274;    B1  aw,    0.    J  .    I     " 

Traey  r.  Perry,  5  N.  H.  172;   l   Aiken 

3  Oilman  851.  As  <~ias  is 

founded  upon  some  record  of  the 
it  can  issue  only  from  that  court  which 
has  possession  of  the  record.  Common- 
wealth r.  Do*  >;  Os- 
good r.  Thurston,  23  I'ick.  110;  Story 
■;s  r.  Pearson,  l  N.  B. 
336;  Vallance  r.  Sawyer.  \  On 
ton    V.   Wells.   1    Aiken   332;   Boyleau  0. 

rson,     2     Penn.     529;     Walker     t>. 

17     G  Orimke     r. 

Mayraule,    3    Brevard    202;    Cowden    V. 

8tevenson,    Wright    116.      In    Common- 


wealth v.  Downey  the  court  say  that  it 
is  a  principle  well  settled  that  a  scire 

can  issue  from  no  court  but  one 
in  possession  of  the  record  upon  which 

ics. "     State   r.  Kinne,   39   N.   H. 

34.     Ala.  — Hester    v.    Keith,    1    Ala. 
316.      Cal.  —  Crane    r.    Weymouth,    54 
Cal  476.  Colo.  —  Bolles  o.  Bird,  12  Colo. 
App.    78,    54   Pac.    403.     Kan.  — Ways- 
man  v.  Updegraff,  1  Kan.  516.    Mont. — 
rd      r.      Gilette,      1      Mont.      509. 
Neb.  —  Dunn   v.   Bozarth,  64  Neb.  862, 
90  X.  W.  954.     N.  Y.  — Foley  v.  Schar- 
.   61    N.    V.   Bupp.  969;   Delaney  V. 
28    N.    Y.   Supp.    1059.     Tex. — 
'■.  Sanborn,  82  Tex.  686,  18  S.  W. 
Uhomberg,   66   Tex.   249, 
18    S.    W.    510.      Wash.  —  Carmack    v. 
Drum,  28  Wash.  472,  68  Pac.  894. 

Suit      Upon      Appeal      Bond. — "The 
ri'_'ht   to   an    independent   suit   upon   an 
i    or   writ   of  error  bond,   as  upon 
any  other  contract,  is  conceded  by  all 
author  far    as    the   research    of 

counsel    or    the    court    has    developed 
them.      Lobdel]    r.    Lake,    32    Conn.    16; 
.  41    Me.  3 15;    Legate  v. 

-  Blackf.  (Ind.)  404;  Ellis  v. 
Hull,  23  Cal  161;  Philbrick  v.  Bux- 
ton, 40  N.  II.  384;  McConnell  v. 
Bwailes,  2  Scam.  (Til.)  571;  Earthaus  v, 
Owings,    6    Sarru    >.v    .Tohnson    (Md.) 

Eobart   v.  Billiard,  10  Pick.  143; 

.     r.    Brasil,    I    Ark.    144;    Smith 

•!,    30    Ohio    St.    669;    Drum- 

mond  r.  Husson,  14   N.    V.   Ct.    App.  60, 

I   Eernan;   Gregory  v.  O'Brien,  1 

-  X.  J.  L.  11;  Ives  V.  Bank  of 
Boston,  12  How.  159;  Sessions  f.  Pent- 
ard,  is  How.  106;  Supervisors  V.  Ken- 
nicutt,  103  TJ.  S.  554;  Marryott  V. 
Youn^'.  33  N.  J.  L.  336.  Such  an  instru- 
ment has  all  the  requisites  of  a  valid 
contr  tling  r.  Eughes,  89  HI. 
389.  It  is  voluntarily  entered  into,  and 
is  supported  by  sufficient  consideration. 

r   p.   Keith  &  Kelly,  1   Ala.    (new 

series)   316;  Rowlet  f.  Eubank,  1  Bush 

477;    Burroughs    r„    Lowder,    8 

372.      In    Gimperling    V.    Hanes, 

io  St   114,   it  was  held  that  the 

appeal  had  no  existence,  and  hence  tho 

bond  was  without  consideration.     Greg- 
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C.  Parties.  —  1.  Parties  Plaintiff.  —  Ordinarily  the  suit  upon 
an  appeal  bond  should  be  brought  by  the  obligees  in  the  bond;35  and 
so  where  the  judgment,  but  not  the  bond,  has  been  assigned,  it  has 


ory  v.  O 'Brian,  1  Green's  N.  J.  L.  11, 
proceeds  upon  the  same  principle." 
Trent  v.  Khomberg,  66  Tex.  249,  18  S. 
W.  510. 

Contract  for  Direct  Payment  of 
Money. — In  Hathaway  v.  Davis,  33  Cal. 
161,  which  was  an  action  upon  an  un- 
dertaking on  appeal,  an  attachment  was 
issued  against  the  property  of  the  de- 
fendant, and  the  question  presented  to 
the  court  was  whether  the  undertak- 
ing was  "a  contract  for  the  direct  pay- 
ment of  money"  within  the  meaning 
of  the  practice  act  relating  to  attach- 
ments. The  language  of  the  statute  is 
that  plaintiff  may  have  an  attachment 
"in  an  action  upon  a  contract,  express 
or  implied,  for  the  direct  payment  of 
money,"  etc.  After  thorough  consider- 
ation the  court  decided — one  justice 
dissenting — it  was  a  contract  for  the 
direct  payment  of  money  within  the 
meaning  of  the  statute. 

35.  111.  —  Knight  v.  Griffey,  161  111. 
85,  43  N.  E.  727.  Ind.  —  Sturges  v. 
Rogers,  26  Ind.  1.  Ky.  —  Evans  v. 
Hardwick's  Heirs,  24  Ky.  435.  Mont. 
Bullard  v.  Gilette,  1  Mont.  509.  Neb. 
Harker  v.  Burbank,  68  Neb.  85,  93  N. 
W.  949;  Ayres  v.  Duggan,  57  Neb.  750, 
78  N.  W.  296. 

Obligees  Who  Have  an  Interest.  — 
"Arnold  and  Littlefield  had  a  sufficient 
joint  interest  with  each  other  and  with 
the  Savings  Bank,  under  the  transac- 
tions litigated  in  the  original  suit,  to 
bring  that  suit  in  their  joint  names, 
and  the  defendants  gave  their  bond  to 
the  three  parties  jointly.  This  is  suf- 
ficient warrant  for  the  only  two  of 
those  three  parties  who  now  claim  any 
interest  in  the  bond,  to  bring  suit  on 
it  in  their  joint  names."  Arnold  v. 
Frost,  9  Ben.  267,  1  Fed.  Cas.  No.  558. 
To  the  same  effect,  see  Harker  v.  Bur- 
bank,  68  Neb.  85,  93  N.  W.  949. 

All  Interested  in  an  Appeal  Bond 
Must  Join  in  Action.  —  Where  a  statute 
provided  that  "all  joint  obligations 
and  covenants  shall  be  taken  and  held 
to  be  joint  and  several  obligations 
and  covenants"  the  court  held  this  to 
have  reference  to  obligors  and  cove- 
nantors and  not  to  obligees  and  cove- 
nantees, saying  "it   was  not   intended 
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to  vest  in  one  a  right  of  action  belong- 
ing to  two  or  more."  Bardell  v.  Trus- 
tees of  School,  4  111.  App.  94.  Ami  in 
Chicago,  etc.  R.  Co.  v.  Lane,  26  Ind. 
App.  535,  59  N.  E.  341,  also  held  that  all 
interested  should  join  as  plaintiffs,  but 
if  any  refused  to  join  the  others  might 
make  him  a  defendant,  giving  his  re- 
fusal as  a  reason.  See  to  the  sai' 
feet,  Jerome  v.  Rust  (S.  D.),  122  N.  W. 
344. 

Obligee  Is  Trustee.  —  ' '  They  contend 
that  the  obligation,  although  in  the 
name  of  Mrs.  Lynch,  as  sole  obligee, 
was  in  fact  for  the  benefit  of  them- 
selves also.  In  that  w-e  think  they  are 
right.  The  obligation,  in  suit,  was 
given  for  the  purpose  of  securing,  pend- 
ing the  appeal,  not  only  the  interest  of 
Mrs.  Lynch  in  the  subject-matter  of  the 
controversy,  but  also  the  respective 
interests  of  the  present  use  plaintiffs. 
The  appeal,  with  the  security  thus 
given  for  the  protection  of  the  ap- 
pellees, was  intended,  and  doubtless  did 
operate  as  a  supersedeas  of  the  decree. 
As  to  the  respective  interests  of  the 
use  plaintiffs,  in  the  subject-matter  to 
which  the  obligation  relates,  Mrs.  Lynch 
occupies  the  position  of  a  trustee, 
and  the  suit  was  accordingly  brought  in 
her  name  as  legal  plaintiff  to  the  use 
of  those  interested  with  her  in  the 
amount  for  which  the  defendants  be- 
came liable,  under  the  condition  of  the 
obligation  in  suit,  upon  the  affirmance 
of  the  decree  above  referred  to.  There 
is  no  difficulty  in  thus  giving  to  the 
instrument  that  effect  which  it  was  un- 
doubtedly intended  to  have."  Lynch 
v.  Lynch,  150  Pa.  336,  24  Atl.  625. 

Bond  Payable  to  Official.  —  Bab- 
cock  v.  Carter,  117  Ala.  575,  23  So.  487, 
67  Am.  St.  Rep.  193,  was  a  suit  on  a 
supersedeas  bond  given  by  Gedden  to 
obtain  an  appeal  to  the  supreme  court 
from  a  judgment  which  one  Boiling  had 
recovered  against  the  said  Gedden.  The 
bond  was  made  payable  to  O.  Worthy, 
clerk  of  the  circuit  court,  and  was 
conditioned  to  prosecute  the  appeal  to 
effect  and  pay  all  costs  and  damages 
which  any  party  should  sustain,  etc., 
suit  to  be  brought  in  name  of  Boiling. 
The   court    said   the   bond  should  have 
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been  held  that  the  suit  must  be  brought  in  the  name  of  the  obligee 
for  the  use  of   the   I  6,86  but  other  courts   have   held  that  the 

irnment  of  the  judgment  carries  with  it  all  the  securities  for  that 
judgment,  including  the  bond,  and  that  the  suit  can  be  brought  in  the 
assignee's  name;"1  and  by  statute  in  some  states  the  suit  must  be 
brought  in  the  name  of  tin-  real  party  in  interest  regardless  of  the 
obligee." 


been    mad  ••     to     Boiling,      the 

plaintiff    in    the    judgment,    and    not    to 
Worthy,    clerk,    but    that    thi 
make   the     bond     invalid,     and 
"The  action  on  the  bond   in   which  the 

.-tit  agai 0*1   •  pellant  w 

covered   ought   to    i 
and  j  l  ■  not  in  tl. 

■  ly  hut  In  1 

Moiling." 
Assigned      After      A'1  I  —  Tn 

:  .    570, 

:■ 

the 

court  of  appeals,  the  eonrt 

t ion    on    I  1    bond    in    the 

of  the  obligi  o  for  I  •    <>f  the 

■ 

36.  Cal.       Walsh    P.    - 

!.: 
Gerry,  B2  111.    \  01  in, 

p.  ICatthe? 

Assigned    Judgme:  * 

bj   the  judg- 

ment  In  his  ow  d  aa 
"Then  w  :n  *ne 

plaintiff    in    his    own    DS  entitle 

him  to  bring  this  rait, 
had 

•    of   the  t,   while    it 

■ 

f  of  the 
bond.  bring 

mon    la*  '    it. ' ' 

37.  Ark.        ! 

i  .  61  B 

- 

111.    268.     Ind.  —  Craig     p. 
Ind.   111.     Mo.  -  \  Miles, 

1pp.  842,  78  S.  «    988.     N.  Y. 
Wehfc 

mpro,  \".    \.  tion  by  Aa 

"The  undertaking  on  appeal  upon 
which  this  action  is  broaght,  was  de- 
pendant upon  and  followed  the  judg- 
ment i  from.  The  payment  or 
satisfaction  of  the  i  would 
discharge  the  undertaking,   and  an  as- 


Bignment    or   transfer   of   the   judgment 
would  carry  with  it  the  security  of  the 
undertaking,   though   not   mentioned   in 
the  transfer.     The   sureties   on   the  un- 
dertaking were   bound   to  pay  only  the 
lawful  holder  of  the  judgment,  and  on 
ere  entitled  to  subroga- 
tion  to   all   the   rights   and   remedies   of 
the  holder  of  the  judgment  for  its  col- 
The  findings  in  this  case  show 
|   the   time  of  the  commencement 
idgment  had  been 
riy  attached  at  the  suit  of  cred- 
,f  the  ju'i  lit«  ■".  a  ad  tho 

right  to  collect  ment  bad  thus 

:  from  the  :  cred- 

it  levied   the  at- 
al     being    the 

■  1    debt,    and    the    undertaking    a 

rity    it    passed    with   the 

:  al  debt,  and  the  right  to  collect 

ided  the  right  to  en- 

irity.     It    was 

not   n< ssary   to  attach  the  undertak- 

It  was  an   incident  of 

an   independent 

f  the      ■■  Bisley    v. 

'    N.    V.    180.)      Tlie    sureties 

not     bout  the    original 

reditor     after    her    right    to 

judgment    had    been    t 

:  to  the  sheriff."     Weble  P.  Bpell- 

'■ 

38.     Ark.  — Love     r.     Cahn,     12 1     S. 
Ind.  —  Craig     P.     Bncey,     78 

141.     Minn.  —  Bennett  P.  McGrade, 
an,    132. 

Ward    Come   of   Age   May   Maintain 

Suit  in  His  Own  Name.  —  "The    bond 

Zellars,  the  natural 

or     of     Isador    Zel- 

(e.     It  would   have  been 

more    proper    it    the    plaintiff    himself, 

though  a  minor,  had  been  named  as  the 

•    in   the   bond,  because  the  title 

■ninor's   estate   vests   in   him,   not 

in     his     guardian     or     curator,    but    it 

-    no    difference,    since    the    bond 

shows  that   it  was   made  to  his  curator 

for  him.     In  such  case  the  curator  will 
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2.  Parties  Defendant.  —  a.  Joint  Bonds.  —  All  parties  jointly 
liable  on  an  appeal  bond  must  be  made  parties  defendant,  except 
where  the  rule  is  changed  by  statute,39  and  judgment  must  be  had 
against  all  or  none;40  unless  a  joint  co-obligor  is  without  the  juris- 
diction of  the  court  or  is  dead.41 

b.     Joint  and  Several  Bonds.  —  Plaintiff  can  elect  to  sue  all  parties 


be  treated  as  a  trustee  for  the  minor, 
and  under  our  statute  which  authorizes 
a  suit  to  be  brought  in  the  name  of 
the  real  party  in  interest,  the  minor 
when  he  comes  of  age  may  maintain 
the  suit  in  his  own  name."  Zellars  V. 
Surety  Co.,  210  Mo.  86,  109,  108  S.  W. 
548. 

39.  Ky.  —  Barber  v.  Edelin,  9  Ky. 
L.  Rep.  971.  Tenn.  —  Claiborne  v. 
Goodloe,  Cooke  391.  Vt.  —  McGregor  r. 
Balch,  17  Vt.  565;  Needham  v.  Heath, 
17  Vt.  223. 

All  Joint  Obligors  Should  Be  Made 
Parties.  —  ' '  Generally  speaking,  all 
joint  obligors  and  other  persons  bound 
by  covenants,  contract,  or  quasi  con- 
tract, ought  to  be  made  parties  to  the 
suit;  and  the  plaintiff  may  be  com- 
pelled to  join  them  all,  by  a  plea  in 
abatement  for  the  non-joinder.  But 
such  an  objection  can  only  be  taken  ad- 
vantage of  by  a  plea  in  abatement;  for 
if  one  party  only  is  sued,  it  is  not 
matter  in  bar  of  the  suit,  or  in  ar- 
rest ef  judgment,  upon  the  finding  of 
the  jury,  or  of  variance  in  evidence 
upon  the  trial.  Thus,  for  instance,  if 
one  obligor  be  sued  upon  a  joint 
bond,  and  upon  oyer  the  bond  is  spread 
upon  the  record,  and  thereby  becomes  a 
part  of  the  declaration,  by  which  it 
appears  that  another  person  is  named 
as  a  joint  obligor,  the  party  sued  should 
not  demur,  but  should  plead  in  abate- 
ment that  the  other  sealed  and  deliv- 
ered the  bond,  and  was  in  full  life;  for 
non  constat,  upon  the  oyer,  that  the 
other  did  seal  and  deliver  the  bond." 
Gilman  v.  Rives,  10  Pet.  (U.  S.)  298,  9 
L.  ed.  432. 

Changed  by  Statute.  — ' '  The  action 
is  brought  upon  an  obligation  which  by 
our  statute  is  made  joint  and  several. 
Section  13  of  the  Code  of  Civil  Pro- 
cedure, 1887,  provides:  'Persons  joint- 
ly or  severally  liable  upon  the  same 
obligation  or  instrument  .  .  .  may 
all  or  any  of  them  be  included  in  the 
same  action  at  the  option  of  the  plain- 
tiff.'    And  in  section  42  it  is  provided 
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that  'Where  the  action  is  against  two 
or  more  defendants,  and  the  summons 
is  served  on  one  or  more,  but  not  on 
all  of  them,  the  plaintiff  may  proceed 
as  follows:  .  .  .  Second,  ii'  the  ac- 
tion be  against  defendants  severally 
liable,  he  may  proceed  against  the  de- 
fendants served  in  the  same  manner  as 
if  they  were  the  only  defendants.'  Un- 
der  these  provision-  plaintiff  had  the 
right  to  sue  the  defendant  Lux  with- 
out joining  the  other  defendants,  if  he 
so  elected;  or,  having  joined  the  others, 
and  not  having  procured  Bervice  of 
summons  on  them,  might  proceed 
against  the  appellant  Lux  as  if  he  were 
the  only  defendant."  Lux  v.  McLeod, 
19  Colo.  465,  36  Pac.  246. 

40.  "To  this  rule  there  are  no  ex- 
ceptions, except  where  one  has  been 
legally  discharged,  or  where  in  fact 
there  was  never  anv  joint  obligation." 
Post  v.  Shafer,  63  M'ich.  85,  29  N.  W. 
519. 

"In  the  case  of  Kimmel  v.  Shultz 
et  al.  it  was  ruled  that  where  a  suit 
is  brought  against  several  joint  debt- 
ors, and  all  are  served  with  process, 
judgment  must  be  recovered  against 
all  or  none,  unless  one  or  more  of  the 
defendants  interpose  a  defense  which 
is  personal  to  himself,  such  as  infancy 
or  bankruptcy.  The  obligation,  in  this 
case,  was,  by  force  of  our  statute, 
joint  and  several,  and  the  obligors 
might  have  been  proceeded  against  sep- 
arately, and  the  judgment  against  one 
would  have  been  valid.  They  are,  how- 
ever, sued  jointly,  and  judgment  is  ren- 
dered only  against  one,  although  the 
debt  is  the  debt  of  each.  The  same 
point  has  been  ruled  by  this  court  in 
the  case  of  Hoxey  v.  Macoupin  County, 
decided  at  December  term,  1839,  and 
it  is  too  well  settled  to  be  now  dis- 
turbed." McConnel  v.  Swailes,  3  111. 
571. 

41.  Gilman  v.  Rives,  10  Pet.  (U.  S.) 
298,  9  L.  ed.  432;  Needham  v.  Heath, 
17  Vt.  223. 

At  Common  Law.  —  "Goodloe   must 


APPEAL  BONDS 


97 


to  a  joint  and  several  bond,  or  to  sue  one,  but  he  cannot  sue  any  in- 
•  ning  number.41 
3.  Non-Joinder  of  Parties.  —  If  a  non-joinder  of  parties  appears 
upon  the  face  of  the  petition,  that  defect  can  be  reached  by  demurrer. 
but  if  it  docs  not  appear  on  the  face  of  the  petition  it  can  only  be 
reached  by  a  plea  in  abatement,*1  but  a  defect  of  parties  is  waived 
by  Failure  to  object  on  that  account.44 


!    one    or    all    of    the    obligon 
it"  alive;  but  if  on*  or  i  dead 
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43.     U.  B.  — Gilman  P.  Rives,  10  Pet. 
I.   .1.  432.    Neb.  — Ayres  v.  Dug- 
3  N.  \V.  296.     Vt.— 
-   r.   Baleh,  17  Vt.  562,  507. 
A    General    Demurrer.  —  "The      ap- 
pellants in  the  court  below  did  not  file 
orrer  on   the  ground   that  there 
t  of   parties,  but  only  filed 
oral    demurrer.      A    general    de- 
murn  r  I  reach  the  defect  of  the 
iranl  of  proper  parties.    Eagle  v.  Beard, 
197;  Chrisman  V.  Jones,  34  Ark. 
English,  78  Aj  Love 
.    L24   s.   W.  259. 
"Tl                       -   before  »s  iqion  a 
rrer  to  tin'  plaintiff's  declaration. 
The    law    is    well   Bottled,   that,   if   one 
obligor     bt_>     BUed    alone     upon     a     joint 
and  it  appear  from  the  declara- 
that   the   other  obligor   is  still   liv- 
claral ion  is  ill  upon  demur- 
It    srould   seem,   however,  that,   in 
I    appears   from   the 
tion,   or   the   subsequent    plead- 
of    the    plaintiff,   that    the    other 
-'ill  living,  the  objection  can- 
by  a  demurrer,  a  motion 
in    arrest,    or    a    writ    of    error.      It    is 
pleaded   in  abate- 
Needham    v.    Heath,    17    Vt. 

4  1.  Hallam  r.  Stiles,  61  Wis.  270, 
21    \.  \V.  42. 

Principal  in  Bond  Not  Necessary 
Party.  "A  second  argument  is 
that  Wilkinson,  the  party  against 
whom  the  judgment,  both  in  the 
county  and  district  courts,  was  ren- 
dered, was  wary  party  to  this 
action.  Appeals  from  judgments  of  a 
county  court  are  taken  in  the  same 
manner  as  appeals  from  justices  of  the 
(Compiled  Statutes,  ch.  20,  sec. 
26.)  It  is  not  necessary  for  the  party 
rt  whom  a  judgment  in  a  county 
.  or  a  justice  court,  is  rendered 
and  who  appeals  from  such  judgment, 
to  sign  the  appeal  undertaking,  as  it 
Deed  I"-  executed  only  by  some  one  in 
behalf  of  the  party  appealing.  (Stump 
v.    Richardson    County    Bank,    24    Neb. 
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D.  Pleading.  —  1.  Complaint.  —  There  is  no  special  form  of  com- 
plaint distinguishing  appeal  bonds  from  other  kinds  of  bonds,  and 
in  fact  from  other  actions.45 

The  Bond.  —  The  bond  should  be  set  out  in  the  complaint, 


a. 


either  in  haec  verba,  or,  substantially,  making  the  bond  an  exhibit 
and  part  of  the  complaint.40 


522;  Van  Etten  v.  Kosters,  48  Neb.  152; 
Cbase  v.  Omaha  Loan  &  Trust  Co.,  50 
Neb.  358;  Code  of  Civil  Procedure,  sec. 
1007.)  In  the  case  at  bar  Wilkinson, 
against  whom  the  judgment  in  the 
county  court  was  rendered,  did  sign 
the  appeal  undertaking.  This  under- 
taking was  incorporated  into,  and  made 
part  of,  the  petition  in  this  case.  Wilk- 
inson was  not  sued  in  this  action,  and 
the  appeal  undertaking  is  not  a  joint, 
but  the  several,  obligation  of  Wilkin- 
son and  Ayres.  We  do  not  think  that 
Wilkinson  was  a  necessary  party  to 
this  action,  but  if  there  was  a  defect 
of  parties  defendant  to  the  action,  that 
fact  appeared  upon  the  face  of  the  peti- 
tion, and  the  defect  could  have  been 
reached  by  demurrer.  (Code  of  Civil 
Procedure,  sec.  94.)  The  petition  was 
not  demurred  to  for  that  reason,  nor 
was  it  suggested  by  the  answer  filed 
that  there  was  a  defect  of  parties  de- 
fendant because  Wilkinson  was  not 
sued.  The  petition  states  a  cause  of  ac- 
tion against  Ayres,  and  he  cannot  now 
be  heard  to  urge  the  objection  that  there 
was  a  defect  of  parties  defendant  to 
the  action.  (Hurlburt  V.  Palmer,  30 
Neb.  158;  Code  of  Civil  Procedure,  se<  . 
96.)"  Ayres  v.  Duggan,  57  Neb.  750, 
78   N.  W.   296. 

45.  See  the  title  "Complaints"  for 
a  full  discussion  of  the  form  and  char- 
acter of  complaints  in  general. 

The  following  complaint  was  ap- 
proved by  the  Supreme  Court  of  Indi- 
ana, in  the  case  of  Gavisk  v.  McKeever, 
37  Ind.  484.  "The  said  Thomas  Mc- 
Keever, plaintiff,  complains  of  the 
said  Timothy  J.  Gavisk  and  Patrick 
Doyle,  defendants,  and  says,  that  at  the 
May  term  of  this  court,  1S69,  the  plain- 
tiff herein  brought  a  suit  against  the 
said  defendant,  Timothy  J.  Gavisk,  and 
that  when  the  said  cause  came  on  for 
trial,  this  court  rendered  a  judgment 
against  the  said  defendant,  Timothy  J. 
Gavisk;  which  judgment  is  in  words 
and  figures  as  follows,  to  wit.  .  .  . 
And  the  said  defendant  did  then  and 
there  file  his  appeal   bond,  which  is  in 
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the  words  and  figures  as  follows,  to 
wit:  .  .  .  But  the  plaintiff  says 
that  the  defendants  have  wholly  failed 
to  prosecute  said  appeal;  he  has  wholly 
failed  to  make  and  file  his  bill  of  ex- 
ceptions, and  utterly  failed  and  neg- 
lected to  perfect  said  appeal;  and  that 
thereby  said  judgment  is  and  remains 
in  full  force  and  effect,  and  that  the 
said  sum  of  money  is  now  due  said 
plaint  iff  from  the  defendants  herein; 
but  that  they  have  failed  to  pay  the 
same,  or  any  part  thereof;  to  the  dam- 
ages of  this  plaintiff  in  the  sum  of 
three  hundred  and  fifty  dollars.  Where- 
fore, be  demands  judgment  for  three 
hundred  and  fifty  dollars,  and  all  other 
proper  relief." 

46.  Cal.  —  Murdock  v.  Brooks,  38 
Cal.  596.  111.  —  Harding  v.  Kuessner, 
172  111.  125,  49  N.  E.  1001;  Sugden 
v.  Beasley,  9  111.  App.  71.  Ind. — 
Gavisk  V.  McKeever,  37  Ind.  484; 
Butler  v.  Wadlev,  15  Ind.  502.  Kan.  — 
Walburn  t>.  Chenault,  43  Kan.  352, 
23  Pac.  057.  Ky.  —  Collins  v.  Black- 
'uirn,  11  B.  Mon.  252;  Anderson  r. 
Bays,  9  Ky.  L.  Kep.  334;  Black- 
well  v.  White,  7  Ky.  L.  Rep.  680. 
Mass. —  Witt  v.  Potter,  125  Mass.  360. 
Neb.  —  Cortelyou  v.  McCarthy,  53 
Neb.  479,  73  N.  W.  921.  Okla.— 
Richardson  V.  Penny,  10  Okla.  32,  61 
Pac.  584.  Tenn.  —  Martin  v.  Gordan,  6 
Tenn.  122.  W.  Va.  —  State  v.  Dotts,  31 
W.  Va.  819,  8  S.  E.  391. 

Bond  Set  Out.  —  "By  answering  de- 
fendants waived  all  objections  to  the 
complaint,  save  the  first:  'That  com- 
plaint does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.'  As  this 
objection  was  urged  on  motion  for  new 
trial,  and  has  been  again  referred  to 
in  the  argument  made  before  this  court, 
we  will  here  consider  it.  The  complaint 
is  drawn  in  compliance  with  a  recog- 
nized form.  I  Estee  PI.  &  Pr.  566.  It 
sets  out  the  bond  in  haec  verba,  and 
alleges  affirmation  of  judgment  ap- 
pealed from,  and  breach  of  one  of  its 
conditions,  i.  e.,  non-payment  of  costs, 
and  that  the  same   is  due  and   unpaid. 
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b.     Facts  To  Be  Ph  acU  d.  —  Pacts  only  are  to  be  stated  in  the  com- 
plaint and  not  argument  or  inferences,  or  conclusions  of  law.47 


We  deem  this  Buffieient.  Bliss,  Code 
PI.  §158;  Insurance  Co.  v.  Rogers,  30 
Barb.  191;  Boone,  Co  le  PL  par.  127. 
In  suit  upon  an  appe  d-bond  recovery 
in.iv   inch,  brews, 

10  Colo.  265,  15  Pae.  331."  Thalheim- 
er  v.  Crow,  L3  Colo.  ■".'.'7,  22  Pae.  779. 

Bond  Set  Out  Once.  —  "Each  as- 
signment of  broaches  ii  I  as  a 

ration,  and  is  to  be  to  as 

sudi.     Safford    v.    Miller,    59    Ql 

111.   31.      It    is 

not    necessary    to    r< ■-.  •  at    the    sub 

of  tbo  bon>l  as  an  inducement  to  every 

breach,   but  when   I  of  it 

•    it  is  a  sufficient  in- 

■   upon  vrhi 

t  fac- 
tum, or  any  other  plea  relating  to  the 
bond  D    an 

SWOT  tO  thi  But  the 

defendant 

in   thil 

upon  eaeh,  ai    If   U  many 

laration. ' ' 
71. 

Substance  of  Bond  To  Bo  Stated  an  , 
Copy  Filed  and  Referred  to  as  Part  of 
Petition. 

the  i  •  g  filed  and  re 

ferred  part    of  on,   it 

should   be  taken  into  view  apon 

md    if.    I  the    omis- 

- 
w  hen    it    is    thus    li!  I    to, 

•s   of   all    g 

rhieh  require  a  eei  n  and 

ition  of  t 

rable  and  nt  that 

■  much 
of  t!  :se   of 

d  ;   and  this   v. ould   B(     'ii   to   I 

-ition    of      t  ri«» 
that      the      [K-titiun      shall      con- 
tain   •  it  of  the  facts  eonstitut 

Si,  Co'le  of  Practice.  The 
•  ions    171,    lv ' 

ilich    the   action 
is  fonnded  to  be  1  of  the 

on.     Hut  it  <locs  not  in  terms  re- 
ion  itself  sha 
that   the  bond   is  filed;   or  that   ii 


or  if  filed  and  referred  to  as  a  part  of 
the  petition,   it   shall   be  taken    to    be 
contained  in  the  petition.     For  the  sake 
of  certainty  and  uniformity,  if  there  be 
no  other  reason,  we  think  the   petition 
ought    to    state    the    substance    of    the 
bond    so   far   as   it   is    material   to    tne 
action,   and   also   to   refer   to   it   as   be- 
ing  filed  as  a  part  of  the   petition,   or 
to  state  why   it  is  not  filed."     Collins 
0.  Blackburn,  14  B.  Mon.   ( Ky.)  252. 
the  title  "Exhibits." 
Exhibit     -Not     Sufficient.    —    "With 
the  single  exception  of  a  class  of  cases 
illy   provided   for   in   section    122 
of   the    code    (i.    e.,    of   action   founded 
upon    written    instruments    for   the   un- 
tional  payment  of  money),  I  know 
authority  therein  for  looking  out 
of  the  pleading  to  an  exhibit,  or  other 
i  1    to,    to   ascertain     the 
■      of     the     action.'        C.       W. 
A     Co.    t;.    Dodsworth,    1    Disney 
(Ohio)  161. 

Daggitt  v.  Mensch,  141  111.  395, 
Ldpe  i.  Becker,  1  Denio 
\.   5 

And    see    the    titles    "Conclusions;" 
'Complaint." 
In    '  of    Moriartv    r.    Cochran, 

W.  1011,  the  alle 
in  the  complaint   of  the  bread: 
iiu-v    due    the    plaintiff, 
il.    E.    '  ochran,    from    the    defendant. 
P.    J.    Moriart;. .  1    undertaking 

the  sum  of  (102.18  and  interest  at  7 
per  cent,  from  October  5,  1903,  no  part 
of  which  has  been  paid."  A  demurrer 
was      ;  I      and      overruled     an«l 

Moriarty    havii  1    to    stand    on 

rrei  _:nent     was    entered 

I  him,  from  which  he  appealed. 
r<  ersed  and  remanded  the 
is  no  allegation  to 
the  effect  that  Johnson  was  not  satis- 
tied  \sith  said  judgment  and  costs," 
holding  that  the  allegation  that  it  was 
"due"  was  nothing  more  than  a  legal 

Conclusions  of  Law.  —  "It  is  averred 
in  the  complaint,  that  the  bond  did 
operate  as  a  supersedeas,  but  it  is  said 
this  is  not  an  averment  of  fact,  but 
of  a  legal  conclusion,  which,  on  the 
1,  is  not  a  true  conclusion, 
to  be  observed  that  the  complaint 
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c.  Matters  of  Defense.  —  It  is  not  necessary  to  anticipate  matter 
that  may  be  pleaded  by  the  defense.48 

d.  Assignment  of  Breach.  —  The  complaint  must  show  a  breach 
of  the  condition  of  the  bond  either  in  the  words  of  the  condition  or  in 
words  containing  the  sense  and  substance  of  it.49 


was  not  tested  by  demurrer.  Issues  of 
fact  were  formed  and  a  trial  had,  re- 
sulting in  a  verdict  and  judgment  for 
the  plaintiff;  and  the  sufficiency  of  the 
complaint  was  first  brought  in  question 
on  the  appeal  to  the  general  term,  by 
the  assignment  of  error  hereinbefore 
stated.  In  such  cases,  we  think  the 
complaint  must  be  tested  by  the  rule 
which  is  applied  to  motions  in  arrest  of 
judgment,  and,  instead  of  indulging 
presumptions  against  the  pleader,  all 
reasonable  intendments  should  bo  al- 
lowed in  his  favor,  on  the  ground,  as 
stated  in  Alford  v.  Baker,  53  Ind.  279, 
that  'Where  the  statement  of  the  plain- 
tiff's cause  of  action,  and  that  only,  is 
defectivo,  or  inaccurate,  the  defect  is 
cured  by  a  general  verdict  in  his  favor.' 
The  Indianapolis,  etc.  R.  Co.  v.  Mc- 
Caffery,  72  Ind.  294,  and  cases  cited." 
Smock  v.  Harrison,  74  Ind.  348,  352. 

48.  Colo.  —  Long  v.  Sullivan,  21  Colo. 
109,  40  Pac.  359.  111.  — Harding  v. 
Kuessner,  172  111.  125,  49  N.  E.  1001. 
Md.  —  Karthaus  v.  Owings,  2  Gill  &  J. 
430,  441. 

"The  complaint  alleges  the  recov- 
ery of  a  judgment,  but  contains  no  alle- 
gation that  it  is  unpaid.  This  case  is 
no  exception  to  the  general  rule  that 
payment  has  to  be  pleaded  as  a  de- 
fense. ' '  Sweeney  v.  Metropolitan  Surety 
Co.,  113  N.  Y.  Supp.  126. 

Averment  of  Approval  of  Bond — 
"At  any  rate  we  do  not  think  it  nec- 
essary to  the  sufficiency  of  the  decla- 
ration that  it  should  contain  an  express 
affirmative  averment  of  the  approval 
of  the  bond.  If  the  bond  has  not  been 
approved  that  may  be  availed  of  by 
way  of  defense."  Keen  v.  Whitting- 
ton  &  Co.,  40  Md.  489,  495. 

Matters  of  Defense.  —  "The  only 
objection  urged  to  the  complaint  is,  that 
it  did  not  aver  that  the  judgment  ren 
dered  in  the  circuit  court  was  neitner 
appealed  from  nor  stayed.  In  the  case 
of  Campbell  v.  Cross,  39  Ind.  155,  it 
was  held  by  this  court,  that,  in  plead- 
ing a  judgment,  it  is  not  necessary  to 
allege,  in  addition  to  the  statement  of 
its  recovery  or  rendition,  that   it  still 
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remains  in  full  force,  and  has  not  been 
sot  aside,  vacated  or  reversed.  The  rule 
of  pleading  recognized  in  that  case  is 
well  sustained  by  the  authorities  cited 
in  its  support,  and  is,  we  think,  entirely 
applicable  to  the  case  in  hearing.  Al- 
though it  is  quite  usual,  in  pleading 
a  judgment,  to  aver,  in  substance,  that 
it  is  still  in  full  force,  unreversed  and 
unappealed  from,  such  averments  are 
unnecessary.  If  such  judgment  has 
ceased,  from  any  cause,  to  be  of  bind- 
ing force,  or  if  its  operation  has  been 
suspended  to  any  extent  by  a  stay  of 
oxccution,  these  are  matters  to  go  in 
defense  of  the  pleading  setting  up  the 
judgment."  Green  v.  Eaftes,  67  Ind. 
49. 

49.  U.  S.  —  Tucker  v.  Lee,  3  Cranch 
C.  C.  6S4,  24  Fed.  Cas.  No.  14,221; 
Bank  v.  Swnnn,  4  Cranch  C.  C.  139,  2 
Fed.  Cas.  No.  902.  Ala. —  Nixon  v. 
Wills  Val.  M.  &  M.  Co.,  128  Ala.  366, 
29  So.  454.  Ark.  —  Stillwell  v.  Ber- 
trand,  22  Ark.  379.  D.  C  — Fulton  v. 
Fletcher,  12  App.  Cas.  1.  111. —  Suther- 
land v.  Phelps,  22  111.  92;  Daggitt  v. 
Mensch,  41  111.  App.  403;  Sanger  v. 
Nadlehoffer,  34  HI.  App.  252.  Ind. — 
Broden   v.    Thorpe     B.   S.   &   L.   Assn., 

20  Ind.  App.  684,  50  N.  E.  403.  Ky.  — 
Jones  v.  Greene,  75  Ky.  127.  Md. — 
Karthaus  v.  Owings,  2  Gill  &  J.  430. 
Mich.  —  Grashaw  v.  Wilson,  123  Mich. 
364,  82  N.  W.  73;  Delashman  v.  Berry, 

21  Mich.  516.  Minn.  —  Hollister  v. 
U.  S.  F.  &  G.  Co.,  84  Minn.  251,  87 
N.  W.  776.  Neb.  — Locke  v.  Skow,  76 
Neb.  39,  106  N.  W.  1013;  Cortel- 
you  v.  McCarthy,  53  Neb.  479,  73  N.  W. 
921;  Moriarty  v.  Cochran,  75  Neb.  835, 
106  N.  W.  1011.  N.  H.  — Philbrick 
v.  Buxton,  43  N.  H.  462.  N.  J.  — Teel 
v.  Tice,  T4  N.  J.  L.  444.  N.  Y Bax- 
ter v.  Lancaster,  68  N.  Y.  Supp. 
1092,  58  App.  Div.  380;  Morris  V. 
Hunken,  57  N.  Y.  Supp.  712;  McGraw 
v.  Morgan,  5  Daly  493.  Ohio.  —  Mayo 
v.  Williams'  Admr.,  17  Ohio  224.  Okla. 
Richardson  v.  Penny,  10  Okla.  32,  61 
Pac.  584.  Vt.  —  Page  v.  Johnson,  1  D. 
Chip.  338. 

No  Technical  Words  Required.  —  "It 
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e.  Notice  and  Demand.  — As  neither  notice  to  the  surety  of  the 
rendition  of  the  judgment  or  demand  for  its  payment  is  necessary 
they  need  not  be  alleged  in  the  complaint,50  except  when  notice  is 


is  sufficient  to  assign  the  breach  either 
in  the  words  of  the  condition,  or  in 
words  eo-extenaive  with  the  import 
ami  effect  of  it —  or  in  words  contain- 
ing the  sense  and  substance  of  it.     The 

Is  in  this  condition  are,  'if  the  sa<id 
William    Wright    shall    appear    in    the 

1  ourt  of  Common  Pleas,  and  prose- 
cute the  said  appeal  in  the  above 
court,'  an  at  he  alto- 

r  failed  and   ■  .   to  appear 

and    prose-cute    his    SOtd    appeal    in    the 

said  court,'  by  reason  whereof  th< 

court  ordered  the  said  appeal  to  be  dis- 
!,  and  that  the  said  appellee 

leave  to  withdraw  the  said  appeal   bond 

from  •  id  eonrt  for  prose- 

cution.    In  the  court  for  trial  of 

-,   our   di 

•urn  to  be  stated  so  intelligibly, 
that  the  eonri  can  see  I 

ground  for  maintaining  the  act  inn.  I 

reqnires  nothing  merely  • 
oical,  which    plain 

ily  comprehend.  This  breach  is  intel- 
ligibly assigned,  rly  as  in 

tanee  and 
effect,  of  the  words  of  the  condition." 
Tee!  c  'lice,  ii  .\.  .1.  i. 

"Due"  a  Legal  Conclusion.  —  "It  is 
.    by    t  be   d<  •'■  ndant    in    error   that 

there     is     now  plaintiff    fro 

the  defendant,  Moriarty,  on  said  under 

taking   the  »ui:,  !  -    and    il 

at     7     |  •  r    aant.    from    O 
no    part    of    which  paid,'    is 

a     sufficient     allegation      of     the     non- 
payment of  the  judgment;  and  it  i 
that    •  often    used    in 

business  transactions  as  synonymous 
with  'owing'  or  'unpaid.'  Fowler  v. 
Hodman,  31  Mich.  215,  is  cited  in  sup- 
port of  this  position.  An  examination 
of  the  cited  case  shows  that  it  has 
no  application  to  a  rule  of  plead- 
ing. ...  In  •  -.cction  in 
which  the  word  'due'  was  osed  in  that 
instance,  there  is  no  doubt  of  the  cor- 
rectness of  the  holding  of  the  Mich 
igan  court,  but  the  allegation  quoted 
from  the  petition  is  nothing  more  than 
a  legnl  conclusion.  Doyle  P.  Phoenix 
Ins.  Co.,  44  Cal.  264.  The  authorities 
all  agree  that  the  statement  of  a  legal 


conclusion  is  not  admitted  by  a  de- 
murrer. A  demurrer  admits  only  facts 
well  pleaded.  There  being  no  allega- 
tion of  a  breach  of  the  undertaking, 
the  demurrer  to  the  petition  should 
have  been  sustained."  Moriarty  v 
Cochran,  75  Neb.  835,  106  N.  W.  1011. 

Maryland  Rule.  —  "The  breach  of 
the  condition  of  the  bond  is  certainlv 
assigned  in  very  general  terms.     It  is 

I  that  the  injunction  was  not 
prosecuted  with  effect,  but  that  the 
same  had  been  dissolved  by  order  of 
the  Court.  The  truth  of  this  allega 
tion  is  admitted  by  the  demurrer,  and 
this,  of  course,  constituted  a  breach  of 

edition  of  the  bond.  And  this 
short  form  of  assigning  a  breach  of 
ondifion  of  an  appeal  or  an  in- 
junction bond  has  been  expressly  sanc- 
:  by  this  Court,  in  the  cases  of 
Karthaua    p.    Owings,   8    H.   &  J.   134; 

ase  on  second  appeal,  2  G.  &  J. 
■130,  411;  and  Burgess  v.  Lloyd,  7  Md. 
178,  195.  In  the  case  of  Karthaua  v. 
Owings,   as   reported   in   2  G.  &   J.,  the 

said,  '  We  think  the  breach  was 
•  1   by  a  negative  aver- 

that   he    (the   defendant)    had   not, 

in  the  language  of  the  condition  of  the 
ited  his  suit  with  ef 
gning  breaches  the  gen 

era!  rule  is,  that  they  may  be  assigned, 
gativing  the  words  of  the  cov- 
The  exception  to  this  rule  is, 
that  when  such  general  assignment  does 
not  necessarily  amount  to  a  breach,  the 
breach  must  be  specially  assigned.'  To 
such  general  assignment,  it  is  incum- 
bent upon  the  defendant  to  plead  spe- 
dally,  unleaa  he  thinkB  proper  to  rest 
his  defense  upon  the  simple  affirmative 
allegation  that  he  did  prosecute  the 
writ  of  injunction  with  effect.  7  Md. 
197."  LeStrango  p.  State,  58  Md.  26, 
40. 

60.  Cal.  —  Pieper  v.  Peers,  98  Cal. 
42,  32  Pac.  700;  Coburn  v.  Brooks,  78 
Cal.  4  13,  21  Pac.  2.  Colo.  —  Bolles 
v.  Bird,  12  Colo.  App.  78,  54  Pac.  403. 
D.  C. — Atwood  v.  Latney,  4  Mackey 
186.  Mass. — ITobartfl.  Hilliard,  11  Pick. 
143.  Mo.  —  Carr  v.  Card,  34  Mo.  513. 
Mont. — Nelson  v.  Donovan,  16  Mont.  85, 
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required  by  statute,  and  then  the  statute  must  be  followed.81 
f.  Prayer  for  Judgment.  —  Under  the  old  practice  the  prayer  for 
judgment  should  be  for  the  specific  sum  mentioned  in  the  bond,  and 
the  amount  due  asked  as  damages.52  But  under  the  codes  all  that 
is  required  is  to  state  in  plain  terms  the  amount  sought  to  be  re- 
covered.53 


40    Fac.    72;     Lomme     v.     Sweeney,     1 
Mont.  584. 

Lies    in    Defendant's    Knowledge. — 
"It     is     objected,    that     there     is     no 
averment  that  notice  was  given  to  the 
defendant,    or    to    Trainer,    of    the    re- 
covery   of   judgment   for    costs,    nor    is 
it   alleged   that    there   was   any   special 
demand  of  payment;  and  it  is  contend 
ed  that  these  are  substantial  defects  in 
the    declaration.      The   general    rule    as 
to  notice  is,  that   when   the   matter  al- 
leged in  the  pleading  is  to  be  consid- 
ered   as    lying    more    properly    in     the 
knowledge  of  the  plaintiff  .than  of  the 
defendant,   then   the   declaration   ought 
to  state  that  the  defendant  had  notice 
thereof.     1   Chit.  PI.   320.     But  if  the 
defendant  had  contracted  to  do  a  thing 
on   the   performance   of  some   act  by  a 
stranger,     no     notice     of     performance 
need  be  averred,  for  it  lies  in  the  de- 
fendant's knowledge  as  much  as  in  the 
plaintiff's,  and  both  parties  are  bound 
to   take   notice.      Cutler  v.   Southern,   1 
Saund.    116.     So,  if    one    be  bound  to 
make  such  assurance  as  J.  S.  may  ad- 
vise,   he    must   take   notice    of   the    as- 
surance   advised    at    his    peril.      Cole's 
Case,  1  Cro.  Eliz.  97.     So,  in  debt  on  a 
bond  for  the  performance  of  an  award, 
it  is  not  necessary  to  aver  that  the  de- 
fendant had   notice  of  the  award,  un- 
less   such    notice   is   expressly   required 
by    the    terms    of    the     condition.       2 
Saund.   62;   Com.  Dig.  Pleader,  C.   75." 
Hobart  V.   Hilliard,    11    Pick.     (Mass.) 
143. 

Unneessary  Averments "It  is  not 

necessary  to  the  sufficiency  of  the 
complaint  to  allege  the  issuance  and 
return  of  the  execution  unsatisfied 
(Nickerson  v.  Chatterton,  7  Cal.  475; 
Tissot  v.  Darling,  9  Cal.  285);  or  that 
notice  of  the  dismissal  of  the  appeal 
by  the  superior  court  was  given  (Mur- 
dock  v.  Brooks,  38  Cal.  604);  or  that 
demand  was  made  prior  to  the  com- 
mencement of  the  action  (Coburn  V. 
Brooks,  78  Cal.  443;  Murdock  v. 
Brooks,  38  Cal.  604);  or  that  a  de- 
livery of  the  property  could  not  be  had; 
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or  that  any  order  was  made  \>y  the 
superior  court  which  the  appellant  in 
that  case  failed  or  refused  to  obey,  un- 
less a  recovery  is  sought  upon  such 
order,  when  made,  which  is  not  the 
case  here,  for  the  obvious  reason  that 
the  undertaking  on  appeal,  which  is  the 
basis  of  this  action,  is  an  independent 
and  absolute  contract  on  the  part  of 
the  defendants,  by  the  terms  of  which 
they  expressly  promised  and  agreed,  in 
consideration  of  a  stay  of  the  execution 
of  the  judgment  appealed  from,  'that 
the  appellant  will  pay  the  amount  of 
the  judgment  so  appealed  from  and  all 
costs,  and  will  obey  the  order  of  the 
court  made  therein  if  the  appeal  be 
withdrawn  or  dismissed.'"  Pieper  v. 
Peers,  98  Cal.  42,  32  Pac.  700. 

51.  Eae  v.  Beach,  76  N.  Y.  164; 
Gallinger  r.  Engelhardt,  55  N.  Y.  Supp. 
334;  Lowerce  v.  Tallrnan,  52  N.  Y. 
Supp.  431;  Yates  v.  Burch,  13  Hun  (N. 
Y.)  622;  Douglas  V.  Rathbone,  5  Hill 
(N.   Y.)    143. 

Strict  Construction. — "The  consid- 
erations calling  for  a  strict  construction 
of  the  statute,  as  to  the  necessity  of 
the  service  of  the  ten  days'  notice  of 
the  judgment  (as  perfected)  above 
suggested  are  equally  imperative, 
and  its  necessity  to  entitle  the  plaintiff 
to  maintain  an  action  against  the 
sureties  has  been  expressly  recognized 
in  the  general  term  of  the  Supreme 
Court  (3d  District)  in  Porter  v.  Kings- 
bury (5  Hun,  597),  not  only  holding 
the  notice  necessary  but  that  service 
must  be  averred  in  the  complaint."  Eae 
v.  Barteau,  7  Daly  (N.  Y.)   95,  100. 

52.  Colo.  —  Davis  v.  Wanamaker,  2 
Colo.  637.  HI. — Freeman  v.  People, 
54  111.  153.  Mo.  — Barton  v.  Vanzaut, 
1  Mo.  190. 

53.  —  "It  is  suggested  in  the  argu- 
ment that  the  complaint  was  defective, 
in  not  praying  judgment  for  the  full 
penalty  of  the  bond;  that  the  judg- 
ment, if  any,  should  have  been  for  the 
full  penaky,  and  the  amount  due,  as- 
sessed as  damages;  and  Davis  V.  Wana- 
maker, 2  Colo.  637,  is  cited  in  support 
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p.  Defect  Cured  by  Verdict.  —  If  a  complaint  shows  a  good  cause 
of  action,  l»ut  is  defective  in  manner  of  statement,  such  defect  may 
be  cured  by  verdict." 

2.  Answer  or  Plea.  —  a.  Non  Est  Factum.  —  The  plea  of  non  est 
factum  only  puts  in  issue  the  execution  of  the  bond  described  and 
admits  every  other  material  allegation  of  the  complaint.55 

b.  Affidavit  of  Merits.  —  An  appeal  bond  is  a  contract  for  the 
ment  of  money,  and  an  action  thereon  is  within  the  meaning  of 
the  statute  requiring  a  defendant  to  iile  an  affidavit  of  merits.50 


of  the  contention.     Such   was  undoubt- 
edly    the  before     diff< 
forms  of  action   were   abolished.     The 
action    mnrt    i 

upon    the    specialty.     Bii    •     I   • 
there   is  but    one   form   of   action, 
that   is   required  of  the   plea  ler   is  to 
state  in  plain,  unambiguous  terms  the 
.   and   the   relief  required."  Allen 
App.  31  ■ 

54.    D.   0.  — Fulton    I  r,   12 

A  pp.   <  as.  1.    HI.  ■  tfadel 

holler,   133    111.  Hid. 

Smock    f.   Harrison,   71    Inl.  348;    I 
v.    Wadlev,    15    [nd.    502.   Mich.      . 
man  r.  Berry,  21  M  i'h. 

Should   Demur. —  Indianapolis    &    V. 
ftfeCaffery,  ~-  Ind. 

Proper  Application  of  Rule 
man  r.  Berry,  Bl   afieh. 

Meaning     of     Cured     by     Verdict 
A 1  ford  r.   1  884. 

56.    Colo.     Anderson      P. 
184     111 
Benion   p.   Bn 

71  ; 

Kimbarh    v.    Blandin,   6    111.   App. 

N.  T.— Hamilton  .v.  Averill,  11    Wend 

Admits  Every  Other  Material  Al- 
legation.— Hamilton  r.  Averill,  11 
i 

"The  plea  of  non  est  factum  on] 
in    issue     the    execution    of    the 

'II     r.    Jefferson    County,    85     III- 
446;   Smith  v.  Lozano,   1   Bradwell,  171. 
All   the   plaintiff  had   to   do   in  tl 
instance.  |  .   was  to  produce   the 

bond  and  prove  the  amount  of  his 
damages,  as  charged  in  the  declaration. 
All  other  material  matters  charged  in 
the  declaration  were  admitted  upon  the 
record,  and  with  these  the  jury  bad 
nothing  to  do.  That  which  is  admitted 
by  the  pleadings  constitutes  no  part  of 
the  issues  to  be  tried  by  the  jury,  but 
the  court  should  treat  the  same  as 
true.     No  evidence  need  be  produced  to 


prove  it,  nor  can  the  party  making  the 
admission  be  heard  to  controvert  it; 
in  the  jury  be  directed  to  look 
into  the  pleadings  to  find  out  what 
is  admitted,  but  the  court  should  take 
the  admission  as  true,  and  submit  only 
dispul  ra  of  fact  to  the  jury." 

Anderson    p.   Sloan,   1   Colo.  484;    Sug- 
den  p.  Beasley,  9  111.  App.  71. 

Unverified   Plea. — "Nor    can    we   see 
..  hy    B    demurrer    was    filed    to   the    plea 
I    farl urn.      We    presume    the 
ion,     \\  ii  lmut     exception, 
it    is   a    proper   plea   to   an  action 
of   debt    on   an    instrument   under  seal. 
We   have   never   beard   or  known   of  its 
itioned.    When  interposed,  the 
lant  may  take  advantage  of  any 
varia:  een    the    instrument    and. 

the   declaration.      If,   however,   defend- 
ant  Intends  to   deny  that   he   ever  ex- 
I   the  writing  obligatory  sued  on, 
required   to   verily  this  plea  by 
it,    and     when     he    does    so    the 
plaintiff    is  put    upon    the   proof   of   the 
tion  of  the   instrument.  The  court 
oot    do    otherwise    than   overrule 
lemnrrer   to   this  plea."     Mix  v. 
People,  92  111.  549. 

56.  Mix  V.  People,  92  111.  549; 
Myers  P.  Bchonan,  90  III.  s":  Meetling 
p.  Hughes,  89  111.  389;  Kimbark  v. 
Brandin,  6  111.  App.  539;  Baker  v. 
Olwyne,  2  Miles  (Pa.)  404. 

Bond  With  Collateral  Conditions. — 
In  Boas  P.  Nagle,  3  Berg.  &  H.  (Pa.) 
■  tines  this  rule  to 
conditioned  only  for  the  pay- 
ment of  money,  and  holds  that  bonds 
with  collateral  conditions  are  not 
within  the  rule. 

Bond     Contract     for     Payment     of 
Money.  —  "That     the    bond   is    a    con- 
tract   cannot   be   denied.      If   it   is   not 
e    payment   of   money,   the   plain 
meaning     of     the     language     emj  ' 

lisregarded,  and  a  contract 
which  says  one  thing  must  be  con- 
strued   to    mean    another    and    a    dif- 
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c.  Performance.  —  Where  the  complaint  sets  out  the  condition  of 
the  bond  and  assigns  particular  breaches,  the  pica,  or  answer,  must 
be  responsive  to  all  the  breaches,  a  general  plea  of  performance  be- 
ing insufficient.67 

d.  Merits  of  Original  Suit.  —  In  an  action  on  an  appeal  bond, 
matter  which  goes  to  the  merits  of  the  original  suit,  and  which  might 
have  been  litigated  therein,  is  not  available  in  defense.68 


ferent  thing.  The  bond,  iu  express 
terms,  declares  that  the  obligors  are 
bound  to  pay  the  obligee  a  certain  sum 
of  money.  The  condition  of  the  bond, 
it  is  true,  provides  that  it  shall  be- 
come void  upou  certain  conditions — 
upon  the  payment  of  all  rent  due  and 
that  may  become  due,  all  damages  and 
loss,  and  costs.  But  these  provisions 
do  not,  in  the  least,  militate  against 
the  view  that  the  contract  is  one  for 
the  payment  of  money."  Mestling  V. 
Hughes,  89  111.  389. 

Affidavit  of  Merits.  —  "  The  plea  of 
non  est  factum  set  up  a  good  defense 
to  the  action  upon  the  merits,  and  an 
affidavit  of  the  truth  of  that  plea  was 
a  sufficient  affidavit  of  merits  within 
the  meaning  of  the  statute  providing 
for  such  affidavits.  Suppose  the  de- 
fendant  had  added  to  his  affidavit  of 
the  truth  of  the  plea,  the  further 
statement  that  the  matter  of  said  plea 
constitutes  a  good  defense  on  the  mer 
its  to  the  said  action.  Now  that  would 
have  been  tantamount  to  a  defend 
ant  swearing  positively  to  a  defense  on 
the  merits,  instead  of  stating  that  he 
believed  he  had  such  defense.  But 
could  it  add  anything  to  the  force  and 
effect  of  the  truth  of  the  matter  of  the 
plea,  to  state  in  terms  that  which  was 
a  legal  result  of  the  fact  sworn  to? 
We  think  not,  and  that  the  affidavit 
of  the  truth  of  the  plea  was  a  sub- 
stantial compliance  with  the  statute 
as  to  an  affidavit  of  merits."  Kimbark 
V.  Blundin,  6  111.  App.  539. 

57.  HI.  — Mix  v.  People,  92  HI.  549; 
Mix  v.  People,  86  111.  329;  Terre 
Haute  &  I.  R.  Co.  v.  Peoria  &  P.  U. 
R.  Co.,  81  111.  App.  435,  443;  Sugden 
v.  Beasley,  9  111.  App.  71.  Md. — 
Karthaus  V.  Owings,  2  Gill  &  J.  430. 
Mont.  —  Bullard  v.  Gilette,  1  Mont.  509. 

Plea  of  Payment.  —  The  plea  of  pay- 
ment is  a  plea  of  confession  and 
avoidance  and  consequently  puts  in  is- 
sue no  averment  of  the  declaration. 
Smith  v.  Lozano,  1  111.  App.  171,  176. 

General    Plea     of     Performance. — 
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"The  breach  assigned  was  a  failurt 
to  pay  $1,875  per  month.  The  second 
plea,  general  performance,  did  not 
answer  that  breach,  and  was  therefore 
bad.  (Mix  V.  The  People,  86  111.  329.) 
Moreover,  it  only  averred  performance 
of  the  valid  and  lawful  matters  in  the 
conditions  of  the  bond  specified,  with- 
out indicating  what  conditions  the  de- 
fendants considered  valid  and  lawful, 
and  had  performed.  The  third  plea, 
non  damnijicatus,  was  insufficient  where, 
as  here,  the  condition  is  to  pay  a 
specified  sum  of  money.  Where  the 
condition  stipulates  for  the  perform- 
ance of  a  particular  act,  performance 
of  that  act  must  be  averred."  Terre 
Haute  &  I.  E.  Co.  v.  Peoria  &  P.  U. 
R.  Co.,  81  111.  App.  435,  443. 

Answer  Whole  Cause  of  Action. — 
"The  demurrer  to  the  third  and  fourth 
pleas  was  special.  The  third  plea  is 
double.  It  avers  that  the  appeal  was 
prosecuted  with  effect  and  that  Mix  did 
pay  the  amount  of  the  judgment  so  af- 
firmed. It  is  also  repugnant  and  impos- 
sible to  be  true.  If  the  appeal  was 
prosecuted  with  effect,  then  the  judg- 
ment of  the  lower  court  was  reversed, 
and  if  reversed,  there  was  no  judgment 
that  could  be  paid.'  A  plea  similar  to 
the  fourth  was  held  bad  on  demurrer 
in  the  case  of  Mix  v.  The  People,  86 
111.  330,  and  that  case  must  govern  this. 
The  fifth  plea  does  not  profess  to  an- 
swer the  whole  declaration.  In  the  case 
of  George  v.  Bischoff,  68  111.  236,  it  was 
held  that  where  a  plea  professes  to  an- 
swer the  whole  cause  of  action  and  does 
not,  it  is  bad,  and  there  being  no  other 
plea  the  plaintiff  might  have  taken 
judgment  by  default  at  the  proper  time. 
It  follows  that  this  plea  is  bad  and  the 
court  did  right  in  sustaining  the  de- 
murrer." Mix  v.  The  People,  92  HI. 
549. 

58.  Terre  Haute  &  I.  R.  Co.  v.  Peoria 
&  P.  U.  R.  Co.,  182  111.  501,  55  N.  E.  377. 

Res  Judicata.  —  ' '  The  matters  set  up 
in  the  second  paragraph  of  the  answer 
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also  went  to  the  merits   of  the   injunc- 
tion suir,  and  must  also  be  presiw 
have  been  adjudicated  l>y  it.     To  have 

gustm  of  this  second 

raph    would    have  in    a 

iiitination    of   the   injunc- 
tion proceedings  on  their  merit-,  which 


was  clearly  inadmissible  in  a  suit  like 
this  for  damages  on  an  injunction  bond 
given  .luring  the  progress  of  such  pro- 
ceedings, after  there  had  been  a  deci- 
sion upon  the  merits  of  the  application 
for  the  injunction."  Sipe  v.  Holliday, 
.d.  4,  9. 
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1.  INTRODUCTION.  —  A.  Nature  of  Appeal.  —  The  nature  of 
appeal  necessarily  implies  a  rank  or  order  of  courts,  or  courts  of 
higher  and  lower  instance,  the  higher  court  exercising  a  reviewing 
and  controlling  authority  over  the  acts  of  the  lower  tribunal.  This 
is  true  whether  we  regard  an  appeal,  in  its  technical  sense,  as  a  trial 
de  novo  by  a  higher  court,  or,  in  its  popular  sense,  as  including  all 
those  means  by  which  a  higher  court  examines  and  corrects  the  pro- 
ceedings of  a  lower  one.1 

B.  Derivation  op  "Appeal."  —  The  word  "appeal,"  as  used  in 
our  modern  law  of  procedure,  is  derived  from  "appellatio"  of  the 
Roman  law,2  although  its  early  significance  in  that  system  of  juris- 
prudence was  different  from  its  meaning  of  today.3 

C.  Appeal  in  Roman  Law.  —  1.  During  the  Republic.  —  During 
the  early  Republic,  if  a  Roman  citizen  was  condemned  for  a  crime  he 
could  appeal  (provocare)  from  the  consul,  who  exercised  the  mag- 
isterial power,  to  the  popular  assembly  of  the  citizens,4  who  heard 
and  decided  the  merits  of  the  case,  de  novo;  but,  later,  when  criminal 
eases  were  tried  by  standing  commissions  (quaestiones  perpetuae),5 
a  board  composed  of,  and  representing,  the  people,  the  practice  of 
invoking  the  popular  appeal  became  obsolete.6 

2.  During  the  Empire.  —  The  later,  and  modern,  notion  of  appeal 
was  developed  during  the  empire.    In  the  early  empire,  the  emperor, 


1.  Appeal  Defined.  —  " Appeal 
('appellatio'  in  the  civil  law)  is 
defined  'ab  inferioris  judicis  sententia 
ad  superiorem  provocate,'  the  removal 
of  a  cause  from  the  sentence  of  an 
inferior  to  a  superior  judge. ' '  United 
States  v.  Wonson,  1  Gall.  5,  28  Fed. 
Cas.  No.  16,750;  Calvin.  Lex.  "Ap- 
pellatio"; Shep.  Abr.  "Appeal." 

"An  appeal  is  correctly  defined  to 
be  the  removal  of  a  cause  from  one 
tribunal  to  a  higher."  Clark  v.  Haines, 
4  N.  J.  Eq.  136. 

"An  appeal  in  law  is  the  removal 
of  a  matter  or  cause  from  an  inferior 
to  a  superior  court  for  the  purpose  of 
reviewing,  correcting,  or  reversing  the 
judgment  or  sentence  of  the  inferior 
tribunal."  Leach  v.  Blakely,  34  Vt.  134. 

"The  term  'appeal'  as  used  in  the 
constitution,  is  a  general  term  denoting 
not  only  what  are  technically  denom- 
inated appeals,  as  contra-distinguished 
from  certiorari,  writ  of  error,  or  peti- 
tion in  error,  but  any  proceeding  by 
which  a  cause  is  sought  to  be  removed 
from  probate  and  justice  courts  to  su- 
perior tribunals  for  the  purpose  of  re- 
examination." Crane  v.  Giles,  3  Kan. 
47. 

"A  proceeding  in  a  superior  juris- 
diction cannot,  with  any  propriety,  be 
called  an  appeal  where  the  cause  or  mat- 
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ter  involved  was  not  before  any  in- 
ferior tribunal."  Zanesville  v.  Tel. 
&  Tel.  Co.,  64  Ohio  St.  67,  83,  59  N. 
E.  781,  785,  52  L.  E.  A.  150,  83  Am. 
St.  Kep.  725. 

Applies  Only  to  Courts.  —  Ap- 
peal applies  to  the  procedure  of 
transferring  a  cause  "from  one  court  to 
another,  and  cannot  be  predicated  of 
any  process  by  which  a  court  is  called 
upon  to  determine  the  legality  of  an 
action  by  officers  of  another  depart- 
ment." Appeal  of  Norwalk  St.  E.  Co., 
69  Conn.  576,  37  Atl.  1080,  39  L.  E.  A. 
794. 

2.  Yeaton  v.  United  States,  5  Cranch 
281,  3  L.  ed.  101;  Wiscart  v.  Dauchy, 
3  Dall.  (U.  S.j  321,  327,  1  L.  ed.  619; 
United  States  v.  Wonson,  1  Gall.  5,  28 
Fed.  Cas.  No.  16,750. 

3.  Hunter  Eom.  Law  1045;  Sohm's 
Institutes  of  Eom.  Law  228;  D.  5,  1,  58. 

4.  That  is,  to  the  comitia  centuriata. 
This  law  was  carried,  B.  C.  508,  by 
Valerius,  one  of  the  earliest  of  the 
consuls.  This  Valerian  law  of  appeal 
has  been  called  the  Eoman  Habeas 
Corpus  Act.  Hunter  Eoman  Law,  p. 
13. 

5.  Introduced  about  149  B.  C. 

6.  Hunter  Eom.  Law,  3rd  ed.  p. 
1045. 
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following  the  former  practice,  vetoed,  by  virtue  of  his  life  office  as  trib- 
une, such  magisterial  acts  as  he  disapproved.7  After  Hadrian's 
time,  no  appeal  lay  from  the  senate  ;8  and  after  the  time  of  Constan- 
tine,  no  appeal  lay  from  the  Praetorian  Prefects.9  Sometimes,  also, 
the  emperor  would  appoint  a  special  magistrate  with  final  jurisdic- 
tion.10 In  all  other  cases,  however,  an  appeal  (appellatio)  could  be 
brought.11  The  practice  was,  in  Rome,  to  appeal,  in  the  first  instance, 
from  tin-  magistrate  to  the  prefect  of  the  city;12  and,  in  the  provinces, 
to  appeal  from  the  proconsuls  to  the  Praetorian  Prefect.13 

D.  Appeal*  oh  English  Courts  of  Chancery.  —  The  Chancellor's 
court  in  England  was  practically  a  civil-law  court,  since  it  was  estab- 
lished and  developed  by  chancellors  who,  as  ecclesiastics,  were  edu- 
cated and  trained  in  the  Roman  and  canon  law.  Consequently  the 
chancery,  or  equity,  procedure  inherited,  in  time,  along  with  many 
other  things,  the  notion  of  the  civil-law  appeal.14  The  same  thing 
WBB  also  true  in  the  English  ecclesiastical  and  admiralty  courts.15 

E.  No  Appeals  in  Common-Law  Courts.  —  Under  the  common-law 
procedure  there  is  no  such  thing  as  an  appeal  as  used  in  the  civil  law 


7.  Ibid.,    1046. 

8.  Digest,  49,  2,  1,  2. 

9.  I  19. 

io.  ,14. 

n.    Codi  19. 

12.  Codex,    7,   62,    17    .-111.1    83. 

13.  Codex,  :.  pr. 

In  practice,  the  appellant  presented 
to  the  judge  from  whom  the  appeal  was 
to   be    taken   a    petition    foi    an    appeal 

I».  49,  1.  I,  1),  and  a  judge  that  un- 
justh  to   allow  an   appeal   was 

fined  and,  in  such  a  case, 

appellant  might  appeal  directly  to  the 
higher  eonrl  I».  19,  ■">.  ■">.  pr.).  The 
appellate  court  heard  the  case  anew. 
and  eonld  also  admit  new  evidence  if 
necessary.  It  was  an  actual  re-trial 
of  the  cause  (C.  7.  68,  6). 

14.  "In  the  courts  of  equity,  ec- 
clesiastical, and  admiralty  jurisdiction 
no  jury  intervenes.  The  judge  is  in 
general  the  sole  arbiter  of  fact  and 
of  law,  and  the  mode  of  procedure  is 
borrowed  from  the  civil  law.  An  ap- 
peal (in  these  courts)  removes  the 
whole    proceedings."      Judge    Story    in 

3fatefl  V.  Wonson,  1  Gall.  5,  28 
as.  X...  l€ 
Concerning  the  influence  of  the  Ro 
man,  or  civil,  law  upon  the  English 
Court  of  Chancery,  see  1  Spence's  Eq. 
Jnr.,  p.  347;  Pomeroy's  Eq.  Jur.  (3rd 
ed.).  §  14  et  seq. 

The  decrees  of  the  chancellor  in  Eng- 
land appear  to  have  been  originally  re- 


garded as  final.  As,  however,  his  juris- 
diction extended,  the  right  of  appeal  to 
the  House  of  Lords  was  established. 
No  appeal  seems  to  have  been  taken 
before  A.  D.  1581.  For  many  years 
there  was  a  bitter  contest  waged  by 
the  House  of  Commons  against  the  al- 
leged right  of  the  House  of  Lords  to 
>e  this  appellate  jurisdiction,  the 
Commons  claiming  that  appellate  juris- 
diction in  equity,  like  writs  of  error 
at  common  law,  could  be  ex- 
ercised only  under  a  reference  from 
the  crown.  It  was  not  till  1677  that 
the  Commons  abandoned  the  contest. 
' -tarns  Eq.  397;  Mitford  &  Tav., 
PI.  &  Pr.  in  Eq.,  489;  Fletcher,  Eq.  PI. 
,v  Pr.,  765;  Blk.  Com.,  Ill,  454. 

15.  Loveless  r.  Ransom,  109  Fed.  391, 
48  C.  C.  A.  434;  United  States  v.  Won- 
son, 1  Gall.  5,  28  Fed.  Cas.  No.  16,750; 
Stevens  r.  Baker,  1  Wash.  Ter.  315,  320. 

Federal  Act  of  1789. —  The  Federal 
Act  of  1789  provided  that  equity  and 
admiralty  causes  should  be  re-examin- 
able  in  the  supreme  court  by  writ  of 
error.  So  much  confusion  and  embar- 
rassment was  occasioned  that  in  1801 
(2  St.  89)  congress  gave  a  remedy  of 
appeal  in  causes  of  admiralty,  prize, 
and  equity  jurisdiction.  See  Blaine  V. 
The  Carter,  4  Dall.  (U.  S.)  22,  1  L.  ed. 
724;  Jennings  r.  The  Perseverance,  3 
Dall.  (U.  S.)  336,  1  L.  ed.  625;  Wiscart 
v.  Dauchy,  3  Dall.  (U.  S.)  321,  1  L.  ed. 
619;  United  States  v.  Wonson,  1  Gall. 
5,  28  Fed.  Cas.  No.  16,750. 
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and  equity  sense — that  is,  no  trial  de  novo  by  a  higher  court.18  There 
are  various  ways,  at  common  law,  by  which  errors  and  irregularities 
of  a  lower  court  may  be  reviewed  and  corrected,  but  there  is  no 
appeal.17  It  is  true  that  the  common  law  procedure  for  reviewing 
errors  appearing  on  the  record,  by  means  by  a  writ  of  error,  is  often 
designated  as  "appellate,"  yet  this  is  merely  a  term  of  convenience 
and  somewhat  modern. 

F.  Corrective  Remedies  at  Common  Law.  —  1.  In  General.  —  At 
common  law,  remedies  for  errors  committed  during  judicial  proceed- 
ings, and  for  the  reversal  or  modification  of  judgments  for  just 
causes,  may  be  invoked  either  by  certain  motions  made  after  verdict 
and  before  judgment,  or  by  certain  proceedings  taken  after  judg- 
ment. The  former  class  consists  of  motions  for  a  new  trial,  based 
either  upon  alleged  error  during  the  trial,  or  upon  matter  not  of  rec- 
ord;18 motions  in  arrest  of  judgment,  for  error  apparent  upon  the 
record  ;19  and  motions  for  judgment  for  plaintiff  non  obstante  veredicto 


16.  "There  is  a  marked  distinction 
between  appeals  and  writs  of  error, 
the  former  being  applied  to  admiralty 
and  to  equity,  the  latter  to  common- 
law  proceedings.  .  .  .  We  should 
search  in  vain,  in  the  common  law,  for 
an  instance  of  an  appellate  court  re- 
trying the  cause."  From  Justice 
Story,  in  United  States  v.  Wonson, 
supra. 

"The  distinction  between  an  ap- 
peal and  a  writ  of  error  is  that  an 
appeal  is  a  process  of  civil-law  origin, 
and  removes  a  cause  entirely;  sub- 
jecting the  fact,  as  well  as  the  law, 
to  a  review  and  a  revisal;  but  a 
writ  of  error  is  of  common-law  origin, 
and  it  removes  nothing  for  re-examina- 
tion but  the  law."  Chief  Justice 
Ellsworth,  in  Wiscart  v.  Dauchy,  3 
Dall.  (U.  S.)  321,  1  L.  ed.  619.  And 
see  The  San  Pedro,  2  Wheat.  (U.  S.) 
132,  4  L.  ed.  202;  United  States  v. 
Goodwin,  7  Cranch  (U.  S.)  108,  3  L. 
ed.  284. 

17.  Appeal  does  not  exist  at  com- 
mon law.  Conn.  —  Styles  v.  Tyler,  64 
Conn.  432,  471,  30  Atl.  165.  Ind.— 
Evansville  &  T.  H.  E.  Co.  v.  Terre 
Haute,  161  Ind.  26,  67  N.  E.  686.  W.  Va. 
Fouse  v.  Vandervort,  30  W.  Va.  327,  4 
S.  E.  298. 

Special  Meaning  of  "Appeal"  at 
Common  Law.  —  The  word  "appeal," 
in  an  entirely  different  sense  from  its 
modern  meaning,  had,  at  common  law, 
for  several  centuries  a  very  important 
significance  in  connection  with  crimes. 
It  was  a  party's  private  action,  seeking 
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redress  for  the  injury  done  to  him,  and 
at  the  same  time  prosecuting  for  the 
crown,  in  respect  of  the  offense  against 
the  public.  There  was,  for  example, 
an  Appeal  of  Death;  an  Appeal  of  Lar- 
ceny; an  Appeal  of  Rape;  and  an 
Appeal  of  Mayhem.  The  word  thus 
used  is  derived  from  the  French, 
appeler,  meaning  to  call  upon,  summon, 
or  challenge  one.  All  such  appeals,  to- 
gether with  wager  of  battle,  which  was 
connected  with  the  defense  to  such  ap- 
peals, were  abolished  by  statute  in 
England,  in  1819.  Bacon's  Abr.  1  Vol. 
291;  4  Blk.  Com.  312.  See  Ashford  v. 
Thornton,  1  Barn.  &  Aid.  (Eng.)  405, 
for  a  very  interesting  report  of  the  pro- 
ceedings upon  such  an  appeal.  It  was 
in  consequence  of  this  case  that  the  St. 
59  Geo.  Ill,  c.  46,  referred  to  herein 
was  passed  abolishing  such  appeals. 

18.  See  the  title  "New  Trial." 

"I  think  that  new  trials  in  general 
are  most  beneficial  for  the  furtherance 
of  justice,  and  ought  to  be  granted  with 
great  latitude.  In  all  free  countries 
there  is  allowed  for  the  benefit  of  the 
subject  a  great  variety  of  appeals.  And 
the  old  law  here  in  England  never 
meant,  that  the  verdict  of  a  jury  should 
by  all  means  be  final;  but  it  prescribed 
an  odious  way  of  new  trials,  by  the 
criminal  process  of  attaint.  Whereas, 
the  modern  course  of  new  trials  answers 
the  same  and  in  a  better  way."  Per 
Lord  Mansfield  in  Hodgson  v.  Richard- 
son, 1  Wm.  Black,  p.  464. 

19.  See  the  title  "Arrest  of  Judg- 
ment." 
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for  defendant,  based  npon  the  character  of  defendant's  pleadings.20 
2.     Proceedings  After  Judgment.  —  After  the  judgment,  the  cor- 
rective remedies  at  common  law  are  writs  or  error,  certiorari,  and 
audita  qu<  n  la. 

a.  Writs  of  Error.  —  Writs  of  error  are  of  two  kinds,  writs  of 
error  coram  or  coram  vobis)  and  the  ordinary  writ  of  error 
Both  ■••  issued  by  the  higher,  or  reviewing,  court,  the  former  be- 
ing an  order  to  the  Lower  court  to  review,  by  itself,  certain  alleged 
errors  <>t  fact  apparent  upon  the  record;  the  latter,  the  ordinary  or 
usiml  writ  of  error,  being  an  order  to  send  the  record  to  the  higher 
court  that  certain  alleged  errors  of  law  thereon  may  be  corrected.21 

b.  Certiorari.  Certiorari  is  a  writ  issued  by  a  higher  court  to  a 
lower  court  of  record,  ordering  that  the  record  be  certified  and 
transmitted  to  the  higher  court   for  examination,  or  ordering  that 

certain    pro< dings   pending   in   rach    lower   court   be   transferred 

to  the  higher  court.  This  remedy  can  be  applied  to  matters  not 
reachable  by  a  writ  of  i 

c.  Audita  '  — The  writ  of  audita  querela  is,  as  the  name 
implies,  a  writ  based  upon  matter  arising  Bince  the  ease,  or  com- 
plaint, was  heard;  and  is  a  remedy  for  relief  against  a  judgment 
by  reason  of  certain  Dew  facts  thai  have  transpired  since  the  judg- 
ment was  renden 

(J.      Ami  LLS  OF   <  »NAL   OB    STATUTORY    ORIGIN.  —  Appeals 

g  unknown  at  common  law,  as  previously  stated, -1  it  necessarily 
follows  that,  at  law,  all  appeals,  as  distinguished  from  common  law 
writs  of  error     whether  such  appeals  are  appeals  strictly— that  is. 

trials  d(  nOVO  in  a  higher  COUrt  ;  <»!•  whether  they  are  proceedings  for 
the  review  of  error  that  is.  substitutes  for  writs  of  error),  are 
purely  the  creati  m  of  constitutional  or  statutory  provision.28    More- 


20.  See     the     titles     "Judgment"; 

"Non  Obstante  Veredicto." 

21.  Bee  the  title  "Error,  Writ  of." 
Original  Writ.  —  A  writ  of  error  for 

marl]  chancery.     Latterly 

it    ifl  a  judicial   writ  t  of  the  ap 

pellate  tribunal.     Suydam    p.    William- 
-.  15  I-  ed.  978; 

6  Am.  Dec. 

I   it  is  a  writ   of  right.     Haines  r. 
'  -.  97   111.  161. 

No    Review    of    Facts.  —  Genen 
Campbell,  11    Wall.   (U.  B.)    193, 

ed.  110. 

22.  Murray  p.  Eohoken  T.nn.l  Co.,  iv 
How.     r.  B.     272,   15   L.  ed.  372; 

r.  Warwick,  172  Pa.  1  10,  :,.:>.   ' 

Certiorari  Distinguished  From  Ap- 
peal.—  In  re  Thirty-fonrth  St.,  Phila- 
delphia, SI  Pa.  27.  ' 

\  statutory  "certiorari"  is  used  in 
some  states  as  an  appeal  from  minor 
court".      The  common   law    certiorari    is' 


aeant.     Bee,   in  general,  the  title 
"Certiorari." 

23.  Bee  the  title  "Audita  Querela." 

24.  ■.   |,  (•:. 

25.  Cal.       Blum    i .    \  ■    Qe>    50 
Cal.   293.     Colo.  — Gordon   p.  Grav,   19 

167,  34   Pac.  si".     D.  C  — United 

p.    O'Neal,    10    App.    Cas. 

Idaho.  —  Qeneral    Custer    Min.    Co.    v. 

10,  3  Pac.  22.   111.  — 

'.  Dean,  239  I  \.  E.  149; 

Kingsbury  p.  Sperry,  11!»  III.  279,  10  N. 

Stew- 
art v.  Parsons,  112  III.  App.  611;  Lock- 
man  p.  County  of  Morgan,  32  [11.  App. 
111.  la. —  Home  Savings  &  Trust  Co. 
p.  District  Court  of  Polk  Connty,  121 
Iowa  1,  95  X.  W.  522.  Ky.  —  Benshaw 
I  Ky.  L.  Rep.  860,  895,  Ills. 
W.  377.  Md.  —  Dillon  p.  Connecticut 
Mut.  Life  Ins.  Co.,  44  !.   Mass. — 

•t   v.  Slater,  183  Mass.   152,  W  N. 
p.    Hutchinson,  9  Allen 
Sullivan    P.    Adams,   3    Gray    476. 
Mich.— Mitchell  p.  Bay,  Probate  Judge, 
155   Mich.  550.  119  N.  W.  91G;   Harvey 
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over,  appeals  in  equity,  in  those  jurisdictions  where  the  procedure  in 
equity  is  still  kept  distinct  from  procedure  at  law,  are,  at  the  present 
time,  more  or  less  regulated  by  statute,20  and  in  those  jurisdictions 
where  the  distinction  between  procedure  at  law  and  in  equity  has 
been  abolished  by  statute,  and  a  code  procedure  adopted,  the  same 
fact  is  obvious.27 

H.  Early  Colonial  Appeals. — In  New  England,  appeals,  in  the 
sense  of  a  trial  de  novo,  in  connection  with  minor  tribunals  have 
been  known  for  over  two  hundred  and  fifty  years.  "So  early  as 
the  year  1642  a  colonial  statute  of  Massachusetts  provided  for 
appeals  in  all  cases,  civil  as  well  as  criminal,  from  magistrates  to 
the  county  courts,  and  from  these  to  the  court  of  assistants.  .  .  . 
But  it  is  a  privilege  existing  by  statute,  and  not  by  common  law, 
and  is  considered  by  our  courts  as  a  mere  legislative,  and  not  a  con- 
stitutional privilege."  28 

I.  Modern  English  Appeals. — For  nearly  forty  years,  appeals 
in  civil  actions  in  all  the  higher  English  courts  have  been  statutory.20 


V.  Pealer,  63  Mich.  572,  30  N.  W.  188. 
Minn.  —  Tierney  V.  Dodge,  9  Minn.  16G. 
Miss.  —  Steele  v.  Shirley,  0  Smed.  &  M. 
382.  Mo.  —  Drainage  District  No.  4  V. 
Wabash  R.  Co.,  216  Mo.  70S),  116  S.  W. 
549;  State  ex  rel.  Brown  v.  Broaddus, 
216  Mo.  336,  115  S.  W.  1018;  Millar  r. 
St.  Louis  Transit  Co.,  216  Mo.  99,  115 
S.  W.  521;  Snoddy  v.  Pettis  County,  45 
Mo.  361;  Arkansas  &  O.  R.  Co.  v.  Pow- 
ell, 104  Mo.  App.  362,  80  S.  W.  336; 
Kreyling  v.  O'Reilly,  95  Mo.  App.  561, 
75  S.  W.  694.  Neb.  —  Skirving  v. 
Bethea,  43  Neb.  451,  61  N.  W.  578. 
N.  Y.— People  v.  Fowler,  55  N.  Y.  675. 
Ohio.  —  Dennison  v.  Talinage,  29  Ohio 
St.  433;  Johnson  V.  Johnson,  19  Ohio  C. 
C.  610.  Utah.  —  Boucofski  v.  Jacobsen, 
104  Pac.  117;  Golding  v.  Jennings,  1 
Utah  135.  Wash.  —  Puget  Sound  Agr. 
Co.  v.  Pierce  Co.,  1  Wash.  76.  Wis. — 
Western  Union  R.  Co.  V.  Dickson,  30 
Wis.  389. 

26.  ' '  The  course  of  procedure  in  ap- 
peals is,  to  a  great  degree,  regulated  by 
statute  in  most  of  the  United  States, 
and  also  in  the  Federal  courts  or" 
equity."  Mitford  &  T.,  PI.  &  Pr.  in 
Eq.,  490;  2  Smith,  Ch.  Pr.  18;  Fletcher, 
Eq.  PI.  &  Pr.  798. 

Federal  Statute.  —  "Appeals  from 
the  circuit  courts  and  district  courts 
acting  as  circuit  courts,  and  from  the 
district  courts  in  prize  causes,  shall  be 
subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  or  may  be  pre- 
scribed in  law  in  eases  of  writs  of  er- 
ror." U.  S.  Comp.  St.,  1901,  p.  716," 
Rev.  St.,  §  1012. 
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Allowance  of  Appeals.  —  See  Rev. 
St.,  §  692. 

27.  Ala.  —  Mazange  v.  Slocum,  23 
Ala.  668.  Colo.  —  Wuioughby  ''.  (ieorge, 
4  Colo.  22.  Ind.  —  Montgomery  v. 
Jones,  5  Ind.  526.  Neb.  —  Irwin  Vi 
Croxton,  3  Neb.  453.  N.  Y.  —  Dunlop 
v.  Edwards,  3  N.  Y.  341,  3  Code  R.  197. 

Abolition  of  Distinctions. — The  code 
abolished  all  distinctions  between  legal 
and  equitable  actions.  Blatchley  v. 
Coles,  6  Colo.  82;  Schenck  v.  Dart,  22 
N.  Y.  420. 

28.  Justice  Story,  in  United  States 
r.  Wonson,  1  Gall.  5,  28  Fed.  Cas.  No. 
16,750;  Colony  Laws,  tit.  ''Appeal," 
p.  3;  Mountfort  v.  Hall,  1  Mass.  443. 
And  see  1  Laws,  New  Hampshire,  89; 
1  Laws,  Rhode  Island,  p.  150,  §  3. 

29.  Civil  procedure  in  the  superior 
courts  of  England  is  now  governed  by 
the  Judicature  Acts  (1873,  1891),  and 
by  the  Rule3  of  Court  made  under 
authority  of  these  acts.  Appeals,  un- 
der these  acts,  lie  from  the  High  Court 
of  Justice  to  the  Court  of  Appeals,  and 
every  appeal  is,  practically,  a  rehear- 
ing, so  that  points  not  raised  in  the 
lower  court  may  be  presented,  and,  in 
some  circumstances,  additional  evi- 
dence may  be  admitted.  From  the 
judgment  of  the  Court  of  Appeal,  there 
is  generally  an  appeal  to  the  House  of 
Lords,  and  in  that  house  appeals  are 
heard  by  not  less  than  three  of  the  fol- 
lowing persons  (called  Lords  of  Ap- 
peal), namely  (1)  the  Lord  Chancellor, 
(2)   the   Lords  of  Appeal   in  Ordinary 
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J.  Appeals  in  the  United  States. — Statutory  provisions  regu- 
lating appeals  in  the  various  states  of  the  American  union  have  been 
known  for  many  years,  and  their  beginning  antedates  the  intro- 
duction of  code  procedure.  More  than  twenty-five  years  ago,  a 
federal  court  said  that  the  tendency  during  the  preceding  half  cen- 
tury had  been  to  assimilate  appellate  proceedings  in  equity  and  law 
cases,  and  that  the  proceeding  by  which  a  judgment  is  reviewed  in 
the  appellate  court  was  generally  known  as  an  appeal,  although 
in  effect  it  was  more  like  a  writ  of  error  than  an  appeal.30 

K.  Diversity  of  the  Statutes. — Owing  to  our  many  independent 
jurisdictions,  and  to  their  divers  statutes  upon  the  subject,  much 
confusion  has  resulted  in  the  use  of  the  word  "appeal,"  and  much 
variance  in  the  details  of  procedure.  Although  the  word  has  a 
strict,  technical  meaning,  yet  it  is  frequently  used  as  including  all 
kinds  of  proceedings  for  the  review  of  causes.31 

Hence  it  is  that  the  mere  use  of  the  word  "appeal"  in  a  statute 
furnishes  no  certain  guide  to  its  precise  meaning  and  effect,  but 
to  determine  its  operation,  resort  must  be  had  to  the  general  policy 
of  the  law  and  to  reasons  drawn  from  analogy  and  from  the  prac- 
tical consequences  "t  applying  one  interpretation  or  another.32 

The  question  hingi  the  determination  of  the  true  sense  in 

which  the  word  ',;i|>;>'-;iU"  was  intended  to  be  used  by  the  law 
makers  in  the  enactment  under  discussion.33     In  some  states,  writs 

(appointed  in  accordance  with  tl 
known  a*  "Lords  of  Appeal"),  and 
(3)  such  peers  of  parliament  as  ar<\ 
for  the  time  being,  holding  or  have 
held,  high  judicial  office.  By  the  prae- 
ii. 1  tacit  agreement  of  members 
of  the  bow  •  her  than  those 

herein  mentioned  take  part  in  the  hear- 
ing of  appeals.  dpoi  -i.lution 
of  parliament,  the  King  may  authorize 
the  Lords  of  Appeal,  in  the  name  of 
the  Lords,  to  hear  and  determine  ap- 
peals during  the  dissolution  of  parlia- 
ment, ieature  Acts,  1873,  1891. 
also,  Campbell's  Principles  of 
English  Law,  pp.  485-490. 

30.  Judge  Deady  in  Sharon  v.  Hill, 
2G  Fed.  :'-:7.  345. 

31.  In    Kansas    the    term    "appeal" 
is    a    pencral    term    denoting    not    only 
technical      appeals,      as       dieting 
from   certiorari,   writ   of   error,   or 
tion    in   error,   but   any   proceedu 
which  a  cause  is  Bought  to  be  removed 
from   inferior  to  superior  tribunals  for 
the  purpose  of  re-examination.     Crane 
v.  Giles,  3  Kan.     1 

32.  Citv  of  Roekford  r.  Compton, 
115  111.   App.  406. 

Different  Uses  of  Word  "Appeal." — 
"It  is  claimed  by  the  relator  that  he  is 
entitled  as  a  matter  of  right  not  only 


to  an  appeal  from  the  order  of  con- 
firmation (foreclosure  sale),  but  also  to 
have  the  execution  of  the  deed  to  the 
purchaser,  and  the  delivery  of  posses- 
sion thereunder,  stayed  during  the 
pendency  of  his  appeal,  and  to  that  end 
the  duty  of  the  district  court  to 
fix  the  amount  of  his  appeal  undertak- 
ing. It  is  true  that  under  our  practice 
an  appeal  will  lie  from  a  final  order  in 
an  equitable  proceeding,  as,  for  in- 
order  of  confirmation.  But 
what  is  the  force  and  effect  of  an  ap- 
peal from  such  an  order  under  our  prac- 
tice, and  how  is  it  to  be  tried  in  this 
court.'  An  examination  of  this  ques- 
tion is  attended  with  much  confusion, 
g  to  the  fact  that  in  some  states 
all  appellate  proceedings  are  denomi- 
,'  while  in  others  the 
distinction  between  appeals  in  equity 
and  review  upon  petition  in  error  is 
Btrictly  adhered  to."  State  v.  Doane, 
35  Xeb.  707,  53  X.  W.  Oil. 

33.  "The  contention  of  the  defend- 
ant in  error  is  that  the  word  is  to  be 
given  its  narrowest  meaning,  and,  as 
used  in  the  statute,  signified  an  appeal 
in  the  strictest  technical  sense,  as  in 
an  equity  suit,  as  contradistinguished 
from  a  writ  of  error  at  law.  If  this 
contention  can    properly    be    sustained 

Vol.  n 


132 


APPEALS 


of  error  have  been  expressly  abolished,  yet  "proceedings  in  error" 
and  "appeals"  have  by  force  of  statute  taken  their  place.34  In 
other  states,  writs  of  error  are  retained,  yet  are  regulated  by  statute, 
and  by  their  side  exist  statutory  "appeals"  for  matters  in  equity, 
and  for  some  specially  designated  matters  at  law,  especially  in  con- 
nection with  particular  tribunals.35 


then  the  motion  should  prevail,  as  the 
statute  itself  does  not  in  express  terms 
mention  writs  of  error.  But  it  is  clear 
to  our  minds  that  the  contention  of 
the  defendant  in  error  is  unsound,  and 
that  the  word  'appeals'  in  the  quoted 
section  is  therein  used  in  its  popular 
sense,  broadest,  and  most  comprehen- 
sive sense,  and  signifies  any  and  all 
appropriate  appellate  proceedings  pro- 
vided by  law  for  reviewing  judgments 
at  law,  orders  and  decrees  in  equity, 
and  other  reviewable  orders,  judgments, 
or  decrees,  whether  by  writ  of  error, 
or  by  an  appeal  proper,  in  its  strictest 
technical  sense."  State  v.  Jacksonville 
Terminal  Co.,  41  Fla.  3C3,  27  So.  221. 

"Appeal"  Docs  Not  Include  Writ  of 
Error. — "The  defendants  in  error  have 
moved  to  dismiss  the  writ,  as  being 
prohibited  by  chapter  215,  Laws  1895. 
Since  that  chapter  only  relates  to  ap- 
peals, and  not  to  writs  of  error,  it  is 
manifest  that  the  case  at  bar  does  not 
come  within  its  prohibition.  True,  the 
word  'appeal'  is  sometimes  used 
broadly  to  denote  the  general  nature 
of  appellate  jurisdiction,  and  in  that 
sense  may  include  a  writ  of  error,  and 
so  a  writ  of  error  may,  in  such  broad 
sense,  include  an  appeal.  But  the  one 
had  its  origin  in  the  civil  law,  and  the 
other  in  the  common  law.  The  distinc- 
tion between  them  has  generally  been 
maintained  in  practice,  and  is  expressly 
recognized  by  our  statutes."  Bumbalek 
v.  Peehl,  95  Wis.  127,  70  N.  W.  71. 

34.  The  practice  codes  generally 
provide  that  writs  of  error  shall  be 
abolished  in  civil  actions,  and  that  the 
proceedings  for  the  review  of  error 
shall  be  by  appeal.  See,  for  example, 
Kan.  Gen.  St.,  1901,  §5050;  Okla.  Eev. 
St.,  §  4756.  See  also  Mazange  v.  Slo- 
cum,  23  Ala.  668;  Furnas  v.  Nemaha 
Co.,  5  Neb.  367. 

35.  See,  in  general:  Ark.  —  Simp- 
son v.  Simpson,  25  Ark.  487.  Colo. — 
Callahan  v.  Jennings,  16  Colo.  471,  27 
Pac.  1055;  Willoughby  v.  George,  4 
Colo.  22;  Colorado  Fuel  &  Iron  Co.  v. 
Knudson,    18    Colo.    App.    383,    70    Pac. 
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698.  Fla.  —  State  v.  Jacksonville 
Terminal  Co.,  41  Fla.  363,  27  So.  221j 
Columbia  County  v.  Bryson,  13  Fla. 
281.  Mo.  —  North  Missouri  R.  Co.  V. 
Green,  34  Mo.  159;  Wilson  v.  School 
Township  No.  6,  23  Mo.  416.  Pa. — 
Brown  v.  Parkinson,  56  Pa.  336.  Wash. 
Mann  v.  Young,  1  Wash.  Ter.  454. 

Decrees  in  Jtiquity.  —  Ala.  —  Ex  parte 
Sanf ord,  5  Ala.  562.  Fla.  —  Grooms  v. 
Wood,  43  Fla.  50,  29  So.  445;  Colum- 
bia County  Comrs.  v.  Bryson,  13  Fla. 
281.  Ind.  —  Bradley  v.  Bearss,  4  Ind. 
186.  la.  —  McDaniel  v.  Plumb,  3 
Greene  331.  Mass.  —  Evans  v.  Ham- 
lin, 164  Mass.  239,  41  N.  E.  267.  Mo.  — 
Anderson  v.  Biddle,  9  Mo.  580.  N.  M.— 
Kidder  r.  Bennett,  2  N.  M.  37.  Ohio.— 
Gilliland  v.  Sellers,  2  Ohio  St.  223.  Fa. 
Miller  v.  Miller,  3  Binn.  30.  Tenn. — 
Parmenter  v.  Parmenter,  3  Head  225. 
Wis.  —  Delaplaine  v.  Madison,  7  Wis. 
407. 

In  an  Illinois  case,  where  a  decree 
setting  aside  a  tax  deed  as  a  cloud  was 
sought  to  be  reviewed  on  writ  of  error, 
the  court  said:  "Counsel  concedes  that 
one  method  of  questioning  the  correct- 
ness of  the  decree  in  his  behalf  is  by 
perfecting  an  appeal  and  prosecuting 
it  with  effect.  We  know  of  no  reason 
why  the  same  result  may  not  be  ac- 
complished by  suing  out  a  writ  of  error, 
which  is  a  writ  of  right,  and  was  at 
common  law  the  only  mode  of  remov- 
ing a  cause  from  an  inferior  court  of 
record  to  a  superior  one  for  reversal. 
Chancery  cases  may  be  brought  before 
a  court  of  review  by  writ  of  error 
(Greenup  v.  Porter,  2  Scam.  417)." 
Woodard  v.  Glos,  113  111.  App.  353. 

Writs  of  Error  Abolished  by  Impli- 
cation.— Although  writs  of  error  may 
exist  for  certain  purposes,  yet,  in  some 
states,  where  the  statute  provides  for 
an  appeal  in  specified  causes,  the  stat- 
ute has  been  construed  to  authorize  an 
exclusive  remedy,  and,  in  such  causes, 
writs  of  error  are  held  to  be  abolished 
by  implication.  See  Cal.  —  Widber  v. 
Superior  Court,  94  Cal.  430,  29  Pac. 
870.     111.  —  Kingsbury    v.    Sperry,     119 
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It  results  that  in  many  states  important  questions  arise  as  to 
the  appropriate  appellate  procedure,  namely,  whether  it  should  be 
by  writ  of  error  (or  by  its  statutory  substitute  of  "proceedings  in 
error"),  or  whether  it  should  be  by  "appeal." 

Little  practical  aid  can  be  given  to  the  practitioner  by  citing 
isolated  illustrations  in  different  states  of  particular  matters  that  in 
such  states  have  been  held  to  have  been  partly  prosecuted  by  the 
method  of  "appeal,"  and  on  the  other  hand  by  "error."  There  is 
so  much  variance  in  the  statutes  that  the  local  law  must  be  con- 
sulted.36 

On  appeal  everything  is  tried  de  novo,  but  where  a  petition  in 
error  is  presented  nothing  but  errors  of  law  appearing  upon  the 
face  of  the  record  are  'inquired  into.37  In  some  states  the  remedy 
of  appeal  is  cumulati  i 

Remedies  in  Lower  Court. — It  is  a  general  rule  that  where  a  party 
can  obtain  in  the  lower  court  a  remedy  for  the  correction  of  alleged 
errors,  such  remedy  or  remedies  musl  be  pursued  before  proceedings 
be  maintained  in  the  appellate  courl 


111.  270,  10  X.  E.  8;  Ennis  v.  Ennis,  103 
111.  95.    Mass.  — Monk'  Met 

Mo.  —  Young    r.    1 
102,     12    >.    \V.    -     .        Ohio.  —  Ginn    r. 
Commissioners,   11  Ohio  I     I  Tex. 

Livingston  v.  State,  70  Tex.  393,  11  B. 
\Y.  115. 

Federal     Courts.  —  In     the     federal 
courts    a    writ    of     error  only 

method  of  carrying  op  I   law, 

while  in   equity    and   admiralty  c 
appeal  is  the  only  remedy  for  appellate 

26,  supra, 
reference   to   the   Federal   Act  of    1789, 
note    1 " 

36.  "Proceedings     in     Error"     Dis- 
tinguished From  "Appeal." — Thei 
clear  distinction  n 

Code  of  Civil   Procedure   between   pro- 
Dgs    by    petition    in    error   and   ap- 
peal.     And     the    distinction     has     been 
•lized     in     the    opinions.      W< 

Manfg.   Wis.   r.   Leavenworth, 
12  N.  W.  592.     See  Polk 
13   Neb. 
McHugh  v.  Smiley,  17  Neb.  620,  62 
N.  W.  296,  24  N.  W.  277. 

37.  Kernel  v.   Petigo,  25    Kan.  652. 
Appeals    of    Probate    Proceedings. — 

"In  most,  if  not  in  all,  cases  of  appeals 
from  the  decisions  of  probate  courts, 
the  whole  case  is  examined  by  the  ap- 
pellate court,  as  well  upon  the  facts  as 
upon  the  law,  so  far  as  questions  are 
presented  by  the  appeal."  Rice,  Ameri- 
can Probate  Law,  p.  461.  And  see,  to 
same  effect;    HL— -Frans  v,  People,  59 


111.  427;  Horner  v.  Goe,  54  111.  285. 
Mass.  —  Smith  i\  Rice,  11  Mass.  507. 
N.  Y.— Caujolle  V.  Ferrie,  23  N.  Y.  90; 
Schenck  p.  Dart,  22  N.  Y.  420.  Tex.— 
Swan  r.  House,  50  Tex.  650.  See,  how- 
Campbell  v.  Porter,  162  U.  S.  478, 
16  Sup.  Ct.  v71.  10  L.  ed.  1044;  Appeal 
of  Mo  [ich.  441,  12  N.  W.  646. 

38.  So  certain  actions  may  be  car- 
ried   up    for  review   either  by   error  or 

Ark. — Bice  v. 

.     Colo.— McMichael 

14    Colo.  540,  23    Pac.    1006. 

Mass.— Eaton  p.  Hall,  5  Met.  287.    Neb. 

Burke   v.  Cunningham,  42   Neb.  645,  60 

N.  W. 

Cannot  Employ  Both  Methods. — 
Where  a  party  en  one  method, 

providing  an  election  is  possible,  he 
cannot  pursue  the  other  method  also. 
Minn.  —  Moody  v.  Stephenson,  1  Minn. 
401.  Mo.— State  v.  Thompson.  30  Mo. 
Neb.— Woodard  V.  Baird.  43 
2.  Pa.— City  v. 
Kendrick,  1  Brewst.  406.  Tex.— Camp- 
bell V.  .  85  Tex.  451,  22  S.  W.  5. 

39.  Thus,  in  many  jurisdictions,  no 
appeal  can  be  considered,  where  the 
case  has  been  tried  below,  unless  the 
party  complaining  of  alleged  errors 
during  the  trial  has  moved  for  a  new 
trial.  (See  "Proceedings  in  the  Lower 
Court."  infra;  see  also  the  title  "New 
Trial.")  Also  where  an  aggrieved 
party  can  obtain  relief  by  having  a 
judgment  opened,  or  modified,  or  va- 
cated, he  should  resort  to  such  means 
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L.  No  Inherent  Right  of  Appeal. — Oft  repeated  statements  that 
"an  appeal  is  a  matter  of  right"  require  modification.4"  It  is  true 
that  the  right  of  appeal  in  specific  matters  may  be  conferred  by  the 
constitution,  and,  as  such,  it  is,  of  course,  a  constitutional  right,41 
and,  when  given  by  statute,  it  is  a  statutory  right.  As  a  rule,  the 
right  of  appeal  is  derived  from  the  statute,  though  in  a  few  instances 
it  is  conferred  by  the  constitution.42 

An  appeal  as  a  matter  of  right,  or  as  of  course,  is  sometimes  given 
under  the  statutes  in  distinction  from  an  appeal  that  requires  a 
judicial  order  for  its  allowance.43  When  it  is  a  matter  of  right 
it  cannot  be  denied  on  the  ground  that  there  is  no  reason  or  cause 
for  its  being  taken.44  Unless,  however,  as  previously  stated,  the 
right  is  expressly  created  either  by  constitution  or  statute,  it  does 
not  exist.45 

A  right  to  review  in  an  appellate  court  exists  only  by  authority 
of  law  and  not  as  an  inherent  right,  and  only  when  the  party  brings 
himself  within  the  requirements  of  the  statute.40 

M.  Statutory  Method  Exclusive. — When  the  right  of  appeal  is 
created  by  statute,  and  the  mode  of  procedure  indicated,  such 
method  is  exclusive,  and  cannot  be  extended,  diminished,  or  modified 
by  the  courts  or  by  the  parties.47    This  principle  is  but  a  part  of  the 


before  instituting  an  appeal.  See,  in 
•reneral:  Cal.  —  City  of  San  Jose  v. 
Fulton,  45  Cal.  316.  N.  H.— Boody  v. 
Watson,  64  N.  H.  162,  9  Atl.  794.  N. 
Y.— Hooker  v.  Rochester,  126  N.  Y. 
635,  26  N.  E.  1043;  Walbridge  v. 
James,  4  Hun  793.  Wash.  —  Pacific 
Supply  Co.  v.  Brand,  7  Wash.  357,  35 
Pac.  72.  But  compare  Leavenworth, 
etc.  R.  Co.  v.  Forbes,  37  Kan.  445,  15 
Pac.  595;  Watson  V.  Wigginton,  28  W. 
Va.  533. 

40.  In  numerous  cases  the  expres- 
sion is  found,  but  further  investigation 
will  show  that  the  court  is  speaking  of 
the  right  as  conferred  by  the  local  con- 
stitution or  statute. 

41.  Ark.  —  Ex  parte  Anthony,  5 
Ark.  358.  Md.— Ringgold's  Case,  1 
Bland  5.  Miss. —  Yalabusha  v.  Carbry, 
3  Smed.  &  M.  529.  N.  C— Norfolk  & 
S.  R.  Co.  v.  Warren,  92  N.  C.  620. 

Organic  Act. —  When  the  right  of  ap- 
peal is  given  by  the  Organic  Act  of 
Congress  establishing  a  territorial  gov- 
ernment, it  cannot  be  taken  away  by 
the  legislature  of  such  territory.  Sena 
P.  United  States,  147  Fed.  485,  78  C.  C. 
A.  27. 

42.  Appeals  in  Federal  Courts. —  An 
appeal  is  a  matter  of  right,  secured  by 
act  of  congress  upon  compliance  with 
the  statutes.  Simpson  v.  First  Nat. 
Bank,  129  Fed.  257,  63  C.  C.  A.  371. 
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43.  Thus,  at  common  law,  writs  of 
error  in  case  of  felonies  were  allowed 
only  in  the  discretion  of  the  court.  4 
Bl.  Com.  392;  Haines  v.  People,  97 
111.  161. 

44.  Ricketson  v.  Torres,  23  Cal.  636; 
People  v.  Knickerbocker,  114  111.  539, 
•1  N.  E.  507. 

45.  See  supra,  I,  G. 

46.  Toof  v.  Cragun,  53  Kan.  139,  35 
Pac.   1103. 

There  is  no  principle  in  the  English 
law  that  a  suitor  has  a  right  to  one 
court  of  appeal  in  every  case.  Von 
Stentz  v.  Comyn,  12  Ir.  Eq.  622. 

The  creation  of  a  right  of  appeal  is 
an  act  which  requires  legislative 
authority.  Attorney-General  v.  Sillem, 
10  H.  L.  Cas.  704,  10  L.  T.  434,  11  Eng. 
Reprint   1209. 

An  appeal  never  lies  unless  expressly 
given  by  statute.  Rex  v.  Cashiobury 
JJ.,  3  D.  &  R.  35,  16  E.  C.  L.  132. 

The  right  of  appeal  is  not  a  natural 
or  inherent  one.  Evansville  &  T.  H. 
R.  Co.  v.  Terre  Haute,  161  Ind.  26,  67 
N.  E.  686. 

47.  U.  S.— Idaho,  etc.  Co.  v.  Brad- 
bury, 132  U.  S.  509,  10  Sup.  Ct.  177,  33 
L.  ed.  433;  Wiscart  V.  Dauchy,  3  Dall. 
321,  1  L.  ed.  619;  Doty  v.  Jewett,  19 
Fed.  337.  Fla.— State  ex  rel.  Davis  v. 
Newman,  24  Fla.  33,  3  So.  467.     Ill,— 
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fundamental   doctrine   that   jurisdiction  cannot   be  created  by  eon- 
sent." 

X.  Statutes  Subject  to  Change. — An  appeal,  being  a  part  of  the 
remedy,  is  subject,  in  absence  of  constitutional  restriction,  to  legis- 
lative control,  and  not  only  may  the  procedure  connected  with 
appeals  be  changed  al  the  pleasure  of  the  law-making  authority,49 
but  the  very  existence  of  an  appeal  as  a  statutory  right  may  be 
abolished.60  .Moreover,  since  appeals  are  remedial  in  nature,  a 
ite  relating  to  an  appeal  may,  either  by  express  provision,  or 
judicial  construction,  be  made  retroactive.81  A  statute  giving  the 
right  of  appeal  in  a  civil  case  where  none  existed  before  is  not  an 
facto  law." 


Anderson    p.    I  28    111     App.   317. 

Md.-  8ta1  Club,    72 

Md.    _    "  .•:     242       Mich  — 

P.    K!hs.    Is    Mi.  b     77       Mo.     I     ssell    P. 
371;    Dun<  an   P.  Forgey, 

'■■•■   App 
Thai  r.   in  some  juris-lictions, 

aa  election  between  a  writ  of  error  and 
:  .-:il   may  be  permit 
,    I.    K- 
Technical    Delects. — A  re    fa- 

\  ..red.    an  teal    defects    or 

omissions  I  :  led   as  far 

lie      without      '•  _'      the 

of  jnstiee.    Chicago,  K.  ft  w.  i:. 
j    Kan.    104,   21 
Town 
-    I 
18  Kan.  i".'. 

48.  Bee    port,    TI,    "What   Decisions 
Are  Appealable." 

49.  Colo. —  Stebl  '..'itliony.    S 
Colo.  273.     ImL— City  of  Ii 

p.    i.    C.   Thorn]  son    Mfg.    Co.,    I 

App.    535,    Bl    N.    E    1156.      la.— Homo 

Savings  ft  Trnal    I 

Oik    County.    121    [01  "    N'.   W. 

Md.—  Bii  1    Bland 

5.  Mich. —  Messenger  p.  Teagan,  106 
Mich.  654,  64   N.  W.   199.     Mo.—  '  - 

.    Kreyling 
v.  O'Beilly,  95  Mo.  App.  561,  75  8.  W. 

N.   Y.—  i 
T.  67 

50.  U.   S. —  Amir.  3wartz,    156 
272,    15    -  '■■   ed. 

4_.  National  Exeh.  Bank  P.  Peters, 
144    i  ,12   Sup.   Ct.    767,   36  L. 

545.  Colo. —  People  P.  Richmond, 
16  Colo.  274,  26  Pac.  929.  Ind.— Ev- 
ansviile  ft  T.  H.  B.  Co.  p.  City  of  Terre 

.  .  161  Ind.  26,  67  X.  E.  686;  Lake 
Erie  &   W.  R.  Co.  P.  Watkins,   157  Ind. 

I  2  N.  E.  443;  Rupert  p.  Martz,  116 
Ind.  72,   18  N.  E.  381.     Md.—  Williams 


P.  William?,  7  Gill  302.  N.  Y.  —  Cro- 
veno  P.  The  Atlantic  Ave.  R,  Co.,  150 
N.   V    225,  44  N.  E.  968. 

Bight  May  Be  Repealed.— The  right 
-  not  exist  at  common 
law,  and,  when  once  conferred  by 
statute,  it  may  subsequently  be  with- 
drawn by  the  legislature,  unless  in  so 
doing  bo  '■  provision  of  the  organic 
law  of  the  state  is  violated.  Evans- 
ville  6c  T.  H  B.  Co.  P.  Terre  Haute, 
161    I r  "    N.    E.   6^6.     See,  also, 

Lake  Erie  ft  W.  R.  Co  p.  Watkins,  157 
Ind.  600,  62  N.  E.  443,  and  cases  there 
cited. 

51.  Ala. —  Mazange  P.  slocum,  23 
Ala.  668.  Colo.  —  Bernard  p.  Bog 
Colo.  !'■'>.  Fla. — Sedgwick  v.  Dawkins, 
18  Fla.  335.  Ky.— il.ndrrson,  etc.  R. 
Co.  P.  •!.  17  B.  Mon.  173,  66 
Am.  Dec.  148.  Minn.  —  Converse  v. 
Burrows,  2  Minn.  229.     Ohio.—  Rouse  P. 

.  26  Ohio  St.    I  6;  Mannypenny 
.   1  Ohio  Dec.   150. 
ra. 

52.  Henderson  P.  Dickerson,  17  B. 
Mon.  (Ky.  173,  66  Am.  Dec.  148, 
where    it    was    pointed    out    that    retro- 

ition  is  not  expi 
prohibited  by  the  constitution  either 
of  the  United  States  or  of  the  state  of 
Kentucky  unless  it  impairs  the  obli- 
gation of  a  contract.  See  also  Calder 
p.   Bull,  3   Dall.    (U.   S.)    386,   1   L.   ed. 

- 

Do  Not  Affect  Vested  Rights.— "  A 
preliminary  objection  was  taken  on  the 
argument  by  the  counsel  of  the  re- 
spondents, that  this  is  not  an  appeal- 
able i  I  I  f'  act  providing  for  ap- 
peal from  an  order  granting  a  new 
trial  was  passed  after  the  allowance 
of  the  order  in  the  case  at  bar.  Th« 
object  of  the  act  is  evidently  to  extend 
the  right  of  appeal  beyond  what   pre- 
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0.  Construction  op  Statutes.  —  As  a  rule,  remedial  laws,  which 
include  statutory  appeals,  should  be  liberally  construed,  M  and  it  is 
said  that  such  statutes  may  be  construed  ultra  but  not  contra  the 
strict  letter.54  For  the  purpose  of  giving  effect  to  such  laws,  these 
statements  are  doubtless  true,  but  in  another  sense  such  statutes  are 
strictly  construed.  They  cannot  be  extended  to  render  appealaMe 
matters  not  expressly  provided  for,65  and  the  mode  of  procedure 
laid  down  in  such  statutes  must  be  strictly  observed.50 

P.  What  Law  Governs. — It  is  the  law  in  force  at  the  time  that 
the  judgment  or  decree  is  rendered  that,  as  a  general  rule,  gov- 
erns,57 although,  as  previously  stated,  the  right  of  appeal  may  be 
given  by  a  statute  subsequently  enacted.58  Moreover,  as  to  pending 
cases,  it  is  the  prevailing  rule  that  statutes  which  give,  or  take  away, 
the  right  of  appeal,  or  which  change  the  procedure,  operate  retro- 
spectively unless  the  statute  expressly  provides  that  it  shall  not 
apply  to  pending  cases.59 


viously  existed.  The  doctrine  that 
statutes  retrospective  in  their  effect  are 
unconstitutional  is  held  not  to  apply  to 
remedial  statutes  which  may  be  of  a 
retrospective  nature,  provided  they  do 
not  impair  contracts  or  disturb  abso- 
lute vested  rights.  We  cannot  perceive 
how  the  act  giving  the  right  of  appeal 
in  this  case  impairs,  in  any  manner,  the 
contract  between  the  parties,  or  affects 
any  vested  right  of  the  defendants." 
Converse   V.  Burrows,   2  Minn.   229. 

53.  Cal.  —  City  and  County  of  S.  F. 
v.  Certain  Eeal  Estate,  42  Cal.  513; 
Fairchild  v.  Doten,  42  Cal.  125.  Minn. 
Converse  v.  Burrows,  2  Minn.  229. 
Tex.  —  Shelton  v.  Wade,  4  Tex.  148,  51 
Am.   Dec.   722. 

54.  Statutes  that  are  remedial,  and 
not  penal,  are  to  receive  an  equitable 
interpretation,  by  which  the  letter  of 
the  act  is  sometimes  restrained,  and 
sometimes  enlarged,  so  as  more  effect- 
ually to  meet  the  beneficial  end  in  view, 
and  prevent  a  failure  of  the  remedy. 
They  are  construed  liberally,  and  ultra 
but  not  contra  the  strict  letter.  Dwar- 
ris  on  Statutes,  615  et  seq.;  1  Kent's 
Comm.  465. 

Appeals  Favored.  —  Appeals  are  fav- 
ored and  mere  technical  defects  or 
omissions  are  to  be  disregarded  as  far 
as  possible  without  obstructing  the 
course  of  justice.  Haas  v.  Lees,  IS 
Kan.  449;  Coleman  v.  Newby,  7  Kan. 
82. 

55.  Mills  v.  Brown,  16  Pet.  (U.  S.) 
525,  10  h.  ed.  1055.  See,  mpra,  note 
47. 
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Doubtful  Claims.  —  Doubtful  claims 
affecting  the  right  should  receive  a 
liberal  construction  in  favor  of  the 
n -in.  City  ami  Co.  of  S.  F.  v.  Cer- 
tain   Real   Estate,  42  Cal.  513. 

56.  D.  C.  —United  States  v.  O'Neal, 
10  App.  Cas.  205.  Fla.  —  State  ex  r<  I 
Davis  r.  Newman,  21  Fla.  33,  3  So. 
467.  HI. — Kau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  213  111.  561. 
73  N.  E.  430;  Fairbank  v.  Streeter, 
142  111.  226,  31  N.  E.  494.  Ind.— Bake 
r.  Smiley,  84  Ind.  212.  Iowa.  —  Home 
Sav.,  etc.  Co.  v.  District  Court,  121 
Iowa  1,  95  N.  W.  522;  Doerr  r.  South- 
western Mut.  Life  Assn.,  92  Iowa  39, 
60  N.  W.  225.  Mass.  —  Bart I ett  V. 
Slater,  183  Mass.  152,  66  N.  E.  631; 
Savage  V.  Gulliver,  4  Mass.  171;  Com. 
v.  Messenger,  4  Mass.  462.  Mo. — 
Kreyling  v.  O'Keilly,  95  Mo.  App.  561, 
75  S.  W.  694. 

57.  Ind.  —  Kepler  v.  Kinehart,  162 
Ind.  504,  70  N.  E.  806.  Iowa.  —  Ki vers 
v.  Cole,  38  Iowa  677.  Kan.  —  Barrett 
V.  Johnson,  4  Kan.  327.  N.  Y. — Bolles 
v.  Duff,  55  Barb.  580.  And  see  same 
topic  in  post,  II. 

Kentucky. —  In  this  state  it  has  been 
held  that  the  right  to  appeal  is  to  be 
determined  by  the  law  in  force  at  the 
time  that  the  appeal  was  taken,  rather 
than  at  the  time  the  judgment  was 
rendered.  Alexander  v.  Warner,  22  Ky. 
L.  Eep.   720,  58   S.  W.   700. 

58.  Supra,  I,  M. 

59.  Colo.  — Willoughby  v.  George,  4 
Colo.  22.  Ind.  —  Evansville  &  T.  H. 
R.  Co.  V.  Terre  Haute,  161  Ind.  26,  67 
N.  E.  686.     N".  Y.—  Johnson  v,  Man- 
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While  at  common  law  a  writ  of  error  is  a  new  action  and  must 
be  regularly  instituted  as  such,  an  appeal  is  regarded  as  a  continu- 
ation of  the  original  action/0 

Q.  Appellate  Courts.— An  appellate  court  is  a  court  that  has 
authority  to  take  cognizance  of  causes  removed  from  another  court 
by  appeal  or  writ  of  error.01  The  appellate  courts  of  England  are 
named  in  an  earlier  section.02  In  this  country,  the  United  States 
appellate  courts  consist  of  the  Circuit  Court  of  Appeals  and  the 
Supreme  Court  of  the  United  States. ou 

In  the  several  states  and  territories,  the  highest  appellate  court 
is  generally  designated  as  the  Supreme  Court,04  although  in  the 
Btates  of  Kentucky,  Maryland  and  New  York  the  highest  tribunal  is 
known  as  the  Court  of  Appeals.05  In  the  latter  state  (New  York) 
the  Supreme  I  Jourt  has  appellate  jurisdiction  over  a  number  of  lower 
tribunals,  although  it  is,  itself,  inferior  to  the  Court  of  Appeals.00 
In  a  number  of  other  states  appellate  tribunals  inferior  to  the  high- 
est court  are  known  as  ••Courts  of  Appeals,"67  or  "Appellate 
Courts, "^  and   m   many  st,  courts  of  original,  general 

jurisdiction  are  given  authority  to  try  dt  novo  cases  appealed  from 
minor  tribunals,  such,  tor  example,  as  municipal  and  justices'  courts 
and  boards,  or  commissions,  or  officials,  exercising  judicial  func- 
tions under  Bpecial  statutes.09 


ning,  80  App.  Div.  368,  80  IS.  Y.  Bupp. 
Ohio.  -Gompf    v.    Wolflnger,    67 
Ohio  St.    1  14,  65  N.  E.  878. 

After     Rendition     of     Judgment.  — 
When,  however,  the  judgment  baa  been 
rendered,  a  subsequently  ena 
nte  oout'crrm^   or   mo  lifying   th< 
dt    appeal  dees   nol   apply   t<>  the   pre 
vious  ease  unites  the  statul 
ly     provides     that   it     >-liall     be     retro- 
rut  ivi'.        U.    S. — Coltrane    v.    Temple- 
ton,    106    Fed.    370,    15    <'.    C.    A 
Cal.  —  In    re    Bughston,    133    Cal.    321, 
65    Pac.    742,    103  I;    Pignas   p.   Burnett, 

al.  157,  51  Pac.  18.   lnd.  —  i- 
p.    Rinehart,    168    Lnd.    504,    W    N.    K. 
806.     Iowa. —  Bivera    p.  Uole,  38   Iowa 
077.     N.    Y.—  Klv    p.    llolton,    15    N.    K. 
Ohio. -  I  Wolfinger,    67 

Ohio  St.  144,  85  N. 

60.  So   a   statute    providing    for   an 
amendment    to   an   existing    si 

lating  to  appeals,  does  not  apply  to 
actions,  where  another  and 
previous  statute  provides  that  repeals 
and  amendments-  relating  to  remedies 
shall  not  affect  pending  procee 
Tbom|.-MM   p.   Gest.  St.  a.,  13 

Ohio  O.  O.  250. 

61.  Bouv.  Law  Diet. 

62.  See  note  29,  supra. 


63.  U.  S.  Rev.  St.,  §  709:  Act  of 
March  3,   L891. 

64.  In  Connecticut  the  court  of  the 
highest    jurisdiction    is    styled    as    the 

it  of  Errors";  in  Vir- 
ginia and  Wesl  Virginia  as  the  "Su- 
preme  Court  of  Appeals." 

65.  In  Delaware  and  New  Jersey 
as  the  "Court  of  Errors  and  Appeals.'' 

66.  The  Code  of  Civil  Procedure 
(§191,  subd.  1,  Code  of  1896)  provides 
that  no  appeals  shall  be  taken  to  the 
court  of  appeals  in  any  proceeding 
commenced   in  "any  other  court  than" 

supreme     court,     or     surrogate's 
court,   unless   the   appellate   division   of 
supreme    court    allows    the    same. 
'  division   of   the   supreme 

court  was  created  by  Const.  1894,  art. 
2,  which  provided  that  it  should 
be  instituted  on  Jan.  1,  1896,  and  that 
it  should  have  the  jurisdiction  for- 
merly exercised  by  the  supreme  court 
at  general   terms. 

67.  Thus,  in  Colorado,  Louisiana, 
Maryland,  -Missouri,  and  Texas.  In 
Kansas  the  court  of  appeals  has  been 
abolished. 

68.  As,  for  example,  in  Illinois  and 
Indiana. 

69.  Thus,  for  example,  according  to 
their    local    designation,    appellate    iu- 
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As  the  jurisdiction  of  all  appellate  courts  is  defined  by  constitu- 
tional or  statutory  provisions,  reference,  in  any  particular  state, 
must  be  made  to  the  local  laws.70 

Revisory  Power This  article  deals  only  with  those  causes  of  which 

appellate  courts  are  asked  to  take  cognizance  in  the  exercise  of  their 
revisory  as  distinguished  from  their  superintending  jurisdiction  and 
from  their  original  jurisdiction.71 

R.  Jurisdictional  Requisites. — 1.  Lower  Court  Must  Have  Jur- 
isdiction.— An  appellate  court  has  no  authority  to  consider  an 
appeal  unless  the  court  from  which  the  appeal  was  taken  had,  itself, 
jurisdiction  to  hear  and  determine  the  cause.  If  it  appears  that  the 
court  below  was  without  jurisdiction,  the  appeal  will  be  dismissed.72 

2.  Must  Be  a  Controversy.  —  Another  requisite  of  appellate  juris- 
diction is  that  there  must  be  some  real    or  actual  controversy  in  the 


risdietion  in  minor  or  limited  matters 
may  be  conferred  upon  county  courts, 
district  courts,  courts  of  common 
pleas,  superior  courts,  and  courts  of 
chancery.  In  Oklahoma  the  probate 
court  (which  has  a  broader  jurisdic- 
tion than  mere  matters  of  probate) 
has  appellate  jurisdiction  in  some 
matters  from  justice  courts.  (Laws 
of  1905,  ch.  XXVIII,  art.  9.) 

70.  See  State  v.  Cole  (Okla.),  109 
Pac.  736,  744. 

71.  For  a  discussion  of  these  dis- 
tinct branches  of  the  jurisdiction  of 
appellate  courts,  see  the  title 
"Courts."  See  also  State  v.  Johnson, 
103  Wis.  591,  79  N.  W.  1081,  51  L.  R, 
A.  33   (annotated  case). 

72.  Ala. —  State  v.  Crook.  123  Ala. 
657,  27  So.  334.  Ark.  —  Gregory  v. 
Williams,  24  Ark.  177.  Ga.  —  Crawford 
V.  Wheeler,  111  Ga.  870,  36  S.  E.  954. 
111.  —  Foote  v.  Marggraf,  233  111.  48,  84 
N.  E.  42;  Ide  v.  Sayer,  129  111.  230,  21 
N.  E.  810.  Ind.  —  Steiumetz  v.  G.  H. 
Hammond  Co.,  167  Ind.  153,  78  N.  E. 
628;  Chicago,  I.  &  L.  E.  Co.  v.  Salem, 
162  Ind.  428,  70  N.  E.  530.  la.— Ap- 
peal of  Head,  141  Iowa  651,  118  N.  W. 
884;  Hall  v.  McMahan,  4  G.  Gr.  376. 
Kan.  —  Armour  Packing  Co.  v.  Howe, 
62  Kan.  587,  64  Pac.  42.  Ky.  —  Bul- 
litt v.  Com.,  14  Bush  74.  Mass.  —  Os- 
good V.  Thurston,  23  Pick.  110.  Mo. — 
Abernathy  v.  Moore,  83  Mo.  65.  Neb. — 
Armstrong  v.  Mayer,  60  Neb.  423,  83 
N.  W.  401.  N.  H.  — Bickford  v.  Fran- 
conia,  73  N.  H.  194,  60  Atl.  98.  N.  Y. 
Harriott  v.  New  Jersey  R.  Co.,  8  Abb. 
Pr.  284.  N.  D.  —  Finn  v.  Walsh,  121 
N.  W.  766.  S.  C.  —  Poole  v.  Brown,  12 
6.  C.  556.     Tenn.  — J.  W.  Kelly  &  Co.  i 
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v.  Conner,  123  S.  W.  6_'J.  Tex.  —  Bush 
v.  Young  (Tex.  Civ.  App.),  124  S.  W. 
110;  Attridge  V.  Maxev,  15  Tex.  Civ. 
App.  134,  39  S.  W.  322;  Moore  v. 
Iiillebrant,  14  Tex.  312,  Go  Am.  Dec. 
118.  Vt.  —  Richardson  v.  Denison,  1 
Aik.  210.  Wis. —  Appeal  of  Rovston, 
53  Wis.  612,  11  N.  W.  36;  Connors  v. 
Gorey,  32  Wis.  519. 

Vacating  Proceedings  Below.  —  It 
has,  however,  been  held  that  although 
it  is  true  that,  when  the  court  in  which 
a  judgment  has  been  rendered  has  cot 
jurisdiction,  the  appellate  court  has  not 
power  to  do  that  which  the  trial  court 
could  not  do,  nevertheless  the  appellate 
court  has  authority  and  jurisdiction 
over  the  void  proceedings,  to  declare 
their  invalidity  and  set  them  aside. 
Williams  v.  Steele,  101  Tex.  382,  10S 
S.  W.  155,  citing  Roy  v.  Whitaker 
(Tex.  Civ.  App.),  50  S.  W.  491;  Aycock 
v.  Williams,  18  Tex.  392;  Gray  v.  Mad- 
dox,  5  Tex.  528.  And  see  Bailey  v. 
Gibson,  29  Ark.  472;  Merced  Bank  v. 
Rosenthal,  99  Cal.  39,  31  Pac.  849,  33 
Pac.  732. 

Void  Judgment  or  Order.  —  To  the 
same  effect,  substantially,  as  the  pre- 
ceding note,  are  the  decisions  holding 
that  although  a  judgment  void  for  lack 
of  jurisdiction  of  the  lower  court  cannot 
be  affirmed,  upon  appeal,  nevertheless 
such  a  judgment  may  be  reversed. 
Conn.  —  Stonington  v.  States,  31  Conn. 
213.  111.  —  Ross  v.  Hamer,  52  111.  App. 
251.  La.  —  State  v.  Judge  of  Second 
District,  21  La.  Ann.  64.  Tex.  —  Hearn 
V.  Cutberth,  10  Tex.  216;  Horan  v. 
Wahrenberger,  9  Tex.  313,  58  Am.  Dec. 
145. 
See,  also,  infra,  II,  A,  9. 
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matters  presented  on  appeal.73  Some  substantial,  practical  right 
must  be  involved.74  Abstract  and  fictitious  questions  cannot  be 
heard,78  and  where  a  dead  issue  is  presented  for  review  the  appeal 
will  be  dismissed.78 


73.     U.  S.  —  Pelham  v.  Rose,  9  Wall,  r 
103,  19  L.  ed.  602;  Fletcher  v.  Peck,  6| 

Cranch  87,  3  L.  ed.  162.     D.  0 Car- 

doza  r.  Baird,  30  App.  Cas.  86.  Ind.— 
State  v.  Board  of  Conirs.  of  Grant 
County,  153  Ind.  302,  54  N.  E.  809.  la. 
Chicago,  R.  I.  &  P.  R-  Co.  v.  Dey,  76 
Iowa  278,  41  N.  W.  17.  Kan.  —  Jenal 
V.  Felber,  77  Kan.  771,  95  Pac.  403. 
La. —  Stat.'  V,  Otero,  52  La.  Ann.  1,  26 
So.  812.  Miss.  —  McDaniel  V.  Hurt,  88 
Mi-,,  769,  U  Bo.  381.  N.  H.  —  Hazen 
-.cord  R.  R.,  63  N.  H.  390.  N.  Y. 
In  re  Brooks,  119  App.  Div.  780,  104 
N  V.  Supp.  670;  People  ex  rel.  Geer  v. 
Troy,  B2  N.  Y.  575.  N.  C— State  v. 
Sloan,  69  N.  C.  128.  Okl.— Pow.  ill  P. 
Territory,  100  Pac.  514.  Pa. —  Berks 
County  v.  Jones,  21  Pa.   H3. 

74.     Tims,    as    was   said    in    an    Iowa 
ourt  will  not    determine 
questions  unless  tl^re  be  cases  pending 
in  which  the  Ructions  arise.     If  reme- 
dies be   Bought   and    rights   claimed    in 
actions,   the   withdrawal,  settlement,  or 
abandonment  of  claims  for  such  reme- 
leaves  nothing  for  us  to 
determine    in    relation    thereto.     There 
must  be  real,  present  questions  involv- 
etna!   interests  and   rights  of  the 
parties  to  authorize  us  to  i 

-  in  which  they  arise.  We  will  not 
settle  questions  which  were  involved  in 
rights  now  no  longer  existing;  and 
when,  in  a  ease  pending  in  this 
rights  cease  to  exist,  the  appeal  will 
be  dismissed."  Chicago,  R.  I.  &  P-  R- 
Co.  v.  Dev,  76  Iowa  278,  41  N.  W.  17. 
See  also  West  P.  Fitzgerald,  72  Iowa 
306,  33  X.  W.  688;  Cutcomp  0.  ' 
Iowa  156,  14  N.  W.  214;  State  v.  Bank, 
39  Iowa  1 

Real  Interest  Necessary.  —  "There  is 
no  question  depending  before  us  in  the 
case  wherein  the  rights  of  the  parties 
are  involved.  The  plaintiffs  have  con- 
,  .  ded  to  defendant  all  he  expected  to 
t  bv  the  appeal.  Our  time  is  too 
fully  occupied  by  eases  wherein  art- 
contests  involving  real  interests  of 
parties  to  permit  us  to  hear  cases  in 
which  there  is  nothing  in  controv 
Wilson  &  Co.  v.  R> 

Desire     To     Ascertain     the     Law.  — 
"Without    a    doubt   the   object   of   this 


proceeding  was  not  to  settle  a  real 
dispute,  but  merely  to  ascertain  the 
law;  in  other  words,  to  make  the  court 
act  as  counsel  for  the  commissioners. 
But  they  have  no  right  to  get  their  ad- 
vice in  this  way.  Courts  ought  to  en- 
courage amicable  submissions  of  real 
disputes,  but  people  have  no  right  to 
propound  abstract  questions  to  them. 
For  this  there  is  not  only  the  clearest 
reason,  but  the  highest  authority.  In 
Lord  v.  Veazle,  8  How.  (U.  S.)  251,  12 
L.  ed.  1067,  Chief  Justice  Taney  says: 
'Any  attempt  by  a  mere  colorable  dis- 
pute to  obtain  the  opinion  of  the  court 
upon  a  question  of  law,  which  the  party 
desires  to  know,  for  his  own  interest  or 
his*  own  purposes,  where  theje  is  no  real 
and  substantial  controversy  between 
those  who  appeal  as  adverse  parties  to 
the  suit,  is  an  abuse  which  courts  of 
justice  have  always  reprehended  as  a 
punishable  contempt  of  court.'  "  Berks 
County  P.  Jones,  21  Pa.  413. 

75.  Cal.  —  Scott  v.  Sheehan,  145 
Cal.  691,  79  Pac.  '353.  Ind.  — State  v. 
Board  of  Comrs.,  153  Ind.  302,  54  N. 
E.  809.  Miss.  —  McDaniel  v.  Hurt.  88 
Miss.  768,  H  Bo.  381;  Bank  of  Port  Gib- 
Bon   P.   Dickson,  4  Bmed.  &  M.  689.    N. 

I  Y.  —  McComb  v.  Title,  etc.  Co.  70  App. 
Div.  618,  75  N\  Y.  Bupp.  1128.  N.  C. 
I  Blake  P'.  Askew,  76  N.  C.  325.  And  see, 
'  also,  cases  in  preceding  note.  Compare, 
•  howev.r.  I'.okcl-Gwvnn-McKenney  Co. 
I  v.  Costello,  22  App.  Cas.  (D.  C.)  81. 

76.  Jones  P.  Montague.  194  U.  S. 
147,  24  Sup.  Ct.  811.  48  L.  ed.  913  (pro- 
ceeding to  prevent  canvass  of  votes 
cast  at  a  congressional  election  after 
the  parties  have  been  admitted  as  mem- 
bers of  the  House).  See  also  Seldou 
p.  Montague.  194  V  S.  153.  24  Sup. 
Ct.  613,  48  L.  ed.  913;  Tampa 
Gas  Co.  P.  Tampa,  44  Fla.  S13, 
33  So.  465  (question  of  enjoining 
the  holding  of  an  election  when  the 
time  for  holding  the  same  had  passed). 
See  also,  in  general.  U.  S. — Mills  p. 
Green,  159  V.  8  651.  16  Sup.  Ct.  132, 
40   L.   ed.   293.     N.   Y.  —  People  ex  rel. 

,-.  Trov.  82  N.  Y.  575.  Tex. — 
Watkins  r.  Huff,  94  Tex.  631,  64  S.  W. 
682.     Wash. —  Hotel  Co.  P.  Merchants' 
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3.  Need  of  Judicial  Decision.  —  It  is  also  necessary  that  there 
should  be  a  judicial  decision  before  an  appellate  court  can  take 
cognizance  of  a  cause.77  In  other  words,  an  appeal  can  be  taken 
only  from  a  court,  a  tribunal  exercising  judicial  functions.78 

4.  Must  Be  an  Appealable  Decision.  —  Furthermore,  the  decision 
appealed  from  must  be  one  that  the  appellate  court  is  authorized 
to  hear,  since  only  such  judgments,  decrees,  and  orders  as  are  speci- 
fied by  law  can  be  carried  up  for  review.79 

5.  Successive  Appeals.— 1.  In  General— When  the  matters  com- 
plained of  have  once  been  settled  by  the  appellate  court  no  second 
appeal  of  the  case  lies  to  that  same  tribunal.80  It  is  held,  however, 
in  some  cases  that  where  there  is  a  question  whether  or  not  the 
lower  court  has  entered  the  judgment  directed  on  remand  an  appeal 
lies.81 

By  the  phrase  "law  of  the  case"  is  indicated  the  rule  that  the  final 
judgment  of  the  highest  court  upon  a  question  of  law  arising 
between  the  parties  to  an  action  on  a  given  state  of  facts  establishes 
the  rights  of  the  parties  to  that  controversy  and  is  a  final  determin- 
ation thereof,  and,  like  a  final  judgment  in  any  other  case,  estops  the 
parties  thereto  from  afterwards  questioning  its  correctness.82    More- 


Ice  &  Fuel  Co.,  41   Wash.  620,  84  Pac. 
402. 

77.  See,  infra,  II. 

78.  Wilson  v.  Price-Raid  Aud.  Com., 
31  Kan.  257,  1  Pac.  587.     See,  post,  II. 

79.  See,  infra,  II. 

80.  la.  —  Davis  v.  Alexander,  1  G. 
Gr.  86.  Ky.  —  Bauton  v.  Campbell's 
Heirs,  9  B.  Mon.  587.  Mo.  —  Chiles  v. 
School  Dist.  of  Buckner,  Jackson  Co., 
Ill  Mo.  App.  52,  85  S.  W.  880;  Har- 
burg  v.  Arnold,  87  Mo.  App.  326; 
Brummel  v.  Phillips,  79  Mo.  App.  116; 
Schnabel  v.  Thomas  (Mo.  App.)  73 
S.  W.  917.  N.  M.  —  Champion  v.  Rice, 
13  N.  M.  236,  82  Pac.  359.  N.  Y. — 
Ford  v.  David,  13  How.  Pr.  193.  S.  C. 
Graham  v.  Beckner.  1  Rice  44. 

The  United  States  Supreme  Court 
will  not  revise  its  decisions  under  the 
guise  of  a  second  appeal.  United 
States  v.  Fremont,  18  How.  (U.  S.)  30, 
15  L.  ed.  302;  Corning  v.  Troy  Iron  & 
Nail  Factorv,  15  How.  (U.  S.)  451,  14 
L.  ed.  768. 

Decisions  Entered  Pursuant  to  Man- 
date. —  It  is  the  general  rule  that  no 
appeal  lies  from  a  judgment,  decree,  or 
order  entered   pursuant  to  the  mandate 

of   the  appellate   court.     U.  S Tyler 

Min,  Co.  v.  Last  Chance  Min.  Co.,  97 
Fed..  394,  38  C.  C.  A.  219.  D.  C— MeLane 
V.  Cropper,  6  App.  Cas.  422.  Idaho.— 
Idaho    Comstock    Co.    v,    LuncUtrura,  | 
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9  Idaho  785,  76  Pac.  762.  Mont. — 
Kimpton  v.  Jubilee  Min.  Co.,  22  Mont. 
107,  55  Pac.  918.  Ore.  —  Apex  Transp. 
Co.  v.  Garbade,  32  Ore.  582,  52  Pac. 
573,  54  Pac.  367,  62  L.  R.  A.  513.  Pa. 
In  re  Melon  St.,  192  Pa.  331,  43  Atl- 
L013  Utah. —  People's  Building,  L.  & 
S.  Assn.  v.  Fowble,  18  Utah  206,  55 
Pac.  57.  Wis.  —  Baines  v.  Janesville, 
103   Wis.   102,   79   N.   W.   29. 

81.  As  said,  in  a  California  case, 
"great  injustice  might  be  done  if  it 
were  held  that  such  a  judgment  can- 
not be  appealed  from.  Serious  doubts 
may  arise  as  to  whether  the  judgment 
entered  was  the  judgment  ordered ; 
and  such  a  judgment  is  as  plainly 
within  the  language  allowing  appeals 
as  anv  other."  Randall  v.  Duff,  107 
Cal.  33,  40  Pac.  20.  See,  also,  Lambert 
v.  Bates,  148  Cal.  146,  82  Pac.  767; 
Klauber  v.  San  Diego  St.  Car  Co.,  98 
Cal.  105,  32  Pac.  876. 

82.  "Hence  it  has  been  invariably 
held  that  upon  a  second  appeal  in  a 
cause,  this  court  must  accept  its  former 
determination  as  conclusive,  and  is  pre- 
cluded from  any  re-examination  of  the 
matters  therein  determined. 
And,  being  a  rule  which  tends  to  pre- 
vent a  judicial  consideration  of  the 
case,  it  is  not  to  be  extended  beyond  the 
exigencies  which  demand  its  applica- 
tion,  and   it   is,   therefore,   held   tbat 
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over,  omitted  matters  which  might  have  been  brought  up  upon  the 
original  appeal  cannot  be  made  the  ground  of  a  second  appeal.83 

New  Proceedings  Necessary. — A  party  cannot  be  allowed  to  prosecute 
different  and  successive  appeals  on  the  same  state  of  record  unless 
there  have  been  new  proceedings  since  the  last  appeal,  and  then 
only  in  respect  to  questions  raised  on  or  by  such  new  proceedings.84 
An  appeal  by  one  co-party,  where  the  interests  are  separate  and 
distinct,  may  not,  however,  bar  another  party  from  prosecuting  an 
appeal.95 

2.  Abandonment  of  Appeal.— Where  an  appeal  has  been  per- 
fected and  then,  before  hearing,  it  is  voluntarily  abandoned,  the 
general  rule  is  that  a  second  appeal  cannot  be  considered.80  There 
are  cases,  nevertheless,  holding  that  a  second  appeal  may  be  filed 
if  the  time  allowed  for  appeal  has  not  expired.87     An  abandonment 


■whenever,  upon  the  second  hearing,  the 
record  presents  a  different  state  of 
the  former  determination  ceases 
to  be  an  estoppel.''  Klauber  v.  San 
Diego  St.  Car.  Co.,  98  Cal.  105,  32  Pac. 

Matter  Not  Covered  by  Mandate.  — 
In  the  case  of  The  New  York.  104 
561,  44  C.  C.  A.  38,  where  it  was 
urged  that  the  decree  below  was  en- 
tered in  obedience  to  the  mandate  of 
the  supreme  court,  and  was  therefore 
not  subject  to  review  by  the  court, 
and  that  the  appeal  should  therefore 
be  dismissed,  the  court  (Lurton,  Circuit 
Judge)  held  that  since  there  had  arisen 
a  new  question,  left  open  by  the  man 
date  and  opinion  of  the  supreme  ci'iirt, 
the  district  court  was  at  liberty  to  con- 
sider and  decide  the  question,  entirely 
unaffected  by  the  mandate  and  the 
action  of  that  court,  in  allowing  or 
denying  the  matter  is  open  to  review  in 
the    circuit    court    of    appeals. 

83.  St.  Louis  &  S.  F.  R  Co.  v.  Mo- 
Lelland.  62  Fed.  118.  10  C.  C.  A.  302; 
Bridendolph  v.  Zeller,  5  Md.  58. 

84.  When  an  appeal  is  taken,  all  the 
questions  which  may  be  properly  r 

in  this  court,  on  the  then  state  of  the 
record,  as  it  may  exist  in  the  court  of 
original  jurisdiction,  must  be  consid- 
ered as  embraced  by  the  first  appeal; 
and  if  not  then  raised  and  presented 
for  decision,  thev  must  be  considered  as 
waived.     Smith   f.  Shaffer,  50  Md.   132. 

85.  Conn.  —  Appeal  of  Lancaster, 
47  Conn.  24S.  N.  Y.  —  Brown  v.  Rich- 
ardson, 4  Robt.  603.  S.  D.  —  State  v. 
King.  6  8.  D.  297,  60  N.  W.  75.  See, 
also,  I,  V,  infra,  and  II,  G.  I,  post. 


86.  Fla.  —  Da  Costa  v.  Dibble,  45 
Fla.  225.  33  So.  466.  La.  — Sharkey  v. 
Bankston,  22  La.  Ann.  199.  Mo. — 
Brill  v.  Meek,  20  Mo.  358.  Ore.— 
Schmeer  v.  Schmeer,  16  Ore.  243,  17 
Pac.  SG4.  Tex.  —  Wandelohr  v.  Gray- 
son Co.  Nat.  Bank  (Tex.  Civ.  App),  90 
8.   W.   180. 

87.  See,  in  general,  Johnson  v.  Wein- 
stn,  k.     Man.    Unrep.    Cas.     (La.)     157; 

'.    Ilollins,    14    Md.   158. 

In  Hay  '■.  .Tonkins.  28  Md.  564,  the 
court  said:  "Whore  an  appeal  is 
prayed  and  allowed  and  then  with- 
drawn, the  party  is  not  precluded,  if 
nothing  more  is  done,  from  afterwards 
uting  an  appeal,  provided  ho  duos 
so  within  the  time  allowed  by  law  for 
Is  to  be  taken;  but  where  he  with- 
draws or  countermands  his  appeal  and 
then  takes  out  execution  upon  the  judg- 
ment, we  are  of  the  opinion  he  there- 
by waives  his  exceptions,  and  cannot 
afterwards   appeal   in   the  same  case." 

Rule  in  Texas.  —  Affirmance  on 
Certificate.  —  In  Texas,  the  supreme 
court  has  said  that  "it  has  been  the 
constant  practice  of  this  court,  wThen 
lis  have  been  dismissed  for  want 
of  prosecution,  to  entertain  writs  of 
error  to  the  same  judgment."  Thus, 
in  Fppstein  r.  Holmes,  64  Tex.  SCO,  it 
was  held  that  a  party,  after  appe 
upon  a  cost  bond,  might  sue  out  a  writ 
of  error,  and  supersede  the  judgment 
by  giving  a  supersedeas  bond.  So  in 
Thomp-on  r.  Anderson,  82  Tex.  237, 
18  s.  W.  153,  it  was  held  that  a  party, 
after  taking  an  appeal  and  giving  a 
cost  bond,  might  abandon  it.  and  sue 
out  a  writ  at  any  time  within  two 
years  from  the  rendition  of  the  judg- 
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or  withdrawal,  however,  before  the  necessary  steps  to  perfect  the 
appeal  are  taken,  does  not  prevent  the  consideration  of  a  subsequenl 
appeal.88 

3.  Dismissal  of  Appeal. — An  appeal  dismissed  upon  jurisdictional 
or  meritorious  grounds,  operates,  generally,  as  a  bar  against  a  second 
appeal.89  If,  however,  the  dismissal  is  based  upon  a  defective  record, 
or  upon  other  failure  to  comply  with  the  procedure  as  directed  by 
the  statutes  or  rules  of  court,  the  prevailing  rule  is  that  a  new  appeal 

ment.     In   Schonfield   v.  Turner   (Tex.), 

6  S.  W.  628,  there  was  an  appeal  which 

was    abandoned,    and    a    writ    of    error 

was  subsequently  sued  out.  The  ap- 
pellant   being    a    guardian,    under    the 

statute,  the  appeal  was  perfected,  and 

the     judgment     superseded     by     giving 

notice  of  appeal  merely.  The  court  re- 
fused to  dismiss  the  writ  on  account  of 

the    failure    to    prosecute    the    appeal. 

In  that  case,  however,  the  court  says: 

"In    Perez    v.    Garza,    52    Tex.    571,    it 

was     said     that     an     affirmance     upon 

certificate,    when    an    appeal    had    been 

perfected,    could    not    be    prevented    by 

abandoning   the   appeal,   and    suing   out 

a  writ  of  error  at  a  day  too  late  for  the 

return  of  the  writ  to  the  ensuing  term 

of     the     supreme     court.       Under     this 

decision,  had  the  plaintiff  below  filed  a 

certificate    here    at    the    last    term,    he 

could      have     obtained     an     affirmance 

without  reference  to  the  merits.  The 
guardian  could  not  have  abandoned 
this  appeal,  so  as  to  deprive  the  plain- 
tiff   of    this    right.      But    he    did    not 

claim  an  affirmance,  and  the  abandon- 
ment has  deprived  him  of  no  right 
whatever.  The  case  stands  as  if  no 
appeal  had  ever  been  taken,  and,  in 
such  an  event,  the  guardian  is  entitled 
to  his  writ  of  error."  In  the  same 
case  the  court  says:  "It  is  the  fact 
that  appellants,  after  delaying  the  col- 
lection of  judgments,  might  decline  to 
prosecute  their  appeals,  that  induced 
the  enactment  of  the  statute  which 
authorizes  the  affirmance  of  judgments 
on  certificate,  without  reference  to  the 
merits."  Scottish  Union  &  Nat.  Ins. 
Co.  v.  Clancey,  91  Tex.  467,  44  S.  W. 
482. 

Washington  Statute.  —  "Under  Ball- 
inger's  Ann.  Codes  &  St.  §6519,  pro- 
viding that  no  withdrawal  of  an  appeal 
and  no  dismissal  not  going  to  the  sub- 
stance of  or  the  right  to  the  appeal 
shall  preclude  any  party  from  taking 
another  appeal  in  the  same  case,  the 
pendency  of  an  appeal,  ineffectual  by 
reason  of  failure  to  file  the  appeal  bond 
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within  the  required  time,  was  no  bar 
to  a  second  appeal."  Tatum  v.  Geist, 
40  Wash.  575,  82  Pac.  902.  See,  also, 
Noble  v.  Whitten,  34  Wash.  507.  76 
Pac.  95;  Griffith  r.  Maxwell,  20  Wash. 
403,  55  Pac.  571;  Sligh  v.  Shelton  S. 
W.  R.  Co.,  20  Wash.  16,  54  Pac. 
763;  Embree  v.  McLennan,  18  Wash. 
651,    52   Pac.   241. 

88.  Fla.  —  Johnson  v.  Polk  County 
24  Fla.  28,  3  So.  414.  Md.  —  Hay  v. 
Jenkins,  28  Md.  564.  N.  C.  —  Scroggs  v. 
Stevenson,  100  N.  C.  354,  6  S.  E.  111. 
Ore.  —  Van  Auken  v.  Dammeier,  27 
Ore.  150,  40  Pac.  89;  Schmeer  v. 
Schmeer,  16  Ore.  243,  17  Pac.  864; 
Holladay  V.  Elliott,  7  Ore.  483. 

89.  Record  of  Dismissal,  a  Bar.  — 
The  Illinois  appellate  court,  in  passing 
upon  the  question  of  whether  a  pre- 
vious dismissal  was  a  bar  to  a  second 
appeal,  said:  "We  think  that  the  dis- 
missal of  the  appeal  might,  at  least,  be 
a  bar  to  the  presentation  of  any  other 
appeal  in  the  same  case.  If  the  appeal 
had  been  dismissed  simply  because  it 
had  not  been  perfected  in  the  proper 
manner  by  the  bond  and  security  be- 
ing approved  in  open  court,  the  dis- 
missal of  the  appeal  as  first  presented 
might  not  have  been  a  bar  to  any 
further  appeal.  But  if  the  appeal  had 
been  dismissed  by  agreement,  or  for 
other  reasons  than  the  not  perfecting 
the  appeal  in  the  proper  form,  the  dis- 
missal would  be  a  bar.  ...  A 
general  record  of  dismissal  stands 
against  the  second  presentation  of  the 
appeal  and  everything  will  be  presumed 
in  favor  of  its  being  a  bar  unless  it 
otherwise  appears  from  the  record." 
Evans  v.  The  People,  27  111.  App.  616. 

And  see,  in  general:  U.  S.  —  Red 
River  Cattle  Co.  v.  Needham,  47  Fed. 
358.  Ky.— Fearons  v.  Wright,  6  Ky.  L. 
Rep.  747.  Miss.  —  Sherman  v.  Love- 
joy,  30  Miss.  105.  Mo. —  Brill  v.  Meek, 
20  Mo.  358.  Wash. —  Tatum  v.  Geist, 
40   Wash.   575,   82    Pac.   902. 

Statutory  Provisions.  —  The   question 
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may  be  filed;9"  although,  in  some  states,  a  failure  to  file  the  necessary 
papers,  or  to  prosecute  tin-  proceedings  after  an  appeal  is  taken, 
may  bar  any  farther  appellate  proceedings 

T.  Si-lit  and  Double  Appeals. — Appeals  should  not  be  split, 
neither  should  they  be  double.  In  other  words,  an  appeal  cannot  be 
taken  from  a  part  of  a  judgment  or  of  a  decree,  but  the  whole  judg- 
ment or  the  whole  decree  should  be  appealed  from  in  its  entirety. M 


ontrolled  by  statute. 
ginia,  the  statute. 
75,  provides  that  after  a  dismissal 
of  an  appeal  do  other  appeal  -hall  be 
allowed.  Hicks  p.  Roanoke  Bri< 
94  Va.  711,  27  8.  E.  596.  See.  also, 
Owsley    p.    Warfield,    7    Mont.    264,    17 

71. 
Dismissal     Without     Prejudice.  —  If 
an    appeal    is   dismissed    without   preju- 
dice,  it    is  recognized   doctrine   that    a 
Bee  1 
r.   6    Ky.    L.    R<  p.    7  17;    al- 
ley  p.   Warfiel 

Writ    of    Error    After    Appeal    Dis- 
missed.—  In     some    jur:  upon 
dismii                           :eal,  a   writ   o" 
may  then  be  sued  out.     Taylor  p.  Colo- 
nel.)    Iron     \V.             29    I 
Pac.    218;    Shore    P.    People, 

Murto   '.   Lemon,   19 
l 

irity  Lif  >1  Mb.  Ap] 

State  '  x  rel.  H 

77   Mo.  App.  304.      S  Jones 

I,  57 

No    Judgment     Entered. —  Whei 

prior    appeal  I     on    the 

1     that     t'"     judgment    ha«l    been 

erdict,  it  was  held  that 

•     be     taken     if 

:••■!    within    the    time    fixed     by 
statu  r.  31  -       1J." 

tows  335,  101    N    W    : 

90.     U.  S.  —  United  81  ■  heco, 

20    How.    261,    15    L.    •  -i.    S 

How.   106,   12   1 1. 

Cal.  —  Tompkins    r.    Montgi 
116    Cal.    120,     17'  Par-.    1 J;     Karl 

Light,    15  54.      Colo.  — Has    r. 

1  l    Colo.    187.     Fla.  — Glasser    v. 

I  37  "-  Bo    532.     Ill 

Hook  on,  1"G  III.  .'.f»2.     Kan. — 

57.     Ky. — 
Bowling   Green    p.   Klrod.    14    Rush     216. 
La.— Hall    p.    Begga,   17   La.   Ann 
Mo. —  State  p.  Finn,  •"  3ta1 

«j  reL   Hireefa   p.  SUverstein 
Mo.   A  Neb.  —  Or        |    Loan  & 

Trust   Co.    '.   A  -  57    X. 

W.  567.    N.  T.  —  Cnlliford  p.  Gadd,  135 
N.  Y.  632,  32  N.  E.  136.    Ohio.  —  Louis- 


ville  &   N.    R.   r<>.    p.    Globe    Soap   Co., 
74  Ohio  81  -    N     E.  506      Tex. — 

Mays    v.    Foi  bes,    9    Tex.    436. 

91.  (1.)  Failure  To  File  Necessary 
Papers  Bars  Second  Appeal.  —  Cal.  — 
Spinetti  p.  Brignardello,  54  Cal.  521. 
Idaho.  —  Fahey  i  Belcher,  3  tdaho  644, 
32  Pae.  1135.  La.  —  Succession  of 
Llula,  42  La.  Ann    17"    7  S      585.     Ore. 

Road    Co.    v. 
Landingham,  24  Ore.   139,  33   Pac.  983. 
Wash.     Ter.  —  Roberts     p.     Tucker,     1 
•     1 79. 

No  Second  Appeal  Without  Leave  of 
Court.  —  8]  Boll,   26  App.  Div. 

• 

Failure  To  File  Brief  Bars  Second 
Appeal.  —  R  .  r,   7   Okl 

172,   54    Pac.    ill. 

(2.)  Holding  That  Failure  To  Prose- 
cute  Proceedings  Bars  Second   Appeal. 

Cal Chamberlin  p.  Reed,  16  Cal.  207. 

La. —  I>o/<r  .4      La.      41. 

Mo.  —  <  owen    '      -  •,    9    Mo.    App. 

594.      N.    J. —  Welsh    V.    Brown,    42    N. 
J.    L. 

No  Second  Appeal  Unless  Bight  Re- 
served.—  In  a  South  Dakota  case  the 
iourt    said:    "The    nght    to    appeal    is 

tory.     Where  it   has  been  oi. 
■  rcis<  bw  bj   the  appellate 

of    the   appellant,    no    valid 

for  allowing  a  9econd  ex- 

o  we  conclude  that, 

an   appeal   is   dismissed,  as  was 

the  former  one   in  this  ease,  because  of 

appellant 's    failure    to    prosecute    with 

due    diligence,    no    second    appeal    from 

the  same  order  or  judgment   should   be 

allowed    unless    the    order    of    dismissal 

expressly  reserves  thi        B  This  view 

it   is   believed   conforms   to   the   general 

understanding     and     practice     in     this 

B  this   court   was   organized." 

Collins  r.   Gladiator  Consol.   Gold   Min. 

&   Mill.   Co.,    19   S.   D.   35s    103    N.    W. 

also    Brill   r.   Meek.   20   Mo. 

eer  r.  Sehmeer,  16  Ore.  243, 

17  Pac.  864. 

92.  Mont. — Plaisted     V.     No    Ian,     2 
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On  the  other  hand,  separate  cases  tried  together,  or  separate  judg- 
ments, or  decrees,  or  orders,  cannot,  as  a  rule,  be  carried  up  in  a 
single  appeal,  since  the  appeal  would  be  objectionable  on  the  ground 
of  duplicity.93 

U.  Devolutive  and  Suspensive  Appeals. — In  the  civil  law,  as 
followed  in  Louisiana,  appeals  are  known  as  either  suspensive  or 
devolutive.  A  suspensive  appeal  when  obtained  and  perfected  sus- 
pends the  execution  of  the  judgment  appealed  from,  and  divests 
the  lower  court  of  further  jurisdiction  in  the  case.  A  devolutive 
appeal,  on  the  contrary,  does  not  suspend  the  execution  of  the  judg- 
ment appealed  from.94 

V.  Cross-Appeals. — Where  both  of  the  opposing  parties  appeal, 
the  appeal  of  each,  relative  to  the  other,  is  known  as  a  cross-appeal.95 
At  common  law,  cross-writs  of  error  are  permissible,00  and  in  chan- 
cery practice,  where  both  parties  were  dissatisfied  with  the  decree 
below,   the   respondent,   as   well   as   the   appellant,   could   prefer   a 


Mont.  359;  Barkley  v.  Logan,  2  Mont. 
296.  N.  C— Bain  V.  Bain,  106  N.  C.  239, 
11  S.  E.  327;  Hicks  v.  Gooch,  93N.C.112; 
Arrington  v.  Arrington,  91  N.  C.  301; 
Hines  v.  Hines,  84  N.  C.  122.  N.  D.  — 
Crane  v.  Odegard,  11  N.  D.  342,  91  N. 
W.  962.  Ohio. —  Wright  v.  Western 
Union  Tel.  Co.,  4  Ohio  C.  C.  375.  Ore. 
Farmers '  Bank  of  Weston  v.  Key,  33 
Ore.   443,    54    Pac.    206. 

See,   further,   post,  II,   A,    6. 

93.  Ala.  —  DeSylva  v.  Henry,  4 
Stew.  &  P.  409.  Colo.  —  Vance's  Heirs 
v.  Maroney,  3  Colo.  293.  Ga.  —  Cole 
v.  Stanley,  118  Ga.  259,  45  S.  E.  282. 
N.  Y.  —  O 'Gorman  v.  New  York  &  Q. 
C.  R.  Co.,  96  App.  Div.  594,  89  N.  Y. 
Supp.  589.  Pa.  —  Cauley  v.  Pacific,  etc. 
R.  Co.,  95  Pa.  398,  40  Am.  Rep.  664; 
McCosh  v.  Myers,  25  Pa.  Super.  61. 
Tex.  —  Renn  v.  Samos,  42  Tex.  104; 
Mohr  v.  Cochran,  20  Tex.  Civ.  App. 
183,  49  S.  W.  677.  Va.  —  Ayers  v. 
Lewellin,  3  Leigh  609.  Wis.  —  Hopkins 
v.  Hopkins,  39  Wis.  166;  Noble  V. 
Strachan,   32   Wis.   314. 

And   see,  post,  II,  A,  8. 

94.  State  ex  rel.  Schwan  v.  Allen,  51 
La.  Ann.  1842,  26  So.  434. 

Determined  by  Lower  Court.  — 
"The  judge  a  quo  has  primarily  juris- 
diction to  determine  whether  an  ap- 
peal granted  by  him  is  suspensive  or 
devolutive,  and,  pending  an  applica- 
tion to  him  to  so  determine,  prohibi- 
tion will  not  issue  from  this  court  upon 
the  assumption  that  he  will  continue  to 
exercise  a  jurisdiction  which   has  been 
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divested  by  suspensive  appeal."  State 
ex  rel.  Schwan  v.  Allen,  supra. 

95.  3  Steph.  Com.  581;  Bouv.  Law 
Diet. 

Prosecuted  Only  Against  Appellant. 
A  cross-appeal  can  be  prosecuted  only 
against  the  appellant,  and  not  against 
a  co-appellee.  Gaar  v.  Louisville  Bank- 
ing Co.,  11  Bush  (Ky.)  180,  21  Am. 
Rep.  209;  Overby  v.  Rogers,  12  Ky.  L. 
Rep.  289;  Home  Ins.  Co.  v.  Gaddis,  3 
Ky.   L.   Rep.    159. 

Independent  Proceeding.  —  A  cross- 
appeal  is  an  independent  proceeding, 
and  the  party  complaining  must  take 
the  necessary  preliminary  steps  as  in 
case  of  appeal.  Without  a  cross-ap- 
peal, an  error  complained  of  by  defend- 
ant in  error  cannot  be  considered. 
Wheeler  v.  Caldwell,  68  Kan.  776,  75 
Pac.  1031;  Leavenworth  Lodge  V .  Byers, 
54  Kan.  323,  38  Pac.  261;  Waterson  v. 
Devoe,  18  Kan.  223.  See,  however, 
Gen.  St.  Kan.,  1909,  §  6173. 

Must  Be  to  Same  Court.  —  If  both 
parties  appeal,  the  cross-appeal  must  be 
taken  to  the  same  appellate  court  to 
which  the  appeal  was  taken.  Metro- 
politan Life  Ins.  Co.  v.  Broach,  31  111. 
App.  496;  Snoqualmi  Realty  Co.  v. 
Moynihan,  179  Mo.  629,  78  S.  W. 
1014. 

96.  Rector  v.  Hartford  Deposit  Co., 
102  111.  App.  554;  Reynolds  V.  Davis,  2 
How.  Pr.  (N.  Y.)  103.  And  see  North- 
ern Pacific  R.  Co.  v.  Glaspell,  49  Fed. 
482,  1  C.  C.  A.  327. 
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cross-appeal.97     The  -.   in   some  jurisdictions,   make   express 

provision  for  cross-;r  in  connection  with  the  statutory  provi- 

sions regulating  appeals  in  general.95 

II.  WHAT  DECISIONS  ARE  APPEALABLE.  —  A.  General 
Principles. —  1.  Jurisdiction.  —  The  right  of  appeal  being  governed 
bv  the  constitution  or  by  the  statutes.99  generally  only  such  questions 
as  are  expressly  specified  in  such  sources  of  authority  can  be  sub- 
jected to  appellate  review.1 

The  constitution  may  confer  general  appellate  jurisdiction  upon 
the  highest  court  of  a  state  by  providing  that  such  jurisdiction 
shall  extend  to  all  cases  at  law  and  in  equity,  or  it  may  provide 
that  such  court  shall  have  such  appellate  jurisdiction  as  may  be 
provided  by  law.  Likewise  upon  inferior  appellate  courts,  the  juris- 
ion  may  be  definitely  fixed  by  the  constitution  or  it  may  be  left 
to  the  statute  to  prescribe.  If  appellate  jurisdiction  is  expressly 
conferred  in  specific  subject-matters,  the  statute  cannot  abolish  or 
iiy  such  express  provisions.-  Where,  however,  the  legislature 
is  given  authority  to  determine  the  limits  of  such  jurisdiction  that 


97.     Daniell'=   Ch.    P.    &    P.    O" 
erl.)    1641:    Palmer.   IT.    B     L.   3.: 
Goos   v.   Goos,   57    Neb.    294,    77    N.    W. 

98  ^ee  Ark.  —  Bei'ller  0.  Beidler, 
71  Ark.  318,  74  S.  W  13.  Conn. — 
Andrews  v.   Piatt.  77   Conn.   6 

Ky.  —  Brown     t.     Vancleave,    86 
Bl,  6  8.  "W     " 

The  local  statutes  must,  of  course,  be 
consulted.      A«  for    example, 

as  1909,  the  Kansas  statute  was 
changed,  providing,  as  follows;  "It 
shall  not  be  necessary  for  the  ap- 
pellee ...  to  give  notice  by 
way  of  cross-appeal,  but  if  at  any 
time  before  the  case  is  assigned  for 
hearing  in  the  appellate  court  he  serves 
upon  the  appellant  a  notice  stating 
in  what  respect  he  asks  a  consideration 
and  review  of  anv  part  of  the  judg- 
ment, or  of  anv  order  of  the  trial  court, 
the  same  sliall  be  had."  Gen.  St.,  Kan., 
1909,    §  6173 

99.     See  supra,  I,  G. 

1.  U.  S.  —  Ex  parte  .McCardle,  7 
Wall.  506,  19  L.  ed.  264;  Durousseao  V. 
T'nited  States,  6  Cranch  307,  3  L.  ed. 
Ark.  —  Ex  parte  Anthony.  5 
Ark  358.  Cal.  —  Blum  C.  Brownstone, 
50  Cal.  293;  Webb  V.  Hanson,  2  Cal. 
133.  Colo.  —  Callahan  r.  Jennings,  16 
Colo.  471.  27  Pac.  1055.  Idaho.— Gen- 
eral Custer  Min.  Co.  r.  Van  Camp,  2 
Idaho  44,  3   Pac.   22.     111.  —  Kingsburv 

Sperry,  119  111.  279,  10  N.  E.  8.  Ind. 
Sims   f.*Hines,   121   Ind.   534,   23   N.   E. 

10 


Klebar  v.  Town  of  Corydon,  SO  Ind. 
ommissioners     of  '  o.     V. 

Ind.  61.  Kan.  —  Leaven- 
worth Coal  Co.  v.  Barber,  47  Kan.  29, 
27  Pac.  114  Md.  —  Dillon  r.  Connecti- 
cut Mut.  Lf.  Ins.  Co.,  44  Md.  386.  Mo. 
Snoddy  v.  Pettis  County.  45  Mo.  361; 
Wilson  r.  Srhool  Township,  23  Mo. 
416  Ohio. —  Dennison  v.  Talmage,  29 
Ohio   St.    4  •.   Toledo   &    W. 

R.  Co.,  26  Ohio  C.  C.  578      Utah.  —  Gold- 
ing   r>    Jennings,    1    Utah    335.     Wis. — 
Maxon    r.    Gates,    118    Wis.    23S, 
W    92. 

2.  Ala.  —  1.x  parte  Haughton,  38 
Ala.  570;  Tims  v.  State.  26  Ala.  165. 
Cal.  —  Arpoal  of  Houghton,  42  Cal.  35. 
Colo. —  People  r.  Richmond,  16  Colo. 
274.  26  Pac.  029.  Wis.  —  Hubbell  v. 
McConrt,   44    Wis.    5 

Organic  Acts  and  Territorial  Stat- 
utes.—  Territorial  statutes  relating  to 
appeals  that  are  inconsistent  with  the 
Organic  Act  of  the  Federal  Congress 
are  invalid.  Machen  r.  Keeler.  11  N. 
M.  413,  GS  Pac.  937;  Jung  r.  Myer,  11 
N.  M.  378,  CS  Pac.  '   Cormick  r. 

W.  W.  ft  C.  B.  Co.,  Ter.  512. 

Supervisory  Control  Over  Inferior 
Tribunals.  —  It  is  very  generally  held 
that  where  the  constitution  confers  up- 

:on   the  supreme  tribunal   a  supervisory 

I  control     over     inferior     tribunals,     the 
'  iture    has    no   power    »o    encroach 

|  upon,     impair,  or  limit  the  jurisdiction 
thus    conferred.      Ala.  —  Ex   parte   Can- 

Idee,    48    Ala.    386.      Mich.  —  Detroit    v. 
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body  may  extend  or  diminish  it.3  In  each  state,  therefore,  it  is  to 
the  constitution  and  to  the  statutes  that  the  investigator  must  look 
in  order  to  determine  the  nature  and  character  of  appealable  deci- 
sions. 

2.  No  Jurisdiction  by  Consent.  —  No  agreement  or  consent  of  par- 
ties can  in  itself  create  an  appealable  cause,4  nor  can  the  parties 
by  such  agreement  or  consent  oust  the  appellate  court  of  jurisdic- 
tion.5 The  reviewing  tribunal  alone  has  the  authority  to  determine 
whether  or  not,  under  existing  law,  it  has  jurisdiction  over  the 
matter  before  it.6 

3.  General  and  Special  Statutes. — The  statutes  bearing  generally 


Wabash,  St.  L.  &  P.  R.  Co.,  63  Mich. 
712,  30  N.  W.  321.  Mo.  —  Vail  v. 
Dinning,  44  Mo.  210.  Tex.  —  O'Brien 
v.  Dunn,  5  Tex.  570.  Wis. —  State  V. 
Ashland,   71   Wis.   502,  37   N.   W.   809. 

3.  Colo.  —  Callahan  v.  Jennings,  16 
Colo.  471,  27  Pac.  1055;  People  v. 
Richmond,  16  Colo.  274,  26  Pac.  929. 
Ind.  —  Kepler  v.  Rinehart,  162  Ind. 
504,  70  N.  E.  806;  Rupert  v.  Martz,  116 
Ind.  72,  18  N.  E.  381;  Henderson  v. 
State,  58  Ind.  244.  la.  —  Home  S. 
&  T.  Co.  v.  District  Court,  121  Iowa 
1,  95  N.  W.  522.  Kan. —  Renter  V. 
Bauer,  3  Kan.  503.  Mich.  —  Messeuger 
v.  Teagon,  106  Mich.  654,  64  N.  W.  499. 
Mo.  —  Drainage  Dist.  V.  Wabash  R. 
Co.,  216  Mo.  709,   116   S.   W.   549. 

Not  a  Vested  Right.  —  A  statute  pro- 
viding for  a  review  of  judgment  is  not 
a  contract,  nor  can  it  be  properly  said 
that  it  enters  into  contracts  made  by 
contracting  parties,  either  as  a  part 
of  the  contract  or  as  a  part  of  the  rem- 
edy. If  such  a  statute  confers  a 
right  at  all,  the  right  thus  con- 
ferred is  mere  statutory  right;  and 
having  been  conferred  by  the  legisla- 
ture, it  may  be  changed  or  taken  away 
by  the  legislature.  Rupert  v.  Martz, 
116   Ind.    72,    18    N.   E.   381. 

4.  U.  S.  —  Mills  r.  Brown,  16  Pet. 
525,  10  L.  ed.  1055;  Sampson  v.  Welsh, 
24  How.  207,  16  L.  ed.  632;  Doty  v.  Jew- 
ett,  19  Fed.  337.  Ala.  —  Little  v.  Fitts,  33 
Ala.  343.  Colo.  — Gordon  v.  Gray,  19 
Colo.  167,  34  Pac.  840;  McClaskey  V. 
Lake  View  Min.  and  Tun.  Co.,  18  Colo. 
65,  31  Pac.  333.  Conn.  —  Savage  v. 
White,  2  Root  377.  Fla.  —  Holbrook 
v.  Allen,  4  Fla.  96.  Ga. —  Bass  v.  Bass, 
73  Ga.  134.  111.  —  Westcott  v.  Kinney, 
120  111.  564,  12  N.  E.  81;  Meinke  v. 
Chicago,  9  111.  App.  516.  Ind. — 
Shroyer  v.  Lawrence,  9  Ind.  322.  La.  — 
Gagneaux   V.  Desonier,   104  La.   648,   29 
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So.  282;  Bird  V.  Bird,  23  La.  Ann.  262. 
Minn.  —  Jones  v.  Minneapolis,  20  Minn. 
491.  Mo.—  Parker  v.  Zeisler,  139  Mo.  298, 
40  S.  W.  881;  Luther  v.  Brown,  132  Mo. 
70,  33  S.  W.  442.  Neb.  — Boales  v. 
Ferguson,  2  Neb.  (Unof.)  172,  96  N. 
W.  337.  Nov.  — Lambert  v.  Moore,  1 
New  231.  N.  C.  —  Cary  v.  Allegood, 
121  N.  C.  54,  28  S.  E.  61.  Pa.—  Mc- 
Kee  v.  Sanford,  25  Pa.  105.  Utah. — 
Anderson  v.  Halthusen  Mercantile  Co., 
30  Utah  31,  83  Pac.  560.  Va.  —  Mc- 
Call  v.  Peachy,  1  Call  55.  Wis.  — 
In  re  Minnesota  &  U.  R.  Co.,  103 
Wis.  191,  78  N.  W.  753;  Vogel  v. 
Antigo,  81   Wis.  642,   51   N.   W.   1008. 

Agreement  To  Abide  by  Other  De- 
cision. —  Although  parties  may  prop- 
erly agree  that  other  pending  causes 
shall  abide  the  determination  in  a  par- 
ticular cause,  nevertheless  such  an 
agreement  does  not  authorize  the  court 
to  assume  jurisdiction  in  cases  not  be- 
fore it,  or  warrant  the  expression  of  an 
opinion  purely  speculative.  Belden  v. 
Snead.  84  N.  C.  243. 

Irregularity  May  Be  Waived.  —  The 
principle  that  parties  cannot  confer 
jurisdiction  by  consent,  does  not  pre- 
vent a  party,  where  the  court  has  juris- 
diction of  the  subject-matter,  from  ad- 
mitting irregular  proof  of  a  fact  show- 
ing that  the  particular  case  is  properly 
before  it.  Hills  v.  Miles,  13  Wis.  625. 
And  see  Dowell  v.  Caruthers,  26  Kan. 
720. 

5.  Watts  v.  Boom  Co.,  47  Mich. 
540,  11  N.  W.  377;  Wasson  v.  Heffner, 
13  Ohio  St.  573. 

6.  la.  —  Y  o  c  k  e  y  v.  Woodburv, 
County,  130  Iowa  412,  106  N.  W.  950. 
Kan.  —  Huffman  v.  Ackarman,  71  Kan. 
873,  81  Pac.  168.  La.  —  Doullut  v. 
Smith,  117  La.  491,  41  So.  913.  Md.  — 
Lester  v.  Howard,  24  Md.  233.  S.  C. 
City  Council  V.  Ahrens,  4  Strobh.  241. 
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upon  the  subject  of  appeal  frequently  designate  what  causes  are 
appealable,  although  other  appealable  causes  may  be  specifically 
mentioned  in  special  statutes  in  connection  with  their  particular 
subject -matter.7  Special  matters  or  proceedings,  however,  not 
included  in  the  general  statutes  governing  appeals,  carry  with  them 
no  right  of  appeal   unless  expressly    <jiven.s 

4.  What  Law  Governs.— It  is  the  general  rule  that  it  is  the  law 
in  force  at  the  time  that  the  decision  below  is  rendered  that  governs 
what  questions  can  be  appealed.9  Unless  controlled  by  the  consti- 
tution, there  is  no  fundamental  or  inherent  right  of  appeal,10  and 
statutes  specifying  causes  for  appeal  may  be  amended  or  repealed.11 
Under  the  doctrine,  however,  that  an  appeal  is  a  remedy,  some 
cases  hold  thai  a  Btatute  creating  an  appeal  may  be  retroactive.12 

5.  Judgments,  Decrees,  Orders.— The  decisions  that  are,  in  gen- 
eral,  appealable  under  the  statutes  are  designated  as  judgments, 
decrees,  and  orders.     I'nder  many  of  the  codes  no  distinction  is  made 


7.  This     is     illustrated     by     general 
statutes     providing     that     the     b 
appellate  court  shall  have,  for  example, 

.vable  jurisdiction  over  all  final 
judgments  and  orders  of  such  nisi  prius 
courts  as  may  be  specified,  and  by 
special  statutes,  elsewhere,  providing 
for  appeals  from  probate  and  otln-r  in- 
ferior courts,  also  for  appeals  in  - 
proceedii 

8.  Ind.  —  Commissioners  of  Scott 
Countv  p.  Smith,  40  Ind.  61;  Bo- 
Ackelmire,  39  Ind.  536.  Mo.  —  Wil- 
son r.  School  Township,  23  Mo.  416. 
N.  C.  —  Norfolk  &  S.  R.  Co.  P.  Warren, 
92   X.  C. 

9.  Ark. —  Smith  v.  Van  Gilder,  26 
Ark.  527.  Iowa. —  Rivers  v.  Cole,  33 
Iowa  677.  Kan.  —  Barrett  P.  Johnson, 
4  Kan.  327.  Neb.  —  Wilcox  t;.  Saunders, 
I  Neb.  569;  White  P.  Blum,  4  Xeb. 
555      N.  Y.  — Bolles  p.  Dnff,  7  Abb.  Pr. 

! 
Pa.  —  Kugler's     A]  55     Pa.     123. 

Tex.  —  Tavlor  P.  Duncan,  Dall.  Dec. 
514. 

10.  TJ.    S.  —  Kohl     P.    Lehlback,    160 
293,  '-  I  I..  •  :    '•  12,  16  Sup.  Ct.  304. 

Colo.  —  People  r.  Richmond,  16  Colo. 
274,  26  Pac.  020.  111.  — Savior  P. 
Duel,  236  111.  E.  110,  19  L. 

R.  A.  (XT.  S.)  377  (annotated  cases); 
reiving  upon  Pittsburg  C.  C.  &  St.  \.. 
R.'Co.  V.  Backus,  154  U.  S.  421,  38  L. 
ed.  1031,  14  Sup  .Ct.  1114.  Md.  — 
Arnsperger  p.  Crawford.  101  Md.  217. 
61   Atl.  413.  7n  L.  R.   A.    107.     Mich. — 

nger    p.    Teagan,    106   Mich. 
61    X.    W.    400;    Sullivan    v.    Haug,    82 


Mich.  548,  46  X  W.  705,  10  L.  R.  A. 
263.  Miss.  —  Dismukes  v.  Stokes,  11 
N.  Y.  —  People  v.  Fowler, 
55  X  V  675.  Ohio.  —  Burns  p.  Pea- 
cock, 2  Ohio   Dec.  482. 

11  Colo.  —  Harrison  v.  Smith,  2 
Colo  C25.  111.  —  Kingsbury  v.  Sperry 
110  HI  279,  10  X.  E.  8.  Ind.  — Lake 
W.  R.  Co.  V  Watkins,  157  Ind 
-  N  E.  143  Kan.  —  Leavenworth 
Coal  Co  p.  Barber,  4  7  Kan.  29,  27  Pac. 
114.  Miss.  —  Dismukes  p.  Stokes  41 
Miss.  430. 

Pending  Cases.  —  Where,  however,  an 
appeal  has  been  taken,  the  law  in  force 
at  the  time  of  the  taking  of  the  ap- 
peal, and  not  a  law  subsequently  passed 
abolishing  the  ripht  of  a] 
Backes  v.  Dant,  55  Ind.  181;  Donald- 
son r  Security  Trust  Co.,  21  Ky  L 
Rep.    1796,    56   S.    W.    4  24. 

12.     Ky.  —  Henderson     p.    Dicker^on, 
17  B.   Mon.    173.     Minn.  —  Converse    p. 
Burrows,  2  Minn.   229.     Mo.  - 
P.  Southern   Ins.  Co.,  53   Mo.   App. 
Ohio. —  Rouse  P.  Chappell,  26  Oh 
306. 

No  retrospective  effect  unless  the 
statute  evident lv  so  intended.  Kepler 
P.  Rinehart,  162* Ind.  504,  70  X.  E.  806. 

Former  Procedure.  —  Generally,  where 
the  procedure  has  been  changed  since 
the  rendition  of  the  judgment,  the 
procedure  in  force  at  the  time  of  the 
judgment  should  be  followed.  Smith 
P.  Van  Gilder,  26  Ark.  527;  Pignaz  V. 
Burnett,  119  Cal.  157,  51  Pac. 
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between  a  decree  and  a  judgment,  since  the  determination  of  an 
action,  whether  in  the  nature  of  an  action  at  law  or  of  a  suit  in 
equity,  is  generally  spoken  of  as  a  judgment.13 

Although  a  judgment  implies  a  finality  of  the  proceedings,  never- 
theless the  phrase,  "final  judgment,"  has  a  technical,  meaning  in 
appeal,  and  the  rule  has  become  general  that  only  final  judgments  are 
appealable.14 

Orders  are  either  final  or  interlocutory  (or  intermediate),  and 
while  final  orders  are  generally  apperlable,  yet  many  provisions 
in  the  various  statutes  exist  for  the  review  of  decisions  or  orders 
that  are  not  classed  as  final.15  It  is  essential,  however,  that  there 
.shall  have  been  some  formally  rendered  judgment,  or  decree,  or 
order,  before  the  right  of  appeal  can  be  predicated.16 


13.  Judgments  Under  the  Codes.  — 
It  is  a  general  provision  of  the  codes 
that  there  shall  be  but  one  form  of  cr\  il 
action,  and  many  of  the  codes  define  a 
judgment  as  "the  final  determination 
of  the  rights  of  the  parties  in  an  ac- 
tion or  proceeding."  See  codes  of 
California,  Idaho,  Kansas,  Kentucky, 
Nebraska,  Nevada,  New  York,  Ohio, 
Oregon,  and  Wisconsin.  This  definition 
includes,  of  course,  what  would  other- 
wise be  classed  as  decrees.  State  v. 
McArthur,  5  Kan.  280. 

14.  Finality   of   a   Judgment "A 

judgment  is  the  end  of  the  law  in  re- 
gard to  the  controversy."  Blvstone  V. 
Blystone,  51  Pa.  373.  It  is  "the  final 
consideration  and  determination  of  a 
court  of  competent  jurisdiction  upon 
the  matters  submitted  to  it."  Whit- 
well  v.  Emory,  3  Mich.  84,  59  Am.  Dec. 
220. 

Technical  Meaning  of  "Final  Judg- 
ment."—The  phrase  "final  judg- 
ment" has  two  meanings:  one  is  collo- 
quial and  popular,  and  signifies  "de- 
cisive," or  a  judgment  that  cannot  be 
appealed  from;  the  other  meaning  is  its 
true  legal  meaning,  its  technical  mean- 
ing, namely,  a  judgment  which  if  not 
reversed  or  modified  by  an  appellate 
court  will  end  the  litigation  in  which 
it  was  rendered.  Bussia  Cement  Co. 
v.  Le  Page  Co.,  174  Mass.  349,  55  N.  E. 
70;  Dean  v.  Marschall,  90  Hun  335, 
35  N.  Y.  Supp.  724. 

Only  Final  Judgments  Appealable. — 
See    post. 

15.  For  distinctions  between  final 
and  interlocutory  orders,  see  post. 
The  term  "order"  under  the  codes 
includes    judgments    and    decrees    else- 

voi.  n 


whore    known    as    interlocutory.      Free- 
man on  Judgments,  Vol.  I,  §  L5. 

"Rule"  is  sometimes  used  instead 
of  "order,"  as,  for  example,  rule  nisi. 

16.  Ala.  —  Baldwin  V.  Roman,  126 
Ala.  26G,  28  So.  40.  111.  —  Wabash  R. 
Co.  v.  Baskerville,  111  111.  App.  9. 
la.  —  Warder  v.  Schwartz,  65  Iowa 
L70,  21  N.  W.  502.  Mo.  — Silvey  v. 
Sumner,  51  .Mo.  199.  N.  C.  —  Fisher 
v.  Carroll,  46  N.  C.  27;  McKenzic  V. 
Little,  31  N.  C.  45.  Ohio.  — Wilson  V. 
Holeman,  2  Ohio  25:5.  Vt.  —  Brown 
r.   Mead,    16   Vt.    148. 

See  also  "Final  Judgments,"  post. 

Neglecting  To  Enter  Judgment. — 
Where  the  local  practice  makes  it  the 
duty  of  the  prevailing  party  to  see  to 
the  entry  of  the  judgment  awarded  in 
his  favor,  his  neglect  or  failure  to  do  so 
does  not,  however,  deprive  the  opposing 
party  of  his  right  to  appeal.  Hynes  v. 
Barnes,  30  Mont.  25,  75  Pac.  523. 

Certified  Copy  of  Statement  by  the 
Court.  —  Where  the  court  signed  a  cer- 
tain statement  to  the  effect  that  a  cer- 
tain injunction  was  no  longer  in  force, 
and  this  instrument  was  not  filed  with 
the  clerk,  although  a  certified  copy 
of  it  was  filed  by  the  plaintiff,  and 
defendant  thereupon  appealed,  it  was 
held  that  no  appeal  could  be  enter- 
tained, since  such  instrument  was  not 
an  "order,"  an  order  being  defined 
by  the  statute  as  a  "  direction "  of  a 
court  made  and  entered  in  writing. 
Devlin  v.  Rydberg,  132  Cal.  324,  64 
Pac.  396. 

Clerk's  Statement.  —  The  mere 
statement  made  by  the  clerk  in  the 
record    that    the    court    made    certain 
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6.  Appeal  Lies  From  Whole  Judgment.  —  Generally  speaking,  an 
appeal  lies  to  the  whole  of  the  judgment,  decree,  or  order— that  is, 
to  the  decision  in  its  entirety,  and  not  to  a  part.17  This  rule  prevents 
multiplicity  of  appeals,  protects  the  interests  of  all  parties,  and 
enables  the  reviewing  tribunal  to  consider  the  appeal  as  a  whole 
and  not  in  separate  portions.  Where,  however,  part  of  a  decision 
is  independent  and  not  connected  with  the  remaining  portion,18 
and  where  a  part  can  be  reviewed  without  disturbing  the  rest  of 
the  judgment  and  without  prejudice  to  the  rights  of  parlies  not 
before  the  court.' '  the  reason  for  the  object  ion  disappears. 

7.  Favorable  and  Adverse  Parts  of  Judgment.  —  As  a  corollary 
to  the  preceding  general  rule,  an  aggrieved  party  cannot,  where  the 
parts  of  a  judgment  are  related  and  inti  ,  accept 
such  parts  of  the  judgment  as  are  favorable  to  him,  and  to  appeal 
from  the  parts  that  are  advi 


rulings,    no    formal    rendition    of   judg- 
ment   being,    however,    shown    t' 
is  not  sufficient   to   Bupport   an 

pbell,   131    Ala. 
211,  31  So.  4. 

17.     Ala.  —  Booker      v.     Jemison,     4 
Cal.  —  M   IJ(  r    r.   Thomas,   73 
Cal.    437,    15    I  Mont.—  I 

ted    v.    -V 

i      I..  296.    N.    Y— Tri- 

bune   Association    v.    Smith,    - 
8.  81.     N.  C.  —  Bain    V.  N    C 

:is    i : 

301;   1!: 
122      N.  D.  —  Troi 
Co.,   121   X.   W.  68.     Ohio.  —  Wn 
Tel    Co.,    I   Ohio 
Ore.  —  New    Z  ' 'o.    v. 

Smith,  41   Ore.  466,  69  Pac    268;   Farm- 

I   <  hra 
- 
N    W.  121. 
18.    TJ.    S.  —  Trustee    c     Gr  enough, 
105   0  1157;    !' 

111.  — Kouka    > 

N.  E.  556.    Minn. - 

Kittson,  84  Minn.    I 
Hall    v.   McCon  Minn.    '_- 

N.    W.    620.     N.   Y.  —  V.  .    Tra- 

eey.  15  Jones  &  S.  368. 

Costs.  —  Generally,    a     partv    cannot 
appeal    merely   from   the   eosl 
tintr    that    item    from    t1  f    the 

.-judgment.   Atkinson  &  Bacot  Co.  V.  Pike 
Co..    73    Miss.    348,    18    So.    024;     - 
r.  County  Clerk,  48  Wis.   112,  4   X.  W. 
121.     Compare,   however,   Van   Loan    v. 


Squires,  51  Hun  360,  4  N.  Y.  Supp.  371. 
19.     Louisville,    etc.    Co.    r.    Wilson, 
.   11   Sup.   Ct.   405,   34  L. 
rth    Nat.   Bank    v.   Stout. 
113  U.  S    684,  5  Sup.  Ct.  L.  ed. 

V.    Wise,   110   U.  S.   398, 
p    Ct.  26,  28  L.  ed.  189;   Harris  v. 
Harris,  2  R.  I.  538.  See,  also,  cases  in 
:n,'_r  note. 
Statutory    Provisions.  —  The    statute 
may     expn  vide     for     ap] 

from    "air.  part    of    a    judg- 

ment," or  "from  a  final  ov< 

•hereof."     Even   under   such   pro- 
visions,   however,    dependent    parts    of 
an  entire  judgment  cannot  In' 
from.  ..tutes,   for  example,   do 

to    money    judgments    for    a 
definite     sum.      Hampton      r.     Commis- 
sioners,   4    Idaho    6 
Crom-  rr,  9  Daly   (X\  Y. 

Mortgage       Foreclosure Deficiency 

Decree.  —  0  de      of 

■  ■. 
ant     moved     that     a     personal     judg- 

!iim    for    the  defii 
should  _  round   that 

no  personal   liability  existed.     Th! 
held  that  he   i 
appeal  fro:  rt  of  the   ; 

Pereles   v.   Leiser,   119   Wis.   347,   96   X 
W.  799. 

20.     N.    T.  — Murphy    v.    Spaulding, 

York      L 

&    W.    R.   Co.,   44    Hun    275.       N.    D. — 

rd,  11  N.  D.  :>,  12,  9]   X. 

•      .   Brooks,   11    N     D. 

'  '.  Healy  v.  Seward,  5  Yv7ash.  319 

31  Pac.  874.  ' 
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8.  Different  Judgments  or  Orders.  —  Generally  speaking,  inde- 
pendent and  separate  judgments  or  orders  cannot  be  incorporated 
in  one  appeal.21  Separate  actions,  in  other  words,  must  be  separately 
appealed.22  Under  statutes,  however,  providing  for  the  consolida- 
tion of  suits,  a  single  appeal  may  suffice  for  several  independent 
judgments,23  and  upon  the  review  of  a  final  judgment,  or  order,  an 
appellate  court  may  also  review  any  intermediate  order  in  the  same 
suit,  if  such  order  is  made  a  part  of  the  record.24 

9.  Void  Judgments.  —  Providing  a  judgment  or  order  has  been 

Hubbard,  2  S.  D.  631-  51  N.  W.  774. 
Surplusage,  When.  —  If  an  attempt 
is  made  to  cover  two  separate  orders 
with  one  appeal,  one  order  being  ap- 
pealable, the  other  not,  the  non-appeal- 
able order  will  be  regarded  as  surplus- 
age. Meade  County  Bank  v.  Decker, 
17  S.  D.  590,  98  N.  W.  86. 

23.  U.  S.  — Mutual  Life  Ins.  Co.  v. 
Ilillmon,  145  U.  S.  285,  12  Sup.  Ct.  909, 
36  L.  ed.  707.  Mich.  —  Harris  v. 
Sweetland,  48  Mich.  110,  11  N.  W.  830. 
Mo.  —  Bramell  v.  Adams,  146  Mo.  70, 
47  S.  W.  931.  Tex.  — Mills  v.  Paul 
(Tex.  Civ.  App.),  30  S.  W.  242. 

Separate  Verdicts  and  Judgments. — 
In  the  case  of  L.  &  N.  R.  Co.  v.  Sum- 
mers, 125  Fed.  719,  60  C.  C.  A.  487,  it 
was  held  that  although  two  separate 
actions  were  consolidated,  nevertheless 
separate  verdicts  and  separate  judg- 
ments being  rendered,  a  single  writ  of 
error  would  not  apply  to  both.  See,  also, 
Valdosta  Guano  Co.  v.  Hart,  119  Ga. 
909,  47  S.  E.  212;  Walker  v.  Conn, 
112  Ga.  314,  37  S.  E.  403.  Compare 
Tuffey  v.  Brooklyn  Union  Gas  Co., 
102  App.  Div.  416,"  92  N.  Y.  Supp.  489. 

Consolidation  After  Judgment.  — 
But  separate  and  independent  actions 
cannot,  after  judgment,  be  consolidated 
by  order  of  the  trial  court  for  the 
purpose  of  a  single  appeal.  Prinz  V. 
Moses    (Kan.),   66   Pac.   1009. 

24.  Cal.  —  Marziou  V.  Pioche,  8 
Cal.  536.  Iowa.  —  Jones  v.  C.  &  N. 
W.  R.  Co.,  36  Iowa  68.  Md.  —  Bull 
V.  Pyle,  41  Md.  419. 

New  York  Code.  —  By  the  New  York 
code,  an  appeal  from  a  final  judgment 
brings  up  for  review,  only  such  inter- 
mediate orders  as  have  not  already 
been  reviewed  by  the  same  court  on 
a  separate  appeal.  Zunz  v.  Heroy,  3 
Misc.  614,  23  N.  Y.  Supp.  15.  See 
further,  Becker  v.  Koch,  104  N.  Y. 
394,  10  N.  E.  701,  58  Am.  Rep.  515. 
And  see  "Review  and  Decision,"  post. 


21.  U.  S.  —  Brown  v.  Spofford,  95 
U.  S.  474,  24  L.  ed.  508.  Ala.— 
Kelly  v.  Deegan,  111  Ala.  152,  20  So. 
378;  De  Sylva  V.  Henry,  4  Stew.  &  P. 
409.  Colo.  —  Vance  v.  Maroney,  3 
Colo.  293.  Nev.  —  Griswold  V.  Bender, 
27  Nev.  369,  75  Pac.  161.  N.  Y.  — 
O 'Gorman  v.  N.  Y.  &  Q.  C.  R.  Co.,  96 
App.  Div.  594,  89  N.  Y.  Supp.  589. 
Ohio.  —  Chapman  Mfg.  Co.  v.  Taylor, 
61  Ohio  St.  394,  55  N.  E.  1003.  Pa. — 
McCosh  v.  Myers,  25  Pa.  Super.  61; 
Cauley  v.  Pittsburg,  C.  &  St.  L.  R.  Co., 
95  Pa.  398,  40  Am.  Rep.  664.  S.  D.  — 
Anderson  v.  Hultman,  12  S.  D.  105, 
80  N.  W.  165.  Tex.  —  Renn  v.  Samos, 
42  Tex.  104;  Moore  V.  Harris,  1  Tex. 
36.  Wis.  — Noble  v.  Strachan,  32  Wis. 
314;  White  V.  Appleton,  14  Wis.  190. 
Va.  —  Ayers  V.  Lewellin,  3  Leigh  609. 
See  infra,  note  24. 

22.  Conn.  —  Seely  v.  Staples,  2 
Root  74.  Ga.  —  Cole  v.  Stanley,  118 
Ga.  259,  45  S.  E.  282;  Brown  v.  L.  & 
N.  R.  Co.,  117  Ga.  222,  43  S.  E.  498. 
Ind.  —  Roach  v.  Baker,  145  Ind.  330, 
44  N.  E.  303.  R.  I.  —  Harris  v.  Harris, 
2  R.  I.  538.  Tex.  —  Mohr  V.  Cochran, 
20  Tex.  Civ.  App.  183,  49  S.  W.  677. 
And   see   cases   in   preceding    note. 

Dismissed  for  Duplicity.  —  An  aj>- 
peal  that  contains  two  appealable  mat- 
ters will  be  dismissed  on  the  ground 
of  duplicity.  Stout  v.  Quinn,  9  Pa. 
Super.  179;  Ballou  v.  Chicago  &  N. 
W.  R.  Co.,  53  Wis.  150,  10  N.  W. 
87;  American  Button-Hole,  etc.  Co.  v. 
Gurnee,  38  Wis.  533.  Likewise,  when 
another  appeal,  in  the  same  case,  on 
the  merits,  is  pending  in  the  same 
court.  Guardian  Assur.  Co.  V.  Thomp- 
son, 68  Cal.  208,  9  Pac.  1. 

Order  Made  After  Judgment. — 
Where,  however,  an  appeal  is  taken 
from  an  order  denying  a  new  trial, 
said  motion  being  made  after  judg- 
ment, such  appeal  will  not  be  dis- 
missed, although  an  appeal  from  the 
judgment     is     pending.       Hawkins     v. 
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formally  rendered,  the  appellate  court  is  not  ousted  of  jurisdiction 
because  the  judgment  or  order  is  void.  In  other  words,  even  a 
void  judgment  may  be  appealed.28 

Some  courts  distinguish  between  voidable  and  void  judgments, 
holding  that  a  void  judgment  is  not  appealable  and  can  only  be  dis- 
missed as  a  nullity.26  This  is  technically  logical,  but  the  weight  of 
authority  appears  to  support  the  original  statement,  and,  upon  prin- 
ciple, it  would  seem  the  better  rule  to  permit  an  aggrieved  party  to 
seek  appellate  redress  from  a  nocuous  judgment  of  record,  even 
although   such  judgment  might  be  legally  void.27 


25.  Ala. — Ayres  v.  Dobson,  5  > 
&  P.  441;  Coffey  v.  Wilson,  2  Ala.  701. 
Ark. —  Bailey  c.  Gibson,  29  Ark.  472. 
CaL  — Merced  Bank  r.  Rosenthal,  99 
Cal.  39,  31  Pac.  849,  33  Pac.  732.  Ind. 
Leary    V.    Dvson,    98    Ind.    317;    Louis- 

etc.  Co",  v.  Lockridge,  93  Ind.  L91j 
Shoemaker  v.  Board  of  Comrs.  of  I 
Co.,  36  Ind.  175.  Ky.  —  Beasley  v. 
Sims,  4  Bibb  2G8.  La.  —  State  V. 
Judge  of  2ml  Judicial  District,  21  La. 
Ann.  64.  Md.  —  Mears  v.  Remare,  33 
Md.  24C  Mo.  —  Smith  v.  Jacobs,  77 
Mo.  App.  254.  N.  J. —  Evans  V. 
Adams,  3  X.  J.  L.  373.  N.  Y.  —  Fer- 
ris c  People,  35  N.  Y.  125;  Catlin  v. 
Rundell,  1  App.Div.  157,37  N.  Y.  Supp. 
979;  Wands  v.  Robar.LM'.  24 
53  X.  Y.  Supp.  700.  N.  C— Dardri  v. 
Maget,  18  N.  C.  498.  Ohio. 
Dougherty  P.  Walters,  1  Ohio  St.  201. 
Ore.  —  Trullenger  >\  Todd,  5  Ore.  3G. 
Terin.  —  Ex  parte  Martin,  5  STerg. 
456,  26  Am.  Dec.  27'''.  W.  Va.  —  Coo' 
r.  Dorsey,  38  W.  Va.  106,  18  S.  E.  468. 
Wis.  —  Trustees  of  Ashland  Lodge  X". 
63    I.    <>.    O.    P.    '••    Williams,    100    Wis 

75  X.  \V.  954,  69  Am.  St.  Rep. 
012:  Abrams  r.  Jones,  4  Wis.  806; 
Calkins   r.    Hays,    \    Wis 

26.  Ala.  -  o  '•.  McGehee,  L6( 
Ala.  245,  40  So.  200;  Gartman  r.  Light 
ner,   160   Ala.   202,    19   Bo.  412;   Mattox 

!•  Co.  v.  Gato  Co.,  39  So.  777;  Pat- 
terson r.  Officers  of  Circuit  Court,  11 
Ala.  740.  Conn.  —  Town  of  Seymour 
r.  Belden,  28  Conn.  443.  111.  —  Hoag- 
land  r.  Creed,  81  111.  506.  N.  Y. — 
Schaettler  r.  Gardiner,  47  X.  Y.  404. 
Tex.  —  Campbell  r.  Chandler,  37  Tex. 
32;  Koran  r.  Wahrenberger,  9  Tex. 
313,  58  Am.  Dec.  145;  Doss  r.  V 
ner,  3  Tex.  515;  Hodges  V.  Ward,  1 
Tex.  244. 

27.  Professor  Pomeroy,  in  his  Trea- 
tise on  Equity  Jurisprudence  (referring 
to  suits  to  remove  a  cloud  from  title, 


and  speaking  of  the  fact  that  fre- 
quently courts  will  not  act  in  cases 
where  the  instrument  causing  the  al- 
leged cloud  upon  the  title  is  invalid), 
uses  language  that  might  justiy  be 
applied  to  the  refusal  of  courts  to  en- 
tertain appeals  on  the  ground  that  the 
judgment  appealed  from  was  void.  He 
says:  "It  often  operates  to  produce 
a  denial  of  justice.  It  leads  to  the 
strange  scene,  almost  daily,  in  the 
courts,  of  defendants  urging  that  the 
instruments  under  which  they  claim 
are  void,  and  therefore  that  they  ought 
to  be  permitted  to  stand  unmolested, 
and  of  judges  deciding  that  the  court 
cannot  interfere,  because  the  deed  or 
other   i  ■>    M   void,   while   from   a 

business  point  of  view  every  intelli- 
gent person  knows  that  the  instru- 
ment is  a  serious  injury  to  the  plain- 
tiff's title,  greatly  depreciating  its 
market  value.  .  .  .  This  doctrine  is, 
in  truth,  based  upon  mere  verbal  logic, 
rather  than  upon  consideration  of  jus- 
tice and  i  \. "     §  1399. 

Void  Divorce  Decrees.  —  The  Kan- 
-upreme  Court,  in  holding  that  a 
decree  of  divorcement  rendered  in  va- 
cation, although  absolutely  void,  was 
nevertheless  appealable,  quotes  from 
Powell  on  Appellate  Proceedings,  as 
follows:  "When  considering  the  ques- 
tion whether  proceedings  in  error 
might  or  should  be  brought  or  not,  it 
should  be  remembered  that  there  are 
some  errors  so  obvious  and  gross  that 
they  render  the  judgment  void — a  nul- 
lity, collaterally,  or  in  any  manner  the 
question  may  arise,  without  a  writ  of 
error  to  reverse  it.  But  even  in  such 
case,  error  for  the  reversal  of  such 
judgment  misht  be  sustained,  and  that 
would  be  the  better  way,  as  being 
more  direct  and  positive."  Earls  v. 
Earls,  27  Kan.  538.  See,  also,  Shaffer 
v.  Brinkman,  31  Kan.  124. 
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10.  Amount  in  Controversy.  —  The  statutes  controlling  appeal- 
able decisions  generally  provide  that  no  appeal  shall  be  taken,  unless 
the  amount  in  controversy  shall  exceed  a  specified  sum.'-8  Such  a 
statute,  however,  it  has  been  held,  does  not  apply  to  the  status  of 
appellants,29  and  it  is  a  common  provision  that,  regardless  of  the 
amount  in  controversy,  decisions  involving,  for  example,  the  Federal 
Constitution,  laws,  or  treaties,  the  State  Constitution,  the  tax  or 
revenue  laws,  and  the  title  to  real  property,  may  be  appealed.30 

B.  Decisions  op  What  Courts.  —  1.  In  General.  —  Practically 
the  judicial  decisions  of  every  court  of  inferior  and  original  jurisdic- 
tion may  be  reviewed  by  some  higher  and  appellate  court.  The  ques- 
tion is  governed  entirely  by  the  local  statutes.  Provision  is  often 
made  that  the  decisions  of  courts  of  limited  and  special  jurisdiction — 
such,  for  example,  as  courts  of  justices  of  the  peace,  police  courts, 
municipal  courts,  city  courts,  and  probate  courts — shall  be  directly 
appealable  not  to  the  highest  court  of  the  state  but  to  some  other 
court  of  inferior  appellate  jurisdiction.31  The  statutes  may  also 
provide  that  the  decisions  of  such  reviewing  courts  shall  be  final.32 


28.  See  infra,  II,  H. 

29.  Suit  To  Remove  Office  Holder.— 
On  an  appeal  from  a  judgment  of  the 
district  court  removing  defendant  from 
the  office  of  county  clerk  for  alleged 
official  misconduct,  the  supreme  court 
held  that  the  statute  requiring  that  a 
certain  amount  should  be  in  contro- 
versy in  order  to  warrant  an  appeal, 
did  not  apply  to  an  action  removing 
a  person  from  a  public  office  for  offi- 
cial misconduct,  or  other  action  involv- 
ing persona]  rights  or  status,  where 
no  amount  of  money,  or  thing  suscepti- 
ble of  a  money  valuation,  was  in  con- 
troversy. McPherson  v.  State,  56 
Kan.  139,  42  Pac.  374. 

30.  See  infra,  II.  II. 

31.  The  statutes  in  each  state  must 
be  consulted  by  the  practitioner. 

General  Legislative  Control.  —  If  the 
constitution  vests  in  the  supreme 
court  or  any  other  intermediate  tri- 
bunal "appellate  jurisdiction  over 
cases  determined  by  a  justice  of  the 
peace,  by  any  affirmative  grant  of  such 
power,  it  cannot  be  pretended  that  the 
power  so  conferred  can  be  divested  by 
the  legislature;  but  if  it  is  not  so 
granted  by  the  constitution  it  is 
equally  clear  that  the  legislature  may 
in  its  discretion  withhold  it  from 
them,  ...  or  the  legislature  might 
in  its  discretion  withhold  it."  Miller 
v.  Heard  &  Co.,  6  Ark.  73;  Ex  parte 
Martin,  .1  Ark.  371. 
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Existing  Law.  —  "The  right  of  an 
appeal  from  a  judgment  of  a  justice 
of  the  peace  to  the  court  of  common 
pleas  .  .  .  must  always  depend  upon, 
and  be  regulated  by,  existing  statute 
law."  Holman  v.  Sigourney,  11  Met. 
(Mass.)   436. 

Constitution     May     Control Thus, 

in  Kansas,  it  is  provided  by  the  Con- 
stitution that  all  appeals  from  probate 
courts  and  justices  of  the  peace  shall 
be  to  the  district  court.  Art.  3,  §  10. 
And  the  jurisdiction  of  the  district 
court  in  such  cases  is  exclusive,  and 
the  supreme  court  will  decline  to  en- 
tertain jurisdiction.  Anderson  v.  Com- 
mercial Bank,  27  Kan.  162;  Crane  V. 
Giles.  3  Kan.  54. 

32.  See  local  statutory,  or  as  it  may 
be,  constitutional  provisions.  See.  also: 
Me.  — Holt  v.  Barrett,  29  Me.  76;  Put- 
nam v.  Oliver,  28  Me.  442.  Md.  — 
Judefind  v.  State,  78  Md.  510,  28  Atl. 
405,  22  L.  R.  A.  721;  Burrell  V.  Lamm, 
67  Md.  580,  11  Atl.  56.  Miss.—  Dis- 
mukes  v.  Stokes,  41  Miss.  430.  Pa. — 
Pennsylvania  Paper  Co.  v.  Stoughtou, 
106  Pa.  458.  Tex.  —  Peterson  t\  John- 
son, 37  Tex.   436. 

Federal  Jurisdiction.  —  A  statute  of 
a  state,  however,  making  the  decision 
of  any  court  a  finality,  for  example,  a 
court  of  probate,  cannot  in  any  way 
affect  the  jurisdiction  of  the  federal 
courts  when  federal  questions  arise  in 
such  state  courts.  Suydam  r.  Broadnax, 
14  Pet.  (U.  S.)  67,  10"  L.  ed.  357.     And 
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2.  Special  Tribunals  and  Proceedings.  —  In  general,  no  appeal 
will  lie  from  the  proceedings  of  an  inferior  court,  tribunal,  or  board, 
created  for  a  particular  purpose,  or  having  only  a  specially  designated 
jurisdiction,  unless  the  statute  so  expressly  provides.33  This  rule 
applies  to  the  proceedings  of  various  boards,  commissions,  city  coun- 
cils, and  other  bodies,  and  officials,  exercising  quasi  judicial  powers.-4 
The  statutes  are  so  diversified  in  relation  to  these  questions  that  the 
local  law  must  be  examined  in  each  jurisdiction. 

3.  Intermediate  Appellate  Courts.  —  Not  only  from  courts  of 
general,  original  jurisdiction,  and  from  lower  courts  of  limited  juris- 
diction, may  appeals  be  taken,  but  also,  as  it  frequently  happens,  an 
appeal  may  lie  from  the  decision  of  a  lower  appellate  court  to  a 
court  of  higher  appellate  authority.  "While  in  most  cases  interme- 
diate appellate  courts,  providing  there  is  more  than  one  appellate 
court  in  the  state,  have  final  jurisdiction  in  cases  appealable  to 
them,  the  amount  in  controversy,  and  the  nature  of  the  action  being, 
generally,  the  controling  factors,  nevertheless  some  questions,  ; 
spective  of  the  amount  in  controversy,  may  possibly  he  appealed 
through  a  series  of  courts  to  the  highest  tribunal  in  the  stai> 

C.  Subject-Matter  of  Decisions.  —  1.  In  General.  —  The  sub- 
ject-matter of  appealable  decisions,  in  civil  cases,  and  the  particular 
causes  that  may  be  reviewed  upon  appeal,  include,  practically,  the 
whole  range  of  litigious  questions.  It  would  be,  in  fact,  impossible 
to  set  forth  in  detail  an  exhaustive  list  of  the  subjects  and  questions 
that  might  be  the  occasion  of  appellate  review.  The  various  consti- 
tutional and  statutory  provisions  that  confer  jurisdiction  upon  appel- 
late courts  make  no  attempt  to  do  this,  but  create  in  broad  gem  ...I 
terms  the  appellate  power.  For  example,  appellate  courts  are  given 
authority  to  review  ' ; all  actions  and  proceedings;"  "orders  adjudi- 
cating the  principles  of  the  cause;"  "all  jui  a  and  decrees  at 
law   and  in  equity;"  "all  cases  at  law;"  "suits  at  law;"  "any  mat- 


Bee,  also,  Heaton  r.  Thatcher,  59  Fed. 
7:;];  Hull  v.  Dills,  39  Fed.  657. 

33.  Cal.  —  Appeal  of  Houghton,  42 
Cal.  35.  Conn.  —  Trinity  v.  Hartford, 
32  Conn.  452.  Md.  —  Cell  v.  County 
Comrs.  of  Anne  Arundel  Co.,  82  Md. 
646,  33  Atl.  433;  Jackson  v.  Bennett, 
80    Md.     7  -1.    612;    Francis    v. 

Weaver,  76  Md.  457,  25  Atl.  413.  Mass. 
In  re  Countv  of  Hampshire,  140 
181,  5  N  JE.  490:  Smith  r.  Hub- 
bard. 11  Mass.  24.  Ore.  — />'  re  Gold- 
smith, 12  Ore.  414,  9  Pac.  565.  Pa. — 
Davenport  r.  Jones,  126  Pa.  271,  17 
Atl.  611;  Silver  v.  Shuylkill  Co.,  20 
Pa.  369;  Kimber  v.  Schuylkill  Co.,  20 
Pa.  366.  S.  C.  —  Farrar  v.  Metz,  2 
Speer  !*4;  Martin  r.  Stribling  I 
65;    Carmand   v.  Wall,    1    Bailey    209. 


Tenn.  — Wade   v.  Miirry,  2  Sneed  50. 

"Ordinary    Proceedings."  —  A 
ute,  however,  providing  that  all  matters 
not  otherwise  provided  for  in  the  eo  le 
shall    be   prosecuted   by  "ordinary   pro- 
ceedin  even  a  special  pro- 

ceeding not  otherwise  provided  for  to 
bo  regarded  as  an  ordinary  proceeding 
for  the  purposes  of  appeal.  Lawrence 
V.  Thomas,  84   Iowa  362,  51   X.   W.    11. 

34.  See  II,  G,  21,  infra.  See,  also, 
II,   D,  infra. 

35.  See  the  local   statutes. 

From  highest  appellate  court  of  a 
state  having  jurisdiction  an  "appeal" 
(only  by  writ  of  error,  however)  may 
further,  in  certain  cases,  be  taken  to 
the  supreme  court  of  the  ITnited  States. 
See,  in  general,  the  title  '  'Jurisdiction." 
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ter  of  law;"  and  "in  all  cases  from  the  final  decision  of  the  district 
court;"  etc.36 

2.  Orders.  —  The  statutes,  however,  often  specify  certain  classes 
of  judicial  orders  that  may  be  appealed.  These  orders  are  discussed 
in  subsequent  sections  of  this  article.37 

3.  Limits  of  Jurisdiction.  —  As  a  general  rule,  whenever  there  are 
statutory  restrictions  or  limitations  regarding  the  class  of  cases  that 
may  be  appealed,  the  same  are  held  to  be  definitive  of  jurisdiction,38 
since  there  can  be,  as  previously  stated,  no  jurisdiction  created  by 
the  mere  consent  of  the  parties.39 

4.  Regardless  of  Amount  in  Controversy.  —  It  is  a  common  pro- 
vision of  the  statutes,  that  no  appeal  may  be  taken  unless  the  amount 
in  controversy  shall  exceed  a  certain  designated  sum.40  In  connec- 
tion, however,  with  such  provisions  certain  matters,  on  account  of 
their  importance  or  great  public  concern,  are  usually  expressly  ex- 
cepted. Appeals  in  such  cases  are  allowed,  regardless  of  the  amount 
involved.  Among  such  exceptions  are  constitutional  questions,  both 
federal  and  state;  the  validity  of  statutes  and  ordinances;  the  tax 
and  revenue  laws;  and  questions  involving  the  title  to  real  property.41 

D.  Judicial  Character  of  Decisions.  —  1.  In  General.  —  The 
very  nature  of  appealable  decisions  necessarily  implies  that  only 
questions  that  are  judicial  can  be  proper  subjects  for  appellate  re- 
view.42 

Under  our  three-fold  division  of  government,  judicial  powers  are 


36.  The  phrases  quoted  in  the  text 
are  taken,  at  random,  from  various 
state  constitutions  and  statutes.  .  In 
further  illustration  may  be  cited  the 
following:  Fla.  —  "The  Supreme 
Court  shall  have  appellate  jurisdiction 
in  all  cases  at  law  and  in  equity  orig- 
inating in  circuit  courts. ' '  Const. 
1885,  Art.  5,  §  5.  Idaho.  —  The  ' '  Su- 
preme Court  shall  have  jurisdiction  to 
review,  upon  appeal,  any  decision  of 
the  district  courts,  or  the  judges  there- 
of." Const.  18S9,  Art.  5,  §9.  111. — 
"The  Supreme  Court  shall  have  orig- 
inal jurisdiction  in  all  cases  relating 
to  the  revenue,  in  mandamus,  and 
habeas  corpus,  and  appellate  jurisdic- 
tion in  all  other  cases."  Const.  Art. 
6,  §  2.  Minn.  —  ' '  The  Supreme  Court 
shall  have  appellate  jurisdiction  in  all 
cases."  Const.  Art.  6,  §2.  Miss. — 
' '  The  Supreme  Court  shall  have  such 
jurisdiction  as  properly  belongs  to  a 
court  of  appeals."  Const.  Art.  6, 
§146. 

37.  See  infra,  II,  E,  G. 

38.  U.    S.  —  New    York   Elev.    E.    X. 
Fifth  Nat.  Bank,  118  U.  S.  608,  7  Sup. 


Ct.  23,  30  L.  ed.  259;  Western  Union 
Tel.  Co.  v.  Eogers,  93  U.  S.  565,  23  L. 
ed.  977.  Cal.  — Lord  v.  Goldberg,  81 
Cal.  596,  22  Pac.  1126.  111.  — Ault- 
man,  etc.  Co.  v.  Weir,  134  111.  137,  24 
N.  E.  771. 

39.  See  supra,  I. 

40.  See  infra,  II,  G. 

41.  See,  in  general,  II,  H,  infra. 

42.  There  are  many  decisions  to 
this  effect.  Among  them  are  the  fol- 
lowing: 111.  —  Wabash  E.  Co.  v.  Bas- 
kerville,  111  111.  App.  9.  la.  — War- 
der v.  Schwartz,  65  Iowa  170,  21  N.  W. 
502.  Kan.  —  Jones  v.  Carter,  60  Kan. 
855,  55  Pac.  345.  La.  —  Frazier  r. 
Vance,  6  Eob.  271.  Mass.  —  Eobinson 
v.  Mutual  Life  Ins.  Co.,  170  Mass.  369, 
49  N.  E.  645.  Miss.  —  Wharton  r. 
State,  41  Miss.  680.  Mont.  —  Beattie 
V.  Hoyt,  3  Mont.  140.  N.  C.  —  Fisher 
v.  Carroll,  46  N.  C.  27.  N.  J.  —  Den 
v.  Fen,  21  N.  J.  L.  700.  Ohio. — 
Wilson  r.  Holeman,  2  Ohio  253.  S. 
D.  —  State  t'.  Young,  6  S.  D.  406,  61 
N.  W.  165.  Vt.  —  Brown  v.  Mead,  16 
Vt.  148.  Wis.  — State  v.  Town  of  De- 
lafield,  64  Wis.  218,  24  N.  W.  905. 
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inherent  in  the  courts  when  the  courts  are  called  into  being,  and  it 
is  also  fundamental  that  no  duties  save  those  that  are  judicial  in 
their  nature  can  be  imposed  upon  the  courts.43 

''Judgments,"  "decrees,"  and  "orders"  are  the  general  forms  of 
appealable  decisions,  and  these  terms,  as  used  in  the  statutes,  neces- 
sarily  imply  judicial  decisions.  In  other  words,  before  there  can  be 
an  appeal  there  must  be  some  decision  by  a  court  or  by  a  tribunal 
exercising  judicial  powers.44  It  necessarily  follows  that  decisions 
of  an  executive,  of  a  legislative,  or  of  a  ministerial  character,  are 
not  proper  subjects  of  appeal,  since  they  are  not  judicial.45 

2.  Quasi  Judicial  Bodies.  —  In  connection  with  the  decisions  of 
various  boards,  commissions,  councils,  and  other  bodies  exercising  a 
quasi  judicial  authority,  some  difficulty  is  experienced  at  times  in 
determining  whether  their  actions  are  judicial  or  purely  ministerial. 
Tli is  is  an  important  question,  since  it  governs  the  right  of  appeal, 
providing  the  statutes;  allow  appeals  from  such  tribunals.40 

3.  What  Are  Judicial  Decisions.  —  A  judicial  decision  is  a  de- 
cision of  a  controversy  judicial  in  nature,  rendered  by  a  tribunal  of 
competent  authority,  iu  which  the  law  is  applied  to  a  state  of  facts 
proved  or  admitted  to  be  true,  and  in  which  there  is  a  declaration  of 
the  consequences  which  follow.47  Some  illustrations  of  what  are  held 
to  be  judicial  decisions,48  and  also  what  are  held  not  to  be  such,49 
are  given  in  the  notes. 


43.  U.  S.  —  Rees  r.  Watertown,  19 
Wall.  107,  22  L'.  ed.  72;  United  States 
v.  Ferreira,  13  How.  40,  14  L.  ed.  4-. 
Cal.  —  .Smith  v.  Strother,  68  Cal.  194, 
8  Pac.  B52.  Ind.  —  1. 1  parte  Griffiths, 
118  Ind.  83,  20  X.  E.  513.  Kan. — 
Auditor  r.  Atchison,  etc.  Co.,  6  Kan. 
500.  Ky.  —  M,.L.an  Co.  v.  Deposit 
Bank,  81   Ky.   254. 

44.  Consult  the  two  preceding,  and 
the  following  notes. 

45.  Ark.  —  ;.,  parte  Allen,  26  Ark. 
9,  13.  Ga.  —  Banigan  v.  Xelms,  106 
Ga.  441,  32  s.  E.  337;  Bower  p.  Cook, 
39  Ga.  27.  Ky.  —  Gorham  r.  Luckett, 
6  B.  Mon.  146.  Mass.  —  Inhabitants 
of  Weymouth,  2  Cush.  335.  Mo.  — 
St.  Charles  r.  Stewart,  49  Mo.  132. 
Ohio.  —  Casper  r.  Xorris,  23  Ohio  C. 
C.  119.  S.  C.  —  Ex  parte  Gray,  Rich. 
Eq.  47.".  Tenn.  —  Ex  parte  Chadwell, 
1  Tenn.  Ch.  95. 

A  refusal  to  appoint  commissioners 
to  establish  a  county  boundary  line  is 
not  a  judicial  but  a  ministerial  act  on 
the  part  of  the  court,  and  from  such 
an  order  no  appeal  will  lie.  Summers 
Co.  P.  Monroe  Co.,  43  W.  Va.  207,  27  S. 
E.  307. 

46.  Cole    v.    Howard,    56    Ind.    330; 


Board  v.  Smith,  40  Ind.  61;  Bosley  v. 
Ackelmire,  39  Ind.  536.  The  foregoing 
Indiana  cases  all  arose  upon  the  ques- 
tion of  whether  an  appeal  lay  to  the 
circuit  court  from  an  order  of  the 
county  commissioners  changing  the 
location  of  a  county  seat,  the  supreme 
court  holding,  in  each  case,  that  no 
right  of  appeal  existed,  since  the  pro- 
ceeding was  special,  and  not  governed 
by  the  general  statute  granting  ap- 
peals. See,  also,  cases  cited  in  the 
preceding  note. 

47.  Cooper,  C.  J.,  in  Le  Blanc  r. 
Illinois  Cent.  R.  Co.,  73  Miss.  463,  19 
So.  211. 

48.  Decisions  Held  Judicial. —  Anc. 
Ex  parte  Jackson,  45  Ark.  158.  Colo. 
Martin  r.  Simpkins,  20  Colo.  438,  38 
Pac.  1092.  Conn. —  Fair  Haven  &  W. 
R.  Co.  r.  Citv  of  New  Haven,  74  Conn. 
102,  49  Atl.  863;  Appeal  of  Beard,  64 
Conn.  526,  30  Atl.  77.:.  Kan. —  Bland 
r.  Jackson,  51  Kan.  496,  33  Pac.  295; 
Buckland  r.  Goit,  23  Kan.  327.  Neb. 
Porter  v.  Flick,  60  Neb.  773,  84  N.  W. 
262.  Tenn. —  Moore  v.  Sharp,  98 
Tenn.  65,  38  S.  W.  411. 

49.  Sanborn  r.  United  States,  27 
Ct.    CI.    (U.    S.)    4S5;    Adams    r.    United 
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4.  Necessity  of  a  Formal  Decision.  —  No  appeal  will  lie  unless 
there  has  been  a  formal  judicial  decision,  either  a  judgment,  or  a 
decree,  or  an  order,  in  the  court  from  which  the  a  is  taken.30 

This  rule  applies  equally  to  the  findings  of  facts  by  the  court,  and 
to  the  verdict  of  a  jury,  since  in  either  case  a  judgment  must  have 
been  duly  rendered  in  order  to  maintain  an  appeal.51  The  judgment, 
moreover,  should  be  formal  and  regular  in  character,  sufficiently  full 
and  complete  to  show  that  it  actually  is  a  judgment.52 

A  mere  order  or  direction  for  judgment  is  not  sufficient  ;53  the 
judgment  must  also  be  entered,54  and  in  some  states  a  judgment 
must  be  signed  in  order  to  make  it  appealable.55 

5.  Mere  Opinion.  —  A  mere  opinion  by  the  court  or  judge,  or  a 
decision  not  reduced  to  the  form  of  a  judgment  entry,  is  not  a  suffi- 
cient judicial  decision  upon  which  to  base  an  appeal.56 

6.  Consent  Judgments  and  Decrees.  —  It  is  the  prevailing  rule 
that  no  appeal  can  be  taken  from  a  judgment,  order,  or  decree  which 
has  been  entered  with  the  consent  of  the  parties.57     It  must,  how- 


States,  26  Ct.  01.  (U.  S.)  290;  Banigan 
v.  Nelms,  106  Ga.  441,  32  S.  E.  337; 
Waters  v.  McNabb,  30  Ga.  672. 

50.  Md.  —  Hayman  v.  Lambden,  97 
Md.  33,  54  Atl.  962.  Mass.  —  In  re 
Cooke,  15  Pick.  234.  Miss.  —  J.  T. 
Gabbart  &  Co.  v.  Bauer,  86  Miss.  375, 
38  So.  548.  Mo.  —  Silvey  v.  Sumner, 
51  Mo.  199.  N.  Y.  — Schuster  v.  Ars- 
cott,  110  N.  Y.  Supp.  1107. 

51.  Verdict.  —  la. — Clark  v.  Van 
Loon,  108  Iowa  250,  79  N.  W.  88,  75 
Am.  St.  Bep.  219.  Mich.  —  Barribeau 
v.  Detroit,  146  Mich.  392,  109  N. 
W.  665.  Pa.  —  Kimmel  v.  Johnston, 
18  Pa.  Super.  429.  S.  D.  — Nordin 
V.  Berner,  15  S.  D.  611,  91  N.  W.  308. 

Findings  of  Facts.  —  Kan.  —  Jones 
v.  Carter,  60  Kan.  855,  55  Pac. 
345.  Mass.  —  Bobinson  v.  Mutual  Life 
Ins.  Co.,  170  Mass.  369,  49  N.  E.  645. 
N.  Y.  — Ernst  v.  Bathgeber,  114  N. 
Y.  Supp.  51. 

52.  Ala.  —  Cowan  v.  Campbell,  131 
Ala.  211,  31  So.  429;  McDonald  v.  Ala- 
bama Midland  B,  Co.,  123  Ala.  227, 
26  So.  165.  la.  —  Martin  Bros.  V. 
Vertres,  130  Iowa  175,  106  N.  W.  516. 
La.  —  Trost  v.  Fox,   21   La.   Ann.  261. 

53.  Cal.  —  Harris  v.  San  Francisco 
Sugar  Befining  Co.,  41  Cal.  393.  Fla. 
Gates  v.  Hayner,  22  Fla.  325.  Idaho. 
Durant  V.  Comegys,  2  Idaho  809,  26 
Pac.  755.  Minn. —  State  v.  Bechdel, 
38  Minn.  278,  37  N.  W.  338;  Lamb  V. 
"McCanna,  14  Minn.  513.  N.  Y. — 
Stokes  r.  Stokes,  76  Hun  314,  28  N.  Y. 
Supp.     165      Wis.  —  Goldmark    v.    Bo- 
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isenfeld,   69   Wis.   469,  34   N.   W.   228. 

54.  See  infra,  II,  E,  6. 

55.  Carondelet  Canal  Nav.  Co.  v. 
New  Orleans,  44  La.  Ann.  394,  10  So. 
871.  Contra,  In  re  Jones  Estate,  130 
Iowa   177,  106  N.  W.   610. 

Signing  is  a  mere  formality  not  re- 
quired at  common  law.  Life  &  Fire 
Ins.  Co.  v.  Wilson,  8  Pet.  (U.  S.)  291, 
8  L.  ed.  949. 

Oral  Decision.  —  No  appeal  lies  from 
a  mere  oral  decision.  Smith  v.  Spauld- 
ing,  30  How.  Pr.  (N.  Y.)  339;  Maas 
V.   Ellis,   12   Civ.   Proc.    (N.   Y.)    323. 

Equity  Practice.  —  In  the  court  of 
chancery  appeals  from  the  inferior 
judges  required  as  a  prerequisite  that 
the  decree  or  order  should  be  signed  and 
enrolled.  Cunyngham  v.  Cunvngham, 
Amb.  (Eng.)  9i;  Barlow  v.  Bateman,  2 
Brown,  Pari.  Cas.  272.  See,  also,  2 
Daniell,  Ch.  PI.  &  Pr.  (1st  Am.  ed.) 
1223;  Foster  v.  Cockerell,  3  CI.  &  F.  456, 
6  Eng.  Beprint   1508. 

56.  Ark.  —  Moss  v.  Ashbrooks,  15 
Ark.  169.  Cal.  —  Meysan  v.  Chabrie,  7 
Pac.  634.  Md.  — Chappell  v.  Chappell, 
82  Md.  647,  33  Atl.  650.  Mich.  — Peo- 
ple v.  McCutcheon.  40  Mich.  244.  Minn. 
Wilson  V.  Bell,  17  Minn.  61.  N.  Y. — 
Kilmer  v.  Bradley,  80  N.  Y.  630;  Troy 
Waste  Mfg.  Co.  v.  Harrison,  73  Hun 
528,  26  N.  Y.  Supp.  109;  Wright  v. 
Delafield,  11  How.  Pr.  465.  N.  C. — 
Baum  v.  Currituck  Shooting  Club,  94 
N.  C.  217. 

57.  U.  S.  —  Ballot  v.  United  States* 
171  Fed.  404,  96  C.  C.  A.  360.  Ark.— 
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ever,  have  been  consented  to  by  all  the  parties,  and  must  have  been 
obtained  without  fraud. Ds 

Decree  Pro  Confesso.  —  In  equity  practice,  there  is  a  conflict  of 
opinion  whether  an  appeal  lies  upon  a  decree  pro  confesso.59 

7.  Judgment  by  Confession.  —  "Whether  or  not,  an  appeal  lies 
from  a  judgment  by  confession,  there  is  a  diversity  of  view.60  The 
statute,  however,  may  expressly  deny  the  right.61 

8.  Default  Judgments.  —  If  a  judgment  or  order  is  entered  by  de- 
fault, the  decisions  are  not  in  harmony  respecting  the  right  of 
appeal.98     Even  in  jurisdictions  holding  that  no  appeal  lies  in  such 


Martin    v.    Honck    Music    Co.,    79    Ark. 
_'.     Cal.  —  Pac.  Pav.  Co. 
p.    Vizelich,    1    Cal.  I   Pac. 

v2.     Conn.  —  G.     M.     Williams    Co.     r. 
Mairs,  72  Conn.  430,  44  Atl.  720.     Fla. 
White    r.    Walker,    5   Fla.    47S.     Ga.  — 
Zorn  v.  Lamar,  71  Ga.  80.     111.  —  King 
g,  215  III.   1"  I,  74  X.  E.  89.   Ky. 
Duncan    V.    Louisville,    76    Ky.    37f 
Am.   Rep.    201.     La.  —  Brand    p.    • 
L5   La.    MO.     Md.  —  Gable   P.   Wil 
59    Md.    46.     Mich.  —  Heiulriek    p.    Mi- 
nor Lumber  Co.,   113   Mich.   52,   71    N. 
W.   4S3;    Owen   v.   Yale,   75   Mich. 

.  W.  ft17;  Chapin  v.  Perrin,  46 
Mich.  -.   W.   721.     Mont.  —  Cor- 

by    v.    A.1  bott,  28   Mont.  I   Pac. 

120.     Neb.  —  Wittee  r.  Carson,  54 
678,   74  N.    W.   1072.     N.  J.  — Pember- 
ton  r.  Pemberton,  41  N.  J. 
Atl.    642.     N.    Y.  —  Brown     p.    McKie, 

:.  Y.  303,  78  N.  E.  64.  Pa. — 
Mintz  P.  Brock,  193  Pa,  294,  44  Atl. 
417.     S.    C  — Yarn    r.    Yarn,    32    S.    C. 

'  S.  E.  820.  Tenn.  —  Williams  p. 
Neil,  4  Heisk.  _ 

58.  Not    agreed    to    by    all    j 

will  not  operate  as  a  waiver.  Olmstead 
p.  Wei  ;>.  Cas.   (D.  C.)   38. 

Effect  of  Fraud.  —  Board   of  ('• 

[nd.   App.  227,  40   X.  E.  305; 
Darraugh  v.  Blackford,   84    Va.   509,  5 

542.     And    Bee,    in    general. 
cent    r.    MeXarrnra,    70    Coi 
Atl.    4  14;    Ocobock    r.    Xb:on,    6    Tdaho 
Pac.   309;   Hunter   r.   Kennedv, 
Ya.  343. 
A  consent  decree  is  the  solemn  and 
binding   agreement    of   the   parties   and 
is   not   the   subject    of    appeal   or   com- 
plaint   bv    assignment    of    errors.     Gal- 
wav  V.  Gal  way,  231   111.   217.   83  X.   E. 
15  t:  The  Fair  p.  Chicago,  135  111.  App. 
258. 

59.  May   Appeal    from    Decree    Pro 
Confesso.  —  U.  S.  —  Butterworth  p.  Hill, 


114    U.   S.    128,   5    Sup.   Ct.   796,   29   L. 
■  i.      119.     Fla.  —  Garvin      P.      Wat  kins, 
la.     151,     10     So.     818.     Iowa.— 
Woodward    P.    Whitcscarver,   6   Iowa   1. 
Mass.    —   Blanc-hard      P.      Cooke,      144 
Mass.  207,  11   X.  E.  83.     N.  Y.  —  Watt 
p.  Watt,  2  Barb.  Ch.  371. 
No      Appeal      Lies.  —  Md.  —  In      re 
nd  5.     N.  Y.  —  Murphy 
ife    Ins.    Co.,    25    W 
Vt.  —  .   Btrong,  15    Vt.  377.     W. 

Va.  —  Bak    •  -tern    Min.    &    Mfg. 

Co.,  6  W.  Ya.  100. 

60.  No  Appeal  From  a  Judgment 
By  Confession.  —  Del.  —  Gum  p.  A 

9  Houst.  200,  31  Atl.  895.  HI.  —  Ca- 
ruthers  p.  Niblaek,  73  111.  App.  197 
fall  errors  being  waived).  Pa. — 
;  Pa.  111.  Term.— 
rVilliams  p.  Neil,  4  Heisk.  270.  Contra, 
Easter  r.  Snelling,  30  Ga.  503;  Troxel 
v.  Clar  2  II. 

61.  No  appeal  under  express  provi- 
sion of  the  statute.  Max  J.  Winkler 
Brokerage  Co.  r.  Courson,  1G0  Ala.  374, 

•.■•■llville   Coal   Min.   Co. 
r.  Zappio,  80  Ohio  St.  458,  89  X.  E.  97. 
-     '<      .  .!udge  of  Fourth  Dis- 
join  (La.)   11. 

62.  Holding  That  There  Is  No  Eight 

of   Appeal.  —  Ariz McLean    p.    Terri- 

torv.  8   Ari?..   105,   71  Pac.  926.     Cal. — 
Frank   v.   Doane,   15   Cal.   302.     Fla.— 

I  p.  Filor,  4  Fla.  203.     Ind.  —  Bell 
p.   Corbin,    136   Ind.   269,   36   X.    E 
Ky.  —  Compton  v.  Lancaster,  114  S.  W. 

Me.  — Schwartz    v.    Plaherl 
Me.    463,    50    Atl.    737.      N.    J.  —  Xew 
Jersev     Bide.,     Loan     &     Inv.     Co.     P. 

.  06  X.  J.  Eq  344,  58  Atl.  185. 
X.  Y.  —  Leiblicr  V.  Borg,  113  X.  Y. 
Supp.  549;  Kielev  P.  Reinhardt,  108 
X.  Y  Supp.  1012;  14th  Street  Bank 
p.     Strauss,     54     Misc.     588,     104     X. 

Jupp.  956;  Levine  v.  Munchik, 
51  Misc.  556,  101  X.  Y.  Supp.  14;  Title 
Guarantee    &    Trust    Co.    v.    American 
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cases,  a  distinction  is  made  between  a  voluntary  and  a  technical  de- 
fault, as  where,  for  example,  a  defendant  party  has  not  been  duly 
served.63 

9.  Decision  on  Submitted  Facts.  —  Where  the  case  is  submitted 
to  the  trial  court  upon  an  agreed  statement  of  facts,  it  should  be 
clear,  upon  principle,  that  an  appeal  may  be  taken  from  a  decision 
erroneous  as  to  the  law  applicable  to  the  facts.04  Under  the  prac- 
tice, however,  in  some  states,  no  appeal  lies  unless  the  right  is  ex- 
pressly reserved.65 

10.  Ex  Parte  Proceedings.  —  Appeals  do  not  lie  from  ex  parte 
proceedings,  and,  in  general,  orders  made  during  vacation,  or  at 
chambers,  are  not  classed  as  judicial  decisions  from  which  an  appeal 
may  be  taken.66 


P.  &  C.  Co.,  95  App.  Div.  192,  88  N. 
Y.  Supp.  502.  Ore. — State  v.  Leasia, 
45  Ore.  410,  78  Pac.  328.  S.  C. — 
Washington  v.  Hesse,  56  S.  C.  28,  33 
S.  E.  787.  Tex.  —  Wandelohr  v.  Gray- 
son Co.  Nat.  Bank  (Tex.  Civ.  App.), 
102  S.  W.  746. 

There  May  Be  an  Appeal  From  a 
Default  Judgment.  —  Cal.  —  Lemon  v. 
Hubbard,  10  Cal.  App.  471,  102  Pac. 
554.  Idaho.  —  Hardiman  v.  South 
Chariot  Min.  Co.,  1  Idaho  704.  111.  — 
Domestic  Bldg.  Assn.  v.  Nelson,  66  111. 
App.  601,  affirmed,  172  111.  386,  50  N.  E. 
194.  Ind.  — Sloan  v.  Faurot,  11  Ind. 
App.  689,  39  N.  E.  539.  la.  —  Wood- 
ward v.  Whitescarver,  6  Iowa  1.  Minn. 
Northern  Trust  Co.  v.  Albert  Lea  Col- 
lege, 68  Minn.  112,  71  N.  W.  9.  N.  Y. 
Potter  v.  Katzenbach,  88  N.  Y.  Supp. 
865.  N.  C.  —  Tennessee  Biver  Land 
Co.  V.  Butler,  134  N.  C.  50,  45  S.  E. 
956.  Vt.  —  Smith  v.  Langworthy,  1 
Aik.  106.  Wash.  — Bhode  Island  Mort. 
&  Trust  Co.  v.  Spokane,  19  Wash.  616, 
53    Pac.    1104. 

63.  See,  in  general,  Mathot  v. 
Triebel,  102  App.  Div.  426,  92  N.  Y. 
Supp.  512;  Lesser  v.  Kahn.  50  Misc. 
620,  98  N.  Y.  Supp.  212;  Moss  Eealty 
Co.  v.  Di  Crisci,  107  N.  Y.  Supp.  49; 
Trullenger  v.  Todd,  5  Ore.  36. 

64.  Holding  That  an  Appeal  May 
Be  Taken.  —  U.  S.  —  Aldrich  v.  Aetna 
Ins.  Co.,  8  Wall.  491,  19  L.  ed.  473; 
United  States  v.  Eliason,  16  Pet.  291, 
10  L.  ed.  968.  Ark. — Johnson  v.  Eeed, 
8  Ark.  202;  Keal  Estate  Bank  v.  Ban- 
don,  5  Ark.  558.  Ga.  —  Gleason  v. 
Traynham,  111  Ga.  887,  36  S.  E.  969. 
Ky.  —  Washington  v.  McGee,  3  Dana 
445.  Mass.  —  Com.  v.  Cutter,  13  Allen 
393.  Ohio.  —  Franklin  Bank  v.  Buck- 
ingham, 12  Ohio  482. 
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No  Agreement  That  Decision  Shall 
Be  Final.  —  Judge  Shaw,  in  Hovey  V, 
Crane,  10  Pick  (Mass.)  440,  held  that 
a  party  aggrieved  by  the  opinion  or 
judgment  of  the  court  of  common  pleas 
rendered  upon  any  issue  in  law  or 
case  stated  by  the  parties,  where  it  is 
not  agreed  that  the  decision  of  that 
court  shall  be  final,  may  bring  the 
action  before  the  Supreme  Court  by 
appeal,  whether  the  ad  damnum  be  laid 
at  more  or  less  than  one  hundred  dol- 
lars, and  whether  the  parties  do,  or 
do  not,  reserve  a  right  to  waive  in  the 
appellate  court  the  pleadings  joined 
or  statement  of  the  case  made  in  the 
court  below.  Upon  appeal  from  a 
judgment  of  the  court  of  common 
pleas  upon  a  case  stated,  the  form  of 
bringing  up  the  action  may  be  by  en- 
tering the  agreed  statement  upon  the 
record,  somewhat  in  the  manner  of  a 
special  verdict,  and  the  judgment  of 
the  court  thereon. 

65.  Del. —  Elliott  v.  Montell,  7 
Houst.  194,  30  Atl.  854.  Ga.  —  Har- 
rington v.  Harrington,  15  Ga.  561.  Me. 
Warren  v.  Coombs,  44  Me.  88 ;  Mason 
V.  Currier,  43  Me.  355;  Proprietors  of 
Boxbury  v.  Huston,  39  Me.  312;  Hersey 
v.  Verrill,  39  Me.  271.  Ohio.  —  Mason 
v.  Embree,  5  Ohio  277.  Pa.  —  Com.  v. 
Callahan,  153  Pa.  625,  25  Atl.  1000; 
Hughes  v.  Peaslee,  50  Pa.  257;  Chase  v. 
Miller,  41  Pa.  403;  Appeal  of  Shain- 
line,  3  Kulp  301;  Marbaker  v.  Matson, 
3  Walk.  506;  Graham  v.  Schuylkill 
County,  16  Pa.  Super.  180.  Wis.  — 
Walworth  County  Bank  v.  Farmers 
Loan  &  Trust  Co.,  22  Wis.  231. 

66.  N.  Y.  — Stewart  v.  Stewart,  127 
App.  Div.  672,  111  N.  Y.  Supp.  736; 
Daniels  v.  Southard  36  App.  Div.  540, 
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Explanatory The  cases  holding  that  no  appeal  lies  from  a  sub- 
mitted case  generally  regard  the  court  as  an  arbitrator,  and  his  opin- 
ion as  an  award,  rather  than  a  judicial  decision.67 

11.  Abuse  of  Discretion.  —  Except  for  abuse  of  discretion,  there 
is  no  appeal  from  the  exercise  of  a  purely  discretionary  power  by 
a  court  or  by  a  judicial  officer.68  This  is  only  another  illustration  of 
the  principle  that  only  judicial  decisions  are  appealable,  and  mere 


29  Civ.  Proc.  39,55  N.  Y.  Supp.  692; 
Kelly  v.  Jav,  79  Hun  535,  29  N.  Y.  Supp. 
933;  In  re  Dunn,  59  Hun  626,  14  N.  Y. 
Supp.  11;  People  v.  Buffalo  Common 
Council,  30  Hun  636;  In  re  Johnson,  27 
llun  538;   Lindsay   -      -  an,  5  How. 

Pr.  308;  Savage  V.  Relyea,  1  Code  Rep. 
42,  3  How.  Pr.  27H;  Gibson  P.  Martin, 
8  Paige  481.  N.  C.  —  Ramsour  r. 
Young,  26  N.  C.  133.  Wash.  —  Wilson 
r.  Martin,  4:;  Wash.  95,  86  Par. 
W.  Va.  —  Clark  r.  Urvan,  48  W.  Va. 
271,  37  S.  E.  543. 

No  Appeal  From  Orders  at  Cham- 
bers.—  U.  S.  —  Lambert  v.  Barrett, 
157  l'.  s.  697,  15  Sup.  Ct.  722,  3  I  I. 
ed.  B65;  Carper  v.  Fitzgerald,  121  U. 
S.  B7,  7  Bup.  Ct.  825,  30  L.  ed.  882; 
Hentig   v.  2    U.  S.   219,   26    L. 

ed.  159;  In  n  King,  51  Fed.  434.  Dak. 
irk  v.  Knight,  5  Dak.  305,  40 
X.  W.  344.  Fla.  —  Post  P.  Carpenter, 
2  Fla.  441.  111. —  Hook  r.  Ri< 
106  111.  392;  Marshall  r.  Yoos,  17  111. 
App.  298.  la.  — Judd  p.  Ferguson,  39 
Iowa  397.  La.  —  Jamos  p.  Fellowes. 
23  I.i.  Ann.  523.  -N.  Y.  — Palen  p. 
aeti,  68  Hun  554,  22  X.  Y.  Supp. 
1044.  N.  D.  — Traveler's  Ins.  Co.  V. 
Mayer,  2  X.  D.  234,  50  X.  W.  ~ 
Ohio.  —  Atwood  r.  Whipple,  5  <  ihio  C. 
C.  118.  Wis.  —  Whereatt  p.  Ellis,  68 
WiB.  61,  30   X.   W.  520,  31    N.   W.   762. 

Contra  as  to  orders  at  chambers. 
Moore  v.  Ferrell,  1  Qa.  6;  People  r. 
Lindsay,  1  Idaho  39  I. 

67.  in  Hersey  p.  Verrill,  39  Me.  271, 
after  all  the  evidence  was  introduced, 
by  the  agreement  of  the  parties  the  ac- 
tion was  submitted  to  the  determination 
of  the  court,  and  judgment  was  render- 
ed in  favor  of  the  plaintiff.  Upon  ap- 
peal, it  was  held  that  the  presiding 
judge  "having  been  made  a  r< 
by  the  parties,  to  determine  the  con- 
troversy, the  result  to  which  he  came 
is  conclusive  upon  the  questions  in- 
volved; and  the  objections  inter: 
during  the  trial  to  the  competency  of 
certain   evidence,   allowed  to   be   intro- 


duced on  the  part  of  the  plaintiff, 
must   be    r<  as   waived.      Excep- 

tions, therefore,  in  this  action  do  not 
lie  to  rulings  of  the  judge  in  matters 
of  law,  any  more  than  to  his  conclu- 
sions in  those  of  fact.  The  case  is 
essentially  unlike  that  of  Trustees  of 
Ministerial  and  School  Fund  in  An- 
.  ante,  p.  41,  which  was 
withdrawn  from  the  jury,  and  sub- 
1  to  the  presiding  judge,  the 
right  of  the  plaintiff  to  except  to  his 
previous  rulings,  being  reserved." 

68.  Illustrative  Decisions.  —  U.  S. 
Smith  p.  Corporation  of  Washington, 
20  How.  135,  15  L.  ed.  858.  Ala.— 
Planters'  &  Merchants'  Bank  r.  Wil- 
lis, 5  Ala.  770.  Ind.  —  Weaver  v. 
Templin,  113  Ind.  298,  14  N.  E.  600. 
la. —  Piatt  v.  Chicago,  etc.  Co.,  74 
Iowa  127,  37  X.  W.  107.  La.  —  Haw- 
kins v.  Livingstone,  10  Mart.  (O.  S.) 
442.  Me.  —  Sherman  r.  Ward,  73  Me. 
29.  Md.  —  Wall  v.  Wall,  2  liar.  &  G. 
79.  Mich.  —  Dibble  r.  Rogers,  2  Mich. 
int.     Miss.     -  Perkins    r.    I  ty,    59 

Miss.  222.  N.  H.  —  Thayer  p.  Elliott, 
16  X.  II.  102.  N.  J.  — Den  r.  Fen,  21 
\.  J.  I.  700.  N.  Y.  —  People  v.  Coler, 
V.  1,  59  N.  E.  716,  52  L.  R.  A. 
814,  82  Am.  St.  Rep.  605;  Merriam  V. 
Wood     &     [  Lithographing    Co., 

.  V.  136,  49  X.  E.  685;  Schneider 
v.  City  of  Roche  ••  r,  155  X.  V.  619, 
50  X.  E.  291;  People  v.  Security  Life 
Ins.  Co.,  71  X.  V.  222;  Davis  p.  Bturte- 
vant,  1  Duer  148;  Xieholson  v.  Dun- 
ham, 1  Code  Rep.  119.  Pa.  —  Rennin- 
ger  P.  Thompson,  6  Serg.  &  R.  1.  R.  I. 
Edwards  P.  Hopkins,  5  R.  I.  138.  S. 
C.  —  Pinckney  v.  Henegan,  2  Strob. 
250,  49  Am."  Dec.  592.  Tenn. —  Van- 
vabrv  p.  Staton,  88  Tenn.  334,  12  S. 
W.  786.  Vt.  —  Foster  v.  Austin,  33 
Vt.  615.  Wis.  —  McCarville  v.  Boyle, 
lb.  651,  62  X.  W.  517. 

Habeas  Corpus  Proceedings.  —  "A 
proceeding  before  a  chancellor  or  cir- 
cuit judge  at  chambers,  upon  habeas 
corpus,  is  not  a  proceeding,  strictly 
speaking,    before    a    court,    nor    is    his 

vol.  n 
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acts  of  discretion  are  not  judicial  decisions.09  It  is,  however,  only 
when  the  right  or  authority  to  exercise  discretion  exists  that  the  rule 
applies,  and  where  the  court  has  no  discretionary  power  in  the  ques- 
tion at 'issue  an  unlawful  use  of  such  an  assumed  power,  prejudicial 
to  the  rights  of  litigants,  would  be  appealable.70 

Again,  it  is  a  judicial  discretion  that  is  always  supposed  to  be 
exercised,  not  an  arbitrary,  dictatorial  ruling,  and  where  discretion  is 
so  abused  an  appellate  court  may  review  the  same.71 

For  example,  the  rule  that  discretionary  powers  are  not  reviewable 
is  applied  frequently  to  orders  allowing  or  denying  motions  for  the 
amendment  of  pleadings;72  continuances;73  and  to  rules  of  practice 


action  the  action  of  the  court  over 
which  he  ordinarily  presides.  But  jt 
is  essentially  a  judicial  proceeding  in 
its  nature,  requiring  the  exercise  of 
judicial  functions  and  discretion.  It 
would  be  a  disgrace  to  any  govern- 
ment if  the  decision  of  such  matters 
were  left  to  the  arbitrary  will  of  one 
man  without  appeal  or  means  of  cor- 
rection." Ex  parte  Andrew  Jackson, 
45  Ark.  158. 

69.  Thus,  as  it  is  said  in  Gorham  v. 
Luekett,  G  B.  Mon.  (Ky.)  146:  "Dis- 
cretionary acts  which  do  not  establish 
or  violate  any  right  denned  and  guar- 
anteed by  law  are  not  judicial,  and 
are,  therefore,  not  directly  revisable 
by  this  court,"  nor  can  arts  confided 
to  an  executive  officer  be  the  subject 
of  revision  by  this  court.  See,  also, 
Bruce  v.  Fox,  1  Dana   (Ky.)   447. 

70.  Md.  —  Negroe  Bell  v.  Jones,  10 
Md.  322.  N.  Y.  —  Cushman  v.  Brum! 
rett,  50  N.  Y.  296;  Hasbrouck  r. 
Kingston  Board  of  Education,  2  Abb. 
Dec.  340.  N.  C.  —  Reynolds  v.  Boyd, 
23  N.  C.  106.  Wash.  —  In  re  Wetmore, 
6  Wash.  271,  33  Pac.  615. 

71.  Ga.  —  Loyless  v.  Howell,  15 
Ga.  554.  Ky.  —  Sanders  v.  Outten,  1 
J.  J.  Marsh.  488.  N.  J.  —  State  v. 
Bassett,  33  N.  J.  L.  26.  N.  Y.  —  Sil- 
verman v.  Baruth,  42  App.  Div.  21,  58 
N.  Y.  Supp.  663 ;  Hyatt  v.  Dale  Mfg.  Co., 
18  Jones  &  S.  526;  People  v.  Coffin,  7 
Hun  608.  Pa. —  Freeh  v.  Levis,  32 
Pa.  Super.  279.  W.  Va.  —  Welch  V. 
County  Court,  29  W.  Va.  63,  1  S.  E. 
337.  Wis.  —  McElroy  v.  Minnesota 
Percheron  Horse  Co.,  109  Wis.  116,  85 
N.  W.  119;  Farmers  and  Mechanics' 
Bank  v.   Griffith,   2  Wis.  443. 

Refusing  To  Exercise  Discretion.  — 
In  Gaff  v.  Spellmeyer,  13  111.  App.  294, 

Vol.  II 


the  court,  referring  to  the  refusal  of 
the  circuit  court  to  amend  a  sherifl  B 
return,  said:  "It  is  further  suggested 
bhal  the  allowance  of  the  amendment, 
if  within  the  power  of  the  court  after 
so  long  a  time,  is  matter  of  discretion, 
and  therefore  can  not  be  reviewed. 
Where,  however,  the  leave  to  amend 
is  refused  in  such  a  case,  not  on  the 
ground  of  discretion  but  because  the 
court  holds  it  has  no  power  to  grant 
it,  such  refusal  is  error  in  law.  Avery 
r.  Bowman,  39  N.  II.  395;  Rowell  v. 
Small,  30  Me.  40;  Freeman  v.  Morris, 
Busbee  (N.  C.)  287." 

72.  U.  S.  —  Ex  parte  Bradstreet,  7 
Pet.  633,  8  L.  ed.  810.  Me.  — Gilman 
r.  Emery,  54  Me.  460.  Md.  —  Snook 
r  Munday,  96  Md.  514,  54  Atl.  77; 
Thomas  v.  Doub,  1  Md.  252.  Mass. — 
Friedenwald  Co.  V.  Warren,  195  Mass. 
432,  81  N.  E.  207;  Gwynn  r.  Globe 
Locomotive  Works,  5  Allen  317.  Minn. 
Fowler  V.  Atkinson,  5  Minn.  505.  Mont. 
Owen  V.  McCormick,  5  Mont.  255,  5 
Pac.  280.  N.  Y.  —  Holyoke  v.  Adams, 
59  N.  Y.  233;  Salters  v.  Genin,  10 
Abb.  Pr.  478.  N.  C  — Brendle  v. 
Reese,  115  N.  C.  552,  20  S.  E.  721; 
Carleton  v.  Byers,  71  N.  C.  331.  R.  I. 
Hebert  v.  Handy,  28  R.  I.  317,  61  Atl. 
325.  S.  C.  —  Mason  V.  Johnson,  13  S. 
C.  20. 

73.  U.  S.  —  Marine  Ins.  Co.  r. 
Hodgson,  6  Cranch  206,  3  L.  ed.  200; 
Woods  v.  Young,  4  Cranch  237,  2  L. 
ed.  607.  Ky.  —  Owings  v.  Beall,  1 
Litt.  257.  La.  —  Succession  of  Grace, 
29  La.  Ann.  694.  Mass.  —  Reynard  v. 
Brecknell,  4  Pick.  301.  N.  Y.  —  Myers 
v.  Myers,  50  Hun  601,  2  N.  Y.  Supp. 
465.  "  S.  C.  —  Bell  v.  Western  Union 
Tel.  Co.,  73  S.  C.  208,  53  S.  E.  177.  Wis. 
Merrill   v.   Rollin,   1   Pinn.   411. 
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in  general;74  granting  or  denying  temporary  injunctions;78  orders 
granting  or  denying  new  trials  ;76  orders  granting  or  denying  a 
change  of  venue;77  orders  relating  to  the  appointment  of  receivers;78 
and  orders  relating  to  costs.79 

E.     Final   Decisions.  —  1.     Necessity   of.  —  Generally    speaking, 
only  final  decisions  can  be  made  the  subject  of  appellate  review.80 


74.  U.  S.  —  Wilmoth  v.  Hamilton, 
127   Fed.   48,   61   C.  C.  A.  584;   Bi 

•;.  United  States,  10  Ct.  CI.  235.  Ala. 
Adams  v.  Munter,  74  Ala.  338.  Me. — 
Walker  v.  Sanborn,  8  Me.  2SS.  Mass. 
Mowry  r.  Chase,  100  Mass.  79. 
Minn.  —  Sunvold  r.  Melbv,  82  Minn. 
544,  85  N.  W.  549.  N.  Y.  —  Mead  V. 
Mead,  3  Code  Rep.  221,  2  E.  D.  Smith 
223;  Lansing  r.  Russell,  2  Code  Rep. 
Smith  p.  Spaulding,  30  How.  Pr. 
339.  S.  C.  —  Lockwood  p.  Loci. 
73  S.  C.  198,  53  S.  E.  87;  Meek  r. 
Richardson,  4  Rich.  Eq.  88.  S.  D. — 
Baugen  v.  Chi.,  M.  i:  St.  P.  R.  Co.,  3 
S.  D.  394,  53  N.  W.  769.  Wis. - 
r.  Rubicon  Hvdraulic  Co.,  27  Wis. 

75.  U.  S.  — Norton  p.  Hood.  12 

763.  111.  —  Hanford  P.  Blessing,  80  111. 
188.  Ind.  — Cincinnati  &  C.  R.  Co. 
P.  Huncheon,  16  Ind.  436.  La. — 
Fontelieu  V.  Gates,  36  La.  Ann.  833. 
Mich.  —  Boinay  p.  Coats,  17  Mich.  411. 
N.  Y.  —  Calkin  p.  Manhattan  Oil  Co., 
65  N.  Y.  557;  Pfohl  v.  Sampson,  59 
N.  V.  174.  Wis.  —  Hutson  r.  Board  oi 
Suits.,    4    Chand.    90. 

76.  U.  S.  —  Warner  p.  Norton,  20 
How.  448,  15  L.  ed.  950.  Ala.  —  Barr 
v.  White,  2  Port.  342.  D.  C.  —  Chester 
r.  Morgan,  11  App.  Cas.  435.  Md. — 
Jacobs  p.  Bealmear,  41  Md.  484.  N. 
Y.  —  Lansing  v.  Russell,  2  Code  Rep. 
138.  N.  C.  —  Bird  p.  Bradburn,  131 
\.  C.  488,  42  S.  E.  936.  Ore.  —  Crossen 
V.  Oliver,  41   Ore.   505.   60  Pac.  308. 

77.  p.  Btilson,  27  Mich.  153. 
Compare  Lvnes  v.  Eldred,  47  Wis.  426. 
2  N.  W.  5  i I 

78.  U.  S.  — Milwaukee  &  M.  R.  Co. 
r.  Soutter,  154  V.  S.  540,  14  Sup.  Ct. 
1158,  17  L.  ed.  604.  Ky. —  Harmon  P. 
Kentuckv    Coal,    Iron    &    Dew    C 

Ky.  L.  Rep.  12.  21  8.  W.  1054.  Mich. 
Rankin  P.  Rothehild,  78  Mich.  10,  43 
N.  W.  1077.  Wis.  —  Nash  p.  Meggett, 
89   Wis.  486,   61   X.   Y.   283. 

79.  U.  S.  —  The  Indian,  159  Fed. 
20,  86  C.  C.  A.  210;  West  P.  East 
Coast  Cedar  Co.,  113  Fed.  742,  51  C. 
C.  A.  416.  Ky.  —  Spicer  v.  Holbrook, 
23    Ky.    L.    Rep.    1812,    66    S.    W.    180. 

11 


Md.  — Dodge  v.  Stanhope,  55  Md.  113. 
Miss.  —  Weiss  v.  Louisville,  N.  O.  & 
T.  R.  Co.,  7  So.  390.  N.  Y.  — Carnev 
v.  Reilly,  18  Misc.  11,  40  N.  Y.  Supp. 
1123,  75  N.  Y.  St.  440.  Wis.  — R. 
Connor  Co.  V.  Goodwillie,  120  Wis.  603, 
98  N.  W.  528. 

80.  Among  many  decisions  are  the 
following:  U.  S.  —  Beebe  p.  Russell, 
19  How.  2S3,  15  L.  ed.  668;  Clark  V. 
Shelton,  Hempst.  207,  5  Fed.  Cas.  No. 
2,833b;  McCollum  p.  Eager,  2  How.  61, 
11  L.  ed.  179.  Axk.  — Davie  v. 
Davie,  52  Ark.  224;  Palmer  p.  Mc- 
Chesney,  26  Ark.  452;  Foley  v.  Whit- 
aker,  26  Ark.  95.  Cal.  — Home  for 
Inebriates   v.   Kaplan,    84    Cal.   486,   24 

119.  Fla.  —  Tunno  v.  Interna- 
tional R.  &  S.  Co.,  34  Fla.  300,  16  So. 
180.  Ga. —  Mathews  P.  Roundtree,  123 
Ga.  327,  51  S.  E.  423.  HI.  —  Cunning- 
ham p.  Loomis,  17  111.  555;  Lane  V. 
Crossman,  58  111.  App.  386.  Ind. — 
Taylor  v.  Board  of  Comrs.,  120  Ind. 
L21,  22  N.  E.  108;  State  v.  Evans- 
ville,  etc.  Co.,  107  Ind.  581,  8  N.  E. 
619.  Ky.  —  Rodman  v.  Forline,  2  Mete, 
all  '.  Spradling,  15  B.  Mon. 
33.  La.  —  Harper  v.  Creditors,  3  Mart. 
322.  Me.  — Butterfield  v.  Briggs,  92 
Me.  46,  42  Atl.  229.  Md.  —  Cunning- 
ham p.  Board  of  School  Comrs.,  93  Md. 
738,  48  Atl.  1046.  Miss.  —  Shotwell 
P.  Taliaferro,  25  Miss.  105.  Mo. — 
Johnson  p.  Board  of  Education,  65 
Mo.  47;  Hawkins  V.  Massie,  62  Mo. 
552;  Pratt  P.  Perry,  59  Mo.  597; 
Guardian  Savings  Bank  v.  Reilly,  8 
Mo.  App.  544.  Mont.  —  In  re  Davis 
Estate,     11     Mont.     1,     27    Pac.    342; 

e  P.  Hoyt,  3  Mont.  140.  Neb. — 
Swift  &  Co.  p.  Koutzkv,  73  Neb.  730, 
103  N.  W.  436.  N.  Y.  —  Walker  V. 
Spencer,  86  N.  Y.  162;  Campbell  V. 
New  York  Cotton  Exchange,  15  Jones 
&  8.  558;  Adams  p.  Fox,  27  N.  Y. 
640.  N.  C.  —  Piedmont  Mfg.  Co.  V. 
Buxton,  105  X.  C.  74,  11  S.  E.  264; 
Mooro  p.  Hinnant,  87  N.  C.  505. 
Ohio.  —  Autenreith  v.  Antenreith,  14 
Ohio  C.  C.  254;  Evans  v.  lies,  7  Ohio 
St.      233.        Okla.  —  Ferdinand      Weet- 
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The  statutes  frequently  provide  for  the  direct,  appeal  of  certain 
classes  of  interlocutory  orders,"  but  such  orders  are  not  directly 
appealable  unless  such  statutory  authority  is  expressly  given.  - 
Where,  therefore,  the  statutes  authorize  appeals,  in  general,  irom 
judgments  and  orders,  final  judgments  and  final  orders  are  meant.83 

The  record,  moreover,  must  also  show  a  final  decision,84  and  iC  it 
appears  that  no  final  decision  has  been  rendered  the  appeal  must 
be  dismissed.85 

Extent  of  Rule.  —  The  rule  requiring  a  final  determination  of  the 
proceedings  is  a  broad  and  general  one,  applying  equally  to  common 
law  writs  of  error,86  and  to  appeals  in  equity,87  as  well  as  to  appellate 
procedure  under  the  codes. 

2.  What  Is  a  Final  Judgment.  —  The  courts  have  frequently  de- 
fined a  final  judgment.  Mr.  Chief  Justice  Waite,  speaking  for  the 
Supreme  Court  of  the  United  States,  said:  "The  rule  is  well  settled 
and  of  long  standing  that  a  judgment  or  decree  to  be  final  .  .  . 
must  terminate  the  litigation  between  the  parties  on  the  merits  of 
the  case,  so  that  if  there  should  be  an  affirmance  here,  the  court  be- 
low would  have  nothing  to  do  but  to  execute  the  judgment  or  decree 
it  had  already  rendered."88 

Again,  it  is  said  that  a  final  judgment  puts  an  end  to  the  pro- 

following  cases,  where  on  the  strength 
of  it  an  appeal  was  allowed:  Mower 
v.  Fletcher,  114  U.  S.  127,  29  L.  ed. 
117,  5  Sup.  Ct.  799;  Winthrop  Iron 
Co.  v.  Meeker,  109  U.  S.  180,  27  L. 
ed.  898,  3  Sup.  Ct.  Ill;  Ex  parte 
Norton,  108  U.  S.  237,  27  L.  ed.  709, 
2  Sup.  Ct.  490;  St.  Louis,  etc.  R.  Co. 
v.  Southern  Exp.  Co.,  108  U.  S.  24, 
27  L.  ed.  638,  2  Sup.  Ct.  6;  Grant 
V.  Phoenix  L.  Ins.  Co.,  106  U.  S.  429, 
27  L.  ed.  237,  1  Sup.  Ct.  414;  Coughlan 
V.  District  of  Columbia,  106  U.  S.  7, 
27  L.  ed.  74,  1  Sup.  Ct.  37;  Central 
Trust  Co.  v.  Western,  etc.  R.  Co.,  89 
Fed.  24;  Allison  V.  Drake,  145  111. 
500,  32  N.  E.  537. 

In  the  following  cases  an  appeal 
was  not  allowed.  U.  S.  —  Kingman  v. 
Western  Mfg.  Co.,  170  U.  S.  675,  680, 
42  L.  ed.  1194,  18  Sup.  Ct.  786  (where 
motion  for  a  new  trial  had  not  been 
decided);  Union  Mut.  Ins.  Co.  v. 
Kerckhoff,  160  U.  S.  378,  40  L.  ed. 
463,  16  Sup.  Ct.  320;  Dainese  v.  Ken- 
dall, 119  U.  S.  53,  30  L.  ed.  305,  7 
Sup.  Ct.  65.  Cal.  — White  v.  Conway, 
66  Cal.  383,  5  Pac.  672.  Mich. — 
Perry  v.  Church,  107  Mich.  480,  65 
N.  W.  273.  Pa.  —  Pennsylvania  Steel 
Company's  Appeal,  161  Pa.  571,  29  Atl. 
294.  Utah.  — North  Point  Consol.  Irr. 
Co.  v.  Canal  Co.,  14  Utah  155,  46  Pac. 
824. 


heimer  &  Sons  v.  Hahn,  15  Okla.  49, 
78  Pac.  378.  Tenn.  —  Meadows  v. 
State,  47  Tenn.  416;  Butcher  v.  Pal- 
mer, 4  Coldw.  248.  Utah.  — East- 
man v.  Gurrey,  14  Utah  169,  46  Pac 
828.  Tex.  —  Hamman  V.  Lewis,  34  Tex. 
475.  Va.  —  Gibson  v.  Randolph,  2 
Munf.  310. 

81.  See  infra,  II,  F. 

82.  See    infra,    II,    F,    2. 

83.  Some  of  the  statutes  expressly 
provide  that  "a  final  judgment'-'  may 
be  appealed;  others,  that  "a  judg- 
ment" may  be.  Under  the  latter  form, 
however,  of  the  statute,  it  is  uniformly 
held  that  the  judgment  must  be  a  final 
one. 

See,  for  example,  Simpson  v.  Stein, 
43  Kan.  35,  22  Pac.  1019;  Woolley 
r.   Van   Volkenburgh,   16   Kan.   20. 

84.  See  infra,  "The  Record." 

85.  Ga.  —  Montgomery  v.  Reynolds, 
124  Ga.  1053,  53  S.  E.  512.  Idaho.— 
Adams  V.  McPherson,  2  Idaho  885,  27 
Pac.  577.  Ky.—  Howard  v.  L.  &  N. 
R.  Co.,  17  Ky.  L.  Rep.  814,  32  S.  W. 
746. 

86.  See  the  title,  "Error,  Writ  of." 

87.  Infra,  II,  E. 

88.  Bostwick  v.  Brinkerhoff,  106  U. 
S.  3,  1  Sup.  Ct.  15,  27  L.  ed.  73. 

The   above   test   was  adopted  in  the 
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ceedings  and  disposes  of  the  entire  case  ;89  that  it  is  one  that  settles 
the  rights  of  the  parties;  90  that  it  disposes  of  the  merits  of  the  case  ;'J1 
that  it  is  a  judgment  that  disposes  of  the  case  so  far  as  the  lower 
court  has  power  to  decide  the  issue  or  issues;92  that  it  settles  a 
material  issue  between  the  parties;93  and  that  it  is  a  final  adjudica- 
tion in  favor  of  one  person  or  against  another  upon  any  question 
of  property  or  personal  rights.94 

3.  Final  Decrees.  —  In  equity,  as  at  law,  there  must  be  a  final 
decree  before  an  appeal  will  lie.90  Chancellor  Walworth  said:  "A 
decree  which  finally  decides  and  disposes  of  the  whole  merits  of  the 
cause,  and  reserves  no  further  question  or  directions  for  the  future 
judgment  of  the  court,  so  that  it  will  be  necessary  to  bring  the  cause 
before  the  court  for  its  further  decision,  is  a  final  decree. '"Mi  It  is  not 
as  easy,  however,  as  at  law  to  decide  when  decrees  in  equity  are 
final  within  the  general  rules  laid  down.97  In  fact,  no  question  of 
equity  practice  has  been,  perhaps,  the  subject  of  more  frequent  dis- 
cussion, and  the  decisions  are  not  harmonious.80  The  reader  is 
referred  to  the  cases  cited  in  the  not 


89.  Ex  parte  Spencer,  95  N.  C.  271; 
Phillips  r.  Mustard,  2  <>liio  Dec.  455. 

90.  Hill    v.    Young,    3    Mo.    337 
parte  Spencer,  '.>'>  N.  C.  271. 

91.  Ball  r.  Vanier,  7  Neb.  39S; 
North  Point  Co.  ''.  I'tah  Canal  Co., 
1  I    Utah    155,    16   P 

92.  Gilpatrick  v.  Glidden,  82  Me. 
201,  19  Atl.  166. 

93.  Thompson  r.  Pieh  I,  20  Iowa 
490. 

91.  Scott  v.  Kennedy,  12  B.  Mon. 
(Ky.)   510. 

95.     This   is   the   general   rule   in   the 
United    States.      By    statute,    however, 
in   some   states  whore   equity   cases  are 
krpt    separate    from    cases   at   law,    ap- 
may  be  taken  from  interlocutory 
orders     relating    to     receivers,    injnnc- 
,   and    the   like.      In   English   chan- 
courts  an  appeal  lay   from  an   in- 
terlocutory   as    well    as    from    a    final 
,'his    w:is   owing,    however,   to 
the  technical  meaning  in  that  practice 
of  a  final  decree,  namely,  a  decree  com- 
ly   determining   every    question   of 
the  cause,  and,  further,  one  that 
and    enrolled.     In    our    federal    courts 
only   final   decrees   were  appealable  be- 
fore  the   Evarts   Act.     In    I 
the     practice     of     the     U 

its  differed  from  the 
English.  At  the  present  time  an  ap- 
peal lies  to  the  circuit  court  of  ap- 
-  from  an  interlocutory  order  or 
decree  granting  or  continuing  an  in- 
junction or  appointing  a  receiver.    See 


Forgay  V.  Conrad,  G  How.  (U.  S.)  201, 
.  L2  L.  ed.  404;  Act  of  June  16, 
1900,  31  St.  at  L.  6G0. 

9b.  Mills  p.  Hoag,  7  Paige  (N.  Y.) 
18. 

97.  In  Bostwick  v.  Brinkerhoff,  106 
U.  S.  3,  1  Sup.  Ct.  15,  27  L.  ed. 
73,  Chief  Justice  Waite  said  of  the 
rule  stated  at  the  beginning  of  the 
preceding  section:  "It  has  not  al- 
been  easy  to  decide  when  de- 
crees in  equity  are  final,  within  this 
rule,  and  there  may  be  some  apparent 
conflict  in  the  cases  on  that  subject, 
hut  in  the  common-law  courts  the  ques- 
tion has  never  been  a  difficult  one." 

98.  See  McGourkey  v.  Toledo  & 
Ohio  1'..  146  U.  S.  536,  13  Sup.  Ct. 
170,  36  L.  ed.  1079. 

99.  See  preceding  case. 

1.  U.  S.  —  McGourkev  P.  Toledo  & 
Ohio  I;..  146  U.  S.  536,  13  Sup.  Ct. 
170,  36  L.  ed.  1079;  Kevstone  Man- 
ganese Co.  P.  Martin,  132  U.  8.  91, 
10  Sup.  Ct.  32,  33  L.  ed.  275;  Grant 
oenix  Ins.  Co.,  106  U.  S.  429, 
1  Sup.  Ct.  414,  27  L.  ed.  237;  Eailroad 
Co.  ''.  Swasey,  23  Wall  405,  23  L.  ed. 
136;  Beebe  P.  Eussell,  19  How.  283, 
L5  L.  ed.  668;  Whiting  v.  Bank  of 
the  United  States,  13  Pet.  6,  10  L.  ed. 
33;  Rav  r.  Law.  3  Cranch  179,  2  L. 
ed.  404.*  Ala.  —  Rust  P.  Electric  Light- 
ins  Co.,  124  Ala.  202,  27  So.  263. 
Miss.  —  Humphrevs  v.  Stafford,  71 
Miss.  135,  13  So.  865.  N.  J.  — Mor- 
ton v.  Beach,  56  N.  J.  Eq.  791,  41  Atl. 
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"The  test  of  the  finality  of  a  decree  to  support  an  appeal  is  not  whether 
the  cause  remains  in  fieri,  in  some  respects,  in  the  court  of  chancery, 
awaiting  further  proceedings,  necessary  to  entitle  the  parties  to  the 
full  measure  of  the  right  it  has  been  declared  they  have ;  but  whether 
the  decree  which  has  been  rendered  ascertains  and  declares  these 
rights— if  these  are  ascertained  and  adjudged,  the  decree  is  final  and 
will  support  an  appeal."2 

"A  final  decree  is  not  necessarily  the  last  order  in  the  case,  as  orders, 
sometimes  follow  merely  for  the  purpose  of  carrying  out  or  executing 
the  matters  which  the  decree  has  determined,  but  when  it  finally 
fixes  the  rights  of  the  parties,  it  is  final,  and  may  be  reviewed  on 
appeal  or  writ  of  error."3 

4.  Final  Decision  Upon  Part  of  Case.  —  While  it  is  the  general 
rule  that  a  final  decision  disposes  of  the  entire  case,  yet  if  the  issues 
or  questions  in  controversy  can  be  separated  and  decided  inde- 
pendently without  prejudicing  the  rest  of  the  case,  there  may  be  a 
final  judgment  disposing  of  a  part  of  the  case,  and  such  judgment 
may  be  appealed.4 


214.  N.  Y.  —  Jaques  v.  Trustees  M. 
E.  Church,  17  Johns.  548.  Va.  — 
Kepass  v.  Moore,  96  Va.  147,  30  S. 
E.   458. 

2.  Ex  parte  Elyton  Land  Co.,  104 
Ala.   88,   15   So.   939. 

In  Gibbons  v.  Ogden,  6  Wheat.  (TJ. 
S.)  448,  5  L.  ed.  302,  it  was  held  that 
a  decretal  order  of  the  highest  court 
of  New  York  refusing  to  dissolve  an 
injunction  was  not  a  final  decree  from 
which  an  appeal  could  be  taken  to 
the  supreme  court  of  the  United  States 
under  the  Judiciary  act  of  1789. 

A  decree  is  not  final  which  leaves 
an  account  to  be  taken  (Barnard  v. 
Gibson,  7  How.  [U.  S.]  650,  12  L.  ed. 
857;  Brown  v.  Swann,  9  Pet.  [U.  S.] 
1,  9  L.  ed.  29),  nor  one  which  dis- 
solves an  injunction  but  does  not  dis- 
miss the  bill  (McCollum  v.  Eager,  2 
How.  [U.  S.]  61;  Hiriart  v.  Ballon, 
9  Pet.  [U.  S.]  156,  9  L.  ed.  85;  Thomas 
v.  Wooldridge,  23  Wall.  [U.  S.]  283, 
23  L.  ed.  135),  nor  one  dismissing  a 
crossbill.  Ayres  v.  Carver,  17  How.  (U. 
S.)   591,  15  L.  ed.  179. 

An  order  to  bring  books  into  court 
for  inspection  is  not  final.  Lester  v. 
Berkowitz,   125   111.  307,   17  N.  E.   706. 

A  judgment  of  an  intermediate  court 
of  appeal  remanding  a  cause  to  the 
trial  court  for  further  proceedings  is 
not  final  and  cannot  be  reviewed  in 
the  supreme  court.  Chicago  &  N.  W. 
E.  Co.  v.  Andrews,  148  111.  27,  35 
N.  E.  617. 


An  order  for  final  judgment  for 
plaintiff  and  denying  defendant's  mo- 
tion for  judgment  is  a  mere  interloc- 
utory order.  Murray  v.  Scribner,  70 
Wis.  228,  85  N.  W.  311. 

So  also  is  an  order  refusing  an 
application  for  judgment  upon  the 
findings.  Persons  v.  Simons,  1  N.  D. 
243,  46  N.  W.  969. 

3.  Bostwiek  v.  Brinkerhoff,  106  U. 
S.  3,  1  Sup.  Ct.  15,  27  L.  ed.  73; 
St.  L.,  I.  M.  &  S.  E.  Co.  v.  Southern 
Exp.  Co.,  108  U.  S.  24,  2  Sup.  Ct.  6, 
27  L.  ed.  638;  Myers  v.  Manny,  63 
111.  211;  Allison  V.  Drake,  145  111.  500, 
32  N.  E.  537. 

An  appeal  will  lie  from  a  decree  de- 
termining the  title  of  parties  to  be 
that  of  co-tenants  and  directing  parti- 
tion. Hunt  v.  Hunt,  109  Mich.  399, 
67  N.  W.  510;  Damouth  v.  Kloek,  28 
Mich    163. 

4.  U.  S.  —  Canter  v.  American  Ins. 
Co.,  3  Pet.  307,  7  L.  ed.  68S.  Mich.— 
Taylor  v.  Sweet,  40  Mich.  736.  Miss. — 
McDonald  V.  McDonald,  68  Miss.  689, 
9  So.  896.  N.  Y.  — Dickenson  v.  Cod- 
wise,  11  Paiee  189.  Wash.  —  In  re 
Frasch,  5  Wash.  344,  31  Pac.  .755. 

Part  Interlocutory,  Part  Final. — 
Thus,  in  Pry  v.  Eush,  63  Kan.  429, 
65  Pac.  701,  it  was  held  that  where 
some  parts  of  a  judgment  are  interloc- 
utory in  their  nature,  yet,  where 
others  are  definitive,  and  by  their 
terms  exclude  the  possibility  of 
further    action    by    the    trial    court    as 
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5.  Final  as  to  All  Parties.  —  A  judgment  to  be  final  .must  also 
dispose  of  the  case  so  as  to  be  final  as  to  all  of  the  parties.5 

Exceptions.  —  This  is  a  general  rule,  and  the  apparent  exceptions 
to  it  occur  only  in  rare  instances  where  a  decision  may  be  final  as 
to  one  or  more  of  the  parties,  and  yet  not  affect  the  rights  of  other 
parties  to  the  controvert 

6.  Entry  of  Final  Judgment.  —  There  should  be  an  entry  of  the 
final  judgment,  so  that  the  record  may  show  an  appealable  decision.7 

7.  Final  Orders.  —  An  appealable  final  decision  may  also  be  in 
the  form  of  a  final  order.    A  linal  order  may  be  denned  as  an  order 

■ting  a  substantial  right,  when  such  order  determines,  in  effect, 
the  action  and  prevents  a  judgment."    It  may  also  all'ect  a  substantial 


to  the  issues,  and  as  to  all  the  par- 
ties to  the  cause,  the  adjudication  is 
Each  a  final  order  as  will  entitle  the 
parties  -whose  rights  are  definitely  de- 
termined to  a  re\ i 

5.  Among    many    decisions    are    the 
following:      U.  S. —    National  Bl 
Eondont    v.   Smith,    156    U. 

Sup.    Ct.    :  U.      El.— 

!    111.   Ap] 
Ind.  —  Keller   r.   Jordan,   147   Ind.   113, 
46   X.  E.  343.     Mo.  —  Webb  v.  Kansas 
City,     85     Mo.  .Merchants 

Mut.    Bi  -   ssinjihaus, 

59    Mo.    App.    106.      Ore.  —  Wat  kins   v. 

24.  Tex.— 
Davis  P.  Martin,  15  Tex.  Civ.  App. 
62,  53  S.  W.  599.  Va.  —  Wells  v.  Jack- 
son, 3  Munf.  458. 

An  order  dismissing  a  bill  as  to  one 
party,    having    other    interests    undis- 
ot   final.     •  can- 

in. t    lie    i  ■  s    to    one    party    at 

one  time  and  as  to  another  party  at 
another   time."     Tl  p.   Follans- 

bee,    55    111.    427, 
in    Buckl en    r.    City    of    Chicago 
111.  451,  46   X.   E.    1073;    Ch 
Wks.    v.   lllinoi  Co.,    153    111.   9, 

.  E.  1033;  Hutchinson  V.  Ayres, 
117  111.  558,  7  X.  E.  476.  This  re- 
fers to  necessary  parties  and  is  dis- 
tinguished from  those  cases  "wherein 
it  has  been  heM  that  a  party  may,  by 
a  voluntary  dismissal,  cause  a  pre- 
liminary and  interlocutory  de<  ision  to 
become  final."  Hutchinson  v.  Ayres, 
supra. 

6.  Cal.  —  Peck     v.    Yandenberg,     30 
Cal.     11.       Colo.  —  Hutchinson     r.       ' 
Laujrhlin,    15    Colo.     '  12,    25    Pac.    317, 
11    L.    R.    A.    287.      Conn. —  Bunnell    v. 
Porlin    Iron    Bridjre    Co..    66    Conn.    2  4. 

•'1.    533.      Nev.  —  Eho.los    r.    Wil- 


liams, 12  Xev.  20.  Wash.  —  Johnson 
r.  Lighthouse,  8  Wash.  32,  35  Pac. 
403. 

Several  Defendants.  —  Demurrer.  — 
Where  there  are  several  defendants, 
each  of  whom  demurs,  a  refusal  to 
dismiss  as  to  one  of  them  authorizes 
him  to  proceed  in  error,  since  the  rul- 
ing as  to  him  is  final.  Deadwyler  t;. 
University,  110  Ga.  511, 
E.  77:>. 

One   member   of   a   firm   being   sued 

separately   on    a   note   indorsed  by  the 

firm    may    appeal    from    the    judgment, 

since    it   is    final   as   to   him.      Jameson 

ith,    19    Tex.    Civ.    App.    90,    46 

7.  Cal.  —  Meysan  r.  Chabrie,  7  Pac. 

Mich.  —  People    t.    McCutcheon, 

N.  Y.  — Derleth  v.  De- 

GraiT,    1U4    X.    Y.    661,    10    X.    E.    351; 

Kilmer  r.  Lradlev,  80  X.  Y.  630.  Pa. — 

Wolff  v.  Wil  25  Pa.  Super.  266. 

Refusal   To   Enter   Judgment.  —  "It 

appears    from    the    record    that    there 

i     final     judgment     in    this     case. 

Without  such  final  judgment,  there  can 

be   no  appeal.     .     .     .     Why  the  final 

nt  was  not  entered  by  the  court 

.   upon   the   return   of  the   verdict 

into  the  court,  this  court  has  no  right 

to   inquire   into    by    appeal   or   writ   of 

error.      .      .      .      If    a    wrong    has   been 

committed  some  other  remedy  must  be 

invoked."      Lindsav,    J.,     in     Lane     V. 

Ellinger,  32  Tex.  369. 

8.  This  definition  is  given  in  some 
of  the  statutes.  See,  for  example, 
Gen.  St.  Kan.,  1009,  §6161;  Re-. 
Okla.,  1903,  §4735;  Bates'  Ann.  St. 
Ohio,  1904,  §  6707.  See.  also,  Mc- 
Master    v.    People's    Bank,     13     Okla. 

c.  949;   Careens  &  Earles  V. 
Leidigh     &    Havens    Lumber    Co.,     18 
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right  in  a  special  proceeding,  or  it  may  be  an  order  made  after  judg- 
ment.9 

Lord  Alverstone,  C.  J.,  recently  said  in  the  English  Court  of 
Appeals:  "The  test  as  to  whether  an  order  should  be  considered  hnal 
or  interlocutory  is  this:  If  the  order  finally  disposes  of  the  rights 
of  the  parties,  it  ought  to  be  treated  as  final;  if,  on  the  other  hand, 
further  proceedings  are  necessitated,  it  ought  to  be  treated  as  inter- 
locutory."10 

8.  Substantial  Right.  —  A  substantial  right  is  an  essential  legal 
right,  and  not  a  mere  technical  one."  It  is  something  which  a  party 
may  claim  as  a  matter  of  law,  which  a  court  may  not  legally  refuse.12 
Trial  by  jury,  for  example,  is  a  substantial  right,  and  an  order  direct- 
ing a  reference  when  the  opposing  party  is  entitled  to  a  jury  trial  is 
appealable.13  So,  also,  the  right  to  open  and  close.14  An  order  of 
sale  in  a  partition  suit,  instead  of  actually  partitioning  the  property, 
also  affects  a  substantial  right.15 

9.  Determining  the  Action.  —  It  is  often  said  that  an  order  to  be 


Wash.  450,  51  Pac.  1051,  39  L.  R.  A. 
548,  63  Am.  St.  Rep.  906  (an  order 
quashing    a    summons). 

In  New  York  appeals  may  be  taken 
to  the  court  of  appeals  from  judg 
ments  or  orders  finally  determining 
actions  or  special  proceedings.  Code 
Civ.  Proc,  §  190.  Such  an  order  is 
an  order  of  the  appellate  division  re- 
versing an  order  modifying  and  vary- 
ing a  direction  as  to  alimony  con- 
tained in  the  judgment  which  had 
dissolved  the  marriage  of  the  parties. 
Livingston  v.  Livingston,  173  N.  Y. 
377,  66  N.  E.  123,  61  L.  R.  A.  800, 
93  Am.  St.  Rep.  600,  relying  upon 
Wetmore  v.  Wetmore,  162  N.  Y.  503, 
56  N.  E.  997,  48  L.  R.   A.   666. 

9.  Incorporated  in  the  statutory 
definitions  of  some  of  the  states,  as, 
for  example,  in  the  states  cited  in  the 
preceding  note. 

10.  Bozson  V.  Altrincham  Urban 
Council,  72  L.  J.  K.  B.  271,  1  K.  B. 
547,  67  J.  P.  397.  For  further  defini- 
tions of  final  orders,  see:  Minn.  —  En- 
trop  v.  Williams,  11  Minn.  381.  N.  Y. 
People  V.  American  Loan  &  Tr.  Co., 
150  N.  Y.  117,  44  N.  E.  949.  Ohio. — 
Henry  v.  Jeans,  48  Ohio  St.  443,  28  N. 
E.  672;  Hobbs  v.  Beckwith,  6  Ohio  St. 
254. 

Substantially  the  definition  of  the 
text  was  given  by  Judge  Miller  in 
Chappell  v.  Funk,  57  Md.  465,  472,  con- 
struing Md.  Code,  Art.  5,  §  20,  regulat- 
ing appeals  from  courts  of  equity.  "A 
demurrer  to  the  entire  bill  does  finally 
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settle  (so  far  as  the  court  passing  it 
can  do  so)  a  disputed  right  of  the 
parties."  Darcey  v.  Bayne,  105  Md. 
365,  66  Atl.  434,  10  L.  R.  A.  (N.  S) 
863. 

11.  JMeb.  —  Clarke  v.  Nebraska  Nat. 
Bk.,  49  Neb.  800,  69  N.  W.  104.  N.Y. 
Cook  v.  Dickenson,  5  Sandf  663.  Ohio. 
Armstrong  v.  Herancourt  Brew.  Co.,  53 
Ohio  St.  467,  42  N.  E    425 

12.  Howell  V.  Mills,  53  N.  Y.  329; 
People  v.  New  York  Cent.  R  Co.  29 
N.   Y.  418 

No  Special  Legal  Meaning  — In  the 
case  of  Security  Bank  of  New.  York  v. 
National  Bank,  48  How.  Pr.  (N.  Y.)  135, 
it  is  said  that  the  term  "substantial" 
had  no  special  legal  significance  when  it 
was  incorporated  into  the  code.  For 
that  reason,  it  was  further  said,  it 
must  be  construed  according  to  its  pop- 
ular and  usual  signification;  and,  under- 
stood in  that  manner,  it  includes  all 
positive,  material,  and  absolute  rights, 
as  distinguishable  from  those  of  a 
merely  formal  or  unessential  nature. 

13.  Martin  v.  Windsor  Hotel  Co.,  70 
N.   Y.   101. 

14.  "When  such  right  is  denied  by 
the  judge  upon  the  trial,  such  denial 
furnishes  ground  for  exception,  which 
is  the  subject  of  review  upon  appeal." 
Murray  V.  New  York  L.  Ins.  Co.,  85  N. 
Y.  236;  Millerd  v.  Thorn,  56  N.  Y.  402. 

See  the  title  "Open  and  Close." 

15.  Vesper  v.  Farnsworth,  40  Wis. 
357. 
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final  must  determine  the  action  and  prevent  a  judgment.16  An  order 
that  discharges  a  garnishee  before  judgment;17  striking  a  cause  from 
the  calendar  for  non-joinder  of  parties  ;1S  an  order  striking  out  a 
cross-bill;19  an  order  refusing  to  require  an  executor  to  make  final 
settlement,20  are  illustrative  of  such  orders.  An  order,  however,  re- 
fusing to  dismiss  an  action  upon  the  motion  of  defendant;21  or  one 
granting  a  new  trial  ;22  or  an  order  refusing  a  motion  to  set  aside  a 
complaint,  because  of  variance  from  the  summons,23  does  not  de- 
termine the  action  and  prevent  judgment. 

10.  Special  Proceedings.  —  The  terms  "actions"  and  "special 
proceedings"  are  frequently  found  in  the  codes,  and  are  used  in 
contradistinction,  and  the  distinction  between  the  two  is  well  recog- 
nized24 

'  Actions  refer  to  remedies  included  within  both  the  common  law 
and  equity  procedure.  Proceedings  that  are  not  covered  by  such 
remedies  are  known  as  "special  proceedings.""5  In  other  words,  a 
special  proceeding  is  a  general  term  for  all  civil  proceedings  that  are 
not  ordinary 

A  final  order,  therefore,  may  be  made  either  in  an  "action"  or  in 
u  "special  proceeding."27  The  phrase,  however,  has  no  reference  to 
"provisional  remedies"  in  actions  at  law    and  in  equity.28 

11.  Final  Orders  After  Judgment.  —  There  may  be  an  appealable 


16  "Ad  order  in  the  progress  of  a  This  definition  is  found,  substantially, 
suit,  and  before  judgment,  to  be  final,'  in  the  statutes  of  New  York,  North 
and   lay  the   foundation  for  a  petition    Carolina,    South    Carolina,    North    Da- 


rn error,  must  be  such  as  determines 
the  action  and  prevents  the  judg- 
ment "  People  v  American  L.  &  T. 
Co.,  150  N  Y  117,44  N  E.  949;  Hobbs 
v.  Beckwith,  6  Ohi-  That  there 

may  also  be  a  final  order  after  judg- 
ment, gee  infra,  II,  G.  15 

17  Turpin  v.  Coates,  12  Neb.  321, 
11    N    \V    300. 

18.  Cooper  v.  "Waterloo,  88  Wis.  433, 
60    X.    W.    714 

19.  Mahaska  Count y  State  Bank  t\ 
Christ,  82  lo  386. 

20.  Balhnger  r.  Ingalls,  21  Cre.  191, 
27   Pac.   1038. 

21.  Grimes  v.   Chamberlain,   27 
605,  43  N.  W    395. 

22.  Fisk  f.  Henarie,  15  Ore.  89.  13 
Pac.  760. 

23.  Commissioners  of  Siblev  Co.  v. 
Young,  21  Minn.  335. 

24.  Code  Definition.  —  An  action  is 
an  ordinary  proceeding  in  a  court  of 
justice  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or 
prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense.  Every 
other   remedy   is   a   special   proceeding. 


kota,  South  Dakota,  Wisconsin,  Cali- 
fornia. Kansas,  Montana,  Oklahoma, 
and,  doubtless,  many  other  states. 

The  following  proceedings  may  be 
classed  as  special:  Amercement;  ar- 
bitration and  award;  admission  to 
practice  law;  appraisement  and  assess- 
ment to  take  land  under  power  of 
eminent  domain;  attachment  for  con- 
tempt; bastardy;  to  cure  certain  de- 
fects and  omissions;  to  change  name; 
habeas  corpus;  to  open  streets  or  high- 
ted  elections.  Bliss  on 
Code  Pleading,  §  1,  note.  And  see 
r.  American  L.  &  T.  Co.,  150 
N.  Y.  117,  44  N.  E.  949;  and  Vol. 
I  of  this  series,  pp.  20  et  seq. 

25.  7/t  re  Central  Irr.  Dist.,  117 
Cal.  3S2,  49  Pac.  356. 

26.  Cal.  —  In  re  Joseph's  Estate, 
118  Cal.  660,  50  Pac.  768.  Minn. — 
Schuster  v.  Schuster,  84  Minn.  403,  87 
N.  W.  1014.  N.  Y.  —  Owens  V.  Ford, 
124  N.  Y.  Supp.  839,  construing  Code 
Civ.  Proc.   §3334. 

27.  See  supra,  II,  B. 

28.  State  v.  District  Court,  28 
Mont.   227,  72  Pac.  613. 
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final  order  made  even  after  the  rendition  of  judgment.29  As  a  gen- 
eral rule,  orders  relating  to  the  opening  and  vacating  of  judgments 
are  not  final,30  but  orders  amending  judgments,31  or  orders  upon 
summary  applications  after  judgment,  may,  under  many  of  the 
statutes,  be  appealed.82 

12.  Illustrations  of  Final  Decisions.  —  The  limitations  of  this 
article  make  it  impossible  to  present  anything  like  an  exhaustive  list 
of  all  the  decisions  that  have  been  held  final.  Such  a  list,  moreover, 
would  be  of  no  general  benefit  to  the  practitioner.  A  few  illustrations, 
however,  culled  from  many  are  given  in  the  notes,  and  will  serve  to 


29.  See  definition  of  final  orders, 
supra,  II,  E,  7.  See,  also:  Cal. — 
City  of  Los  Anseles  v.  Pomeroy, 
132  Cal.  340,  64  Pac.  477;  McDonald 
v.  MeConkey,  57  Cal.  325.  Conn.— 
Barber  v.  International  Co.  of  Mexico, 
74  Conn.  652,  51  Atl.  857,  92  Am. 
St.  Bep.  246.  Idaho.  —  Dahlstrom  v. 
Portland  Min.  Co.,  12  Idaho  87,  85 
Pac.  916.  Kan.  —  Koehler  v.  Ball,  2 
Kan.  154,  83  Am.  Dec.  451.  Mont.— 
Beach  v.  Spokane  E.  &  W.  Co.,  21 
Mont.  7,  52  Pac.  560.  N.  Y.  —  Stan- 
nard  v.  Hubbell,  123  N.  Y.  520,  25  N. 
E.  1084.  Wis.  —  Jarvis  v.  Hamilton, 
37   Wis.   87. 

30.  U.  S.  — Piddle  v.  Hudgins,  58 
Fed.  490,  7  C.  C.  A.  335.  Colo. —  In 
re  Emanuel's  Etate,  31  Colo.  440,  72 
Pac.  1079.  HI. — Dean  v.  Gerlach,  34 
111.  App.  233.  Ind.  — Branham  v.  Ft. 
Wayne  &  S.  E.  Co.,  7  Ind.  524.  Kan.  — 
List  V.  Jockheck,  45  Kan.  349,  748,  27 
Pac.  184.  Neb. —  Browne  v.  Croft,  3 
Neb.  (Unof.)  134,  93  N.  W.  406.  N. 
C.  —  Manning  v.  Eoanoke  &  T.  E. 
Co.,  122  N.  C.  824,  28  S.  E.  936. 
Pa. —  Appeal  of  English,  119  Pa.  533, 
13  Atl.  479;  People's  Fire  Ins.  Co. 
v.  Hartshorne,  84  Pa.  453.  S.  D. — 
Meade  County  Bank  v.  Decker,  17 
S.  D.  590,  98  N.  W.  86.  Utah. —East- 
man v.  Gurrey,  14  Utah  169,  46  Pac. 
828.  Wash.  —  Greene  v.  Williams,  6 
Wash.  260,  33  Pac.  588. 

Court  Having  No  Power  To  Vacate 
Judgment.  — ' '  The  question  involved 
is  one  of  power,  for  if  the  court 
had  power  to  make  the  order,  when  it 
was  made,  then  it  was  not  a  final 
judgment,  as  it  merely  vacated  the 
former  judgment  for  the  purpose  of  a 
new  trial  upon  the  merits  of  the  orig- 
inal action.  If  the  court  had  no  juris- 
diction over  that  judgment,  the   order 


would  be  an  order  in  a  new  proceed- 
ing, and  in  that  view  final  and  review- 
able." Chief  Justice  Fuller,  in  Hume 
v.  Bowie,  148  U.  S.  245,  13  Sup.  Ct. 
582,  37  L.  ed.  438.  See,  also,  Deer- 
ing  &  Co.  v.  Creighton,  26  Ore.  556, 
38  Pac.  710;  Trullenger  v.  Todd,  5 
Ore.  36. 

Fraud.  —  A  decree  granting  or  re- 
fusing the  relief  asked  in  a  bill  to 
vacate  a  decree  on  the  ground  of 
fraud  is  reviewable  on  appeal.  Hen- 
dryx  V.  Perkins,  114  Fed.  801,  52  C. 
C.  A.  435. 

31.  Ala.  — Memphis     &     C.     R.     Co. 

v.   Whorley,   74   Ala.   264.     Cal Tuff- 

ree  v.  Stearns  Ranchos  Co.,  124  Cal. 
306,  57  Pac.  69.  Ky.  —  Varnon  v. 
Moore,  1  T.  B.  Mon.  213.  Mont. — 
State  V.  District  Court,  32  Mont.  20, 
79  Pac.  410.  Wash.  — Brady  v. 
Onffroy,  37  Wash.  482,  79  Pac.  1004. 

A  motion  to  correct  a  judgment  if 
denied  is  not  appealable  as  a  separate 
final  judgment.  Cullen  v.  Harris,  27 
Utah  4,  73  Pac.  1048. 

32.  Cal.  —  Pignaz  v.  Burnett,  119 
Cal.  157,  51  Pac.  48.  Dak.  — Bond 
v.  Charleen,  1  Dak.  224,  46  N.  W. 
585.  Minn.  —  Westervelt  v.  King,  4 
Minn.  320.  Mo.  —  McAnaw  v.  Mat- 
this,  129  Mo.  142,  31  S.  W.  344. 
N.  Y.  —  Sherman  v.  Felt,  2  N.  Y. 
186,  3  How.  Pr.  425. 

Appealable  Special  Orders  After 
Final  Judgment.  —  Hlustrations.  —  An 
order  for  the  examination  of  a  judg- 
ment debtor.  Ackerman  v.  Green,  107 
Mo.  App.  341,  81  S.  W.  509.  An  order 
sustaining  a  motion  to  recall  and  quash 
the  execution.  Little  &  Smith  v. 
Atchison,  etc.  E.  Co.,  4  Ind.  Ter.  698, 
76  S.  W.  283.  An  order  refusing  to 
confirm  a  sale  in  partition.  Dunn  v. 
Dunn,    137   Cal,   51,   69   Pac.    847.     An 
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show  the  general  character  of  the  decisions  that  relate  to  the  require- 
ments of  a  final  determination.33 

F.  Interlocutory  Orders.  —  1.  Meaning  of.  —  Interlocutory  or 
intermediate  orders  comprise  a  large  class  of  orders  in  which  the 
rights  or  interests  of  parties  may  be  affected;  nevertheless  further 


order  taxing  the  costs  of  appeal  on 
remittitur.  Kyan  V.  Maxey,  15  Mont. 
100,   38   Pac.   228. 

33.     Illustrations  of  Final  Judgments 
or    Decrees.  —  TJ.    S.  —  Davies    V.    Cor- 
bin,    112    U.    S.    36,    5    Sup.    Ct.    4,    28 
L.  ed.  627;   Hartman  v.  Greenhow,  102 
U.   S.   672,  26   L.   ed.   271    (ordering   or 
denying   writ    of   mandamus);    Stovall 
p.    Banks,    10    Wall.    583,    19    L.    ed 
1036;    Thompson   V.    Dean,    7    Wall.    342, 
19   I.,  ed.  94;   Bronson  r.   Railway  Co., 
2   Black   524,    17   L.    ed.    359;    W 
&    E.   Canal   Co.  v.   Beers,   1    Blai 
17  L.  ed.  41    (absolute  money  decrees). 
Ala. —  Ex   parti     Elyton   Land  <'o.,  104 
Ala.  88,  15  So.  939,  a  judgment  decree- 
lower.     Cal. —  Hal  lock   r.  Jaudin, 
34   Cal.    167    (a  judgment  by  default); 
Peck    r.    Vandenberg,    30   Cal.   11    (con- 
firm in  j:    reports    of    commissioners    in 
partition   suits).      Colo.  —  Smith   V.   Mc- 
Court,  8  Colo.   App.    146,   45    Pac.    239, 
decree  of  mortgage  foreclosure.     Conn. 
Fayerweather  v.  Sfonson,  61  Conn.  431, 
23*  Atl.    878.     Fla.  — Singer    M' 
r.    Bpratt,    20   Fla.    1:22,    dismissing   an 
application   for   a   writ   of  prohibition. 
111. —  Hedges    v.    Meyers,    5    111.    App. 
347.      Ky. —  Larue    V.    Larue,    2    Litt. 
directing    the    transfer    of    prop- 
erty.     La.  —  State   V.   Orleans    District 
Judge,     36     La.     Ann.     301,     decreeing 
liquidation     of     community     property. 
Md.  —  Tome  t\   King,   64   Md.    166,   21 
Atl.     270.     Mich.  —  Shepherd    v.   Rice, 
38   Mich.    556    (deciding    the    legal    es- 
tate    of     parties     in     land);     Shaw    r. 
Shaw.    9     Mich.     164     (divorce     a     vin- 
culo);   Crippen   r.    People,    8    Mich.   117 
(abating  a  nuisance).     Mo. —   State  r. 
Field,  37  Mo.  App.  83  (removing  ast 
in    insolvency);    Bredell    v.    A 
8    Mo.    App."  110     (directing    that    de- 
fendant  bring   suit   to   try   title    or   be 
barred).     Mont.  —  In  re  McFarland,  10 
Mont.   445.   26  Pac.   185,  decree   of  dis- 
tribution  to   the   distributees   of  an   es- 
tate.     N.   Y.  —  Produce   Bank    v.   Mor- 
ton.  10   Jones   &   S.   472,   setting  aside 
a    conveyance.      W.    Va.  —  Tennant    t. 


Divine,  24  W.  Va.  387  (confirming  or 
setting  aside  awards  of  arbitration); 
Venable  r.  Coffman,  2  W.  Va.  102  (re- 
moving trustees  of  church  property). 

Probate  Court  Proceedings.  —  Ala. — 
Clemens  V.  Walker,  40  Ala.  189  (revok- 
ing letters  testamentary) ;  Bartol  V. 
Calvert,  21  Ala.  42.  Colo.  —  Squires  V. 
Ryan,  3  Colo.  532,  rejecting  claim 
Ind.  —  Ward  v.  Ange- 
vine,  46  Ind.  415,  removing  a  guardian. 
La.  —  Heghers  v.  Antheman,  1  Mart. 
(N.  S.)  73,  judgment  probating  a  will. 
Mo.  — State  v.  Allen,  92  Mo.  20,  4  S. 
W.  414  (rescinding  appointment  of  a 
guardian);  Tutt  V.  Boyer,  51  Mo.  425 
roval  of  sale  of  lands  by  an  ad- 
ministrator). Pa.  —  Appeal  of  Schwil- 
ke,  100  Pa.  628;  Appeal  of  Robinson, 
62  Pa.  213  (a  decree  of  sale).  Tenn. - 
Williams  V.  Saunders,  5  Coldw.   60. 

Judgment  on  Demurrer  Dismissing 
Suit.  —  Ky.  —  Com.  V.  Peters,  4  Bush 
403.  La.  —  Nicholas  v.  Maddox,  52  La. 
Ann.  496,  26  So.  994.  Ore.  —  Scheif- 
felin  r.  Weatherred,  19  Ore.  172,  23 
Pac.  898. 

Judgments  of  Nonsuit.  —  U.  S. — 
Colorado  Eastern  R.  Co.  v.  Union  Pac. 
R.  Co.,  94  Fed.  312,  36  C.  C.  A.  263. 
Ala. —  Wool  r.  Coman,  56  Ala.  283. 
Cal.  — Byrne  r.  Hudson,  127  Cal.  254. 
59  Pac.  597.  Colo.  —  Corning  Tunnel 
Co.  v.  Pell,  4  Colo.  184.  Idaho.  —  La- 
lande  r.  McDonald,  2  Idaho  283,  13 
Pac.  347.  Kan.  —  Brenner  v.  Bigelow, 
8  Kan.  496.  La.  —  Vicksburg  S.  &  P. 
R.  Co.  v.  Scott,  47  La.  Ann.  706,  17  So. 
249. 

Judgments  Confirming  Reports  of 
Referees.  —  Louisville  Mfg.  Co.  v. 
Brown,  101  Ala.  273,  13  So.  15;  Way- 
man  v.  Jones,  4  Md.  Ch.  500. 

Judicial  Sales.  —  Ky.  —  Dawson  v. 
,  10  Bush  40S,  affirming  sale 
of  commissioner.  Mich.  —  Bullard  v. 
Green,  9  Mich.  222  (setting  aside  sale 
of  mortgaged  premises) ;  Benedict  r. 
Thompson,  2  Dougl.  299  (confirming 
master's  report  of  conveyance  of  mort- 
gaged   premises).      Mo.  —  Wnuchope   t. 
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proceedings  are  necessary  in  order  to  finally  dispose  of  the  cause  and 
to  give  the  complete  relief  intended.31 

2.  Generally  Not  Directly  Appealable.  —  Such  orders  are  not 
directly  appealable  in  the  absence  of  express  statutory  provision,35 
although,  in  connection  with  the  appeal  of  final  decisions,  all  inter- 
mediate or  interlocutory  orders  may,  generally,  be  reviewed.3'1 

3.  Express  Statutory  Provision.  —  Many  of  the  statutes  make  ex- 
press provision  for  the  direct  appeal  of  certain  classes  of  interlocu- 
tory orders.37  The  statutes  vary  so  much,  however,  as  to  the  par- 
ticular orders  that  may  be  thus  reviewed  that  generalizations  are 
impracticable.  Moreover,  the  statutes  authorizing  such  direct  ap- 
peals are  strictly  construed  and  are  not  enlarged  by  implication.38 

4.  Illustrations   of   Appealable    Orders.  —  Some   illustrations   of 

McCormick,  158  Mo.  660,  59  S.  W.  970, 
sale  in  partition  vacated  N.  D.  —  Da- 
kota Inv.  Co.  v.  Sullivan,  9  N.  D  303, 
83  N.  W.  233,  81  Am.  St.  Rep.  584,  con- 
firming execution  sale  of  real  estate. 
Pa. —  Mackaness  v.  Long,  85  Pa.  158, 
setting  aside  sale  of  personal  property. 
Tex.  —  Scott  V.  Allen,  1  Tex.  508,  re- 
fusal to  quash  an  execution. 

Condemnation  Proceedings.  —  Wheel- 
ing &  B.  Bridge  Co.  v.  Wheeling  Bridge 
Co.,  138  U.  S.  287,  11  Sup.  Ct.  301,  34 
L.  ed.  967  (judgments  for  condemna- 
tion of  lands) ;  Skinner  V.  Lake  View 
Ave.  Co.,  57  111.  151  (approving  com- 
missioners' report  to  condemn  lands). 

34.  Md.  —  Keifer's  Heirs  v.  Reich- 
ert,  93  Md.  97,  48  Atl.  460;  Clagett  V. 
Crawford,  12  Gill  &  J.  281.  Mich. — 
Barry  v.  Briggs,  22  Mich.  201.  N.  Y.  — 
Cambridge  Valley  Nat.  Bk.  v.  Lynch, 
76  N.  Y.  514,  Meyers  v.  Becker,  29 
Hun  567. 


35.  Among  the  numerous  decisions 
are  the  following:  U.  S.  —  Columbia 
Ave.  Tr.  Co.  v.  MacAfee  Co.,  136  Fed. 
402,  69  C.  C.  A.  246.  Ark.  —  Brown  v. 
Norwell,  88  Ark.  590,  115  S.  W.  372. 
Cal.  —  Smith  v.  Super.  Ct.,  147  Cal.  336, 
82  Pac.  79.  Colo.  —  Brown  v.  Willough- 
by,  5  Colo.  1.  Ind. — •  Reese  v.  Beck,  9 
Ind.  238.  la.  —  Allen  v.  Davenport,  115 
Iowa  20,  87  N.  W.  743.  Minn.  — Ful- 
ton v.  Andrea,  72  Minn.  99,  75  N.  W.  4. 
Mo.  —  Voorhis  v.  Western  "Union,  etc. 
Assn.,  59  Mo.  App.  55.  S.  C.  —  Price 
v.  Nesbitt,  1  Hill  Ch.  445.  Tex.  — 
Ward  v.  Ward,  37  Tex.  389.  Va.  —  Eld- 
er's Exrs.  V.  Harris,  75  Va.  68. 

36.  Cal.  —  DeBarry  v.  Lambert,  10 
Cal.  503.  Colo.  —  Hagerman  v.  Moore, 
2  Colo.  App.  83,  29  Pac.  1014.  Kan. — 
Burch  v.  Adams,  40  Kan.  639,  20  Pac 
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476.  La.  —  State  v.  Judge  of  5th  Ju- 
dicial District,  29  La.  Ann.  803.  Me.  — 
Cameron  v.  Tyler,  71  Me.  27.  Minn. — 
Duluth  Transfer  R.  Co.  v.  Duluth 
Terminal  R.  Co.,  81  Minn.  62,  83  N.  W. 
497.  Tenn.  —  Joslyn  v.  Sappingtou,  1 
Overt.  222.  Vt.  —  Nelson  v.  Brown,  59 
Vt.  600,  10  Atl.  721.  Wash.  —  Jordan 
v.  Hutchinson,  39  Wash.  373,  81  Pac. 
867. 

No  Separate  Appeal.  —  The  rule  pro- 
viding that  upon  an  appeal  from  a 
final  judgment  prior  proceedings  in  the 
trial  of  the  cause  may  be  reviewed 
therewith,  gives  no  right,  after  final 
judgment,  to  separate  appeal  of  an  in- 
termediate order.  Bates  v.  Holbrook, 
89  App.  Div.  548,  85  N.  Y.  Supp.  673; 
Drake  v.  Scheunemann,  103  Wis.  458, 
79  N.  W.  749. 

37.  See   illustrations,   infra. 

Intermediate  Orders  Involving  Mer- 
its. —  It  is  provided  by  many  of  the 
statutes  that  intermediate  orders  "in- 
volving the  merits  of  an  action,  or 
some  part  thereof,"  may  be  appealed. 
The  courts,  in  construing  statutes  gov- 
erning appeals  from  interlocutory  or- 
ders have  held  that  this  phrase  must 
be  so  interpreted  as  to  embrace  orders 
which  pass  upon  the  substantial  legal 
rights  of  the  suitor,  whether  such 
rights  do,  or  do  not,  relate  directly  to 
the  cause  of  action  or  subject-matter  in 
controversy.  Minn.  —  St.  Paul,  etc.  R. 
Co.  V.  Gardner,  19  Minn.  132.  N.  Y. — 
Chapman  v.  Forbes,  123  N.  Y.  532,  26 
N.  E.  3;  St.  John  v.  West,  4  How.  Pr. 
329.  N.  D.  —  Bolton  v.  Donavan,  9  N. 
D.  575,  84  N.  W.  357.  Wis.  — Hekla 
F.  Ins.  Co.  V.  Morrison,  56  Wis.  133,  14 
N.  W.   12. 

38.  DeBarry  v.  Lambert,  10  Cal. 
503;  Juan  v.  Ingoldsby,  6  Cal.  439, 


APPEALS 


171 


directly  appealable  interlocutory  orders  gathered  from  the  statutes 
of  different  jurisdictions,  some  being  authorized  in  one  state  and 
others  in  another,  are  appended.  Probably  no  state  recognizes  all 
of  them  as  appealable  in  its  particular  jurisdiction,  and  certainly  in 
a  number  of  states  many  of  them  could  not  be  directly  appealed. 
Among  such  appealable  orders  are  the  following:  orders  relating  to 
continuances;39  provisional  remedies;40  injunctions;41  new  trials;42 
demurrers;43  receivers;44  habeas  corpus  proceedings;45  sales  of  real 
property;4"  execution  of  conveyances;47  decrees  in  partition  suits;48 
orders  affecting  substantial  rights  of  parties;49  orders  for  the  pay- 
ment of  money;50  orders  imposing  costs;51  and  orders  liable  to  cause 
irreparable  injury.5-  This  list  is  not  exhaustive,  but  affords  a  gen- 
eral view  of  the  nature  of  such  appealable  decisions. 

5.  Interlocutory  Orders  Final  in  Effect.  —  Although  an  order  may 
t (clinically  be  interlocutory  in  relation  to  the  proceedings,  yet  if 
in  effect  it  substantially  amounts  to  a  final  decision,  it  may,  in  some 
jurisdictions  at  least,  be  appealable  as  a  final  order." 

G.  Decisions  Upon  Pabticulab  .Matters.  —  1.  Parties.  —  Gen- 
judgment,  and  orders  affecting  substan- 
tial rights  in  special  proceedings,  are, 
in  many  states,  made  final  orders  by 
statute,  and  are,  consequently,  appeal- 
able as  final  orders.  See  ante,  II,  E,  8. 
In  some  jurisdictions,  however,  orders 
affecting  a  substantial  right  may  be 
appealed  from  even  if  interlocutory. 
See  N.  Y.  —  Townsend  v.  Hendricks,  40 
How.  Pr.  143.  N.  C.  —  Skinner  v.  Car- 
ter, 108  N.  C.  106,  12  S.  E.  908;  Leak 
V.  Covington,  95  N.  C.  193.  Wash. — 
In  re  Sutton's  Estate,  31  Wash.  340, 
71  Pac.  1012. 

50.  Pounds  v.  Chatham,  96  Ind.  342; 
Cook  v.  Nat.  Bank,  73  Ind.  256;  Mc- 
Knight    r.   Knisely,  25  Ind.   336. 

51.  Guilford  v.  Board  of  Comrs.,  120 
23,  27  S.  E.  94;  Sanborn  v.  Perry, 

86  Wis.  361,  56  N.  W.  337. 

52.  In  Louisiana  the  statute  pro- 
vides that  interlocutory  judgments  are 
appealable  when  they  work  irreparable 
injury.  Code  Proc,  art.  566.  See 
Bossier's  Heirs  v.  Hollin^sworth,  117 
La.  221,  41  So.  553;  Wenar  v.  Schwartz, 
116  La.  151,  40  So.  599;  Boimare  V.  St. 
Geme,  113  La.  830,  37  So.  770;  Succes- 
sion of  Bothick,  52  La.  Ann.  1S63,  28 
So.   1 ; 

53.  Townsend  r.  Petersen,  12  Colo. 
491,  21  Pac.  619;  Merrill  v.  Merrill,  92 
N.  C.  657.  Such  orders,  however,  are 
generally  regarded  as  final  orders  un- 
der that  class  of  final  orders  defined 
as  orders  affecting  a  substantial  right 
and  preventing  a  judgment. 
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39.  Moon  V.  Heifer,  25  Kan.  139; 
Aldridge  V.  Elerick,  1  Kan.  App.  306, 
41  Pac.  199.  See,  in  general,  II,  G, 
infra. 

40.  Bradlev  r.  Pverlev,  3  Kan.  App. 
357,  42  Pac.  930;  Quebec  Bank  v.  Car- 
roll, 1  S.  D.  1,  44  N.  W.  723.  See  infra, 
II,  G,  6. 

41.  111.  —  Frederick  r.  Connecticut 
River  Sav.  Bank,  106  111.  147.  Ind. — 
Bronenberg  r.  Board,  41  Ind.  502.  Kan. 
Andrews  v.  Love,  46  Kan.  264,  26  Pac. 
746.     See,  also,   II,  G,  9,  infra. 

42.  See   II,  G,   17,   infra. 

43.  See  infra,  II,  G,  5. 

44.  Pressley  v.  Lamb,  105  Ind.  171, 
4  N.  E.  682.     See  infra,  II,  G,  10. 

45.  Speer  r.  Davis,  38  Ind.  271.  See 
the  title   "Habeas  Corpus." 

46.  Thus  the  Indiana  statute  pro- 
vides for  an  appeal  from  interlocutory 
orders  "for  the  delivery  of  the  posses- 
sion of  real  propertv  or  the  sale  there- 
of." Rev.  St.,  §  646.  Simpson  r.  Pear- 
son, 31  Ind.  1.  99  Am.  Dec.  577.  Like- 
wise, in  West  Virginia.  See  Rader  v 
Adamson  37  W.  Va.  582,  16  S.  E.  808. 

47.  Rinehart  V.  Bowen,  44  Ind.  353. 
See  Hannon  v.  Weil,  69  Miss.  476,  13 
So.   878. 

48.  Cal.  — Watson  v.  Sutro,  77  Cal. 
609,  20  Pac.  88.  Ind.  —  Benefiel  v. 
Aughe,  93  Ind.  401.  Mass.  —  Jovce  v. 
Dyer,  189  Mass.  64,  75  N.  E.  81,  109 
Am.  St.  Rep.  603.  S.  O.  —  Capell  v. 
Moses,  36  S.  C.  559,  15  S.  E.  711. 

49.  Orders  affecting  substantial 
rights    when    such    orders    prevent     a 
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erally  speaking,  interlocutory  orders  relating  to  the  introduction, 
substitution,  and  intervention  of  parties  are  not  appealable.54  Where, 
however,  the  compulsory  bringing  in  of  a  new  party  affects  the 
merits  of  the  action,  an  appeal  lies  under  such  a  statutory  provision. 

2.  Process.  —  Decisions  upon  questions  of  process,  such,  for  ex- 
ample, as  quashing  or  refusing  to  quash  the  summons  for  improper 
or  defective  service,5'1  or  orders  relating  to  the  amendment  of 
process,57  are  not  appealable.  Some  cases,  however,  hold  that  an 
order  quashing  a  summons  and  setting  aside  the  service  is  a  final 
order  and  reviewable  as  such.58 

3.  Pleadings.  —  Most  orders  relating  to  pleadings,  such  as  amend- 
ments;59 motions  to  make  pleadings  more  definite  and  certain;60  to 
strike  from  the  files;61  to  strike  out  irrelevant  matter;62  to  elect  be- 


54. — U.  S.  —  Lewis  v.  Baltimore  &  L. 
E.  Co.,  62  Fed.  218,  10  C.  C.  A.  446,  8 
U.  S.  App.  645.  111.  — Young  v. 
Matthiesen  &  Hegeler  Zinc  Co.,  105  111. 
26.  Kan.  —  Chicago,  K.  &  W.  R.  Co. 
v.  Butts,  55  Kan.  660,  41  Pac.  948.  Ky. 
Hackworth  v.  Thompson,  7  Ky.  L.  Rep. 
294.  Neb.  — Hall  v.  Vanier,  7  Neb. 
397.  Pa.  —  Bossier  v.  Johns,  2  Pen.  & 
W.  331.  Utah.  — Jones  v.  New  York 
Life  Ins.  Co.,  11  Utah  401,  40  Pac.  702. 

Introducing  party  in  mortgage  fore- 
closure. In  Miller  v.  McLaughlin,  135 
Mich.  646,  98  N.  W.  390,  on  motion  to 
reinstate  an  appeal,  the  court  said: 
' '  This  is  a  suit  in  equity  to  foreclose  a 
mortgage.  It  is  the  second  time  the 
matter  has  been  in  this  court,  haviug 
once  been  heard  on  a  demurrer  to  the 
bill.  After  their  demurrer  was  overruled 
appellants  interposed  a  plea  setting  up 
facts  which,  it  is  claimed,  required  the 
state  of  Michigan  to  be  made  a  party. 
This  plea  was  overruled,  with  permis- 
sion to  defendants  to  put  in  their  an- 
swers to  the  bill  within  15  days.  From 
this  order  an  appeal  was  taken  to  this 
court.  The  appeal  was  dismissed  on  the 
ground  that  said  order  was  not  appeal- 
able. Appellants  now  move  for  a  rein- 
statement of  the  appeal  on  the  ground 
that  the  court  erred  in  dismissing  it. 
The  sole  question  is,  was  the  said  order 
appealable?  Is  this  a  final  order?  It 
deprives  appellants  of  no  property 
right.  It  works  no  immediate  injury 
to  their  rights.  It  cannot  damage  them 
until  a  final  decree  is  made,  and  then 
only  so  far  as  it  affects  said  decree. 
The  order  is  not  a  final  order.  It  is 
an  interlocutory  order,"  and  is  not  ap- 
pealable. 

55.  Hekla  Fire  Ins.  Co.  v.  Morrison, 
56  Wis.  133,  14  N.  W.  12. 
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56.  Kan.  —  Reynolds  v.  Packers' 
Nat.  Bk.,  66  Kan.  461,  71  Pac.  847.  Ky. 
Winn  v.  Carter  Dry-Goods  Co.,  102  Ky. 
370,  43  S.  W.  436.  Mass.  —  Richmond 
v.  Whittlesey,  2  Allen  230;  Blackmer  v. 
Davis,  16  Gray  120;  Browning  V.  Ban- 
croft, 5  Mete.  88.  Mich.  —  Brady  v.  To- 
ledo, etc.  R.  Co.,  73  Mich.  457,  41  N.  W. 
503.  Neb.  —  Standard  Dist.  Co.  V.  Frey- 
han,  34  Neb.  434,  51  N.  W.  976.  Wash. 
Prussian  Nat.  Ins.  Co.  v.  Northwest  Ins. 
Co.,  19  Wash.  281,  53  Pac.  158. 

57.  Techen  v.  Hoffmeyer,  77  111. 
App.  203;  Cooper  v.  Kinney,  2  Hilt. 
(N.   Y.)    12. 

58.  Newberry  v.  Arkansas,  K.  &  C. 
R.  Co.,  52  Kan.  613,  35  Pac.  210.  And 
see  Elliott  v.  Corbin,  4  Iowa  564;  State 
V.  Town  of  Lincoln,  67  Wis.  274,  30  N. 
W.  360. 

59.  Ga.  —  Jackson  v.  Green,  58  Ga. 
460.  Kan.  —  Stebbins  v.  Laird,  10  Kan. 
229.  Me.  —  Gilman  v.  Emery,  54  Me. 
460. 

60.  Fladger  v.  Beckman,  42  S.  C. 
547,  20  S.  E.  790;  Dudley  v.  Grissler,  5 
Jones  &  S.  (N.  Y.)  412;  Hughes  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  13  Jones 
&  S.  (N.  Y.)  114.  See,  however,  Clark 
v.  Langworthy,  12  Wis.  441;  Eisner  v. 
Eisner,  89  Hun  480,  35  N.  Y.  Supp.  393. 

61.  Mo.  —  Pearce  v.  McClanahan,  50 
Mo.  267.  Mont.  —  Owen  v.  McCormick, 
5  Mont.  255,  5  Pac.  280.  Neb.— 
Welch  v.  Calhoun,  22  Neb.  166,  34  N. 
W.  348. 

In  Equity.  —  An  order  striking  from 
the  files  a  bill  in  equity  is  appealable. 
McMann  v.  Wescott,  47  Mich.  177,  in 
N.  W.  190;  Webster  v.  Hitchcock,  11 
Mich.  56. 

62.  Ind.  — .  Brown  v.  Summers,  91 
Ind.  151.     N.  Y.  —  Morehouse  v.  Yeag- 
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tween  different  causes  of  action;63  refusing  to  dismiss  complaint;04 
and  orders  upon  answers,  and  demurrers,  to  pleas  in  abatement,63 
are  not  final,  and  consequently  not  appealable. 

4.  Nonsuits  and  Dismissals.  —  Orders  of  compulsory  nonsuit  are, 
as  a  rule,  appealable,00  but  a  refusal  to  grant  such  an  order  is 
merely  interlocutory  and  not  subject  to  appeal.67  If  the  plaintiff, 
however,  suffers  a  voluntary  nonsuit,  no  appeal  lies.68     The  same 


er,  6  Jones  &  S.  (X.  Y.)  50.  N.  C.  — 
Best  v.  Clyde,  86  X.  C.  4.  Wis. — 
Fisher  v.  Schuri,  73  Wis.  370,  41  X. 
W.  527. 

63.  Jones  v.  Johnson,  10  Bush  (Ky.) 
649. 

64.  Xo  appeal  from  order  refusing 
to  dismiss  an  action.  Ala.  —  Mabry  v. 
Dickens,  31  Ala.  243.     Kan.  —  Sin 

V.  Rothschild,  43  Kan.  33,  22  Pac.  1019; 
Dolbee  v.  Hoover,  8  Kan.  124.  Mass. — 
Lamphear  v.  Lamprey,  4  Mass.  107. 
Neb. —  Sims  v.  Davis,  48  Xeb.  720,  G7 
X.  W.  765.  N.  T.  —  Metropolitan  B. 
Co.  V.  Johnston,  84  Ilun  83,  32  X.  Y. 
Supp.  49.  Compare,  however,  Elliott  v. 
Pollitzer,  24  S.  C.  81. 

Order  of  Dismissal.  —  An  order  dis- 
missing a  case  is  ;i  final  order  and  ap- 
pealable as  such.  Moore  V.  Toennisson, 
28  Kan.  433.  Other  cases,  however, 
hold  that  such  orders  are  not  appeal- 
able unless  judgment  has  been  entered. 
Metropolitan  R.  Co.  v.  Johnston,  84 
Bun  83,  32  X.  Y.  Snpp.  49.  Johannes 
V.  Youngs,  42   Wis.   401. 

65.  U.  S. —  Fitzpatrick  P.  Flanna- 
gan,  106  U.  S.  648,  1  Sup.  Ct.  369,  27 
L.  ed.  211.  Mass.  —  Rutland  Co.  Nat. 
Bk.  v.  Johnson,  155  Ma  \.  B. 
59;  Young  v.  P.  &  S.  Steamship  Co., 
l.'n  Mass.  550,  23  X.  E.  579;  Wildes  v. 
Marshall,  117  Mass.  311;  Willard  v. 
Stone,  13  Gray  475.  Neb.  —  Bartels  v. 
Sonnenschein,  54  Xeb.  68,  74  X.  W.  117. 
N.  C  — State  Bank  v.  Raiford,  S  X.  C. 
189.  Tenn.  —  Joslyn  r.  Sappington,  1 
Overt.  222. 

66.  U.  S.  —  Meehan  r.  Valentine, 
145  U.  S.  611,  12  Pup.  Ct.  972.  36  L. 
ed.  835;  Colorado  East.  R.  Co.  v.  Union 
Pac.  R.  Co.,  94  Fed.  312,  36  C.  C. 
A.  263.  Ala.  — Wood  V.  Coman,  56 
Ala.  283.  Colo.  —  Corning  Tunnel  Co. 
v.  Pell,  4  Colo.  184.  Conn.  —  TToyt  v. 
Brooks,  10  Conn.  188.  Fla.  —  Cook  r. 
Cook,  18  Fla.  634.  Idaho.  —  Lalande 
v.  McDonald,  2  Idaho  283,  13  Pac.  347. 
111.  —  Wormley  v.  Wormley,  207  111. 
411,  69  X.  E.  865,  3  L.  R.  A.  (X. 
S.)    481.     Ind.  —  Koons  v.  Williamson, 


90  Ind.  599.  Kan.  —  Moore  V.  Toennis- 
son, 28  Kan.  433.  La.  —  Vieksburg 
S.  &  P.  R.  Co.  v.  Scott,  47  La.  Ann. 
706,  17  So.  249.  Me.  —  Perley  v.  Lit- 
tle, 3  Me.  97.  Md.  —  State  V.  Bryan, 
3  Gill  388.  Mass.  —  Snell  V.  Dwight, 
121  Mass.  348.  Mo. —  Bowie  v.  Kan- 
sas City,  51  Mo.  454.  Mont.  —  Holter 
Lumber  Co.  v.  Fireman's  Fund  Ins. 
Co.,  is  Mont.  282,  45  Pac.  207. 
Neb.  —  Rogers  v.  Russell,  11  Neb.  361, 
9  X.  W.  547.  N.  Y.  — Gates  v.  Can- 
field,  2  Civ.  Proc.  254.  N.  C.  —  Mob- 
ley  v.  Watts,  98  N.  C.  284,  3  S.  E.  677. 
Ohio.  —  Phillips  v.  Mustard,  2  Ohio 
Dec.  455.  Pa.  —  Selfridge  v.  Tilgham, 
1  Phila.  580.  S.  D.  —  Lawrence 
County  v.  Meade  County,  6  S.  D.  626, 
62  N.  W.  957.  Tex.  —  Parker  v.  Spen- 
cer, 61  Tex.  155.  Wis.  —  Collins  v. 
Waggoner,  20  Wis.  48. 

67.  Ala. —  Davis  v.  You,  43  Ala. 
691.  Cal.  —  Tripp  r.  Santa  Rosa  St. 
R.  Co.,  60  Cal.  631,  11  Pac.  219.  Conn. 
McVeigh  v.  Ripley,  77  Conn.  136,  58 
Ail.   701;   Clapp   p.  Hartford,  35  Conn. 

111.  —  Steward  v.  Parsons,  112 
111.  Ann.  611;  Xewman  v.  Dick,  23 
111.  278.  Kan.  —  Edenfield  V.  Barn- 
hart,  5  Kan.  225.  Me.  —  City  of  Au- 
burn v.  Union  Water  Power  Co.,  90 
Me.  71,  37  Atl.  335.  Mass. —  Lam- 
phear v.  Lamprey,  4  Mass.  107.  Neb. 
Sims  V.  Davis,  48  Neb.  720,  67  N. 
W.  765.  N.  Y.  —  Berkowitz  v.  Frank 
Brewer v,  113  N.  Y.  Snpp.  919;  In  re 
Phalen's  Will,  51  ITun  208,  16  Civ. 
Proc.  292,  4  X.  Y.  Supp.  408.  N.  C. — 
Cooper  V.  Wvman,  122  N.  C.  784,  29 
S.  K.  947,  65" Am.  St.  Rep.  731.  Pa. — 
Pierce  r.  Barney,  209  Pa.  132,  58  Atl. 
152;  Ripka  r.  Mutual  Fire  Ins.  Co., 
36  Pa.  Super.  517.  R.  I.  —  Butler  v. 
Rhode  Island  Co.,  68  Atl.  425.  S.  C. — 
Ajmew  V.  Adams,  24  S.  C.  86. 

68.  U.  S.  —  Central  Transp.  Co.  v. 
Pullman  Palace  Car  Co.,  139  U.  S. 
24,  11  Sup.  Ct.  478,  35  L.  ed.  55. 
Fla. — -Anderson  v.  Presbyterian  Church, 
13  Fla.  592.  Ga.  —  Jones  V.  Mobile 
&     G.     R.,    64     Ga.    446.      HI.  — Brown 

vol  n 
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general  rules  apply  to  orders  relating  to  the  dismissal  of  actions.69 
5.  Demurrers.  —  Orders  merely  overruling  or  sustaining  demur- 
rers are  not  final  orders,  and  are  not  appealable.70  In  some  states, 
however,  the  statutes  expressly  provide  for  the  review  of  such  deci- 
sions.71   Where,  however,  judgment  is  entered  on  demurrer,  an  ap- 


v.  Malledy,  19  UL  290.  Ind.  —  Kelsey  | 
v.  Eoss,  6  Blackf.  536.  Md.  — Boyd 
V.  Kienzle,  46  Md.  294.  Miss.  —  Green- 
lee v.  McCoy,  30  Miss.  588.  Mo.— 
Chouteau  v.  Eouse,  90  Mo.  191,  2  S. 
W.  209;  Chas.  F.  Netzon  Mfg.  Co.  v. 
Baker,  137  Mo.  App.  670,  19  S.  W. 
450;  Carter  v.  O'Neil,  102  Mo.  App. 
391,  76  S.  W.  717.  N.  J.  —  Central 
R.  Co.  V.  Moore,  24  N.  J.  L.  824.  N. 
Y. — Van  Wormer  V.  Albany,  18  Wend. 
169.  N.  C.  —  Hedrick  v.  Pratt,  94  N. 
C  101.  Ohio.  —  Jackson  v.  Jackson, 
16  Ohio  St.  163.  Tex.  — Hanks  v. 
Thompson,  5  Tex.  6.  Va.  —  Mallory  v. 
Taylor,  90   Va.   348,   18   S.  E.  438. 

69.  See    cases    in    three    preceding 
notes. 

70.  U.  S.  —  Blakely  v.  Fish,  Hempst. 

II,  30  Fed.  Cas.  No.  18,240.  Ark. — 
Benton  County  V.  Rutherford,  30  Ark. 
665.  Cal.—  Foster  r.  Bowles,  138  Cal. 
449,  71  Pac.  495;  Moulton  v.  Ellmaker, 
30  Cal.  527;  Moraga  V.  Emeric,  4  Cal. 
308.  Del.  —  Norfolk  Lumb.  Co.  v. 
Simmons,  2  Marv.  317,  43  Atl.  163. 
Fla.  — Barkley  v.  Russ,  13  Fla.  589. 
Ga.  —  Stromberg-Carlson  Tel.  Mfg.  Co. 
v.   Bisbee,   115   Ga.   346,   41   S.  E.   573. 

III.  —  French  v.  Bellows  Falls  Sav. 
Inst.,  67  111.  App.  179.  Ind.  — Bran- 
nock  v.  Stocker,  76  Ind.  573;  Ernest 
V.  Grand  Trunk  Western  R.  Co.,  34 
Ind.  App.  409,  72  N.  E.  1136.  Ky.  — 
Ferguson  v.  Mason,  20  Ky.  L.  Rep. 
1702,  50  S.  W.  15;  Smith  v.  Smith, 
9  Ky.  L.  Rep.  440.  Me.  —  Copeland  v. 
Hewett,  93  Me.  554,  45  Atl.  824.  Md.  — 
Schindel  v.  Suman,  13  Md.  310.  Mass. 
Kellogg  v.  Kimball,  122  Mass.  163. 
Mich.  — Kerr  r.  Rupp,  144  Mich.  269, 
107  N.  W.  1059;  Fitzsimmons  V.  Mil- 
waukee L.  S.  &  W.  R.  Co.,  98  Mich. 
257  57  N.  W.  127.  Mo.  —  National 
Banking  &  Ins.  Co.  v.  Knaup,  55  Mo. 
154;  Eobinson  v.  Morgan  Co.  Ct.,  32 
Mo  428  Neb. —  Miller  v.  Burlington 
&  M.  R.  R.  Co.,  7  Neb.  227.  Nev.— 
State  v.  Earl,  1  Nev.  394.  N.  Y. — 
Miller  v.  Sheldon,  15  Hun  220.  Ohio. 
Wachtel  v.  District  Grand  Lodge  No. 
2  1  Wkly.  Law  Bui.  363.  Pa. —Rich- 
ardson v.  Richardson,  193  Pa.  279,  44 
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Atl.  445.  R.  I. — Taylor  v.  Loomis,  21 
R.  I.  277,  43  Atl.  180.  Tex.  —  Dixon 
v.  Sanderson,  72  Tex.  359,  6  S.  W. 
831.  Utah.  —  Thomas  v.  U.  P.  R.  Co., 
1  Utah  184.  Vt.  — Wright  &  Valley 
v.  Creamery  Package  Co.,  77  Vt.  17, 
58  Atl.  803.  Wash.  — State  v.  Flem- 
ing, 37  Wash.  531,  79  Pac.  1115; 
Olsen  v.  Newton,  3  Wash.  429,  30  Pac. 
450.  Wyo.  —  Turner  v.  Hamilton,  10 
Wyo.   177,  67  Pac.   1117. 

Appeal  From  Dismissal  After  De- 
murrer Sustained.  —  ' '  While  there  are 
some  expressions  to  be  found  in  the 
books  to  the  effect  that  an  order  sus- 
taining a  demurrer  to  a  bill  for  want 
of  equity  puts  an  end  to  the  case,  yet 
when  such  an  order  is  entered  com- 
plainant has  still  a  clear  right  to  ask 
leave  to  amend  the  bill  of  complaint, 
and  defendants  have  no  decree  for 
their  costs,  nor  for  execution  to  col- 
lect the  same;  and  we  think  the  mod- 
ern and  better  practice  is  to  treat  the 
order  sustaining  the  demurrer  as  in- 
terlocutory merely.  If  complainant 
elects  to  abide  by  its  bill  it  should 
ask  the  court  to  enter  such  election 
of  record.  It  will  then  be  the  duty 
of  the  court  to  dismiss  the  bill  at  the 
cost  of  complainant,  and  when  that  is 
done,  the  order  of  dismissal  is  final, 
and  appeal  or  writ  of  error  will  lie." 
Peru  Plow  &  Wheel  Co.  v.  Sandwich 
Enterprise   Co.,   77   111.   App.   653. 

Ruling  on  Demurrer  Neither  a  Final 
Judgment  Nor  Interlocutory  Order. — 
"Under  the  statute  an  appeal  can  only 
be  prosecuted  from  a  final  judgment. 
There  are  exceptions  to  this  general 
statute  governing  appeals,  but  this  ap- 
peal does  not  come  within  any  of  such 
exceptions.  The  ruling  on  a  demurrer 
is  not  a  final  judgment,  within  the 
meaning  of  the  statute;  neither  is  it 
an  interlocutory  order,  and  an  appeal 
does  not  lie  therefrom."  Foster  v. 
Lindley,  20  Ind.  App.  155,  50  N.  E. 
367. 

71.  D.  C.  —  Commercial  Nat.  Bank 
V.  Consumers'  Brew.  Co.,  16  App.  Cas. 
186.  Kan.  —  Bartholomew  v.  Guthrie, 
71    Kan.    705,    81    Pae.    491.      Mass.— 
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peal  may  be  taken  from  the  judgment,72  as  where  demurrant  refused 
to  plead. 

6.  Provisional  Remedies.  —  a.  Appeal  Dependent  Upon  Statute. 
Orders  that  are  strictly  provisional,  or  temporary,  cannot,  neces- 
sarily, be  appealed  from  as  final  orders,  and  are,  therefore,  review- 
able only  under  the  express  provision  of  the  statute.  Provisional  rem- 
edies generally  include  arrest  and  bail  in  civil  actions;  replevin 
pendente  lite:  attachment;  garnishment;  temporary  injunctions;  re- 
ceivers; and  the  depositing  in  court  of  money  or  other  property.73 
Some  of  the  code  states  provide  for  the  direct  appellate  review  of 
orders  relating  to  provisional  remedies,74  but  the  statutory  details  of 
procedure  in  these  remedies  vary  so  much  that  the  local  statute  must 
be  consulted. 

b.  Arrest  and  Bail.  —  Rulings  refusing  to  vacate  arrest  in  civil 
actions  are  not  generally  appealable,75  yet  a  discharge  from  arrest 
may  cause  irreparable  injury,  and  for  such  a  reason  a  statutory 
appeal  may  lie.76  Likewise,  an  order  cancelling  a  bail  bond  may  be 
a  finality,  and  therefore  appealable.77 

c.  Attachment  and  Qvmishment.  —  Orders  dissolving  attachments 
are  interlocutory,  and  not  subject  to  review  before  final  judgment.73 
The  statute  may,  of  course,  otherwise  provide.70    The  same  rule  ap- 


Goodhue  r.  TTartfnnl  Tns.  Co.,  175  Mass. 
187,  55  N.  E.  1039.  Wis. —  Scott  v. 
Board  of  School  Directors,  103  Wis.  280, 
79  N.  W.  230.  And  see  O'Donnell  V. 
Sargent,  69  Conn.  476,  38  Atl.  216. 

72.  la. —  Wilson  r.  Shorick,  21 
Iowa  298.  Md.  —  Schindel  V.  Suman, 
13  Bid.  310.  Mass.  — Goodhue  v.  Hart- 
ford Tns.  Co.,  175  Mass.  187,  55  N. 
E.  1039.  N.  J.  —  Montclair  Academy 
v.  North  Jersey  St.  B.  Co.,  70  N.  J. 
L.  220,  57  Atl.  1050.  N.  Y.  —  Rey- 
nolds r.  Freeman,  4  Sandf.  702.  Okla. 
Farria  r.  Henderson,  1  Okla.  384,  33 
Pac.  380.  Ore. —  Willis  v.  Marks,  29 
Ore.  493,  45  Pac.  293. 

73.  See    infra,    succeeding    sections. 

74.  See    infra,    succeeding    sections. 

75.  Kan.  —  Burch  P.  Adams,  40 
Kan.  639,  20  Pac.  476.  La.  —  Fortier 
p.  Declouet,  3  Mart.  (O.  S.)  17.  Neb. 
Whiteley  v.  Davis.  20  Neb.  504,  31  N. 
W.  74.  N.  T. — Wright  P.  Brown,  67 
N.  Y.  1.  See,  also,  Cline  r.  Harmon,  2 
Wash.  155,  26  Pac.  191. 

Fraudulent  Contraction  of  Debt.  — 
In  Morris  V.  Talcott,  96  X.  Y.  100,  the 
court  held  that  while  there  is  no  ap- 
peal from  an  order  denying  a  motion 
to  vacate  an  order  of  arrest,  obtained 
upon  the  theory  of  a  fraudulent  con- 
traction of  a  debt,  when  the  fact  and 


inferences  therefrom  tend  to  estab- 
lish the  existence  of  a  fraudulent  La- 
tent, yet  when  there  is  no  evidence 
legitimately  tending  to  establish  such 
a  conclusion,  and  the  natural  infer- 
ences to  be  drawn  from  the  facts 
proved  do  not  necessarily  load  to  the 
presumption  of  a  fraudulent  intent,  a 
question  of  law  is  presented  for  the 
judgment  of  the  court,  and  an  appeal 
will  lie.  And  see  Bowden  V.  Bowden, 
75  Til.  143. 

76.  State  P.  Jndge  of  Parish  Court. 
15  La.  531;  Hyde  P.  Jenkins,  6  La.  427. 
And    see    Levy    P.    Salomon,    105    N.    Y 

-    V    E.  -aster  v.   Boor- 

man.  20  Bow.  I'r.   (N.   ^  .)   421. 

77.  Atkinson  P.  Prine,  46  X.  J.  L.  28. 

78.  Ark.  — Cutter  v.  Gumberts,  8 
Ark.  449.  Colo.  —  Bogert  r.  Adams,  5 
Colo.  App.  510,  39  Pac.  351.  Kan. — 
Simpson  p.  Kirschbaum,  43  Kan.  36,  22 
Pac.  1018.  Ky.  — Leet  v.  Lockett,  4 
Mete.  55.  Neb. —  Sand  Hills  Commer- 
cial Co.  r.  Phillips  Bros..  5  Neb.  fUnof.) 
330,  98  N.  W.  718.    N.  T.  — Peldman  v. 

'.    43    Misc.    392,    87    X.    Y.    Supp. 
538. 

79.  Ark.  —  Hatheway  v.  Jones,  20 
Ark.  109.  Cal.  —  Risdon  Iron,  etc. 
Works  v.  Citizens'  Trac.  Co.,  122  Cal. 
94,  54  Pac.  529,  68  Am.  St.  Rep.  25.  La. 
P.avne    p.    f'nsemano.    50    La.    Ann.    361, 


circumstances  proved,  or  the  legitimate  I  23  So.  361.    Md.  —  Stewart  v.  Chappell 
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plies  to  orders  refusing  to  dissolve,80  and  to  decisions  upon  pleas  in 
abatement,  in  attachment  proceedings.81 

The  statute  may  authorize  appeals  from  orders  refusing  to  dis- 
solve an  attachment,82  yet  it  is  held  that  an  order  dissolving  an 
attachment  would  not  be  included  within  such  a  provision.83  Attach- 
ment being  merely  a  provisional  remedy,  a  statute  allowing  appeals 
in  "all  actions  and  proceedings"  does  not  cover  an  order  dissolving 
an  attachment.84 

Orders  discharging  garnishees  are  appealable,85  and  likewise  orders 
directing  garnishees  to  pay  moneys  to  attaching  creditors80  The 
dissolution  of  garnishments  are,  however,  generally  held  to  be  purely 
interlocutory,  and  without  the  right  of  appeal.87 

d.  Injunctions.  —  The  fundamental  rule  governing  orders  delat- 
ing to  temporary  injunctions  is  the  same  as  in  other  interlocutory 
orders,  namely,  that  such  orders  are  not  appealable.83 

This  applies  to  orders  granting,89  refusing,90  dissolving,91  and  re- 


98  Md.  527,  57  Atl.  17.  Minn.  —  David- 
son v.  Owens,  5  Minn.  69.  Neb.  —  Ad- 
ams County  Bank  v.  Morgan,  26  Neb. 
148,  41  N.  W.  993. 

80.  Idaho.  —  Coey  v.  Cleghorn,  10 
Idaho  162,  77  Pac.  331.  Kan.  — Snave- 
ly  v.  Abbott  Buggy  Co.,  36  Kan.  106, 
12  Pac.  522;  Noyes  v.  Phipps,  9  Kan. 
App.  887,  58  Pac.  1007.  Ky.  —  Han- 
son v.  Bowyer,  4  Mete.  108.  Md. — 
Baldwin  V.  Wright,  3  Gill  241.  Neb. — 
Root  v.  State  Bank  of  Nebraska,  30 
Neb.  772,  47  N.  W.  82. 

81.  State  ex  rel.  Hyatt  V.  Smith, 
105  Mo.  6,  16  S.  W.  1052;  Jones  v. 
Snodgrass,  54  Mo.  597;  Purchell  v.  Pey- 
ton, 58  Mo.  App.  442;  C.  Aultman  & 
Co.  V.  Daggs,  50  Mo.  App.  280;  Young- 
er v.  Younger,  90  Tenn.  25,  16  S.  W.  78. 

82.  Cal.  —  Risdon  Iron  Works  V. 
Citizens'  Tract.  Co.,  122  Cal.  94,  54  Pac. 
529,  68  Am.  St.  Rep.  25.  N.  C.  —  Judd 
v.  Crawford  Gold  Min.  Co.,  120  N.  C. 
397,  27  S.  E.  81.  S.  D.-Wyman  V.  Wil- 
marth,  1  S.  D.  35,  44  N.  W.  1151.  Wis. 
Shakman  v.  Koch,  93  Wis.  595,  67  N. 
W.  925. 

83.  Jensen  V.  Hughes,  12  Wash.  661, 
42  Pac.  127. 

84.  Windt  V.  Banniza,  2  Wash.  147, 
26  Pac.  189. 

85.  Ala.  —  Rayford  V.  Faulk,  154 
Ala.  285,  45  So.  714.  la.  — National 
Bk.  v.  Chase,  71  Iowa  120,  32  N.  W. 
202;  Bebb  V.  Preston,  1  Iowa  460.  Kan. 
Bradley  v.  Byerley,  3  Kan.  App.  357, 
42  Pac.  930.  Minn.  —  McConnell  v. 
Rakness,  41  Minn.  3,  42  N.  W.  539. 
Vt.  — Page  V.  Hurd,  1  Aik.  105. 

86.  Deering    v.    Richardson-Kimball 

Vol.  II 


Co.,   109   Cal.    73,  41    Pac.    801;    Fore 
paugh  v.  Appold,  17  B.  Mon.   (Ky.)   25. 

87.  Ala.  — Terry  v.  Hughes,  93  Ala. 
432,  8  So.  686.  Minn.  —  Prince  v.  Hee- 
nan,  5  Minn.  347.  Pa.  —  Brown  v. 
Eidgway,   10  Pa.  42. 

88.  U.  S.  —  Buffington  v.  Harvey,  95 
U.  S.  99,  24  L.  ed.  381;  Norton  v.  Hood, 
12  Fed.  763.  Mich.  —  Boinay  v.  Coats, 
17  Mich.  411.  N.  Y.  —  Pf ohl  v.  Samp- 
son, 59  N.  Y.  174.  Wis.  —  Hutson  v. 
Board  of  Suprs.  of  Rock  Co.,  4  Chand. 
90.     See,  also,  cases  in  following  notes. 

89.  111.  — Hanford  v.  Blessing,  80 
111.  188.  Ind.  — Cincinnati  &  C.  R.  Co. 
I?.  Huncheon,  16  Ind.  436.  La.  —  Wend- 
ling  v.  Dixie  Ice  Mfg.  Co.,  121  La.  185, 
46  So.  205;  Fontelieu  v.  Gates,  36  La. 
Ann.  833.  N.  Y.  —  Calkin  v.  Manhat- 
tan Oil  Co.,  65  N.  Y.  557. 

90.  Cal.  —  Richards  v.  McMillan,  6 
Cal.  422,  65  Am.  Dec.  521.  N.  J.— 
Attorney-General  v.  Patterson,  9  N.  J. 
Eq.  624.  N.  Y.  —  Calkin  v.  Manhattan 
Oil  Co.,  65  N.  Y.  557.  Ore.— Fowle  v. 
House,  26  Ore.  587,  39  Pac.  5.  Pa. — 
Hilbish  v.  Catherman,  60  Pa.  444.  Tex. 
Gibson  V.  Templeton,  62  Tex.  555; 
Laredo  V.  Martin,  52  Tex.  548.  Va.  — 
Hudson  v.  Barham,  101  Va.  63,  43  S. 
E.  1S9,  99  Am.  St.  Rep.  849.  W.  Va.— 
MeDaniel  v.  Ballard,  4  W.  Va.  196. 

91.  Ala.  —  Ex  parte  Sanford,  5  Ala. 
562.  D.  C.  —  Hurst  V.  Saunders,  5  App. 
Cas.  66.  Fla. — 'Burnham  V.  Driggers, 
44  Fla.  168,  32  So.  796.  111.  — Hov- 
nanian  v.  Bedessern,  63  111.  App.  353. 
la.  —  Monticello  Bank  V.  Smith,  25 
Iowa  246.  La.  —  Succession  of  Zenon, 
38    La.    Ann.    356.      Md.  — Marshall  v. 
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fnsing  to  dissolve,92  temporary  injunctions.  Many  of  the  statutes 
provide  that  such  orders  may  be  appealed  from/-'  but  it  is  important 
that  the  language  of  the  statute  should  be  carefully  observed.  It 
is  held  that  a  statute  permitting  an  appeal  from  an  order  "granting" 
an  injunction  does  not  apply  to  an  order  denying  one,94  and  "an 
order  granting  an  injunction"  means  the  order  of  a  court  and  not  an 
i  i  parte  order  at  chambers.95  A  distinction  has  been  made  also 
between  a  temporary  injunction  and  a  restraining  order.96 

e.  Receivers.  —  Orders  appointing  receivers,  refusals  to  appoint,97 


City  of  Baltimore,  8  Gill  &  J.  214. 
Mich.  —  Spencer  r.  Stearns,  28  Mich. 
463.  Mo.  —  Powell  V.  Canaday,  95  Mo. 
App.  713,  69  S.  W.  6S6.  Neb.  — Bart- 
ram  v.  Sherman,  46  Neb.  713,  65  X.  W. 
789;  Ilorst  v.  Board  of  Suprs.  of  Dodge 
Countv,  5  Neb.  (Unof.)  410,  98  X.  \V. 
B22.  N.  Y.  — Calkin  i\  Manhattan  Oil 
Co.,  65  N.  Y.  557.  Ohio.  —  Chi.,  St.  L 
&  P.  R.  Co.  r.  Hamilton.  3  Ohio  C.  C. 
455.  Pa. —  Bennett  V.  Hunt,  148  Pa. 
257,  23  Atl.  1121.  S.  C.  —  South  Caro- 
lina &  T.  R.  Co.  V.  East  Shore  Terminal 
Co.,  48  S.  C.  315,  20  S.  E.  613. 

92.  TJ.  S.  —  Droutzer  v.  Frankfort 
Land  Co..  642,  13  C.  C.  A.  73, 
31  U.  S.  App.  83.  Ala.  — Calhoun  r. 
Powell,  42  Ala.  645.  Cal.  —  Ots 
p.-rior  Court,  10  Cal.  App.  168,  101  Pac. 
431;  Martin  V.  Travers,  7  Cal.  253.  Ga. 
Eugene  S.  Ballin  &  Co.  r.  M.  Ferst  & 
Co.,  53  Ga.  551.  111.  —  Lasher  r.  An- 
nuziata,  119  111.  App.  653;  Henkleman 
r.  Peterson.  40  II!  La. — 
Cottam    r.    Currie,    42    La.    Ann.    - 

So.  600.  Neb.  —  Einspahr  t\  Smith,  46 
Neb.  138,64  tf.W.698.  N.  J.  —  1': 
man  r.  Young,  9  N.  J.  Eq.  620.  N.  Y. 
Calkin  V.  Manhattan  Oil  Co.,  65  N.  Y. 
557.  Okla.  —  School  District  No.  8  v. 
Eakin,  100  Pac.  528.  W.  Va.  —  Rob- 
recht  V.  Wharton,  29  WT.  Va.  746,  2 
S.    E.    793. 

93.  Ga.  —  Hollingshoad    V.    Town    of 
Lineolnton,  S4   Ga.  590,   10   S.    E. 

Ind.  —  Bronenberg  r.  Board,  41  Ind. 
la.  —  State  r.  Ronev,  133  Iowa 
416,  110  N.  W.  604.  Kan. —  Andrews 
r.  Love,  46  Kan.  2G4.  26  Pac.  746.  Minn. 
Hoffman  r.  Mann,  11  Minn.  304.  Mont. 
Wetzstein  r.  Boston,  etc.  Min.  Co.,  25 
Mont.  135,  63  Pac.  1043.  Pa.  — Hil- 
bish  v.  Catherman,  60  Pa.  444.  S.  C.  — 
Lamar  i\  Croft,  73  S.  C.  407.  53  B.  E. 
540.  Tex.  — Texas  &  P.  R.  Co.  r.  But- 
ler, 116  S.  W.  360;  Perrv  r.  TurneT 
(Tex.  Civ.  App.),  108  S.  W.  192.  Va.  — 
Kahn  r.  Kerngood,  80  Va.  342. 

12 


94.  Omaha  &  S.  W.  R.  Co.  v.  Chi- 
cago, St.  P.  &  O.  R.  Co.,  106  Fed.  586, 
45  C.  C.  A.  474;  Hilbish  v.  Catherman, 
60  Pa.  444.  And  see  Pleasants  v.  The 
Yevay,  etc.  Co.,  42  Ind.  391. 

95.  Hoffman  r.  Mann,  11  Minn.  364. 
Distinguished   From   Order   To   Show 

Cause.  —  Although  an  appeal  may  lie 
from  an  order  refusing  to  grant  an 
injunction,  yet  a  refusal  to  grant  an 
order  to  show  cause  why  an  injunction 
should  not  issue,  is  not  such  an  order. 
Grant  v.  Johnston,  45  Cal.  243. 

96.  In  Indiana,  the  statute  provides 
for  an  appeal  from  an  order  granting 
or  dissolving  a  temporary  injunction 
(Bronenberg  v.  Board,  41  Ind.  502), 
yet  it  is  held  that  no  appeal  will  lie 
from  an  order  granting  or  dissolving 
a  temporary  restraining  order.  (Michi- 
gan, etc.  Co.  p.  Northern,  etc.  Co.,  3 
Ind.  239;  Purcell  v.  Hosey  [Ind.  Apn.L 
89  N.  E.  520.) 

97.  Ala.  —  Paget.t  v.  Brooks,  140 
Ala.  257  7  So.  263.  Cal.  — Emerick 
'.    Alvarado,    64   Cal.    529,   2  Pac.   418. 

D.  C.  —  Emmons  v.  Garnett,  7  Mackey 
52.  111.  —  Town  of  Vandalia  v.  St. 
Louis,    etc.   R.    Co.,    209  HI.    73,   70   N. 

E.  662.  Ky.  —  Maysville  &  L.  R.  Co. 
r.  Punnett,  15  B.  Mon.  47.  Mich. — 
Mardian  r.  Daboll,  118  Mich.  353,  76 
N.  W.  497;  Beecher  v.  Marquette  & 
Pac.  Rolling  Mill  Co.,  40  Mich.  307. 
Mont. —  Cotter  r.  Cotter,  16  Mont.  63, 
40  Pac.  63.  Neb.  —  M.  A.  Seeds  Drv 
Plate  Co.  r.  llevn  Photo  Supplv  Co*., 
57  Neb.  214,  77  N.  W.  000.  N."  Y.  — 
Fellows  P.  Heermans,  13  Abb.  Pr. 
(N.  S.)  1.  Okla.  — Hale  p.  Broe,  18 
Okla.  147,  90  Pac.  5.  Ore.  —  Basche 
r.  Pringle,  21  Ore.  24,  26  Pac.  863. 
Term.  —  Enochs  v.  Wilson,  11  Lea  228. 
Va.  —  Deckert  r.  Chesapeake  Western 
Co.,  101  Va.  804,  45  S.  E.  799.  W. 
Va.  —  Stafford  t\  Jones,  65  W.  Va. 
567,  64  S.  E.  723. 

Contra,  Fla.  —  Cunningham  v.  Tucker, 
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and  orders  of  removal,  and  refusing  to  remove,98  are  interloc- 
utory orders  resting  in  discretion,  and,  by  regular  rule,  are  not 
appealable.  Under  statutes,  however,  such  orders  may  be  made 
expressly  appealable,"  or  they  may  be  included  under  the  right  of 
appeal  from  provisional  orders,1  or  under  statutes  authorizing  ap- 
peals from  orders  that  involve  "the  change  of  possession  of 
property."2 

f.  Reference.  —  Orders  of  reference  of  a  cause  are  not  appeal- 
able,3 and  orders  upon  exceptions  to  the  reports  of  referees  are  also 
interlocutory.4  A  final  order,  however,  supplemented  with  an  order 
directing  a  referee  to  ascertain  the  amount  of  claim  due,  may  be 
appealed.5 

Although  a  confirmation  of  a  report  is  interlocutory,0  yet  judg- 


14  Fla.  249.  Iowa.  —  Clark  v.  Ray- 
mond, 84  Iowa  251,  50  N.  W.  1068. 
Md.  —  In  re  Colvin,  3  Md.  Ch.  278. 
Mich.  —  Hodges  v.  MeDuff,  69  Mich. 
76,  36  N.  W.  704.  Miss.  —  Wade  v. 
American  Col.  Soc,  4  Smed.  &  M.  670. 
N.  C  — Jones  V.  Thorne,  80  N.  C.  72. 
W.  Va.  —  Grantham  v.  Lucas,  15  "W. 
Va.  425. 

98.  Ala.  — Pagett  v.  Brooks,  140 
Ala.  257,  37  So.  263.  Idaho. —  Jones 
v.  Quayle,  3  Idaho  640,  32  Pac.  1134. 
111.  —  Farson  v.  Gorham,  117  111.  137, 
7  N.  E.  104.  Md.  —  Hull  v.  Caughy, 
66  Md.  104,  6  Atl.  591.  Minn.  —  Young 
V.  Irish,  104  Minn.  367,  116  N.  W. 
656. 

99.  Idaho.  —  Chemung  Min.  Co.  r. 
Hanby,  11  Idaho  302,  81  Pac.  619. 
Md.  — R.  Frank  Williams  Co.  v. 
United  States  Baking  Co.,  86  Md.  475, 
38  Atl.  990.  Tex. —  Fidelity  Funding 
Co.  of  San  Francisco  V.  Hirshfeld,  41 
Tex.  Civ.  App.  517,  91  S.  W.  246. 
Wash.  —  Davis  v.  Edwards,  41  Wash. 
480,  84  Pac.  22;  Armstrong  v.  Ford, 
10  Wash.  64,  38  Pac.  866. 

1.  State  V.  Egan,  62  Minn.  2S0,  64 
N.  W.  813;  Grant  v.  Webb,  21  Minn. 
39. 

2.  Shannon  v.  Hanks,  88  Va.  338, 
13  S.  E.  437;  Ruffner  V.  Mairs,  33  W. 
Va.   655,   11   S.  E.   5. 

3.  U.  S.  — Beebe  v.  Russell,  19 
How.  283,  15  L.  ed.  668;  Farrellv  V. 
Woodfolk,  19  How.  288,  15  L.  ed. '670. 
Ala.  —  Richardson  v.  Peagler,  111 
Ala.  478,  20  So.  434.  la.  — Hatch  v. 
Judd,    23    Iowa    499.      Kv.-Prvor    c. 
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Smith,  4  Bush  379.  La.  —  Junek  V. 
Ilezean,  12  La.  Ann.  248.  Md. — 
Roberts  v.  Salisbury,  3  Gill  &  J.  425. 
N.  Y.  —  Flanagan  v.  Cassidy,  1  Alb. 
Law  J.  20;  Cruger  v.  Douglass,  2 
N.  Y.  571,  2  Code  Rep.  119,  4  How. 
Pr.  215.  S.  C. — Ex  parte  Ferguson, 
82  S.  E.  563,  64  S.  E.  750;  Fludd  v. 
Equitable  Life  Assur.  Soc,  75  S.  C. 
315,  55  S.  E.  762.  Term.  —  Barton  v. 
Turley,  11  Lea  600. 

4.  Ga.  —  Fouche  v.  Harison,  78  Ga. 
359,  3  S.  E.  330.  Ky.  —  Hardesty  V. 
Graham,  8  Ky.  L.  Rep.  954,  3  S.  W. 
909;  Vinson  v.  Freese,  8  Ky.  L.  Rep. 
350,  1  S.  W.  478.  N.  Y.  —  Hemphill 
V.  Trull,  46  How.  Pr.  384.  N.  C. — 
Leak  V.  Covington,  95  N.  C.  193.  Tenn. 
Barton  v.  Turlev,  11  Lea  600;  Porter 
o.  Burton,  10  He'isk.  584. 

Final  and  Appealable  in  Part.  — 
A  decree  which  overrules  certain  ex- 
ceptions to  a  commissioner's  report, 
and  confirms  the  report  as  to  the  ques- 
tions involved  in  these  exceptions,  is 
a  decree  settling  the  principles  of  the 
cause  as  to  these  questions,  from  which 
the  party  excepting  may  appeal,  al- 
though the  report  is  recommitted  as  to 
other  matters.  Garrett's  Admx.  V. 
Bradford,  28  Gratt.  (Va.)  609. 

5.  Ala.  —  Jones  v.  Wilson,  54  Ala. 
50;  Bradford  v.  Bradley,  37  Ala.  453; 
Creighton  v.  Paine.  2  Ala.  158.  SI. 
Allison  v.  Drake,  145  111.  500,  32  N. 
E.  537.  la.  —  McMurray  v.  Day,  70 
Iowa  671,  28  N.  W.  476.  'Minn.  —  Ayer 
v.  Termatt,  8  Minn.  96.  N.  Y.  —  John- 
son v.  Everett,  9  Paige  636. 

6.  Ky.  —  Cottrell  v.  Barnes'  Adrnr., 
28   Ky.   L.   Rep.   1014,    90   S.    W.   1048. 
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ments  upon  reports  may  be  appealed.7  "Where,  moreover,  the  juris- 
dictional right  of  the  court  to  refer  the  cause  is  in  issue,  an  appeal- 
able question  is  raised.8 

7.  Continuances.  —  Orders  of  continuance,  and  orders  refusing  a 
continuance,9  are  so  inherently  discretionary  with  the  court  that  no 
appeal  lies  from  such  decisions  unless  by  express  statutory  author- 
ity.10 

8.  Change  of  Venue.  —  Rulings  on  motions  for  a  change  of  venue 
are  also  discretionary  and  by  weight  of  authority  are  not  appeal- 
able,11 except  in  case  of  abuse  of  discretion,  or  of  express  statutory 
provision.12 

9.  Removal  to  Federal  Court.  —  The  cases  are  not  in  harmony 

Hopkins  v.  State,  53  Md.  502.     Mass 

Reynard  v.  Brecknell,  4  Pick.  301. 
N.  Y.  —  James  v.  Chalmers,  1  Code  K. 
(N.  S.)  413.  N.  C.  — Jaffray  17.  Bear, 
98  N.  C.  58,  3  S.  E.  914;  Johnson  V. 
Maxwell,  87  X.  C.  18.  Tex.  —  Tinsley 
r.  Trimble,  35  Tex.  425.  Wis.  — Noble 
v.  Strachan,  32  Wis.  314;  Merrill  v. 
h'ollin,    1    Pin.  411. 

10.  Kansas  Statute.  —  "The  supreme 
court  may  reverse,  vacate,  or  modify 
an  order  that  grants  or  refuses  a  con- 
tinuance." Gen.  St.,  1901,  §5019. 
This  provision  was,  however,  repealed 
in  1909.     Gen.  St.,  1909,  §  6160. 

11.  Ala.  —  Bryan  r.  State,  43  Ala. 
321.  la.  —  Kay  v.  Pruden,  101  Iowa 
GO,  69  N.  W.  1137;  Horak  v.  Horak,  68 
Towa  49,  25  N.  W.  924.  Ky.  —  Owens- 
»>oro  &  X.  R.  Co.  v.  Barclay's  Admr., 
102  Ky.  16,  43  S.  W.  177;  Mercer  v. 
Glass,  11  Ky.  L.  Rep.  373,  12  S.  W.  194. 
La.  —  Heinsheim  v.  Levy,  33  La.  Ann. 
1283.  Mich.  —  Greeley  v.  Stilson,  27 
Mich.  153.  Minn.  —  Taylor  v.  Grand 
Lodge  A.  O.  U.  W.,  98  Minn.  36,  107 
N.  W.  545.  Nev.  —  Peters  v.  Jones,  26 
Nev.  259,  66  Pac.  745,  67  Pac.  466. 
Tex.  —  Vance  v.  Hogue,  35  Tex.  432. 
Utah.  —  Nounnan  r.  Aspinwall,  1  Utah 
140.  Wis.  —  Waukesha  County  Agri- 
cultural Soc.  v.  Wisconsin  Cent.  R.  Co., 
117  Wis.  539,  94  N.  W.  289;  Evans  v. 
Curtiss,  98  Wis.  97,  73  N.  W.  432. 

Order  Regarded  as  Final  and  Appeal- 
able.—  Nev.  —  Table  Mt.  Min.  Co.  r. 
Waller's  Defeat  Silver  Min.  Co.,  4  Nev. 
691,  97  Am.  Dec.  526.  S.  C  —  Blakely 
v.  Frazier,  11  S.  C.  122.  Utah.  — Elliot 
v.  Whitmore,  10  Utah  246,  37  Pac.  461. 
Wis.  — Lynes  V.  Eldred,  47  Wis.  426, 
2  N.  W.   557. 

12.  Effect  of  Statute.  —  See  Leland 
V.  Hathorne,  9  Abb.  Pr.  N.  S.  (N.  Y  ) 
97. 


Mich.  —  Kingsbury  r.  Kingsbury,  20 
Mich.  212.  N.  Y.  —  People  v.  Kent.  58 
How.  Pr.  407.  Vt.  —  Fisk  V.  Herrick, 
10  Vt.  67. 

Compare  County  Comrs.  v.  County 
Comrs.,  50  Md.  245. 

Refusal  To  Confirm,  No  Appeal. — 
Cal.  —  Johnston  v.  Dopkins,  6  CaL  83. 
Pa.  —  Appeal  of  Kimmel,  2  Wkly. 
Notes  Cas.  138.  Vt.  — '  Crittenden  v. 
Wright,  2  Aik.  193. 

Confirming  Part,  No  Appeal.  —  Vin- 
son v.  Freese,  8  Kv.  L.  Rep.  350,  1  S.  W. 
478;  McCrady  v.  Jones,  36  S.  C.  136,  15 
S.  E.  430. 

Statutory  Authority.  —  Thus,  in  Kan- 
sas, the  supreme  court  may  review  "an 
order  that  confirms  or  refuses  to  con- 
firm the  report  of  a  referee."  Gen. 
St.  1909,  §6160. 

Co.  r. 
Me. — 
Mass. 
Mo. — 
N.   Y. 


7.  Ala.  —  Louisville  Mfg. 
Brown,  101  Ala.  273,  13  So.  15, 
Preble  r.  Reed,  17  Me.  169. 
Miller  r.  Miller,  2  Pick.  570. 
Walton  r.  Walton,  17  Mo.  376 
O'Eeilly  v.  Angell,  L2  X.  Y.  St.  213. 

8.  St.  Paul  &  S.  C.  R.  Co.  V.  Gard- 
ner, 19  Minn.  132;  Whitaker  v.  Des- 
fosse,  7  Bosw.  (N.  Y.)  678.  And  see 
Ross  v.  Combes,  5  Jones  &  S.  (N.  Y.) 
289. 

9.  U.  S.  —  McFaul  v.  Ramsev,  20 
How.  523,  15  L.  ed.  1010;  Marine  Ins. 
Co.  P.  Hodgson,  6  Cranch  206,  3  L.  ed. 
200;  Missouri,  K.  &  T.  R.  Co.  v.  Elliott, 
102  Fed.  96,  42  C.  C.  A.  188.  Cal. — 
Haraszthy  v.  Horton,  46  Cal.  545.  Colo. 
Lutterell  V.  Swisher,  5  Colo.  54.  Ga.  — 
Wimberly  v.  Collier,  24  Ga.  169.  Ky.  — 
Owings  V.  Beall,  1  Litt.  257.  La.  — 
Succession  of  Grace,  29  La.  Ann.  694; 
Smith  v.  Anderson,  28  La.  Ann.  575; 
Gautret  v.  Constant,  11  Rob.  486.     Md. 
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upon  the  question  of  whether  an  order  removing  or  refusing  to  re- 
move13 a  case  from  a  state  to  a  federal  court  is  appealable.  The 
weight  of  authority,  however,  seems  to  be  that  such  orders  are  final 
and  subject  to  direct  appeal. 

10.  Evidence,  Rulings  Upon.  —  Rulings  upon  the  admissiop  or 
the  exclusion  of  evidence  are  not  reviewable  until  after  final  judg- 
ment, proper  exceptions  having  been  duly  made.14 

11.  Vacating  Judgments.  —  Orders  that  open  or  vacate  judg- 
ments are  regarded,  generally,  as  interlocutory  orders,  and,  conse- 
quently, not  appealable.15  A  contrary  view,  however,  is  held  in  some 
jurisdictions,16  and  such  orders  have  been  regarded  as  final,  especially 
when  a  substantial  right  is  affected.17  The  same  general  rules  apply 
to  orders  setting  aside  judgments   rendered  by  default 18  or  by  con- 


Jurisdictional  Question.  —  If  the  mo- 
tion involves  the  right  of  the  court  to 
assume  jurisdiction  an  appeal  •will  lie. 
Lucas  County  v.  Wilson,  59  Iowa  354, 
13  N.  W.  325;  Parker  v.  Grimes,  9  S. 
C.  284. 

Involving  Merits.  —  Under  the  theory 
that  the  order  involves  the  merits  of 
the  action  it  may  be  appealed.  State 
v.  Shaw,  21  Nev.  222,  29  Pac.  321. 

13.  Held  Appealable.  —  U.  S. — 
Kanouse  V.  Martin,  15  How.  198,  14  L. 
ed.  660;  Hough  v.  Western  Co.,  1  Biss. 
425,  12  Fed.  Cas.  No.  6,724.  Ala. — 
Ex  parte  Southern  Tel.  Co.,  73  Ala.  564. 
111.  —  Darst  v.  Bates,  51  111.  439.  Ind. 
Burson  v.  Nat.  Park  Bank,  40  Ind.  173. 
La.  —  State  v.  The  Judge,  23  La.  Ann. 
29.  Mass.  — Ellis  V.  Atlantic  &  P.  E. 
Co.,  134  Mass.  338;  Mahone  v.  Man- 
chester, 111  Mass.  72;  Bryant  v.  Bich, 
106  Mass.  180.  Mich.  —  Crane  v. 
Reeder,  28  Mich.  527.  Ohio.  —  Home 
Life  Ins.  Co.  V.  Dunn,  20  Ohio  St.  175. 
Tex.  —  Rosenfield  V.  Condict,  44  Tex. 
464.  Wis.  — Akerly  v.  Vilas,  24  Wis. 
165. 

Held  Not  Appealable.  —  Ind.  —  City 
of  Aurora  v.  West,  25  Ind.  148  {over- 
ruled 40  Ind.  173).  Miss. —  Stevens  v. 
Phoenix  Ins.  Co.,  41  N.  Y.  149;  Bell 
r.  Dix,  49  N.  Y.  232.  Tex.  ^Dur- 
ham v.  Southern  Life  Ins.  Co.,  46  Tex. 
182. 

14.  Ga.  —  Young  v.  Jones,  89  Ga. 
390,  15  S.  E.  488.  la.  — Richards  v. 
Burden,  31  Iowa  305.  Kan.  —  Hockett 
v.  Turner,  19  Kan.  527.  N.  Y.  —  Car- 
ter v.  Werner,  27  How.  Pr.  385.  Wis.  — 
Stuart  v.  Allen,  45  Wis.   158. 

Depositions.  —  The  same  general  rule 
applies  to  depositions,  and  rulings  in 
relation    thereto    are    regarded    as    dis- 

Vol.  II 


cretionary.  Ga.  —  Harrison  r.  Kiser,  79 
Ga.  588,  4  S.  E.  320;  Kibbee  V.  Mar- 
tin, 74  Ga.  403.  la.  —  Baldwin  v. 
Mayne,  40  Iowa  687.  Mass. —  Corcor- 
an v.  Batchelder,  147  Mass.  541,  18 
N.  E.  420.  Wis.  —  Noonan  v.  Orton, 
5  Wis.  60. 

15.  U.  S.  —  Hume  v.  Bowie,  148  U.  S. 
245,  13  Sup.  Ct.  582,  37  L.  ed.  438. 
Cal.  —  In  re  Murphy's  Estate,  128  Cal. 
339,  60  Pac.  930;  Matter  of  Gregory, 
122  Cal.  483,  55  Pac.  144.  111.—  Dean 
v.  Gerlach,  34  111.  App.  233.  Ind. — 
Branham  v.  Ft.  Wayne  &  S.  R.  Co., 
7  Ind.  524.  Kan.  —  List  V.  Jockheck, 
45  Kan.  349,  748,  27  Pac.  184.  Ky. — 
Breading 's  Heirs  v.  Taylor,  6  Dana 
226.  Mo.  —  Hirsh  v.  Weisberger,  44 
Mo.  App.  506.  Neb.  —  Merle  &  Heaney 
Mfg.  Co.  v.  Wallace,  48  Neb.  886,  67 
N.  W.  883.  N.  Y.'  — Foote  v.  Lathrop, 
41  N.  Y.  358.  Pa.  — Appeal  of  English, 
119  Pa.  533,  13  Atl.  479;  Henry  r.  Broth- 
ers, 48  Pa.  70.  S.  D.  —  Meade  County 
Bank  v.  Decker,  17  S.  D.  590,  98  N.  W. 
86.  Wash.  —  Greene  v.  Williams,  6  J 
Wash.  260,  33  Pac.  588.  ' 

16.  Idaho.  —  People  v.  B.  M.  Du 
Rell  &  Co.,  1  Idaho  44.  Nev.  —  Ballard 
r.  Purcell,  1  Nev.  342.  Wash.  —  Hib- 
bard  v.  De  Lanty,  20  Wash.  539,  56 
Pac.  34;  Northern  Pacific,  etc.  R.  Co. 
p.  Black,  3  Wash.  St.  327,  28  Pac.  538. 
Wis.  — Wolcott  v.  Wolcott,  32  Wis.  63. 

17.  Schoonmaker  v.  Albertson,  etc. 
Mach.  Co.,  51  Conn.  387;  Piper  v.  Johns- 
ton, 12  Minn.  60. 

18.  U.  S.  —  McAllister  V.  Kuhn,  96 
U.  S.  87,  24  L.  ed.  615.  Ala.  —  Hay- 
good  v.  Tait,  126  Ala.  264,  27  So.  842. 
D.  C.  —  Meloy  V.  Grant,  4  Maekey  486. 
IU.  —  Wallace  v.  Jerome,  2  111.  524. 
Ind.  —  Spaulding  v.  Thompson,  12  Ind. 
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fession,19  in  the  absence  of  statutory  provision,  the  judgment  not  be- 
ing void. 

12.  New  Trials.  —  There  is  no  appeal  on  the  ground  of  finality 
from  an  order  granting  or  refusing  a  new  trial,  such  orders  being 
matters  of  judicial  discretion.20  The  statute  may,  however,  expressly 
allow  such  an  appeal.-1 

13.  Execution  and  Judicial  Sales.  —  Orders  in  connection  with 
execution  and  judicial  sales,  when  nothing  remains  to  be  done  but 
to  issue,  or  to  refuse  the  order,  are  final  orders  and  are  appealable.22 


^ 77.  Kan.  —  Kermeyer  P.  Kansas  Pac. 
R.  Cd.,  18  Kan.  215.  La.  —  Fortin  i\ 
Randolph,  11  -Mart.  (O.  H  Me. — 

Woodcock  r.  Parker,  34  Me.  593;  Ten- 
nev  p.  Frost.  32   M  :Jeb.  —  Roh 

p.  Vitera,  38   Neb.  '■•   W.  977. 

N.  7.  — Millard  P.  Van  Banst,  17  Abb. 
IT.  319;  Muldenor  p.  McDonogh,  2 
Hilt.  40.  N.  C.  —  Manning  P.  Roan- 
oke &  T.  R.  Co.,  122  X.  C.  B24,  2<? 
8.  E.  963.  Tex.  —  Norton  P.  M 
(Tex.  I  A'.  319.     Wash. 

Reitmeir    r.    .Siegmund,    13    Wash. 
43  Pac.  878. 

But  see  McCorn  ick  r.  Belvin,  96  Cal. 
:;l    Pac.    1'  v.    Haynes,   20 

30  N*.  W.  63. 

The     Statute     Controls.  —  In     Penn- 
sylvania,  the  general  rule  formerly  ap- 
plied.    Bee  Gibson  p.  Simmons,  134  Pa. 
189,  19  Atl.  486;  Lynn   p.    Philli] 
Pa.    57.      The    Act"  of     1891     pro 

"that    in    all    cases   of    appli- 
cation   for   the    op-  : 

striking    off    judgments    of    any    kind, 
whether    entered    by    amicable    confes- 
sion, upon  warrant  of  attorney  or  other- 
any      party  •     •     • 

may  appeal  therefrom."  This  act  ap- 
.  it  is  hdd,  to  a  judgment  entered 
by  flefa  ill  tor  want  .of  appearance. 
Kelber  p.  Pittsburg  Nat.  Plow  Co.,  146 
Pa.  4-5.  23  Atl. 

19.  Ala.  —  Baggett      P.      Alabama 
.    Co..    156    Ala.   637       1    -  ■.    102; 

Montgomerv  Traction  Co.  P.  Harmon, 
140  Ala.  505,  37  So.  371.  111.  — P.  P. 
Mast  Buggv  Co.  P.  Litchfield  Furn., 
Hdw.  &  Imp.  Co.,  55  111.  A  pp.  OS.  Pa. 
Maneval  r.  Jackson  Tp.,  141  Pa.  426, 
21  Atl.  672;  Bunce  P.  Wi^htman,  29  Pa. 
335. 

20.  Among  many  decisions  support- 
ing the  text  are  the  following:  U.  S. 
Fitzgerald  &  Mallory  Const.  Co.  V. 
Fitzgerald,  137  TJ.  S.  98,  11  Sup.  Ct. 
36.  34  L.  ed.  60S;  Nelson  P.  Meehan, 
155  Fed.  1.  83  C.  C.  A.  597,  12  L.  R.  A. 
(N  R.)  374;  South  Penn.  Oil  Co.  V. 
Latshaw,  111  Fed.  598,  49  C.  C.  A.  478. 


Ala.  — Barr  r.  White,  2  Port.  342.  Ga. 
Xunez  r.  Southern  Exp.  Co.,  45  Ga.  314. 
111. —  Vernon  p.  May,  1   III.  204;  J.   W. 

El.  &  Mfg.  Co.  F.  Pitvowskv,  :;."< 
III.  App.  304.  Ind.  — House  r.  Wright, 
22  Ind.  383.  la.  —  Bovce  c.  Temple,  89 
X.  W.  83.  Kan. —  Backus  r.  Clark,  1 
Kan.  287,  83  Am.  Dec.  437.  Ky.  — 
Miller  r.  Ashcraft.  98  Ky.  314,  32  S.  W. 

La.  —  Wheeler  r.  Maillot,  15  La. 
Ann.  659.  Mich.  —  People  P.  Judge.  41 
Mich.  5.  2  X.  W.  181.  Mo. —  Burden 
r.  Hornsby,  50  Mo.  238.  Neb.  —  Art- 
man  p.  West  Point  Mfg.  Co.,  16  Neb. 
3  I  X.  W.  B73.  N.  Y.  —  Baker  P. 
Remington,  45  X.  V.  323.  Ohio. — 
p.  Hatcher,  13  Ohio  St.  11". 
Ore. —  First  Nat.  Bk.  r.  McCullough, 
50  Ore.  508,  93  Pac.  366,  17  L.  R.  A. 
CX.  S.)  1105;  Adcock  P.  Oregon  R.  & 
Nav.  Co.,  45  Ore.  173,  77  Pac.  78. 
Tex.  —  Groos    '■.    M.-Claran,  8   Tex.   341. 

Ira.  —  Conn.  —  Ilusted     r.     M 
58    Conn.  Itl    233.      Idaho.— 

Schultz  p.  Keeler,  2  Idaho  305,  13  Pac. 
481.     Ind.  —  Atkinson   v.  Williams,   151 

II,  51  X.  E.  721;  Hinps  P.  Driver, 
89  Ind.  339.  Compare  Neb.  —  John- 
son V.  Parrotte,  34  Xeb.  26,  51  X.  W. 
290.     N.  C.  —  Braid  P.  Lukins,  95  X.  <'. 

S.  O.  —  Boyd  P.  Munro,  32  S.  C. 
249.    10  S.   E.   ! 

21.  Ala.  — Karter  v.  Peck,  121  Ala. 
636,  25  So.  1012.  Kan.  —  Ottawa  P. 
Washabaugb,  11  Kan.  124;  Backus  v. 
Clark,  1  Kan.  287.  Mo.  — Ormiston  V. 
Trumbo.  77  Mo.  App.  310.  S.  D. — 
Williams  r.  Chicago  &  X.  W.  R.  Co., 
11   S.   T;.  403.   7^   X.  W.  949. 

New  Trial  Granted.  —  When  a  new 
trial  has  been  granted  by  the  district 
court  the  supreme  court  will  require 
a  stronger  case  for  interference  than 
i  when  one  has  been  refused.  Invest  - 
|  ment  Co.  P.  Hillver,  50  Kan.  446,  31 
Pac.  1064;  Sanders  v.  Wakefield,  41 
Kan.  11,  20  Pac.  518;  Bedell  P.  Xational 
Bk..    16   Kan.    130. 

22.  U.  S.  —  Sage  P.  Central  R.  Co., 
96   TJ.   S.   712,   24   L.   ed.   641.      Ala. — 
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Where,  however,  such  orders  are  made  in  connection  with  other  pro- 
ceedings, preparatory  or  preliminary  to  a  final  adjudication,  they  are 
interlocutory  and  without  appeal.23  A  temporary  stay  of  execution 
is  discretionary,24  while  an  order  indefinitely  postponing  execution 
may  well  be  regarded  as  final.25 

14.  Order  For  Judgment.  —  An  order  for  a  judgment;26  or  an 
order  of  judgment  entry  ;27  or  a  refusal  to  enter  judgment,28  is  not 
a  final  order  from  which  an  appeal  lies. 

15.  Orders  After  Judgment.  —  Special  orders,  and  orders  in  sup- 
plementary proceedings,  after  judgment,  are  made  appealable  by 
statute  in   some  jurisdictions.29     But  orders   granting   or  refusing 


Page  v.  Coleman,  9  Port.  275;  Tom- 
beckbee  Bank  v.  Strong,  1  Stew.  &  P. 
187,  21  Am.  Dec.  657.  Ind.  —  McAllister 
v.  State,  81  Ind.  256;  Wright  v.  Rogers, 
26  Ind.  218.  Mich.  —  Perkins  V. 
Perkins,  16  Mich.  162.  Mo.  — Gale  v. 
Michie,  47  Mo.  326.  Neb.  —  State 
Bank  v.  Green,  8  Neb.  297,  1  N.  vV. 
210.  Ore.  — Dell  v.  Estes,  10  Ore.  359. 
Pa.  — Packer  v.  Owens,  164  Pa.  185,  30 
Atl.  314;  Pontius  v.  Nesbit,  40  Pa.  309. 
Tex.  —  City  of  Vernon  v.  Montgomery 
(Tex.  Civ.  App,),  33  S.  W.  606;  Scott 
v.  Allen,  1  Tex.  508.  W.  Va.  —  Rader 
v.  Adamson,  37  W.  Va.  582,  16  S.  E. 
808.  Wis.  —  Jesup  v.  City  Bank  of 
Racine,   15  Wis.  604,  82  Am.  Dee.   703. 

23.  Thus,  where  an  order  does  not 
set  aside  a  sale,  but  simply  continues 
the  consideration  of  the  confirmation 
of  the  sale  to  a  future  term,  it  is 
purely  an  interlocutory  order.  National 
Bank  of  Kingwood  V.  Jarvis,  26  W.  Va. 
785;  Childs  v.  Hurd,  25  W.  Va.  530. 

Amending  Return.  —  An  order  amend- 
ing return  on  execution  is  not  appeal- 
able.   Russell  v.  Dyer,  39  N.  H.  528. 

Mode  of  execution  held  discretion- 
ary. Dennerlein  v.  Dennerlein,  111 
N.  Y.   518,    19  N.   E.  85. 

24.  Schmidt  v.  Levy,  61  Barb.  (N. 
Y.)  496;  Gamble  V.  Woods,  53  Pa.  158. 

Refusing  to  stay  execution  appeal- 
able. Clark  V.  Gonu,  2  Mont.  538. 
Contra,  Enos  V.  Thomas,  5  How.  Pr.  (N. 
Y.)  359. 

25.  Patterson  v.  Patterson,  27  Pa. 
40;  O'Hara  v.  Pa.  R.  Co.,  2  Grant  Cas. 
(Pa.)  241.  And  see  Webster-Glover  Co. 
v.  St.  Croix  County,  63  Wis.  647,  24 
N.  W.  417. 

Special  Orders  After  Final  Judgment. 
Under  statutes  providing  for  appeals 
from  special  orders  after  final  judg- 
ment,   orders    awarding    execution,    re- 


fusing to  quash  executions,  and  setting 
aside  sales  on  execution,  may  prop- 
erly be  included.  See  California  S.  R. 
Co.  v.  Southern  Pacific  R.  Co.,  67  Cal. 
59,  7  Pac.  123;  Gilman  v.  Contra  Costa 
County,  8  Cal.  52;  McAnaw  v.  Matthis, 
129  Mo.  142,  31  S.  W.  344;  Young  v. 
Thrasher,  61  Mo.  App.  413. 

26.  Cal.  — ■  Macnevin  V.  Macnevin, 
63  Cal.  186.  Idaho.  —  Hodgins  v.  Har- 
ris, 4  Idaho  517,  43  Pac.  72.  Minn. — 
State  v.  Bechdel,  38  Minn.  278,  37  N. 
W.  338.  Nev. —  Lake  v.  King,  16  Nev. 
215.  Wis.  —  Goldmark  v.  Rosenfeld,  69 
Wis.  469,  34  N.  W.  228. 

27.  Ala.  —  Morgan  v.  Flexner,  105 
Ala.  356,  16  So.  716.  Colo.  — Kindel 
v.  Beck  &  Pauli  Lith.  Co.,  19  Colo.  310, 
35  Pac.  538.  Fla.  —  Sedgwick  v.  Daw- 
kins,  17  Fla.  811.  N.  Y.  — Delaware, 
L.  &  W.  R.  Co.  v.  Burkard,  109  N.  Y. 
648,  16  N.  E.  550;  Whitaker  v.  Des- 
fosse,  7  Bosw.   678. 

28.  Branford  v.  Erant,  1  N.  M.  579; 
Lane  V.  Ellinger,  32  Tex.  369. 

29.  Cal. —  Dooly  v.  Norton,  41  Cal. 
439  (order  to  retax  costs) ;  Gilman  v. 
Contra  Costa  County,  8  Cal.  52  (over- 
ruling motion  to  quash  execution).  Ind. 
Harper  v.  Behagg,  14  Ind.  App.  427, 
42  N.  E.  1115,  requiring  defendant's 
debtor  to  pay  plaintiff's  judgment.  Mo. 
McAnaw  v.  Matthis,  129  Mo.  142,  31 
S.  W.  344  (setting  aside  execution  sale) ; 
In  re  Grading  of  Kansas  Ave.,  127  Mo. 
422,  30  S.  W.  107  (redemption  from  a 
sale  for  assessment  of  benefits).  Mont. 
Granite  Mountain  Min.  Co.  V.  Wein- 
stein,  7  Mont.  346,  17  Pac.  108,  order 
adjudging  costs.  Nev.  — >  Hagerman  v. 
Tong  Lee,  12  Nev.  331,  order  that  gar- 
nishee pay  over  money.  N.  Y.  —  Peo- 
ple V.  Warner,  125  N.  Y.  746,  27  N.  E. 
407,  punishing  witness  in  supplementary 
proceedings  for  contempt, 
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appeals,80  and  orders  connected  with  the  stay  of  execution,  pending 
appeal,31  when  made  discretionary  with  the  court,  are  not  appeal- 
able. 

16.  Orders  in  Special  Proceedings — Adoption.  —  No  appeal  lies 
from  an  order  for  the  adoption  of  a  child,32  unless  expressly  given  by 
statute.33 

17.  Arbitration  and  Award.  —  Generally,  a  voluntary  submission 
of  a  controversy  to  arbitrators,  followed  by  an  award,  carries  with 
it  no  right  of  appeal.34  In  many  states  the  special  statutes  applying 
to  such  proceedings  provide,  however,  for  appeals.33  If,  however, 
the  parties  stipulate  that  there  shall  be  no  appeal,  such  an  agree- 
ment, in  absence  of  fraud,  will  be  binding.36 

18.  Assessments. — Assessments  upon  lands,  benefited  by  public 
improvements,  as,  for  example,  under  drainage  and  highway  laws, 
are  matters  of  statutory  regulation.  Under  many  of  the  statutes,  ap- 
peals lie  from  such  assessments,37  but  it  is  not  necessary  to  the 
validity  of  such  acts  that  the  right  of  appeal  should  be  given.38 

19.  Attorneys.  —  The  admission  of  an  attorney  to  practice  is  not 
a  reviewable  order,39  although  a  refusal  to  admit  an  applicant  may 
be  reviewed,  especially  if  there  is  an  abuse  of  the  discretionary  power 
vested  in  the  court.40  Orders  disbarring  an  attorney  are  generally 
reviewable,41  although  in  some  jurisdictions  the  only  remedy  may  be 


30.  Ala.  —  Roberts  V.  Taylor,  64  Ala. 
549.  Conn.  —  Appeal  of  Elderkin,  4'.t 
Conn.  69.  111.  —  Dunham  v.  Chicago. 
55  111.  357.  Pa.  —  Com.  r.  Reiser,  117 
Pa.  342,   23   Atl.   454. 

31.  McDonald  v.  Hanlon,  71  Cal.  535, 
12  Pac.  515. 

32.  Meyers  v.  Meyers,  32  111.  A]. p. 
189;  Appeal  of  Lewis,  127  Pa.  127,  17 
Atl.  805. 

33.  Grav  r.  Gardner,  81  Me.  554,  18 
Atl.  2S6;  Murray  f.  Barber,  16  R.  I. 
512,  17  Atl.  553. 

34.  Messick  V.  Ward,  1  Grant  Cas. 
(Pa.)  437;  Bone  v.  Rice,  1  Head 
(Tenn.)   149. 

35.  See  the  local  statutes. 

36.  Ala. —  Rogers  v.  Prattville  Mfg. 
Co.  No.  1,  81  Ala.  483,  1  So.  643,  60 
Am.  Rep.  171.  Cal.  —  Fairchild  f. 
Doten,  42  Cal.  125.  Minn.  —  Daniels 
r.  Willis,  7  Minn.  374.  Pa.  —  Rogers  r. 
Playford,  12  Pa.  181;  Kevstone  Bank 
v.  Ashton,  12  Phila.  188.  S.  C.  —  Boll- 
man   i\  Bollman,  6  Rich.   29. 

37.  The  local  statutes  should  be  con- 
sulted. See,  also,  the  following  cases. 
HI. —  Howard  r.  Shaw,  126  HI.  53,  18  N. 
E.  313;  Havana  Tp.  Drainage  Dist  v. 
Kelsey,  120  HI.  482,  11  N.  E.  256.  Ind. 
Anderson  v.  Claman,  123  Ind.  471,  24  N. 
E.  175;  Montgomery  County  Comrs.  v. 
Fullen,  118  Ind.  158,  20  N.  E."  771;  Mark- 


ley  r.  Rudy,  115  Ind.  533,  18  N.  E.  50; 
Swindler  v.  Monrovia  &  B.  Gravel  Road 
Co.,  33  Ind.  160.  N.  Y.  —  In  re  Swan, 
97  N.  Y.  492;  In  re  Emmons  Avenue, 
49  Hun  608,  1  X.  Y.  8upp.  82 

38.  Iowa. — Lambert  v.  Mills  Countv, 
58  Iowa  666,  12  X.  W.  715.  Mich.— 
Gillett  v.  McLaughlin,  G9  Mich.  547,  37 
X  W.  551.  N.  J.  — Britton  v.  Blake, 
35  X.  J.  L.  208,  36  X.  J.  L.  442.  Ohio. 
Bowersox  V.  Seneca  County  Comrs.,  20 
Ohio  St.  496. 

Contra,  Campbell  v.  Dwiggins,  83  Ind. 
473. 

39.  State  v.  Johnston,  2  Har.  ft 
MeH.  (Md.)  160;  Ex  parte  Beggs,  67 
X.  Y.   120. 

40.  In  re  Graduates,  11  Abb.  Pr.  (N. 
Y.)  301;  In  re  Cooper,  22  X.  Y.  67,  20 
How.  Pr.  1 ;  Brooks  V.  Fleming,  6 
Baxt.   (Tenn.)   ! 

41.  Ark.  — Beene  v.  State,  22  Ark. 
149.  111.  —  Winkelman  v.  People,  50 
111.  449.  Ind. —  Walls  V.  Palmer,  64 
Ind.  493.  Ky.  —  Rice  V.  Common- 
wealth, 18  B.  Mon.  472.  Mich.  —  In  re 
Wool,  36  Mich.  299.  S.  D.  —  In  re 
Houghton,  5  S.  D.  537,  59  X.  W.  733.  Tex. 
Casey  v.  State,  25  Tex.  381.  Wis. — 
In  re  Orton,  54  Wis.  379,  11  N.  W. 
584. 

Case  Must  Be  Clear.  —  An  order  dis- 
barring  an   attorney  is   so   much   of   a 
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mandamus,    as    where    the    court    has    exceeded    its    jurisdiction.42 

20.  Bastardy  Proceedings.  —  In  a  number  of  states,  an  appeal  is 
allowed  in  bastardy  proceedings,  as  in  civil  actions.43  Some  juris- 
dictions expressly  provide  for  appeals  in  such  cases.44 

21.  Change  of  Name.  —  An  order  by  a  competent  court  chang- 
ing the  name  of  a  child  is  not  appealable.  Such  an  order  is  discre- 
tionary with  the  court.45 

22.  Condemnation  Proceedings. — Proceedings  in  connection  with 
the  condemnation  of  private  property,  appropriated  for  the  public 
use,  under  the  right  of  eminent  domain,  are,  generally,  appealable, 
either  by  constitutional  or  statutory  provision.46  It  has  also  been 
held  that  a  landowner  does  not  waive  his  right  of  appeal  by  re- 
ceiving the  amount  assessed,  if  such  amount  is  less  than  his  claim.47 

23.  Contempt  Proceedings.  —  There  is  much  confusion  among 
the  authorities  relative  to  the  right  of  appeal  in  proceedings  for 
contempt.48  Much  of  this  is  doubtless  due  to  the  difference  of  opin- 
ion regarding  the  nature  of  the  proceedings,  whether  civil  or  crim- 
inal, and  it  is  held  that  the  right  of  appeal  does  not  exist  inde- 


rliscretionary  nature  that  the  revising 
tribunal  will  interfere  only  in  a, 
plain  case.  In  re  Westcott,  6G  Conn. 
585,   34    Atl.   505. 

Overruling  Motion.  —  No  appeal  lies 
from  an  order  overruling  a  motion  to 
disbar.  Brooks  v.  Fleming,  6  Baxt. 
(Tenn.)   331. 

42.  The  Supreme  Court  of  the  United 
States  has  held  that  there  is  no  appeal 
to  that  court  from  an  order  of  the  dis- 
trict court  disbarring  an  attorney,  the 
remedy,  if  any,  being  mandamus. 
Ex  parte  Bobinson,  19  Wall.  (U.  S.) 
513,  22  L.  ed.  208;  Ex  parte  Burr,  9 
Wheat.    (U.  S.)   529,  6  L.  ed.  152. 

43.  Fla.  — Bond  v.  State,  34  Fla. 
45,  15  So.  591.  111.  —  Rawlings  V.  Peo- 
ple, 102  111.  475;  People  v.  Noxon,  40 
111.  30.  Ind.  — Powell  v.  State,  96  Ind. 
108.  Minn.  — State  v.  Klitzke,  46 
Minn.  343,  49  N.  W.  54.  N.  C.  —  State 
V.  Edwards,  110  N.  C.  511,  14  S.  E.  741; 
State  v.  Wilkie,  85  N.  C.  513. 

44.  See  the  statutes.  See,  also,  Com. 
v.  Kendall,  6  Bush  (Ky.)  94;  People 
r.  Schildwachter,  87  Hun  363,  34  N.  Y. 
Supp.  352. 

45.  Rives  v.  Sneed,  25  Ga.  612. 

46.  Ala.  —Memphis  &  C.  R.  Co.  v. 
Birmingham,  S.  &  T.  R.  Co.,  96  Ala. 
571,  11  So.  642.  Kan.  —  Wilson  v. 
Cowley  Co.,  18  Kan.  575.  Pa.  —  Lodge 
r.  Frankford  &  H.  R.  Co.,  9  Phila.  543. 
Wis.  — Lee  v.  N.  W.  Union  R.  Co.,  33 
Wis.   222. 

See  the  title  "Eminent  Domain." 


47.  Holding  that  such  payment  is 
pro  tanto.  Low  v.  Concord  R.  R.,  63 
N.  H.  557,  3  Atl.  739.  Compare  Steuart 
v.  Baltimore,  7  Md.  500. 

General  Rule.  —  The  general  rule  is, 
however,  that  an  acceptance  of  the 
amount  assessed  operates  as  a  waiver 
of  the  right  of  appeal.  Mississippi  & 
M.  R.  Co.  V.  Byington,  14  Iowa  572. 

Railway  company  paying  assessed 
valuation  loses  its  right  of  appeal  from 
the  award  of  the  commissioners.  Mis- 
souri P.  R.  Co.  V.  Gruendel,  3  Kan. 
App.  53,  44  Pac.  439.  Contra,  Fort  St. 
Union  Depot  Co.  v.  Peninsular  Stove 
Co.,  103  Mich.  637,  61  N.  W.  1007.  And 
see  Fort  St.  Union  Depot  Co.  v.  Backus, 
92  Mich.  33,  52  N.  W.  790.  See,  also, 
Chicago,  etc.,  R.  Co.  v.  Phelps,  125  111. 
482,  17  N.  E.  769. 

48.  Among  the  cases  holding  that 
no  appeal  lies  from  a  judgment  of,  or 
punishment  for,  contempt,  are  the  fol- 
lowing: U.  S.  —  Hayes  V.  Fischer,  102 
U.  S.  121,  26  L.  ed.  95;  Sessions  v. 
Gould,  63  Fed.  1001,  11  C.  C.  A.  546. 
Ala.  —  Easton  v.  State,  39  Ala.  551,  87 
Am.  Dec.  49.  Ariz.  —  Ex  parte  Brown, 
3  Ariz.  411,  77  Pac.  489.  Cal.  —  Otis 
v.  Super.  Court,  148  Cal.  129,  82  Pac. 
853;  Sanchez  v.  Newman,  70  Cal.  210, 
11  Pac.  645;  Larrabee  V.  Selby,  52  Cal. 
506.  Conn.  —  Tyler  v.  Hammersley,  44 
Conn.  393,  26  Am.  Rep.  471.  Fla. — 
Florida  Cent.  &  P.  R.  Co.  V.  Williams, 
45  Fla.  295,  33  So.  991.  Ky.  — Watson 
v.  Thomas,  Litt.  Sel.  Cas.  248.    N.  H.  — 
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pendently  of  express  statutory  authority,49  yet  there  are,  perhaps, 
more  decisions  to  the  contrary.50  The  right  of  appeal  is,  moreover, 
expressly  given  in  a  number  of  jurisdictions.51 

24.  Contested  Election  Cases.  —  The  proceedings  of  the  various 
courts,  tribunals,  boards,  and  commissions  for  the  purpose  of  hear- 
ing and  determining  contested  election  cases  are  wholly  governed 
by  the  statutes,  and  it  is  the  general  rule  that  such  proceedings  are 
not  appealable  unless  such  a  right  is  conferred  by  the  statute.52  It 
has  been  held,  however,  that  a  board  of  canvassers,  sitting  to  try  a 
contested  election  case,  is  a  judicial  tribunal,53  and  that  a  judgment 
Mich  a  body  declaring  an  election  unconstitutional  and  void,  was 
a  final  order  and  appealable  as  such.'4  "When  appeals  are  permissible 
in  election  contests,  they  are  governed  by  the  same  general  rules 
that  are  applicable  to  other  appeals  in  civil  cases,  unless  otherwise 
expressly  provided.5* 

H.    Amount  in  Controversy.  —  1.    Statutory  Provisions.  —  It  is 


V.  Towle,  42  X.  B.  540.  Tenn.— 
State  v.  Galloway,  5  Coldw.  32 
Dec.  404.  Utah.  —  Elliot  V.  Wi.itmore, 
10  Utah  246,  37  Pac.  401.  Vt.  —  In  re 
Cooper,  32  Vt.  253.  Can.  —  Ellis  V. 
Reg.,  22  Can..  8op.  Ct.   7. 

On  the  other  hand,  many  eases  hold 
that  an  appeal  does  lie.  Among  them 
nre  the  following:  Cal. — 'Ware  v. 
Robinson,  9  Cal.  107.  HI.  —  Lester  V. 
People,  150  III.  108,  37  X.  E,  1004,  41 
Am.  St.  Rep.  375;  R-awson  c.  Rawson, 
35     111.     A  Ind.  —  Wanner     V. 

State,    6S     Ind.     42.       Mich.  —  h'omeyn 

lis,  17  Mich.,  4  19.     Minn. — 
r.    D;  rt.    41    Minn.    42,   42    X. 

W.  598.  Mo. —  State  v.  Schneider, 
47  Mo.  App.  669.  Neb.  —  Gandv, 
r.  State.  13  Neb.  445,  14  X.  W. 
143.  N.  Y.  —  Brinkley  v.  Brink!. 
X.  V.  40.  Tenn. —  Warner  r.  State,  13 
Lea  52. 

See  the  title   "Contempt." 

49.  Criminal  Nature  of  Proceedings. 
In  a  number  of  cases  it  is  held  that 
the  imposition  of  fines  and  penalties 
in  contempt  proceedings  pertains  to  the 
law  of  crimes,  and  no  appeal  lies,  at 
common  law,  in  such  cases.  Colo.  — 
Teller  i\  People,  7  Colo.  451.  4  Pac.  43. 
Ind.  —  Whittem  r.  State,  36  Ind.  196. 
Wis.  —  In    re    Murphey,     39    Wis.     286. 

Violation  of  an  Injunction. —  On  th» 
other  hand,  some  cases  hold  that  pun- 
ishment for  contempt  in  violating  an 
injunction  is  a  civil  suit,  and  appeal- 
able as  a  final  judgment.  Peop  le  C. 
Diedrich,  141  III.  665,  3  I  X.  E.  1038; 
Bomeyn   v.  Caplis,  17  Mich.  449.     And 


see  Worden  v.  Searls,  121  U.  S.  14,  7  Sup. 
Ct.  814,  30  L.  ed.  853;  State  t;.  Horner, 
16  Mo.  App.  191. 

50.  Reference  is  made  to  the  cases 
in  the  preceding  notes. 

51.  The  local  statutes  should  be  con- 
sulted. See,  also,  the  following  cases: 
Ind. — Anderson  V.  Indianapolis  Drop 
Forging  Co.,  34  Ind.  App.  100,  72 
\.  E.  -7  7.  Kan. —  State  V.  Dent,  29 
Kan.  416.  Ohio.  —  Brimson  v.  State, 
63  Ohio  St.  347,  58  X.  B.  803.  Ore. — 
State  v.  Grav,  42  Ore.  261,  70  Pac.  904. 
Wash.  — State  r.  Allen,  14  Wash.  684, 
15   Pa.-.  644. 

52.  Ind. —  French   v.  Lighty,   9   Ind. 
La.  —  Rice  v.  De  Buys,  5  La.  Ann. 

398.  Ohio. —  State  V.  Belmont  Co. 
Comrs.,  31  Ohio  St.  451.  Ore.  — Simon 
r.  Portland  Common  Council,  9  Ore. 
437.  S.  C  — Whipper  v.  Talbird,  32 
S.  C.  1,  10  S.  E.  578;  Ex  parte  Carson, 
5  Rich.  117.  Tenn.  —  Wade  v.  Murry. 
2  Sneed  50.  Tex.  —  Rogers  v.  Johns,  42 
Tex.  ■ 

53.  Bland  r.  Jackson,  51  Kan.  496, 
33  Pac.  295;  Buckland  v.  Goit,  23  Kan. 
327. 

54.  Wilson  v.  Hines,  99  Ky.  221, 
37  S.  W.   143. 

55.  Cal.  —  Lav  v.  Parsons,  104  Cal. 
661.  38  Pac.  447.  Kan.  —  Litsev  r. 
Moffett,  29  Kan.  507.  La.  —  Auld  V. 
Walton,  12  La.  Ann.  825.  Mo. — Gumm 
v.  Hubbard,  97  Mo.  311,  11  S.  W.  61, 
10  Am.  St.  Rep.  312.  Neb.  —  State 
r.    City    of    Kearney,    28    Neb.    103,    44 

IN.    W.    90.      Nev.  —  Lynip   v.    Buckner, 
I  22  Nev.  426,  41  Pac.  762. 
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a  general  provision  either  of  constitution  or  ot  statute,  that  review- 
ing courts  shall  have  no  appellate  jurisdiction,  unless  the  amount  in 
controversy  shall,  at  least,  be  equal  to,  or  shall  exceed,  a  certain 
fixed  sum.66 

Where,  however,  the  constitution  establishes  the  general  right  of 
appeal,  a  statute  limiting  such  right  by  pecuniary  restrictions  is 
void.57 

In  the  absence,  however,  of  a  conflicting  constitutional  provision, 
the  statutory  provision  is  jurisdictional,  and  reviewing  courts  cannot 
entertain  appeals  unless  the  requisite  amount  is  involved.5*  If  the 
.statute  provides  that  the  appellate  court  shall  have  no  jurisdiction 
unless  the  amount  in  controversy  exceeds  a  certain  sum,  an  amount 
merely  equalling  such  sum  is  insufficient  to  confer  jurisdiction." 

2.  Construction  of  Statute.  —  In  some  states  it  is  held  that  the 
monetary  restriction  upon  appeal  applies  only  to  matters  that  are 
capable  of  pecuniary  computation,60  and  that  questions  not  so 
measured  are  not  within  the  restriction,  and  may,  therefore,  be 
appealed.0  L 


56.  U.  S.  —  Huntington  V.  Saunders, 
163  U.  S.  319,  16  Sup.  Ct.  1120,  41  L. 
ed.  174;  Bank  of  U.  S.  v.  Daniel,  12 
Pet.  32,  9  L.  ed.  989.  Ark.  —  Reynolds 
v.  Sneed,  1  Ark.  99.  Cal.  —  Henigan 
v.  Ervin,  110  Cal.  37,  42  Pac.  457;  Sweet 
v.  Tice,  45  Cal.  71.  Colo.  —  Beam  v. 
Harrington,  33  Colo.  206,  79  Pae.  1013. 
Conn.  —  Denison  v.  Denison,  16  Conn. 
34.  Ga.  —  De  Lamar  v.  Dollar,  128  Ga. 
57,  57  S.  E.  85.  111.  —  Aultman  v.  Jack- 
son, 221  111.  249,  77  N.  E.  454;  Brueg- 
gemann  V.  Brueggemann,  215  111.  509, 
74  N.  E.  800.  Ind.  —  Sears  v.  Carpen- 
ter, 164  Ind.  584,  74  N.  E.  244;  Yakey 
v.  Leich,  37  Ind.  App.  393,  76  N.  E. 
926;     Crew    v.     Sager,    30     Ind.     App. 

252,  65  N.  E.  934.  la.  — Wilcox  v. 
Chizum,  78  Iowa  759,  42  N.  W.  636. 
Kan.  —  Crouse  v.  Brown,  65  Kan.  858, 
69  Pac.  165;  Moore  v.  State,  63  Kan. 
886,  66  Pac.  239.  Ky.  —  Hill  V.  Pettitt, 
33  Ky.  L.  Rep.  1041,  112  S.  W.  646; 
Cincinnati,  etc.  R.  Co.  v.  Slaughter,  31 
Ky.  L.  Rep.  875,  104  S.  W.  317.  La.— 
Scott's  Succ,  121  La.  843,  46  So.  882; 
Glancey's  Succ,  114  La.  1051,  38  So. 
826.  Mo. -J- Kane  v.  Kane's  Admr.,  146 
Mo.  605,  48  S.  W.  446.  N.  Y.  —  Belter 
v.  Ludlow,  129  N.  Y.  650,  29  N.  E.  320, 
41  N.  Y.  St.  649.  Tex.  — Hardware  Co. 
v.  Duff,  98  Tex.  467,  85  S.  W.  786. 
Wash.  —  Bennett   V.    Thorne,    36    Wash. 

253,  78  Pac.  936,  68  L.  R.  A.  113. 
W.  Va.  —  Brightwell  v.  Bare,  52  W.  Va. 


375,     44     S.     E.     160.     Can.  —  Bell     v. 
Vipon,  31  Can.  Sup.  Ct.  175. 

57.  Mo. — -Blunt  V.  Sheppard,  1  Mo. 
219.  Mont.  —  Payne  V.  Davis,  2  Mont. 
381.  Okla.  —  Smith  V.  Wheeler,  4  Okla. 
138,  44  Pac.  203.  Va.  — Mcintosh  r. 
Braden,  80  Va.  217. 

58.  Colo.  —  Shackelford  V.  King,  6 
Colo.  36.  la.  —  Brown  V.  Smith,  76 
Iowa  315,  41  N.  W.  27.  La.  —  State 
v.  Orleans  Appeals  Judges,  33  La.  Ann. 
180.  N.  Y.  —  Wagner  v.  Long  Island 
R.  Co.,  70  N.  Y.  614.  And  see  cases 
in  preceding  note  51. 

59.  Richmond  v.  Brummie,  52  Kan. 
247,  34  Pac.   783. 

60.  Cal.  —  Conant  V.  Conant,  10 
Cal.  249,  70  Am.  Dec.  717.  Kan. — 
McPherson  V.  State,  56  Kan.  139,  42 
Pac.  374.  W.  Va.  — Davis  v.  Webb, 
46  W.  Va.  6,  33  S.  E.  97. 

61.  Judge  Field,  in  Conant  v.  Con- 
ant, supra,  said:  "It  could  never 
have  been  the  intention  of  the  fram- 
ers  of  the  constitution  to  deny  to  the 
higher  courts,  both  original  and  appel- 
late, any  jurisdiction  in  that  large 
class  of  cases  where  the  relief  sought 
is  not  susceptible  of  pecuniary  estima- 
tion; such  as  suits  to  prevent  threat- 
ened injury  respecting  the  guardianship 
of  children  —  honorary  offices,  to  which 
no  salary  is  attached,  and  the  like  .  .  . 
We  think  the  construction  contended 
for  too  narrow,  and  not  imperatively 
required   by   the  language   of  the   con- 
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Other  states  hold,  however,  that  unless  the  question  is  covered 
by  an  express  exception  allowing  an  appeal,  regardless  of  the  amount 
involved,  there  is  no  appeal  in  cases  that  are  not  susceptible  of  a 
monetary  valuation.62 

In  some  statutes  the  express  language  used  shows  that  the  ques- 
tion of  the  amount  in  controversy  is  confined  to  actions  for  the  re- 
covery of  money  only.63 

3.  What  Law  Governs.  —  It  is  the  law  in  force  at  the  time  when 
the  appeal  is  taken  that  governs  the  requirement  as  to  amount  in 
controversy.64  If,  however,  appellate  proceedings  are  regularly  be- 
gun before  a  change  in  the  statute,  such  change  does  not  affect  the 
pending  appeal.05 

4.  Remittitur.  —  A  voluntary  remittitur  on  the  part  of  plaintiff 
may  reduce  the  judgment  below  the  jurisdictional  amount  and  thus 
prevent  a  right  of  appeal.  If,  however,  an  appeal  has  been  taken, 
an  appellee  cannot  by  a  waiver  or  release  of  a  part  of  the  judgment 
deprive  the  court  of  jurisdiction.66 


stitution.--"  See,  however,  Appeal  of 
Houston,  42  Cal.   35,  64. 

62.  U.  S.  —  Simms  r.  Simms,  175 
U.  S.  162,  20  Sup.  Ct.  58,  44  L.  ed. 
115;  Perrine  v.  Slack,  164  U.  S.  452, 
17  Sup.  Ct.  79,  41  L.  ed.  510;  De  Kraft 
v.  Barney,  2  Black  704,  17  L.  ed. 
Pratt  v.  Fitzhugh,  1  Black  271,  17 
L.  ed.  206;  Lee  V.  Lee,  8  Pet.  44,  8  L. 
ed.  860.  Cal.  —  Sanchez  p.  Newman,  70 
Cal.  210,  11  Pac.  645.  La.  —  llite  P. 
Hinsel,  39  La.  Ann.  113,  1  So.  415. 
Utah.—  Peoi.le  V.  Clavton,  4  Utah  449, 
11    Pac.    213. 

63.  Consult  the  Local  Statutes.  — 
See  also:  Kan.  —  McPherson  v.  State, 
56  Kan.  139,  42  Pac.  374,  where  the 
jurisdiction  of  a  lower  appellate  court 
was  in  question.  Ky.  —  Lincoln  Coun- 
ty Court  P.  Hansford,  6  Ky.  L.  Rep. 
734.  W.  Va.  —  Farnsworth  p.  Balti- 
more &  O.  R.  Co.,  23  W.  Va.  815. 

64.  U.  S.  —  Keller  r.  Ashford,  133 
U.  S.  610,  10  Sup.  Ct.  490,  33  L.  ed. 
667.     Kan.  —  Hite  V.  Stimmell,  45  Kan. 

469,  25  Pac.  852.  Ky.  — Kendal  p. 
Spradling,  15  B.  Mon.  33.  Tex. — 
^leriweather  p.  Whitley,  38  Tex.  525. 
Va.  —  McGruder  r.  Lyons,  7  Gratt.  233. 

65.  Kan.  —  Leavenworth  Coal  Co. 
V.  Barber,  47  Kan.  29,  27  Pac.  114.  Ky. 
Caldwell's  Admr.  P.  Hampton,  21  Ky. 
L.  Rep.  262,  51  S.  W.  174.  N.  Y. — 
Germania  Sav.  Bk.  P.  Suspension 
Bridge,  159  N.  Y.  362,  54  N.  E.  33.  Va. 
McGruder  v.  Lyons,  7  Gratt.  233. 

66.  Remittitur  Before  Judgment.  — 
It  is  held  by  the  Supreme  Court  of  the 
United  States,  and  by  some  of  the  state 


courts,  that  the  remittitur  must  be  made 
before  judgment.  Northwestern  Mut. 
Life  Ins.  Co.  V.  Martin,  154  U.  S.  640,  14 
Sup.  Ct.  1181,  24  L.  ed.  542.  See 
U.  S.  —  First  Nat.  Bk.  v.  Redick,  110 
U.  S.  224,  3  Sup.  Ct.  640,  28  L.  ed.  124; 
Thompson  v.  Butler,  95  U.  S.  694,  24  L. 
ed.  540.  la.  —  Nevada  v.  Klum,  76 
Iowa  428,  41  N.  W.  62.  La.  —  State 
P.  Lee,  107  La.  784,  32  So.  186.  Wash. 
Dodge  V.  Corliss,  28  Wash.  474,  68 
Pac.  869.  And  that  if  remittitur  is 
made  after  judgment  it  does  not  affect 
the  right  of  appeal.  See  U.  S. — 
N.  Y.,  etc.  Co.  P.  Fifth  Nat.  Bank,  118 
U.  S.  608,  7  Sup.  Ct.  23,  30  L.  ed. 
259.  la.  — Kennedv  V.  Nat.  Bank,  128 
Iowa  561,  104  N.  W.  1021.  La.  —  State 
P.  Lazarus,  34  La.  Ann.  1117. 

It  ought  to  be  unquestioned  that 
a  remittitur  before  judgment  would 
te  to  cut  off  an  appeal,  since  It 
is  the  judgment  that  the  defendant 
appeals  from.  That,  however,  the  con- 
verse is  true,  is  not  equally  clear,  since 
over  its  judgments  a  court  has  jurisdic- 
tion during  the  term  in  which  rendered. 
That  even  after  judgment  a  remittitur 
may  cut  off  the  right  of  appeal,  see 
Merchants  Loan  &  Tr.  Co.  v.  Bradley, 
210  111.  128,  71  N.  E.  343. 

Fraud  Upon  Jurisdiction.  —  The  of- 
fered release  of  a  trivial  sum  merely  to 
prevent  an  appeal  may  be  rejected  as 
a  fraud  upon  the  jurisdiction  of  the  ap- 
pellate court.  Hansbrough  v.  Stinnett, 
22  Gratt.    (Va.)    593. 

No  Remittitur  After  Appeal  Taken, 
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5.  Amount,  How  Determined.  —  a,  Appeal  by  Plaintiff.  —  If 
the  plaintiff  appeals,  the  general  rule  is  that  the  amount  claimed  by 
him  in  his  declaration  or  petition  fixes,  prima  facie,  the  amount  in 
controversy,  providing  he  recovered  nothing  on  his  suit.07  If,  how- 
ever, judgment  is  in  plaintiff's  favor,  yet  not  for  full  amount  claimed, 
the  amount  in  controversy  is  the  difference  between  the  original 
claim  and  the  amount  awarded  by  the  judgment.68 

b.  Appeal  by  Defendant.  —  In  an  appeal  by  the  defendant,  the 
amount  or  value  in  controversy  is  determined  by  the  judgment 
against  him,  and  not  by  the  amount  claimed  by  the  plaintiff.09 

6.  Actions  For  the  Recovery  of  Property.  —  In  actions  for  the 


N.  Y.,  etc.  Co.  V.  Fifth  National  Bank, 
118  U.  S.  60S,  7  Sup.  Ct.  23,  30  L.  ed. 
259;  Cooke  v.  United  States,  2  Wall. 
(U.  S.)  218,  17  L.  ed.  755. 

67.  U.  S.  — Johnson  v.  St.  L.,  etc. 
R.  Co.,  141  U.  S.  602,  12  Sup.  Ct.  124, 
35  L.  ed.  875;  Walker  v.  United  States, 
4  Wall.  163,  18  L.  ed.  319;  Cooke  V. 
Woodrow,  5  Cranch  13,  3  L.  ed.  22. 
111.—  Brant  V.  Gallup,  111  111.  487, 
53  Am.  Hep.  638.  la.  — Fullerton  v. 
Cedar  Rapids  &  M.  C.  R.  Co.,  101 
Iowa  156,  70  N.  W.  106.  Kan. — 
Robinson  v.  Lamoureaux,  71  Kan.  850, 
80  Pac.  595.  Ky— Schnabel  V.  Jacobs, 
105  Ky.  774,  49  S.  W.  774;  Logan  v. 
Davis,  6  Ky.  L.  Rep.  137.  Mo. — 
Mathews  V.  Danahy,  25  Mo.  App.  354. 
JN.  Y.  — Miele  V.  Deperino,  135  N.  Y. 
618,  31  N.  E.  1047.  Pa.  —  Stewart  v. 
Keemle,  4  Serg.  &  R.  72.  Va.  —  Fink 
v.  Denny,  75  Va.  663;  Harmon  v.  Lynch- 
burg 33  Gratt.  37.  W.  Va.  —  Faulconer 
v.  Stinson,  44  W.  Va.  546,  29  S.  E. 
1011;  Arnold  V.  Lewis  County  Court, 
38  W.  Va.  142,  18  S.  E.  476.  Eng.— 
Harris  V.  Dreesman,  9  Exch.  485. 

Judgment  of  Nonsuit.  —  From  a  judg- 
ment of  voluntary  nonsuit  plaintiff 
cannot  appeal,  even  if  his  claim  be 
equal  to  the  statutory  amount.  Timer- 
man  v.  South  Denver  Real  Estate  Co., 
20    Colo.    147,   36   Pac.    901. 

Claim  Must  Be  Bona  Fide.  —  It 
must  appear,  however,  that  the  amount 
of  plaintiff's  claim  is  made  in  good 
faith.  Thus,  where  the  claim  was  de- 
clared to  be  greater  than  the  jurisdic- 
tional amount,  but  the  bill  of  particu- 
lars showed  it  actually  to  be  less,  the 
latter  amount  controls.  Gorman  v. 
Havird,  141  U.  S.  206,  11  Sup.  Ct.  943, 
35  L.  ed.  717. 

68.  U.  S.  —  New  England  Mortg. 
Security  Co.  v.  Gay,  145  U.  S.  123, 
12  Sup.  Ct.  815,  36  L.  ed.  646;  Dows  v. 

vol.  n 


Johnson,  110  U.  S.  223,  3  Sup.  Ct.  640, 
28  L.  ed.  12S;  Hilton  v.  Dickinson,  108 
U.  S.  165,  2  Sup.  Ct.  424,  27  L.  ed.  OSS. 
Cal.  —  Skillman  v.  Laehman,  23  Cal. 
198,  83  Am.  Dec.  96.  Ky.  —  Frederick 
v.  Ackler,  9  Ky.  L.  Rep.  197.  Mo. — 
Dowd    v.   Westinghouse   Air  Brake   Co., 

57  Mo.  App.  219.  Va.  —  Batchelder 
r.  Richardson,  75  Va.  835. 

Amount  Sued  For.  —  Some  cases  hold 
that  even  if  plaintiff  does  obtain  judg- 
ment, the  same  being  less  than  his 
claim,  the  amount  in  controversy  is 
the  amount  sued  for.  See  Solomon  v. 
Reese,  34  Cal.  28. 

69.  U.  S.  —  Hilton  V.  Dickinson,  108 
U.  S.  165,  2  Sup.  Ct.  424,  27  L.  ed.  688; 
Smith  r.  Honey,  3  Pet.  469,  7  L.  ed. 
744;  Cooke  V.  Woodrow,  5  Cranch  13, 
3  L.  ed.  22.  Ariz.  —  Phoenix  Whole- 
sale Meat  Co.  v.  Moss,  7  Ariz.  274,  64 
Pac.  443;  Johnson  v.  Tully,  2  Ariz.  223, 
12  Pac.  567;  Grounds  v.  Ralph,  1  Ariz. 
227,  25  Pac.  648.  Ark.  —  Reynolds  v. 
Sneed,  1  Ark.  199.  111.  —  Hedley  v. 
Geissler,  189  111.  172,  59  N.  E.  580; 
Lake  Erie  &  W.  R.  Co.  v.  Faught,  129 
111.  257,  21  N.  E.  620.  Kan.  —  Rich- 
mond V.  Brummie,  52  Kan.  247,  34  Pac. 
783.  Ky.  —  Williams  v.  Wilson,  5  Dana 
596;  Hill  v.  Booth,  22  Ky.  L.  Rep.  839, 

58  S.  W.  993;  Louisville,  S.  &  N.  R. 
Co.  v.  Wade,  11  Ky.  L.  Rep.  436,  12 
S.  W.  279.  Mo. —  McGregor  v.  Pollard, 
130  Mo.  332,  32  S.  W.  640;  Ellis  v. 
Harrison,  104  Mo.  270,  16  S.  W.  198. 
Ohio.  —  Draper  v.  Clark,  59  Ohio  St. 
336,  52  N.  E.  832.  Tex.  —  Mobley  v. 
Porter  (Tex.  Civ.  App.),  54  S.  W.  655. 
Va.- — Harman  v.  Lynchburg,  33  Gratt. 
37;  Gage  v.  Crockett,  27  Gratt.  735. 
Contra,  Kirby  V.  Rainier-Grand  Hotel 
Co.,    28   Wash.    705,    69    Pac.   378. 

Amount  Claimed  by  Plaintiff.  —  Al- 
though the  general  rule  is  that  stated 
in  the  text,  yet  some  cases  hold  that3 
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recovery  of  property,  it  is  the  value  of  the  property  in  controversy 
that  fixes  the  amount.70  Thus  it  may  be  the  value  of  land,71  the 
value  of  the  chattels  in  replevin,72  or,  in  an  action  for  the  recovery 
of  possession  of  real  property,  it  may  be  the  rental  value  of  the 
same.73 

7.  Penal  Bonds.  —  Actions  in  connection  with  penal  bonds  gen- 
erally measure  the  controversial  amount  by  the  damages  claimed  and 
not  by  the  amount  of  the  penalty  specified  in  the  bond.74 

8.  Counterclaim  or  Set-Off.  —  No  general  rule  applicable  to  all 


even  if  the  defendant  is  the  appellant, 
the  amount  claimed  by  plaintiff  is  still 
the  governing  amount.  Cal.  —  Lord  V. 
Goldberg,  81  Cal.  596,  22  Pac.  1126,  15 
Am.  St.  Eep.  82.  La.  — Flow. t  P.  Pre- 
jean,  42  La.  Ann.  897,  8  So.  596;  John- 
son P.  Cavanac,  40  La.  Ann.  773,  5  So., 
61.  Mo. —  Kllis  v.  Harrison,  104  Mo. ; 
270,  1G  S.  W.   198. 

Counterclaim.  —  As  to  the  effect  of  | 
defendant's  counterclaim  upon  the; 
amount  in  controversy,  see  infra,  11, 
II,    8. 

70.  U.  S.  —  Vicksburg,  etc.  K.  Co.  r. 
Smith,  135  U.  S.  195,  1"  Sup.  Ct.  728, 
34  L.  ed.  95.  Ariz. —  Gila  Valley,  G. 
&  N.  R.  Co.  r.  Gila  County,  8  Ariz.  292, 
71  Pac.  913.  Cal.  —  Cullen  r.  Lang- 
ridge,  17  Cal.  67.  La.  — Bo<i<:s  p.  Hays 
44  La.  Ann.  859,  11  So.  222;  Terton  r. 
Comeau,  28  La.  Ann.  633;  M.-Donogh 
r.  Nugent,  4  La.  Ann.  28.  Mich. — 
Puller  v.  Grand  Rapids,  40  Mich.  395. 
Wash.  —  Graves  P.  Thompson,  35  Wash. 
282,  77  Pac.  384. 

71.  Ejectment  Suits.  —  Vicksburg, 
etc.  R.  Co.  v.  Smith,  135  U.  S.  195,  1" 
Sup.  Ct.  72^,  34  L.  ed.  9.",;  Simon  r. 
House.  46  Fed.  317;  Grant  P.  M  '  I 

Pet.  (XJ.  S.)  248,  7  L.  ed.  131. 

Attaching  Creditor.  —  In  a  contro- 
versy between  an  attacking  creditor 
and  a  third  person  claiming  the  prop- 
erty, the  amount  in  controversy  is  the 
value  of  the  lan.l.  IU.  —  Martin  r. 
Duncan,  156  111.  274,  41  N.  E.  43.  Ky. 
Aakey  D.  Monarch,  8  Ky.  L.  Rep.  265; 
Mo.  —  Kuh  v.  Garvin,  53  Mo.  App.  64. 

Enforcing  Claims.  —  Where  the  ob- 
ject is  to  enforce  against  lands  a  claim 
worth  less  than  such  lands,  the  pre- 
vailing rule  is  that  the  amount  of  the 
claim  controls.  U.  S.  —  Gihson  v. 
Sbufeldt,  122  U.  S.  27,  7  Sup.  Ct.  1066, 
30  L.  ed.  1083;  Ross  r.  Prentiss.  3  TTow. 
771,  11  L.  ed.  824.  LI.  — Walker  V. 
Malin,  94  111.  596.  la.  —  Hoppe  V. 
Byers,  39  Iowa  573.     La.  —  Munday  v. 


-,  35  La.  Ann.  990.  Miss. — -May 
p.  Williams,  61  Miss.  125,  48  Am.  Rep. 
80.  See,  however,  Buckner  v.  Metz,  77 
Va.  107;  Parker  r.  Valentine,  27  W.  Va. 
677. 

72.  TJ.   S.  —  Pevton   r.   Robertson,    9 
t.  527,  6  L.  ed.  151.     Ariz.  —  Gila 

Valley  &  G.  N.  R.  Co.  V.  Gila  County.  3 
Ariz.  292,  71  Pac.  913.  IU.  — Cummins 
v.  Holmes,  107  111.  552;  Morris  r.  Pres- 
ton, 93  HI.  215.  Vt.— Fisk  p.  Wallace, 
51  Vt.  418.  But  see  Malone  P.  Hopkins 
10  Mo.  App.  331;  Darling  V.  Conklin,  42 
Wis.  478. 

73.  Flag?  v.  Walker,  109  111.  494. 
And  see  Willis  v.  Eastern  Tr.  &  B. 
Co.,  167  U.  S.  76,  17  Sup.  Ct.  739,  42 
L.   ed.   83. 

Amount  expended  by  lessee  upon 
improvements  may  be  considered  in 
determining  the  value  in  dispute.  Har- 
ris p.  Barber,  129  U.  S.  366,  9  Sup.  Ct. 
314,    32   L.   ed.    697. 

Trespass   Quare    Clausum.  — Value   of 
ore  taken  from  the  land.     New  Jersey 
Co.    P.   Trotter,    108   U.   S.    564,   2 
375,  27  L.  ed.  8! 
Suit    To    Remove    a    Trustee.  —  The 
of     the     trust     estate     governs, 
lay  P.  Edwards,  134  U.  S.  117,  10 
Sup.   CL  523,  33   L.  ed.  853.     Compare 
Caffrev  r.  Oklahoma,  177  U.  S.  346,  20 
Ct.  664,  44  L.  ed.  799. 
Suit    To    Recover     an     Office.  —  The 
amount    of    salary    for    the    unexpired 
term    is    held    to    control.      Handley    v. 
Stutz,  137  U.  S.  366,   11  Sup.   Ct.   117, 
34   L.   ed.   706;   United   States   V.   Addi- 
son, 22  How.  (TJ.  S.)  174,  16  L.  ed.  304; 
State  r.  Judge,  20  La.  Ann.  574. 

74.  TJ.  S.— United  States  r.  McDow- 
ell, 4  Cranch  316,  2  L.  ed.  632.  Miss.— 
Shattuek  r.  Miller.  50  Miss.  386.  Mo. 
Burnside  P.  Wand.  108  Mo.  App.  539,  84 
S.  W.  995;  State  r.  St.  Louis  Ct.  of  Ap- 
peals, 87  Mo.  569.  S.  O.  —  Cavender  P. 
Ward,  28  S.  C.  470,  6  S.  E.  302.  W.  Va. 
State  v.  Lambert,  24  W.  Va.  399. 
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jurisdictions  can  be  laid  down  as  to  the  effect  of  counterclaims  or 
set-offs  upon  the  amount  in  controversy.  According  to  some  of  the 
decisions,  the  appellate  jurisdiction  in  no  way  depends  upon  the 
counterclaims  set  up  by  the  defendants,  the  amount  sued  for  by 
plaintiff  being  the  test,  whether  the  appeal  be  taken  by  the  plain- 
tiff or  by  the  defendant.75  The  prevailing  rule,  however,  is  that 
upon  appeal  by  the  defendant,  he  may,  providing  he  denies  plaintiff's 
claim,  add  his  counterclaim,  if  disallowed,  to  the  amount  of  the 
judgment  against  him.76 

The  Iowa  rule    is  that  under  the  pleadings  and  the  evidence  it  must 


75.  In  Lord  v.  Goldberg,  81  Cal.  596, 
22  Pac.  1126,  15  Am.  St.  Eep.  82,  plain- 
tiff sued  to  recover  damages  for 
wrongful  dismissal  from  employment  of 
defendants,  asking  judgment  for  six 
thousand  dollars.  Defendants  filed 
general  denial  and  set  up  a  counter- 
claim for  $251,  money  lent.  Judgment 
for  plaintiff  for  $190,  no  finding  as  to 
the  counterclaim.  Defendants  appealed. 
Respondent  moved  to  dismiss  on  the 
ground  that  the  counterclaim  did  not 
amount  to  three  hundred  dollars,  tbo 
jurisdictional  requisite.  The  court  held : 
"The  motion  to  dismiss  the  appeal 
should  be  denied.  The  power  of  this 
court  to  hear  and  determine  the  mat- 
ters in  controversy  here  is  in  no  way 
dependent  upon  the  counterclaim  set 
up  by  defendants.  Under  our  present 
constitution  and  laws,  when  an  action 
is  brought  to  recover  a  money  demand, 
the  ad  damnum  clause  of  the  complaint 
is  the  test  of  jurisdiction.  If  the 
amount  sued  for  is  large  enough  to 
give  the  superior  court  jurisdiction,  the 
supreme  court  has  jurisdiction  on  ap- 
peal; and  this  is  so  whether  the  appeal 
is  taken  by  the  plaintiff  or  defendant." 
And  see  Bailey  v.  Sloan,  65  Cal.  387,  4 
Pac.  349;  Dashiell  v.  Slingerland,  60 
Cal.  653. 

Louisiana. — Reconventional  Demands. 
In  ordinary  civil  cases  the  Supreme 
Court  of  Louisiana  has  jurisdiction 
only  where  the  matter  in  dispute 
or  fund  to  be  distributed  exceeds 
$2,000,  exclusive  of  interest.  Const. 
1898,  Art.  85.  In  the  case  of  Brooks- 
Scanlon  Co.  v.  Booty,  123  La.  706, 
49  So.  479,  decided  in  1909,  plaintiff 
sued  for  $392.  Defendant,  reconven- 
ing, prayed  for  $5,215  damages.  Judg- 
ment for  plaintiff,  $125.  Defendant 
appeals.  The  court  held:  "The  amount 
in  dispute  is  the  highest  sum  for  which 
the    appellate    court    can    render    judg- 
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ment  under  the  allegations  of  the  peti- 
tion. It  is  therefore  evident  that  the 
supreme  court  is  without  jurisdiction 
of  this  appeal."  See,  also,  Forstall  v. 
Larche,  39  La.  Ann.  286,  1  So.  650. 

76.  U.  S.  — Buckstaff  v.  Russell, 
151  U.  S.  626,  14  Sup.  Ct.  448,  38  L. 
ed.  292;  Clark  v.  Sidway,  142  U.  S. 
682,  12  Sup.  Ct.  327,  35  L.  ed.  1157; 
Block  v.  Darling,  140  U.  S.  234,  11  Sup. 
Ct.  832,  35  L.  ed.  476;  Dushane  v. 
Benedict,  120  U.  S.  630,  7  Sup.  Ct.  696, 
30  L.  ed.  810.  HI.— Merchant 's  L.  &  T. 
Co.  V.  Bradley,  210  111.  208,  71  N.  E.  343; 
Smith  v.  Rountree,  185  111.  219,  56  N. 
E.  1130;  Capen  v.  De  Steiger  Glass  Co., 
105  111.  185.  Ind.  —  Shriver  v.  Bowen, 
57  Ind.  266.  Compare  Lake  Shore,  etc. 
R.  Co.  v.  Van  Auken,  1  Ind.  App.  492, 
27  N.  E.  119.  Ky.  —  Meyerfield  v.  Rob- 
erts, 14  Ky.  L.  Rep.  473.  N.  Y.— 
Charlton  V.  Scoville,  144  N.  Y.  691,  39 
N.  E.  394. 

Virginia.  —  The  rule  is  otherwise  in 
Virginia,  where  it  is  held  that  dis 
allowed  counterclaims  cannot  be  con- 
sidered when  defendant  appeals  from 
a  judgment  for  plaintiff.  Kendrick  v. 
Spotts,  90  Va.  148,  17  S.  E.  853;  Haw- 
kins V.  Gresham,  85  Va.  34,  6  S.  E.  472: 
Harman  v.  Lynchburg,  33  Gratt.  37.  In 
this  state,  however,  where  a  decree  was 
rendered  against  plaintiff  for  less  than 
the  jurisdictional  amount,  an  appeal 
lies  where  the  amount  of  a  set-off  al- 
lowed and  that  of  the  decree  together 
equal  such  required  amount.  Bunting 
i?.  Cochran,  99  Va.  558,  39  S.  E.  229. 

Abandonment  of  Counterclaim.  —  If 
the  record  shows  that  defendant 
abandoned  his  counterclaim,  he  cannot 
add  it  to  the  recovery  against  him. 
Bradstreet  Co.  v.  Higgins,  112  U.  S. 
227,  5  Sup.  Ct.  117,  28  L.  ed.  715; 
Houston,  E.  &  W.  T.  R.  Co.  v.  Perkins 
(Tex.  Civ.  App.),  44  S.  W.  547. 
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he  possible  to  render  judgment  against  one  of  the  parties  for  the 
entire  jurisdictional  sum.77 

In  general  however,  if  defendant's  counterclaim  or  set-off  is  suffi- 
cient in  itself  to  meet  the  appellate  requirement,  a  disallowance  of 
such  claim  would  entitle  him  to  appeal,  irrespective  of  plaintiff's 
demands.78 

A  counterclaim  must  be  provable,  and  must  be  supported  by  evidence, 
or  it  cannot  be  considered  in  making  up  the  jurisdictional  amount.79 

9.  Amount  in  Actual  Dispute.  —  It  is,  by  general  rule,  the  amount 
actually  in  dispute,  the  amount  supported  by  the  allegations,  rather 
than  the  amount  claimed  in  the  ad  damnum  clause,  or  in  the  prayer 
for  relief,  that  controls.80 

Spurious  and  fictitious  claims  cannot  be  considered,81  nor  unsup- 
ported claims  merely  alleged  for  the  purpose  of  obtaining  an  ap- 
peal.82 

10.  Amount,  How  Shown.  —  The  record  should  affirmatively 
show  the  jurisdictional  amount,"  and,  upon  failure  to  do  so,  the 
appeal  may  be  dismissed.84  It  is  held  in  some  jurisdictions,  however, 
that  where  the  record  does  not  show  the  amount  in  controversy, 
evidence,  aliunde,  is  admissible  to  establish  the  same.88 


77.  Schultz  V.  Holbrook,  86  Iowa 
569,  53  N.  W.  285;  Buckland  V.  Shep- 
hard,  77  Iowa  329,  42  N.  W.  311;  Kurt/. 
v.  Hoffman,  65  Iowa  260,  21  N.  W. 
597. 

78.  U.  S.  —  Block  r.  Darling,  140 
U.  S.  234,  11  Sup.  Ct.  832,  35  L.  ed. 
476.  la.  —  Nash  V.  Bcckman,  86  Iowa 
249,  53  N.  W.  228.  La.  —  McKnight'a 
Succession,  44  La.  Ann.  399,  10  So. 
810;  Citizens'  Bank  v.  Webre,  44 
La.  Ann.  334,  10  So.  779:  Colomb  V. 
McQuaid,  36  La.  Ann.  370.  N.  Y.  — 
Bead  r.  Trowbridge,  106  N.  Y.  657,  12 
N.  E.  625. 

79.  La.  —  Gagne  o.  Barrow,  15  La. 
Ann.  135.  N.  Y.  —  Societa  Italiana  di 
Beneficenza  v.  Sulzer,  138  N.  Y.  468,  34 
N.  E.  193;  St.  Clair  v.  Day,  89  N.  Y. 
357.  Tex.  —  Bledsoe  V.  Gulf,  etc.  R. 
Co.,  6  Tex.  Civ.  App.  280,  25  S.  W. 
314. 

80.  U.  S. — Opelika  Citv  v.  Daniel, 
109  U.  S.  108,  3  Sup.  Ct.  70,  27  L.  ed. 
-::'■ ;  Pevton  V.  Robertson,  9  Wheat. 
527,  6  L.  ed.  151.  Conn. —  Wells  r.  Al- 
len, 41  Conn.  140.  la.  —  Brock  v. 
Barr,  70  Iowa  399,  30  N.  W.  652.  Mo. 
Stephenson  v.  Porter,  45  Mo.  358.  N. 
Y.  —  American  Hosiery  Co.  t*.  Riley,  12 
Abb.  N.  C.  329.  Wis.  —  Burkhardt  V. 
Elgee,  93  Wis.  29,  66  N.  W.  525,  1137. 

81.  Lea  r.  Orleans,  46  La.  Ann. 
1444,  16  So.  456;  City  of  New  Orleans 


v.  Scalzo,  41  La.  Ann.  1141,  8  So.  538: 
Mullen  v.  Zuberbier,  39  La.  Ann.  888,  2 
So.  785;  Bright  v.  Thompson,  38  La.  Ann. 
801;  Samorini  v.  Mallard,  35  La.  Ann. 
250;  Red  River  R.  Co.  v.  Williams,  16 
La.    182. 

82.  Conn.  —  Savage  V.  White,  2  Rool 
377.  La.  —  Ribot  r.  Contreras,  28  La. 
Ann.  745;  Pritchard  v.  Parker,  21  La. 
Ann.  18.    Va.  —  Cox  v.  Carr,  79  Va.  28. 

83.  Smith  v.  American  Crvstal  Mon. 
Co.,  160  Ind.  141,  65  N.  E.  524;  Loomis 
v.  Bass,  48  Kan.  26,  28  Pac.  1012.  See 
infra,  VII. 

84.  Parker  v.   Morrill,   106  U.   S.    I 

1  Sup.  Ct.  14,  27  L.  ed.  72;  Sewall  r. 
Chamberlain,  5  How.  6,  12  L.  ed.  25. 
Ind.  — State  V.  Wills,  4  Ind.  App.  38, 
30  N.  E.  200.  Kan.  —  Packard  V. 
Packard,  56  Kan.  132,  42  Pac.  335. 
La.  —  Succession  of  Tompkins,  12  Rob. 
110.  Va.  —  Walter  v.  Chichester,  84 
Va.  733,  6  S.  E.  1. 

85.  U.  8.  —  United  States  v.  The 
Union,  4  Craneb  216,  2  L.  ed.  600;  The 
Grace  Girdler,  6  Wall.  441,  18  L.  ed. 
790.  La.  —  Waters  Pierce  Oil  Co.  r. 
Town  of  New  Iberia,  47  La.  Ann.  863, 
17  So.  343;  Sandoz  v.  Duhon,  35  La. 
Ann.  1204.  Tex.  —  Austin  Real  Estate 
&  Abstract  Co.  v.  Bahn,  87  Tex.  582, 
29  S.  W.  646;  Fisher  v.  Bogarth,  2  Wills. 
Civ.     Cas.     §  121.       Contra,     Smith     r. 
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11.  Interest.  —  Interest  due  upon  claims  at  the  time  the  suit  is 
originally  brought  are  properly  taken  into  account  in  determiniir- 
the  amount  in  controversy.86  Where,  however,  interest  has  accrued 
after  the  commencement  of  the  action,  it  cannot  be  added  to  the 
principal  sum  for  the  purpose  of  making  up  the  jurisdictional 
amount.87  It  is  also  the  prevailing  rule  that  interest  on  the  judg- 
ment rendered    cannot  be  considered.88 

12.  Costs.  —  The  statutes  generally  provide  that  the  amount  in 
controversy  shall  be  exclusive  of  costs.  Moreover,  even  in  the 
absence  of  such  a  positive  restriction,  costs  are  generally  considered, 
but  incidental  to  the  suit,  and  are  not  to  be  added  to  the  amount  of 
the  claim  or  judgment.89 


American    Crystal    Mon.    Co.,    160    Ind. 
141,  65  N.  E.  524. 

86.  Ky.  —  Orth  v.  Clutz,  18  B.  Mon. 
223.  La. —  Bruno  v.  Oviatt,  48  La. 
Ann.  471,  19  So.  464;  Newman  t).  Cunoy, 
30  La.  Ann.  1201.  N.  Y.  —  Mitchell 
r.  Pike,  17  Hun  142.  Va.  — Herring 
v.  Chesapeake  &  W.  R.  Co.,  101  Va. 
778,  45  S.  E.  322.  Contra,  Hale  V. 
Grogan,  106  Ky.  311,  50  S.  W.  257,  20 
Ky.  L.  Rep.  1856. 

87.  Conn.  —  Denison  v.  Denison,  16 
Conn.  34.  111.  — Keiser  v.  Cox,  116  111. 
26,  4  N.  E.  384.  Ky.  — Walter  A. 
Wood  Harvesting  Co.  v.  Taylor,  104  Ky. 
217,  46  S.  W.  720,  20  Ky.  L.  Rep. 
536.  La.  —  Pujol  v.  Correjolles,  5  Rob. 
90.  N.  Y.  —  Josuez  v.  Conner,  75  N.  Y. 
156. 

Interest  Before  Judgment.  —  Some 
cases  hold  that  interest  between  ver- 
dict and  judgment  may  be  added. 
Where  judgment  is  given  for  a  certain 
sum  including  interest  to  time  of  judg- 
ment, such  judgment  determines  the 
controversial  amount.  See  Mass.  Ben. 
L.  Assn.  v.  Miles,  137  U.  S.  689,  11 
Sup.  Ct.  234,  34  L.  ed.  834;  Quebec  S. 
S.  Co.  V.  Merchant,  133  U.  S.  375,  10 
Sup.  Ct.  397,  33  L.  ed.  656;  New  York 
El.  R.  v.  Fifth  Nat.  Bk.,  118  U.  S.  608, 
7  Sup.  Ct.  23,  30  L.  ed.  259;  Bank  of 
U.  S.  v.  Daniel,  12  Pet.  (U.  S.)  32,  9 
L.  ed.  989. 

Amendment  of  Judgment.  —  Inter- 
est cannot  be  added  upon  an  ex  parte 
motion  to  amend  the  judgment.  North- 
ern Pac.  R.  Co.  v.  Booth,  152  U.  S.  671, 
14  Sup.   Ct.   693,  38  L.  ed.  591. 

88.  U.  S.  —  Walker  v.  United  States, 
4  Wall.  163,  18  L.  ed.  319;  Knapp  v. 
Banks,  2  How.  73,  11  L.  ed.  184.  Ind.  — 
Cincinnati,  I.,  St.  L.  &  C.  R.  Oo.  v. 
Grames,  135  Ind.  44,  33  N.  E    806.     N. 
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Y.  —  Produce  Bank  of  New  York  r. 
Morton,  67  N.   Y.   199. 

Contra,  Arnold  v.  Lewis  Co.  Ct.,  38 
W.  Va.  142,  18  S.  E.  476. 

89.  U.  S.  —  Western  Union  Tel.  Co. 
v.  Rogers,  93  U.  S.  565,  23  L.  ed.  977; 
Walker  v.  U.  S.,  4  Wall.  163,  18  L.  ed. 
319;  Knapp  v.  Banks,  2  How.  73,  11  L. 
ed.  184.  Cal.  —  Henigan  V.  Erwin,  110 
Cal.  37,  42  Pac.  457;  Dumphy  v.  Guin- 
don,  13  Cal.  28.  Iowa.  —  Ardery  V.Chi- 
cago, B.  &  Q.  R.  Co.,  65  Iowa  723,  23 
X.  \V.  141;  Hakes  V.  Dott,  54  Iowa  17, 
6  N.  W.  70.  Ky.  —  Moore  v.  Boner,  7 
Bush  26;  Rhodes  V.  Frankfort  Chair 
Co.,  25  Ky.  L.  Rep.  2042,  79  S.  W.  768. 
Mont. —  Payne  V.  Davis,  2  Mont.  381, 
384.  Va.  — Cooke  v.  Piles,  2  Munf. 
151.  W.  Va.  —  Shahan's  Admr.  v. 
Shahan's  Heirs,  48  W.  Va.  477,  37  S. 
E.  552. 

Contra,  Gordon  v.  Ross,  2  Cal.  156; 
Winn  v.  Sanborn,  10  S.  D.  340,  73  N. 
W.  96. 

Compare  Kingsley  v.  Great  Northern 
R.  Co.,  91  Wis.  380,  64  N.  W.  1036. 

Only  Costs  in  Dispute.  —  In  Califor- 
nia, however,  when  the  appealable  mat- 
ter is  entirely  based  upon  disputed  costs, 
the  amount  of  the  costs  determines  the 
right  to  appeal.  Fairbanks  V.  Lamp- 
kins,  99  Cal.  429,  34  Pac.  101;  Meeker 
V.  Harris,  23  Cal.  285.  The  general 
rule,  however,  is  that  judgments  rela- 
tive to  costs  only  are  not  appealable, 
even  when  the  costs  amount  to  the 
jurisdictional  sum.  Pitkin  County  V. 
Aspen  Min.  &  Smelting  Co.,  1  Colo. 
App.  125,  27  Pac.  875;  Missouri  P.  R. 
Co.  t;.  Yawger,  52  Kan.  691,  35  Pac. 
814. 

Attorney's  Fees.  —  Where  the  stat- 
ute allows  plaintiff  to  recover  attor- 
ney's  fees   in    certain   suits,   or   where 
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13.  Two  or  More  Claims.  —  Where  there  are  independent  and 
separate  claims  they  cannot,  by  general  rule,  be  combined  for  the 
purpose  of  increasing  the  amount  sufficiently  to  authorize  an  ap- 
peal.90 Some  cases  hold,  however,  that  where  suits  are  consolidated 
by  order  of  the  court,  or  consent  of  the  parties,  the  aggregate  sum 
may  be  considered  in  determining  the  amount.91 

14.  Appeals  Regardless  of  Amount. — Regardless  of  the  amount 
or  value  in  controversy,  there  are  many  cases  in  which  an  appeal 
may  be  taken.92 

Most  frequent  among  such  exceptions  are  cases  involving  the 
constitution  of  the  state,  or  the  constitution,  laws,  or  treaties  of  the 
United  States ;  cases  involving  the  tax  or  revenue  laws ;  and  cases 
involving  the  title  to  real  property.93  It  is  also,  sometimes,  expressly 
provided  that  a  certificate  of  the  trial  court,  stating  that  the  case  is 
within  the  statutory  exception,  must  !><'  incorporated  within  the 
record.94 

Buch  fees  are  stipulated  for  in  the  con 
tract  sued  upon,  such  fees  are  not  re 
garded  as  costs,  bat  are  added  to  the 
principal  claim.  Gulf,  etc.  R.  Co.  v 
WVn  ha  n.  3  Tex.  Civ.  A  pp.  478,  23  S 
W.  30;  Waters  v.  Walker  (Tex.  App.) 
17  S.  W.  1085.  See,  however,  Spies 
berger  p.  Thomas,  59  Iowa  606,  13  N 
W.  745. 


90.  Handley  p.  Stutz,  137  U.  S.  366, 
11  Sup.  Ct.  117,  :'.l  L.  ed.  706;  Wells  i 
Wilkins,  118  U.  8.  2150,  6  Sup.  Ct.  1049, 
30  L.  ed.  210;  Ex  parte  Phoenix  Ins 
Co.,  117  U.  S.  367,  6  Sup.  Ct.  772,  29 
L.  ed.  923;  Adams  p.  Crittenden,  106 
U.  S.  576,  1  Sup.  Ct.  92,  27  L.  ed.  99 
Ark.  —  Mannington  p.  SToong,  35  Ark. 
287.  m.  —  Hutmachex  P.  Anheuser 
Busch  Brew  in/  Assn.,  198  111.  613,  64 
X.  E.  1iV.il'.  Kan.  —  Samp  p.  Braden, 
7::  Kan.  279,  85  Pac.  289.  Ky.  —  Os- 
wald P.  Morris,  13  Ky.  L.  Rep.  355,  17 
S.  \V.  167;  Anderson  P.  Simmons' 
Admr.,  7  Ky.  L.  Rep.  438.  La.— Armi 
tage  r.  Barrow,  10  La.  Ann.  78;  Mayor 
p.  Maignan,  8  Mart.  (N.  S.)  122.  Mo. — 
Bridle  P.  Grau,  42  Mo.  360.  Eng. — 
I'.nmskill  p.   Powell,  19  L.  J.  Exch.  362. 

Joint  Plaintiffs.  —  Where,  however, 
several  plaintiffs  sue  jointly,  having  a 
common  interest  in  the  BUbject-matter, 
and,  no  prejudice  being  caused  to  de- 
fendant, the  amount  of  their  several 
claims  governs.  U.  S.  —  New  Orleans 
Pac.  R.  Co.  v.  Parker,  143  U.  S.  42,  12 
Sup.  Ct.  364,  36  L.  ed.  66;  Hart  lor.  I 
Fire  Ins.  Co.  v.  Bonner  Mercantile  Co., 
56  Fed.  378,  5  C.  C.  A.  524.  Ala. — 
Thornton  v.  Tison,  95  Ala.  592,  10  So. 
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Va.  —  Alexander  v.  Byrd,  85  Va. 
690,  8  S.   E.  577. 

91.  Ga.  —  Neal  v.  Reynolds,  91  Ga. 
609,  18  S.  E.  530.  Iowa. —  Brock  P. 
Parr,  70  Iowa  399,  30  X.  W.  652.  Kan. 
Skinner  r.  Board  of  Com 'rs,  63  Kan. 
557,  66  Pac.  635.  La. —  Marshall  v. 
Fall,  9  La.  Ann.  92.  Va.  —  Devries  v. 
Johnston,  27  Gratt.   805. 

92.  Consult  the  statutes  for  express 
provisions  upon  this  subject.     See,  also, 

-truction    of   Statute,"    II,    IT,   2, 
mpra. 

93.  The     statutes     should     be     con- 
ulted. 

Freehold  or  Franchise.  —  In  some 
i  olving  a  freehold 
or  a  franchise  are  expressly  excepted. 
Colo. —  Crane  p.  Parmer,  14  Colo.  294, 
23  Pac  155.  111.  —  Gage  p.  Busse,  94 
III.  590.  Va.  — Staunton  r.  Stout,  86 
Va.  321,  1"  s.  E.  5. 

Strict  Construction.  —  The  excep- 
tions  provided  for  by  the  statutes  are 
strictly  construed,  ami  questions  not 
clearly  falling  within  the  express  pro- 
visions cannot  be  considered  unless  the 
amount  involved  is  such  as  required 
by  law.  District  of  Columbia  V.  Gan- 
non, 130  U.  S.  227,  9  Sup.  Ct.  508, 
32  L.  ed.  922;  United  States  v.  Broad- 
head,  127  U.  S.  212,  8  Sup.  Ct.  1191, 
32  L.  ed.  147;  Finnup  V.  Garfield  Tp., 
7  Kan.  App.  815,  53  Pac.  377;  Newell 
P.  Daniels,  5  Kan.  App.  505,  47  Pac. 
565. 

94.  Packard    v.     Packard,     56     Kan. 
12    Pac.    335;    Loomis    v.    Bass.    48 

Kan.   26,   28   Pac.   1012.     See,   in   gen- 
eral, local  statutes. 
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III.    WHO  MAY  APPEAL.  —  A.  In  General.  —  1.    The  Rule.  — 

It  is  the  broad,  general  rule,  and  one  with  but  lew  exceptions,  that 
only  parties  of  record,  or  those  in  privity  with  them,  can  prosecute 
an  appeal.95 

2.  Appealable  Irterest  Necessary.  —  It  is  not  all  parties  or  privies, 
however,  who  may  appeal,  but  only  those  parties  who  have  an  in- 
terest in  the  subject-matter  of  the  controversy,00  and  who,  also,  are 
injured,  aggrieved,  or  prejudiced  by  the  judgment,  decree,  or  order 
appealed  from.97  In  other  words,  an  appellant  must  have  an  appeal- 
able interest,98  and  must  have  been  aggrieved  by  a  decision  that 
affects  such  interest.99 


Questions  Considered.  —  Generally, 
the  only  question  that  can  be  consid- 
ered by  the  appellate  court  in  such  ex- 
cepted cases  is  the  one  assigned.  See 
Missouri  Pac.  E.  Co.  v.  Kimball,  48  Kan. 
3S4,  29  Pac.  604.  And  see  Mississippi 
Mills  v.  Cohn,  150  U.  S.  202,  14  Sup. 
Ct.  75,  37  L.  ed.  1052. 

95.  U.  S.  —  Indiana  South.  E.  Co.  v. 
Liverpool,  L.  &  Globe  Ins.  Co.,  109  U. 
S.  168,  3  Sup.  Ct.  108,  27  L.  ed.  895; 
Bayard  v.  Lombard,  9  How.  530,  13  L. 
ed.  245.  Ala.  —  May  v.  Courtnay,  47 
Ala.  185.  Fla.  —  Pensacola  v.  Eeese, 
20  Fla.  437.  Ga.—  Townsend  v.  I 
1  Ga.  495,  44  Am.  Dec.  675.  111.  — 
Carlson  v.  Gilbert,  99  111.  App  574; 
Harwood  v.  Cox,  26  111.  App.  374.  Iowa. 
Ferguson  v.  Lucas  County,  44  Iowa 
701.  Ky.  —  Eout  v.  Mountjoy,  3  B. 
Mon.  300.  Me.  —  Eeed  v.  Cumberland 
&  O.  Canal  Corp.,  65  Me.  53.  Md.  — 
M'Kim  v.  Mason,  3  Md.  Ch.  186.  Mich. 
Besancon  v.  Brownson,  39  Mich.  388. 
Mo.  —  Thompson  v.  Northcott,  1  Mo. 
224.  Nev.  —  Virgin  v.  Brubaker,  4 
Nev.  31.  N.  J.  —  Ealeigh  v.  Eogers, 
25  N.  J.  Eq.  506.  N.  Y.  —  People  ex 
rel.  Turner  v.  Sanborn,  46  App.  Div. 
630,  61  N.  Y.  Supp.  529.  N.  C  — Siler 
v.  Blake,  20  N.  C.  93.  Ohio.  — Eeid 
v.  Quigley,  16  Ohio  445.  Pa.  —  Bor- 
ough of  Frankford  v.  Lennig,  2  Phila. 
403.  Tex.  —  Stephenson  v.  Texas  &  P. 
E.  Co.,  42  Tex.  162.  Va.  —  Southern 
E.  Co.  v.  Glenn's  Admr.,  102  Va.  529, 
46  S.  E.  776.  Wis.—  In  re  McNaugh- 
ton's  Will,  135  Wis.  24,  114  N.  W.  849. 

"The  mere  suggestion  that  since  the 
commencement  of  the  suit  the  defend- 
ant had  become  merged  in  appellant 
corporation,  was  not  sufficient  to  make 
the  latter  a  party  so  as  to  entitle  it  to 
effect  an  appeal.  'The  right  to  an  ap- 
peal is  purely  statutory,  and  no  statute 
exists,   of   which   we   are   aware,    that 
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authorizes  an  appeal  by  :i  person  not 
a  party  to  the  suit.'  Hesing  V.  Attor- 
ney General  et  al.,  104  III.  295;  I' 
v.  Goldstein,  86  id.  568."  Louisville, 
E.  &  St.  L.  R.  Co.  v.  Surwald,  147  111. 
194,  35  X.  E.  476. 

Meaning  of  "Party."  —  "The  code 
provides  that  any  party  aggrieved  by 
the  judgment  of  the  District  Court  may 
appeal,  and  the  party  appealing  shall 
be  known  as  the  appellant,  and  the 
adverse  party  as  the  respondent.  By 
'any  party'  is  to  be  understood,  as  we 
consider,  any  person  who  is  a  party  to 
the  action."  Senter  v.  DeBernal,  38 
Cal.   637. 

Those  in  Privity.  —  See  infra,  p.  195. 

Exceptions  to  Rule. — See  III,  A,  6, 
and  III,  A,  8,  c,  infra. 

96.  Ind.  —  Demarest  v.  Holdeman, 
34  Ind.  App.  685,  73  N.  E.  714.  La. — 
Arrowsmith  v.  Eappelge,  19  La.  Ann. 
327.  Md.  — Glenn  v.  Eeid,  74  Md.  238, 
24  Atl.  155;  Hall  V.  Jack,  32  Md.  253; 
Gittings  v.  Moale,  21  Md.  135.  Miss. 
Flournoy  V.  Smith,  3  How.  62.  N.  Y. 
Bush  v.  Rochester  City  Bank,  48  N.  Y 
659.  .^Pa. —  Appeal  of  Herbst  and  Bueh- 
ler,   90   Pa.   353. 

97.  Ala.  —  Hunt  v.  Houtz,  62  Ala. 
36.  Conn. —  Bull  v.  Meloney,  27  Conn. 
560.  Kan.  —  Craft  v.  Bent,  8  Kan.  328. 
Ky.  —  Com.  v.  Dudley,  5  T.  B.  Mon.  21. 
Md.  — Glenn  v.  Eeid,  74  Md.  238,  24 
Atl.  155.  N.  H.  —  Shirley  V.  Healds, 
34  N.  H.  407.  N.  J.  —  Black  v.  Kirgan, 
15  N.  J.  L.  45,  28  Am.  Dec.  394.  N.  Y. 
In  re  Cuddeback,  3  App.  Div.  103,  39 
N.  Y.  Supp.  388.  Va.  — Edmunds' 
Admr.  v.  Scott,  78  Va.  720.  Wis. — 
J.  L.  Gates  Land  Co.  v.  Olds,  112  Wis. 
268,  87  N.  W.  1088;  Kemp  V.  Hein,  48 
Wis.  32,  3   N.  W.  831. 

See  III,  11,  infra. 

98.  See  III,  6,  infra. 

99.  See  infra,  III,  A,  8,  a. 
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3.  Who  May  Be  Parties.  — Any  person  who  sues,  or  is  sued,  as  an 
individual,  or  as  representative  for  another,  is  a  party  within  the 
meaning  of  the  statutes  regulating  appeal.1 

Thus,  the  United  States,  a  state,  or  territory,  a  county,  city, 
town,  or  school  district,  may  be  a  party  appellant.  Public  officials 
in  behalf  of  public  interests,  when  authorized  by  the  statute,  may  like- 
wise appeal,2  as  may  private  corporations,3  and  partners.4  Inter- 
veners, admitted  as  parties  before  final  judgment,  have  also  the 
right  of  appeal.5 

4.  Who  Are  Privies.  —  The  term  "privity'  denotes  mutual  or 
successive  relationship  to  the  same  rights  of  property.6    Parties  may 


1.  "Party  affected,"  as  used  in  code, 
§  325,  authorizing  any  party  affected 
by  a  judgment  to  appeal,  means  only 
such  persons  as  are  technically  parties 
to  the  action  or  their  representatives. 
.Martin  V.  Kanouse,  2  Abb.  Pr.  (N.  Y.) 
390,  393. 

Adverse  Party.  —  By  the  words  "ad- 
verse party"  used  in  the  code,  in  rela- 
tion to  appeals,  is  meant  "every  party 
whose  interest  in  the  subject-matter  of 
the  appeal  is  adverse  to  or  will  be  af- 
fected by  the  reversal  or  modification 
of  the  judgment  or  order  from  which 
the  appeal  has  boon  taken,  .  .  . 
irrespective  of  the  question  whether 
he  appears  upon  the  face  of  the  record 
in  the  attitude  of  plaintiff  or  defendant 
or  intervenor. "  Senter  r.  DeBernal,  38 
Cal.  637. 

Parties  to  the  Judgment.  —  ' '  The 
word  'parties'  as  used  in  the  statute 
relating  to  appeals  to  this  court,  is  to 
be  construed  as  meaning  parties  to  the 
judgment,  and  not  merely  parties  to  the 
action."  Hogan  r.  Robinson,  94  Ind. 
138,  140. 

2.  United  States.  —  United  States  v. 
Davis,  131  U.  S.  36.  9  Sup.  Ct.  657,  33 
L.  ed.  93;  United  States  v.  Yukers,  60 
Fed.  641,  9  C.  C.  A.  171. 

A  State.  —  State  v.  Duff,  83  Wis.  291, 
53  N.  W.  446  (appeal  in  behalf  of  state 
taken  by  the  proper  public  officer). 

A  Territory.  —  Territory  v.  Hilde- 
brand,  2  Mont.  426. 

Civil  Actions.  —  The  appeals  referred 
to  in  the  text  in  connection  with  the 
various  municipal  corporations  apply, 
it  should  be  understood,  to  civil  actions. 

Public  Officials.  —  See,  in  general: 
Iowa.  —  Yockey  v.  Woodbury  County, 
130  Iowa  412,  106  N.  W.  950.  Ky.  — 
Miller  v.  Baughman,  3  Ky.  L.  Rep.  328.  | 
La.  —  Smith  v.  New  Orleans,  43  La. 
Ann.  726,  9  So.  773;  State  v.  Graham, 


25     La.     Ann.     629.       Wis.  —  State     r. 
Wertzel,  84   Wis.  344,  54  N.  W.  579. 

Township.  —  From  a  judgment 
against  a  township,  the  township  trus- 
tee cannot  appeal  individually.  Mc- 
llwaine  V.  Adams,  46  Ind.  580. 

3.  St.  Louis  &  S.  Coal  &  Min.  Co.  v. 
Edwards,   103  111.  472. 

Defunct     Corporation.  —  A      defunct 
corporation  cannot  institute  an  appeal, 
the    receiver    being    the    proper    appel- 
lant.   Life  Assn.  of  America  v.  Fassett, 
111.  315. 

4.  At  common  law,  all  the  partners 
must  join  in  an  apj>eal  from  a  joint 
judgment  against  them.  Kline  V. 
Swift  Specific  Co.,  118  Ga.  514,  45  S. 
E.  314;  Beers  &  Co.  v.  Gurney,  14 
Ohio  C.  C.  82.  The  statute,  however, 
in. iv  permit   nn  appeal  in  the  firm  name. 

r.  Swift  Specific  Co.,  supra;  Mc- 
■  ey  v.  Blank,  107   La.   292,  31   So. 

6.  111.  —  Richey  v.  Guild,  99  111.  App. 
451.  Mo.  —  State  V.  Kumpff,  62  Mo. 
App.  332,  1  Mo.  App.  5:57.  -N.  H. — 
Barker  v.  Barker,  39  N.  H.  408.  N.  Y. 
Attorney-General  V.  North  American 
Life  Ins.  Co.,  77  N.  Y.  297,  6  Abb.  N. 
C.  293.  Vt.  —  Hutchinson  V.  Bigelow, 
23   Yt.  504. 

New  York  Code.  —  Surrogate's  De- 
cree.—  §2569,  Code  Civ.  1'roc,  pro- 
vides that  a  creditor  of,  or  a  person 
interested  in,  the  estate  or  fund  af- 
fected by  a  decree  of  the  surrogate, 
who  was  not  a  party  to  the  proceedings, 
may  intervene  and  appeal.  Under  this 
provision,  it  is  held  that  a  person  may 
appeal  without  first  becoming  a  party 
by  petition.  In  re  Sullivan,  84  App. 
Div.  51,  82  N.  Y.  Supp.  32. 

6.  Union  Nat.  Bank  v.  International 
Bank,  123  111.  510,  14  N.  E.  859,  861; 
McDonald  &  Co.  v.  Gregory,  41  Iowa 
513,  516. 
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be  in  privity  by  law,  by  estate,  by  blood  and  by  representation.7 
Privies  inlaw  include  owners  by  escheat,8  tenants  by  courtesy, 
tenants  in  dower,  executors,  and  administrators.9 

Privies  in  blood  consist  of  heirs  and  coparceners.  Privies  in  estate 
are  those  who  succeed  to  some  estate  or  interest  of  a  former  owner, 
where  such  succession  occurs  other  than  by  descent  or  act  of  law,  as 
donor  and  donee,  lessor  and  lessee,  and  joint-tenants.10 

Privies  in  presentation  is  a  somewhat  modern  term  and  includes 
such  persons  as  executors  and  administrators.11 

5.  Representative  Parties.  —  Parties  are  sometimes  said  to  be 
representative,  because  they  sue  not  in  behalf  of  their  own  personal 
interests,  but  for  the  benefit  of  those  whom  they  represent.  They 
appear  either  for  those  who  from  some  legal  disability  are  unable 
to  appear  in  person,  or  else  by  succession  or  substitution  they  take 
the  place  of  original  parties.  Illustrations  of  representative  parties 
who  may,  in  proper  cases,  appeal,  are  guardians,12  next  friends,13 
assignees  in  bankruptcy  and  insolvency,14  receivers,15  and  trustees.16 
Attorneys,  however,  cannot,  of  their  own  motion,  appeal  from  de- 
cisions affecting  their  clients.17 


7.  2  Co.  Lit.  252,  b;  Metropolitan 
St.  E.  Co.  v.  Guniby,  99  Fed.  192,  198, 
39  C.  C.  A.  455;  Ahlers  V.  Thomas,  24 
Nov.  407,  56  Pae.  93,  77  Am.  St.  Eep. 
820. 

8.  Graham  v.  Busby,  34  Miss.  272; 
Coan  v.  Osgood,  15  Barb.   (N.  Y.)   583. 

9.  Ahlers  V.  Thomas,  24  Nev.  407, 
56  Pac.  93,  77  Am.  St.  Eep.  820. 

10.  Coan  v.  Osgood,  15  Barb.  (N. 
Y.)  583;  Metropolitan  St.  E.  Co.  v. 
Gumby,  99  Fed.   192,  39   C.  C.   A.  455. 

11.  Freeman  on  Judg.,  §  162;  Greenl. 
Ev.,    §  189;    Ahlers    v.    Thomas,    supra. 

12.  Guardians  (General),  and  Guar- 
dians Ad  Litem. — Iowa. — In  re  Strang's 
Estate,  131  Iowa  583,  106  N.  W.  631. 
La.  —  Langley  v.  Burrows,  15  La.  Ann. 
392.  Md.  —  Thomas  V.  Safe  Deposit  & 
Trust  Co.,  73  Md.  451,  23  Atl.  3.  Tenn. 
Loftis  v.  Loftis,  94  Tenn.  232,  28  S. 
W.   1091. 

Natural  Guardian.  —  The  father, 
however,  in  his  capacity  as  natural 
guardian,  cannot  appeal  from  an  order 
affecting  the  interests  of  his  son  as 
heir  of  another.  Williams  v.  Cleave- 
land,  76  Conn.  426,  56  Atl.  850. 

13.  U.  S.  —  King  v.  McLean  Asylum, 
64  Fed.  325,  12  C.  C.  A.  139,  21  TJ.  S. 
App.  407.  Conn.  —  Williams  v.  Cleave- 
land,  76  Conn.  426,  56  Atl.  850.  Tenn. 
Loftis  V.  Loftis,  94  Tenn.  232,  28  S. 
W.  1091.  Va.  — Givens  v.  Clem,  107 
Va.  435,  59   S.   E.  413. 

14.  Parks   v.   Doty,   13   Bush    (Ky.) 
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727;  Bristow  V.  Peters,  6  Ky.  L.  Rep. 
289;  Johnson  v.  Thaxter,  12  Gray 
(Mass.)  198;  Day  v.  Laflin,  6  Mete. 
(Mass.)    280. 

15.  Hinckley  v.  Gilman,  C.  &  S.  E. 
Co.,  94  U.  S.  467,  24  L.  ed.  166;  Eust 
v.  United  Waterworks  Co.,  70  Fed.  129, 
17  C.  C.  A.  16,  36  U.  S.  App.  167; 
Kavanagh  V.  Bank  of  America,  239  111. 
404,  88  N.  E.   171. 

16.  Ky.  — Tibbatts  v.  Berry,  10  B. 
Mon.  473.  Md.  —  Ellicott  V.  Ellicott, 
6  Gill  &  J.  35.  N.  Y.  — Stringer  v. 
Young,  191  N.  Y.  157,  83  N.  E.  690; 
Rothchild  v.  Schiff,  188  N.  Y.  327,  80 
N.  E.  1030;  Bockes  V.  Hathorn,  78  N. 
Y.  222. 

17.  Cal.  —  In  re  Blythe  's  Estate, 
103  Cal.  350,  37  Pac.  392.  Colo.— 
Tobler  v.  Nevitt,  45  Colo.  231,  100  Pac. 
416,  132  Am.  St.  Eep.  142,  23  L.  E.  A. 
(N.  S.)  702.  Ga.  —  Green  v.  String- 
fellow,  50  Ga.  486.  Md.  — Nat.  Park 
Bank  v.  Lanahan,  60  Md.  477.  N.  J. 
Delaney  V.  Husband,  64  N.  J.  L.  275,  45 
Atl.  265.  Wis.  —  Hooker  v.  Brandon, 
75  Wis.  8,  43  N.  W.  741. 

City  Attorney.  —  A  city  attorney 
whose  duty  it  is  to  look  after  and 
protect  the  interests  of  the  city  in 
legal  controversies  has  power  on  be- 
half of  the  city  to  prosecute  an  appeal. 
Connett  V.  Chicago,  114  111.  233,  29  N. 
E.    280. 

Attorney  Appointed  for  Unknown 
Heirs.  — In    Eussell's    Heirs    v.    Ean- 
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6.  Other  Appellants.  —  While  it  is  the  general  rule  that  persons 
not  parties  of  record  in  the  original  suit  have  no  right  to  appeal 
from  the  decision  of  the  lower  court,18  yet  to  this  rule  there  are 
some  exceptions.  Thus  an  intervener,  whose  application  to  be  made 
a   party  has   been   denied   may,   as   held  by  some   cases,   appeal.19 

It  is  also  held  that  any  defendant  prejudiced  by  a  decree  overrul- 
ing a  motion  to  dismiss  a  bill  for  want  of  equity,  although  such  de- 
fendant did  not  file  the  motion,  may  appeal  from  the  decree.20  Again, 
it  is  said  that  a  purchaser  pendente  lite  may  appeal.21 

While  the  weight  of  authority  is  against  these  propositions,  as 
shown  in  the  notes,  yet  it  is  the  prevailing  rule  that  sureties  may 
appeal  from  decisions  against  their  principals,22  and  that  purchasers 
at  judicial  sales  may  appeal  from  orders  injuriously  affecting  their 
interests.23    Creditors,  however,  of  litigants  have,  in  general,  no  right 


dolph,  11  Tex.  460,  a  suit  was  filed  be- 
low against  the  unknown  heirs  of 
Russell,  service  by  publication,  and  an 
attorney  was  appointed  by  the  court 
to  represent  the  defendants.  Upon  writ 
of  error  prosecuted  by  said  attorney, 
and  upon  motion  to  dismiss  same  for 
want  of  his  authority,  it  was  held  that 
under  the  circumstances  he  had  the 
right  to  bring  up  the  case  for  revision. 

Heirs.  —  Personal  Representatives 
Relative  to  the  familiar  doctrine  that 
upon  the  death  of  a  party  before  or 
pending  appeal,  only  the  heir  or  per 
sonal  representative  can  prosecute  the 
appeal.  See  Cal.  —  Sheldon  v.  Dalton, 
57  Cal.  19;  Shartzer  v.  Love,  40  Cal. 
93.  Ind.  —  Ilahn  v.  iJehrman,  73  Ind. 
120.  N.  Y.  —  In  re  Beckwith,  87  N.  Y. 
503. 

See,  also,  III,  6,  infra. 

18.  See  infra,  IIT,  A,  1. 

19.  Coburn  v.  Smart,  53  Cal.  742, 
745  (sureties  on  replevin  bond);  Rol- 
lins V.  Rollins,  76  N.  C.  264  (claiming 
to  be  owner  of  property  in  litigation); 
Evans  v.  Transp.  &  Min.  Co.,  50  N.  C. 
331  (attachment  proceedings).  Com- 
pare Brooks  v.  Doxey,  72  Ind.  327. 

A  contrary  view  prevails,  however, 
in  a  large  number  of  cases  where  a 
distinction  is  made  between  an  appeal 
from  the  final  judgment,  and  an  appeal 
from  an  order  refusing  the  motion  for 
intervention.  That  no  appeal  lies  from 
the  judgment,  when  intervention  is  de- 
nied, see  Cal.  —  People  v.  Pfeiffer,  59 
Cal.  89.  Ind.  Ter. — ITandlev  v.  Ander- 
son, 5  Ind.  Ter.  186,  82  S.  W.  716. 
Iowa.  —  Lorber  v.  Connor,  82  Iowa 
739,  47  N.  W.  1006.  La.  — Massie  v. 
Louque,  109  La.  769,  33  So.  764.     Mo. 


Warner  v.  Miller,  88  Mo.  App.  321. 
That,  however,  the  dismissed  interve- 
ner may  appeal  from  the  order  of  dis- 
missal, see  Ala.  —  Thornton  v.  High- 
land Ave.  &  B.  R.  Co.-,  94  Ala.  353,  10 
So.  442.  Cal.  — People  v.  Pfeiffer,  su- 
pra; Stich  v.  Goldner,  38  Cal.  608.  Md. 
Hall  v.  Jack,  32  Md.  253.  N.  Y.— 
National  Park  Bank  v.  Goddard,  65 
Hun  626,  20  N.  Y.  Supp.  499.  And 
see  United  States  v.  Philips,  107  Fed. 
824,  46  C.   C.   A.  660. 

20.  Scholze  v.  Steiner,  100  Ala.  148, 
14  So.  552.  See,  however,  Nicol  v. 
Skagit  Boom  Co.,  12  Wash.  230,  40 
Pac.  984;  White  v.  Sherry,  37  Wis.  225. 

21.  Mosier  v.  Flanner-Miller  Lumb. 
Co.,  66  111.  App.  630;  Mason  v.  Peck, 
7  J.  J.   Marsh.    (Ky.)    301. 

Contra,  Fla.  —  Howse  v.  Judson,  1 
Fla.  155.  Tex. —  Ferris  v.  Streeper, 
59  Tex.  312.  W.  Va.  —  Stout  v.  Phil- 
ippi  Mfg.  Co.,  41  W.  Va.  339,  23  S.  E. 
571,  56  Am.  St.  Rep.  843. 

22.  Cal. —  Coburn  v.  Smart,  53  Cal. 
742.  IU.  —  Weer  v.  Gand,  88  111.  490; 
Mertz  v.  Mehlhop,  117  HI.  App.  77. 
Mass.  —  Farrar  V.  Parker,  3  Allen  556. 
Mo.  —  Switzer  v.  Switzer,  201  Mo.  66, 
98  S.  W.  461,  119  Am.  St.  Rep.  731; 
Nolan  v.  Johns,  108  Mo.  431,  18  S. 
W.  1107.  Pa.  — Garber  v.  Com.,  7 
Pa.  265.  R.  I.  —  Belcher  v.  Branch, 
11  R.  I.  226. 

23.  U.  S.  —  Kneeland  V.  American 
Loan  &  Trust  Co.,  136  U.  S.  89,  10 
Sup.  Ct.  950,  34  L.  ed.  379;  Magann 
v.  Segal,  92  Fed.  252,  34  C.  C.  A. 
32.3.  HI.  —  Comstock  v.  Purple,  49  HI. 
158.  Neb.  — Penn  Mut.  Life  Ins.  Cc. 
V.  Creighton  Theatre  Bldg.  Co.,  51  Neb 
659,    71    N.    W.    279.     N.    J.  — Conover 
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of  appeal,24  and  the  same  rule  applies  to  third  persons  claiming  prop- 
erty or  funds  in  attachment  and  garnishment  proceedings,25  since 
such  persons  are  not  to  be  considered  in  any  sense  parties  to  the  suit. 
7.  Appealable  Interest.  —  a.  The  Hide  and  Definition. —  In  order 
to  maintain  an  appeal  there  must  be  an  appealable  interest.28  By 
this,  is  generally  meant  that  the  interest  must  be  a  pecuniary  one.27 
It  is  not  sufficient  that  an  appellant  is  interested  in  a  popular  sense 
in  the  controversy,  or  with  the  public  generally,28  but  his  interest 


v.  Walling,  15  N.  J.  Eq.  167.  N.  Y.  — 
Mortimer  v.  Nash,  17  Abb.  Pr.  229; 
Delaplaine  v.  Lawrence,  10  Paige  602. 
Tex.  — Davis  v.  Stewart,  4  Tex.  223. 
Va.  — Todd  v.  Gallego  Mills  Mfg.  Co., 
84  Va.   586,   5   S.  E.   676. 

24.  Ala.  —  Roden  v.  Jasper  Town  & 
Lands,  122  Ala.  374,  25  So.  198.  HI. 
Mclntyre  v.  Sholty,  139  111.  171,  29  N. 
E.  43.  La.  —  Rutherford  v.  Cole,  5 
Mart.  (O.  S.)  217.  N.  J.  — Sherer  v. 
Collins,  17  N.  J.  L.  181.  Pa.  — Ap- 
peal of  Hauers,  5  Watts  &  S.  473.  But 
see  Watson  v.  Willard,  9  Pa.  89. 

See  III,  6,  infra. 

25.  Ala.  — Hunt  v.  Houtz,  62  Ala. 
36.  Iowa.  —  Borgalthous  v.  Farmers ' 
&  Merchants'  Ins.  Co.,  36  Iowa  250. 
La.  —  State  v.  Judge  of  2nd  District 
Court,  13  La.  Ann.  199.  Minn. — 
Hollinshead  v.  Banning  &  Co.,  4  Minn. 
116.  Mo.  —  Brennan  v.  O'Driscoll,  33 
Mo.  372. 

See  III,  6,  infra. 

26.  Among  many  cases  are  the  fol- 
lowing: U.  S.  —  McCandless  v.  Pratt, 
211  U.  S.  437,  29  Sup.  Ct.  144,  53  L. 
ed.  271;  Central  Trust  Co.  v.  Grant 
Locomotive  Works,  135  U.  S.  207,  10 
Sup.  Ct.  736,  34  L.  ed.  97;  Stuart  V. 
Gay,  127  U.  S.  518,  8  Sup.  Ct.  1279, 
32  L.  ed.  191;  Swann  v.  Wright's  Exr., 
110  U.  S.  590,  601,  4  Sup.  Ct.  235,  28 
L.  ed.  252.  Ark.  — Stuekey  v.  Lind- 
ley,  84  Ark.  594,  106  S.  W.  482.  Colo. 
Virden  v.  Hubbard,  37  Colo.  37,  86 
Pac.  113.  111.  —  Andrews  v.  Eagel,  119 
111.  App.  51.  la.  —  Meirkord  v.  Helm- 
ing, 139  Iowa  437,  116  N.  W.  785; 
Gish  v.  Castner-Williams  &  Askland 
Drainage  Dist.,  136  Iowa  155,  113  N. 
W.  757.  La.  —  State  v.  Houston,  30 
La.  Ann.  1174;  State  v.  Markey,  21 
La.  Ann.  734;  Arrowsmith  v.  Rappelge, 
19  La.  Ann.  327;  Lafitte  V.  Duncan, 
4  Mart.  (N.  S.)  622.  Md.  —  Stewart 
v.  Codd,  58  Md.  86;  Hall  v.  Jack,  32 
Md.  253;  Gittings  v.  Moale,  21  Md. 
135.      Minn.  —  Burns    v.    Phinney,    53 

vol  n 


Minn.  431,  55  N.  W.  540.  Miss. — 
Flournoy  v.  Smith,  3  How.  62.  Mo. — 
Zumwalt  v.  Zumwalt,  3  Mo.  269.  Neb. 
First  Natl.  Bank  v.  Gibson,  60  Neb. 
767,  84  N.  W.  259.  N.  Y.  —  Bush  v. 
Rochester  City  Bank,  48  N.  V.  659. 
Pa.  — Appeal  of  Herbst  &  Buehler,  90 
Pa.  353.  Va.  —  Elcan  v.  Lancasterian 
School,  2  Pat.  &  H.  53;  Sayre  r. 
Grymes,  1  Hen.  &  M.  404.  Wash. — 
Pierce  County  V.  Bunch,  49  Wash.  599, 
96  Pac.  164;  City  of  Port  Townaend 
r.  Trumbull,  40  *\Yash.  386,  82  Pac. 
7]">.  Wis.  —  McGregor  v.  Pearson,  51 
Wis.  122,  8  N.  W.  101;  Strong  v. 
Winslow,   3   Chand.   21,   3   Pin.   27. 

27.  111.  — Weise  17.  Citv  of  Chi 

200  111.  339,  65  N.  E.  648."  La.  — State 
r.  .Markey,  21  La.  Ann.  743;  Lafittr 
v.  Duncan,  4  Mart.  (N.  S.)  622.  N. 
J.  —  Swackhamer  v.  Kline's  Admr.,  25 
N.  J.  Eq.  503.  Pa.  —  Morris  V.  Gar- 
rison, 27  Pa.  226. 

Personal  Status.  —  Where,  however, 
the  question  is  that  of  personal  status, 
it  is  appealable  by  any  person  alleg- 
ing an  interest  therein,  either  devolu- 
tively  or  suspensively.  Succession  of 
Fortier,  51   La.  Ann.  1562,   26  So.   554. 

28.  In  Miller  v.  Rose,  21  W.  Va. 
291,  upon  appeal  by  certain  plaintiffs 
in  error  objecting  to  an  order  of  the 
circuit  court  directing  the  removal  of 
gates  erected  across  a  public  road,  the 
supreme  court  said:  -""It  does  not  ap- 
pear that  they,  or  either  of  them,  are 
the  owners  of  land  over  which  said 
road  passes  and  on  which  the  gates 
removed  are  located,  or  that  they  are 
benefited  by  said  gates  or  injured  by 
the  removal  thereof.  If  the  proceed- 
ing under  the  statute  above  quoted 
had  been  for  the  erection  of  gates 
across  a  public  road,  this  court  would 
presume  that  they  were  affected  preju- 
dicially by  an  order  of  the  Court  es- 
tablishing the  gates,  because  every  per- 
son is  entitled  to  a  free  and  unob- 
structed use    of   the   public   roads   and 
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must  be  direct,  either  personally  or  in  a  representative  capacity. 

Must  Affect  One's  Own  Eights.  —  One  can  appeal  only  such  questions 
as  affect  his  own  rights,  and  cannot  appeal  from  decisions  that 
merely  affect  the  rights  of  others;-0  and  it  must  be  substantial.31 

The  record  should  show  that  the  appellant  has  an  appealable  interest 
or  the  appeal  will  be  dismissed. 3- 

b.  Illustrations  of  Appealable  Interests.  —  Almost  endless  are  the 
litigated  questions  that  involve  and  contain  interests  that  are  appeal- 
able. They  could  not  be  exhaustively  presented  in  an  article  of  this 
character.    A  few  illustrations  are,  how.  ended  in  the  accom- 

panying notes." 


therefore  injuriously  affected  by  the 
erection  of  gates  or  other  obstructions 
across  the  same.  The  record  in  this 
case  showing  nothing  to  the  contrary 
we  must  presume  that  these  plaintiffs 
in  error  are  but  a  part  of  the  genera] 
public  having  no  interests  in  the  mat- 
ters in  question  other  than  that  of 
every  other  person  in  the  commun- 
ity." 

29.  Zumwalt  alt,  3  Mo.  269; 
Morris   V.   Garrison,   27   Pa.    ! 

30.  Poundstone  r.  Baldwin,  145  Ind. 
139,  44   N.    E.    191. 

A  mere  stakeholder  is  liable  for  the 
payment  of  the  money  which  he  is 
ordered  to  bring  into  court  for  d 
bution,  and  cannot  be  heard  on  appeal 
to  object  to  the  passage  of  the 
which,  although  passed  unnecessarily 
or  irregularlv,  in  no  manner  affected 
his  rights.     Hall  v.  Jack,  32  Md.  253. 

Representative  Capacity.  —  Where, 
tor  example,  an  assignee  in  bank- 
ruptcy, or  a  trustee,  or  an  executor, 
represents  the  appealable  Interest  of 
another.  111.  —  Jenkins  r.  Greenbaum, 
95  111.  11.  lid.  —  Teackle  r.  Crosbv, 
1  t  Md.  14:  niicott  V.  Ellicott,  I 
&  J.  35.  N.  Y.  —  Bockfs  r.  Hathorn, 
78  X.  Y.  222.  Wis.  — Beinig  r.  Ilecfat, 
58   Wis.  212.   16   N.   W.  548. 

Remote,  Contingent  Interest.  —  An 
appealable  interest  should  be  an  exist- 
ing interest,  and  not  a  remote,  con- 
tingent one.  La.  —  State  v.  Houston, 
30  La.  Ann.  1174.  Minn.  —  In  re 
Hardy,  35  Minn.  193,  28  N.  W.  219. 
N.  Y.  — Hyatt  v.  Dusenburg,  106  N. 
Y.  663,  12' X.  E.  711.  Tenn.  —  State 
V.  Waggoner,  88  Tenn.  290,  12  S.  W. 
721. 

31.  "An  appealable  interest  exists 
when  the  judgment  or  decree  so  af- 
fects a  party  or  privy  to  the  record 
that    he    would    derive    a    substantial 


benefit    from     its    modification     or     i 
versal."     Penn    Mut.   Life   Ins.  Co.   v. 
Creighton   Theatre   Bldg.   Co.,   51   Neb. 
i    X.    W.   279    (many   other  cases 
contain  this  same  doctrine). 

32.  Md.  — Glenn  r.  Reid,  74  Md.  238, 
24  Atl.  155;  Stewart  v.  Cod.!. 

Mo.  —  Zumwalt  r.  Zumwalt,  3  Mo.  269. 
Neb.  — Burlington  &  M.  B.  I;.  Co.  r. 
Martin,  47  Neb.  56,  66  N.  W.  15.  Nev. 
Sherman  V.  Clark,  4  Nev.  138,  97  Am. 
Dec.  516.  Vt.  — Gilbert  v.  Howe,  47 
Vt.  402.  W.  Va.  —  Miller  v.  Rose,  21 
W.   Va.   201. 

33.  Illustrations  of  Appealable  In- 
terests. —  Attorneys.  —  Order  refusing 
a  fee.  Louden  v.  Louden,  65  How.  Pr. 
rx.  Y.)  411. 

Administrators  and  Executors.  —  An 
administrator  may  appeal  from  an  or- 
der fixing  his  compensation  at  less  than 
he  claimed  was  due  (Parker  v.  Gwynn, 
4  Md.  423).  And,  likewise,  an  executor 
from  judgments  or  orders  affecting 
property  in  his  hands,  or  claimed  by 
him  (Levy  v.  Williams,  9  Rich.  [S.  C] 
153;  Blisa  v.  Fosdick,  76  Hun  508,  27 
Supp.  1053). 

Bidder  at  judicial  sale  whose  bid  was 
accepted  may  appeal  from  an  order  set- 
ting the  sale  aside.  Penn  Mut.  Life 
Ins.  Co.  r.  Creighton  Theatre  Bldg.  Co., 
51  Xeb.  659,  71   X.  W.  279. 

Creditors.  —  Creditors  in  case  of  as- 
signment for  their  benefit,  from  or- 
ders of  allowance.  Adkins  v.  Baker,  7 
Ga.  56;  Hayward  v.  Graham  Book  Co.. 
59  Mo.  App.  453.  And  see  Columbia 
Finance  &  Trust  Co.  V.  Morgan,  19  Kv. 
L.  Rep.  1761,  45  S.  W.  65. 

Heirs.  —  The  title  of  ancestral  lands 
being  in  the  heirs,  they  may  appeal 
from  judgments  affecting  the  same.  111. 
Bower  v.  Grawille  &  M.  R.  Co.,  92  HI. 
223.     Ky.  —  Callaghan  v.  Carr,   2   Lift. 
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c  Termination  of  Interest.  —  Although  a  party  may  have  had  at 
one  time  an  appealable  interest,  yet  if  he  has  sold,  assigned  or  trans 
ferred  the  same  he  no  longer  has  an  interest  that  is  appealable. 
Thus,  where  one  has  transferred  the  title  of  real  property  in  litiga- 
tion ;35  or  has  made  an  assignment  in  bankruptcy  ;36  or  where  a  repre- 
sentative party  has  resigned-  or  been  removed,37  he  no  longer  has  an 
appealable  interest  in  the  subject-matters  he  formerly  possessed  or 
controlled. 

8.  Parties  Must  Be  Aggrieved.  —  a.  The  Rule.  —  It  is  an  addi- 
tional requisite  in  prosecuting  an  appeal  that  the  appellant  should 
be  injured  or  aggrieved  by  the  decision  appealed  from. 

The  statutes  frequently  expressly  provide  that  any  party  aggrieved 
by  a  judgment,  decree,  or  order  may  appeal,  but  the  requirement  is 
inherent  in  the  very  nature  and  object  of  an  appeal,  since  it  is 


153.  Wis.— 'Betts  v.  Shotton,  27  Wis. 
667. 

Purchaser  of  property,  pendente  lite, 
if  affected  by  the  judgment.  Hosier  V. 
Planner-Miller  Lumb.  Co.,  66  111.  App. 
630. 

Receiver.  —  From  judgment  for  dam- 
ages for  injuries  obtained  by  employe 
of  railroad  in  hands  of  receiver.  Thorn 
v.  Pittard,  62  Fed.  232,  10  C.  C.  A.  352. 

Sale  of  Property.  —  Where  one's 
property  has  been  sold  without  receiv- 
ing notice  of  the  suit.  Pillot  v.  Cooper, 
7  La.  Ann.  656. 

Sheriff.  —  Order  directing  distribu- 
tion of  funds  in  his  possession  among 
execution  creditors.  Coe  V.  Simmons 
Boot  &  Shoe  Co.,  61  111.  App.  602. 

Stockholders. — See  III,  A,  8,  c,  infra. 

Sureties  have  appealable  interest  in 
judgments  against  their  principals.  See 
supra,  III,  A,  2. 

Trustees.  —  From  judgment  disposing 
of  property  held  by  them  in  trust,  in 
contravention  of  testator's  expressed 
intention.  Kothschild  v.  Wise,  188  N. 
Y.  327,  80  N.  E.  1030,  92  N.  Y.  Supp. 
1076. 

34.  Md.  —  McDonald  l'.  Working- 
men's  Bldg.  Assn.,  60  Md.  589;  Eau  V. 
Kobertson,  58  Md.  506.  N.  Y.  —  Kief er 
v.  Winkens,  3  Daly  191,  39  How.  Pr. 
176;  Card  V.  Bird,  10  Paige  426.  Pa. — 
Weiler  v.  Long,  13  Pa.  Co.  Ct.  632.  Wis. 
Larson  v.  Oisefos,  118  Wis.  368,  95  N. 
W.  399. 

35.  Gordon  v.  Gibbs,  3  Smed.  &  M. 
(Miss.)  473. 

36.  HI.  —  Jenkins  v.  Greenbaum,  95 
111.  11.  Ky.  —  Chinn  v.  Curtis,  24  Ky. 
L.  Eep.  1563,  71  S.  W.  923;  Park?  v. 
Doty,   13    Bush    727.     La.  — Knight    V. 
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Cullender,  10  La.  226.  Fa.  — In  re 
Good,  21  Pa.  Super.  625. 

tra,  O'Neil  /'.  Dougherty,  46  Cal. 
575;  Barger  v.  Buckland,  28  Gratt. 
(Va.)    850. 

Receiver  for  National  Bank.  —  After 
the  appointment  of  a  receiver,  a  na- 
tional  bank  has  of  appeal  from 

an  order  refusing  to  dissolve  an  at- 
tachment against  the  bank.  Sioux 
Falls  Nat.  Bk.  r.  First  Nat.  Bk.,  6  Dak. 
113,   50   N.   W.    829. 

Discharge  in  Bankruptcy.  —  Upon 
discharge  in  bankruptcy,  the  dis- 
charged party  has  no  further  appeal- 
able interest  in  judgments  against  him, 
prior  to  the  discharge.  Knox  v.  Ex- 
change Bank,  12  Wall.  (U.  S.)  379,  20 
L.  ed.   287. 

37.  Ky.  — Parks  v.  Doty,  13  Bush 
727.  S.  D.  —  McCormick  Harv.  Mach. 
Co.  v.  Snedigar,  3  S.  D.  302,  53  N.  W. 
83.  Tex.  —  Graham  v.  Blackburn,  10 
Tex.  314;  Jackson  v.  Daugherty  (Tex. 
Civ.   App.),  26  S.  W.  1116. 

38.  Among  numerous  decisions  are 
the  following:  U.  S.  —  Bogers  V.  Min. 
Co.,  154  Fed.  606,  83  C.  C.  A.  380.  Ala. 
Derrick  V.  Shaneyfelt,  152  Ala.  606,  44 
So.  651;  Broughton  V.  Shivers,  152  Ala. 
368,  44  So.  469;  Hunt  v.  Houtz,  62 
Ala.  36.  Ark.  —  Turner  v.  Williamson, 
77  Ark.  586,  92  S.  W.  867.  Cal.— 
Dunphy  v.  The  Potrero  Co.,  4  Pac. 
1171;  Youle  v.  Thomas,  150  Cal.  676,  91 
Pac.  584;  Hentig  v.  Johnson,  8  Cal. 
App.  221,  96  Pac.  390.  Conn.  —  Bull  v. 
Meloney,  27  Conn.  560.  Ga.  — Town- 
send  V.  Davis,  1  Ga.  495,  44  Am.  Dec. 
675.  Hawaii.  —  Young  Hin  v.  Harkf eld, 
16  Hawaii  427.  HI.  —  Pelouze  V. 
Slaughter,  241  111.   215,  89  N.   E.  259; 
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fundamental  that  where  there  is  no  grievance  there  can  be  no 
right  of  appeal.39 

Decision  in  Party's  Favor.  — "Where  a  decision  is  rendered  in  one's 
favor,  giving  to  such  successful  party  the  entire  relief  asked  for, 
there  is  nothing  to  appeal.4"  If,  however,  but  partial  relief  is 
granted,  but  not  the  entire  relief  demanded,   an  appeal  will  lie.41 

b.  Who  An  Aggrieved  Parties.  —  Generally,  a  party  to  be 
aggrieved  must  be  one  against  whom  a  decision  has  been  rendered, 
one  who  is  concluded  thereby.42     It  is  said  that  no  party  can  be 


White  Brass  Castings  Co.  P.  Union  Metal 
Mfg.  Co.,  232  III.  165,  83  X.  E.  540,  122 
Am.  St.  Rep.  63.  la.  —  Meirkord  V. 
Helming,  139  Iowa  437,  116  N.  V. 
Kan.  —  Marshall  v.  Marshall,  71  Kan. 
313,  80  Pi  raft  p.  Bent,  B  Kan. 

328.     Ky.  — Bowles   p.   Vaughn,  30  Ky. 
L.  Rep.  230,  97  B.  W.  802;    v,  Lllia 
Tyler,  13  Ky.  L.  Bep.  392,  17  9.  W.  276. 
La.  — Gosslin    p.   I  La.     141; 

Williams  p.  Trepagnier,  1  Mart.  |  X.  8.) 
342.     Md.  —  Warehime   l  I  M<L 

98,  34  Atl.  364.    Mass.  —  Root  P.  Eenry, 
Mo.  —  Strom    P.    Strom, 
[.».  A;. p.  340,  114  S.  \V.  581;  Home 
p.  Traube,  G  Mo.   App.   22L 
N.  J.  —  Blark    p.   Eirgan,    15   N.   J.   L. 
45,  28  Am.  Dec.  394.     N.  T.  —  Badlier 
p.   New    York,   185  X.  Y.    108,  7-   X.   E. 
272.     Ohio.  —  Kramer  p.  Farmers  &   Me- 
chanics Bank,   15  Ohio  253.     Pa. —  Ap- 
peal  of    Lawrence   County,    I 
Va.  —  lv lmunds'  Admr.  P.  S.-ott,  7>  Va. 
720.     w.  Va.  —  Greenle 
64   W.    V-  ~  '.     Wis.— 

Kemp  P.  Hein,  18  Wis.  32,  3  X.  W.  831. 

39.  Of  course  the  woi  al"  is 
here  use<l  in  the  sense  of  review  of 
error.  The  proposition  of  the  text  is 
based  upon  the  principles  that  a  suc- 
cessful party  cannot  appeal,  and  that 
error  must  be  prejudicial  in  order  to 
be  considered.     See  infra,  IV,  B. 

Mere  desire  to  have  a  favorable  de- 
cision affirmed  is  no  cause  for  an  ap- 
peal.  Green  t;.  Blackwell,  32  X.  J.  Eq. 
768. 

40.  TJ.  S.  —  Crawshav  v.  Soutter,  6 
Wall.  739,  18  L.  ed.  845.  Ark.—  \V:.t- 
kins  P.  Martin.  24  Ark.  14.  Si  Am.  Dec. 
59.  Colo.  —  Fisher  r.  Hanna,  21  Colo. 
9,  39  Pac.  420;  Vallette  <\  San  Jian  A: 
X.  V.  Min.  .V  Si-,.  Co.,  11  Colo.  204,  17 
Pac.  509;  Todd  p.  De  La  Mott,  9  Colo. 
222,  11  Pac.  90;  Hall  v.  Pay  Rock  Con- 
sol.  Min.  Co.,  6  Colo.  81.  Conn. —  Ray- 
mond V.  Barker,  2  Root  370;  Holton  P. 
Ruggles,   1    Root   318,    1   Am.    Dec.    4b. 


Mass.  —  Hayden   v.    Stone,     112     Mass. 

ienway   v.   Hickes,    4    Pick. 

197;    Shirley    p.    Lunenburg,     11     Mass. 

A'hiting  p.  Cochran,  9  Mass.  532. 
Mo.  —  St.  Louis,  etc.  Co.  P.  Evens,  etc. 
Co.,  15  Mo.  App.  590.  N.  J.  —  Green 
/.  Blackwell  32  X.  .1.  Eq.  768.    N.  Y.  — 

r  p.  Beecher,  109  XT.  Y.  609,  15 
V.  E.  7  1i'.  N.  C.  —  Hoke's  Exrs.  v. 
Carter,  34  X.  C.  3U7. 

41.  Colo.  —  I'atri.k  p.  Morrow,  18 
Colo.  App.  Pac.  952.  Conn. — 
Town  of  Seymour  v.  Belden,  28  Conn. 
143.      Ky.  —  Pendlev    V.    Illinois    Cent. 

.  28  Ky.  L.  Bep.   1324,  92  S.  W. 

1;    Miller    P.    Yocum,    12   B.    Mon.   421; 

p.   Barnett,   6   T.  B.   Mon.   113. 

Mass. —  Kingsley   P.   Delano,  172  Mass. 

37,    51    X.    E.    Is0.     N.   Y.  —  In^alls    p. 

1     Cow.     210.     Tex.  —  Landa   v. 

(Tex.),  19  S.  W.  516. 

42.  Cal.  ad  P.  East  Branch 
Min.  Co.,  5G  Cal.  625;  Ely  p.  Prisbie,  17 

250.  Ind.  —  lies  v.  Cox,  83  Ind. 
577.  Mass. —  Lawless  V.  Reagan,  128 
Mass.  592.  Mo.  —  Xolan  p.  Johns,  108 
Mo.  431,  18  s.  \v.  1107.  Pa,  — Oarbei 
p.  Com.,  7  I'a.  265.  Wis.  —  McGregor 
p.  Pearson,  51  Wis.  122,  S  X.  W.  101. 

General  Meaning  of  "Aggrieved." — . 
No   person   can    be    said    to    be   "ag- 
ed"   by    an    order   which,   without 
affecting  his  rights  of  property  or  im- 
pairing his  interests,  simply  facilitates 
the  decision  of  the  question  before  the 
court.      The   rule   generally   adopted    in 
construing   statutes   on   this    subj< 
that  a  party   is  aggrieved  by  the  judg- 
j  ment  or  decree  when  it  operates  on  his 
I  rights    of    property,    or    bears    directly 
upon    his    interest.       The     word     "ag- 
grieved" refers  to  a  substantial  griev- 
!  ance,    a    denial    of    some    personal     or 
property  right,  or  the  imposition  upon 
a  party  of  a  burden  or  obligation.    Mc- 
Farland  v.  Pierce,   151    Ind.   546,  45  N. 
E.  706,  47  X.  E.  1;  Tillinghast  V.  Brown 
University,  24  R.  I.  179,  52  Atl.  891. 
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aggrieved   unless   his   pecuniary   rights   in   the   subject-matter    are 

affected.43 

Although  a  pecuniary  grievance  would  cover  most  cases.  ye1  a 
broader  and  better  view  is  that,  wherever  property  rights,  or  any 
legal  right,  are  prejudiced,  even  though  the  decision  may  not 
directly  affect  a  pecuniary  interest,  the  right  of  appeal  i 
said  in  an  Indiana  case,  an  aggrieved  party  is  one  whose- legal  right  is 
infringed  by  the  decree,  and  whose  legal  interest  may  be  changed 
by  the  result  of  the  appeal.45 

Accordingly,  it  is  held  that  a  public  official  may,  as  an  aggrieved 
party,  appeal  from  an  order  directing  him  to  perform  an  act  which 
he  believes  he  has  no  legal  right  to  perform;1"  and  in  a  proceeding 


Eights  Must  Be  Concluded.  —  The 
mere  fact  that  one  is  hurt  in  his  feel- 
ings, wounded  in  his  affections,  or  sub- 
jected to  inconvenience,  annoyance,  or 
discomfort,  does  not  entitle  him  to  ap- 
peal from  it,  so  long  as  he  is  not  con- 
cluded thereby  from  asserting  or  de- 
fending his  claims  of  personal  or  prop- 
erty rights  in  any  proper  court.  Sherer 
v.  Sherer,  93  Me.  210,  44  Atl.  899,  900, 
74  Am.  St.  Rep.  339.  And  see  Lawless 
v.  Reagan,  128  Mass.  592. 

43.  A  party  aggrieved  is  one  whose 
pecuniary  interest  is  directly  affected 
by  the  decree;  one  whose  right  of  prop- 
erty may  be  established  or  divested  by 
the  decree.  Wiggin  v.  Swett,  6  Mete. 
(Mass.)  194,  39  Am.  Dec.  716;  Smith  v. 
Bradstreet,  16  Pick.  (Mass.)  264; 
Bryant  v.  Allen,  6  N.  H.  116. 

Probate  Matters.  —  The  term  ' '  ag- 
grieved" as  used  in  connection  with 
appeals  from  probate  applies  only  to 
those  who  can  show  a  direct  pecuniary 
interest  in  the  subject-matter  of  the 
decision  or  decree  by  which  he  claims 
to  be  aggrieved.  Conn.  —  Appeal  of 
Beard,  64  Conn.  526,  30  Atl.  775.  Me. 
Appeal  of  Abbott,  97  Me.  278,  54  Atl. 
755.  N.  J.  — Dietz  v.  Dietz,  38  N.  J. 
Eq.  483,   485. 

44.  "Aggrieved"  does  not  neces- 
sarily in  all  cases  mean  a  party  who  has 
a  direct  pecuniary  interest,  and  hence 
executors  having  no  direct  interest  in 
a  bequest  may  appeal  from  a  judgment 
refusing  to  revoke  such  bequest.  Bryant 
v.  Thompson,  59  Hun  627,  14  N.  Y. 
Supp.  386. 

In  probate  matters,  the  definition  of 
an  aggrieved  party  is  enlarged  in  Law- 
less v.  Reagan,  128  Mass.  592,  where 
it  is  said:  "In  order  to  give  a  right 
of  appeal,  it  must  appear  that  the  party 
appealing  has  some  pecuniary  interest, 
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or  some  personal  right,  which  is  im- 
mediately or  remote  ,1  or  con- 
cluded by  the  decree  appealed  from." 
Quoted  in  Tillinghast  V.  Brown  Univer- 
sity, 24  B.  I.  179,  52  Atl.  891. 

A  person  against  whom  some  error 
has  been  committed  is  an  aggrieved 
person.  Kinealy  v.  Macklin,  67  Mo.  95; 
State  r.  Boyle,  6  Mo.  App.  57. 

Early  Kentucky  Statute.  —  R.  sued 
out  a  writ  of  error  to  the  county  court 
ting  an  order  establishing  a  ferry 
in  favor  of  L.  Thereupon,  L.  moved 
to  dismiss,  since  it  did  not  appear  that 
R.  had  any  interest  in  the  matter.  Chief 
Justice  Bibb,  in  the  court  of  appeals, 
said:  "According  to  the  principles  of 
the  common  law,  no  person  can  main- 
tain a  writ  of  error  unless  he  is  a  party 
or  privy  to  such  judgment,  or  hath  an 
interest  in  the  subject,  or  hath"  damage 
or  individual  prejudice  by  consequence 
of  the  judgment  complained  of. 
.  .  .  But  in  the  statute  it  is  de- 
clared that  'if  any  person  shall  think 
him  or  herself  aggrieved  by  the  es- 
tablishment of  a  public  ferry  .  .  . 
he  or  she  shall  have  the  right  of  ap- 
peal.' .  .  .  The  legislature  have 
not  confined  the  case  to  actual  griev- 
ance, .  .  .  but  to  his  own  opi7iion 
of  his  being  aggrieved.  ...  To 
prevail  in  his  suit  he  must  show  that 
the  law  has  been  violated,  or  not  at- 
tended to;  if  he  does  so,  it  must  be 
adjudged  that  he  is  aggrieved  without 
being  put  to  show  any  special  griev- 
ance." Lawless  v.  Rees,  1  Bibb  (Ky.) 
495. 

45.  McFarland  v.  Pierce,  151  Tnd. 
546,  45  N.  E.  706,  47  N.  E.  1. 

46.  State  v.  Judge  of  8th  District 
Court,  23  La.  Ann.  595;  In  re  Cudde- 
back,  3  App.  Div.  103,  39  N.  Y.  Supp. 
388. 
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to  take  a  deposition,  one  may  appeal  from  an  order  requiring  him 
to  answer  certain  questions.47 

c.  Aggrieved  Third  Persons. —  Generally  it  is  only  an  aggrieved 
party  who  has  the  right  to  appeal  from  a  judgment,  and  third  per- 
sons, not  parties  to  the  suit,  cannot,  as  a  rule,  be  included  within 
the  designation  of  aggrieved  persons.48 

Accordingly,  individual  stockholders  cannot,  generally,  appeal,  as 
aggrieved  persons,  from  judgments  against  their  corporations;40  and 
a  surety  on  a  bond,  if  not  a  party,  cannot  appeal  from  a  judgment 
against  his  principal;50  as,  likewise,  cannot  an  appellant,  who  was 
defendant  below,  from  an  order  denying  the  application  of  an  inter- 
vener to  be  made  a  party.01  Representative  parties,  however,  may 
appeal  from  decisions,  whereby  the  persons  whom  they  duly  rep- 
resent are  aggrieved. M 

Statutory  Provisions. —  In  some  jurisdictions,  the  right  of  appeal  by 
persons  not  parties  to  the  original  suit  is  affected  by  the  language  of 
the  statute  Some  of  the  codes  provide  that  any  "party"  aggrieved 
may  appeal,  and  others  that  any  "person"  aggrieved  may 
appeal.  Some  of  the  states  under  the  latter  form  of  the  statute 
have  construed  it  to  literally  mean  that  any  person,  although  not  a 
party,  who  has  an  interest  in  the  suit  and  who  feels  aggrieved  by 
the  decision,  may  appeal.53         In  order,  however,  to  entitle  a  third 


47.  In  re  Ditt":an,  65  App.  Div.  343, 
72    X.   V.  Bupp. 

48.  Miller  v.  Bate,  56  Cal.  135; 
Stewart  V.  Duncan,  40  Minn.  410,  42 
N.  W.  89. 

An  aggrieved  person  is  one  who  is 
B  party  to  the  action  or  proceeding, 
and  will  thereby  be  affected  in 
manner  by  a  judgment  authorized 
in.  Philipe  V.  Levy,  3  N.  Y.  Supp. 
664,  56  N.  Y.  Super.  606. 

The   term   "  !."   as   used   in 

the  statute  providing  for  a  review  of 
the  admeasurement  of  dower,  cannot 
be  applied  to  a  person  not  a  party  to 
the  judgment.  Lowery  V.  Lowery,  64 
N.  C.  110. 

To  entitle  any  person  to  an  appeal 
from  a  judgment,  he  must  be  both  a 
party  to  the  case  and  aggrieved  by 
the  iudgment.  Williamson  r.  Hays,  25 
W.  Va.  609. 

49.  Ark.  —  Turner  P.  Williamson,  77 
Ark.  586,  92  S.  W.  867.  Cal.  —  Den- 
nis V.  Table  Mountain  Water  Co.,  10 
Cal.  369.  Fla.  —  State  v.  Fla.  Cent.  E. 
Co.,  15  Fla.  690.  La. —  Herman  r. 
Smith,  7  Mart.  (N.  S.)  676.  Ohio. — 
McGowan  t\  McGowan  Pump  Co.,  6 
Wklv.  Law  Eul.  338.  But  see  Henrv 
V.  Jeanes,  47  Ohio  St.  116,  24  N.  E. 
1077. 

50.  Surety  on  Administrator's  Bond. 


In  re  McDermott's  Estate,  127  Cal. 
450,  59  Pac.  783;  Shaw  v.  Humphrey, 
96  Me.  397,  52  Atl.  798,  90  Am.  St. 
Bep.  349. 

51.  McEobbie  v.  Higginbotham,  11 
Colo.  312,  18  Pac.  31. 

52.  Cal.  —  In  re  Levy's  Estate,  141 
Cal.  646,  75  Pac.  301,  99  Am.  St.  Bep. 
92.      Ga.  —  Lamar    r.    Lamar,    118    Ga. 

15  8.  E.  498.  N.  Y.  — Brvant  v. 
Thompson,  59  Hun  627,  14  N.  Y.  Supp. 
S86;  Honegger  p.  Wettstein,  15  Jones 
&  S.  12.1;  Campbell  v.  Gallagher,  18 
Civ.  Proc.  90,  9  N.  Y.  Supp.  432,  433. 
Wis.  —  McKenney  v.  Minahan,  119 
Wis.  661,  07   N.  \V.  489. 

Right  of  Substitution.  —  Before  one 
not  a  party  can  claim  the  right  of  ap- 
peal, he  must  not  only  be  aggrieved, 
but  he  must  be  entitled  to  be  substi- 
tuted. Boss  V.  Wigg,  100  N.  Y.  243, 
246,   3    X.    K.    180,    181. 

53.  Cal.  —  In  re  Meade's  Estate, 
49  Pac.  5.  HI.  —  Weer  v.  Gand,  88 
Til.  490,  492.  La,  —  Succession  of 
Bothick,  110  La.  109,  34  So.  163; 
Bland  P.  Edwards,  52  La.  Ann.  822, 
27  So.  289;  Dufossat  v.  Fontenot,  49 
La.  Ann.  898,  22  So.  46.  Mass. — 
Pierce  v.  Gould,  143  Mass.  234,  9  N. 
E.  568;  Farrar  V.  Parker,  3  Allen 
556,  557.  Mo.  —  Nolan  v.  Johns,  108 
Mo.    431,    18    S.    W.    1107.      N.    J. — 
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person  to  appeal  frjm  a  decision  between  others,  he  must  allege  and 
show  wherein  he  is  aggrieved.54 

B.  Right  Barred  by  "Waiver  or  Acquiescence.  —  1.  Agree- 
ments Not  To  Appeal.  —  a.  In  General.  —  Agreements  duly  entered 
into  between  the  parties,55  or  by  counsel,56  to  waive  the  right  of 
appeal,  will,  if  supported  by  a  consideration,57  be  recognized  and  up- 
held by  a  reviewing  court.  Where  such  a  valid  agreement  exists, 
an  appeal  will  be  dismissed.58  An  agreement,  however,  obtained  by 
fraud  will  not  prevent  the  defrauded  party  from  appealing.59 

Agreement  Should  Be  of  Record.  — "A  court  of  error  cannot  look  be- 
yond the  record.     .     .     .     The  right  of  appeal,  therefore,  cannot  be 


Andress  v.  Andress,  46  N.  J.  Eq.  528, 
22  Atl.  124.  See  contra,  Veazie  Bank 
V.  Young,  53  Me.  555.  Labar  17. 
Nichols,  23  Mich.  310.  N.  Y.— 
Ross  v.  Wigg,  100  N.  Y.  243,  246,  3 
N.  E.  180,  181,  "person  aggrieved," 
within  the  code  provision  authorizing 
an  appeal,  means  a  person  who  is  a 
party  to  or  entitled  to  be  made  a 
party  to  the  proceedings.  Ohio.  — Reid 
v.  Quigley,  16  Ohio  445,  formerly,  in 
Ohio,  only  a  "party  to  the  suit"  was 
entitled  to  an  appeal.  By  a  change 
in  the  statute,  however,  any  one  who 
is  "directly  affected"  may  appeal. 
See  Henry  v.  Jeanes,  47  Ohio  St.  116, 
24  N.  E.  1077,  appeal  by  a  stock- 
holder from  judgment  ordering  the 
cancellation  of  a  railroad  lease.  Vt. 
Woodward  v.  Spear,  10  Vt.  420,  423, 
"any  person  aggrieved"  as  used  in 
the  Vermont  statute  does  not  mean 
any  person  who  may  feel  dissatis- 
fied, but  it  must  be  some  one  having 
an  interest  in  the  estate,  or  in  some 
way  connected  with   it. 

54.  In  re  Meade's  Estate  (Cal.), 
49  Pac.  5;  Mut.  Life  Ins.  Co.  v. 
Houchins,  52  La.  Ann.  1137,  27  So. 
657;  Bland  v.  Edwards,  52  La.  Ann. 
822,  27   So.  289. 

55.  Wheeler  v.  Floral  Mill  &  Min. 
Co.,  10  Nev.  200;  Ogdensburg,  etc. 
R.  Co.  v.  Vermont,  etc.  R.  Co.,  63  N. 
Y.  176;  Townsend  v.  Masterson  Stone- 
Dressing  Co.,   15   N.   Y.   587. 

56.  Mackey  V.  Daniel,  59  Md.  484; 
People  v.  Stephens,  52  N.  Y.  306. 

57.  La.  —  State  v.  Judge  of  5th 
PisL  Court,  25  La.  Ann.  664.  Md.— 
Mackey  v.  Daniel,  59  Md.  484;  Lester 
t*.  Howard,  24  Md.  233;  Ward  v.  Hol- 
lins,  14  Md.  158.  N.  Y.  —  Ogdens- 
burgh  &  L.  C.  R.  Co.  v.  Vermont  & 
C.  R.  Co.,  63  N.  Y.  176.  Va.  — 
Southern    R.    Co.    v.    Glenn's    Adm'r, 
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98  Va.  309,  36  S.  E.  395.  Wash. — 
Arthur  D.  Jones  &  Co.  V.  Spokane  Val- 
ley  Land  &  Water  Co.,  44  Wash.  146, 
87  Pac.  65. 

58.  Md.  —  Lester  r.  Howard,  24  Md. 
233.  Nev. —  Wheeler  r.  Floral  Mill 
&  .Min.  Co.,  10  Nev.  200.  N.  Y.  — 
People  v.  Stephens,  •"--  X.  V.  306.  N. 
O.  — Binford  v.  Alston,  15  N.  C.  351. 
Pa.  —  Com.  V.  Johnson,  6  Pa.  136; 
Baring  v.  Shippen,  2  Bin.  154.  Tex. 
Johnson  v.  Hal  lev,  8  Tex.  Civ.  App. 
137,    27    S.    W.    750. 

Included  in  Order.  —  Where  upon 
reference  by  consent  of  partie 
was  ordered  by  the  court  that  neither 
party  should  bring  any  writ  of  error 
concerning  the  matters  referred,  it 
was  held  no  appeal  would  lie.  Jones 
v.  Victoria  Dock  Co.,  2  Q.  B.  Div. 
(Eng.)    314,    36    L.    T.    347. 

On  the  other  hand,  some  cases  hold 
that  an  agreement  not  to  appeal  does 
not  deprive  the  court  of  jurisdiction 
if  the  appeal  is  taken  contrary  to 
the  agreement.  Ga.  —  Sanders  V. 
While,  "22  Ga.  103.  HI.  —  Fahs  v. 
Darling,  82  HI.  142.  la.  —  Clark  v. 
Gibson,  1  Morris  328.  Mass.  —  Put- 
nam v.  Churchill,  4  Mass.  516.  Pa. 
Wynn   V.    Bellas,    34    Pa.    160. 

Stipulation  in  Promissory  Note. — 
In  Pennsylvania,  it  is  held  that  the 
right  of  appeal  as  a  matter  of  course, 
given  by  statute,  may  be  waived  by 
an  agreement,  on  the  maker's  part, 
inserted  in  a  note.  Pritchard  V.  Den- 
ton, 8  Watts  (Pa.)  371;  Soden  v. 
Wheaton,  6  Pa.  Co.  Ct.  416.  A  de- 
fense, however,  arising  subsequently 
to  the  delivery  of  the  note,  may  be 
heard  on  appeal.  Minich  v.  Basom,  2 
Pa.   Dist.   709. 

59.  Powell  v.  Turner,  139  Mass.  97, 
28  N.  E.  453. 
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relinquished  except  by  an  agreement  reduced  to  writing,  and  made 
a  part  of  the  proceedings  (of  the  lower  court)."60 

Case  Involving  Personal  Status. —  But  an  executory  agreement,  in  a 
case  involving  the  restraint  of  personal  liberty,  should  not  be 
accepted  as  so  far  acted  upon  as  to  become  absolute,  and  deprive 
the  appellant  of  his  right  to  prosecute  his  statutory  appeal.61 

b.  Rights  To  Be  Determined  by  Lower  Court.  —  If  the  controversy 
is,  by  due  and  formal  agreement,  submitted  to  the  judge  of  the 
lower  court,  to  be  finally  determined  by  him  as  an  arbitrator,62  such 
an  agreement,  providing  a  waiver  of  a  jury  is  permissible,  will  pre- 
clude an  appeal.63  The  same  general  rule  applies  also  to  agreements 
to  be  bound  by  the  findings  of  referees.64 

c.  Result  of  Anothi  r  Appeal.  —  Where  the  points  of  two  or  more 
separate  eases  are  common,  an  agreement  that  the  parties  in  one 
case  shall  not  appeal,  but  shall  be  bound  by  the  result  of  another 
appeal,  will  bar  the  right  of  appeal.65 


60.  Dawson  V.  Condv,  7  Serg.  &  R. 
(Pa.)  3GG.  And  see:  U.  S.  — Ah  Tai 
p.  I  •-..:•:  -  135  Fed.  513,  68  C. 
C.  A.  225.  la.  —  Lyon  P.  Banders,  3 
G.  Gr.  332.  Pa.  —  Galbreath  P.  Colt, 
4  Yeates  551.  Eng.  —  In  re  Trotther'a 
Claim,   13   Ch.    Div.   261,  41   L.  T.  537. 

61.  Ah  Tai  v.  United  States,  L35 
I  "..I.  513,  68  C.  C.  A.  225,  where  a 
Chinaman    who    had   been    ordered    de- 

1    by    a    United    81  ommis- 

sioner,  made  through  his  conns*  !  an 
oral  agreement  not  to  prosecute  an 
appeal  from  the  commissioner's  de- 
cision, yet  later  perfected  an  : 
to  the  district  court,  which  court 
affirmed,  without  a  hearing,  the  com- 
missioner's order.  Anil  see  Smith  v. 
Com,    1  l    Berg.   &   R.    (Pa.)   69. 

62.  la.  —  Lyon  v.  Sanders,  3   G.   Gr. 
N.    C. — Runnion    P.    Ramsay,    93 

N.  C.  410.     Pa.  —  Gwynn   P.  CH 
Pa.  29.     Eng.  —  In    re  Durham   County, 
etc.   E  ML.  J.  Ch.  164,  L.  R.7 

Ch.  ; 

63.  In  the  case  of  Pagan  P.  Jaeocks, 
15  X.  C.  263,  whirl,  .ise  at  law, 
the  parties  ha  that  the  cause 
should  be  submitted  to  the  trial 

and  should  be  decided  upon  the  same 
principles  as  though  it  wore  pending 
in  a  court  of  equity.  The  supreme 
court  said,  in  reviewing  the  case:  "We 
do  not  conceive  that  this  agreement  of 
the  parties  could  bestow  upon  the  court 
an  authority  to  decide  the  case  by  any 
other  principles  than  those  which  the 
law  prescribes  for  its  decision,"  In 
the  later  case  of  Falkner  v.   Hunt,  68 


N.  C.  475,  the  supreme  court  also  held 
that   l  nent   of  parties  that  the 

decision  of  the  judge  below,  upon  a 
question  of  fact  submitted  to  his  de- 
termination, shall  be  final  and  con- 
clusive, does  not  deprive  either  party 
of  their  right  of  appeal.  See,  also,  Ball 
P.  Wright,  115  Ga.  729,  42  S.  E.  32; 
Gleason  r.  Traynham,  111  Ga.  887,  36 
S.  E.  969;  Morrison  v.  Ponder,  45  Ga. 
167. 

64.  N.  H.  —  Parsons   v.   Halliard,  61 
\     II.   642;   Carroll  v.  Locke,  58  N.  H 

Pa.  —  Andrews  r.  Lee,  3  Pen.  & 
W.    99;    Appeal    of   Shainline,   2    Walk. 

S.  C  — Bollman  p.  Bollman,  6 
Rich.  29. 

Submission  Without  Argument.  —  An 
lent,    however,  to   submit   a   mat- 
ter,  without   argument,   to   the   court  is 
iver  of  the  right  of  appeal.    State 
p.  Jndge,  1  t   La.  Ann.  323. 

65.  ole  P.  Smith,  50  L.  J.,  Q. 
;  7  Q.  B.  D.  626,  45  L.  T.  106. 

Consolidation.  —  Where      defendants 

under     a     consolidation 

rule,   not    to    bring   any   writ    of   error, 

cannot    do    so,    although    there     is 

manifest  error  on  the  record.     Camden 

P.  Edie,  1  H.  Bl.  (Eng.)    21. 

Speculative  Opinion.  —  An  agree- 
ment, however,  that  certain  other  pend- 
ases  shall  be  governed  by  a  par- 
r  one  in  question  gives  no  author- 
ity to  the  supreme  court  to  pass  upon 
such  other  cases,  or  to  express  an 
opinion  purelv  speculative.  Belden  V. 
Snead,  84  N.  C.  243. 
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2.  Acquiescence  in  Judgment.  —  a.  In  General.  —  It  is  a  well 
recognized  principle  that  a  party  who  voluntarily  consents  to,  or 
acquiesces  in,  a  judgment,  decree,  or  order,  cannot  afterwards  appeal 
from  it.66 

b.  What  Constitutes  Acquiescence. — Acquiescence  is  a  voluntary 
unconditional  consent  to  the  decision.67  This  rule  applies  to  judg- 
ments by  confession;68  to  judgments  entered  by  consent;09  to  volun- 
tary nonsuits;70  and  to  such  other  acts  of  acceptance,  or  ratification 
as  amount  to  an  estoppel.71  The  purchase  of  a  joint  judgment  by 
one  of  the  joint  defendants  is  an  acquiescence,72  although  a  pur- 
chase of  the  property  sold  under  the  execution  on  the  judgment  is 
not.73 

Reserving  Right.  —  Although  a  judg- 
ment may  be  confessed,  nevertheless 
the  right  to  appeal  may  be  expressly 
reserved.  Melins  v.  Home,  29  Ga.  536. 
Compare,  however,  McBride  v.  Hunter, 
64  Ga.  655. 


66.  Coke  on  Litt.  126.  Ala.— Lewis 
v.  Wood,  42  Ala.  502.  Ark.  — Saleski 
v.  Boyd,  32  Ark.  74.  Cal.  —  Erlanger 
v.  Southern  Pac.  R.  Co.,  109  Cal.  395, 
42  Pac.  31.  111. —  Frank  v.  Bruck,  4 
111.  App.  627.  Ind.  — Bell  v.  Corbin, 
136  Ind.  269,  36  N.  E.  23.  Kan. — 
Kansas  City,  etc.  R.  Co.  v.  Murray,  57 
Kan.  697,  47  Pac.  835.  La.  —  Jackson 
V.  Michie,  33  La.  Ann.  723.  Me. — 
Thompson  v.  Perkins,  57  Me.  290. 
Mich.  —  Brick  v.  Brick,  65  Mich.  230, 
31  N.  W.  907,  33  N.  W.  761.  Neb. — 
Weander  v.  Johnson,  42  Neb.  117,  60 
N.  W.  353.  N.  J.  — Pemberton  v. 
Pemberton,  41  N.  J.  Eq.  349,  7  Atl. 
642.  N.  Y.  —  National  Sav.  Bank  v. 
Slade,  17  App.  Div.  115,  44  N.  Y.  Supp. 
934;  Bolles  v.  Cantor,  6  App.  Div.  365, 
39  N.  Y.  Supp.  652.  Tenn.  —  Williams 
v.  Neil,  4  Heisk.  279. 

67.  Jackson  v.  Michie,  33  La.  Ann. 
723. 

Acquiescence  Defined.  — ' '  Acquies- 
cence" is  a  branch  of  the  law  of  estop- 
pel, and  is  used  to  defeat  a  party's  ac- 
tion on  the  principle  of  equitable  es- 
toppel. St.  Louis,  etc.  Bank  v.  Ken- 
nett's  Estate,  101  Mo.  App.  370,  74  S. 
W.  474,  483. 

Acquiescence  implies  active  consent, 
and  is  not  to  be  spelled  out  from  doubt- 
ful er  ambiguous  acts.  New  York  Life 
Ins.  &  Trust  Co.  v.  Kane,  17  App.  Div. 
542,  45   N.  Y.   Supp.   543,   547. 

68.  U.  S.  —  Mandeville  V.  Holey,  1 
Pet.  136,  7  L.  ed.  85.  Ala.  — Wilson 
V.  Collins,  9  Ala.  127;  Caller  V.  Denson, 
Minor  19.  Del.  —  Gum  v.  Adams,  9 
Houst.  200,  31  Atl.  95.  La.  — Wil- 
liams V.  Duer,  14  La.  523;  Skinner  v. 
Dameron,  5  Rob.  447.  N.  C.  —  Rush  v. 
Halcyon,  67  N.  C.  47.  Pa. —  Borland 
v.  Ealy,  43  Pa.  111.  Tenn.  —  Williams 
v.  Neil,  4  Heisk.  279.  Tex.— Garner  v. 
Burleson,  26  Tex.  348. 
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Errors  of  Substance.  —  Some  courts 
hold  that  although  a  judgment  by  con- 
fession is  a  waiver  of  formal  errors,  yet 
such  a  judgment  does  not  prevent  the 
defendant  from  objecting  to  errors  of 
substance.  See  Kennedy  v.  Lowe,  9 
Iowa  580;  Hopkins  v.  Howard,  12  Tex. 

7.  And  compare:  Ga.  —  Easter  v. 
Snelling,  30  Ga.  503.  N.  J.  —  Hugg  v. 
Camden,  20  N.  J.  L.  583.  Ohio. — 
Portage  Canal  Co.  v.  Crittenden,  17 
Ohio  436. 

69.  Consult  cases  in  next  preceding 
note    66. 

70.  U.  S.  —  Central  Transp.  Co.  V. 
Pullman,  etc.  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478,  35  L.  ed.  55.  Ala.  —  Hurst  v. 
Bell,  72  Ala.  336.  Ind.  —  Montgomery 
v.  Jones,  5  Ind.  526.  Mo.  —  Chouteau 
v.  Rowse,  90  Mo.  191,  2  S.  W.  209;  Poe 
v.  Dominic,  46  Mo.  113;  Hageman  v. 
Moreland,  33  Mo.  86.  Eng.  — Kemp- 
land  v.  Macauley,  4  T.  R.  436,  100  Eng. 
Reprint  1105;  Box  v.  Bennett,  1  H.  BL 
432.    And  see,  supra,  II. 

71.  Among  illustrations  of  such  acts 
of  estoppel,  see  the  following:  U.  S. 
Brigham  City  V.  Toltec  Ranch  Co.,  101 
Fed.  85,  41  C.  C.  A.  222.  Ind.  —  Bell 
V.  Corbin,  136  Ind.  269,  36  N.  E.  23. 
Kan.  —  Fidelity,  etc.  Co.  v.  Kepley,  66 
Kan.  343,  71  Pac.  818;  Kansas  City, 
etc.  R.  Co.  v.  Murray,  57  Kan.  697, 
47  Pac.  835.  Neb.  —  Smith  v.  Allen,  63 
Neb.  74,  88  N.  W.  155.  Okla.  —  Barnes 
v.  Lynch,  9  Okla.  156,  59  Pac.  995. 

72.  Merrill  v.  Smith,  12  Ala.  569. 

73.  Factors'  &  Traders'  Ins.  Co.  «, 
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Generally,  a  ratification  of  a  part  of  the  judgment  is  a  ratification 
in  toto,'*  although,  if  there  are  distinct  and  independent  subjects  in 
the  judgment,  acquiescence  in  one  distinct  and  separable  part  will 
not  constitute  acquiescence  in  the  other  parts.75 

Substantial  defects  and  illegal  conditions  which  render  a  judg- 
ment void  are  not,  however,  cured  by  acquiescence,76  and  the  plead- 
ing of  a  judgment  in  bar,  as  a  defense  in  another  action,  does  not 
amount  to  an  acceptance  of  it.77  A  voluntary  dismissal  of  an  action 
r  an  adverse  ruling   will  generally  constitute  an  acquiescence.78 

c.  Ph.  ding  Over.  —  It  is  the  established  rule  that  where  de- 
murrers or  motions  to  strike  out  are  sustained  or  overruled  and  the 
party  adversely  affected  by  the  ruling    pleads  over  or  amends,  the 


New   Harbor    Prot*  o.,     37     La. 

Ann.   233;   Sims   p.  L      BS,  22    La.   Ann. 
105. 

74.  Church  wardens  r.  10  La. 
Ann.  201,  3  So.  542. 

75.  Succession    of    Kaiser,     4S     La. 
Ann.  973,  20  So.  184,   Mclntyre   l 

Sav.  Bank,  59   Hun  536,  13   N.   Y. 
Supp. 

76.  Not    infrequently    provisions   arc 

g,     for     ex- 
ample,   confessions    of    judg 
such    provisions   must   be   followed,   else 
the    judgment    so     confessed     is 
Thus,  in    I 

the  court  says:      "The  statute  requires 
that  the   \  <  of  conl' 

e  a  t  shall 
out   of   which     the     ind 
and   that  the   sum   confessed   for  judg- 

is   justly   duo.      A    j  idgment   ren- 
dered on  a  'ernent  of  facts 

the  court   no  jurisdiction  to  ren 
der  the  j  ind  will  be  re 

by   this   court,    though     the     defendant 

no  application  to  the  court  below 

■r,  7   [owa    L36;    Van   Heck  r. 
:.".   How.  Pr.   (X.   V..    472. 

77.  ."1    Ilur. 
637,    3    X.    V.    Supp.    597 j    Brewster    P. 
Wooster,   26   X.    Y.    Sum  Cornell 
v.  Donovan,  14  Daly  (X.  Y.  i    2 
contra,    Wills    v.    Kane,    2    Grant    Cas. 

Pa.)  60. 

78.  Ga.  —  Hicks  r.  Cohen,  72  Ga. 
210;  Mott  P.  Hill,  7  Ga.  79.  HI. — 
Bradley   v.  Gilbert,  155  11!.   154,  39  N. 

3.      Ind.  — State    Bank 
3    Ind.    400.      Tex. —  O'Neal    p.    Willf 
Point    Bank,    64    Tex.    644.      Wash. — 
Mahncke    V.    Tacoma,    1    Wash.    18,    23 
Pac.  804. 


In  general,   a  voluntary  dismissal  or 

ionment    of   a    suit   precludes   the 

right    of    appeal.     A   party,   by   volun- 

ing  his  suit,   waives   any 

errors   the   court  may   have   committed. 

Xor    has    he    any    right    to    have    the 

judgment    of   the    court    dismissing   the 

case    j  •',    as    that    decision    was 

made    at    his   request    and    on    his   own 

motion.     See:     111.  —  Newman  p.  Dick, 

11.    278.      Ga.  — Macrea    v.    Nolan, 

15.      Miss.  — Miller   v.   Keith, 

26    Miss.    166;    Ewing    v.    Glidwell,    3 

How.   332,  34   Am.   Dec.   96. 

In  Texas,  it  has  been  held  that,  in- 
asmuch as  the  statute  provides  that 
an  appeal  may  be  taken  to  the  su- 
preme court  from  every  final  judgment 
of  the  district  court  in  civil  , 
althou  omplainant     voluntarily 

dismisses  his  bill  upon  the  dissolution 
of  his  preliminary  injunction,  he  may 
afterwards  prosecute  an  appeal  from 
the  order  of  dissolution;  and  upon  exe- 
cuting supersedeas,  the  injunction  will 
tinued  in  force  pending  the  ap- 
peal, Gulf,  etc.  E.  Co.  v  Fort  Worth 
&  X.  O.  B.  Co.,  68  Tex.  98,  3  8.  W. 
564.  Compare  Brewer  v.  State,  9  Ohio 
189. 

Abandonment  of  an  Appeal. — The 
abandonment  of  an  appeal,  likewise, 
waives  the  ri;_'ht  to  a  second  appeal. 
Edwards  p.  Marin,  28  La.  Ann.  567; 
Barrow  p.  Brown,  28  La.  Ann.  459, 
See,  also,  Ward  v.  Hollins,  14  Md.  158 
(withdrawal  of  an  appeal  upon  con- 
sideration). Where,  however,  an  ap- 
peal is  dismissed  for  want  of  requisite 
bond  a  second  appeal  may  be  perfected 
if  the  time  for  taking  an  appeal  has 
not  passed.  Martinez  v.  Gallardo  5 
Cal.  155. 
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right  to  directly  appeal  from  the  ruling  is  waived,79  providing,  of 
course  the  order  might  have  been  appealed  originally.80 

3     Conforming  to  Judgment.  —  a.    In   General  — The   right   o 
appeal  is  not  lost  because  the  judgment  debtor  pays  the  amounl 
the  judgment  rendered  against  him,81  unless  there  is  a  statutory  pro- 
vision to  the  contrary.82 

The  payment  of  a  judgment  may  often  protect  one  s  interests,  and 
a  compliance  of  this  character  is  quite  different  from  a  voluntary 

79.  Ala.  —  Sheppard  v.  Shelton,  34 
Ala.  652;  Parks  v.  Greening,  Minor 
178.  Fla.  —  Eobinson  V.  L'Engle.  13 
Fla.  482.  111.  —  Piatt  v.  Curtiss,  89  111. 
App.  575;  Stover  Mfg.  Co.  v.  Millane, 
89  111.  App.  532;  Kerr  v.  Kerr,  81  111. 
App.  35.  Kan.  —  Union  Pac.  E.  Co.  V. 
Estes,  37  Kan.  229,  15  Pac.  157.  Md. 
Stoddert  v.  Newman,  7  Har.  &  J.  251. 
Mo.  —  Barkley  v.  Barkley  Cemetery 
Assn.,  153  Mo.  300,  54  S.  W.  482; 
Jefferson  City  Savings  Assn.  r.  Mor- 
rison, 48  Mo.  273;  Macdonald  V.  St. 
Louis  Transit  Co.,  108  Mo.  App.  374, 
83  S.  W.  1001.  N.  Y.  — Brady  V.  Don- 
nelly, 1  N.  Y.  126;  McElwain  v.  Willis, 
9  Wend.  548.  Ore.  —  German  Savings 
&  Loan  Soc.  v.  Kern,  38  Ore.  232,  62 
Pac.  788,  63  Pac.  1052.  Wis. —  Frank  e 
V.   Nunnenmacher,   23   Wis.    297. 

80.  See  supra,  II,  G. 

81.  Fla.  —  Burrows  v.  Mickler,  22 
Fla.  577.  111.  — Page  v.  People,  99  III. 
418;  Eicheson  v.  Evan,  14  111.  74,  56 
Am.  Dec.  493.  Ind. —  Princeton 
&  Min.  Co.  v.  Gilmore,  170  Ind.  366, 
83  N.  E.  500;  Belton  V.  Smith,  45  Ind. 
291;  Bruce  v.  Smith,  44  Ind.  1;  Armes 
v.  Chappel,  28  Ind.  469.  la.  — Grim 
v.  Semple,  39  Iowa  570.  Ky.  —  Nash- 
ville, C.  &  St.  L.  E.  Co.  v.  Bean's 
Exrs.,  33  Ky.  L.  Eep.  114,  109  S.  W. 
323.  La.  —  Kling  v.  Sejour,  4  La.  Ann 
128.  Mich. —  Watson  v.  Kane,  31 
Mich.  61.  N.  Y.  —  Lindenborn  V.  Vogcl, 
131  App.  Div.  75,  115  N.  Y.  Supp.  962; 
Perry  v.  Woodbury,  17  N.  Y.  Supp. 
530;  Burch  v.  Newbury,  4  How.  Pr. 
145.  Ore.  —  Edward  v.  Perkins,  7 
Ore.  149.  Wis.  —  Chapman  V.  Sutton, 
68   Wis.    657,   32   N.   W.    683. 

"In  no  instance  within  our  knowl- 
edge has  an  appeal  or  writ  of  error 
been  dismissed  on  the  assumption  that 
a  release  of  errors  was  implied  from 
the  fact  that  money  or  property  had 
changed  by  force  of  judgment  or  de- 
cree. If  the  judgment  is  reversed,  it 
is  the  duty  of  the  court  to  restore  the 
parties    to    their    rights."      Erwin    v. 


7    How.    (U.  S.)    172,  12  L.  ed. 
3ee,  also,  O'Hara  v.  MacConnell, 
93  U.  8.    L50,    I"!.  23  L.  ed.   840. 

Contrary  View.  —  On  the  other  hand 
there  are  cases  holding  that  one  paj 
ing  a  judgmenl  against  him  waives, 
by  so  doing,  his  right  of  appeal.  Cal. 
Morton  v.  Super.  Ct.,  65  Cal.  496,  I 
189.  la.  —  Borgalthous  P.  Farm- 
ers &  Merchants  Ins.  Co.,  36  Iowa  250. 
N.  D. — Kolette  County  v.  Pierce  Coun- 
X.  D.  613,  80  N.  W.  804.  E. 
;  iger  V.   Moy,   15  E.  I.  528,  9  Atl. 

The  doctrine  that  the  satisfaction 
of  a  judgmenl  "(produces  a  permanent 
and  irrevocable  discharge  of  it"  (see 
Freeman  on  Judgments,  §466)  has, 
by  some  courts,  been  held  to  mean  that 
tin  judgment  has  passed  beyond  re- 
view.  This  is  the  doctrine  asserted 
in  the  case  of  In  re  Black's  Estate, 
32  Mont.  51,  79  Pac.  554,  where  the 
above  statement  of  Mr.  Freeman  is 
quoted.  That  author,  however,  in  an- 
other  part  of  his  work  (§  480a)  draws 
clearly  the  distinction  between  the 
irge  of  a  judgment  by  its  pay- 
ment,  and  the  waiver  of  errors  by  so 
doing. 

Payment  of  Fine.  —  Where  one  vol- 
untarily pays  a  fine  upon  conviction 
of  a  crime,  his  right  of  appeal  is 
barred.  State  V.  Westfall,  37  Iowa 
575. 

82.  Louisiana.  —  In  this  state,  by 
statute,  a  voluntary  execution  of  the 
judgment  or  decree,  by  paying  the 
money,  or  doing  the  thing  directed, 
operates  as  an  acquiescence  that  bars 
an  appeal.  (Code,  Art.  567.)  Drew  v. 
His  Creditors,  49  La.  Ann.  1641,  22  So. 
956;  Succession  of  Grover,  49  La.  Ann. 
1050,  22  So.  313;  Buntin  V.  Johnson,  27 
La.  Ann.  625;  Succession  of  De  Egana, 
18  La.  Ann.  59;  Block  V.  Fontenot,  2 
McGloin  113.  It  is  held,  however,  that 
acquiescence  does  not  follow  from  a 
mere  submission  to  an  execution.  State 
v.  Brown,  29  La.  Ann.  861. 
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acquiescence.83  If,  however,  after  an  appeal  has  been  taken,  the 
appellant  pays  the  judgment  by  an  agreement  of  settlement,  the 
appeal  will  not  be  heard,84  although  an  involuntary  payment,  even 
after  appeal  taken,  to  prevent  the  sale  of  the  judgment  debtor's  prop- 
erty, is  not  a  waiver  of  the  right  of  appeal.85 

b.  Decrees  in  Equity. — As  a  rule,  a  compliance  with  a  decree  in 
equity  does  not  bar  an  appeal,86  as  where,  for  example,  a  conveyance 
is  executed  as  ordered  by  the  decree.87 

c.  Payment  of  Costs.  —  The  voluntary  payment  of  the  costs  of  an 
action  does  not  operate  as  an  estoppel  from  taking  an  appeal.88 

4.  Receiving-  Benefit  of  Judgment.  —  a.  General  Rule.  —  Where 
a  party  has  accepted  payment  in  satisfaction  of  a  judgment    or 


83.  "One  against  whom  a  judg- 
ment is  entered,  if  he  fails  to  >- 

it,    must  k    to    see    his    pi 

1    at    a   sacrii"' 
i-    difficult    to    conceive    how 
ment    of   the   judgment   can   give   rise 
to  any  estoppr! 
avoid     it     for     error."       Freeman     on 

0a  (4th  ed.). 
"It  is  obvious,"  says  Judge  Elliott, 
"that  there  is  an   e  BentiaJ  diffi 

cen  one  who  pays  a  judgment 
ho  accepts  pay- 
ment of  a  sum  I  judg- 
ment. .  .  .  Whit  a  party  does  to 
prevent  the  sacrifice  of  his  property 
cannot  with  any  tinge  of  just 
held  to  preclude  1  ailing 
the  judgment."  Elliott'  Proc, 
|  152.      And    see    Fi 

Ins.     Co.     r.     New     Harbor    Protection 
Co.,    37    La.    Ann. 

84.  Bank  of  .Martinez  P.  Jahn,  104 
Cal.  238,  38  Pac.  41;  Cock  v.  Palmer,  19 
Abb.   Pr.    (N.   Y.)    372. 

85.  Cal.  —  Ramsbottom  v.  Fitzger- 
ald, 128  Cal.  75,  55  Pac.  9S4.  111. — 
Armstrong  r.  Douglas  Park 
As«n.,  170  Til.  298,  52  X.  E. 
Springer  v.  Merchants  Nat.  Bank,  67 
111.  App.  317.  la.  —  Schoonover  p.  Os- 
borne, 108  Iowa  453,  70  X.  W.  2G3; 
Burrows  r.  Stryker,  45  Iowa  700;  Grim 
r.  Semple,  39  Iowa  570.  Kan. — 
Freight  V.  Wyandt,  79  Kan.  309.  99 
Pac.  611;  Auld  V.  Kimberlin,  7  Kan. 
601.  La.  —  Johnson  V.  Clark,  29  La. 
Ann.  762.  Mo.  —  Lumaghi  p.  Abt.  121 
Mo.  App.  221,  103  S.  W.  10 1.  Neb. — 
Green  v.  Hall,  43  Neb.  275,  61  X.  W. 
605.  N.  D.  — Signor  p.  Clark,  13  X.  D. 
35,  99  N.  W.  68.     S.  D.  —  W 

of  Deadwood,  12  S.  D.  608,  82  N. 
W.202.  Wis.  —  Hixon  P.  Oneida  Coun- 
ty, 82  Wis.  515,  52  N.  W.  445. 

I* 


86.  TJ.  S.  —  Erwin  v.  Lowry,  7  How. 
I  L.  ed.  655.  Md.  — Ri,ler  P. 
10  Md.  282,  69  Am.  Dec.  135.    H. 

J.  —  Peer  P.  Cookerow,  14  N.  J.  Eq. 
361. 

87.  Conveyance  Pursuant  to  Decree, 
a   a   conveyance   was   executed,   as 

1   by  a  decree,  it  was  contended 
that  appellant  was  bound  by  his  deed, 
and  could  not  prosecute  an  appeal.   The 
me    Court    of    the    United    States 
said:    "The  principle  is  unsound.    The 
recites  on  its  face  that  it  is  made 
the    order    of    the     court.      The 
parties    must    either    have    obeyed    the 
order  of  the  court,  or  taken  an  appeal 
ven  a  supersedeas  bond  in  a  sum 
'ge   that  they  were   probably   un- 
able to  do  it."     O'llara  p.  MacConnell, 
93  U.  S.   !  3  L.  ed.  840.     Com- 

ic v.  Collins,  81  Iowa  23,  46 
712. 
Refusal  of  Dijunction.  —  Where,  how- 
an  appeal  was  taken  from  an  or- 
der  refusing   to    allow    an    injunction, 
and,  pending  the  appeal,  the  thing  that 
I    to   prevent  by  the   injunc- 
tion was  done,  no  cause  for  an  appeal 
longer  Wallace    v.    Indianap- 

olis. 10  [nd.  287.  See,  however,  Bonne- 
well  v.  Lowe,  80  Kan.  769,  104  Pac.  853, 
where  it  is  held  that  the  right  of  ap- 
peal is  not  necessarily  defeated,  since 
the  court  may  order  a  restoration  of 
the  original  status  if  the  nature  of  the 
case  permits. 

Compromise  of  Parties.  —  Where  by 
agreement  parties  to  a  suit  in  equity 
consent  to  a  decree,  and  the  decree 
is  voluntarily  executed,  no  appeal  will 
lie.     Garner  v.  Prewitt,  32  Ala.  13. 

88.  Idaho.  —  Kootenai  County  v. 
Hope  Lumb.  Co.,  13  Idaho  262,  89  Pac. 
1054.  Ind.  —  Bruce  V.  Smith,  44  Ind. 
1.      la.  —  Smith    v.    Ellyson,    137    Iowa 
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order  rendered  in  his  favor,  or  has  accepted  any  benefit  under  it,  it 
is  the  general  rule  that  he  cannot  afterwards  appeal  from  it.89 

The  same  rule  applies  to  parties  whose  attorneys  have  accepted 
payment  and  satisfaction  in  their  clients'  behalf.90  The  rule  is  most 
frequently  illustrated  in  the  acceptance  of  money  in  payment  of  a 
judgment,91  but  it  applies,  also,  to  other  benefits  received,  as,  for 
example,  the  recovery  of  chattels  in  an  action  of  replevin.92 

391,  115  N.  W.  40;  State  v.  Martland, 
71  Iowa  543,  32  N.  W.  485.  La.  —  Cuny 
v.  Dudley,  6  Rob.  77.  Mo.  —  Brinker- 
hoff  v.  Elliott,  43  Mo.  App.  185.  Web. 
.Woodward  v.  State,  58  Neb.  598,  79  N. 
W.  164.  N.  Y.  —  Champion  v.  Plymouth 
Cong.   Soc,  42  Barb.  441. 

89.  U.  S.  —  Chase  v.  Driver,  92  Fed. 
780,  34  C.  C.  A.  668;  Albright  v.  Oyster, 
60  Fed.  644,  9  C.  C.  A.  173,  19  U.  S. 
App.  651.  Ala.  —  Murphy's  Heirs  v. 
Murphy's  Admr.,  45  Ala.  123.  Ark. — 
Watkins  v.  Martin,  24  Ark.  14,  81  Am. 
Dec.  59.  Cal.  —  Turner  v.  Markham, 
152  Cal.  246,  92  Pac.  485.  Conn. — 
Salmon  v.  Pixlee,  2  Day  242.  111. — 
Holt  v.  Rees,  46  111.  181;  Euckman  v. 
Alwood,  44  111.  183.  Ind.  —  Williams 
v.  Richards,  152  Ind.  528,  53  N.  E.  765; 
43  Am.  St.  Rep.,  274;  Sterne  v.  Vert, 
111  Ind.  408,  12  N.  E.  719;  Raborn  v. 
Woods,  33  Ind.  App.  171,  70  N.  E.  399. 
Kan.  — Babbitt  v.  Corby,  13  Kan.  612. 
Miss.  —  Gordon  v.  Gibbs,  3  Smed.  &  M. 
473.  N.  Y. — Knapp  v.  Brown,  45  N. 
Y.  207;  Canary  v.  Knowles,  41  Hun 
542.  Ore.  —  Moore  v.  Floyd,  4  Ore.  261. 
Wash.  —  Lyon  v.  Bain,  1  Wash.  Ter. 
482.  W.  Va.—  McKain  v.  Mullen,  65 
W.  Va.  558,  64  S.  E.  829. 

Statutory  Provisions.  —  The  statutes 
sometimes  make  express  provision  that 
the  receipt  of  any  money  by  the  party 
obtaining  judgment  shall  bar  him  from 
appeal.  See  Mutual  Ben.  Life  Ins.  Co. 
v.  Simpson,  163  Ind.  10,  71  N.  E.  131; 
State  v.  Kamp,  111  Ind.  56,  11  N.  E. 
960;  Martin  V.  Bott,  17  Ind.  App.  444, 
46  N.  E.  151;  Flowers  v.  Hughes,  46 
La.  Ann.  436,  15  So.  14. 

Mistake  in  Amount  of  Judgment.  — 
Where,  however,  interest  was,  by  mis- 
take, omitted  from  a  judgment,  and 
the  judgment  creditor,  not  knowing  of 
the  mistake,  accepted  payment,  he  was 
not  estopped  from  having  the  judgment 
reversed,  and  having  the  interest  added. 
Jackson  v.  Brocton,  182  Mass.  26,  64 
N.  E.  418,  94  Am.  St.  Rep.  635. 

90.  Newman  v.  Kiser,  128  Ind.  258, 
26  N.  E.  1006;  Seigel  V.  Metzger,  1  Ind. 
App.  367,  27  N.  E.  647;  Larson  v.  Vinje 
(Iowa),  109  N.  W.  786. 


91.  IU.  — Trimble  v.  First  Nat. 
T;ank,  101  HI.  App.  75.  Ind.  —  Clark 
v.  Wright,  67  Ind.  224.  la.  —  Ballinger 
v.  Connecticut  Mut.  Life  Ins.  Co.,  118 
Iowa  23,  91  N.  W.  767.  Kan.  — Stern 
r.  Craig,  59  Kan.  771,  51  Pac.  782.  N. 
Y.  —  Graham  v.  Sapery,  19  Misc.  690, 
44  N.  Y.  Supp.  1109.  And  see  cases  in 
preceding  notes. 

Accepting  Conditions  of  Orders. — 
As  a  further  illustration  of  the  general 
rule,  it  is  held  that  where  terms  are 
imposed,  as,  for  example,  the  payment 
of  certain  costs  or  fees,  conditional 
upon  granting  or  refusing  orders,  and 
such  moneys  or  other  benefits  are  ac- 
cepted by  the  opposing  party,  he  cannot 
thereafter  appeal  from  the  order.  See 
Lewis  v.  Wood,  42  Ala.  502  (granting 
continuance  on  terms) ;  Cogswell  v. 
Colley,  22  Wis.  399  (granting  new  trial 
on  condition  of  paying  costs  of  former 
trial).  See,  also:  Wis.  —  Smith  v. 
Coleman,  77  Wis.  343,  46  N.  W.  664. 
Minn.  —  Lamprey  v.  Henk,  16  Minn. 
405.  N.  Y.  —  Lewis  v.  Irving  Ins.  Co., 
15  Abb.  Pr.  140,  note.  See,  however, 
for  a  contrary  view,  Tyson  v.  Wells, 
1  Cal.  378,  holding  that  the  acceptance 
of  costs  was  necessary  in  order  to  make 
the  order  final,  and,  consequently,  ap- 
pealable. 

92.  See  Jaynes  v.  Jaynes,  8  Civ. 
Proc.  (N.  Y.)  94,  where,  however,  it 
was  held  that  if  exception  were  taken 
to  the  jurisdiction  of  the  court  below, 
appellant  did  not  lose  his  right  of  ap- 
peal by  accepting  any  of  the  chattels 
in  controversy. 

Recovery  of  Land.  —  Where  plaintiff 
in  an  ejectment  suit  enters  upon  and 
takes  possession  of  the  land  awarded 
to  him  by  the  judgment,  he  will  be  es- 
topped from  prosecuting  an  appeal 
against  the  judgment.  Raborn  v. 
Woods,  33  Ind.  App.  171,  70  N.  E.  399. 
See,  also,  Albright  v.  Oyster,  60  Fed. 
644,  9  C.  C.  A.  173,  land  conveyed  to 
claimants. 

Benefits  Under  Reorganization  Plan. 
On  an  appeal  to  review  an  order  con- 
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It  has,  likewise,  been  held  that  where  a  decree  of  divorce  and  ali- 
mony was  rendered  against  a  defendant  who  afterwards  married,  no 
appeal  from  the  decree  would  lie,  since  defendant  had  "availed  him- 
self of  its  benefits."93 

b.  Accepting  Benefits  in  Part.  —  The  general  rale  applies  to  the 
acceptance  of  benefits  in  part,  since  one  cannot  divide  a  judgment 
and  obtain  the  benefit  of  a  portion  acceptable  to  him,  and  then 
appeal  from  the  part  that  he  deems  disadvantageous.94  Conse- 
quently, by  the  prevailing  rule,  where  one  has  accepted  payment  in 
satisfaction  of  a  judgment,  he  cannot  appeal  on  the  ground  that  the 
judgment  was  less  than  the  amount  sued  for.95 

It  has  been  held,  however,  that  it  is  not  inconsistent  to  appeal  from 
a  decree  in  equity  where  the  purpose  of  the  appeal  is  not  to  obtain 
a  reversal,  but  a  modification  in  order  to  secure  a  larger  sum  than 
the  decree  awarded;96  and  some  cases  hold  that,  at  law,  the  right 
of  appeal  is  not  lost  by  accepting  payment  of  the  judgment  rendered 


firming  the  sale  of  a  railroad  under  a 
mortgage,  it  was  held  that  certain 
parties  who  had  surrendered  their  for- 
mer holdings  to  trustees  for  reorgani- 
zation, and  subsequently  took  bonds  and 
stock    of    the    new  tion    in    ex- 

change, had  elected  to  abide  by  the 
action  of  the  trustees  and  could  not  be 
heard  upon  their  appeal.  Crawshay  v 
Soutter,  6  Wall.  (U.  S.)  739,  18  L.  ed. 
845. 

93.  Garner  v.  Garner,  38  Ind.  139. 
Compare  Bourne  P.  Simpson,  9  B.  Mon. 
(Ky.)   454. 

94.  111.—  Moore  v.  Williams,  132  111. 
591,  24  N.  E.  617,  29  111.  App.  597.  Ind. 
Sonntag  v.  Klee,  148  Ind.  536,  47  N.  B. 

,962,  39  Am.  St.  Rep.  196;  Thompson 
P.  Midland  Portland  Cement  Co.,  37 
Ind.  App.  459,  77  N.  E.  299.  La. — 
Flowers  v.  Hughes,  46  La.  Ann.  436,  15 
So.  14.  N.  Y.  —  In  re  Raber,  4  N.  Y. 
St.  845.  Ohio.  —  Neel  r.  Toledo,  5  Ohio 
C.  C.  203. 

Separate  and  Distinct  Parts.  —  It  is 
held,  however,  that  if  a  judgment  con- 
sists of  separate  parts,  the  acceptance 
of  benefits  under  one  part  of  such  judg- 
ment, if  nowise  affecting  the  remain- 
ing part  of  the  judgment,  will  not  bar 
an  appeal  from  such  other  part.  Wishek 
V.  Hammond,  10  N.  D.  72,  84  N.  W.  587, 
88  Am.  St.  Rep.  755.  See,  to  same  ef- 
fect: U.  S.  —  Worthington  p.  Beeman, 
91  Fed.  232,  33  C.  C.  A.  475.  Ky.  — 
Campbell  v.  Cincinnati  Southern  R..  80 
Ky.  585.  N.  Y.  —  Seymour  t.  Spring 
Forest  Cem.  Assn.,  157  N.  Y.  607,  51  X. 
E.  1094.  And  compare  In  re  Bogert's 
Estate,  55  N.  Y.  Supp.  751.     See,  also, ! 


Gilfillan   v.   McKee,    159   U.   S.   303,   10 
Sup.  Ct.  6,  40  L.  ed.  161. 

Money  Absolutely  Due.  —  If  a  party 
has  accepted  a  sum  of  money  in  pay- 
ment of  a  judgment  or  decree  to  which 
he  would  be  entitled  under  uny  circum- 
stances, regardless  of  reversal  or  modi- 
fication, lie  is  not  barred  from  his  right 
of  appeal.  Idaho.  —  Bechtel  p.  Evans, 
10  Idaho  147,  77  Pac.  212.  Mo.  —  City 
of  St.  Louis  v.  Nelson,  108  Mo.  App. 
210,  B3  s.  W.  271.  N.  Y.  — Mellen  v. 
Mellen,  137  N.  Y.  606,  33  N.  E.  545. 
Ore.  —  Merriam  r.  Min.  Co.,  37  Ore. 
321,  *60  Pac.  997.  Tex.  —  Hodges  v. 
Smith,  34  Tex.  Civ.  App.  625,  79  S.  W. 
328.  Wash.  —  In  re  Dav,  18  Wash.  359, 
51  Pac.  474.  Wifl.  —  Fiedler  r.  How- 
ard, 99  Wis.  388,  75  N.  W.  163,  67  Am. 
St.  Rep.  885. 

95.  Idaho. — Bechtel  v.  Evans,  10 
Idaho  147,  77  Pac.  212.  HI.  — Holt  v. 
Rees,  46  HI.  181.  Ind. —  State  v. 
Kamp,  111  Ind.  56,  11  N.  E.  960;  Pat- 
terson v.  Rowley,  65  Ind.  108.  la.  — 
Independent  Dist.  v.  Dist.  Tp.,  44 
Iowa  201.  Ky.  —  Brown  v.  Yam-leave, 
86  Ky.  381,  6  S.  W.  25.  La.  —  Flow- 
er? p.  Hughes,  46  La.  Ann.  436,  15  So. 
14.  Ore.  — Bush  v.  Mitchell,  28  Ore.  92, 
41  Pac.  1 5 

See,  however,  next  succeeding  notes. 

96.  Tarleton  r.  Goldthwaite's  Heirs, 
23  Ala.  346,  58  Am.  Dec.  296;  Clowes 
r.  Dickenson,  8  Cow.  (N.  Y.)  328.  But 
see  Burton  p.  Brown's  Exr.,  22  Gratt. 
fYa.)  1,  where,  although  the  principle 
is  recognized,  yet  other  circumstances 
caused  the  court  to  hold  that  the  ap- 
peal had  been  waived. 
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where  it  was  less  than  the  amount  originally  claimed.97  A  con- 
sent to  a  remittitur,  however,  bars  an  appeal,  since  it  is  a  voluntary 
acquiescence  in  the  judgment.98 

c.  Enforcing  Judgment.  —  When  a  judgment  is  enforced  by  the 
successful  party  he  should,  by  even  stronger  reason  than  applies  to 
mere  acceptance,  be  precluded  from  prosecuting  an  appeal,  and  the 
cases  hold,  generally,  that  no  appeal  lies  from  a  judgment  satisfied 
by  execution.99  An  unsatisfied  execution  does  not,  however,  prevent 
an  appeal,1  and  it  has  been  held  that  a  partial  satisfaction  will  not 
bar  the  right.2 

d.  Restoring  Benefits  Received.  —  If,  after  an  appeal  is  taken,  it 
is  shown  that  the  appellant  has  enforced  payment,  or  other  benefit, 
in  satisfaction  of  the  judgment  appealed  from,  he  will  be  required 
to  restore  the  benefit  thus  obtained,  either  by  returning  the  money,3 
or  other  property,4  received,  or  else  the  appeal  will  be  dismissed. 
Even  after  a  reversal  of  the  judgment  below,  the  appellate  court  has 
refused,  in  such  a  case,  to  issue  a  certificate  of  reversal  unless  full 
restitution  be  made.5 


97.  Ala.  —  MeCalley  v.  Otey,  103 
Ala.  469,  15  So.  945.  Nev.  — State  v. 
Central  Pac.  E.  Co.,  21  Nev.  172,  26  Pac. 
225.  N.  Y.  —  Monnet  V.  Merz,  131  N. 
Y.  646,  30  N.  E.  866;  Benkard  r.  Bab- 
cock,  27  How.  Pr.  391;  New  Rochelle, 
etc.  Co.  v.  Van  Benschoten,  47  App.  Div. 
477,  62  N.  Y.  Supp.  398.  Va.  — South- 
ern R.  Co.  v.  Glenn's  Admr.,  98  Va.  309, 
36  S.  E.  395;  Morriss  v.  Garland,  78  Va. 
215. 

Effect  of  Injunction.  —  Where  ap- 
pellant was  enjoined  from  collecting 
more  than  a  specified  sum,  the  fact  that 
he  collected  that  sum  did  not  bar  him 
from  appealing.  Embry  V.  Palmer,  107 
U.  S.  3,  2  Sup.  Ct.  25,  27  L.  ed.  346. 

98.  Miss.  —  Alabama  &  V.  R.  Co.  v. 
Davis,  69  Miss.  444,  13  So.  693.  N.  Y. 
Clarke  v.  Meigs,  10  Bosw.  337;  Sperry 
v.  Hillman,  13  N.  Y.  Supp.  271.  Ohio. 
Iron  R.  Co.  V.  Mowery,  36  Ohio  St.  418, 
38  Am.  Rep.  597. 

99.  Ala.  —  Whetstone  v.  McQueen, 
137  Ala.  301,  34  So.  229 ;  Phillips  v. 
Towles,  73  Ala.  406;  Shingler  V.  Mar- 
tin, 54  Ala.  354.  Ga.  —  Owens  v.  Read 
Phosphate  Co.,  115  Ga.  768,  42  S.  E.  62. 
la.  —  Lombard  V.  Bush,  85  Iowa  718, 
50  N.  W.  1068;  Reichelt  v.  Seal,  76 
Iowa  275,  41  N.  W.  16.  Kan.  — Mer- 
chants' Nat.  Bk.  v.  Quinton,  9  Kan. 
App.  882,  57  Pac.  261.  Ky.  — Com.  v. 
South,  80  Ky.  582;  Paine  v.  Woolley, 
80  Ky.  568;  Noe  v.  Litsey,  8  Ky.  L. 
Rep.  610.  La.  —  Campbell  V.  Orillion, 
3  La.  Ann.  115;  State  v.  Judge  of  Par- 
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ish  Court,  4  Rob.  85.  Mo.  —  Waddinp- 
ham  v.  Waddingham,  27  Mo.  App.  596. 
Pa.  — Hall  v.  Lacy,  37  Pa.  366.  Tex. 
Fly  v.  Bailey,  36  Tex.  119. 

Distinct  and  Separate  Judgments.  — 
If  the  judgment,  or  decree,  has  sep- 
arate and  distinct  parts,  the  enforce- 
ment of  one  part  may  not  amount  to 
an  estoppel  of  appellate  proceedings. 
See,  in  general:  Ky.  —  Campbell  v. 
Cincinnati  Southern  R.,  80  Ky.  585.  Mo. 
New  York  Store  Co.  v.  Thurmond,  186 
Mo.  410,  85  S.  W.  333.  Ore.  —  Inverar- 
ity  v.  Stowell,  10  Ore.  261. 

1.  Hornish  v.  Peck,  53  Iowa  157,  1 
N.  W.  641,  4  N.  W.  898. 

2.  United  States  v.  Dashiel,  3  Wall. 
(U.  S.)  688,  18  L.  ed.  268.  Contra, 
Hess  v.  Smith,  16  Misc.  55,  37  N.  Y. 
Supp.    635. 

3.  Murphy's  Heirs  v.  Murphy's 
Admr.,  45  Ala.  123;  Riddle  v.  Hanna, 
25  Ala.  484;  Knox  v.  Steele,  18  Ala. 
815,  54  Am.  Dec.  181;  Houck  v.  Swartz, 
25  Mo.  App.  17. 

Offer  To  Restore.  —  A  mere  offer  to 
return  the  money  on  the  part  of  one 
who  has  accepted  payment  is  not  suffi- 
cient to  give  him  the  right  of  appeal. 
Dunham  v.  Randall  &  Chambers  Co.,  11 
Tex.  Civ.  App.  265,  32  S.  W.  720. 

4.  Earle  v.  Reid,  25  Ala.  463,  chat- 
tels in  detinue. 

5.  Where  a  plaintiff  who  had  ob- 
tained judgment  below  sued  out  a  writ 
of  error  to  the  supreme  court  to  re- 
verse it,  and  while  the  cause  was  pend- 
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5.  Inconsistency  of  Action.  —  a.  In  General.  —  The  rule  requir- 
ing consistency  of  action  before  the  courts  is  no  arbitrary  rule,  but 
one  demanded  by  the  very  object  of  courts  of  justice.6  When  no 
wrong  would  be  done  to  the  court,  or  to  the  parties,  by  a  change  of 
position,  a  change  should  be  allowed.7 

These  principles  apply  to  estoppel  in  cases  of  appeal,  and  where 
an  appellant  has  followed  a  course  of  procedure  inconsistent  with 
lhat  of  appeal,  he  will  be  deemed  to  have  waived  the  right.8 


ing,  sued  out  execution  upon  his  judg- 
ment, and  collected  the  money,  and  the 
fact  was  not  brought  to  the  attention 
of  the  court  until  after  its  judgment 
had  been  pronounced,  reversing  and  re- 
manding the  cause,  an  order  was  made 
directing  that  the  certificate  of  the  su- 
preme court  should  not  issue  until  the 
.lebt,  interest,  and  costs  below  were  re- 
funded to  the  defendant.  Hall  v. 
Hrabrowski,  9  Ala.  278,  cited  in  many 
subsequent  Alabama  cases.  See,  also, 
Bradford  v.  Bush,  10  Ala.  274. 

6.  Bigelow   on   Estoppel,   604. 

7.  Id. 

8.  Contempt  of  Court.  —  Where  one 
has  disobeyed  writs  of  injunction  and 
of  ne  exeat,  and  remains  beyond  the 
jurisdiction  of  the  court,  he  cannot  be 
heard  upon  appeal  with  reference  to 
the  validity  of  the  writs.  Bronk  r. 
Rronk,  46  Fla.  474,  35  So.  870,  110  Am. 
St.  Rep.  101.  And  see  Norton  r.  Com.. 
78  Ky.  501;  Moore  V.  State,  44  Tex. 
595.  But  see  State  r.  Plazencia,  6  Rob. 
(La.)  441,  41  Am.  Dec.  271,  where  it 
is  held  that  a  fugitive  from  justice 
may  appeal.  Other  cases,  moreover, 
hold  that  one  who  is  adjudged  guilty 
of  contempt  in  connection  with  pro- 
ceedings in  the  lower  court  may,  never- 
theless, appeal.  Fla.  —  Palmer  v.  Pal- 
mer, 28  Fla.  295,  9  So.  657.  111.  —  Peo- 
ple r.  Horton,  46  111.  App.  434.  R.  I. — 
Hazard  r.  Durant.  11  R.  I.  195.  W.  Va. 
Ruhl  v.  Rub.1.  24  W.  Va.  279. 

Disclaimers.  —  Thus,  they  who  have 
disclaimed  any  interest  in  the  cause  be- 
low, cannot  consistently  be  hoard  upon 
appeal.  U.  S.  —  Brigham  Citv  P.  Toltoc 
Ranch  Co.,  101  Fed.  85,  41  C.  C.  A. 
222.  Cal.  — People  V.  Wilson.  26  Cal. 
127.  la.  —  Palmer  v.  Merrill.  70  Iowa 
227,  30  N.  W.  494.  Kan. —  Page  r. 
Havens,  9  Kan.  App.  888,  60  Pac.  1096. 
Neb.  —  Mvers  r.  Mahoney,  43  Neb.  208, 
61  N.  W."  580. 

Where,  however,  a  decree  affects  the 
interests  of  one  who  has  disclaimed,  he 


may  be  heard  upon  appeal.  Stearns 
Ranchos  Co.  v.  McDowell,  134  Cal. 
562,  66  Pac.  724. 

Enjoining  Execution.  —  Some  cases 
hold  that  one  who  sues  out  an  injunc- 
tion against  a  judgment  is  estopped 
from  appealing  from  the  judgment. 
Miss.  —  Thompson  r.  Munson,  43  Miss. 
176.  Mo.  —  Hazeltine  V.  Reusch,  51 
Mo.  50;  McKenny  v.  Clark,  84  Mo. 
App.  624;  Moss  v.  Craft,  10  Mo.  720. 
Tenn.  —  Henly  v.  Robertson,  4  Yerg. 
172.  fe 

Contra,  St.  Louis,  etc.  R.  Co.  V. 
Todd,  40  HI.  89;  Burge  v.  Burns,  1 
Morris    (Towa)    287. 

Other  Remedies.  —  Where  there  is  a 
choice  of  remedies  the  election  of  one 
may  be  inconsistent  with  that  of  ap- 
peal. Thus,  at  common  law,  an  appli- 
cation for  the  writ  of  audita  querela 
is  a  waiver  of  a  writ  of  error.  Brooks 
r.  Hunt,  17  Johns.  (N.  Y.)  484.  Like- 
wise, in  equitable  proceedings,  some 
hold  that  a  petition  for  a  re- 
hearing, or  a  bill  of  review,  is  in- 
consistent with  appeal.  Harvev  v. 
Fink,  111  Tnd.  249,  12  N.  E.  396; 
Dunkle  f.  Elston,  71  Ind.  585;  Indiana 
Mut.  Fire  Ins.  Co.  v.  Routledge,  7  Tnd. 
25;  Wilson  v.  Roberts,  38  Neb.  206, 
56  N.  W.  787.  But  see  Daum  v.  Con- 
ley,  27  Colo.  56,  59  Pac.  753  (decrees 
adjudicating  water  rights).  See  also 
O'Hara  V.  MacConnell,  93  U.  S.  150, 
23  L.  ed.  840. 

Proceedings  Pending  Appeal.  —  Pro- 
ceeding in  other  tribunals  pending  ap- 
peal, inconsistent  with  the  proceedings 
in  the  appellate  court,  estops  the  right 
of  appeal.  Ind.  —  Dunkle  v.  Elston,  71 
Tnd.  585.  Kan.  —  Samuel  r.  Samuel, 
50  Kan.  335,  52  Pac.  889.  Neb.— Hol- 
land r.  Com.  Bank,  22  Neb.  585,  36 
N.  W.  112.  N.  D.  — Field  v.  Great 
Western  Elev.  Co.,  6  N.  D.  424,  71  N. 
W.  135,  66  Am.  St.  Rep.  611. 
_  Staying  Execution.  —  Statutes  some- 
times   provide    that    no   proceedings   in 
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b.  Obtaining  New  Trial.  —  It  is  inconsistent  for  a  party  to  ask  for 
and  obtain  a  new  trial,  and  then  to  appeal  from  alleged  errors  com- 
mitted previously  to  said  motion;9  and,  if  a  new  trial  is  granted 
against  the  objection  of  a  party,  his  consent  to  proceed  to  trial  also 
operates  as  an  estoppel  of  an  appeal  from  the  order.10 

c.  Renewal  of  Motion.  —  If  a  party  is  given  the  privilege  of  re- 
newing a  motion  previously  overruled,  he  cannot  afterwards,  upon 
appeal,  complain  of  the  former  overruling.11 

d.  Release  of  Errors.  —  By  agreement  between  the  parties  errors 
upon  which  appellant  bases  his  right  of  appeal  may  be  expressly  re- 
leased.12 Such  agreement,  however,  to  be  binding,  must  have  a  valu- 
able consideration.13 


error  or  appeal  shall  be  allowed  after 
a  stay  of  execution  has  been  taken. 
Ecklund  v.  Willis,  42  Neb.  737,  60  N. 
W.  1026;  Banks  v.  Hitchcock,  20  Neb. 
315,  30  N.  W.  56;  Miller  v.  Hyers,  11 
Neb.  474,  9  N.  W.  645. 

In  absence,  however,  of  statute,  the 
general  rule  is  that  a  stay  does  not 
operate  as  a  waiver  of  appeal.  Mich. 
Churchill  v.  Alpena  Circuit  Judge,  56 
Mich.  536,  23  N.  W.  211.  Neb.— 
White  v.  Blum,  4  Neb.  558.  Ohio. — 
Eussell  v.  Giles,  31  Ohio  St.  293.  Wis. 
Gardipie  v.  Lessard,  9  Wis.  221.  Contra, 
Seacrest  v.  Newman,  19  Iowa  323. 

Vacating  Judgment.  —  A  party  ob- 
taining a  vacation  of  judgment  waives 
the  right  of  appealing  from  it.  Storke 
v.  Storke,  111  Cal.  514,  44  Pac.  173. 

9.  Ga.  — Smith  v.  Griffis,  78  Ga. 
355.  Ind.  —  Bitting  v.  Ten  Eyck,  85 
Ind.  357.  Kan.  —  Burton  v.  Boyd,  7 
Kan.  17.  Mass.  —  Seccomb  v.  Provin- 
cial Ins.  Co.,  4  Allen  152.  Wis. — 
Schierl  v.  Baumel,  75  Wis.  69,  43  N. 
W.  724;  Culver  v.  Hitchcock,  19  Wis. 
343. 

10.  Iron  Mt.  Bank  v.  Armstrong,  92 
Mo.  265,  4  S.  W.  720;  Bowie  v.  Kan- 
sas City,  51  Mo.  454;  Samuel  v.  Mor- 
ton, 8  Mo.  633;  Davis  v.  Davis,  8  Mo. 
56;  Trundle  v.  Ins.  Co.,  54  Mo.  App. 
188;  Ubsdell  v.  Boot,  3  Abb.  Pr.  (N. 
Y.)  142.  Compare  Bitting  v.  Ten  Eyck, 
85  Ind.  357. 

Motion  for  a  New  Trial.  —  At  early 
common-law  practice  a  party  moving 
for  a  new  trial  was  required  to  aban- 
don previous  exceptions  before  the  mo- 
tion would  be  entertained,  and  if  the 
motion  was  overruled,  the  case  was  at 
an  end,  and  no  writ  of  error  lay,  the 
overruling  of  the  motion  being  regarded 
as  a  matter  within  the  discretion  of  the 
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court.  This  gives  rise  to  the  proposi- 
tion sometimes  laid  down  in  some  of 
the  cases  that  a  motion  for  a  new 
trial  is  a  waiver  of  the  right  of  re- 
view. In  modern  practice,  however, 
while  it  is  theoretically  true  that  a 
party  abandons  previous  errors  by  mov- 
ing for  a  new  trial,  yet  if  the  mo- 
tion is  overruled,  the  errors  may  be 
preserved  by  excepting  to  the  ruling 
upon  the  grounds  presented  in  the  mo- 
tion. See  Berry  v.  Singer,  10  Ark. 
483;  Samuel  v.  Cravens,  10  Ark.  380; 
Culver  v.  Hitchcock,  19  Wis.  343.  See, 
also,    the    title    "New    Trial." 

11.  Harris  v.  Brown,  93  N.  Y.  390; 
Noble  v.  Prescott,  4  E.  D.  Smith  (N. 
Y.)   139. 

12.  Formal  Release  of  Error.  —  This 
is  a  common-law  doctrine,  and  has 
been  frequently  recognized  in  connec- 
tion with  writs  of  error.  See  2  Tidd's 
Pr.  1172,  1174.  Ala. —  Cotton  v.  Wil- 
son, Minor  118.  Ind.  —  Clark  v,  Good- 
win, 1  Blackf.  74.  Eng.  —  Camden  v. 
Edie,  1  H.  Bl.  21;  Cates  v.  West,  2 
T.  R.  183,  100  Eng.  Reprint  99. 

Co-Parties.  —  One  of  two  or  more  co- 
parties  may  release  errors  so  far  as 
he  is  personally  concerned,  although 
he  cannot  deprive,  by  so  doing,  his 
co-parties  of  their  individual  appellate 
rights.  HI.  —  Henrickson  v.  Van 
Winkle,  21  111.  274.  Ind.  —  Clark  v. 
Goodwin,  1  Blackf.  74.  N.  J.  — Van 
Houten  v.  Ellison,  2  N.  J.  L.  236. 

One  partner  may,  however,  bind  his 
fellow-partners.  Wood  v.  Goss,  21  111. 
604;  Hull  v.  Garner,  31  Miss.  145. 
At  common  law,  moreover,  the  release 
of  one  joint-obligor  releases  all.  See 
Connecticut  Fire  Ins.  Co.  v.  Olden- 
dorff,  73  Fed.  88,  19  C.  C.  A.  379. 

13.  Ind.  —  Clark  v.  Goodwin,  1 
Blackf.  74.     Miss.  —  Barnes  v.  Moody, 
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Errors  may  also  be  impliedly  released  by  the  conduct  of  a  party, 
such,  for  example,  as  confessing  a  judgment,14  obtaining  a  stay,  or 
enjoining  execution.15 

e.  Renewal  of  Action.  —  The  bringing  of  a  new  action  to  obtain 
the  same  object  sought  in  a  preceding  action  may  operate  as  a 
waiver  of  error  in  the  original  action,16  and  where,  after  appeal,  the 
appellant  consents  to  the  removal  of  the  cause  to  another  court  for 
trial,  the  right  to  prosecute  the  appeal  is  barred.17 

IV.  PARTIES.  —  A.  In  General.  —  1.  Designation.  —  In  appel- 
late proceedings,  the  party  appealing  is  known  as  the  appellant  or 
plaintiff  in  error,  and  the  adverse  party  is  known  as  the  appellee, 
defendant  in  error,  or  respondent.18 

2.  Proper  or  Necessary  Parties.  —  Generally  speaking,  all  the 
parties  to  the  cause  below,  including  interveners,  should  be  parties 
in  proceedings  upon  appeal.19  If,  however,  a  party  below  was  improp- 
erly, or  unnecessarily,  joined,  he  need  not  be,  and  should  not  be, 


5  How.  636,  37  Am.  Dec.  172.  Pa. — 
Ulshafer  v.  Stewart,   71  Pa.  170. 

14.  U.  S.  —  United  States  v.  Bab- 
bitt, 104  U.  S.  767,  26  L.  ed.  921; 
Mandeville  v.  Holey,  1  Pet.  136,  7  L. 
ed.  85;  Catlett  V.  Cooke,  2  Cranoh  C. 
C.  9,  5  Fed.  Cas.  No.  2,515.  Ala. — 
Winter  v.  Rose,  32  Ala.  447.  Ind.— 
Lewis  v.  Brackenridge,  1  Blaekf.  112. 
Tex.  —  McDaniel  v.  Monday,  35  Tex. 
39.  Va.  —  McBae  v.  Turnpike  Co.,  3 
Rand.  160. 

15.  See  supra,  next  preceding  note  8. 
Release  by  Implication.  —  For  further 

illustrations,  in  particular  cases,  of  re- 
lease of  errors  by  implication,  see  the 
following  cases:  Morgan  v.  Ladd,  7 
111.  414  (acceptance  of  money  in  pay- 
ment of  judgment);  Fenlon  v.  Good- 
win, 35  Kan.  123,  10  Pac.  553  (release 
of  attached  property  pending  review). 
See,  further,  Connecticut  Fire  Tns.  Co. 
v.  Ollendorff,  73  Fed.  88,  19  C.  C.  A. 
379;  Trapp  V.  Off,  194  111.  2S7,  62  N. 
E.  615. 

16.  Liebuck  V.  Stahle,  66  Towa  749, 
24  N.  W.  562;  Gordon  V.  Ellie 
Iowa  317,  74  Am.  Dec.  353.  And  see 
Samuel  r.  Samuel,  59  Kan.  335,  52  Pac. 
889;  Ault  P.  Gill,  14  Ky.  L.  Rep.  525. 
Contra,  Vigo  v.  Carlon,  48  La.  Ann. 
665,  19  So.  682. 

17.  Lillie    r.   Skinner,   46   Towa    329. 

18.  The  terms  plaintiff  in  error  and 
defendant  in  error  are  derived  from  the 
common-law  procedure  in  connection 
with  writs  of  error.  The  terms  ap- 
pellant and  appellee  or  respondent  are 


taken     from     the     chancery     practice. 
Senter  v.   De  Bernal,  38   Cal.   637. 

19.  U.  S.  —  Davis  v.  Mercantile 
Trust  Co.,  152  U.  S.  590,  14  Sup.  Ct. 
693,  38  L.  ed.  563.  Ala.  —  Adams  v. 
Robinson,  Minor  285.  Ga.  —  Harring- 
ton v.  Roberts,  7  Ga.  510.  111.  —  Gorm- 
ley  v.  Hartray,  105  111.  App.  625.  Ind. 
Perry  v.  Botkin,  15  Ind.  App.  83,  42 
N.  E.  964.  Kan.  —  Van  Laer  v.  Brick 
Works,  56  Kan.  545,  43  Pac.  1134; 
Mortgage  Co.  v.  Lowe,  53  Kan.  39,  35 
Pac.  829;  Browne's  Appeal,  30  Kan. 
331,  1  Pac.  778;  Bassett  v.  Woodward, 
13  Kan.  341.  Okla.  —  Humphrey  V. 
Hunt,  0  Okla.  196,  59  Pac.  971;  Outcalt 
v.  Collier,  6  Okla.  615,  52  Pac.  738. 
Tex.  —  Stephenson  v.  Texas  &  P.  R.  Co., 
42   Tex.    1G2. 

Interest  Presumed.  —  "It  is  not  nec- 
essary in  any  given  case  to  determine 
that  his  interests  would  or  would  not 
be  promoted  by  the  setting  aside  of 
the  decree;  it  is  enough  that  in  that 
matter  he  has  a  direct  interest,  and  be- 
cause of  this  interest  common  justice 
requires  that  no  change  shall  be  made 
in  the  terms  of  that  decree,  nor  shall 
it  be  set  aside,  without  giving  him  a 
chance  to  be  heard  in  its  defense." 
Davis  v.  Mercantile  Tr.  Co.,  152  U.  S. 
590.  14  Sup.  Ct.  693,  38  L.  ed.  563. 

Persons  not  parties  of  record  below 
need  not,  on  the  other  hand,  be  made 
parties.  Ala.  —  Adams  v.  Robinson, 
Minor  285.  Ga.  —  Screws  v.  Ander 
son,  124  Ga.  361,  52  S.  E.  429.  Ind. — 
Carr  v.  Duhme,   167  Ind.  76,  78  N.  E 
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mude  a  party  to  the  appellate  proceedings,20  and,  in  general,  parties 
below  who  have  no  interest  need  not  be  made  parlies  upon  appeal.21 
3.  How  Described.  —  a.  In  General.  —  All  parties  upon  appeal 
should  be  properly  designated,  and,  in  general,  should  be  described 
by  the  same  names  as  used  in  the  proceedings  below.- 

b.  Insufficient  Description.  —  Such  designations  as  " et  al.,"  "and 
others,"  will  not  suffice,  and  persons,  not  otherwise  designated,  can- 
not be  considered  parties  by  means  of  such  a  description 

c.  Partners.  —  The  members  of  a  firm  should  be  described  by 
their  individual  names,  and  not  by  the  firm  name.24 


322.      La.  —  Succession    of     Wegmann, 
110  La.  930,  34  So.  878. 

20.  Colo.  —  Patterson  v.  Morrell 
Hdw.  Co.,  19  Colo.  App.  414,  75  Pac. 
592.  Ga.  —  Culver  v.  Mullally,  94  Ga. 
644,  21  S.  E.  895.  Ohio.  —  Howard  v. 
Levering,  8  Ohio  C.  C.  614. 

21.  U.  S.  — Basket  v.  Hassell,  107 
U.  S.  602,  2  Sup.  Ct.  415,  27  L.  ed.  500; 
Mills  v.  Provident  Life  &  Tr.  Co.,  100 
Fed.  344,  40  C.  C.  A.  394.  Fla.  —  Guar- 
antee Tr.  &  Safe  Dep.  Co.  v.  Budding- 
ton,  23  Fla.  514,  2  So.  885.  Ind.— 
Clark  v.  Continental  Imp.  Co.,  57  Ind. 
135.  La.  —  Succession  of  Hart,  25  La. 
Ann.  583.  Okla.  —  Southern  Pine  Lumb. 
Co.  v.  Ward,  16  Okla.  131,  85  Tac.  459, 
affirmed,  208  U.  S.  126,  28  Sup.  Ct.  239. 

22.  Ark.  —  Jackson  v.  Wight,  6 
Ark.  387.  111.  —  Hauger  v.  Gage,  168 
111.  365,  48  N.  E.  142;  Robinson  v.  Ma- 
garity,  28  111.  423.  Ky.  —  Mitchell  v. 
Kinnaird,  17  Ky.  L.  Rep.  1250,  34  S. 
W.  226,  29  S.  W.  309;  Barnett  V.  Feich- 
heimer,  5  Ky.  L.  Rep.  183.  N.  Y.  — 
Kellett  v.  Rathbun,  4  Paige  102. 

Rule  at  Common  Law.  —  The  writ  of 
error  should  regularly  agree  with  the 
record,  in  the  names  and  descriptions 
of  the  parties,  and  if  the  parties  be 
misnamed  in  the  writ  of  error,  it  will 
not  operate  as  a  supersedeas.  Tidd's 
Pr.,  1143;  2  Smith  R.  259. 

Need  Not  Designate  Relation  Below. 
It  is  not  a  fatal  defect  that  parties 
are  described  as  plaintiffs  and  defend- 
ants in  error,  as  they  appear  in  this 
court,  instead  of  describing  them  as 
plaintiffs  and  defendants,  as  they  stood 
in  the  court  below,  if  the  names  of  all 
the  parties  are  given  correctly.  Mus- 
sina v.  Cavazos,  61  Wall.  (U.  S.)  355,  18 
L.  ed.  810. 

Voluntary  Association.  —  "The  name 
of  a  voluntary  ecclesiastical  corporation, 
formed  under  the  laws  of  this  state, 
without  a  special  legislative  act  of  in- 
corporation, is  arbitrary,  and  a  change 

Vol.  II 


or  alteration  in  its  name  does  not  af- 
fect its  identity.  Wardens  and  vestry 
are  the  known  and  recognized  repre- 
sentatives and  committee  of  Episcopal 
societies,"  and  an  appeal  may  be 
taken  in  such  representative  names  on 
behalf  of  such  a  society.  The  War- 
dens and  Vestry,  etc.  v.  Hall,  22  Conn. 

23.  U.  S.  —  Deneale  v.  Stump's 
Exrs.,  8  Pet.  526,  8  L.  ed.  1032.  Fla.  — 
National  Bank  v.  Newheart,  41  Fla. 
470,  27  So.  297.  Ga.  —  Greene  v.  Bar- 
ron, 119  Ga.  901,  47  S.  E.  188;  Farr  v. 
Parr,  113  Ga.  577,  38  S.  E.  962;  Swift 
V.  Thomas,  101  Ga.  89,  28  S.  E.  618; 
Cameron  v.  Sheppard,  71  Ga.  781.  Ind. 
Barnett  r.  Bromley  Mfg.  Co.,  149  Ind. 
C06,  49  N.  E.  160.  N.  C.  —  Walton  v. 
McKesson,  101  N.  C.  428,  7  S.  E.  566. 

Reasons  For  Rule.  —  A  writ  of  error, 
from  a  joint  judgment,  being  brought 
by  Mary  Deneale  "and  others,"  as 
ids,  Chief  Justice  Marshall  said: 
"Who  the  others  are  cannot  be  known 
to  the  court,  for  their  names  are  not 
given  in  the  writ  of  error,  as  they 
ought  to  be.  Mary  Deneale  cannot 
alone  maintain  a  writ  of  error  on  this 
judgment;  but  all  the  parties  must  be 
joined  and  their  names  set  forth,  in 
order  that  the  court  may  proceed  to 
give  a  proper  judgment  on  the  case. 
The  present  writ  of  error  must,  there- 
fore, be  dismissed  for  irregularity;  but 
a  new  one  in  due  form  may  hereafter 
be  brought  to  revise  the  judgment." 
Thereupon,  by  consent,  the  writ  was 
amended,  and  the  case  came  on  for 
argument.  Deneale  v.  Stump's  Exrs., 
8  Pet.  (U.  S.)   526,  8  L.  ed.  1032. 

24.  U.  S.  — Godbe  v.  Tootle,  154  U. 
S.  576,  14  Sup.  Ct.  1167,  19  L.  ed.  831; 
The  Protector,  11  Wall.  82,  20  L.  ed. 
47;  Mussina  V.  Cavazos,  6  Wall.  355; 
The  Spark  v.  Lee  Choi  Chum,  1  Sawy. 
713,  22   Fed,  Cas.  No.  13,206.     Ala.— 
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d.  Corporation.  —  Appellate  proceedings  may  be  taken  by  an  arti- 
ficial person  in  its  corporate  name.25 

B.  Appellants.  —  1.  Who  May  Be. —  As  previously  stated,  it 
is  the  general  rule,  with  but  few  exceptions,  that  only  parties  of 
record  below,  or  those  in  privity  with  them,  can  appeal.26  At  com- 
mon law,  in  connection  with  writs  of  error,  plaintiff  in  error  must 
be  a  party,  or  privy,  to  the  record.27 

In  chancery,  while  it  was  generally  the  rule  that  only  parties,  or 
those  who  represented  them,  could  appeal,  yet  it  was  not  necessary 
that  the  appellant  should  be  actually  a  party  to  the  record,  pro- 
vided he  had  an  interest  which  might  be  affected  by  the  decree  or 
order  appealed  from.2S  A  person,  however,  who  was  not  a  record 
party  was  required  to  first  obtain  permission  from  the  court  before 
he  could  appeal.29  In  another  place,  however,  this  question  of  appel- 
lants, other  than  parties  to  the  record,  has  been  considered.30 

2.  Joinder.  —  At  common  law,  all  defendants  below,  against  whom 
a  joint  judgment  has  been  rendered,  must  be  joined  as  plaintiffs 
in    error.31      If,    however,    no    judgment    is    rendered    against    one 


Johnson,  Nesbitt  &  Co.  P.  First  Nat. 
Hank,  145  Ala.  378,  40  So.  78.  Ky. — 
ITaiiauer  r.  Oberlin,  15  Ky.  L.  Rep.  878. 
Compare  Garland   r.  Bartels,  2  N.  M.  1. 

25.  St.  L.  &  S.  Coal  &  Mill.  Co.  v. 
Edwards,  103  111.  472;  Bowles  v.  Rouse, 
8  111.  408. 

See  supra,  ITT,  "Who  May  Appeal." 
Inanimate  Objects.  —  Steamboat.  — 
"If  any  person  or  corporation  whom 
this  court  can  recognize  as  a  legal  en- 
tity, capable  of  sustaining  a  suit  in 
this  court,  has  an  interest  in  such  a 
controversy,  that  party  must  connect 
himself  with  the  case  in  such  a  man- 
ner as  to  enable  himself  to  assert  his 
rights  here.  It  cannot  be  done  in  the 
name  of  a  at."     It  is  said  that 

the  statute  of  Missouri  allows  the 
steamboat  to  be  sued  by  name,  and  al- 
lows a  defense  to  be  made  by  the  own- 
er in  the  name  of  the  vessel.  But  the 
states  cannot  in  this  manner  confer  on 
an  inanimate  object,  without  sense,  or 
reason,  or  legal  capacity,  the  right  to 
prosecute  legal  proceedings  in  the  fed- 
eral courts.  Steamboat  Burns,  9  Wall. 
U.  s.)  237,  19  L.  ed.  620.  See,  also, 
The  Spark  r.  Lee  Choi  Chum,  1  Sawy. 
713,  22  Fed.  Cas.  No.  13.,206. 

26.  Bacon's  Abr.,  title  "Error,"  B. 
330.  And  see,  supra,  III,  "Who  May 
Appeal." 

Interveners.  —  Persons  allowed  to  in- 
tervene below  may  appeal.  Ex  parte 
Jordan,  94  U.  S.  248,  24  L.  ed.  123.  And 
see,  Hamlin  v.  Toledo,  etc.  R.  Co.,  78 
Fed.  664,  47  U.  S.  App.  422,  24  C.  C.  A. 
271,  36  L.  R.  A.  826. 


27.  Tidd's  Pr.,  1135;  2  Bac.  Abr. 
195.  And  see  the  title  "Writs  of 
Error." 

28.  General  Rule.  —  Only  parties,  or 
those  who  represent  them,  can  appeal, 
unless  others  were  allowed  to  intervene 
below,  or,  at  least,  were  regarded  as 
parties.  Ex  parte  Jordan,  94  U.  S.  248, 
24  L.  ed.  123;  Ex  parte  Cutting,  94  U. 
S.  14,  24  L.  ed.  49. 

Disclaimers.  —  A  disclaimer  cannot 
appeal.     Hinton  v.  Winsor,  2  Wyo.  206. 

Not  Appearing  Below.  —  A  party 
who  is  aggrieved  by  an  erroneous  de- 
cree or  order  of  a  vice-chancellor  may 
appeal  to  the  chancellor,  although  such 
party  did  not  appear  below  to  argue 
ase.  Hyslop  v.  Powers,  9  Paige 
X.  Y.)   322. 

Not  a  Record  Party.  —  Where  one 
has  an  interest  affected  by  a  decree  it 
is  not  necessary  that  he  should  be  ac- 
tually a  party  of  record.  Jopp  v. 
Wood,  33  Beav.  372,  55  Eng.  Reprint 
1411. 

Persons  served  with  notice  of  the  de- 
cree may  appeal.  Ellison  v.  Thomas, 
1  De  G.,  J.  &  S.  18,  46  Eng.  Reprint 
7.  Creditors  coming  in  under  a  decree 
may,  if  affected,  appeal.  Hungerford's 
Case,  cited  in  1  Sch.  &  Lef.  (Eng.)  409. 

29.  Jopp  r.  Wood,  33  Beav.  372,  55 
En?.  Reprint  411.  And  see  Watson 
V.  Cave,   17  Ch.  D.   (Eng.)    19. 

30.  See  supra,  III,  A,  6. 

31.  U.  S.  —  Simpson  v.  Greeley,  20 
Wall.  152,  22  L.  ed.  338;  Masterson 
v.  Herndon,  10  Wall.  416,  19  L.  ed. 
953.  Ala.  — Swift  v.  Hill,  1  Port.  277. 
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or  more    of    the    defendants,    it    is    not    necessary    to    join    him.82 
In  equity,  and  under  code  procedure,  generally,  the  rule  is  substan- 
tially the  same— that  is,  the  appeal  should  be  prosecuted  in  the  names 
of  all  the  defendants  below  who  are  jointly  affected  by  the  decision.33 


Ark.  — Miller  v.  Heard,  6  Ark.  73. 
Conn.  —  Phelps  v.  Ellsworth,  3  Day 
144.  Del.  —  Whitaker  v.  Parker,  2  Har. 
413.  Fla.  —  Jones  v.  Stewart,  37  Fla. 
369,  19  So.  657.  111.  —  Melntyre  v. 
Sholty,  139  HI.  171,  29  N.  E.  43.  Iowa. 
Huner  v.  Eeeves,  2  Greene  190.  Ky.  — 
Einey's  Heirs  v.  Einey,  1  B.  Mon.  69. 
Md.  —  Oldenburg  v.  Dorsey,  102  Md. 
172,  62  Atl.  576.  Mass.  — Gay  V. 
Eichardson,  18  Pick.  417.  Minn. — 
Babcock  V.  Sanborn,  3  Minn.  141. 
Miss.  —  Thomas  v.  Wyatt,  9  Smedes  & 
M.  308.  N.  Y.  —  Jaqueth  v.  Jackson, 
17  Wend.  434.  N.  C.  —  Kelly  v.  Muse, 
33  N.  C.  182.  Ohio.  —  Smetters  v. 
Eainey,  14  Ohio  St.  290.  R.  I.  —  Curry 
v.  Stokes,  12  E.  I.  52.  Term.  —  Greer 
v.  Miller,  2  Overt.  187.  Wis.  — Doty 
v.  Strong,  1  Pin.  165.  Eng.  —  Knox  v. 
Costello,  3  Burr.  1789,  97  Eng.  Eeprint 
1100;  Vaughan  v.  Loriman,  Cro.  Jac. 
138,  79  Eng.  Eeprint  120. 

Reasons  for  the  Rule.  —  The  writ 
must  agree  with  the  record,  and  fur- 
thermore, suits  would  be  multiplied  and 
delay  caused,  since  "this  inconvenience 
would  ensue,  that  every  defendant 
might  bring  a  writ  of  error  by  him- 
self, and  by  that  means  delay  the 
plaintiff  from  his  execution  for  a  long 
time,  and  from  having  any  benefit  of 
his  judgment,  though  it  might  be  af- 
firmed once  or  oftener. "  Hacket  v. 
Heme,  Carthew  7,  90  Eng.  Eeprint  610. 
See,  also,  Masterson  V.  Herndon,  10 
Wall.  (IT.  S.)  416,  19  L.  ed.  953; 
Owings  V.  Kincannon,  7  Pet.  (U.  S.) 
399,  8  L.  ed.  727;  Williams  v.  Bank  of 
V.  S.,  11  Wheat.  (U.  S.)  414,  6  L.  ed. 
508;  Wuerzburger  V.  Wuerzburger,  221 
111.  277,  77  N.  E.  419;  Cowper  V. 
Ginger,  Mod.  Ca.  305;  Ruddock's  Case, 
6  Co.  25a,  77  Eng.  Eeprint  291;  Knox 
v.  Costello,  3  Burr.  1789,  97  Eng.  Ee- 
print 1100. 

32.  IT.  S.  —  Germain  v.  Mason,  12 
Wall.  259,  20  L.  ed.  392.  Ala.  — Adams 
v.  Eobinson,  Minor  285.  Conn.  —  Coe 
v.  Turner,  5  Conn.  86.  Mass.  —  Shaw 
V.  Blair,  4  Cush.  97.  N.  Y.  —  Jaqueth 
v.  Jackson,  17  Wend.  434.  Ohio. — 
Emerick  v.  Armstrong,  1  Ohio  513. 

33.  Masterson  v.  Herndon,  10  Wall. 
(TL   S.)    416,   19  L.  ed.   953;    Todd  v. 
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Daniel,  16  Pet.  (U.  S.)  521,  10  L.  ed. 
1054;  Owings  V.  Kincannon,  7  Pet.  (U. 
S.)  399,  8  L.  ed.  727. 

Federal  Courts.  —  All  parties  against 
whom  a  joint  judgment  or  joint  decree 
is  entered  must  join  in  the  writ  of 
error  or  appeal,  unless  one  or  more, 
when  asked,  refuse  so  to  do,  and  such 
request  and  refusal  appear  upon  tin' 
record.  Foster's  Fed.  Prac,  §  505,  and 
cases    there    cited. 

Former  Rule  in  Equity.  —  In  Todd 
r.  Daniel,  supra,  which  was  an  appeal 
in  equity  by  several  defendants,  the 
court  said:  "The  proper  rule  in 
cases  of  this  sort,  where  there  are 
various  defendants,  seems  to  be  that 
all  the  defendants  affected  by  a  joint 
decree  (although  it  may  be  otherwise, 
where  the  defendants  have  separate 
and  distinct  interests,  and  the  decree 
is  several,  and  does  not  jointly  affect 
all)  should  be  joined  in  the  appeal." 
And  see:  Md.  —  Lovejoy  v.  Irelan, 
17  Md.  525,  79  Am.  Dec.  667.  R. 
I.  —  Currv  v.  Stokes,  12  R.  I.  52.  Eng. 
Cholmondeley  v.  Clinton,  T.  &  E.  107, 
37  Eng.  Eeprint  1036;  Jopp  v.  Wood, 
2  De  G.  J.  &  S.  323,  46  Eng.  Ee- 
print 401;  Beckett  v.  Attwood,  18  Ch. 
D.  54. 

Rule  Modified.  —  The  rule  in  equity 
has,  however,  been  modified  in  most 
jurisdictions  either  by  statute  or  rules 
of  court,  and  any  party  who  feels 
himself  aggrieved  may  appeal  with- 
out joining  his  co-defendants  below. 
Thus,  in  a  recent  Maryland  case,  the 
court  says:  "It  is  well  settled  in 
this  state  that  when  a  judgment  is 
rendered  against  several  persons  joint- 
ly, all  must  unite  in  the  appeal.  This 
rule  was  applied  to  an  appeal  from  a 
decree  of  a  Court  of  equity,  but  that 
was  subsequently  changed  by  statute. 
The  rule,  however,  remains  unchanged 
as  to  cases  at  law."  Oldenburg  & 
Kelley  v.  Dorsey,  102  Md.  172,  62  Atl. 
576.  See,  also,  Thompson  v.  Toomer, 
50  Miss.  394.  And  see,  ante,  pp.  200- 
203. 

Joinder  Under  the  Codes.  —  In  one 
of  the  earlier  codes  it  was  said:     "In 
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If,  however,  the  decision  is  against  less  than  all,  only  those  who  are 
affected  are  proper  parties.34 

By  Statute. —  In  some  states,  by  express  statutory  provisions,  any 
one  or  more  of  the  parties  below  who  is  aggrieved,  may  appeal 
alone.35 

3.  Summons  and  Severance. — common  Law. — At  common  law, 
one  joint  defendant  below  cannot,  alone,  sue  out  a  writ  of  error.  He 
must  sue  in  the  name  of  all,  and  without  their  consent  if  they  refuse 


causes  where  there  are  several  defend- 
ants against  whom  a  joint  judgment 
is  rendered,  or  a  joint  duty  imposed 
by  the  decree  of  the  court,  they  can- 
not sue  out  separate  appeals,  and  thus 
destroy  the  unity  of  the  judgment  or 
decree,  and  try  the  cause  piece-meal  in 
this  court.  The  practice,  before  the 
adoption  of  the  Code,  was  for  one  to 
sue  out  a  writ  of  error  in  the  name  of 
all,  even  against  their  consent.  .  .  . 
As,  under  the  Code,  an  appeal  is 
substituted  for  the  writ  of  error,  and 
is  a  matter  of  right  upon  the  execution 
of  a  good  bond,  or  giving  security 
for  the  cost,  we  think,  by  analogy  to 
the  old  rule,  it  is  competent,  where 
there  are  several  persons  composing  the 
party  plaintiff  or  defendant,  for  one 
to  sue  out  the  appeal  in  the  name  of 
all,  after  which  there  may  be  a  sum- 
mons and  a  severance  as  under  the 
old  practice."  Moore  v.  McGuire,  26 
Ala.  461.  And  see,  in  general,  the 
following  cases:  Ala.  —  Vaughan  v. 
Biggins,  68  Ala.  546.  Ind.  —  Shulties 
v.  Keiser,  95  Ind.  159;  Pearse  V.  Bed 
man,  51  Ind.  539;  TTarlan  v.  Watson, 
39  Ind.  303.  Kan.  —  Kansas  City  v. 
Hart,  60  Kan.  684,  57  Pac.  938;  Manu- 
facturing Co.  V.  Eichardson,  57  Kan. 
661,  47  Pac.  537;  Norton  v.  Wood,  55 
Kan.    559,   40   Pac.   911. 

34.  Real  Party  in  Interest.  —  U.  8. 
Gilfillan  i\  McKee,  159  U.  S.  303,  16 
Sup.  Ct.  6,  40  L.  ed.  161;  Todd  r. 
Daniel,  16  Pet.  521.  10  L.  ed.  1054; 
Cox  t?.  United  States,  6  Pet.  172,  8 
L.  ed.  359.  Colo.  —  Venner  v.  Denver 
Union  Water  Co.,  15  Colo.  App.  495, 
63  Pac.  1061.  Fla.  —  Guarantee  Trust, 
etc.  Co.  v.  Buddington,  23  Fla.  514, 
2  So.  885.  Kan.  —  Kansas  City  v. 
Hart,  60  Kan.  684,  57  Pac.  938.  Ohio. 
Hocking  Valley  Bank  v.  Walters,  1 
Ohio   St.   201. 

35.  Ala.  —  Garlick  v.  Dunn,  42  Ala. 
404.  Colo.  —  Davidson  V.  Jennings,  27 
Colo.  187,  60  Pac.  354,  83  Am.  St.  Bep. 
49,  48  L.  B.  A.  340.     Conn.  —  Brockett 


v.  Fair  Haven  &  W.  R.  Co.,  73  Conn. 
428,  47  Atl.  763.  Fla. —  Jacksonville 
M.  &  P.  R.  &  Nav.  Co.  v.  Broughton,  38 
Fla.  139,  20  So.  829.  Ga.  —  Buffin  v. 
Paris,  75  Ga.  653.  111.  — Thorp  v. 
Thorp,    40    HI.     113.      la.  — Barlow    «. 

Scott,  12  Iowa  63.    Md Alexander  v. 

Worthington,  5  Md.  471.  Mich.  —  Peo- 
ple v.  Judge  of  Wayne  Circuit,  36  Mich. 
331.  Miss.  —  Saunders  v.  Saunders,  49 
Miss.  327.  Mo.  —  Gray  v.  Dryden,  79 
Mo.  106;  Home  Sav.  Bank  v.  Traube, 
6  Mo.  App.  221.  N.  Y.  —  Brown  v.  Eich- 
ardson, 4  Eobt.  603;  People  v.  Judges 
of  Yates  Common  Pleas,  1  Wend.  90. 
N.  C  — Smith  v.  Calloway,  35  N.  C. 
477.  Ore.  —  Cox  v.  Alexander,  30  Ore. 
438,  46  Pac.  794.  Pa.  — Bonner  v. 
Campbell,  48  Pa.  286.  Tex.  —  Simmons 
V.  Fisher,  46  Tex.  126;  Arthur  v.  Beed, 

26  Tex.  Civ.  App.  574,  64  S.  W.  831. 
Indiana.  —  In   Indiana  a    distinction 

is  made,  by  the  statute,  between  term- 
time  appeals  and  vacation  appeals.  In 
vacation  appeals,  an  appellant  must 
make  all  his  co-parties  below  co-appel- 
lants with  him  and  serve  notice  of  his 
appeal  upon  such  parties.  Burns'  Eev. 
St.  (1901)  §  647;  Smith  v.  Fairfield,  157 
Ind.  491,  61  N.  E.  560;  Hewitt  v.  Mills, 

27  Ind.  App.  218,  60  N.  E.  1098.  In 
term-time  appeals,  however,  any  party 
may  appeal  without  naming  his  co- 
parties  below  who  do  not  appeal  either 
as  appellants  Or  appellees.  Burns'  Eev. 
St.  (1901)  §  647a;  Gunn  v.  Haworth, 
159  Ind.  419,  64  N.  E.  911. 

New  York.  —  Special  Proceedings. — 
An  appeal  in  connection  with  a  special 
proceeding  may  be  taken  by  a  party  in- 
dividually, but  not  in  behalf  of  others. 
Consequently  an  appeal  by  one  "in  his 
own  behalf  and  in  behalf  of  three  hun- 
dred and  fifty  other  property  owners" 
will  be  considered  merely  as  an  indi- 
vidual appeal.  In  re  Park  Ave.  Via- 
duct Assessment,  77  App.  Div.  136,  78 
N.  Y.  Supp.  1030. 

Co-Party  as  Defendant  in  Error.  — 
Under    some    of    the    code  provisions  a 

vol  n 
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to  join.30  If,  then,  any  one  or  more  of  them  refuse  to  appear  and 
assign  errors,  they  must,  by  the  earlier  practice,  be  summoned  and 
severed.  Upon  summons  being  served  upon  the  co-defendants  below, 
if  they  still  refused,  an  order  of  severance  was  made  by  the  court, 
whereby  the  party  desirous  of  maintaining  the  writ  could  proceed 
alone.37 

4.  In  Equity.  —  In  an  early  equity  appeal  in  the  Supreme  Court 
of  the  United  States,  it  was  said  by  Judge  Story,  that  all  the  co- 
defendants  below  should  be  joined  as  appellants,  and  that  "if  any 
of  them  refuse  or  decline,  upon  notice  and  process  (in  the  nature  of 
a  summons,  and  severance  in  a  writ  of  error)  to  be  issued  in  the  court 
below,  to  become  parties  to  the  appeal,  then  the  other  defendants 
should  be  at  liberty  to  prosecute  the  appeal  for  themselves  and  upon 
their  own  account."38 

5.  Modern  Practice.  —  Under  the  prevailing  modern  practice,  it 
is  sufficient  if  the  record  shows  that  a  co-defendant  has  been  notified 
in  writing  of  the  intention  of  the  defendant  to  prosecute  pro- 
ceedings in  error,  and  that  such  co-defendant  has  failed  to 
appear,    or    appeared    and    refused    to    join.39     A    mere    statement 


co-party,  however,  who  refuses  to  join 
in  an  appeal  must  be  made  a  defend- 
ant in  error.     See  infra,  IV,  B,  5. 

36.  Brooke's  Abr.,  238,  title  "Sum- 
mons and  Severance;"  Tidd's  Prac, 
129,  1136,  1169;  Masterson  v.  Herndon, 
10  Wall.  (U.  S.)  416,  19  L.  ed.  953; 
Christy  v.  Marmon,  163  111.  225,  45  N. 
E.  150;  Fraser  v.  Fraser,  110  111.  App. 
619.  See,  also,  Venner  v.  Denver  Union 
Water  Co.,  15  Colo.  App.  495,  63  Pac. 
1061. 

See  the  title,  "Summons  and  Sever- 
ance." 

Leading  Case.  —  Todd  v.  Daniel,  16 
Pet.   (U.  S.)   521,  10  L.  ed.  1054. 

37.  U.  S.  —  Masterson  v.  Herndon, 
10  Wall.  416,  19  L.  ed.  953;  Todd  V. 
Daniel,  16  Pet.  521,  10  L.  ed.  1054. 
Ohio.  —  Smetters  v.  Rainey,  14  Ohio  St. 
290.  Eng.  — Shepherd  &  Bailv  V.  Or- 
chard, 6  Mod.  40,  87  Eng.  Reprint  803; 
The  Lord  Cromwell  &  Andrews,  Yelv. 
3,  80  Eng.  Reprint  3;  Blunt  v.  Sneds- 
ton,  Cro.  Jas.  117,  79  Eng.  Reprint  101; 
Andrews  v.  The  Lord  Cromwell,  Cro. 
Eliz.  892,  78  Eng.  Reprint  1115. 

38.  Todd  v.  Daniel,  16  Pet.  (U.  S.) 
521,  10  L.  ed.  1054.  And  see  Master- 
son  v.  Herndon,  10  Wall.  (U.  S.)  416, 
19  L.  ed.  953.  Compare  Holcombe  v. 
Holcombe,  29   N.  J.  Eq.  375. 

39.  U.  S.— -Estis  v.  Trabue,  128  U. 
S.  230,  9  Sup.  Ct.  58,  32  L.  ed.  438; 
Masterson  v.  Howard,  10  Wall.  416,  19 
L.  ed.  953;  Johnson  v.  Trust  Co.  of 
America,  104  Fed.  174,  43  C.  C.  A.  458; 
Farmers'   Loan  &   Tr.   Co.   v.  McClure, 
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78  Fed.  211,  24  C.  C.  A.  66;  Humes  v. 
Third  Nat.  Bk,  54  Fed.  917,  13  U.  S. 
App.  86,  4  C.  C.  A.  668.  Ala.  — Sellers 
r.  Smith,  143  Ala.  566,  39  So.  356.  Fla. 
Knight  v.  Weiskopf,  20  Fla.  140.  Ind. 
Cambria  Iron  Co.  v.  Union  Trust  Co., 
154  Ind.  291,  55  N.  E.  745,  56  N.  E.  665, 
48  L.  R.  A.  41.  la.  —  Engleken  v.  Web- 
ber, 47  Iowa  558;  Barlow  v.  Scott's 
Admr.,  12  Iowa  63. 

Statutory  Provisions.  — ■  The  method 
of  giving  notice  and  filing  proof  there- 
of in  the  appellate  court  is  often  gov- 
erned by  the  local  statutes  and  rules  of 
court,  which  should  be  consulted. 

In  Masterson  v.  Howard,  supra,  Mr. 
Justice  Miller  said:  "This  remedy  is 
one  which  has  fallen  into  disuse  in 
modern  practice,  and  is  unfamiliar  to 
the  profession.  ...  It  was  ap- 
plied to  cases  of  writs  of  error  when 
one  of  the  plaintiffs  refused  to  join  in 
assigning  errors,  and  in  principle  is  no 
doubt  applicable  to  cases  where  there 
is  a  refusal  to  join  in  obtaining  a  writ 
of  error  or  in  an  appeal.  .  .  .  We 
do  not  attach  importance  to  the  tech- 
nical mode  of  proceeding  called  sum- 
mons and  severance.  We  should  have 
held  this  appeal  good  if  it  had  appeared 
in  any  way  by  the  record  that  [the  co- 
defendant  below]  had  been  notified  in 
writing  to  appear,  and  that  he  had 
failed  to  appear,  or,  if  appearing,  had 
refused  to  join."  And  see,  Doty  v. 
Strong,  1  Pin.   (Wis.)   165. 

Maryland.  —  In  this  state,  the  writ 
of  summons  and  severance  is  still  the 
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that  a  co-defendant  refuses  to  join  is  not,  however,  sufficient.40 
Under  the  provisions  of  some  of  the  codes,  a  co-party  below   who 

refuses  to  appeal  must  be  made  an  appellee,  or  defendant  in  error.41 
6.     Separate  Interests.  —  If  there  are  separate  judgments  against 


proper  procedure.  See  Oldenburg  & 
Kelley  v.  Dorsey,  102  Md.  172,  62  Atl. 
576,  approving  the  practice  in  Mottu 
V.  Primrose,  23  Md.  482. 

Illinois.  —  Kecently,  in  Illinois,  it 
has  been  held  that  any  person  having 
the  right  to  a  writ  of  error  may  sue 
out  the  writ  and  use  the  names  of  all 
his  coplaintiffs  or  codefendants,  and,  if 
"coplaintiffs  or  codefendants  choose  to 
abide  an  erroneous  judgment  or  decree 
and  refuse  to  appear  and  assign  errors, 
they  must  be  summoned  and  severed, 
and  then,  after  the  severance,  the  writ 
may  then  be  prosecuted  in  the  name  of 
said  coplaintiffs  or  codefendants,"  so 
that  one  writ  and  one  judgment  will 
answer  as  to  all.  Wuerzburger  v. 
Wuerzburger,  221  111.  277,  77  N.  E.  419, 
citing,  Granat  v.  Kruse,  213  111.  328,  72 
N.  E.  744;  Cooke  v.  Cooke,  194  111.  225, 
62  N.  E.  536;  Mclntyre  v.  Sholty,  139 
111.  171,  29  N.  E.  43. 

Form  of  Notice.  —  In  the  Supreme 
Court  of  the  United  States,  the  written 
notice  of  the  intention  of  a  codefend- 
ant  to  proceed  in  error  may  be  given 
in  the  following  form,  or  in  any  other 
substantially  similar  form: 

The  Supreme  Court  of  the  State  of 


No. 


X.  Y.,  Plaintiff, 

v. 

A.  B.,  C.  D.  and  E.  P., 

Defendants.   J 

To  C.  D.  and  E.  F.: 
You    are    hereby     requested    to    join 

with  me  on  or  before  the day  of 

i  to  prosecute  a  writ  of  error 

in  the  above  entitled  cause,  returnable 
to  the  Supreme  Court  of  the  United 
States,  to  reverse  the  judgment  in  the 
above    entitled    cause    rendered  against 

us  jointly  on  the  day  of  , 

or  you  will  be  deemed  to  have  ac- 
quiesced in  said  judgment,  and  I  shall 
prosecute  said  writ  of  error  without 
joining  you  as  a  party.  A.  B. 

Service   of   the   above   notice   is    ac- 
cepted this  day  of  — .  A.  D. 

190—.  C.  D. 

E.  F. 


40.  The  mere  allegation,  in  the  pe- 
tition of  appellant,  that  a  co-party 
below  refuses  to  join  in  error,  does 
not  prove  this.  There  should  be  a 
written  notice  and  due  service,  or  the 
record  should  show  his  appearance  and 
refusal,  and  that  the  court  on  that 
ground  granted  an  appeal  to  the  party 
who  prayed  for  it,  as  to  his  own  in- 
terest. Justice  Miller,  in  Masterson  v. 
Herndon,  10  Wall.  (U.  S.)  416,  19  L. 
ed.   953. 

Insufficient  Affidavit.  —  Where  two 
or  three  joint  defendants  below  filed 
in  the  lower  court  an  affidavit 
(brought  with  the  transcript  to  the  su- 
preme court)  stating  that  they  are  in- 
formed and  believe  that  the  third  de- 
fendant is  not  in  the  state,  that  they 
have  diligently  endeavored  to  find  him, 
but  have  not  been  able  to  do  so,  and 
therefore  have  been  unable  to  serve 
him  with  a  copy  of  the  notice  of  the 
writ  of  error,  as  required  by  statute, 
is  not  sufficient  to  dispense  with  the 
joinder  of  such  third  defendant  as  a 
plaintiff  in  error.  "But  it  may  be 
urged  that  this  construction  of  the 
law  will  place  it  in  the  power  of  one 
of  several  parties  to  a  judgment  to  de- 
prive co-parties  of  their  right  of  ap- 
peal. .  .  The  remedy  of  a 
part  of  the  parties  to  a  judgment  who 
desire  to  appeal  would  be  to  make  a 
diligent  effort  to  serve  the  proper  no- 
tice upon  the  other  parties,  and,  in 
the  event  of  their  being  unable  to 
make  such  service  as  the  statute  re- 
quires, to  make  a  showing  to  the  court 
having  jurisdiction  of  what  they  have 
done,  and  obtain  an  order  for  such 
substituted  service  as  the  court  may 
think  proper."  Nelson  V.  Territory,  1 
Wash.  125,  23  Pac.  1013. 

Effect  of  Appearance.  —  Where  cer- 
tain co-plaintiffs  below  were  made  de- 
fendants in  a  writ  of  error,  and  de- 
clined to  assign  cross-errors,  or  unite 
in  prosecution  of  the  writ,  their  entry 
of  appearance  in  the  supreme  court 
operates  as  a  summons  and  severance. 
Wormley  V.  Wormley,  207  111.  411,  69 
N.  E.  865,  3  L.  K.  A.   (N.  S.)   481. 

41.  See  IV,  C,  2,  c,  infra. 
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the  defendants  in  the  lower  court,  or  if,  in  a  decree,  the  interest  of 
defendants  is  separate  and  distinct,  no  joinder  need  be  made,  since 
such  defendants  may  appeal  alone,  and  separate  appeals  may  be 
taken.42  Parties,  however,  who  are  interested  in  the  main  question 
decided  against  them,  may  join  in  an  appeal,  although  their  interests 
may  be  separate  or  differently  affected.43 

7.  Merely  Formal  Parties.  —  Parties  who  are  merely  formal  to 
the  proceedings  below  need  not  be  joined  as  appellants.44 

C.  Appellees.  —  1.  In  General.  —  The  same  general  rule  applies 
to  appellees,  or  defendants  in  error,  as  to  appellants,  or  plaintiffs  in 
error,  namely,  that  an  appeal,  or  proceeding  in  error,  should  be 
prosecuted  against  only  such  persons  as  were  parties  below.45 

2.  Proper  or  Necessary  Parties.  —  a.  At  Common  Law.  —  At 
common  law,  all  parties  in  whose  favor  the  judgment  was  rendered 
should  be  made  defendants  in  error  when  suing  out  a  writ  of  error.46 

b.  In  Equity.  —  By  the  equity  rule,  all  parties  who  would  be 
affected  by  a  reversal  or  modification  of  the  decree  or  order  should 
be  made  appellees,  or  respondents.47 


42.  U.  S.  —  Winters  v.  United  States, 
207  U.  S.  564,  28  Sup.  Ct.  207,  52  L.  ed. 
340;  Simpson  v.  Greely,  20  Wall.  152, 
22  L.  ed.  338;  Forgay  v.  Conrad,  6  How. 
201,  12  L.  ed.  404;  Todd  v.  Daniel,  16 
Pet.  521,  10  L.  ed.  1054;  Grand  Island 
&  W.  R.  Co.  v.  Sweeney,  103  Fed.  342, 
43  C.  C.  A.  255;  Hall  v.  Gambrill, 
92  Fed.  32,  34  C.  C.  A.  190.  Fla.— 
Jacksonville  M.  &  P.  E.  &  Nav.  Co.  v. 
Broughton,  38  Fla.  139,  20  So.  829. 
Kan.  —  Golden  v.  Uhl,  9  Kan.  App. 
886,  58  Pac.  140.  Mo.  —  Home  Sav. 
Bank  v.  Traube,  6  Mo.  App.  221.  iN.Y. 
Genet  V.  Davenport,  60  N.  Y.  194.  And 
compare  note  34,  next  preceding. 

Joint  and  Several  Liability.  —  If  de- 
fendant's liability  on  a  judgment  is 
joint,  the  fact  that  it  is  also  several 
does  not  authorize  him  to  appeal  alone. 
Bassett  v.  Leowenstein,  22  E.  I.  468, 
48  Atl.  589,  934. 

43.  Frank  v.  Zeigler,  46  W.  Va.  614, 
33  S.  E.  761. 

44.  Ga.  —  Mohr-Weil  Lumb.  Co.  v. 
Eussell,  109  Ga.  579,  34  S.  E.  1005.  Ind. 
Polk  v.  Johnson  (Ind.  App.),  76  N.  E. 
634.  Ohio.  —  Howard  v.  Levering,  8 
Ohio  C.  C.  614.  Eng.  — Parker  v. 
Laurence,  Hobart  70,  80  Eng.  Ee- 
print  219. 

That  it  is  not  necessary  to  join 
parties,  as  appellants,  against  whom  no 
judgment  was  rendered  below,  and  that 
only  such  parties  as  are  affected  by  the 
judgment  or  decree  are  proper  parties, 
are   to    the   same    effect    as    the   propo- 

Vol.  II 


sition  of  the  present  text.  These  ques- 
tions have  been  previously  considered. 
See  supra,  IV,  B,  2. 

45.  U.  S.  — Pavne  v.  Niles,  20  How. 
219,  15  L.  ed.  369.  Ala.  —  Duncan  v. 
Hargrove,  22  Ala.  150.  Ga.  —  Inman 
r.  Estes,  104  Ga.  645,  30  S.  E.  800. 
Ind.  —  Kuhn  v.  American  Mut.  Life 
Ins.  Co.,  160  Ind.  356,  66  N.  E.  890; 
Kreuter  r.  English  Lake  Land  Co.,  159 
Ind.  372,  65  N.  E.  4.  Kan.  —  Leeper 
v.  Pomeroy,  58  Kan.  815,  49  Pac.  157. 

New  Parties.  — Eelative  to  the  addi- 
tion of  new  parties  by  intervention, 
see  infra,  IV,  C,  3. 

46.  Ala.  —  Caller  v.  Brittain,  Minor 
27.  111. —  State  Bank  v.  Wilson,  8  111. 
89.  Mass.  —  Porter  v.  Eummey,  10 
Mass.  66.  Tex.  —  Cates  v.  Sparkmau, 
66  Tex.  155,  18  S.  W.  446;  Summerlin 
v.  Eeeves,  29  Tex.  85. 

And  see,  in  general,  the  title  "Writ 
of  Error." 

47.  Wilson  v.  Kiesel,  164  U.  S.  248, 17 
Sup.  Ct.  124,  41  L.  ed.  422;  Davis  V.  Mer- 
cantile Tr.  Co.,  152  U.  S.  590,  14  Sup. 
Ct.  693,  38  L.  ed.  563;  Hardee  v.  Wil- 
son, 146  U.  S.  179,  181,  13  Sup.  Ct.  39, 
36  L.  ed.  933;  Masterson  v.  Herndon, 
10  Wall.  (U.  S.)  416,  19  L.  ed.  953; 
Kidder  v.  Fidelity  Ins.  &  Tr.  &  Safe 
Dep.  Co.,  105  Fed.  821,  44  C.  C.  A.  593. 

Chancery  Rule.  —  "All  parties  inter- 
ested in  supporting  the  decree  or  order 
appealed  from  are  entitled  to  be 
heard."     Daniell's  Ch.  PI.  &  Pr.  1485. 
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c.  Under  the  Codes.  —  The  preceding  rules  are  not  artificial,  but 
are  inherently  just,  giving  to  each  party  -whose  interests  are  involved 
an  opportunity  of  protecting  his  rights,  and  they  apply,  generally, 
to  appellate  proceedings  under  the  codes,  the  rule  being  that 
all  parties  to  the  judgment  or  order  -which  it  is  sought  to  reverse  or 
modify,  and  who  would  be  prejudiced  by  its  reversal  or  modification, 
must  be  brought  before  the  appellate  court,  as  defendants  in  error, 
Dr  appellees.43 


See,    also,    Alldav    V.    Fletcher,    3    Jar. 
N.  B.  422. 

48.  U.  S.  — Dodson  v.  Fletcher,  7S 
Fed.  214,  24  C.  C.  A.  69.  CaL  —  Hi- 
bernia  Sav.  &  Loan  Soc.  v.  Lewis,  111 
Cal.  519,  44  Pac.  175.  Ind.  —  Kreuter 
v.  English  Lake  Land  Co.,  159  Ind. 
372,  65  N.  E.  4;  Cap.  Nat.  Bank  V. 
Reid,  154  Ind.  54.  55  X.  E.  1023;  Gar- 
side  v.  Wolf.  135  Ind.  4  2,  34  X.  E.  BIO; 
Burdick  v.  Hunt,  43  Ind.  381;  Schrage 
P.  McCoy,  28  Ind.  A;  ;  .  434,  63  X.  E. 
50;  Rogers  v.  State.  26  Ind.  A  pp.  144, 
59  X.  E.  334.  Kan.  —  Leeper  v.  Pom- 
eroy,  58  Kan.  815,  49  Pac.  157;  Central 
Kan.  Loan  &  Inv.  Co.  v.  Chicago  Lumb. 
Co.,  53  Kan.  677,  37  Pac.  132;  McPher- 
Bon  v.  Storch,  49  Kan.  313.  30  Pac.  I80j 
Bassett  v.  Woodward,  13  Kan.  341; 
Armstrong  v.  Durland,  11  Kan.  15;  Fer- 
guson v.  Smith,  10  Kan.  394;  Coder  V. 
Moore,  9  Kan.  App.  8S7,  58  Pac.  1000; 
Foreman  r.  Ward.  2  Kan.  App.  739, 
43  Pac.  1139.  Neb.  —  Richardson  v. 
Thompson,  59  Xeb.  299,  80  X.  W.  909; 
Collins  Mfg.  Co.  V.  Seeds  Dry  Plate  Co., 
55  Xeb.  576,  75  N.  W.  1099.  Ohio. — 
Jones  v.  Marsh,  30  Ohio  St.  20.  Okla. 
V.  Gates,  15  Okla.  602,  82  Pac. 
808.  Wyo.  —  Johnston  t\  Little  Horse 
Creek  Irr.  Co.,  4  Wyo.  164,  33  Pac.  22. 

The  Principle  Stated.  —  Where  one 
of  the  parties  below  in  whose  favor  a 
judgment  was  rendered  was  not  made 
a  party  to  the  appellate  proceedings, 
the  court  said:  "This  is  a  fatal  ob- 
jection. ...  It  is  a  dictate  of 
natural  justice,  as  well  as  a  general 
principle  of  law,  that  every  person  to 
be  directly  affected  in  his  interest  or 
rights  by  the  judgment  of  a  court  of 
record  is  entitled  to  be  named  or  de- 
scribed in  the  suit,  to  have  notice  of 
it,  and  an  opportunity  of  being  heard 
in  defense  of  his  rights."  Summerlin 
v.  Reeves,  29  Tex.  85.  See,  also,  Davis 
v.  Mercantile  Tr.  Co.,  152  U.  S.  590,  14 
Sup.  Ct.  693,  38  L.  ed.  563. 

Co-Party  Below  When  Appellee.  —  A 
co-party  below  who  refuses  to  join   as 


an  appellant  must  also  be  made,  under 
some  of  the  statutory  provisions,  a  de- 
fendant in  error.  Kan.  —  Kansas  City 
V.  Hart,  60  Kan.  684,  57  Pac.  938.  Neb. 
Kndler,  42  Xeb.  784,  60  N. 
W.   I  114;  Wolf  V.  Murphy,  21  Xeb.  472, 

32  X.    W.    303.      Wyo. —Johnston    v. 
Little  Horse  Creek  Irr.  Co.,  4  Wyo.  164, 

33  Pac.    -12. 

Indiana  Rule.  —  Inserting  in  the  cap- 
tion of  an  assignment  of  errors,  as  ap- 
pellees, the  names  of  judgment  defend- 
ants jointly  bound  with  the  appellants, 
amounts  to  nothing.  It  is  assigning 
them  an  attitude  wholly  inconsistent 
with  their  relation  to  the  case,  and  is 
unwarranted  by  the  statute  relating  to 
appeals.  It  has  been  often  and  uni- 
formly held  by  this  court  that  when 
part  only  of  joint  judgment  defendants 
take  a  vacation  appeal,  all  persons 
jointly  bound  must  be  named  in  the 
assignment  of  error  as  appellants.  Shaul 
f.  Citizen's  State  Bank,  157  Ind.  491, 
01  X.  E.  559,  citing  McKee  v.  Root, 
153  Ind.  314,  54  X.  E.  802;  Lowe  V. 
Turpie,  147  Ind.  652,  44  N.  E.  25,  47 
X.  E.  150,  37  L.  R.  A.  233;  Roach  v. 
Baker,  145  Ind.  330,  43  N.  E.  932,  44 
X.  E.  303. 

Numerous  Parties.  —  How  Represent- 
ed. —  "Beyond  doubt,  good  practice 
requires  that,  all  parties  to  the  judg- 
ment below,  who  may  be  affected  in 
any  way  by  the  judgment  of  this  court, 
should  be  before  it,  and  serious  incon- 
venience and  embarrassment  might  re- 
sult from  their  absence;  but,  if  the 
court  has  acquired  jurisdiction  of  the 
cause,  the  absence  of  parties  who  may 
ibe  affected  does  not  necessarily  demand 
]a  dismissal  thereof."  The  parties  to 
this  action  in  the  court  below  num- 
Ibered  about  500;  they  were  all  in- 
cluded in  the  petition  in  error  filed  in 
this  court,  but  no  summons  in  error 
was  issued  thereon.  The  receiver,  how- 
ever, in  whose  favor  the  several  judg 
ments  now  sought  to  be  reversed  were 
rendered,  entered  his  appearance.    It  is 
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3.  Interveners.  —  A  similar  rule  applies  to  interveners  below  as  to 
original  parties.  If  their  interests  would  be  prejudiced  by  a  re- 
versal or  modification  of  the  judgment,  order,  or  decree,  they  should, 
in  general,  be  made  appellees.49 

4.  Parties  Unaffected.  —  Parties  below  whose  interests  would  not 
be  affected  by  a  reversal  or  modification  of  the  judgment  or  decree 
are  not,  however,  necessary  parties,  and,  therefore,  need  not  be  made 
appellees.50 

5.  Particular  Illustrations.  —  The  foregoing  rules  apply  to  all 
classes  of  parties  whose  interests  would  be  affected.  Thus,  in  an 
appeal  by  an  intervener  below   from  a  decree  of  mortgage   fore- 


sufficient  if  the  party  in  whose  favor 
the  judgment  was  rendered,  and  who 
represents  the  absent  parties,  as  the 
receiver  does  in  this  case,  is  before  the 
court.  Wangerien  v.  Aspell,  47  Ohio 
St.   250,  24  N.  E.  405. 

Numerous  Parties. — Dispensing  With 
Notice. — "The  inconvenience  of  re- 
quiring notice  of  an  appeal  by  one  in- 
tervener to  all  others  has  been  sug- 
gested. There  may  be  many  hundreds 
of  them,  and,  if  notice  must  be  given 
to  every  one,  the  burden,  it  is  urged, 
would  be  intolerable,  and  practically 
would  put  a  stop  to  appeals  by  interven- 
ers. It  is  deemed  a  sufficient  answer  that, 
.  .  .  an  effective  appeal  may  be  taken 
at  the  term  at  which  a  decree  is  en- 
tered without  a  citation  or  other  form 
of  notice;  and,  even  when  taken  after 
the  term,  if  the  parties  interested  are 
very  numerous,  notice  to  a  few  of  each 
class,  who  should  appear  in  good  faith 
in  defense  of  the  interests  of  that  class, 
would  be  deemed  sufficient.  That  is  the 
known  practice  in  the  circuit  court. ' ' 
Kidder  v.  Fidelity  Ins.,  Tr.  &  Safe  Dep. 
Co.,  105  Fed.  821,  44  C.  C.  A.  593.  See, 
also,  McArthur  v.  Scott,  113  U.  S.  340, 
5  Sup.  Ct.  652,  28  L.  ed.  1015;  Milner 
v.  Meek,  95  U.  S.  252,  24  L.  ed.  444; 
Franklin  Sav.  Bank.  v.  Taylor,  53  Fed. 
854,  9  U.  S.  App.  406,  4  C.  C.  A.  55. 

Judgment  Upon  Default.  —  Although 
there  may  have  been  a  default  by  a 
party  below,  yet  if  the  reversal  or 
modification  of  the  judgment  or  decree, 
upon  appeal,  would  affect  such  a  party 's 
interest,  he  should  be  named  as  a  de- 
fendant in  error  or  appellee.  U.  S.  — 
American  Loan  &  Tr.  Co.  v.  Clark,  83 
Fed.  230,  27  C.  C.  A.  522.  Cal.  —  In  re 
Castle  Dome  Min.  &  Smelt.  Co.,  79 
Cal.  246,  21  Pac.  746.  Ga.  — Kahn  v. 
Hollis,  124  Ga.  537,  53  S.  B.  95;  Bower 
v.  Thomas,  69  Ga.  47.     lad.  —  Michigan 
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Mut.  Life  Ins.  Co.  v.  Frankel,  151  lnd. 
534,  50  N.  E.  304.  Kan.  —  Miles  v. 
Lackey,  62  Kan.  868,  63  Pac.  738. 
Where,  however,  no  judgment  is  ren- 
dered in  favor  of  a  defaulting  party,  he 
is  not  a  necessary  party.  Kaufman  v. 
Preston,  158  lnd.  361,  63  N.  E.  570; 
Anderson  Glass  Co.  r.  Brakeman,  20 
lnd.  App.  226,  47  N.  E.  937;  Toledo  V. 
Schulters,  11  Ohio  C.  C.  528. 

49.  U.  S.  —  Davis  v.  Mercantile  Tr. 
Co.,  152  U.  S.  590,  14  Sup.  Ct.  693,  38 
L.  ed.  563.  La.  — Kellogg  V.  Clark,  1.". 
La.  362;  Swearingen  v.  McDaniel,  12 
Rob.  203.  Tex.  —  Hayden  v.  Mitchell 
(Tex.  Civ.  App.),  24  S.  W.  1085.  Wash. 
Fairfield  v.  Binnian,  13  Wash.  1,  42 
Pac.  632. 

No  Interest.  —  Interveners,  however, 
who  have  no  interest  involved  in  the 
appeal,  are  not  necessary  parties.  Han- 
rick  v.  Patrick,  119  U.  S.  156,  7  Sup. 
Ct.   147,  "30  L.  ed.  396. 

50.  U.  S.  —  Marchand  v.  Livandais, 
127  U.  S.  775,  8  Sup.  Ct.  1389,  32  L. 
ed.  324;  Basket  v.  Hassell,  107  U.  S. 
602,  2  Sup.  Ct.  415,  27  L.  ed.  500; 
McLeod  v.  New  Albany,  66  Fed.  378. 
Fla.  —  Nichols  v.  Frank,  52  So.  146; 
Guarantee  Tr.  &  Safe  Dep.  Co.  v.  Bud- 
dington,  23  Fla.  514,  2  So.  885.  lnd. 
Hester  v.  Greenwood,  88  N.  E.  498;  Wil- 
son v.  Stewart,  63  lnd.  294;  Clark  v. 
Continental  Imp.  Co.,  57  lnd.  135; 
Scrage  v.  McCoy,  28  lnd.  App.  434,  63 
N.  E.  50.  la.  —  Payne  v.  Raubinek,  82 
Iowa  587,  48  N.  W.  995.  Kan.  —  Coder 
u.  Moore,  9  Kan.  App.  887,  58  Pac.  1000. 
Ky.  —  Phillips  V.  Phillips,  2  Ky.  L.  Eep. 
217.  La.  —  Succession  of  Hart,  25 
La.  Ann.  583;  Gordon  V.  Druex,  6  Rob. 
399.  Neb.  —  Richardson  v.  Thompson. 
59  Neb.  299,  80  N.  W.  909.  Okla.— 
Seibert  v.  First  Nat.  Bank,  108  Pac. 
628;  Wedd  v.  Gates,  15  Okla.  602,  82 
Pac.  808. 
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closure  and  sale,  the  mortgagor,  mortgagee,  and  the  successful  bid- 
der are  necessary  appellees.51 

In  general,  purchasers  at  judicial  sales  are  necessary  parties  when 
the  validity  of  the  sale  is  called  in  question.52  So,  the  heirs  or  lega- 
tees of  a  deceased  mortgagor  are  necessary  parties  in  the  review  of 
orders  or  judgments  affecting  them  ;53  also,  where  it  is  sought  to  re- 
verse an  order  discharging  garnishees  from  liability,  they  must  be 
made  parties.54 

Guardians,  55  executors  and  administrators,56  trustees,57  and  other 
representative  or  fiduciary  parties,58  must,  likewise,  be  made  appel- 
lees, when  the  interests  which  they  officially  represent  may  be 
affected  by  appellate  proceedings.  Thus,  a  receiver  is  a  necessary 
party  upon  an  appeal  from  an  order  refusing  to  direct  that  a  cer- 
tain payment  be  made  from  funds  in  his  keeping,59  but  a  receiver, 
appointed  during  litigation,  who  does  not  represent  any  of  the  par- 
ties, is  not  a  necessary  or  proper  party  upon  appeal  in  connection 
with  such  suit.60 

Partners.  —  Where  a  firm  would  be  affected  by  reversal  or  modifi- 
cation upon  appeal,  all  the  partners  must  be  made  appellees.61 

6.  Debtors  and  Creditors.  —  A  judgment  debtor,  whose  rights 
would  be  affected  by  reversal  or  modification  of  the  judgment  or  de- 
cree, is  a  necessary  party,62  and  decisions  favorable  to  certain  credi- 


51.  Davis   V.  Mercantile  Tr.  Co.,   152 
U.   S.   590,  14   Sup.   Ct.    693,   38    L.   eel.  j 
563.      And    see    Garside    P.    Wolf,    135  ; 
Ind.  4'.'.  34  N.  E,  810. 

52.  Cal.  —  Hibernia     Sav.     &     Loan; 
Soc.  f.  Lewis,  111  Cal.  519,  44  Pac.   17". 
111.  —  Sprague    P.    Hards,    17    111. 

104.  Kan.  —  Kellam  p.  Manspeaker,  61 
Kan.  857,  58  Pac.  990.  Ky.  —  Sanders 
v.  Wade,  17  Kv.  L.  Rep.  205,  30  S.  W. 
656. 

53.  Brooks  P.  Fithian,  67  Kan.  850, 
73  Pac.  903;  Hughes  V.  Miller,  56  Kan. 
183,  42  Pac.  696. 

54.  111.  —  Juilliard  v.  May,  130  111. 
B7,  22  N.  E.  477.  Kan.  —  Yerkes  P. 
McGuire,  54  Kan.  614,  38  Pac.  781;  Tut- 
hill  v.  Moulton,  9  Kan.  App.  434,  58 
Pac.  1031.  Compare,  Reighart  P.  Har- 
ris, 5  Kan.  App.  461,  49  Pac.  336.  Minn. 
Greenman  f.  Melbve,  7S  Minn.  361,  81 
N.   W.   21. 

55.  Whitaker  v.  Patton,  1  Port.  (Ala.) 
9;  Parks  r.  Honeywell,  55  Kan.  615, 
40   Pac.   896. 

56.  U.  S.  — Tavlor  v.  Savage,  2  How. 
395,  11  L.  ed.  313.  Ind.  — Paxton  v. 
Tyler,  20  Ind.  App.  455,  50  N.  E.  45. 
La.  —  Miltenberger  v.  Pipes,  23  La. 
Ann.  267.  Tex.  —  McAllister  v.  God- 
bold  (Tex.  Civ.  App.),  29  S.  W.  417. 

Eesignation  of  Executor.  —  Where 
an    executor,    before    the   probating    of 

15 


the  will,  formally  renounced  the  ex- 
ecutorship, he  need  not  be  made  a 
party.  Embley  v.  Hunt,  28  N.  J.  Eq. 
421. 

57.  Allen  v.  Cravens,  68  Ga.  554; 
Price  t".  Lathrop,  66  Ga.  247;  Hammond 
P.  Mays,  45  Tex.  486. 

58.  McKee's  Heirs  v.  Hann,  9  Dana 
(Ky.)  526  (commissioner  holding  pro- 
ceeds of  sale  of  land);  Peck  v.  Peck, 
23  Hun  (N.  Y.)  312  (attorneys  in  ap- 
peal   from    order    allowing   them   fees). 

59.  Illinois  Tr.  &  Sav.  Bank  v.  Kil- 
bourne,  76  Fed.  883,  22  C.  C.  A.  599. 
And  compare  Mosler  v.  State  Bank  of 
Perry,  6  Kan.  App.  172,  51  Pac.  309. 

60.  Grand  De  Tour  Plow  Co.  v.  Rude 
Bros.  Mfg.  Co.,  60  Kan.  145,  55  Pac. 
848. 

Discharge  of  Receiver.  —  Receivers 
who  have  been  discharged  are  not  nec- 
essary parties.  St.  Louis  S.  W.  R.  Co. 
v.  Jackson,  95  Fed.  560,  37  C.  C.  A. 
165. 

61.  Crosthwait  P.  James,  95  Ga.  570, 
20  S.  E.  494;  Hammitt  v.  Payne,  27  La. 
Ann.  100. 

62.  Ind.  — Garside  v.  Wolf,  135  Ind. 
42,  34  N.  E.  810.  Kan. —  Kellam  v. 
Manspeaker,  61  Kan.  857,  58  Pac.  990; 
Matthewson  P.  Senior,  3  Kan.  App.  117, 
42  Pac.  827.  La.  —  Handlin  v.  Dodt, 
110  La.  936,  34  So.  881. 

vol  n 


226 


APPEALS 


tors  cannot  be  reviewed,  unless  all  .such  creditors  are  before  the 
court  as  appellees.03 

D.  New  Parties.  —  In  General.  —  As  a  general  rule,  no  persons 
except  such  as  are  parties  to  the  record  have  a  right  to  be  heard  on 
appeal,  and,  if  there  are  interests  such  as  would  make  it  proper  for 
other  parties  to  intervene  in  the  cause,  such  intervention  must  begin 
in  the  court  of  original  jurisdiction,  and  not  in  the  appellate  court.8* 

The  practice,  however,  as  to  the  admission  of  new  parties  varies 
in  the  different  jurisdictions,  and  by  force  of  statute/5  or  rule,  or 
order  of  court,06  interveners,  or  new  parties,  even  after  an  appeal  has 


Garnishment  Proceedings. — In  an  ap- 
peal, however,  from  a  judgment  be- 
tween a  creditor  and  the  garnishee,  the 
judgment  debtor  is  not  a  necessary- 
party.  Katz  v.  Sorsby,  34  La.  Ann. 
588. 

Principal  and  Sureties.  —  In  case  of 
judgments  affecting  the  interests  Ot 
principal  and  sureties,  they  are  all  nec- 
essary parties  upon  appeal.  Ga.  — 
Greene  v.  Barron,  119  Ga.  901.  17  S.  E. 
188.  la. —  Fisher  r.  Chaffee,  96  Iowa 
15,  64  N.  W.  662.  Tex.  —  Wright  v. 
Red  River  County  Bank,  2  Tex.  Civ. 
App.  97,  20  S.  W.  879. 

63.  U.  S.  —  Bloomingdale  V.  Watson, 
128  Fed.  268,  62  C.  C.  A.  600;  Gray 
v.  Havemeyer,  53  Fed.  174,  3  C.  C.  A. 
497,  10  U.  S.  App.  456.  Ga.  —  Baker 
v.  Thompson,  78  Ga.  742,  4  S.  E.  107; 
Williams  v.  Jones,  69  Ga.  277.  Kan.— 
Hodgson  V.  Billson,  11  Kan.  357. 
Ky.  —  Mitchell  v.  Tyler,  20  Ky.  L.  Rep. 
1249,  49  S.   W.  422. 

64.  U.  S.  —  United  States  v.  Patter- 
son, 15  How.  10,  14  L.  ed.  578.  Cal.  — 
Leonis  v.  Biscailuz,  101  Cal.  330,  35  Pac 
875.  Ga.  —  Macon  Nav.  Co.  v.  Scho- 
field,  111  Ga.  881,  36  S.  E.  965.  111.  — 
Blatchford  t;.  Newberry,  100  111.  484. 

Interveners  For  Appeal.  —  Parties 
may  be  admitted  below,  upon  proper 
petition  and  order  thereon,  for  the  sole 
purpose  of  appeal,  and  an  order  to  such 
effect  may  be  made  by  the  lower  court 
at  any  time  within  the  term  in  which 
the  decree  was  entered.  Parties  so  ad- 
mitted may  prosecute  their  separate 
appeal  for  the  protection  of  their  inter- 
ests. Sage  v.  Central  R.  Co.,  93  U.  S. 
412,  23  L.  ed.  933. 

Married  Woman.  —  By  statute  a  mar- 
ried woman  may  intervene  in  the  suit 
below  in  order  to  protect  her  interests. 
Miller  v.  Peck,  18  W.  Va.  75. 

65.  See,    in    general,     Ga.  —  Central 


of  Ga.  R.  Co.  v.  Harper  124  Ga.  836, 
53  S.  E.  391.  Ohio.  —  Barr  v.  Chapman. 
5  Ohio  C.  C.  69;  Babcock  v.  Camp,  12 
Ohio  St.  11;  Grant  V.  Ludlow,  8  Ohio 
St.  1  Vt.  —  Wyman  v.  Wilcox's  Est., 
63  Vt.  487,  21  Atl.  1103 

In  Ohio,  the  supreme  court,  apply- 
ing to  itself  the  code  provision  govern- 
ing the  district  court,  said:  "In  cases 
appealed  from  the  common  pleas  to  the 
district  court,  the  latter  court  is  au- 
thorized by  law  to  permit  either  or 
both  parties  to  alter  their  pleadings. 
Under  this  provision,  and  the  peculiar 
provisions  of  the  code,  it  will  frequently 
be  necessary  to  make  new  parties;  and 
we  perceive  no  reason  why  the  district 
court  should  have  less  power,  in  this 
respect,  than  the  supreme  court  under 
the  constitution  of  1802  exercised,  as 
an  incident  of  their  appellate  juris- 
diction. .  .  .  But  it  not  unfre- 
quently  happens,  especially  in  equity 
cases,  that  facts  and  allegations  neces- 
sary to  determine  the  subject-matter 
of  the  original  cause  of  action,  and  de- 
pendent upon  and  growing  out  of  the 
original  cause  of  action,  have  been 
omitted  in  the  pleadings  below,  or  the 
cause  of  action  is  imperfectly  stated. 
Such  amendments  have  been  heretofore 
allowed  on  appeals  in  this  state;  and 
when  the  collateral  facts,  in  equity 
suits,  made  it  necessary  to  bring  a  new 
party  before  the  court,  it  has  been  al- 
lowed. Such  amendments  are  made  for 
the  purpose  of  settling  and  fully  deter- 
mining the  cause  of  action  appealed." 
Samuel  Grant  v.  Ludlow's  Admr.,  8 
Ohio  St.   1. 

66.  La.  —  Succession  of  Wegman, 
110  La.  930,  34  So.  878.  Minn.  — 
Keough  v.  McNitt,  7  Minn.  29.  Miss. 
Gates  v.  Union  Naval  Stores  Co.,  92 
Miss.  227,  45  So.  979.  N.  C.  —  Hocutt 
y.  Wilmington  &  W.  R.  Co.,  124  N  C. 
214,  32  S.   E.  681. 
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been  taken,  are  permitted  to  become  parties  for  the  protection  of 
their  several  interests.07 

E.  Change  or  Transmission  of  Interest.  —  1.  Right  of  Appeal. 
That  one  who  has  ceased  to  have  an  interest  in  the  subject-matter 
of  the  suit,  or  has  transferred  his  interest,  thereby  loses  his  right 
to  appeal,  has  been  previously  considered."8  The  person,  or  persons, 
however,  upon  whom  the  interest  devolves  may,  in  some  instances, 
be  proper  parties  upon  appeal.  Thus,  assignees  in  bankruptcy,  trus- 
tees, receivers,  heirs,  executors,  administrators,  and  other  represen- 
tative parties  may,  by  change  or  transmission  of  interest,  become 
proper  parties  upon  appeal.69 

2.  Defunct  Corporation.  —  A  corporation  which  has  ceased  to 
exist,  owing  to  the  fact  that  its  charter  has  expired,  cannot  be  a 
party,70  although  where  a  receiver  has  been  appointed  to  wind  up 
the  affairs  of  a  practically  defunct  corporation,  appellate  proceed- 
ings may  be  prosecuted  in  his  name.71 

3.  Marriage  of  Woman.  —  At  common  law,  the  marriage  of  a 
feme  sole  abates  a  writ  of  error,72  and,  in  chancery,  if  a  female  plain- 
tiff married,  the  appeal  abated,  and  an  order  of  revivor  had  to  be 
obtained  by  petition.73  Under  modern  statutes,  however,  her  right 
to  prosecute  an  appeal  may  be  unaffected  by  the  question  of 
marriage,74    and    if   it    is   necessary,    in    any    case,    to   add  the  hus- 


67.  See  local  statutes,  and  local 
rules  of  court. 

68.  Ind.  —  Chi.  &  S.  E.  R.  Co.  r. 
Grantham,  165  Ind.  279,  75  N.  E.  265. 
la.  —  Faucher  t*.  Grass,  60  Iowa  505, 
15  N.  W.  302.  N.  Y.  —  Fleischmau 
v.  Fleischman,  80  Hun  90,  30  N.  Y. 
Supp.   22. 

See  also  supra,  III. 

69.  Previously  considered.  See  supra, 
III. 

70.  Loean  r.  Western  &  A.  R.  Co., 
87  Ga.  533,  13  S.  E.  516;  Supervisors 
of  Greenbrier  Co.  r.  Livesav,  6  W.  Va. 
44. 

71.  Life  Assn.  of  America  V.  Fas- 
sett,  102  111.  315. 

72.  MeCoul  v.  Lekamp's  Admr.,  2 
Wheat.  (U.S.)  Ill,  4  L.  ed.  197; 
Jenkins  r.  Bates,  2  Str.  1015,  93  En.?. 
Reprint  1003;  Buller  r.  Lusitano  de 
Finn,  2  Str.  880,  93  Eng.  Reprint  913. 

Marriage  of  Administratrix.  —  Where 
a  plaintiff  below  died  while  the  suit 
was  pending,  his  administratrix,  since 
the  cause  of  action  survived,  had 
full  power  given  her  by  the  statute 
to  prosecute  the  suit  until  final  judg- 
ment. The  suit  did  not  abate,  but  con- 
tinued on  the  docket  as  the  suit  of 
the  original  plaintiff.  It  did  not  be- 
come the  suit  of  the  administratrix, 
but  remained  the  suit  of  the  intestate, 
to  be  prosecuted  by  his  representative. 


The  marriage  of  this  representative 
would  abate  her  own  suit,  but  could  not 
abate  the  suit  of  her  intestate.  Chief 
Justice  Marshall,  in  M 'Coul  v.  Le- 
kamp's Admr..  2  Wheat.  (U.  S.)  Ill, 
4    L.    ed.    107. 

"Marriage  Not  the  Act  of  God."  — 
"The  plaintiff  in  error  married,  where- 
by her  writ  abated;  and  this  being  by 
her  own  act,  and  not  the  act  of  God, 
j  the  court  gave  leave  to  the  defendant 
I  to  take  out  execution."  Jenkins  r. 
Bates,  2  Str.  1015,  93  Eng.  Reprint 
1003. 

73.  Daniel! 'q  Ch.  PI.  &  Pr..  p.  1501; 
1    Macq.  241;   Story  Eq.  PI.,  j  354;   Mit 
ford  Ch.   PI.  c.   1,   §  3.     And   see   Adam- 
son    r.   Hull,    1   Sim.  &  St.  249,  57   Eng. 
Reprint  loo. 

Revivor. —  Id  the  bill  of  revivor,  the 
husband  was  made  a  new  party.  Mit- 
ford   Ch.  PI.  c.    1,   §  3. 

74.  Effect  of  Statutes.  —  If  the  wife 
may  sue  or  be  sued  alone,  the  husband 
is  not  a  necessary  party  upon  appeal. 
United  States  Mut.  Ace.  Assn.  v. 
Weller,   30  Fla.  210,   11  So.   786. 

Husband  May  Join.— Tt  is  held,  how- 
ever, that  the  husband  has  the  privi- 
lege of  joining  in  the  appeal.  Ind  — 
Hodson  v.  Davis,  43  Ind.  258.  Minn.  — 
Wilkin  v.  St.  Paul,  etc.  R.  Co.,  22  Minn. 
177.  Ohio.  —  Hammond  v.  Hammond, 
21  Ohio  St.  620. 
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band's  name,  it  is  the  usual  practice  to  so  amend  upon   motion. 

4.  Substituted  Parties.  —  Under  rules  of  court,  or  by  authority  of 
statute,  parties  may  be  substituted  in  place  of  original  parties,  in 
case  of  death,  or  of  a  change  in,  or  transmission  of,  interest.79 

Where  a  party  below  had  no  warrant  under  the  law  to  maintain 
an  action,  the  right  of  action  being  lodged  in  another  and  different 
person,  such  latter  person  cannot  for  the  first  time  be  substituted  in 
the  appellate  court." 

Some  of  the  statutes  make  express  provision  for  substitution  of 
parties  in  case  of  appeal,  while  in  other  jurisdictions  the  general 
provisions  of  the  codes  relating  to  the  continuance  of  actions  by  sub- 
stitution   are  held  applicable  to  appellate  proceedings  also.79 

Assignee  of  Judgment.  —  The  statute 
may,  however,  require  the  application 
for  substitution  on  the  part  of  an  as- 
signee of  a  judgment  to  be  made  in 
the  appellate  court.  N.  Y.  Code  Civ. 
Proc  §1299;  Campbell  v.  Friedlander, 
51  App.  Div.  191,  64  N.  Y.  Supp.  241. 

Appeal  From  One  Court  to  Another. 
Likewise,  the  statute  may  provide  that 
where  an  appeal  is  from  one  court  to 
another,  an  application  for  substitution 
must  be  made  in  the  appellate  court. 
Campbell  v.  Friedlander,  supra,  Reed  v. 
Farrand,  198  N.  Y.  207,  91  N.  E.  541. 

77.  Maule  Coal  Co.  v.  Partenheimor, 
155  Ind.  100,  57  N.  E.  710,  55  N  E 
751,  where  administrator  of  deceased 
sued  for  death  of  decedent,  the  statrte 
giving  the  widow  the  right  of  action. 
Real  Party  in  Interest.  —  The  real 
party  in  interest,  not  a  merely  nominal 
party,  should  be  substituted.  Field  v. 
Wheeler,  120  N.  C.  264,  26  S.  E.  812 
(where  one  person  purchased  a  joint 
judgment  for  another  person,  holding 
that  the  latter  was  the  real  party  in 
interest). 

78.  See  local  statutes. 
Express  Provision.  —  Thus,  for  exam- 
ple, bv  the  N.  Y.  Civil  Code  it  is  pro- 
vided'that  "a  person  aggrieved,  who 
is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party; 
or  who  has  acquired  since  the  making 
of  an  order,  or  the  rendering  of  the 
judgment  appealed  from,  an  interest, 
which  would  have  entitled  him  to  be 
so  substituted,  if  it  had  been  previously 
acquired,  may  also  appeal  as  prescribed 
in  this  chapter  for  an  appeal  by  a 
party.  But  the  appeal  cannot  be  heard 
until  he  has  been  substituted  in  place 
[of  the  party;  and,  if  he  unreasonably 
I  neglects  to  procure  an  order  of  substi- 


75.  la.  —  Glick  v.  Hartman,  10  Iowa 
110.  Mo.  —  Crockett  v.  St.  Louis  Trans. 
Co.,  52  Mo.  457.  N.  C.  —  Hobbs  v. 
Bush,  19  N.  C.  508.  Pa.  —  Seipel  v. 
Baltimore,  etc.  Extension  Co.,  129  Pa. 
425,    18    Atl.   568. 

76.  Real    Party    in    Interest.  —  Sub- 
stitutions  are    provided    for    in    accord- 
ance with  the  principle  that  suits  should 
be    prosecuted    by    the    real    parties    in 
interest.     For     some     general     illustra- 
tions, see  the  following  cases:     U.  S.  — 
Bowden   v.   Johnson.    107    U.    S.    251,    2 
Sup.  Ct.  246,  27  L.  ed.  386  (substitution 
of   a   new   receiver) ;   Herndon    v.    How- 
ard,  9    Wall.    664,    19    L.    ed.    809    (as- 
signee   in    bankruptcy).     Cal.  —  Fay    v. 
Steubenrauch,    138    Cal.    656,    72    Pac. 
156    (grantee,   pending  foreclosure    pro- 
ceedings) ;   Kerns  v.  Dean,  77  Cal.  555, 
19  Pac.  817  (administrator's  successor). 
la.  —  Iowa  Loan  &  Trust  Co.  v.  Holder- 
baum,  86  Iowa  1,  52  N.  W.  550,  admin- 
istrator  with   the   will   annexed.     Kan. 
Wichita  &  W.  R.  Co.  v.  Quinn,  57  Kan. 
737,    48    Pac.    132    (consolidated    com- 
pany   substituted     for    old    company); 
McKinnis   v.   Scottish-American   Mortg. 
Co.,  55  Kan.  259,  39   Pac.   1018    (mort- 
gagee acquiring  former  defendant's  in- 
terest).     N.    Y.  —  Campbell     v.     Fried- 
lander,   51    App.    Div.    191,    64    N.    Y. 
Supp.   241,   widow   as   assignee   of    hus- 
band's    judgment.     Wash.  —  Baker     v. 
Northwest  Bldg.  &  Inv.  Co.,  33   Wash. 
677,   74    Pac.    825,    purchaser   of   realty 
damaged  by  public  nuisance  substituted 
for  former  owner. 

Death  of  Parties.  —  See  infra,  IV,  F, 
5    c. 

'  In  What  Court.  —  As  a  general  rule 
the  motion  for  substitution  should  be 
made  in  the  lower  court.  Fay  v.  Steu- 
benrauch, 138  Cal.  656,  72  Pac.  156; 
Doble  v.  Brown,  20  Ind.  App.  12,  50 
N.  E.  38. 
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5.  Method  of  Substitution.  —  In  most  jurisdictions,  the  proce- 
dure for  the  substitution  of  new  parties  is  by  petition,  or  motion, 
followed,  if  granted,  by  an  order  of  substitution.  Generally,  notice 
of  the  proposed  substitution  should  be  given  to  all  affected  parties, 
although,  where  the  substituted  party  succeeds  by  operation  of  law, 
as  in  case  of  an  heir,  or  personal  representative,  no  notice  may  be 
necessary.  In  some  cases,  it  may  also  be  necessary  to  revive  the 
suit.  The  details  of  procedure  vary,  however,  in  the  different 
states.79 

Where  an  appeal  is  taken  in  any  other  mode  than  that  prescribed 
by  statute,  it  is  abortive,  and  an  order  of  substitution  made  in  such 
a  case  must  fall  for  want  of  a  case  to  support  it.80 

F.  Death.  —  1.  Before  Appeal.  —  A  writ  of  error  can  be  sued 
out  only  in  the  name  of  a  living  person,81  and  a  similar  rule  applies 
to  appeals  in  equity.82  Likewise,  under  the  codes,  appeals  cannot 
be  taken  in  the  names  of  deceased  persons.83 


tution,  the  appeal  may  be  dismissed 
upon  motion  of  the  respondent. "  Ross 
r.  Wigg,  100  N.  Y.  243,  3  N.  E.  180. 

Application  of  Above  Statute.  —  In 
commenting  on  this  section,  the  court 
of  appeals  has  said:  "Section  1296 
contemplates  cases  mainly,  if  not  ex- 
clusively, where  the  party  to  the  record 
is  merely  a  nominal  one  and  the  real 
party  in  interest  is  the  one  aggrieved 
because  he  is  the  real  party;  or  where 
since  judgment  or  order  there  has  been 
by  death  or  in  some  other  way  a  devo- 
lution of  the  entire  interests  or  prop- 
erty involved  in  the  litigation  to  some 
other  person  who  has  thus  become  the 
party  aggrieved."  Ross  v.  Wigg,  100 
N.   V.  243,  3  N.   E.   180. 

General  Provision  Applied.  —  On  the 
other  hand,  for  example,  Kansas  Code 
of  Civil  Procedure  provides  that  "In 
case  of  the  death  or  other  disability 
of  a  party,  the  court  or  judge  may 
allow  the  action  to  continue  by  or 
against  his  representative  or  successor 
in  interest.  In  case  of  any  other  trans- 
fer of  interest,  the  action  may  be  con- 
tinued in  the  name  of  the  original 
party,  or  the  court  or  judge  may  allow 
the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action." 
G.  S.  1909,  §  5632.  This  general  pro 
vision  has  been  held  applicable  to  sub 
etitutions  upon  appeal.  Pierce  V.  Dow- 
ney, 56  Kan.  250,  42  Pac.  223;  McKin- 
nis  V.  Scottish-Am.  Mortg.  Co.,  55  Kan. 
259,  39  Pac.  1018;  Weaver  v.  Lock,  4 
Kan.   App.   335,  45   Pac.   1039. 

79.     Consult    the    local    statutes.     As 
to  "Revival  of  Actions,"  see  infra,  IV,   Ind.    259.     Md^ 
jp    g  (man,  49  Md.  67. 


Insufficient  Notice.  —  Where  notice 
u  required,  a  failure  to  specify  the 
time  when  the  motion  for  substitution 
will  be  made  makes  the  notice  insuf- 
ficient. La  Junta  &  L.  Canal  Co.  v. 
Hess,  25  Colo.   513,  55  Pac.   729. 

80.  Home  for  the  Care  of  Inebriates 
v.   Kaplan,    84    Cal.    4S6,   24   Pac.   119. 

81.  Ga.  —  Rogers  r.  Smith,  63  Ga. 
172;  Neves  p.  Scott,  15  Ga.  510.  Ky.  — 
Lillard  V.  Fields,  7  J.  J.  Marsh.  148. 
Md.  —  Harryman  v.  Harryman,  49  Md. 
67;  Owings  t*.  Owings,  3  Gill  &  J.  1. 
Va.  —  Booth  v.  Dotson,  93  Vt.  233,  24 
S.  E.  935.  And  see  the  title  "Error, 
Wnt  of." 

82.  Darnell's  Ch.  PI.  &  Pr..  1507, 
et  seq. ;  Smith  P.  Cunningham,  2  Tenn. 
Ch.   565. 

83.  Ind.  —  Moore  v.  Slack.  140  Ind. 
3S,  39  N.  E  237;  Liming  v.  Nesbitt, 
66  Ind.  602;  Taylor  t;.  Elliott,  53  Ind. 
441;  Wilkinson  f.  Vordermark,  32  Ind. 
App.  633,  70  N.  E.  538.  Kan.  —  Kuh- 
nert  v.  Conde:  39  Kan.  265,  18  Pac.  193. 
Mo.  —  Murphy  v.  Redmond,  46  Mo.  317. 
Ohio.  —  Kennard  f.  Kennard,  35  Ohio 
St.  660. 

Death  of  Appellee  Before  Appeal.  — 
Likewise,  an  appeal  cannot  be  prose- 
cuted against  a  party  who  has  died 
since  the  rendition  of  judgment  and 
before  the  appeal  is  taken.  Doble  r. 
Brown,  20  Ind.  App.  12,  50  N.  E.  38. 
See.  also,  Ala.  —  Wesson  v.  Crook,  24 
Ala.  4  78.'  Cal.  —  Shartzer  V.  Love,  40 
Cal.  93.  Ind.  —  Branhan  V.  Johnson,  62 
Harryman    v.    Harry- 
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If  the  party  below  dies  before  an  appeal  is  instituted,  then,  if  the 
action  survives,  an  appeal  can  be  taken  by  or  against  the  heir,  or 
the  personal  representative,  accord  ng  to  the  nature  of  the  suit.8* 

2.  After  Appeal.  —  a.  Death  of  Sole  Party.  —  At  common  law, 
the  death  of  a  sole  plaintiff  in  error  abates  the  proceedings  if  the 
death  occurs  after  the  writ  is  applied  for,  but  before  the  assignment 
of  errors.85  The  death  of  a  sole  defendant  in  error  before  assign- 
ment of  errors  does  not,  however,  abate  the  writ,86  and  after  error 
has  been  assigned,  the  death  of  either  party  does  not  cause  an  abate- 
ment.87 

In  the  English  Chancery  appeals  to  the  House  of  Lords,  if  either 
the  plaintiff  or  the  respondent  died,  the  rule  was  that  the  appeal 
abated,  and  an  order  of  revivor  had  to  be  obtained.88  Under  modern 
statutes,  however,  the  commencement  of  new  actions,  and  the  filing 


84.  Cal.  —  Sanchez  v.  Roach,  5  Cal. 
248.  Conn.  —  Barton  v.  New  Haven, 
74  Conn.  729,  52  Atl.  403.  111. —  Moll 
v.  Sanitary  Dist.  of  Chicago,  228  111. 
633,  81  N.  E.  1147.  Kan.  —  Kuhnert 
v.  Conde,  39  Kan.  265,  18  Pac.  193. 
Ky. —  Hopkins  l?.  Hopkins,  91  Ky.  310, 
15  S.  W.  854.  Neb.  —  Kitchey  V.  See- 
ley,  73  Neb.  164,  102  N.  W.  256.  Ohio. 
Keck  v.  Jenney,  4  Ohio  Dec.  173;  Ken- 
nard  v.  Kennard,  35  Ohio  St.  660.  Va. 
Charlottesville  v.  Stratton's  Admr.,  102 
Va.  95,  45  S.  E.  737.  W.  Va.  — O'Con- 
nor v.  O'Connor,  45  W.  Va.  354,  32  S.  E. 
276.  And^  see  supra,  III,  A,  4.  As  to 
the  necessity  of  reviving  the  suit,  see 
infra,  IV,  F,  5. 

Maryland.  —  Death  of  Plaintiff  Be- 
fore Appeal.  —  In  the  case  of  Gold- 
schmid  v.  Meline,  86  Md.  370,  38  Atl. 
783,  it  is  said:  The  statutes,  permit- 
ting the  prosecution  of  an  appeal  in 
actions  at  law  by  the  personal  repre- 
sentative of  a  party  that  has  died  pend- 
ing suit,  all  have  reference  to  cases 
where  the  appeal  has  been  taken  at  the 
time  of  the  death.  Therefore,  where 
a  plaintiff  against  whom  judgment  has 
been  rendered  dies  before  entering  an 
appeal,  his  personal  representative  can- 
not enter  it.  "No  provision  has  been 
made  for  the  case  of  a  plaintiff  against 
whom  a  judgment  has  been  rendered, 
and  who  has  thereafter  died  before 
an  appeal  has  been  prayed.  It  is  com- 
petent to  the  legislature  to  supply  this 
omission,  but  this  court  has  no  author 
ity  to  do  so.  The  result  is  that  the 
appeal  must  be  dismissed."  To  same 
effect,  see  Booth  v.  Dotson,  93  Va.  233, 
24  S.   E.  935. 

Deceased's   Attorney  Cannot  Accept 
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Service.  —  The  attorney  of  record  in  the 
lower  court  of  a  party  since  deceased, 
cannot  by  accepting  service  of  summons 
in  error  give  the  appellate  court  juris 
diction  to  hear  the  appeal.  Omaha 
I  lank  r  Robinson,  73  Neb.  351,  102 
N.  W.  613,  104  N.  W.  1070,  119  Am. 
St.   Rep.  903. 

85.  U.  S.  —  Green  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Ind.— 
Moore  v.  Slack,  140  Ind.  38,  39  N  E. 
237.  Ky.  —  Lillard  v.  Fields,  7  J.  J. 
Marsh.  148.  Md.  —  Goldschmid  v.  Ale 
line,  86  Md.  370,  38  Atl.  783.  Pa. — 
Ulshafer  r.  Stewart,  71  Pa.  170. 

See  infra,  IV,  F,  5. 

86.  U.  S.  —  Green  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Ky.  — Hutch- 
craft's  Exrs.  v.  Gentry,  2  J.  J.  Marsh. 
499.  Ma.— Carroll  v.  Bowie,  7  Gill  34 
N.  Y.  —  Delaplaine  v.  Bergen,  7  Hill 
591.  Eng.  —  Wicket  V.  Creamer,  1  Salk. 
264,  91  Eng.  Reprint  232. 

87.  U.  S.  — Green  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Ga.  —  Mc- 
Cowan  v.  Brooks,  113  Ga.  384,  39  S.  E. 
112.  Ind.  —  Walpole  v.  Smith,  4  Blackf . 
151.  Ky.  —  Marshall  v.  Peck,  1  Dana 
609.  Md.  — Carroll  V.  Bowie,  7  Gill 
34.  N.  Y.  —  Delaplaine  v.  Bergen,  7 
Hill  591.  Tex.  —  Compton  v.  Ashley,  23 
S.    W.   487. 

And  see,  in  general,  the  title  "Er- 
ror, Writ  of." 

Action  Not  Surviving.  —  Although 
the  mere  fact  of  the  death  of  plaintiff 
in  error  does  not,  in  itself,  work  an 
abatement  after  error  assigned,  never- 
theless the  cause  of  action  may  not 
survive.     Long  v.  Hitchcock,  3  Ohio  274. 

88.  Darnell's  Ch.  PI.  &  Pr.,  p.  1501; 
Macq.  241. 
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of  formal  bills  of  revivor,  are  unnecessary,  since  the  more  expeditious 
procedure  of  substitution  upon  motion  is  generally  followed.89 

b.  Death  of  Joint  Party.  —  Id  connection  with  writs  of  error  at 
common  law,  the  death  of  a  joint  plaintiff  in  error  before  assign- 
ment of  error,  does  not  abate  the  writ,  if  it  has  been  sued  out,90  and 
no  abatement  is  caused  by  the  death  of  a  joint  defendant  in  error.91 
These  rules  apply  to  appellate  proceedings  generally,  and  an  appeal 
may  be  taken  by,  or  against,  the  surviving  parties.92 

In  the  federal  courts,  if  either  a  joint  plaintiff  or  a  joint  defendant 
dies  before  or  after  an  appeal  is  taken,  and  the  cause  of  action  sur- 
vives to  the  rest,  the  survivors  may  proceed  alone,  although  the  rep- 
resentative of  the  deceased  party  may  apply  to  be  made  a  party.93 


89.  See.  ante,  ** Substituted  Parties. " 

See  infra,  I  V,  P,  5,  c. 

90.  U.  S.  —  McNutt  r.  Bland,  2  How. 
it,  11  L.  ed.  159;  McKinney  P.  Carroll, 
12  Pet.  66,  9  L.  ed.  1002.  Ala.  —  Greeg 
r.  Bethea,  6  Port.  9  Ky.  —  Marshall 
p.  Peck,  1  Dana  609.  Tenn.  —  Banks 
p.  Brown,  4  Yerg.  198;  Patterson  v. 
Butterworth,  4    Yerg.    158. 

English  Common  Law.  —  The  rule 
was  otherwise  by  the  common  law  of 
England,  but  was  changed  by  the 
statute  of  8  &  9  W.  3,  c.  11,  s.  7.  This 
Btatute  enacted  that  "if  there  be  two 
or  more  plaintiffs  or  defendants,  and 
one  or  more  shall  die,  if  the  cause  of 
such  action  shall  survive  to  the  sur 
viving  plaintiff  or  plaintiffs,  or  against 
the  surviving  defendant  or  defendants, 
the  writ  or  action  shall  not  thereupon 
be  abated,  but  such  death  being  sug- 
gested upon  the  record,  the  action  shall 
proceed  ' 

Applies  to  Writs  of  Error.  —  It  was 
held  bv  the  court  of  King's  Bench  that 
the  statute  of  B  ft  0  \V.  3,  supra,  ap- 
plied to  writs  of  error.  Clarke  r.  Rip- 
pon,  1  B.  &  Aid.  586,  106  Eng.  Reprint 
215.  This  statute  is,  of  course,  old 
enough  to  be  a  part  of  the  common 
law  of  this  country.  See,  also,  Ul- 
shafer  r.  Stewart,  7l"  Pa.   170. 

Explanation  of  Certain  Cases.  —  Con- 
trary   to    the    statement    in    the    text. 
some    cases   hold   that    a   writ    of   error 
is  abated  by  the  death  of  a  joint  plain 
tiff    before    assignment    of    error, 
for   example.   Boas    r.    Heister,   3    - 
&R.  (Pa.)  271;  Sappington  t?.  Crockett, 
1     Yerg.     (Tenn.)     103;     Sappington     v. 
Philips,    ibid.    105.     These     cases     were 
decided,    however,    upon    the    authority 
of    such    English    cases    as    Howard    v. 
Pitt,  1  Salk.  261,  91  Eng.  Reprint  230; 


Penoyer  V.  Brace,  1  Ld.  Raym.  244, 
91  Eng.  Reprint  1059;  Spencer  v.  Rut- 
land, Yelv  208,  80  Eng.  Reprint  136; 
all  of  which  were  decided  before  the 
passing  of  the  statute  of  8  &  9  \V.  3, 
supra. 

91.  Marshall  v.  Peck,  1  Dana  (Ky.) 
609;  Wicket  v.  Creamer,  1  Salk.  264, 
91   Eng.   Reprint  232. 

92.  Ala.  —  Morrow  v.  Taggart,  45 
Ala.  293.  Conn.  —  Norris  V.  Sullivan, 
47  Conn.  474.  111.  —  Fortune  v.  Gilbert, 
210  111.  354,  71  N.  E.  442.  Ind. — 
Bruiletts  Creek  Coal  Co.  V.  Pomatto,  88 
N  E.  606.  Ky.  —  Clay  v.  Gibson,  13 
Kv.  L.  Rep.  414,  17  S.  W.  220;  Clay 
V.  Grayson,  13  Ky.  L.  Rep  415,  17  S.  W. 
219.  Md.  —  (irove  r.  Swartz,  45  lid. 
227.  Mo.  —  Hunleth  v.  Leahy,  146  Mo 
408,  48  S.  W.  459;  Maguire  V.  Moore, 
108  Mo.  267,  18  S.  W.  897.  Neb.— 
Jameson  t\  Bartlett,  63  Neb.  638,  88 
N  W  860.  N.  Y.  —  McGregor  v.  Corn- 
stock.  28  N.  Y.  237.  Okla.  —  Ranney- 
Alton  Mercantile  Co.  v  Hanes,  9  Okla. 
471.  60  Pac.  284.  Tenn.  —  Huff  v. 
Miller,  2  Swan  85.  Wyo.  —  Johns- 
ton v.  Little  Horse  Creek  Irri.  Co.,  13 
Wyo.  208,  79  Pac.  22,  110  Am.  St.  Rep. 
986,   70   L.  R.   A.  341. 

Joining  Personal  Representatives  of 
Deceased. —  See   infra,   III,  F,  5. 

93.  U.  S.  —  Rev.  St.  §156;  Moses 
v.  Wooster,  115  U.  S.  285,  6  Sup.  Ct. 
38,  29  L.  ed.  391;  McKinney  v.  Car- 
roll. 12  Pet.  66.  9  L.  ed.  1002;  Wilhite 
v.  Skelton,  149  Fed.  67,  78  C.  C.  A. 
635. 

Compare,  however,  Dolan  v.  Jennings, 
139  U.  S.  385,  11  Sup.  Ct.  584,  35  L. 
ed.  217. 

Order  as  to  Representative  Parties. 
The  appellate  court  may,  however,  order 
that  the  representatives  of  a  deceased 
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Practice  in  State  Courts.—  In  the  various  state  jurisdictions  the  prac- 
tice varies  as  to  the  necessity  of  joining,  or  giving  notice  to,  the 
representatives  of  deceased  co-parties.  In  some  states  it  is  not  neces- 
sary to  make  such  personal  representatives  parties.94 

3.  Substitution  or  Revivor.  —  Upon  the  death  of  a  party  the  ap- 
peal may  be  continued  by  substitution  or  revivor,  if  the  cause  of 
action  survives.95 

In  case  of  writ  of  error,  the  rule  is  that  before  the  writ  is  issued, 
the  death  may  be  suggested  upon  the  record,  and  the  representative 
of  the  deceased  may  apply  for  the  writ.96  This  is,  also,  the  federal 
court  rule,  both  in  law  and  in  equity,  and  no  formal  revivor  is  neces- 
sary.97 Likewise,  in  the  federal  courts,  in  case  of  the  death  of  one 
who  would  have  been  the  sole  appellee,  notice  must  be  given  to  his 
representative  as  in  case  of  the  death  of  a  party  after  appeal 
taken.98  As  previously  stated,  the  death  of  a  joint  party  does  not 
work  an  abatement,  and  no  revivor  is  necessary.99 

4.  Survival  of  Actions.  —  In  the  preceding  paragraphs  reference 
has  been  made  to  the  right  of  appeal  by  or  against  a  representative 
party  if  the  cause  of  action  survives.  The  limitations  of  this  article 
do  not  permit  a  discussion  of  this  question,  although  it  is  necessarily 
connected  with  the  revival  of  proceedings  that  have  abated  by  the 
death  of  parties.1 


co-appellant  be  made  parties.     Moses  t\ 
Wooster,  supra. 

94.  See:  111.  —  Fortune  v.  Gilbert, 
210  111.  354,  71  N.  E.  442.  Mo.  — Hun- 
leth  v.  Leahy,  146  Mo.  408,  48  S.  W. 
459.  Neb.  —  Jameson  v.  Bartlett,  63 
Neb.  638,  88  N.  W.  860.  Okla.  —  Ran- 
ney-Alton  Mercantile  Co.  v.  Hanes,  9 
Okla.  471,  60  Pac.  284. 

In  other  states,  a  contrary  rule  pre- 
vails. See  Cal.  —  Sheldon  v.  Dalton, 
57  Cal.  19.  Idaho. —  Coffin  v.  Edging- 
ton,  2  Idaho  595,  23  Pac.  80.  Ind.— 
Newman  v.  Gates,  165  Ind.  171,  72 
N.  E.  638.  Kan.  —  Eoyce  v.  Aldnch, 
63  Kan.  880,  64  Pac.  1029;  Powell  v. 
Finney  County  Nat.  Bank,  59  Kan  774, 
52  Pac.  860.  La.  —  Hearing  v.  Mound 
City  Life  Ins.  Co.,  29  La.  Ann.  832. 

Common  Law.  —  At  common  law, 
notwithstanding  the  death  of  any  of 
the  parties,  he  must  still  be  named, 
and  his  death  alleged  in  the  writ,  al- 
though the  writ  may  be  brought  by 
the  survivors  alone,  according  to  the 
following  form:  "Because  in  the  rec- 
ord and  proceedings,  and  also  in  the 
giving  of  a  judgment  (etc.),  between 
A.  B.  (for  whom  judgment  was  given) 
and  C.  D.,  late  of  (etc.),  and  E.  F. 
(against  both  of  whom  judgment  was 
given),  which   said   C.   D.   is   since   de- 
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ceased,  etc."  Ruddock's  Case,  Cro. 
Kliz.  648,  78  Eng.  Reprint  887;  The  Lord 
Cromwell  &  Andrews,  Yelv.  4,  80  Eng. 
Reprint  3;  Bethill  v.  Parry,  Palm.  151, 
81  Eng.  Reprint  1022;  Hacket  v.  Heme, 
Carth.  7,  90  Eng.  Reprint  610;  Elkins 
r.  Paine,  2  Ld.  Raym.  1532,  92  Eng. 
Reprint  494;  Knox  v.  Costello,  3  Burr. 
17S9,  97   Eng.  Reprint,   1100. 

95.  See  infra,  next  succeeding  sec- 
tions. 

96.  Bettis  v.  Taylor,  6  Port.  (Ala.) 
333. 

No  Revival  Necessary.  —  The  right 
to  bring  the  writ  of  error  in  case  of 
the  death  of  the  party  against  whom 
the  judgment  was  rendered  will  be  in 
the  personal  representative,  without  a 
revival  of  the  judgment,  because  the 
personal  representative  stands  in  the 
shoes  of  the  deceased,  and  has  the 
same  rights  as  his  decedent  had  with 
reference  to  the  judgment.  Booth  v. 
Dotson,  93  Va.  233,  24  S.  E.  935; 
Phare's  Exr.  v.  Saunders'  Admr.,  18 
W.  Va.  336. 

97.  Act  of  March  3,  1875,  ch.  137, 
§9;   18  St.  at  L.  473. 

98.  lb.;  see,  also,  Sup.  Ct.  Rule 
XV. 

99.  See  supra,  III,  F,  2,  b. 

1.  See  the  title  "Survival  of  Ac- 
tions." 
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5.  Revival  of  Actions.  —  a.  Common  Law.  —  When,  at  common 
law,  the  death  of  a  party  caused  an  abatement  of  the  proceedings  in 
error,  if  a  review  was  still  desired,  and  if  the  cause  of  action  sur- 
vived, a  new  proceeding  must  be  begun.2 

The  representatives  of  a  deceased  plaintiff  in  error  could  suggest 
the  death  upon  the  record  and  sue  out  a  new  writ  of  error,3  or,  on 
the  other  hand,  upon  failure  to  proceed  on  the  part  of  the  represent- 
atives of  the  deceased  plaintiff  in  error,  defendant  in  error  could 
sue  out  a  writ  of  scire  facias  quare  executionem  non,  to  revive  the 
judgment  against  such  representatives.4 

A  plaintiff  in  error,  after  having  assigned  error,  can,  also,  sue  out 
the  writ  of  scire  facias  ad  audiendum  errores,  to  compel  the  represent- 
atives of  a  deceased  defendant  in  error  to  join  in  error.5 

b.  In  Equity.  —  "When,  in  equity,  a  suit  abates  by  death,  and  the 
interest  is  transmitted  to  a  representative  party  by  operation  of  law, 
as  heir,  executor,  or  administrator,  such  person  may  continue  the 
suit  by  a  bill  of  revivor.0 


2-     Tidd's   Pr.,   1096,   1117.     Green  v. 
Lxlb,    6    Wheat.    (U.    S.)    260,   5    L. 
ed.  256;  Gould  v.  Can,  33  Fla.  . 

3.  See  the  title   "Error,   Writ  of." 

4.  Tidd's  Pr.  1163.  U.  S.  —  Green 
V,  Watkins,  6  Wheat.  260,  5  L.  ed. 
256.  Fla.  — United  States  Mut.  Ace 
Assn.  v.  Weller, 

Md.  —  Townshend  t.  Townshend,  10  Gill 
&.  J.  373.  Eng.  —  Penoyer  p.  Brace,  1 
Ld.  Kaym.  244,  91  Eng*  Reprint 
Howard  v.  Pitt,  1  Salk.  261,  91  Eng. 
Reprint  230;  Spencer  v.  Rutland,  Yelv. 
-    •     80   Eng.   Reprint    136. 

The  death  of  one  of  Beveral  plaii  I 
in   error   did   not   abate   the    writ 
the  statutes  of  6  &  9   W.  3.     See  unU, 
note   90. 

After  error  assigned,  the  death  of 
plaintiff  in  error  does  not  abate  the 
writ,  and  defendant  may  join  in  error, 
and  proceed  to  have  the  judgment 
allirmed,  if  not  erroneous,  and  must 
afterwards  revive  the  judgment 
against  the  personal  representative  of 
the  deceased  plaintiff  in  error.  Note 
to  Jaques  r.  Caesar,  2  Wms.  Saund. 
100,  85  Eng.  Reprint   776,  791. 

5.  Tidd's  Pr.  1163,  1172.  U.  S.  — 
Green  v.  Watkins,  6  vVheat.  260,  5 
L.  ed.  256.  Fla. —  United  States  Mut. 
Ace.  Assn.  v.  Weller,  30  Fla.  210,  11 
So.  7S6.  W.  Va.  —  Phare's  Exr.  v. 
Saunders'  Admr.,  18  W.  Va.  336. 
Eng. —  Wicket  V.  Creamer,  1  Salk.  264, 
91  Eng.  Reprint  232;  Huxley  v.  Har- 
rison, 2  Bulst.  230,  80  Eng.  Reprint 
1083;   Anon.,  1  Vent.  34. 

Plaintiff   in       Error     Refusing — If 


after    suing    out    the    writ,    and    before 
the   a-  of  errors,    defendant    in 

error  died,  and  thereupon  plaintiff  in 
error  refused  to  proceed,  the  represen- 
tative of  the  deceased  defendant  in 
error  could  have  scire  facias  quare 
executionem  non  to  compel  him  to  as- 
errors.  Wright  v.  Treweeke, 
Barnes  432,  94  Eng.  Reprint  990; 
Wicket  v.  Creamer,  supra.  This 
early  procedure  was  changed  by  the 
Hilary  Rules  of  Court,  4  W.  IV,  reg.  11, 
which  provides  that  if  plaintiff  in 
error  fails,  within  twenty  days  after 
the  allowance  of  the  writ,  to  assign 
error,  the  personal  representatives  of 
the  defendant  in  error  "shall  be  en- 
titled to  sign  a  non  pros." 

6.  Mitford,  Eq.  PI.  69;  Ross  v.  Hat- 
field, 2  X.  J.  Eq.  363;  Douglass  V. 
Sherman,    2    Paige    (N.    Y.)    360. 

BUI  in  Nature  of  Bill  of  Revivor.  — 
Where,  however,  the  interest  is  trans- 
mitted not  by  operation  of  law,  but  by 
act  of  the  parties,  as,  for  example, 
where  a  devisee  or  alienee  seeks  to  re- 
vive a  suit  a  bill  of  revivor  is  not 
used,  the  necessary  method  being  a  bill 
in  the  nature  of  a  bill  of  revivor. 
Storv,  Eq.  PI.  §378.  U.  S.  —  Slack  v. 
Walcott,  3  Mason  508,  22  Fed.  Cas.  No. 
12,932.  N.  J.  — Lyons  V.  Van  Riper,  z6 
X.  J.  Eq.  337.  N.  Y.  —  Douglass  v. 
Sherman,  2  Paige  358.  Eng.  —  Ryland 
r.  Green,  5  Bro.  P.  C.  403,  2  Eng.  Re- 
print   759. 

Modern  Practice.  —  Bills  of  revivor 
are,   however,    seldom    used     in   modern 
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c.  Modern  Statutes.  —  The  cumbersome  and  dilatory  procedure  at- 
tendant upon  the  institution  of  new  actions  in  common-law  proceed- 
ings, and  upon  formal  bills  of  revivor  in  equity  suits,  has  been 
obviated,  in  many  jurisdictions,  by  modern  statutes  which  provide, 
generally,  that  actions  shall  not  abate  by  the  death  or  other  disability 
of  a  party,  if  the  cause  of  action  survive,  but  may  be  continued  by  or 
against  his  representative  or  successor  in  interest.7 

Statutes  Apply  to  Proceedings  Upon  Appeal. —  Such  provisions  relating 
to  actions  in  general  have  been  held  applicable  to  appeals.8 

Statutes  Relating  to  Appeals.  —  In  other  states  there  are  statutes  ex- 
pressly providing  that  appellate  proceedings  after  being  taken  shall 
not  abate  by  the  death  of  a  party.9 

G.  Effect  op  Nonjoinder  or  Misjoinder.  —  1.  In  General.  —  The 
effect  of  either  nonjoinder,  or  misjoinder,  of  parties  was,  at  early 
common  law,  a  gi-ound  for  dismissal,  since  great  certainty  was  re- 
quired in  making  the  writ  of  error  conform  to  the  record.10 

By  an  early  English  statute,11  all  writs  of  error  were,  however, 
made  amendable  in  all  matters  of  variance,  and,  thereafter,  the  name 
of  a  party  improperly  joined  could  be  stricken  out  upon  motion.12  A 
non-joinder  of  necessary  parties  was  not  amendable,  since  all  must 
be  joined  in  order  to  give  the  court  jurisdiction,  and  a  failure  to 
properly  join  was  ground  for  quashing,  or  dismissing,  the  proceed- 
ings.13 

At  the  present  time,  a  failure  to  join  all  persons  against  whom  a 
joint  judgment  has  been  rendered,  is  ground  for  dismissal.14 


practice.      See    the    title    "Bill    of    Re- 
vivor." 

7.  This  is  a  common  provision  of 
the  codes.  The  local  statutes,  however, 
should  be  consulted.  See  the  title 
"Bill  of  Revivor." 

8.  Kan.  —  Pierce  v.  Downey,  56 
Kan.  251,  42  Pac.  223;  McKinnis  V. 
Scottish- Am.  Mtg.  Co.,  55  Kan.  259,  39 
Pac.  1018;  Weaver  v.  Lock,  4  Kan.  App. 
335,  45  Pac.  1039.  Ohio. —  Williams 
V.  Englebrecht,  38  Ohio  St.  97;  Black 
v.  Hill,  29  Ohio  St.  87.  Tenn.  —  Dan- 
iel v.  East  Tennessee  Coal  Co.,  105 
Tenn.  470,  58  S.  W.  859.  And  see  Wil- 
liams V.  Williams,  115  Iowa  520,  88 
N.  W.  1057.     See,  also,  supra,  IV,  E.  4. 

9.  Posey  v.  Posey,  113  lenn.  588, 
83  S.  W.  1;  Conn  v.  Hagan,  93  Tex. 
334,   55   S.   W.   323. 

10.  Tidd's    Pr.,    1161. 

11.  5   Geo.   I.   c.    13. 

This  statute  is  a  part  of  the  com- 
mon law  in  the  United  States.  S  ie 
Loring  v.  Wittich,   16  Fla.  323. 

12.  Tidd's  Pr.,  1161,  1162,  1163; 
Loring  v.  Wittich,  supra;  Verelst  & 
Smith  V.  Eafael,  2  Cowp.  425,  98  Eng. 
Reprint  1167. 
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Liberal  Construction.  —  Lord  Mans- 
field in  granting  a  motion  to  amend 
by  striking  out  the  name  of  an  un- 
necessary party,  said:  "If  there  was 
any  doubts  they  ought  to  be  extended 
as  far  as  possible,  because  it  is  for  the 
furtherance  of  justice."  Verelst  et 
al.  v.  Rafael,  supra. 

13.  Tidd's  Pr.,  1136,  1162;  Knox  v. 
McCalla,  70  Ga.  725. 

14.  Among  many  decisions  to  this 
effect  are  the  following:  U.  S.  —  Simp- 
son v.  Greeley,  20  Wall.  152,  22  L.  ed. 
338;  Hampton  v.  Rouse,  13  Wall.  187, 
20  L.  ed.  593;  Avers  V.  Polsdorfer,  105 
Fed.  737,  45  C.  C.  ^.  24.  Ala.  —  Gar- 
lick  V.  Dunn,  42  Ala.  404.  Fla.  —  Lowe 
r.  Delaney,  54  Fla.  677,  45  So.  1038. 
Ga.  —  Swafford  i?.- Shirley,  7  Ga.  App. 
347,  66  S.  E.  1022.  111.  — Scott  V. 
Great  Western  C.  &  C.  Co.,  220  111. 
42,  77  N.  E.  122.  Ind.  —  Moore  v. 
Franklin,  145  Ind.  344,  44  N.  E.  459; 
Harrison  v.  Western  Const.  Co.,  41  Ind. 
App.  6,  83  N.  E.  256.  Kan. —  Manu- 
facturing Co.  V.  Richardson,  57  Kan. 
661,  47  Pac.  537;  Pratt  v.  Fairfield,  56 
Kan.  144,  42  Pac.  350.  La.  —  Swear- 
ingen  v.  McDaniel,  12  Rob.  203.     Mo,  — 
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2.  Motion  for  Dismissal.  —  Defects  as  to  parties  must  generally 
be  properly  objected  to  in  seasonable  time,15  and  motion  made  for 
dismissal,  since,  otherwise,  such  defects  may  be  deemed  waived.16  In 
some  jurisdictions,  however,  an  appellate  court  will,  of  its  own  mo- 
tion, dismiss  an  appeal  whenever  it  appears  that  the  necessary  par- 
ties are  not  before  the  court.17 

3.  Amendments.  —  In  most  jurisdictions,  at  the  present  time,  de- 
fects as  to  parties  may  be  remedied,  in  certain  matters,  by  amend- 
ment. Such  defects  are  generally  those  of  misnomer,  or  of  mis- 
joinder, although  some  jurisdictions  permit  amendments  as  to  non- 
joinder.18    The   motion  to   amend   must   be   made   within   the  time 


Paxton  v.  Humber,  39  Mo.  521.  Neb. 
Hendrickson  v.  Sullivan,  28  Neb.  790, 
44  N.  W.  1135.  Tex.  —  Young  v.  Rus- 
sell, 60  Tex.  684.  Utah.  —  Walker 
Bros.  v.  Skliris,  34  Utah  353,  98  Pac. 
Ill  Wis.  —  Doty  v.  Strong,  1  Pin. 
165. 

Effect  of  Statutes. —  That  under 
statutes  less  than  all  may  appeal,  see 
supra,  IV,  B,  2. 

15.  Ala.  —  Louisville  Mfg.  Co.  v. 
Brown,  101  Ala.  273,  13  So.  15; 
Booker  v.  Hunt,  1  Port.  26.  Ind.— 
Munson  V.  Blake,  101  Ind.  78.  Neb.— 
Consaul  r.  Sheldon,  35  Neb.  247,  52 
N.  W.  1104.  Ohio.  —  Wangerien  f. 
Aspell,  47  Ohio  St.  250,  24  N.  E.  405; 
Howard  v.  Levering,  8  Ohio  C.  C.  014. 

Rules  of  Court.  —  The  time  within 
which  motions  can  be  made  for  dis- 
missal on  the  ground  of  defective 
parties  is  often  governed  by  the  rules 
of   court. 

When  Too  Late.  —  In  a  Nebraska 
case,  no  motion  was  made  for  the  dis- 
missal of  the  proceedings  on  the  ground 
of  defect  of  parties,  but  in  the  brief 
of  defendant  in  error  the  non-joinder 
was  mentioned.  The  supreme  court 
said:  "It  is  true  that  it  is  the  rule 
that,  in  order  to  secure  a  review  of  a 
joint  judgment  in  error  proceedings 
to  this  court,  all  persons  interested 
must  be  made  parties.  .  . 
But  it  has  also  been  held  thai  BBCh 
defect  is  waived  if  the  objection  is 
not  made  before  the  submission  of.  the 
cause  on  its  merits."  .  .  .  (The 
objection  in  this  case)  "is  too  late 
to  be  of  any  avail."  Bates-Smith  Inv. 
Co.  V.  Scott,  56  Neb.  475,  76  N.  W. 
1063. 

Appeal  From  a  Justice.  —  It  is  too 
late  after  plea  to  the  action  to  object, 


on  appeal  from  a  justice,  to  a  variance 
between  a  party  plaintiff  in  the  trans- 
cript and  in  the  declaration.  Wilson 
V.  Trustees,  8  Ohio  174. 

16.  Ala. —  Coffey  v.  Norwood,  81 
Ala.  512,  8  So.  199.  Conn.  —  Schoen- 
berger  v.  White,  75  Conn.  605,  54  Atl. 
882.  Ind.  —  Easter  v.  Acklemire,  81 
Tnd.  163;  Brooks  v.  Doxey,  72  Ind  327. 
Neb.  —  Bates-Smith  Inv.  Co.  v.  Scott, 
56  Neb.  475,  76  N.  W.  1063;  Curtin  v. 
Atkinson,  36  Neb.  110,  54  N.  W.  131. 
Ohio.  —  Cairnes  v.  Knight,  17  Ohio  St. 
08. 

17.  Fla.  —  Anderson  v.  Laurent,  44 
Fla.  490,  33  So.  237.  Oa.  —  White  v. 
Bleckley,  105  Ga.  173,  31  S.  E.  147. 
111.— Scott  v.  Great  Western  C.&  C.  Co., 
220  111.  42,  77  N.  E.  122.  La.-/w  re 
Corbera  &  Klein  Furn.  Co.,  105  La. 
119,  29  So.  488;  Marcy  v.  Citizens  Mut. 
Ins.  Co.  21  La.  Ann.  429;  Belleville 
Iron  Wks.  Co.  r.  Creditor;),  16  La.  Ann. 
77.  Mo.  —  Paxton  V.  Humber,  39  Mo. 
521. 

18.  For  some  illustrations,  see  the 
following  cases:  U.  S.  —  Estis  v.  Tra- 
bue,  128  U.  S.  225,  9  Sup.  Ct.  58,  32 
L.  ed.  437  (use  of  firm  name  for  part- 
ners); Copland  v.  Waldron,  133  Fed. 
217.  66  C.  C.  A.  271  (non-joinder); 
Central  Trust  Co.  r.  Continental  Trust 
Co.  of  City  of  N.  Y.,  86  Fed.  517,  30 
C.  C.  A.  235  (omission  of  name).  Ala. 
Toulmin  v.  Hamilton,  7  Ala.  362,  mis- 
description of  parties.  D.  C.  —  Dun- 
canson  r.  Nat.  Bank,  7  Mackey  348 
(misjoinder) ;  Slater  v.  Hamacher,  15 
App.  Cas.  294  (omitted  parties).  Fla. 
Continental  Nat.  Bldg.  &  Loan  Assn. 
v.  Miller,  41  Fla.  418,  26  So.  725 
(omitted  appellees);  Whitlock  v.  Wil- 
lard,  18  Fla.  156  (nonjoinder).  Ga. — 
Ramey  v.  O 'Byrne,  121  Ga.  516,  49  S. 

Vol.  tt 


236 


APPEALS 


allowed.19    As  the  whole  matter  is  controlled  by  statute  and  rules 
of  court,  those  of  the  local  jurisdiction  must  be  consulted.20 

V.     NECESSARY  PROCEEDINGS  IN  LOWER  COURT.  —  A.  In 

General.  —  In  order  to  maintain  an  appeal,  certain  matters  in  con- 
nection with  the  proceedings  of  the  lower  court  must  have  been  duly 
observed.  An  appealable  issue  must,  generally  speaking,  have  been 
raised,  and,  in  most  instances,  due  objections,  or  motions,  followed  by 
rulings  and  exceptions  thereto,  must  have  been  properly  made. 
B.  Necessity  of  Raising  and  Deciding  Questions.  —  1.  Trials  de- 


E.  595  (mistake  in  name) ;  Kowland  ». 
Fite,  110  Ga.  248,  34  S.  E.  212  (mis- 
nomer); Higgs  v.  Huson,  8  Ga.  317 
(misjoinder).  HI.  —  Scheel  v.  Eidman, 
77  111.  301,  misnomer.  la.  —  Adae  v. 
Zangs,  41  Iowa  536,  misnomer. 

New  Parties.  —  When  the  amend- 
ment on  appeal  requires  a  new  party 
he  may  be  brought  in.  Babcock  v. 
Camp,  12  Ohio  St.  11,  33;  Grant  v. 
Ludlow's  Admr.,  8  Ohio  St.  1,  32.  And 
see  First  Presbyterian  Soe.  v.  First 
Presbyterian  Soc,  25  Ohio  St.  128. 

Naming  Decedent  as  Appellee. — 
The  naming  of  a  deceased  person  as  ap- 
pellee instead  of  his  successor  in  in- 
terest was,  in  a  sense,  a  misnomer, 
or  a  mere  irregularity  in  pleading, 
which  could  not  affect  the  substantial 
rights  of  the  parties,  and  which  could 
be  amended  on  proper  application  or 
notice,  as  provided  by  the  statute. 
Bruiletts  Creek  Coal  Co  v.  Pomatto 
(Ind.),  88  N.  E.  606.  See,  also,  John- 
ston v.  Little  Horse  Creek  Irr.  Co.,  13 
Wyo.  208,  79  Pac.  22,  70  L.  E.  A.  341. 

Nonjoinder.  —  In  Carey  v.  Giles,  10 
Ga.  1,  decided  in  1851,  the  court  held 
that  if  a  plaintiff  in  error  has  failed  to 
make  his  co-defendants  parties  plain- 
tiff they  may  be  added  by  motion,  with 
the  same  privilege  of  assigning  errors 
or  severing.  In  commenting  upon  the 
statute  providing  for  amendments,  the 
court  said:  "By  this  act  anything  is 
amendable.  ...  It  is  useless  to 
talk  about  the  mockery  of  adding  par- 
ties here,  on  motion,  without  giving 
them  notice  to  appear.  The  Legislature 
directs  us  to  amend  without  delay  or 
cost,  and  requires  us  to  hear  all  cases  at 
the  first  term.  We  obey  the  laws  — 
let  the  Legislature  look  to  the  conse- 
quences." In  McNulty  v.  Pruden,  62 
Ga.  135,  in  1878,  it  was  further  said: 
"After  severing  from  their  co-plain- 
tiffs in  error,  they  may  aid  in  defend- 


ing here,  and  in  upholding  the  judg- 
ment below.  ...  A  plaintiff  in 
error  is  not  to  be  served,  whether  he 
comes  up  by  his  own  act  or  by  the  act 
of  his  co-plaintiffs.  But  a  defendant 
in  error  must  be  served  as  the  statute 
prescribes."  To  the  same  effect,  that 
a  co-plaintiff  may  be  added  by  motion, 
see  Steele  Lumber  Co.  v.  Laurens 
Lumb.  Co.,  98  Ga.  329,  24  S.  E.  755. 

Nonj  oinder.  —  Citation.  —  The  court 
in  its  discretion  may  allow  new  parties 
to  be  added  by  citing  in  the  omitted 
parties  by  citation  from  this  court. 
Slater  v.  Hamacher,  15  App.  Cas.  (D. 
C.)  294. 

19.  Fla.  —  Nat.  Bank  of  Lancaster 
v.  Newheart,  41  Fla.  470,  27  So.  297. 
Ind.  —  Queen  v.  Lipinskey,  17  Ind.  A.pp 
700,  45  N.  E.  617.  Kan.  —  Murray  v. 
Bohanna,  4  Kan.  App.  341,  45  Pac. 
1038.  Ky.  — Smith  v.  Craft,  22  Ky. 
L.  Eep.  643,  58  S.  W.  500.  N.  Y.  — 
Patterson  v.  Hamilton,  26  Hun  665. 
Ohio.  —  Smetters  v.  Rainey,  14  Ohio 
St.  287,  13  Ohio  St.  568.  Wash.  —  Hight 
v.  Batley,  32  Wash.  165,  72  Pac.  1034. 

Too  Late.  —  It  is  too  late  to  add 
new  parties  when  the  time  in  which  an 
appeal  may  be  taken  has  expired. 
Murray  v.  Bohanna,  supra,  by  statute, 
one  year  after  rendition  of  judgment. 
See,  also,  to  same  general  effect,  cases 
cited  in  this  note. 

20.  See  the  statutes. 

Supreme  Court  of  United  States — 
The  federal  statutes  provide  (Rev.  St. 
§  1005,  Act  of  June  1,  1872)  that  the 
supreme  court  may  at  any  time,  in 
its  discretion,  and  upon  such  terms  as 
it  may  deem  just,  allow  an  amendment 
of  a  writ  of  error,  when  there  is  a  mis- 
take in  the  teste  of  the  writ,  or  a  seal 
to  the  writ  is  wanting,  or  when  the 
writ  is  made  returnable  on  a  day  other 
than  the  day  of  the  commencement  pf 
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Novo.  — "Where  the  statute  gives  the  right  of  appeal  in  the  technical 
sense  of  another  trial  de  novo  in  a  higher  court,  as  illustrated  in 
appeals  from  certain  minor  tribunals,  obviously  no  necessity  exists 
for  the  alleging  and  preserving  of  error  in  the  court  of  first  in- 
stance.21 Yet,  even  in  such  appeals,  the  higher  court  is  generally  re- 
stricted to  the  hearing  of  only  such  issues  as  were  raised  in  the  court 
below.22 

2.  Appeals  in  Equity.  —  Likewise,  in  equity,  appeals  are  practi- 
cally rehearings,23  and  suits  are  reheard  upon  their  merits,  and,  con- 
sequently,  are   not   based   upon   error  in  the  proceedings   below.24 


the  term  next  ensuing  the  issue  of  the 
writ,  or  when  the  statement  of  the 
title  of  the  action  or  parties  thereto 
in  the  writ  is  defective,  if  the  defect 
can  be  remedied  by  reference  to  the  ac- 
companying record,  and  in  all  other 
particulars  of  form:  Provided,  the  de- 
fect has  not  prejudiced,  and  the 
amendment  will  not  injure,  the  defend- 
ant in  error.  See  Estis  v.  Trabue,  12S 
U.  S.  225,  9  Sup.  Ct.  58,  32  L.  ed.  437; 
Pearson  v.  Yewdall,  95  U.  S.  294,  24 
L.  ed.  436. 

Texas. —  Tn  Weerns  r.  Watson,  91  Tex. 
35,  40  S.  W.  722,  decided  in  1*97,  the 
court  said:  "In  some  jurisdictions 
statutes  have  been  enacted  authorizing 
amendments  in  the  appellate  courts  of 
writs  of  error  proceedings.  Citing 
Hearne  f.  Herbison,  9  Ala.  731.  We 
have  no  such  statute  in  this  state. 
.  .  .  It  may  be  well  to  remark  that 
the  cases  referred  to  by  Justice 
Wheeler  in  Hillebrant  v.  Brewer,  5  Tex. 
566,  as  authorizing  the  insertion  of  new 
parties  by  amendment  were  based  up- 
on statutes  allowing  such  amend- 
ments." In  accordance,  it  was  held 
in  this  case  that  a  motion  to  amend  a 
petition  in  error  by  adding  the  name  of 
a  party  mine  pro  tunc  was  properly 
denied  by  the  court  of  civil  appeals. 

21.  Denison  r.  Denison,  35  Md.  361; 
Stewart  V.  Pattison,  8  Gill  (Md.)  46; 
McCormick  V.  Hubbell,  4  Mont.  87, 
5  Pac.  314. 

22.  Kan.  —  Cooper  r.  Armstrong,  3 
Kan.  78.  Mich.  —  Campau's  Appeal, 
48  Mich.  236,  12  X.  W.  217.  Neb. — 
Fuller  v.  Schroeder,  20  Neb.  631,  31 
N.  W.  109.  N.  J.  —  Trimmer  's  Exr.  i\ 
Adams,  18  N.  J.  Eq.  505.  N.  Y. — 
Hinman  V.  Stillwell,  34  Hun  17^.  Ohio. 
Kilgore  v.  Emmitt,  33  Ohio  St.  410. 

But  in  Thompson  V.  Sutton.  51  111. 
213,  a  case  which  arose  in  a  justice's 
court,  it  was  held  that  the  plaintiff 
might  change  his  ground  and  proceed 


for  an  entirely  different  cause  of  ac- 
tion in  the  circuit  court.  The  demand 
presented  before  the  justice  was  for  a 
statutory  penalty,  and  in  the  circuit 
court  he  was  permitted  to  recover  for 
a  trespass.  The  evidence  would  be  of 
the  same  character  in  both  instances, 
except  that,  under  the  statute,  to  re- 
cover for  the  penalty  there  must  be 
proof  of  scienter.  The  supreme  court 
said:  "But  should  a  plaintiff  in  any 
case  be  held  to  the  form  in  which  his 
claim  may  have  been  presented  be- 
fore the  justice  of  the  peace?  Do  the 
demands  of  justice  require  this?  In 
these  neighborhood  tribunals,  forms 
are  discarded,  the  substance  alone  be- 
ing regarded  —  the  gist  of  the  action 
is  sought  out;  and  in  all  the  cases 
which  have  come  before  this  court 
on  this  question,  we  have  uniformly 
regarded,  as  the  only  question,  had 
the  justice  of  the  peace  jurisdiction  of 
the  matter  brought  before  him  for  in- 
vestigation? It  surely  can  make  no 
difference  what  the  plaintiff  may  call 
his  action;  the  question  should  be,  do 
the  matters  of  complaint  and  griev- 
ance come  within  the  acknowledged 
jurisdiction  of  the  justice  who  tries  it? 
Vauahan  v.  Thompson  et  al.,  15  111.  39; 
Swingley  v.  Haines,  22  ib.  216;  Powell 
v.  Feeley,  49  ib.  143." 

23.  Ala.  —  Heard  r.  Murray,  93  Ala. 
127.  9  So.  514.  Fla.  —  Smith  v.  Croom, 
7  Fla.  180;  Southern  Life  Ins.  &  Trust 
Co.  v.  Cole,  4  Fla.  359.  la.  —  Frank 
r.  Hollands,  81  Iowa  164,  46  N.  W. 
979;  Powers  v.  O'Brien  County,  54 
Iowa  501,  6  N.  W.  720;  State  v.  Orwig, 
27  Iowa  528.  Mich.  — King  v.  Carpen- 
ter, 37  Mich.  363.  Tenn.  —  Carnes  v. 
Polk,  5  Heisk.  244.  Wash.  —  Stenger 
V.  Roeder,  3  Wash.  412,  28  Pac.  748, 
29  Pac.  211.     And  see,  supra,  I,  D. 

24.  Ala.  —  Reese  v.  Barker,  85  Ala. 
474,  5  So.  305.   Ind.  —  Wells  v.  Sprague, 
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Nevertheless,  the  parties  are  confined  to  the  pleadings  below,25  and 
under  the  statutes,  or  the  rules  of  court,  may  be  limited  to  the  evi- 
dence presented  at  the  original  hearing.20 

3.  Appeals  in  General.  —  In  the  case,  however,  of  appeals  in  the 
broad  use  of  the  word,  that  is,  in  the  sense  of  proceedings  in  error, 
a   reviewing   court   will    not   consider    any    points    or    matters    not 


10  Ind.  305.  la. —  State  v.  Orwig,  27 
Iowa  528,  530.  Md.  —  Wicks  r.  West- 
cott,  59  Md.  270.  N.  J.  —  Larison  V. 
Polhemus,  39  N.  J.  Eq.  303,  306.  And 
see  cases  in  preceding  note. 

Assuming  New  Ground.  —  In  an  ap- 
peal in  an  equity  suit  to  the  Supreme 
Ceurt  of  the  United  States,  a  new 
ground  of  relief  was  assumed  in  the 
argument  that  was  not  made  in  the 
circuit  court.  Upon  objection  being 
raised  to  this  attitude,  the  court  said: 
"There  is  no  rule  of  court  or  principle 
of  law,  which  prevents  the  complain- 
ants from  assuming  a  ground  in  this 
court,  which  was  not  suggested  in  the 
court  below;  but  such  a  course  may  be 
productive  of  much  inconvenience  and 
of  some  expense."  Watts  v.  Waddle, 
6  Pet.  (U.  S.)  389,  402,  8  L.  ed.  437. 

A  contrary  view  was,  however, 
taken  by  the  court  of  errors,  in  1830, 
in  an  appeal  from  chancery,  where  in 
a  bill  for  an  accounting  the  point  was 
first  raised  upon  argument  that  an- 
other and  additional  item  in  connec- 
tion with  the  accounting  should  have 
been  taken  into  consideration  below, 
the  appellate  court  holding  that  since 
the  attention  of  the  court  below  had 
never  been  called  to  this  question, 
the  court  of  errors  could  not  listen  to 
it,  the  established  general  practice  of 
that  court  being  not  to  reverse  a  de- 
cree of  the  court  of  chancery  upon  a 
point  not  raised  or  ureed  in  that  court. 
Wood  r.  Young,  5  Wend.  (N.  Y.)   620. 

25.  U.  S.  —  Pacific  E.  of  Missouri 
r.  Ketchum,  95  U.  S.  1,  24  L.  ed.  374. 
But  see  Warren  v.  Moody,  9  Fed.  673. 
N.  Y.  — ■  Bloodgood  V.  Clark,  4  Paige 
574.  Term.  —  Morris  V.  Eichardson,  11 
Humph.  389. 

Same  Pleadings.  —  The  hearing  of 
the  appeal  is  said  to  be  a  trial  of  the 
cause  de  novo,  but  upon  the  same 
proofs  and  the  same  pleadings  upon 
which  the  court  below  rendered  its  de- 
cree. There  can  be  no  change  in  the 
pleadings.  Van  Zile,  Eq.  PI.  &  Pr.,  p. 
496. 
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Rules  of  Court.  —  Eules  of  court  may 
allow  amendments  in  pleadings  upon 
appeals  in  equity.  Heath  V.  Bligh,  9 
E.  T.  31. 

26.  U.  S.  — Pacific  E.  of  Missouri 
v.  Ketchum,  95  U.  S.  1,  24  L.  ed. 
1547 ;  Blease  V.  Garlington,  92  U.  B.  L, 
23  L.  ed.  521;  Eoemer  v.  Simon,  91 
U.  S.  149,  23  L.  ed.  267.  la.  — Walker 
v.  Avres,  1  Iowa  449.  Mass.  —  Mason 
v.  Daly,  117  Mass.  403.  But  see 
Blanchard  v.  Cooke,  147  Mass.  215,  17 
N.   E.  313. 

New  proofs  may  be  ordered  in  some 

jurisdictions.      See    Ileisler    v.    Sharp's 

.    44   N.    J.    Eq.    167,    14   Atl.    624; 

Personette    V.    Johnson,    40    N.    J.    Eq. 

173. 

Diversity  of  Practice.  —  Owing,  how- 
ever,  to  the  diversity  of  practice  in 
jurisdictions  where  equity  causes  are 
listinguished  from  cases  at  law,  the 
local  statutes  and  rules  of  court  must 
be  consulted. 

English  Chancery  Practice.  —  Upon 
the  rehearing  of  a  cause  in  the  court 
of  chancery,  by  way  of  appeal,  it  was 
the  rule  that  the  reading  of  evidence, 
not  read  in  the  court  below,  miyht  be, 
under  certain  restrictions,  permitted. 
In  the  House  of  Lords,  however,  no 
evidence  can  be  received  which  was 
not  laid  before  the  court  below;  nor 
can  any  evidence  which  was  received 
below  be  objected  to  above,  unless  the 
admission  of  improper  evidence  be 
among  the  points  of  appeal.  Daniell  's 
Ch.   Pi.   &  Pr.,   1505,  6th  Am.  ed. 

Appeals  in  equity  are  heard  upon 
the  pleadings  and  proofs  below.  No 
new  evidence  can  be  admitted,  and 
the  pleadings  cannot  be  amended.  Pa- 
cific E.  of  Missouri  v.  Ketchum,  95 
U.  S.  1,  24  L.  ed.  347;  Blease  v.  Gar- 
lington, 92  U.  S.  1,  23  L.  ed.  521; 
Stud  well  v.  Palmer,  5  Paige  (N.  Y.) 
166. 

Objections  to  Evidence.  —  In  all 
cases  of  equity  or  admiralty  jurisdic- 
tion, heard  in  this  court,  no  objection 
shall  hereafter  be  allowed  to  be  taken 
to  the  admissibility  of  any  deposition, 
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raised    in    the   trial  court.27     Moreover,  it  is  not  sufficient  that  the 


deed,  grant,  or  other  exhibit  found  in 
the  record  as  evidence,  unless  objec- 
tion was  taken  thereto  in  the  court 
below  and  entered  of  record;  but  the 
same  shall  otherwise  be  deemed  to 
have  been  admitted  by  consent.  Kule 
No.  13,  Sup.  Ct.  of  the  U.  S.  To  same 
effect,  see  Helm  p.  Hardin,  2  B.  Mon. 
Ky.)  231;  Johnson  v.  Rankin,  3  Bibb 
Kv.)  86;  Birdsong  v.  Birdsong,  2  Head 
(Tenn.)    289. 

Maryland.  —  A  general  exception  to 
the  competency  or  admissibility  of  evi- 
dence will  not  avail  on  an  appeal  in 
equity.  The  objection  must  be  specific. 
Berrett  v.  Oliver,  7  Gill  &  J.  (Md.) 
191. 

In  West  Virginia,  however,  it  has 
been  held  that  an  objection  to  the  com- 
petency of  evidence  may  be  raised  for 
the  first  time  on  appeal.  Rose  r. 
Brown,  11  W.  Va.   122. 

27.  Among  many  decisions  to  this 
effect  may  be  cited  the  following:  U. 
S.  —  Walker  v.  Sauvinet,  92  U.  S.  90. 
3  I..  •  I    678  1  of  Comrs.  of  Lake 

Co.  v.  Sutliff,  97  Fed.  270,  38  C.  C. 
A.  167;  Van  Gunden  v.  Va.  Coal  & 
Iron  Co.,  52  Fed.  838.  Ala.  — Haig- 
lei  P.  Goldsmith,  52  So.  736;  Jones  V. 
Jones,  42  Ala.  218.  Ark.  —  Jones  r. 
Seymour,  130  S.  W.  560.  Cal.  —  De 
Haven  v.  McAuley,  138  Cal.  573,  72 
Pac.  152.  Colo.  —  O 'Connor  r.  Hitz- 
ler,  20  Colo.  App.  385,  80  Pac.  474. 
Conn.  —  Cole  P.  Jerman,  77  Conn.  374, 
59  Atl.  425;  Cooley  P.  Gillan.  54  Conn. 
80,  6  Atl.  180.  Fla.  —  Mizell  Live 
stock  Co.  r.  J.  J.  MeCaskill  Co.,  51 
So.  547.  Ga.  —  O'Brien  P.  Whit-.  7: 
Ga.  900.  Idaho.  —  Miller  P.  Donovan, 
11  Idaho  545.  83  Pac.  608.  HI. — 
Fish  P.  Chicago  Water  Chute  Co.,  119 
111.  App.  536.  Ind.  —  Watts  r.  Green, 
30  Ind.  98.  Ind.  Ter.— Cherrv  p.  Cox, 
1  Ind.  Ter.  578,  45  S.  W.  122.  la. — 
Drew  v.  School  Township  of  Madison, 
L25  N".  W.  815;  Bevan  v.  Hayden,  13 
Iowa  122.  Kan.  —  Anderson  ft  Insur- 
ance Co.,  55  Kan.  81,  39  Pac.  1038; 
Kansas  Pac.  R.  p.  Mihlman,  17  Kan. 
224.  Ky.  —  Bowling's  Admx.  V.  Davis, 
103  Ky.  187,  44  S.  W.  643,  45  S.  W. 
77.  La,  —  De  Grilleau  V.  Boehm,  106 
La.  472,  31  So.  74.  Me.  —  Inhab- 
itants of  Verona  ft  Hassanoff,  98  Me. 
491,  57  Atl.  979.  Md.  —  Bridendolph 
v.   Zeller,   5   Md.   58.     Mass. — Bakshian 


P.  Hassanoff,  186  Mass.  255,  71  N.  E. 
555.  Mich.  —  Lee  ft  Livingston,  143 
Mich.  203,  106  N.  W.  713.  Minn. — 
Obst  ft  Covell,  93  Minn.  30,  100  N.  W. 
650.  Miss.  —  Anderson  v.  Leland,  48 
Miss.  253.  Mo.  —  Warner  v.  Morin, 
13  Mo.  455.  Mont. —  City  of  Philips- 
burg  p.  Weinstein,  21  Mont.  146,  53 
Pac.  272.  Neb. —  Hyde  v.  Hyde,  6 
Xeb.  502,  83  N.  W.  673.  N.  J. — 
Trent  Tile  Co.  r.  Ft.  Dearborn  Nat. 
Bank,  54  N.  J.  L.  599,  25  Atl.  411; 
State  ft  Lewis,  39  N.  J.  L.  501;  Oli- 
ver ft  Phelps  20  X.  J.  L.  180.  N.  M. 
Lund  V.  O'Zanne,  13  N.  M.  293,  84 
Pac.  710.  N.  Y.  — Casev  P.  Berrv,  27 
Misc.  835,  60  N.  Y.  Supp.  768.  N.  C. 
Williamson  P.  Canaday,  25  X.  C.  349. 
Okla.  — Healy  v.  Loofbourrow,  2  Okla. 
458,  37  Pac.  823.  Ore.  —  Cook  v.  City 
of  Portland,  35  Ore.  383,  58  Pac.  353. 
Pa.  —  Spencer  ft  Kunkle,  2  Grant  Cas. 
406;  McKellar  r.  Seeds,  10  Pa.  Super. 
L67.  S.  C.  —  London  v.  Youmans,  31 
S.  C.  147,  9  S.  E.  775.  Tex.  — Wil- 
liams r.  Leon  &  II.  Blum  Land  Co. 
(Tex.  Civ.  App.),  55  S.  W.  374.  Utah. 
Summit  f'o.  P.  Gustaveson,  18  Utah 
351,  54  Pac.  977.  Vt.  —  Hogan  & 
Ilogan  P.  Sullivan,  79  Vt.  36,  64  Atl. 
234.  Va.— Shen.  Val.  R.  Co.  ft  Dun- 
lop,  86  Va.  346,  10  S.  E.  239.  Wash. 
Dearborn  Foundrv  Co.  v.  Augustine,  5 
Wash.  67,  31  Pac"  327.  W.  Va.  —  Kes- 
ler  ft  Lapham,  46  W.  Va.  293,  33  S.  E. 
3mith  v.  Knight,  14  W.  Va.  749. 
Wis.  —  Congar  ft  Chamberlain,  14  Wis. 
258;   Bogert   p.  Phelps,  14  Wis.  88,  95. 

Intermediate  Appellate  Courts.  — 
The  same  rule  applies  to  questions  re- 
appealed  from  an  intermediate  appel- 
late court  to  the  highest  appellate 
court.  Questions  cannot  be  considered 
unless  raised  in  the  intermediate  court. 
U.  S.  —  Keyser  P.  Hitz,  133  U.  S.  138, 
10  Sup.  Ct.  290,  33  L.  ed.  531.  HI. — 
Strodtmann  P.  Menard  County,  158  HI. 
155,  41  X.  E.  77^.  Kan.  —  Brenner  P. 
Weaver,  1  Kan.  456,  83  Am.  Dec.  444. 
Miss.  —  Leavenworth  p.  Crittenden,  62 
Miss.  573.  Neb.  —  Weeks  p.  Wheeler, 
41  Xeb.  200,  59  X.  W.  554.  Ohio. — 
Springfield,  J.  &  P.  R.  Co.  v.  Western 
R.  Const.  Co.,  49  Ohio  St.  681,  32  N. 
E.  961.  Wis.  —  West  P.  Vanden  Brook, 
71   Wis.  4G9,  37  X.  W.  832. 

Looked  Upon  With  Disfavor.  —  A 
question  raised  for  the  first  time  in  the 
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question  was  merely  raised  below ;  it  must  also  have  been  decided. 

4.  Application  of  Rule.  — The  foregoing  rule  applies,  generally, 
to  all  questions  that  the  reviewing  court  may  be  asked  to  consider. 
Thus,  it  applies  to  constitutional  questions  ;29  to  questions  relating  to 
the  capacity  of  the  parties  below  to  bring  or  to  defend  suits;  to 
reviewing    court    is    looked    upon    with  i  42,  56  N.  E.  508;  Delaney  V.  Brett,  51 


disfavor.  White  V.  Bird,  45  Kan.  759, 
26  Pac.  463;  Kansas  P.  B.  Co.  v.  Mihl- 
man,  17  Kan.  224;  Wilson  V.  Fuller,  9 
Kan.  176. 

Errors  Apparent  Upon  Record.— 
Errors  apparent  upon  the  record,  as, 
for  example,  where  the  pleadings  show 
no  cause  of  action,  will  be  considered, 
although  not  raised  below.  Burns  v. 
Patrick,  27  Mo.  434;  Wood  v.  Hustis, 
17  Wis.  416.  See,  however,  Zigler  v. 
McClellan,  15  Ore.  499,  16  Pac.  179. 
See,  in  general,  infra,  V,  D,  2. 

28.  U.  S.  —  Bartemeyer  v.  Iowa,  18 
Wall.  129,  21  L.  ed.  929;  M  'Donald  v. 
Smalley,  1  Pet.  620,  7  L.  ed.  287.  la. 
Maxwell  v.  Graves,  59  Iowa  613,  13  N. 
W.  758.  Md.  —  Tuck  v.  Boone,  8  Gill 
187.  Neb.  —  Coombs  v.  MacDonald,  43 
Neb.  632,  62  N.  W.  41.  S.  C.  —  Rail- 
road Comrs.  v.  Railroad  Co.,  22  S.  C. 
220. 

Louisiana.  —  In  this  jurisdiction  it  is 
held  that  the  decision  of  the  judge  a 
quo  upon  the  merits  brings  up  the 
whole  case,  and  the  appellate  court 
will  examine  the  case  on  all  the 
grounds  that  it  presents,  since  the 
error  of  the  judge  a  quo  may  be  his 
failure  to  take  into  consideration  an 
objection  on  which  his  judgment  is  si- 
lent. Judge  Martin,  in  Kenner  V.  Cred- 
itors, 8  Mart.  N.  S.  (La.)  51,  approved 
in  State  v.  Cannon,  44  La.  Ann.  734,  11 
So.  86. 

29.  U.  S.  —  Matheson  v.  Branch 
Bank  of  Alabama,  7  How.  260,  12  L. 
ed.  692.  Colo.— Hill  v.  Bourkhard,  5 
Colo.  App.  58,  36  Pac.  1115;  Miller  v. 
Thorpe,  4  Colo.  App.  559,  36  Pac.  891; 
Rice  v.  Carmichael,  4  Colo.  App.  84,  34 
Pac.  1010.  Conn.  —  Norwich  Gas  and 
Elec.  Co.  V.  Norwich,  76  Conn.  565,  57 
Atl.  746.  Ga.  —  Clark  v.  Cline,  123  Ga. 
856,  51  S.  E.  617.  la.  —  Hopper  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  91  Iowa  639, 
60  N.  W.  487.  La. —State  ex  rel.  Peo- 
ple's Fire  Ins.  Co.  v.  Michel,  125  La. 
55,  51  So.  66.  Mo.  — Shelton  v.  Frank- 
lin, 224  Mo.  342,  123  S.  W.  1084;  Curt- 
wright  V.  Crow,  44  Mo.  App.  563.  N. 
Y.  — Purdy  v.  Erie  R.  Co.,  162  N.  Y. 
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N.  Y.  78;  Brookman  V.  Hamill,  54 
Barb.  209;  Emmons  v.  Wheeler,  3  Hun 
545.  Ore.  —  Allen  v.  Portland,  35  Ore. 
420,  58  Pac.  509.  S.  C.  —  Hunter  v. 
Bambery  Co.,  63  S.  C.  149,  41  S.  E.  26; 
Bomar  v.  Asheville  &  S.  R.  Co.,  30  S. 
C.  450,  9  S.  E.  512;  Tompkins  V.  Au- 
gusta &  K.  R.  Co.,  21  S.  C.  420. 

Must  Be  Specific.  —  The  unconstitu- 
tionality of  a  statute  cannot  be  raised 
by  objecting  to  the  reading  of  the 
statute  in  the  trial  court.  The  particu- 
lar clause  or  provision  of  the  constitu- 
tion that  it  contravenes  must  be  pointed 
out.  Cook  v.  State,  26  Ind.  App.  278, 
59  N.  E.  489;  Boggs  v.  Caldwell  County, 
28  Mo.  586. 

Additional  Objections.  —  A  constitu- 
tional question  being  duly  raised  be- 
low, additional  objections  to  its  va- 
lidity may  be  raised  in  the  appellate 
court.  Fitch  v.  Board  of  Auditors,  133 
Mich.  178,  94  N.  W.  952.  Compare  Al- 
lopathic State  Board  of  Medical  Ex- 
aminers t>.  Fowler,  50  La.  Ann.  1358, 
24  So.  809. 

Raised  by  Demurrer.  —  A  constitu- 
tional question  may  be  raised  by  de- 
murrer. Shepherd  v.  Sullivan,  166  111. 
78,  46  N.  E.  720. 

30.  U.  S.  —  O'Reilly  v.  Campbell, 
116  U.  S.  418,  6  Sup.  Ct.  421,  29  L. 
ed.  669;  St.  Louis  S.  W.  R.  Co.  v. 
Henson,  58  Fed.  531,  7  C.  C.  A.  349. 
Ala. —  Louisville  &  N.  R.  Co.  v.  Touart, 
97  Ala.  514,  11  So.  756.  Ark.  — Had- 
ley  v.  Bryan,  70  Ark.  197,  66  S.  W. 
921;  Robinson  v.  German  Ins.  Co.,  51 
Ark.  441,  11  S.  W.  686.  Cal.  —  Quan 
Wye  v.  Chin  Lin  Hee,  123  Cal.  185, 
55  Pac.  783;  Schwarze  V.  Mahoney,  97 
Cal.  131,  31  Pac.  908.  HI.  — Irish  V. 
Sharp,  89  HI.  261.  Ind.  — Le  Plante 
v.  State  ex  rel.  Goodman,  152  Ind.  80, 
52  N.  E.  452;  Richwine  V.  Presbyterian 
Church,  135  Ind.  80,  34  N.  E.  737. 
la.  —  Iowa  Business  Men 's  Bldg.  & 
Loan  Assn.  v.  Fitch,  120  N.  W.  694; 
Dubuque  Lumb.  Co.  v.  Kimball,  111 
Iowa  48,  82  N.  W.  458.  Kan. — 
Decker  v.  House,  30  Kan.  614,  1  Pac. 
584.  La.  — Taylor  v.  Littell,  21  La. 
Ann.  665;  Dejona  v.  Osecola,  17  La. 
Ann.  277.    Me.  —  Stimpson  v.  Gilchrist, 
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questions  upon  defective  pleadings 
ous  pleas,  such  as  the  statute  of 

1  Greenl.  202.  Mo. —  Clark  v.  Lopp, 
80  Mo.  App.  542.  Neb.  —  Taylor  v. 
Weckerly,  69  Neb.  739,  96  N.  W.  618. 
N.  Y.  —  Hathaway  r.  Orient  Ins.  Co., 
58  Hun  602,  11  N.  Y.  Supp.  413; 
Torrey  v.  Willard,  55  Hun  78,  8  N. 
Y.  Supp.  392.  Okla,  — Miller  v.  Camp- 
bell Commission  Co.,  13  Okla.  75,  74 
Pac.  507.  Tex.  —  San  Antonio  &  A. 
P.  R.  Co.  v.  Jones,  30  Tex.  Civ.  App. 
316,  70  S.  W.  349.  Wash.  —  Bittriek 
V.  Consolidated  Imp.  Co.,  51  Wash. 
469,  99  Pac.  303. 

31.  Colo.  —  Rucker  r.  Omaha,  etc. 
Co.,  18  Colo.  App.  487,  72  Pac.  682. 
Idaho.  —  Taylor  v.  Hall,  8  Idaho  757, 
71  Pac.  116;  Toulouse  v.  Burkett,  2 
Idaho  265,  13  Pac.  172.  Ind.  —  In- 
diana Natural  Gas  &  Oil  Co.  v.  Stew- 
art (Ind.  App.),  90  N.  E.  384;  Diggs 
p.  Way,  22  Ind.  App.  617,  54  X.  E. 
412,  51  N.  E.  429.  Kan.  —  Holden  v. 
Clark,  16  Kan.  346.  Mich.  —  McCredie 
v.  Buxton,  31  Mich.  383.  Mont. — 
Sweeney  P.  Gt.  Falls  &  C.  R.  Co.,  11 
Mont.  523,  29  Pac.  15.  Mo.  —  Over- 
shiner  V.  Britton,  169  Mo.  341,  69  S. 
W.  17.  N.  Y.  —  Jackson  p.  Van  Slyke, 
52  X.  Y.  645;  Williams  v.  Hayes,  20 
X.  Y.  58;  Feneran  r.  Singer  Mfg. 
Co.,  20  App.  Div.  .-J4,  47  X.  Y.  Supp. 
284.  Utah.  —  Firman  v.  Bateman,  2 
Utah  268. 

As  to  failure  to  state  a  cause  of 
action,  see  supra,  last  preceding  note 
21. 

32.  U.  S.  —  Bardon  v.  Land  &  River 
Imp.  Co.,  157  U.  S.  327,  15  Sup.  Ct.  650, 
39  L.  ed.  719.  Ala.  —  Sands  v.  Ham- 
mell,  108  Ala.  624,  IS  So.  489.  Ark.— 
Mat  look  P.  Stone,  77  Ark.  195,  91  S.  W. 
553.  Cal.  —  Larkin  P.  Mullin.  128  Cal. 
449,  60  Pac.  1091.     Ga.  —  Milledgeville 

1  Laundry  Co.  v.  Gobert,  89  Ga. 
473,  15  S.  E.  551.  111.  —  Grace  v.  Mose- 
lev,  112  HI.  App.  100;  Kenned v  r. 
Stout,  26  HI.  App.  133.  la.—  In  re 
MeMurray'a  Estate,  107  Iowa  648,  78 
X.  W.  691.  Kan.  —  Hawley  v.  Histed, 
10  Kan.  266.  Mich.  —  Conger  P.  Hall, 
158  Mich.  447,  122  N.  W.  1073.  Mo. — 
Maze  v.  Baird,  89  Mo.  App.  348.  Mont. 
State  r.  District  Court,  38  Mont.  415, 
100  Pac.  207.  Neb.  —  Omaha  Carpet  Co. 
r.  Clapp,  2  Neb.^Unof.)  406,  89  X.  W. 
246.  N.  Y.  —  Faburn  r.  Dimon,  20  App. 
Div.  529,  47  N.  Y.  Supp.  227;  Williams 

It 


:31  to  objections  interposed  to  vari- 
limitations,32  laches.33  statute  of 

r.  Clements,  64  Hun  636,  19  N.  Y.  Supp. 
613;  Stewart  V.  Smith,  14  Abb.  Pr.  75. 
Pa.  —  In  re  Payne's  Estate,  204  Pa. 
535,  54  Atl.  337.  Tex.  —  DeWitt  v. 
Miller,  9  Tex.  239;  Boyd  v.  Ghent  (Tex. 
Civ.  App),  61  S.  W.  723.  Wash. — 
Mudgett  v.  Clay,  5  Wash.  103,  31  Pac. 
424. 

Pleading  Defenses  in  General.  —  The 
rule  requiring  that  the  statute  of  limi- 
tations must  have  first  been  pleaded  be- 
low before  it  can  be  considered  in  the 
appellate  court,  is  but  a  particular  in- 
stance of  the  general  rule,  namely,  that 
all  defenses,  not  going  to  jurisdictional 
matters,  or  to  error  apparent  of  record, 
must  be  first  raised  in  the  lower  court. 
They  cannot  be  raised  for  the  first  time 
on  appeal.  There  are  numerous  de- 
cisions upon  this  point.  Among  them 
are  the  following:  U.  S.  —  Canal  &  C. 
S.  R.  Co.  P.  Hart.  114  U.  S.  654,  5  Sup. 
Ct.  1127,  29  L.  ed.  226;  Gratton  Tp.  r. 
Chilton,  97  Fed.  145,  38  C.  C.  A.  84,  and 
cases  cited  there.  Ala.  —  Crenshaw  Co. 
r.  Fleming,  109  Ala.  554,  19  So.  906. 
Ariz.  —  Glencross  t'.  Evans,  36  Pac.  212. 
Ark.  —  Greenwich  Ins.  Co.  v.  State.  74 
Ark.  72,  84  S.  W.  1025.  Cal.  —  Hanson 
P.  Fricker,  79  Cal.  283,  21  Pac.  751. 
Fla.  — Pons  r.  Hart,  5  Fla.  457.  Idaho 
Smith  p.  Sterling,  1  Idaho  128.  111. — 
Snyder  P.  Xelson,  101  111.  App.  619. 
Ind.  —  Moore  P.  Shockley,  15  Ind.  360. 
la.  —  O.  S.  Kelley  Co.  P.  Chinn,  75  X. 
W.  315.  Kan.  —  Chamberlain  P.  Monk- 
house,  67  Kan.  836,  72  Pac.  860.  La.  — 
Abat  v.  Michel,  1  Mart.  (N.  S.)  240. 
Me.  — Tibbetts  v.  Penley,  83  Me.  118, 
21  Atl.  838.  Mass.  —  Manning  r.  Al- 
bee,  14  Allen  7,  92  Am.  Dec.  736.  Mich. 
Wardle  P.  Cummings,  86  Mich.  395,  49 
X.  W.  538.  Minn.  —  Dalbv  v.  Lauritzen, 
98  Minn.  75,  107  N.  W.*826.  Miss. — 
Talbert  P.  Melton,  9  Smed.  &  M.  9.  Mo. 
Midland  Elev.  Co.  r.  Cleary.  77  Mo. 
App.  29S.  Neb.  —  Houser  p.  McCrystal, 
5  Xeb.  (Unof.)  217,  97  X.  W.  828.  M. 
H.  —  State  V.  Rve,  35  X.  H.  368.  N.  J. 
Allen  r.  Smith,  12  N.  J.  L.  159.  N.  Y. 
McNabb  P.  Whissel,  75  App.  Div.  626, 
78  N.  Y.  Supp.  269.  Pa.  —  McGrau  v. 
Metropolitan  Life  Ins.  Co.,  5  Pa.  Super. 
488.  E.  I.  —  Jones  P.  Heneault,  20  R. 
I.  405,  40  Atl.  6.  W.  Va.  — Cann  r. 
Cann's  Heirs,  45  W.  Va.  563,  31  S.  E. 
923.  Wis.  —  Rudd  v.  Bell,  55  Wis.  563, 
13   X.   W.   446. 

33.     Ark.  —  Humphreys  v.  Butler,  51 
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frauds,34  and  res  judicata;25  to  matters  pertaining  to  the  specific  relief 
demanded  below;36  to  the  construction  and  validity  of  contracts;37  to 


Ark.  351,  11  S.  W.  479.  CaL  — Hill  v. 
Barner,  8  Cal.  App.  58,  96  Pac.  111. 
Colo.  —  Helm  v.  Brewster,  42  Colo.  25, 
93  Pac.  1101;  Mortgage  Trust  Company 
v.  Elliott,  36  Colo.  238,  84  Pac.  980. 
111.  —  Henshaw  v.  State  Bank,  239  111. 
515,  88  N.  E.  214;  Vollenweider  v.  Vol- 
lenweider,  216  111.  197,  74  N.  E.  795; 
Walker  v.  Denison,  86  111.  142;  O'Hal 
loran  v.  Fitzgerald,  71  111.  53.  Ind. — 
State  v.  Holloway,  8  Blackf.  45.  N.  Y. 
Duncan  v.  New  York  Mut.  Ins.  Co.,  138 
N.  Y.  88,  33  N.  E.  730.  S.  D.  —  Grant 
v.  Powers'  Dry  Goods  Co.,  23  S.  D.  1!).*), 
121  N.  W.  95.  Tex. —  Emmons  v.  Old- 
ham, 12  Tex.  18.  Vt.— Wilder 's  Exr. 
V.  Wilder,  82  Vt.   123,  72  Atl.  203. 

34.  Ga.  —  Johnson  v.  Latimer,  71 
Ga.  470;  Miller  v.  Smith,  6  Ga.  App. 
447,  65  S.  E.  292.  111.— Neagle  V. 
Kelly,  146  111.  460,  34  N.  E.  947.  la. — 
Holt  V.  Brown,  63  Iowa  319,  19  N.  W. 
235;  Lower  v.  Lower,  46  Iowa  525; 
Trayer  v.  Recder,  45  Iowa  272.  Mich. 
Beld  v.  Darst,  146  Mich.  143,  109  N. 
W.  275.  Mo.  —  Penninger  v.  Reilley, 
44  Mo.  App.  255;  Lafayette  Mut.  Bldg 
Assn.  v.  Kleinhoffer,  40  Mo.  App.  388; 
Scharff  v.  Klein,  29  Mo.  App.  549.  N. 
Y.  —  Eiseman  v.  Heine,  2  App.  Div. 
319,  37  N.  Y.  Supp.  861;  Artcher  v.  Zeli, 
5  Hill  200.  S.  C.  —  Rhode  v.  Tuten,  34 
S.  C.  496,  13  S.  E.  676.  Tex.— Miller 
v.  Drought  (Tex.  Civ.  App.),  102  S  W. 
145;  Day  v.  Dalziel  (Tex.  Civ.  App.), 
32  S.  W.  377. 

35.  U.  S.  — Adams  v.  Shirk,  117 
Fed.  801,  55  C.  C.  A.  25,  Cal. — 
Harper  v.  Gordon,  128  Cal.  489,  61  Pac. 
84.  111.  — Williams  V.  Lindblom,  163 
111.  346,  45  N.  E.  245.  Ind.  —  Echert 
V.  Binkley,  134  Ind.  614,  33  N.  E  619, 
34  N.  E.  441.  la.  —  Seekel  ».  Norman, 
78  Iowa  254,  43  N.  W.  190  Mo.  — 
School  District  V.  Matherly,  90  Mo. 
App.  403.  Tex.  —  Jones  v.  Lee  (Tex. 
Civ.   App.),  20  S.   W.   863. 

36.  U.  S.  —  Leathe  v.  Thomas,  97 
Fed.  136,  38  C.  C.  A.  75.  111.  —  Bank 
of  Commerce  V.  Miller,  202  III.  410,  66 
N.  E.  1039.  la.  —  Miner  v.  Rhynders, 
111  Iowa  725,  82  N.  W.  909;  Iowa 
Lumb.  Co.  v.  Foster,  49  Iowa  25,  31  Am. 
Rep.  140.  Kan.  —  Craven  v.  Bradley, 
51  Kan.  336,  .32  Pac.  1112.  N.  Y.  — 
Bernheimer  v.  Schmid,  73  App.  Div.  434, 
77  N.  Y.  Supp.  138.  N.  C.  —  Kennedy 
v.  Johnson,  69   N.  C.   249.     Va.  —  New 

Vol.  II 


South  Bldg.   &   Loan   Assn.  v.   Reed,  96 
Va.  345,  31   S.   E.   514. 

Grounds  of  Relief.  —  The  same  rule 
applies  to  the  grounds  upon  which  the 
relief  asked  for  is  based.  A  party 
cannot  upon  appeal  claim  relief  upon 
grounds  that  were  not  claimed  or  as- 
serted in  the  lower  court.  U.  S.  — 
Wasatch  Min.  Co.  V.  Crescent  Min. 
Co.,  148  U.  S.  293,  13  Sup.  Ct.  600, 
37  L.  ed.  454;  Albany  Perforated  W. 
P.  Co.  v.  John  Hoberg  Co.,  109  Fed. 
589,  48  C.  C.  A.  559.  Ark.  —  McDon- 
ald V.  Hooker,  57  Ark.  632,  23  S.  W. 
678.  Cal. —  Rogers  r.  Kimball,  121 
Cal.  247,  53  Pac.  648.  Colo.  —  Muir 
v.  Pratt,  18  Colo.  App.  363,  71  Pac. 
896.  Ga.  —  Nesbit  r.  Donald,  86  Ga. 
26,  12  S.  E.  183.  ILL  — Butler  v. 
Miller.  208  111.  231,  70  N.  E.  309;  Bal- 
lon v.  Hushing,  46  111.  App.  174.  Ind. 
Campbell's  Exrs.  v.  Lindley,  18  Ind. 
234.  la. —  Sartor  v.  Smith,  125  Iowa 
665,  101  N.  W  515;  King  V.  Wells, 
106  Iowa  649,  77  N.  W.  338.  La. — 
Stephens  v.  Duekett,  111  La.  979,  36 
So  89.  Mich.  —  Gaines  v.  Simons,  124 
Mich  477,  83  N.  W.  145.  Minn. — 
Glaucke  V.  Gerlich,  91  Minn.  282,  98 
N.  W.  94.  Mo.— Whitaker  v.  Wbit- 
aker,  175  Mo.  1,  74  S.  W.  1029; 
Wiseman  v.  Culver,  121  Mo.  14, 
25  S.  W.  540;  Miller  V  Martin.  16 
Mo.  508,  57  Am.  Dec.  242.  Mont. — 
Flannery  v.  Campbell,  30  Mont.  172, 
75  Pac.  1109.  N.  J.  —  Maguth  v. 
Board,  etc.  of  Passaic  County,  72  N. 
J.  L.  226,  62  Atl.  679.  N.  Y.  — Con 
solidated  Ice  Co.  v.  New  York,  166 
N.  Y.  92,  59  N.  E.  713;  Wasson  »'. 
Pettit,  117  N.  Y.  118,  22  N.  B.  56fi, 
5  LB.  A.  794.  Okla.  —  Myers  v. 
First  Presby.  Church,  11  Okla.  544, 
69  Pac.  874  Tex. —  Wills  Point  Merc. 
Co.  v.  Southern  Rock  Island  Plow  Co., 
31  Tex.  Civ.  App.  94,  71  S.  W.  292. 
Wis. —  Crowley  v.  C,  St.  P.,  M.  & 
O.  R.  Co.,  122  Wis.  287,  99  N.  W. 
1016. 

37.  U.  S.  —  City  of  Findlay  v.  Pertz, 
74  Fed.  681,  20  C.  C.  A.  662.  Cal. — 
King  v.  Meyer,  35  Cal.  646.  111. — 
Crone  v.  Garst,  88  111.  App.  124.  la.  — 
Foster  v.  Bowman,  55  Iowa  237,  7 
N.  W.  513.  Mass. —  Petty  v.  Allen, 
134  Mass.  265.  Mo.  —  St.  Louis  Agri- 
cultural  &   Mech.    Assn.   v.    Delano,   37 
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the  validity  or  invalidity  of  instruments;38  to  questions  of  title;39  to 
questions  arising  upon  the  authority  of  alleged  agents;40  to  allega- 
tions of  fraud  j41  to  alleged  errors  in  the  admission  or  exclusion  of 
evidence,42  aud  to  other  matters  in  the  conduct  of  the  trial,  including 
instructions;43  and,  in  general,  to  all  other  questions,  legal  or  eqnit- 


Mo.  App.  284.  N.  Y  —"New  York 
Bank  Note  Co.  V  Hamilton  Bank  Note 
Eng.  &  Ptg.  Co..  ISO  N.  Y  280,  715 
N.  E.  48.  Ore.  —  Krebs  Hop  Co.  v. 
Livesley,   104   Pac.   3. 

Illegal  Contract.  —  The  fact  of  the 
illegality  of  a  contract  will,  however, 
suo  motu,  be  noticed  by  the  court  upon 
appeal.  Claflin  r.  United  states  Credit 
System  Co.,  165  Mass  501,  43  N.  E. 
293.  See,  also,  Crich field  V.  Bermndez 
Asphalt  Pav.  Co.,  174  III  466,  51  N. 
E.  552,  where  the  ground  that  a  con 
tract  was  void  as  against  public  policy 
was  held  properly  urged  lor  the  first 
time  on  appeal. 

38.  U.  S.  —  McGaham  »'.  Nat.  Bank 
of  Rondout,  156  U.  S.  218,  15  Sup. 
Ct.  347,  39  L.  ed.  403.  Colo.  Mills 
V.  Angela,  1  Colo.  334.  III.  —  Harvey 
V.  Dunn,  89  111.  585.  La.  -State  r 
Breed,  10  La.  Ann.  491.  Md.  --  Mor 
gan  i?.  Briscoe,  4  Md.  271.  Mass. — 
Pray  V.  Wasdell,  146  Mass  324,  16 
N.  E.  266.  Mich.  —  Hogelskauip  v. 
Weeks,  37  Mich.  422.  Mo.—  Rogers 
V.  Gage,  59  Mo.  App.  107.  N.  Y. 
Guilfoyle  V.  National  Life  Assn.,  36 
App.  Div.  343,  55  N.  Y.  Supp.  236; 
Brown  v.  Piatt,  8  Bosw.  324.  Pa- 
in re  Hart's  Estate,  203  Pa.  492,  53 
Atl.  369;  Com.  »'.  Price,  15  Pa.  Super. 
342.  S.  C.  —  Price  r.  Richmond  &  D 
R.  Co.,  38  S.  C.  199,  17  S.  E.  732. 
Tex.  —  Blanton  r.  Ray,  66  Tex.  61,  17 
S.  "W.  264;  Urquhart  J'.  Wotnack,  53 
Tex.  616;  C.  R.  Cummings  &  Co.  v. 
Masterson,  42  Tex.  Civ.  App.  549,  93 
S.  W.  500;  Graves  v.  Hillyer  (Tex. 
Civ.  App.),  48  S.  W.  8S9.  Va.  —  Tate 
r.  Bank  of  the  State  of  N.  Y.,  96 
Va.  765,  32  S.  E.  476.  Wis.  —  Bishop 
v.  Pettingill,  115  Wis.  162,  91  N.  W. 
118,  653.  W.  Va.  — Vance  v.  Kirk, 
29  W.  Va.  344,  1  S.  E.  717. 

39.  U.  S.  —  Citv  of  Helena  v.  United 
States,  104  Fed.  113,  43  C.  C.  A.  429. 
Ala.  —  McCall  V.  Pryor,  17  Ala.  533. 
HI.  _  Woods  V.  Soncy,  184  111.  568,  56 
N.  E.  1015.  la.  —  Ham  v.  Wisconsin, 
I.    &    N.    R.    Co.,    61    Iowa    716,    17    N. 


W.  157  Kan. —  Moors  V.  Sanford,  2 
Kan.  App  243,  41  Pac.  1064.  La. — 
Adams  v.  Coons,  37  La.  Ann.  305.  Me. 
Sargent  v.  Machias,  65  Me.  591.  Mich. 
Davison  v.  Davison,  99  Mich.  625,  58 
N.  W.  637.  Miss.  —  Bowles  v.  Wright, 
34  Miss.  409.  Mo.  —  Walker  v.  Owen, 
7!l  Mo.  563;  Cornelius  v.  Grant,  8  Mo. 
59.  N.  Y.  —  Delafield  v.  Illinois,  26 
Wend.  192;  Mosselman  v.  Caen,  34 
Barb.  66,  21  Bow.  Pr.  248.  N.  C. — 
Wellons  v.  Jordan,  83  N  C  371. 
Wash.  —  Christ  Church  v  Beach,  7 
Wash.  65,  33  Pac.  1053  Wis.  —  Bell 
V.  Anderson,  74  Wis  638,  43  N  W. 
666;    Bogert   ».    Phelps,    14    Wis.   88. 

40.  la. —  Iowa  Homestead  Co  V. 
Duncomhe,  51  fowa  525,  I  N.  W  725. 
Mich.  —  Winchester  v.  King,  48  Mich. 
280,  12  N.  W  220.  Mo.  —  Wilson  V. 
Standard  Operating  Co.,  93  Mo.  App. 
121  N.  Y.  —  Mitchell  v  Vt.  Copper 
Min  Co.,  67  N  Y  280;  Wolfe  v. 
Security  Fire  Ins.  Co.,  39  N.  Y.  49; 
Wheeler  &  Wilson  Mfg.  Co.  v.  Elber- 
non,  84  Hun  501,  32  N.  Y.  Supp.  303. 
Tex. —  Chi.,  R.  I.  &  T.  R.  Co.  v. 
Douglass,  33  Tex  Civ.  App.  262,  76 
S.  W.  449.  Wash. —  Collins  v.  Fi- 
delity Trust  Co.,  33  Wash.  136,  73 
Pac.  1121 

41.  Mass.  —  Boylen  v.  Leonard,  2 
Allen  407  Minn.  —  Johnson  v.  Sher- 
wood, 45  Minn  9,  47  N.  W.  262.  N. 
C.  —  Waller  v  Mills,  14  N.  C.  515. 
S.  C.  —  Ariail  »;.  Ariail,  29  S.  C.  84, 
7  S.  E.  35.  Tenn.— Wat  kins  v.  Clif- 
ton Hill  Land  Co.,  91  Tenn.  683,  20 
S    W.   246. 

42.  Ala.  —  Zackowski  v.  Jones,  20 
Ala.  189.  HI.  —  Holbrook  v.  Coney,  25 
III  447.  Mich.  —  Cummin  v.  Wilcox, 
47  Mich.  501,  11  N.  W.  289.  Miss. — 
Alexander  v.  Eastland,  37  Miss.  554. 
N.  Y.  —  Cary  v.  White,  59  N.  Y.  336. 
Pa.  —  Keller  v.  Nutz,  5  Serg.  &  R.  246. 
Tex.  —  Trigg  V.  Moore,  10  Tex.  197. 
Wis.  —  Hanson  v.  Milwaukee  Mechan- 
ic's Mut.  Ins.  Co.,  45  Wis.  321.  And 
see   in    general,   infra,   V,    D,   3,   f. 

43.  See  infra,  V,  D,  3,  1. 
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able,  by  means  of  which  parties  seek  to  prosecute  or  to  defend  their 
rights.44 

5.  Error  From  State  Courts  to  Federal  Supreme  Court.  —  Tn  order 
to  give  the  Supreme  Court  of  the  United  States  jurisdiction  to  review 
the  decision  of  a  state  court,  the  judgment  or  decree  of  the  state 
court  must  come  within  the  three  categories  specified  in  the  federal 
statute.45  If  no  federal  question  embraced  within  the  provisions^of 
the  statute  is  raised  and  decided  in  the  state  court,  the  Federal  Su- 
preme Court  has  no  jurisdiction.46 

C.  Necessity  op  Consistent  Position.  —  1.     The  Rule.  —  Consist- 


44.  Negligence.  —  Questions  of  neg- 
ligence must  be  raised  below  if  to  be 
made  available  on  appeal.  Madden  v. 
Hughes,  185  N.  Y.  466,  78  N.  E.  167; 
Coon  v.  Syracuse  &  U.  R.  Co.,  5  N.  Y. 
492. 

Fellow-servant  Doctrine.  —  Coal  Belt 
Elec.  R.  Co.  v.  Kays,  217  111.  340,  75 
N.  E.  498;  St.  Louis  &  B  Elec.  R.  Co. 
V.  Erlinger,  112  III.  A  pp.  506;  Union 
Pacific  R.  Co.  v.  Elliott,  54  Neb.  299, 
74   N.  W.  627. 

Estoppel.  —  Mich.  —  Oolton  v.  Rupert, 
60  Mich.  318,  27  N  W.  520.  Mo. — 
Fehlig  v.  Busch,  165  Mo.  144,  65  S.  W. 
542;  Bethune  v.  Cleveland,  etc.  R.  Co., 
139  Mo.  574,  41  S.  W.  213.  Neb. — 
Courtnay  V.  Price,  12  Neb.  188,  10  N. 
W.  698.  N.  Y.  —  Leber  V.  Zucker,  Lev 
ett  &  Loeb  Co.,  36  Misc.  771,  74  N.  Y. 
Supp.  871. 

Counterclaim.  —  Set-off.  —  N.  Y.  — 
Hudson  River  W.  P.  Co.  »;.  Glens  Falls 
G.  &  E.  L.  Co.,  90  App.  Div.  513,  85 
N.  Y.  Supp.  577.  Tex.  —  Spradley  V. 
State,  23  Tex.  Civ.  App.  20,  56  S.  W. 
114.  Vt.  —  Amidown  &  Co.  v.  Osgood, 
24  Vt.  278,  58  Am.  Dec.  171  W.  Va. 
Colston  v.  Miller,  55  W.  Va.  490,  47  S. 
E.  268. 

Usury.  —  U.  S.  —  Newell  «.  Nixon,  4 
Wall.  572,  18  L.  ed.  305.  Ga.  —  Carter 
v.  People's  Nat.  Bank,  109  Ga.  573,  35 
S  E.  61.  111.  —  Payson  V.  Iroquois  B. 
&'.  L.  Assn.,  93  111.  App  621.  S.  C. — 
Blackwell  v.  McNiuch,  67  S.  C.  541,  46 
S.  E.  477.  Tex.  —  Rutherford  V.  Smith, 
28  Tex.  322. 

Satisfaction  of  Debt.  —  Pierce  v. 
Early,  79  Iowa  199,  44   N    W.  890 

Exemption  Laws.  —  Weil  »'.  Nevitt, 
18  Colo.  10,  31  Pac.  487;  Richardson 
V.  Woodring,  74  Iowa  149,  37  N.  W. 
122. 

Equities  against  bond  holders  cannot 
be  first  alleged  on  appeal.  Chillicotbe 
Paper  Co.  v    Wheeler,  68  111.  App.  343. 

VoL  II 


And  see  Joyce  v.  Perry,  111  Iowa  567, 
82  N.  W.  941,  which  was  a  suit  to  set 
aside  an  alleged  fraudulent  conveyance, 
and  where  it  was  held  that  certain  liens 
not  having  been  pleaded  below  could 
not  be  considered  by  the  appellate 
court. 

45.  U.  S.  Rev.  St.,  §  709,  amd.  Feb. 
18,  1S75,  ch.  18,  18  St.  at  L.  316;  U.  S. 
Comp.  St.,  1901,  p.  575.  See  Home  Ins. 
Co.  v.  City  Council,  93  U.  S.  121,  23  L. 
ed.   825. 

46.  Southern  R.  Co.  v.  Carson,  194 
U.  S.  136,  24  Sup.  Ct.  6"9,  48  L.  ed.  907; 
Nelson  V.  Moloney,  174  U.  S.  164,  19 
Sup.  Ct.  622,  43  L.  ed.  934;  McQuade 
V.  Trenton,  172  U.  S.  636,  1!)  Sup. 
Ct.  292,  43  L.  ed.  581;  Morrison  V. 
Watson,  154  U.  S.  Ill,  14  Sup.  Ct. 
995,  38  L.  ed.  927;  Putler  v.  Gage,  138 
(J.  S  52,  11  Sup.  Ct.  235,  34  L.  ed.  869; 
Fulton  V.  M'Affee,  16  Pet.  (U.  S.)  149, 
10   L.   ed.  918. 

Necessity  of  Decision.  —  The  Supreme 
Court  of  the  United  States  has  em- 
phatically and  repeatedly  said  that  in 
order  to  give  that  court  jurisdiction  on 
writ  of  error  to  the  highest  court  of 
a  state  in  which  a  decision  could  be 
had,  it  must  appear  affirmatively,  not 
only  that  a  federal  question  was  pre- 
sented for  decision,  but  that  it,  was  ac- 
tually decided  or  that  the  judgment  as 
rendered  could  not  have  been  given 
without  deciding  it.  Fowler  V.  Lamson, 
164  U.  S.  252,  17  Sup.  Ct.  112,  41  L.  ed. 
424;  California  Powder  Works  v.  Da- 
vis, 151  U.  S.  389,  14  Sup.  Ct.  350,  38 
L.  ed.  206;  Eustis  V.  Bolles,  150  U.  S. 
361,  14  Sup.  Ct.  131,  37  L.  ed.  1111; 
O'Neil  V.  Vermont,  144  U.  S.  323,  12 
Sup.  Ct.  693,  36  L.  ed.  450;  Brooks  v. 
Missouri,  124  U.  S  394,  8  Sup.  Ct.  443, 
31  L.  ed.  454;  Hamilton  Mfg.  Co.  v. 
Massachusetts,  6  Wall.  632,  18  L.  ed. 
904;  Miller  v.  Nicholls,  4  Wheat.  (U. 
S.)   311,  4  L  ed.  578. 
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ency  of  position  is  a  fundamental  requisite  in  appellate  proceedings. 
Parties  will  not  be  permitted  to  take  in  the  appellate  court  a  course 
at  variance  with,  or  inconsistent  with,  the  course  followed  by  them 
below.*7 

2.  Must  Not  Change  Theory  of  Case.  —  Where  a  case  is  heard  or 
tried  in  the  lower  court  upon  a  certain  theory,  another  and  a  different 
theory  cannot  be  presented  upon  appeal.48  The  rule  applies  equally 
to  the  general  theory  upon  which  the  right  of  action  was  based,49  or 


47.  Mich.  —  Nicholson  r.  Dyer,  45 
Mich  610,  8  N.  W.  515.  Mo.  —  Harper 
v.  Morse,  114  Mo.  317,  21  S.  \V.  517. 
N.  Y.  —  McGrath  r.  Mangels,  2  Misc. 
60  20  N.  Y.  Supp.  869;  Fay  v.  Mnhlker, 
1  Misc.  321,  20  N.  Y.  Supp.  671.  Term. 
Stamper  V.  Venable,  117  Tenn.  557,  97 
S.  W.  812.  See,  also,  cases  in  follow- 
ing  notes. 

48.  Among  many  decisions  are  the 
following  U.  S.  —  Lessor  Cotton  Co 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  114  Fed. 
133,  52  C.  C  A.  95.  Ariz.  —  Trevis  t> 
Ryan,  108  Pac.  461  Ark.  —  Southern 
Ins.  Co.  P.  Hastings,  64  Ark.  253,  41  S. 
W.  1093.  Colo.  —  Tubbs  v.  Roberts,  40 
Colo.  498,  92  Pac.  220.  Idaho.  —  In  re 
McVav's  Estate,  14  Idaho  56,  93  Pac. 
28  III.  —  Davis  v.  Illinois  Collieries 
Co.,  232  111.  284,  83  N.  E.  836;  Cleve- 
land, C,  C.  &  St.  L.  K.  Co.  v.  Stephens, 
74  111.  App.  5S6,  173  111.  430,  51  N.  K. 
69.  Ind. — Studabaker  r.  Faylor,  170 
Ind.  498,  83  N.  E.  747;  Baldwin  V.  Sid- 
dons  (Ind.  App.),  90  N.  E.  1055;  Indi- 
ana Natural  Gas  &  Oil  Co.  V.  Stewart 
(Ind.  App.),  90  N.  E.  384;  Tibbet  v. 
Zurbuck,  22  Ind.  App.  354,  52  N.  E  815 
la. —  Chi.  Tel.  Supply  Co.  r.  Marne  & 
Elkhorn  Tel.  Co.,  134  Iowa  252,  111  N. 
VV.  935;  Steele  r.  Crabtree,  128  Iowa 
65,  102  N.  W.  808.  Ky.  —  Thomas 
Bridges'  Son  v.  Evansville  Pressed 
Br.ck  Co.,  32  Ky.  L.  Rep.  292,  105  S. 
W  046.  Mich.  —  Canton  V.  Grinnell, 
138  Mich.  590,  101  N.  W.  811.  Mo. — 
Mangold  v.  Bacon,  130  S.  W.  23;  Brier 
V.  State  Exch.  Bank  of  Macon,  225  Mo. 
673,  125  S.  W.  469;  Welland  v.  Met- 
ropolitan St.  R.  Co  (Mo.  App),  129 
S  W.  441;  Krebs  v.  Bambrick  Bros. 
Const.  Co.  (Mo.  App.),  129  S.  W.  425; 
Groneweg  &  Schoentgen  Co.  v  Estes 
(Mo.  App.),  128  S.  W.  786;  Cobb  V. 
Houston,  117  Mo.  App  645,  94  S.  W. 
299;  Nance  v.  Metealf,  19  Mo.  App. 
183.  Mont.  —  Durfee  v.  Harper,  22 
Mont.  354,  56  Pac  582.     Neb.  —  Smith 


r.  Spaulding,  40  Neb.  339,  58  N.  W. 
952;  Commercial  State  Bank  v.  Ketch- 
urn,  I  Neb.  (Unof.)  454,  96  N.  W.  614. 
N.  J.  —  Cook  »;.  American  E.  C.  &  S. 
Gunpowder  Co.,  70  N.  J.  L.  65,  56  Atl. 
114.  N.  Y.  —  Wright  v.  Echert,  115 
App.  Div.  580,  100  N.  Y.  Supp.  979; 
Boden  t;.  Scholtz,  101  App.  Div.  1,  91 
N.  Y.  Supp.  437.  N.  D.  —  DeLaney  P. 
Western  Stock  Co.,  125  N.  W.  499. 
Okla.  —  Morrison  v.  Atkinson,  16  Okla. 
571,  85  Pac.  472.  Ore.  —  Durning  r. 
VValz,  42  Ore.  109,  71  Pac  662.  Pa. — 
Walls  r  Campbell.  L25  Pa.  346,  17  Atl. 
122;  Taylor  v.  Sattler,  6  Pa.  Super.  229. 
S.  D.  —  Dal  v.  Fischer,  20  S.  D.  426,  107 
N.  \V  534.  Utah. —Schuyler  v.  So. 
Pac.  Co.,  109  Pac.  458,  1025.  Wash. — 
Driver  p.  Gal  land,  109  Pac  593;  Stand- 
ard Furn.  Co  P.  Anderson,  38  Wash. 
582,  80  Pac  813. 

49.  U.  S. — BrocUenbrough  v.  Cham- 
pion Fibre  Co.,  176  Fed.  840. 
Ark.  —  Industrial  Mut.  Indem.  Co.  v. 
Thompson,  83  Ark.  574,  104  S.  W.  200, 
10  L.  R.  A.  (N.  S.)  1064.  Cal.  —  Bank 
cf  Visalia  v.  Dillonwood  Lumb.  Co., 
148  Cal.  18,  *2  Pac.  374.  111. —  Braid- 
wood  r.  Weilier,  89  111.  606.  Ind. — 
Donaldson  r,.  State  ex  rel.  Taylor,  167 
Ind.  553,  78  N.  E.  182.  la.— Chicago 
Tel.  Supplv  Co.  v.  M.  &  E.  Tel.  Co., 
134  Iowa  252,  111  N.  W.  935.  Mass.  — 
Galligan  v.  Old  Colony  St.  R.  Co.,  182 
Mass.  211,  65  N.  E.  48.  Mich. — 
Cooper  v.  Big  Rapids,  67  Mich.  607, 
35  N.  W.  173.  Mo.  —  McKenzie  r. 
Donnell,  151  Mo.  431,  52  S.  W.  214; 
Randolph  V.  Frick,  57  Mo.  App.  400; 
Scott  P.  Nevada,  56  Mo.  App.  189; 
Fell  P.  Rich  Hill  Coal  Min.  Co.,  23 
Mo.  App.  216.  N.  Y.  —  Ward  v.  Has- 
brouck,  169  N.  Y.  407,  62  N.  E.  434; 
Salisbury  »;.  Howe,  87  N.  Y.  128.  Wis. 
Walker  v.  Newton,  53  Wis.  336,  10  N. 
W  436;  Samuels  V.  Blanchard,  25  Wis. 
329.  And  see  cases  in  the  preced- 
ing note. 
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was  resisted,50  and  to  the  mutual  theory  assumed  by  both  parties.61 
Theories,  also,  accepted  by  the  parties  below  in  connection  with  the 
constructions  placed  upon  the  various  pleadings  cannot  be  departed 
from  in  the  appellate  court.52 


50.  Theory  of  defense  below  can- 
not be  changed  in  appellate  court. 
Lathrop  v.  Adkisson,  87  Ga.  339,  13 
S.  E.  517;  Capital  Bank  v.  Armstrong, 
62  Mo.  59;  Oberbeck  v.  Sportsman's 
Park   &   Club   Assn.,   17   Mo.   App.   310. 

And  see,  supra,  V,  B,  as  to  the 
general  proposition  that  a  defense  can- 
not be  raised  for  the  first  time  in  the 
appellate  court. 

51.  111.  —  American  Trust  &  Saw 
Bank  v.  Gueder  &  Paeschke  Mfg.  Co., 
150  111.  336,  37  N.  E.  227.  Ind.  — 
Reeves  V.  Grottendick,  131  Ind.  107, 
30  N.  E.  889;  Graham  v.  Nowlin,  54 
Ind.  3S9;  Bobbins  V.  Swain,  7  Ind. 
App.  486,  34  N.  E.  670.  la.  —  Laverty 
v.  Woodward,  16  Iowa  1.  Minn. — 
Davis  v.  Jacoby,  54  Minn.  144,  55  N. 
W.  908.  Miss. —  Coulter  v.  Robertson, 
14  Smed.  &  M.  18.  N.  Y.  —  Templeton 
v.  Wile,  3  N.  Y.  Supp.  9,  931.  N.  C— 
Cozart  V.  West  Oxford  Land  Co.,  113 
N.  C.  294,  18  S.  E.  337.  Tex.— Blum 
V.  Whitworth,  66  Tex.  350,  1  S.  W.  108. 

Treating  Case  as  One  in  Equity.— 
In  illustration  of  this  rule,  if  the 
parties  below  treat  the  case  as  an 
equitable  one,  they  cannot  assume  the 
theory,  in  the  higher  court,  that  the 
case  was  an  action  at  law.  U.  S.  — 
Reynes  v.  Dumont,  130  U.  S.  354,  9 
Sup.  Ct.  486,  32  L.  ed.  934.  Ind. — 
Ikerd  v.  Beavers,  106  Ind.  483,  7  N. 
E.  326;  Farmers'  Bank  v.  Butterfield, 
100  Ind.  229.  Ky.  —  Davidson  v.  Mor- 
rison, 86  Ky.  397,  5  S.  W.  871.  N. 
H-  —  Dunbar  &  Co.  v.  Locke.  6°  N. 
H.  442. 

No  Jurisdiction  Below.  —  Although 
the  theory  pursued  below  cannot  be 
changed,  yet  the  question  that  the 
lower  court  had  no  jurisdiction  mav, 
nevertheless,  be  raised  upon  appeal. 
Thus,  in  Lewis  v.  Cocks,  23  Wall  (TJ 
S.)  466,  23  L.  ed.  70,  it  was  held 
that  if  the  court  upon  looking  at  the 
proofs  found  none  at  all  of  the  mat- 
ters which  would  have  made  a  proper 
case  for  equity,  it  would  be  the  dutv 
of  the  court  to  recognize  the  fact 
and   give   it    effect,   though    not   raised 
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by  the  pleadings  nor  suggested  by 
counsel.  See,  also.  Oelrichs  v.  Spain, 
15  Wall.  (U.  S.)  211,  21  L.  ed.  43.  And 
compare  Reynes  v.  Dumont,  130  U.  S. 
354,  9  Sup.  Ct.  486,  32  L.  ed.  934.  See, 
also,  infra,  V,  D,  2,  b. 

52.  Among  the  decisions  in  point 
are  the  following:  Ala.  —  Hardeman 
t:.  Williams,  150  Ala.  415,  43  So.  726, 
10  L.  R,  A.  (N.  S.)  653;  Nashville, 
C.  &  St.  L.  R.  Co.  v.  Hammond,  104 
Ala.  191,  15  So.  935;  Richmond  &  D. 
R.  Co.  v.  Farmer,  97  Ala.  141,  12  So. 
66.  Cal.  —  Spiers  v.  Duane,  54  Cal. 
176;  Tully  v.  Tranor,  53  Cal.  274; 
Green  v.  Lake  Superior  &  P.  Fuse  Co., 
46  Cal.  408.  Colo.  —  Venner  r.  Denver 
Union  Water  Co.,  40  Colo.  212,  90 
Pac.  623;  Holman  v.  Boston  Land  & 
Security  Co.,  8  Colo.  App.  282,  45  Pac. 
519.  Ind. —  Oolitic  Stone  Co.  v.  Ridge, 
169  Ind.  639,  83  N.  E.  246;  Anderson 
Foundry  &  Mach.  Wks.  v.  Myers.  15 
Ind.  App.  385,  44  N.  E.  193.  Ky. — 
Southern  States  Mut.  Life  Ins.  Co  v. 
Herlihy,  128  S.  W.  91.  Minn.  —  Keyes 
r.  Minneapolis  &  St.  L.  R.  Co.,  36 
Minn.  290,  30  N.  W.  888.  Mo.  —  Shel- 
ton  v.  Franklin,  224  Mo.  342,  123 
S.  W.  1084.  N.  J.  —  Berg  v.  Rapid 
Motor  Vehicle  Co.,  75  Atl.  933;  Lari 
son  v.  Polhemus,  39  N.  J.  Eq  303. 
S.  C  — Flinn  v.  Brown,  6  Rich.  209. 
Tex.  —  Southern  Pac.  R.  Co.  v.  Ken- 
nedy, 9  Tex.  Civ.  App.  232,  29  S.  W. 
394."  Va.  —  Deatrick's  Admr.  t;.  State 
Life  Ins.  Co.,  107  Va.  602,  59  S.  E. 
4S9.  Wash.  —  Sylvester  v.  State,  46 
Wash.  585,  9.1  Pac.  15. 

Irregular  Practice  Below.  —  While 
the  parties  and  the  trial  court  cannot 
disregard  the  statutory  requirements 
as  to  practice  and  pleadings,  treating 
the  case  as  if  one  in  equity  rather  than 
at  law,  nevertheless,  in  the  interest  of 
a  speedy  disposition  of  the  merits  of 
the  matter,  it  will  be  so  treated  by  the 
appellate  court,  although,  if  the  ir- 
regularity had  been  taken  advantage 
of  in  apt  time,  it  might  have  been 
ground  for  reversal.  City  of  Chicago 
v.  Chicago  Terminal  Trans.  R.  Co., 
121  111.  App.  197;  Commissioners  of 
Highways  v.  Gibson,  7  111.  App.  231. 


APPEALS 


247 


D.  Necessity  for  Objection.  —  1.  Rule.  —  ihe  action  of  appel- 
late courts  is  confined  to  errors  appearing  in  the  record  and  those  to 
which  exceptions  have  been  duly  taken.  Except  as  to  substantia! 
matters  appearing  in  the  record  proper,  that  is.  the  pleadings,  de- 
murrer, verdicts  and  judgments,  objections  must  be  made  and  excep- 
tions must  be  taken  and  be  made  to  appear  by  a  bill  of  exceptions,  for 
appellate  tribunals  will  not  entertain  matters  which  have  not  been 
either  impliedly  or  expressly  passed  upon  by  the  lower  court.  All 
matters  of  record  are  impliedly  passed  upon.  All  else  must  be  made 
to  appear  as  objections  and  exceptions  by  a  bill  of  exceptions.63 

2.     Important  Exceptions.  —  a.     Error  Apparent  on  Record  —  The 


53.  Among  numerous  decisions  to 
this  effect  are  the  following:  U.  S. — 
Clark  r.  Fredericks,  105  U.  S.  4,  26 
L.  ed.  938;  King  r.  McLean  Asvlum, 
64  Fed.  331,  12  C.  C.  A.  145,  21  V. 
S.  App.  481.  Ala.  —  Birmingham  Loan 
&  Auction  Co.  V.  First  Xat.  Bank, 
100  Ala.  249,  13  So.  945.  Ariz.  — 
Santa  Rita  Land  &  Mining  Co.  r. 
Mercer,  3  Ariz.  181,  73  Pac.  398.  Ark. 
K.  C.  Southern  R.  Co.  V.  Greer,  90 
Ark.  531,  119  S.  W.  1121.  Cal.— 
Ackerman  B  Merle,  137  Cal.  157.  69 
Pac.  982.  Colo.  —  Price  r.  Immel,  109 
Pac.  941;  Guldman  v.  Wilder,  45  Colo. 
551,  101  Pac.  759;  Keefer  v.  Amicone. 
45  Colo.  110,  100  Pac.  594;  Ed.  Malley 
Co.  r.  Londoner,  41  Colo.  436,  93  Pac. 
488;  U.  S.  Seen  lit  v  &  Bond  Co.  v. 
Wolfe,  27  Colo.  218,  60  Pac.  637. 
Fla.  —  Upehurch  v.  Mizell,  50  Fla.  456, 
40  So.  29;  Robinson  r.  Sprincfield  Co., 
21  Fla.  203.  Ga.  —  Southern^  Bell  Tel. 
&  Tel.  Co.  v.  Parker,  119  Ga.  721, 
47  S.  E.  194.  111.  —  Layman  r. 
Detharding,  106  111.  App.  594.  Ind. 
Ter. — Anderson  V.  Thomas,  2  Ind. 
Ter.  79,  47  S.  W.  301.  Ind.  —  Lomax 
v.  Strange,  14  Ind.  21;  Richev  V.  Cleet 
(Ind.  App.),  92  N.  E.  175;  English  V. 
Randle,  29  Ind.  App.  681,  65  N.  E. 
22.  la.  —  Hipsley  v.  Price,  104  Iowa 
282,  73  N.  W.  584;  Starry  v.  Starry, 
21  Towa  254.  Kan.  —  Brown  V.  Flower, 
9  Kan.  App.  536,  58  Pac.  1015.  Ky.  — 
Brumley  t\  Nichols  &  Shepherd  Co., 
29  Ky.  L.  Rep.  139,  92  S.  W.  548. 
Me.  —  Dickey  v.  Maine  Tel.  Co.,  46 
Me.  483.  Md.  —  Whitcomb  r.  Mason, 
102  Md.  275,  62  Atl.  749.  Mass. — 
Zinn  r.  Rice,  161  Mass.  571,  37  N. 
E.  747.  Mich.  —  Dolsen  v.  Phoenix 
Preferred  Ace.  Ins.  Co.,  151  Mich.  228, 
115  N.  W.  50;  Redfield  v.  Reid,  148 
Mich.  545,  112  N.  W.  124;  Boehm  r. 
Detroit,  141  Mich.  277,  104  N.  W. 
626;    Mahait  v.  Codde,  106  Mich.  387, 


64  N  W.  164.  Minn— Watters  r. 
City  of  Mankato,  106  Minn  161,  118 
X.  '  W.  358.  Miss  —  Goodwin  v. 
Mitchell,  38  So.  657  Mo.  —  Sharp  P. 
Quincy,  O.  &  K.  C.  R.  Co.,  139  Mo. 
App  525,  123  S.  W.  507;  Harrison  «> 
South  Carthage  Min  Co.,  106  Mo.  App. 
32,  79  S.  W.  1160;  Schuchman  v.  Heath, 
38  Mo  App.  280.  Neb.  —  Farmers  & 
Merchants  Ins.  Co.  v  Dobney,  62  Neb 
213,  86  N.  W.  1070.  189  U.  S.  301, 
23  Sup  Ct.  565.  N.  J— Kearns  v. 
Waldron,  76  N.  J  L  370.  69  Atl.  960; 
O'Donnell  v.  Weiler  72  N  J  L.  142, 
59  Atl.  1055.  N.  M.  —  Gillett  V 
Chavez.  12  N.  M.  353,  78  Pac.  68. 
N.  Y.  —  Miller  v.  Isear.  99  N  Y 
Supp  869.  Okla.  —  Metz  v  Winne,  15 
Okla.  1.  79  Pac.  223.  Pa.  —  7n  re 
Simmonds,  19  Pa.  439  R.  I. —Stone 
v.  Langworthy.  20  R  I.  602,  40  Atl, 
832.  Tex. —  Menard  t;.  MacDonald 
(Tex.  Civ.  App.),  115  S.  W  63;  Kane 
v.  Pholars.  41  Tex  Civ.  App.  154.  90 
s.  W.  937;  O'Connor  v.  Koch,  9  Tex. 
Civ.  App.  586,  29  S.  W.  400.  Va.  — 
Union  Bank  v.  City  of  Richmond,  94 
Va.  316.  26  S.  E.  821.  Wash. —  Sand- 
ers p.  Stimson  Mill  Co  ,  34  Wash.  357. 
75   Pac.   974. 

Objections  Distinguished  From  Ex- 
ceptions.—  It  is  important  to  preserve 
the  distinction  between  an  objection 
and  an  exception.  An  objection  pre- 
cedes the  ruling  of  the  court,  and 
presents  to  the  court,  for  a  ruling 
thereon,  the  grounds  or  reasons  upon 
which  the  ruling  is  requested.  If, 
upon  the  ruling,  either  party  is  dis- 
satisfied, he  may  except,  and  the  ex- 
ception is  a  protest  against  the  ruling 
in  order  to  preserve  the  objection  for 
appellate  review.  Burdick,  New  Trials 
and   Appeals,   §  188. 

"An  objection  is  not  an  excep- 
tion in  any  legal  sense.  An  objection 
may   not   be   insisted   on;    if  overruled 
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exceptions  to  the  general  rule  fall  within  the  doctrine  of  apparent 
error  it  being  well  established  that  when  error  is  apparent  upon  the 
record,  such  error  will  be  reviewed  without  the  necessity  of  objec- 
tion and  exception.54  , 

b.  Questions  of  Jurisdiction.  —  Thus,  when  it  appears  from  the 
record  that  the  lower  court  had  no  jurisdiction,  such  tact  wi  1  be 
noticed  by  the  appellate  court  without  the  need  of  a  previous  objec- 

Moreover,  the  jurisdiction  of  the  reviewing  court  necessarily  de- 
pends  upon  the  jurisdiction  of  the  court  below,  and  since  the  higher 


or  sustained,  the  party  aggrieved  by 
such  ruling  must  except  thereto  at  the 
time,  in  the  mode  prescribed  by  law, 
or  he  cannot  afterwards  complain  of 
it."  Brownlee  v.  Hare,  64  Ind.  311, 
318. 

54.  U.  S.  —  Bennett  V.  Butterworth, 
11  How.  669,  13  L.  ed.  859;  Garland 
v.  Davis,  4  How.  131,  11  L.  ed.  907. 
Cal.  —  Fuller  V.  Ferguson,  26  Cal.  546. 
Conn.  —  Kiggs  v.  Zaleski,  44  Conn 
120.  Ga. —  MacKenzie  v.  Jackson,  82 
Ga.  80,  8  S.  E.  77.  HI.  —  People  v. 
Dragstran,  100  111.  286.  Kan.—  Co- 
lumbia Land  &  Cattle  Co.  v.  Daly,  46 
Kan.  504,  26  Pac.  1042;  Koehler  V. 
Ball,  2  Kan.  154.  Ky.  —  Pauer  t'. 
Simon,  6  Bush  514.  La.  —  Zollicoffer 
v.  Briggs,  3  Rob.  236;  Orso  v.  Orso, 
11  La.  61.  Md.  —  Mundell  v.  Hugh,  2 
Gill  &  J.  193.  Minn.  —  Jordan  v. 
Humphrey,  31  Minn.  495,  18  N.  W. 
450.  Mo.  —  State  ex  rel.  Ziegenhein 
i'.  Thompson,  149  Mo.  441,  51  S.  W. 
98;  Jones  v.  Tuller,  38  Mo.  363;  Jones 
v.  Kansas  City  &  N.  C.  R.  Co.,  86  Mo. 
App.  134.  N.C  —  Burton  V.  Wilming- 
ton &  W.  R.  Co.,  84  N.  C.  192.  Okla. 
Baker  v.  Hammett,  23  Okla.  480,  100 
Pac.  1114.  Pa.  —  Gregg  Tp.  v.  Jami- 
son, 55  Pa.  468.  Tex.  —  Hollingsworth 
v.  Holshousen,  17  Tex.  41;  Hahl  v. 
Kellogg,  42  Tex.  Civ.  App.  636,  94 
S.   W.   389. 

55.  U.  S.  —  Citv  of  New  Orleans  v. 
Howard,  160  Fed.  393,  87  C.  C.  A. 
345;  Morrison  v.  Burnette,  154  Fed. 
617,  83  C.  C.  A.  391;  Blachly  v.  Davis, 
1  McLean  412,  3  Fed.  Cas.  No.  1,456. 
Ark.  —  Pratt  v.  Frazer,  129  S.  W. 
1088;  Sibley  v.  Leek,  45  Ark.  346. 
la.  —  Schaller  &  Son  v.  Marker,  136 
Iowa  575,  114  N.  W.  43;  Groves  V. 
Richmond,  53  Iowa  570,  5  N.  W.  763. 
Md.  —  Schiff  c.  Solomon,  57  Md.  572. 
Mo.  —  Graham  v.  Ringo,  67  Mo.  324; 
Holman  v.  Renaud,  141  Mo.  App.  399, 
125  S.  W.  843.  N.  C  — Harper  v. 
Harper,  148  N.  C.  453,  62  S.  E.  553; 
VoL  II 


Lenoir  Realty  &  Ins.  Co.  V.  Corpen- 
ing,  147  N.  C.  613,  61  S.  E.  528;  Smaw 
V,  Cohen,  95  N.  C.  85.  Ohio.  —  The 
General  Bucll  v.  Long,  18  Ohio  St. 
521.  Tenn.  —  Bryan  v.  Norfolk  &  W. 
R.  Co.,  104  S.  W.  523.  Tex.  —  Mc- 
Daniel  V.  Staples  (Tex.  Civ.  App.),  113 
S.  W.  596;  Heidenheimer  V.  Marx,  1 
White  &  W.  Civ.  Cas.  §  171.  Va.  — 
Hanger  v.  Com.,  107  Va.  872,  60  S.  E. 
67.  Wis.  —  Pelton  v.  Blooming  Grove, 
3  Wis.  310. 

Record  Must  Show  Jurisdiction.  — 
That  the  record  must  show  the  juris- 
diction of  the  lower  court,  see 
infra,  345. 

Second  Appeal.  —  In  an  early  Ken- 
tucky case,  in  an  action  upon  breach 
of  warranty  of  title  to  land,  such  ac- 
tion being  a  local  one,  it  was  held, 
upon  a  second  appeal,  when  the  ques- 
tion of  jurisdiction  was  first  raised, 
that  since  the  declaration  manifested 
the  jurisdiction  or  want  of  it,  advant- 
age could  have  been  taken  of  want  of 
jurisdiction  upon  general  demurrer; 
but  where  the  cause  had  once  been 
to  the  court  of  appeals,  and  either 
through  the  inattention  of  the  party  or 
the  court,  that  point  had  not  been 
decided,  want  of  jurisdiction  could 
never  be  alleged  afterward.  Birney  v. 
Haim,  2  Litt.   (Ky.)   262. 

Removal  of  Causes  to  Federal 
Courts.  —  When  the  complaint  contains 
proper  jurisdictional  allegations,  then 
in  order  to  justify  the  court  in  dis- 
missing an  action  for  want  of  juris- 
diction, under  Act  March  3,  1875  (U. 
S.  Comp.  St.  1901,  p.  508),  evidence 
must  be  produced  which  convinces  the 
mind  to  a  legal  certainty  "that  such 
suit  does  not  really  and  substantially 
involve  a  controversy  properly  within 
the  jurisdiction  of  said  circuit  court." 
Roberts  v.  Lewis,  144  U.  S.  653,  12 
Sup.  Ct.  781,  36  L.  ed.  579,  dis- 
tinguished, Hill  v.  Walker,  167  Fed. 
241,  92  C.  C.  A.  633. 
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court  has  judicial  knowledge  of  the  extent  of  jurisdiction  of  lower 
courts,  the  objection  that  the  lower  court  had  no  jurisdiction  of  the 
subject-matter  may  be  first  raised  at  any  time  upon  appeal.56  That, 
however,  the  trial  court  had  no  jurisdiction  of  the  person,  will  not 
be  considered  unless  duly  objected  to  below,  if  the  fact  is  not  made 
to  appear  of  record.57 


56.  U.  S.  —  Chapman  v.  Barney,  129 
U.  S.  677,  9  Sup.  Ct.  426,  32  L.  ed 
800.  Ala.  —  WhortOD  v.  Morange,  62 
Ala.  201;  Wyatt  v.  Judge,  7  Port.  37. 
Dak.  —  Murrav  v  Eurris.  6  Dak.  170, 
42  X  W.  25.  Fla.  —  McMillan  V. 
Wiley,  45  Fla.  4S7,  33  So.  993.  111. — 
Citv'of  Aurora  v.  Scboeberlein,  230 
111  '  496,  82  N.  E.  860;  Mansfield  v. 
Mansfield,  203  111.  92,  67  N.  E.  497. 
Ind.  —  Steinmetz  v.  G.  H.  Hammond 
Co.,  167  Ind.  153,  78  N  E.  628;  Robert- 
son   t;     State,    109    Ind     79,    10    X.    E. 

-.  Doctor  v  Hartman.  74  Ind.  221; 
Boys  v.  Simmons,  72  In  1.  593;  Miller 
r  Billingsly,  41  End.  489;  Debs  r.  Dal 
ton,  7  Ind.  App.  84,  34  X.  E.  236. 
Ind.  Ter.  —  Shapleiph  Hdw.  Co.  v. 
Brittain.  2  Ind.  Ter  242.  48  S.  W. 
1069  la.  —  Cerro  Gordo  Countv  p. 
Wright  Co..  59  Iowa  485,  13  N.  W, 
645.  Kan.  —  St.  Louis,  S  F.  R.  Co. 
r.  Brown,  10  Kan.  App.  401.  61  Pac. 
457  Miss.  —  Green  p.  Creighton,  1° 
Smed.  &  M.  159.  4S  Am.  Dec.  742. 
Mo  —  Thomasson  r.  Mercantile  Town 
Mut.  Ins.  Co.,  217  Mo.  485,  116  S. 
W.  1092;  Bray  v.  Marshall,  66  Mo. 
122;  Henderson  v.  Henderson,  55  Mo. 
534.  N.  M.  —  De  Baca  v.  Wilcox,  11 
N  M.  346,  68  Pac.  922.  N.  Y.  — 
Fiester  r.  Shepard,  92  N.  Y.  251:  Burk 
0  Avers,  19  Hun  17;  Underbill  r. 
Cohen.  61  Misc.  627.  114  X.  Y.  Supp. 
115.  N.  C.  —  Fidelity  &  Deposit.  Co 
r.  Jordan,  134  X.  C.  236,  46  S.  E. 
496.  Pa. —  Fowler  V.  Eddv,  110  Pa. 
117,  1  Atl.  789;  Appeal  of  Stearlv,  3 
Grant  Cas.  270.  S.  C.  —  Hardin  P. 
Trimmier,  30  S.  C.  391,  9  S.  E.  342. 
Tex.  —  Bohl  r.  Brown.  2  Wills.  Civ. 
Cas.  §538.  Wis.  —  Mathie  v.  Mcintosh, 
40  Wis.  120;  Damp  v.  Dane,  29  Wis. 
419.   431 

Subject-Matter.  —  By  jurisdiction  of 
subject-matter  is  meant  jurisdiction  of 
the  class  of  cases  to  which  the  particu- 
lar case  belongs.  McCoy  p.  Able,  131 
Ind.  417.  30  N.  E.  528.  '.31  X.  E.  453; 
Chicago,  etc.  R.  Co.  v.  Sutton,  130  Ind. 
405,  410,  30  X.  E.  291. 

Question     Decided      Below.  —  Where 


the  subject-matter  belonged  to  a  class 
of  cases  within  the  jurisdiction  of  the 
court  below,  but  by  a  plea  in  abate- 
ment the  jurisdiction  of  the  court  as  to 
the  subject-matter  was  challenged,  and 
the  issue  thus  raised  decided  against 
appellant,  and  no  question  is  saved  for 
review,  the  question  cannot  be  consid- 
ered upon  appeal.  United  States  Health 
&  Ace.  Ins.  Co.  v.  Clark,  41  Ind.  App. 
345,  83  N.  E.  760.  And  see,  Levin- 
son  v.  Godfrey  (N.  J.),  74  Atl.  278. 

Effect  of  Statute.  —  The  statute  may 
provide  that  the  reviewing  court  shall 
not  dismiss  an  appeal  for  want  of 
jurisdiction  of  the  subject-matter,  un- 
less objection  has  been  made  below. 
Campbell  p.  111.  Cent.  R.  Co.,  16  Lea 
(Tenn.).  270. 

Jurisdictional  Amount.  —  The  weight 
of  authority  would  seem  to  be  that  the 
question  of  jurisdiction  for  want  of  the 
requisite  jurisdictional  amount  cannot 
be  raised  for  the  first  time  on  appeal. 
U.  S.  — Giles  v.  Harris,  189  U.  8.  475, 
3  p.  Ct.  639,  47  L.  ed.  909.  Ala. — 
Roberts  r.  Burke,  6  Ala.  348.  Kan. — 
Zeisler  p.  Bingman,  9  Kan.  App.  447, 
60  Pac.  657;  Barton  v.  Pond,  8  Kan. 
App.  859,  55  Pac.  519.  La.  —  Simpson 
P.  Peirce,  6  Rob.  440.  Vt.  —  Powers  p. 
Thayer,  30  Vt.  361.  Compare,  however, 
Cochran  r.  Childs,  111  Fed.  433,  49  C. 
C.  A.  421;  Smaw  p.  Cohen,  95  N.  C.  85. 

57.  U.  S.  —  Bradstreet  P.  Thomas, 
12  Pet.  59,  9  L.  ed.  999;  Hill  r.  W7alker, 
167  Fed.  241,  92  C.  C.  A.  633.  111. — 
Adams  v.  Crown  Coal,  etc.  Co.,  198  111. 
145,  65  X.  E.  97;  Alton  p.  Kirsch,  68 
111.  261.  la.  — Matter  of  Capper's 
Will,  85  Iowa  82,  52  X.  W.  6.  Kan. — 
Wells  r.  Patton,  50  Kan.  732,  33  Pac. 
15;  Anderson  v.  Burchett,  48  Kan.  781, 
30  Pac.  174;  Burdette  V.  Corgan,  26 
Kan.  102.  Ky.  —  Singletarv  v.  Candy 
Co.,  129  Ky.  556,  112  S.  W/637.  Mont. 
Gage  P.  Maryatt,  9  Mont.  265,  23  Pac. 
337.  N.  Y.  —  Burdick  v.  Freeman,  120 
X.  Y.  420.  24  X.  E.  949.  Wis. —  Wick- 
ham  P.  South  Shore  Lumb.  Co.,  89  Wis. 
23.  61  N.  W.  287.  And  see,  V,  D,  3,  b, 
infra. 

In    Hill    v.    Walker,    167    Fed.    241, 
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c.  Failure  To  State  Cause  of  Action.  —  Again,  that  the  complaint 
or  petition  fails  to  state  a  cause  of  action  is  an  apparent  matter, 
and  such  a  question  may,  by  great  weight  of  authority,  be  raised 
on  appeal  despite  a  failure  to  object  in  the  lower  court.58 

3.  Some  Particular  Applications  of  the  Rule.  —  a.  The  Pule  in 
General.  —  The  few  exceptions  being  recognized,  the  rule  otherwise 
extends  to  practically  every  objection  that  arises  upon  appeal.69  Some 
applications  of  the  rule  are  herein  set  forth. 


Judge  Amidon,  after  pointing  out  that 
federal  courts  are  courts  of  limited 
jurisdiction,  and  that  the  object  of  the 
Act  of  1875,  sec.  5,  was  to  release  the 
federal  Courts  from  the  rule  of  the 
common  law  by  which  all  objections 
to  the  jurisdiction  were  waived  by 
pleading  to  the  merits,  and  to  enable 
those  courts  to  protect  themselves  at  all 
times  against  frauds  upon  their  juris- 
diction, held  that  the  objection  should 
be  raised  "directly  and  clearly  in  the 
court  where  it  can  be  met  with  the  least 
trouble  to  courts  and  the  least  expense 
to   litigants." 

58.  Among  many  decisions  are  the 
following:  U.  S.  —  Western  Union  Tel. 
Co.  v.  Sklar,  126  Fed.  295,  61  C.  C.  A. 
281.  Ala.  —  Trott  V.  Birmingham  R., 
Light  &  Power  Co.,  144  Ala.  383,  39  So. 
716.  Cal.  — Russell  v.  Byron,  2  Cal. 
86.  Colo. —  Hoy  v.  Leonard,  13  Colo. 
App.  449,  59  Pac.  229.  Fla.  —  City  of 
Jacksonville  v.  Massey  Business  Col- 
lege, 47  Fla.  339,  36  So".  432;  Pittman's 
Admr.  v.  Myrick,  16  Fla.  692.  Idaho. 
Gorman  v.  Boise  County  Comrs.,  1 
Idaho  655.  111.  —  Chicago  &  Alton  R. 
Co.  v.  Eselin,  86  111.  App.  94;  Thamm 
v.  Lahey,  59  111.  App.  73.  Ind.  —  Bols- 
ter v.  Catterlin,  10  Ind.  117;  Bertha  v. 
Sparks,  19  Ind.  App.  431,  49  N.  E.  831. 
Ky.  —  Walters  v.  Chinn,  1  Mete.  499. 
Me.  —  Loggie  V.  Chandler,  95  Me.  220, 
49  Atl.  1059.  Mo.  —  Hudson  v.  Cahoon, 
193  Mo.  547,  91  S.  W.  72;  Bateson  v. 
Clark,  37  Mo.  31;  Jarrett  v.  Mohan,  142 
Mo.  App.  29,  126  S.  W.  212.  Mont. — 
Territory  v.  Virginia  Road  Co.,  2  Mont. 
96.  Neb.  —  Brugman  v.  Burr,  30  Neb. 
406,  46  N.  W.  644.  N.  C  — Manning 
v.  Roanoke  &  T.  R.  Co.,  122  N.  C.  824, 
28  S.  E.  963;  Tucker  v.  Baker,  86  N. 
C.  1.  Ore.  —  Horn  v.  United  States 
Min.  Co.,  47  Ore.  124,  81  Pac.  1009; 
Evarts  v.  Steger,  5  Ore.  147.  S.  D. — 
Goldberg  v.  Sisseton  L.  &  T.  Co.,  123 
N.  W.  266;  Porter  v.  Booth,  1  S.  D.  558, 
47  N.  W.  960.  Va.  —  Poling  v.  Wil- 
liams, 55  W.  Va.  69,  46  S.  E.  704.    Wis. 

vol.  n 


K.  v.  H.,  20  Wis.  239,  91  Am.  Dec.  397. 

Sufficiency  Never  Waived.  —  The  suf- 
ficiency of  the  complaint  is  never 
waived,  and  may  be  objected  to  upon 
appeal.  Neal  v.  Roach  (Ore.),  107  Pac. 
475. 

Contra,  Ark.  —  Sidle  v.  Michark  Mfg. 
Co.,  91  Ark.  299,  121  S.  W.  349.  la. — 
Iowa  Stone  Co.  v.  Crissman,  112  Iowa 
122,  83  N.  W.  794;  Hendershott  V.  Hol- 
lister,  46  Iowa  710;  Delany  v.  Reade,  4 
Iowa  292.  La.  —  Yorke  t>.  Scott,  23 
La.  Ann.  54.  Mass.  —  Wood  v.  Dean, 
165  Mass.  559,  43  N.  E.  510.  Neb. — 
Pearce  v.  McKay,  45  Neb.  296,  63  N. 
W.  851.  N.  Y.  — Weidner  v.  Olivit. 
108  App.  Div.  122,  96  N.  Y.  Supp.  37, 
188  N.  Y.  611,  81  N.  E.  1178;  Pope  v. 
Dinsmore,  29  Barb.  367;  Abernethy  t;. 
Church  of  the  Puritans,  3  Daly  1.  S. 
C— Shell  v.  Boyd,  32  S.  C.  359,  11  S. 
E.  205. 

59.  Thus,  as  said  by  Judge  Rodman, 
in  Williamson  v.  Canal  Co.,  78  N.  C. 
156:  "We  believe  it  is  the  general,  it 
not  universal,  practice  of  Courts  of 
Appeal,  to  permit  no  errors  to  be  as- 
signed before  them,  which  were  not  as 
signed  in  the  court  below,  except  per- 
haps, that  the  court  in  which  the  trial 
was  had,  had  no  jurisdiction  of  the  ac- 
tion, and  that  the  complaint  contains 
no  sufficient  cause  of  action.  Our  ap- 
peal is  a  substitute  for  the  old  writ  of 
error,  and  our  case  stated,  for  a  bill 
of  exceptions.  The  very  name  of  this 
last,  implies  that  the  exception  to  the 
ruling  or  other  act  of  the  judge,  must 
have  been  taken  in  the  court  below; 
and  the  older  authorities  hold  that  it 
must  have  been  taken  during  the  trial 
and  then  noted  and  put  in  form  and 
nresented  to  the  judge  for  his  seal,  at 
least  during  the  term.  .  .  .  And 
this  appears  still  to  be  the  rule,  where 
it  has  not  been  altered  by  statute. 
.  .  .  The  reason  assigned  for  this 
practice  is,  that  it  is  proper  to  inform 
both  the  judge  and  the  appellee,  of  the 
exception,  while  the  error,  if  any,  may 
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b.  Objections  to  Remedies.  —  That  the  wrong  remedy  was  adopted 
below  cannot  for  the  first  time  be  made  an  objection  in  the  appellate 
court.60  This,  for  example,  applies  when  it  is  claimed  that  the  remedy 
should  have  been  at  law  rather  than  in  equity,  and  vice  versa.61 


perhaps  be  corrected.  This  reason  ap- 
plies with  equal  force  in  our  present 
practice.  .  .  .  Defendants  urge 
that  by  this  rule,  any  review  by  this 
court  of  the  principal  question  of  law 
in  the  case,  is  precluded.  That  may  be 
true.  But  the  rule  is  not  only  just  and 
reasonable  in  itself,  but  is  essential  to 
the  administration  of  justice;  it  has 
been  long  acted  on  and  ought  to  be 
well  known,  and  this  court  is  not  at 
liberty  to  depart  from  it  in  any  case." 
See,  also,  Griggs  v.  Le  Poidevin,  11 
Neb.  385,  9  N.  W.  557;  Stout  v.  Woodv, 
63  N.  C.  37. 

60.  Ind.  —  Scudder  v.  Jones,  134 
Ind.  547,  32  N.  E.  221.  HI.  —  Glen- 
non  v.  Britton,  155  111.  232.  40  N.  E. 
594.  la.  —  Easton  r.  Somerville,  111 
Iowa  164,  82  N.  W.  475,  82  Am.  St. 
Rep.  502.  Mich. —  Hewitt  V.  East 
Jordan  Lumb.  Co.,  136  Mich.  110,  98 
N\  W.  992  (that  the  action  should 
have  been  brought  under  a  different 
statute  than  the  one  sued  on);  Dur- 
fee  r.  Abbott,  50  Mich.  479,  15  N. 
W.  559  (that  scire  facias  on  a  former 
judgment  should  have  been  instituted 
iad  of  another  suit).  N.  Y. — 
Buffalo  Stone  &  Cement  Co.  v.  Dela- 
ware, L.  &  W.  R.  Co.,  130  N.  Y.  152, 
29  N.  E.  121;  People  r.  McLean,  80 
N.  Y.  254  (that  certiorari  was  not  the 
proper  remedv);  People  v.  Coler,  58 
A  pp.  Div.  347,  68  X.  Y.  Supp.  1101 
(that  mandamus  proceedings  pursued 
below  was  not  the  proper  remedy). 

Former  Suit.  —  Objection  Below. — 
The  point  is  made  that  the  bill  of  ex- 
ceptions shows  that  the  plaintiff 
elected  to  rely  upon  replevin  and  first 
instituted  an  action  in  replevin  and 
that  he  can  not  now  sue  for  conver- 
sion without  showing  some  disposition 
of  the  replevin  suit.  It  is  sufficient 
to  say  that  this  point  was  not  made 
during  the  trial  and  that  the  bill 
shows  that  the  replevin  suit  was  never 
perfected  by  service  of  the  writ.  De- 
fendant should  have  interposed  this 
objection  at  or  before  the  trial  below. 
Maekler  r.  Schuster,  68  Mo.  App.  670. 

Method  of  Adjudication. — ' '  The  point 


is  made  that  the  court  had  no  juris- 
diction to  try  the  case  in  such  a 
summary  manner.  It  does  not  present 
a  jurisdictional  question.  Conceding 
there  is  a  question  as  to  the  proper 
remedy,  the  defendant,  without  objec- 
tion, submitted  to  the  method  of 
adjudication  adopted,  and  the  question 
of  the  regularity  of  the  procedure  can- 
not be  first  raised  in  this  court." 
Logan  r.  McCahan,  102  Iowa  241  71 
N.  W.  252. 

Remedy.  —  No  Objection  Below. — 
"Counsel  for  appellee  open  their  argu- 
ment by  insisting  that  quo  warranto 
is  not  a  proper  remedy  for  the  al- 
leged wrongs  complained  of  in  the 
information,  and  that  we  must  affirm 
the  judgment  on  that  ground.  That 
question  was  not  raised  in  the  circuit 
court  by  motion  to  set  aside  the  leave 
granted  for  filing  the  information,  or 
in  any  other  manner."  Respondent 
therefore  is  not  entitled  as  of  right 
to  urge  on  appeal  that  relator  had 
mistaken  his  remedy.  People  V.  Chi- 
cs, go  Tel.  Co.,  220  111.  238,  77  N.  E. 
245. 

61.  Objection,  on  appeal,  that 
remedy  should  have  been  at  law,  too 
late.  U.  S.  —  Union  Pacific  R.  Co.  V. 
Harris,  63  Fed.  800,  12  C.  C.  A.  598, 
27  U.  S.  App.  450;  Foltz  v.  St.  Louis 
&  S.  F.  R.  Co.,  60  Fed.  316,  8  C.  C. 
A.  635.  Ark. —  Sexton  v.  Pike,  13 
Ark.  193.  Fla.  —  Trustees  of  Internal 
Imp.  Fund  v.  Gleason,  39  Fla.  771, 
23  So.  539.  111.—  Village  of  Vermont 
i.  Miller,  161  111.  210,  43  N.  E.  975; 
Stout  V.  Cook,  41  111.  447;  Whalen  V. 
Billings,  104  111.  App.  281;  Darby  v. 
Dixon,  4  111.  App.  187.  la. —  Gill  V. 
Patton,  118  Iowa  88,  91  N.  W.  904. 
Mass.  —  Haskell  P.  Merrill,  179  Mass. 
120,  60  N.  E.  485.  Mich.  —  Lawrence 
r.  Kirby,  145  Mich.  432,  108  N.  W. 
770.  Neb.  —  Morris  r.  Haas,  54  Neb. 
579,  74  X.  W.  828.  N.  Y.  —  Nicker- 
son  V.  Canton  Marble  Co.,  35  App. 
Div.  Ill,  54  N.  Y.  Supp.  705;  Bruce 
r.  Kelly,  7  Jones  &  S.  27.  Ore. — 
Larch  Mountain  Inv.  Co.  v.  Garbade, 
41  Ore,  123,  68  Pac.  6. 
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This  rule  also  applies  to  objections  relating  to  the  form  of  action.*2 
c.     Parties.  —  Defects  as  to  parties,  especially  as  to  formal  or  proper 
parties,  must  be  objected  to  below.63     The  rule  is  applied  to  mis- 
joinder,64 and,  in  some  jurisdictions  even  to  nonjoinder,60  although, 


Objection  too  late  that  remedy 
should  have  been  in  equity.  U.  S.  — 
Burbank  v.  Bigelow,  154  U.  S.  558, 
14  Sup.  Ct.  1163,  19  L.  ed.  51;  Fisher 
v.  Knight,  61  Fed.  491,  9  C.  C.  A. 
582,  17  U.  S.  App.  502.  111.  —  Conk  - 
lin  v.  Plant,  34  111.  App.  264.  la. — 
Spelman  v.  Gill,  75  Iowa  717,  38  N. 
W.  168.  Mo.  — Leitch  v.  Miller,  40 
Mo.  App.  180.  Wis.  —  Buflington  V. 
Bardon,  80  Wis.  635,  50  N.  W.  776. 

62.  U.  S.  —  Marine  Bank  v.  Fulton 
Bank,  2  Wall.  252,  17  L.  ed.  785;  Chi. 
&  N.  W.  E.  Co.  v.  De  Clow,  124 
Fed.  142,  61  C.  C.  A.  34.  Conn.  —  Rus- 
sell v.  Stocking,  8  Conn.  236.  111.  — 
Watson  v.  Wolverton,  41  111.  241.  la. 
Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.,  123  Iowa  432,  99  N.  W. 
121;  Garland  v.  Wholebau,  20  Iowa 
271.  Me.  —  Emmons  v.  Lord,  18  Me. 
351.  Mass.  —  Brown  v.  Waterman,  10 
Cush.  117.  Mich.  —  Ebel  v.  Piehl,  134 
Mich.  64,  95  N.  W.  1004.  N.  Y.  — 
Campbell  v.  Muller,  19  Misc.  189,  43 
N.  Y.  Supp.  233;  Smith  v.  Elder,  3 
Johns.  105.  Pa.  —  Bennet  v.  Bullock, 
35  Pa.  364;  Ellis  v.  Alta  Friendlv 
Soc,  16  Pa.  Super.  607.  Va.  — Eagle's 
v.  Hook,  22  Gratt.  510.  Wash. — 
Schmidt  v.  Olympia  Light  &  Power 
Co.,  40  Wash.  131,  82  Pac.  184. 

Special  or  General  Assumpsit. — 
An  objection  to  the  effect  that  special 
assumpsit  instead  of  the  common 
counts  should  have  been  the  form 
of  the  action  below,  cannot  be  raised 
for  the  first  time  on  appeal.  Nelson 
v.   Godfrey,   74   Vt.   470,   52  Atl.   1037. 

63.  U.  S.  — Gibbs  v.  Diekma,  131 
U.  S.  clxxxvi,  26  L.  ed.  177.  Ark. — 
Spear  Min.  Co.  v.  T.  J.  Shinn  &  Co., 
124  S.  W.  1045;  Collins  v.  Lightle, 
50  Ark.  97,  6  S.  W.  596.  Colo.  —  Mel- 
sheimer  v.  Hommel,  15  Colo.  475,  24 
Pac.  1079.  111.  —  Berndt  v.  Armknecht, 
50  111.  App.  467.  Ind.  —  Havs  v. 
Walker,  90  Ind.  105.  la.  —  Iowa 
Stone  Co.  v.  Crissman,  112  Iowa  122, 
83  N.  W.  794.  Kan. —  Cook  v.  Con- 
don, 6  Kan.  App.  574,  51  Pac.  587. 
Ky.  —  Keith  v.  Wilson,  3  Mete.  201. 
Mich.  —  Butterworth    v.    Gilchrist,    53 
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Mich.  22,  18  N.  W.  542.  Mo. — 
Tapana  v.  Shaffray,  97  Mo.  App.  337, 
71  S.  W.  119,  citing  Rev.  St.  1899, 
S§602,  864.  Neb.  — Tavlor  v.  Wecker 
ly,  69  Neb.  739,  96  N.  W.  618.  N.  Y.  — 
Philips  v.  New  York  El.  R.  Co.,  14 
App.  Div.  595,  44  N.  Y.  Supp.  28; 
Sheldon  v.  Wood,  2  Bosw.  207.  Ohio. 
Howard  v.  Levering,  8  Ohio  C.  C. 
614.  Ore.  —  Thompson  v.  Hibbs,  45 
Ore.  141,  76  Pac.  778.  S.  C.  —  Eel 
lams  v.  Prior,  64  S.  C.  543,  43  S.  E. 
25.  Tex.  —  Spicer  v.  Taylor  (T«x.  Civ. 
App.),  21  S.  W.  314.  Wash. —  Buckl.^ 
v.  Reynolds,  108  Pac.  1072;  Jenkins 
v.  Columbia  Land  &  Imp.  Co.,  13  Wash. 
502,  43  Pac.  328. 

64.  U.  S.  —  Swanger  V.  Atchison, 
etc.  R.  Co.,  218  U.  S.  159,  30  Sup. 
Ct.  639,  54  L.  ed.  639;  Herndon  r. 
Chi.,  R.  I.  &  P.  R.  Co.,  218  U.  S. 
135,  30  Sup.  Ct.  633,  54  L.  ed.  633. 
Ala.  —  Cazalas  v.  Rodayt,  35  Ala.  256. 
Ark.  —  Long  v.  De  Bevois,  31  Ark. 
480.  Colo.  —  Moore  V.  Vickers,  3  Colo. 
App.  443,  34  Pac.  257.  111.  —  Ohio  Oil 
Co.  v.  Daughetee,  240  111.  361,  88  N. 
E.  818;  People  v.  O'Connor,  239  111. 
272,  87  N.  E.  1016;  Jo  Daviess  County 
v.  Staples,  108  111.  App.  539.  Ind. — 
Gatling  v.  Newell,  9  Ind.  572.  la. — 
Easton  v.  Somerville,  111  Iowa  164,  82 
N.  W.  475.  Ky.  — Roberts  v.  Phillips, 
11  Bush  11.  Mich.  — Bell  v.  Todd, 
51  Mich.  21,  16  N.  W.  304.  Minn. — 
Breault  v.  Merrill  &  Ring  Lumb.  Co.,  72 
Minn.  143,  75  N.  W.  122.  Miss.  —  Pugh 
v.  Boyd,  38  Miss.  326.  Mo. —  Roth- 
schild l?.  Lynch,  76  Mo.  App.  339.  Neb. 
Culbertson  Irr.  &  W.  P.  Co.  v.  Wildman, 
45  Neb.  663,  63  N.  W.  947.  N.  J. — 
Peterson  v.  Christianson,  68  N.  J.  L 
392,  56  Atl.  288.  N.  Y.  —  Allen  v.  Buf 
falo,  38  N.  Y.  280;  Campbell  V.  Heil 
and,  55  App.  Div.  95,  66  N.  Y.  Supp 
1116.  Okla.  — K.  C,  M.  &  O.  R.  Co.  v 
Shntt,  104  Pac.  51;  Choctaw,  O.  &  G 
R.  Co.  v.  Burgess,  21  Okla.  653,  97  Pac 
271.  Pa.  — Kelley  v.  Kelley,  182  Pa 
131,  37  Atl.  830.  Tex.  — Green  v.  Scot- 
tish-American Mortg.  Co.,  18  Tex.  Civ. 
App.  286,  44  S.  W.  319. 

65.  Ala.  —  Carwile  v.  Crump,  51  So. 
744.     D.  C.  —  Slater    v.    Hamacher,   15 
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generally,  the  fact  that  necessary  parties  are  not  before  the  court 
nia3r  be  objected  to  upon  appeal.66 

The  capacity  of  parties  to  sue  and  to  be  sued  has  been  previously 
considered.67 

d.  Process  and  Notice.  —  Objections  based  upon  alleged  error  in 
the  form,  issuance,  or  service  of  the  summons  or  other  process  are  a 
part  of  the  necessary  proceedings  in  the  lower  court.68  The  rule, 
likewise,  applies  to  objections  relating  to  alleged  defective  notice.69 

e.  Pleadings.  —  Deficient  or  faulty  pleadings  must  be  objected  to 
below.70    This  rule  applies  to  defects  in  the  declaration  or  petition. 


App.  Cas.  558.  HI.  —  Geist  P.  Roth- 
schild, 90  111.  App.  324.  Ind.—  Ward 
P.  Yarnelle,  91  N.  E.  7.  la.  —  Zion 
Church  P.  Parker,  114  Iowa  1,  B6  N. 
W.  60.  Miss.  —  Academy,  Chamberlin- 
Hunt  V.  Port  Gibson  Mfg.  Co.,  80  Miss. 
517,  32  So.  116.  Mo.  —  Monroe  v 
Crawford,  163  Mo.  178,  GA  S.  W.  373 
N.  H.  —  Goodell  r.  Woodbury,  71  N.  H 
378,  52  Atl.  855.  N.  Y.  —  Campbell  P. 
Heiland,  55  App-  Div.  95,  66  x-  Y-  SuPP 
1116.  S.  0.  — Shell  P.  Boyd,  32  S.  C 
359,  11  S.  E.  205.  Tenii.  —  Powers- 
Taylor  Drug  Co.  r.  Watford  (Tcnn.  Ch. 
App.),  53  S.  W.  243.  Tex.  —  Hermlon 
r  Crawford,  41  Tex.  267;  Leslie  P.  Kl- 
liott,  26  Tex.  Civ.  App.  578,  64  S.  W. 
1' :;7;  Hanner  V.  Summerhill,  7  Tex.  Civ. 
App.   235,  26  S.  W.  906. 

66.  Ala.  —  McCully  p.  Chapman,  58 
Ala.  325.  Fla.  —  Florida  Land  Rock 
Phosphate  Co.  r.  Anderson,  50  Fla.  501, 
516,  39  So.  392;  Robinson  r.  Howe,  35 
Fla.  73,  17  So.  368.  111.  —  State  Nat. 
Bank  of  Springfield  P.  United  States 
Life  Ins.  Co.,  238  111.  148,  87  N.  E.  396; 
Glos  v.  Larson.  138  111.  App.  412,  235 
111.  584,  85  N.  E.  926;  Gordon  r.  John- 
son, 186  111.  18,  57  X.  E.  790;  Johnson 
p.  Huber,  134  111.  511,  25  N.  E.  790; 
Prentice  r.  Kimball,  19  111.  319.  Ore. — 
Beasley  v.  Shively.  20  Ore.  508,  26  Pac. 
846.  Tex.  —  Monday  P.  Vance,  11  Tex. 
Civ.  App.  374,  32  8.  W.  559.  Va.  — 
Thornton  V.  Gaar,  87  Va.  315,  12  S.  E. 
753;  Hinton  P.  Bland,  81  Va.  5S8; 
Armentrout  r.  Gibbons,  25  Gratt.  371. 

67.  See  note  30,  next  preceding. 

68.  Ala.  —  Herbert  P.  Varner,  42 
Ma.  182;  Sawyer  v.  Price,  6  Ala.  285. 
Colo.  — Hook   v.  Fenner.    1^ 

32  Pac.  614,  36  Am.  St.  Rep.  277.  Ga. 
Raney  r.  McRae,  14  Ga.  589,  40  Am. 
Dec.  660.  HI.  — •  Wayman  v.  Crozier. 
35  HI.  156;  Hinton  v.  Knott,  134  111. 
App.    294.      Ind.  —  Clegg    v.    Patterson, 


32  Ind.   135.     Ky.  —  Daniel  r.  Prather, 

I  Bibb  484.  Me.  —  Piper  v.  Goodwin, 
23  Me.  251.  Miss.  —  Wiggle  v.  Owen, 
45  Miss.  691.  N.  Y.  —  State  Board  of 
Pharmacy  V.  Jacob,  46  Misc.  607,  92  N. 
Y.  Supp.  836;  Campbell  p.  Wright,  21 
How.    Pr.    9;    Myers    V.    Overton,    4    E. 

-mith  428.  Okla.  —  Lawton  P. 
Nicholas,  12  Okla.  550,  73  Pac.  262. 
S.  C.  —  Beattie  P.  Latimer,  42  S.  C. 
313,  20  S.  E.  53.  Term.  —  Odell  P. 
Koppee,  5  Heisk.  88.  Tex.  —  Cave  P. 
Houston.  65  Tex.  619. 

69.  Ala.  —  Bush  r.  Robinson,  44  Ala. 
328.  Colo.  —  Loveland's  Estate  P. 
Union  Nat.  Bank,  25  Colo.  499,  56  Pac. 
61;  Beckwith  p.  Talbot,  2  Colo.  604. 
Ind.  —  Sunier  p.  Miller,  105  Ind.  393. 
4  N.  E.  867.  la. —  Van  Vark  P.  Van 
Dam,  14  Iowa  232.  Mich.  —  Schlee  P. 
Darrow's  Estate.  65  Mich.  362,  32  N. 
W.  717.  Mo.  —  Dunklin  County  P. 
Clark,  51  Mo.  60.  N.  Y.  —  Schaghti- 
coke  P.  Fitchburg  R.  Co.,  169  N.  Y.  609. 
62    X.    B.    1101.     Tex.  —  Hall  v.  Little, 

II  Tex.    ! 

70.  Many  decisions  support  this 
proposition.  Among  them  are  the  fol- 
lowing: U.  S.  —  Talcott  r.  Friend  (C. 
C.  A.i,  179  Fed.  676.  Ariz.  — Dalton 
P.  Rentaria,  2  Ariz.  275,  15  Pac.  37. 
Ark.  —  Simpson  &  Webb  Furniture  Co. 
p.  Moore.  126  S.  W.  1074.  Cal.  —  Lee 
r.  Murphy,  119  Cal.  364,  51  Pac.  549. 
Colo. —  Price    p.    Immel,   109    Pac.    941; 

tt  P.  Mulock,  5  Colo.  466.  111. — 
Blumke  V.  Dai  lev.  67  111.  App.  381.  la. 
Strow  r.  Allen,  98  X.  W.  141;  Beacham 
P.  Gurnev,  91  Iowa  621,  60  N.  W.  187; 
Hunt  P.  Bennett,  4  G.  Gr.  512.  Kan. — 
Blanton  p.  Phelps  &  Bigelow  Wind  Mil: 
Co.,  7  Kan.  App.  814,  53  Pac.  154. 
Mass.  —  Jones  v.  Wolcott,  15  Gray  541. 
Miss.  —  Hargroves  v.  Thompson,  31 
Mis«.  211.  Mont.  —  Hamilton  P.  Huson, 
21  Mont.  9,  53  Pac.   101.     Mo.  —  Ken- 
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provided  the  paper  still  states  a  cause  of  action,71  and  also  to  def< 
in  the  subsequent  pleadings.72     It  is  likewise  the  general  rule  that 
objections  to  misjoinder  of  causes  must  be  first  made  in  the  trial 
court.73    And  this  is  true  even  where  judgment  fias  been  rendered  by 
default,  since  this  is  a  matter  not  cured  by  judgment.74 


nayde  v.  Pacific  E.  Co.,  45  Mo.  255; 
Lemser  v.  St.  Joseph  Furn.  Mfg.  Co.,  70 
Mo.  App.  209.  Neb. —  Henry  &  Coats- 
worth  Co.  v.  McCurdy,  36  Neb.  863,  55 
N.  W.  261.  N.  Y.  —  Fallon  v.  Lawler, 
102  N.  Y.  228,  6  N.  E.  392.  Tex.— 
O'Connor  v.  Towns,  1  Tex.  107.  Utah. 
Jennings  v.  Pratt,  19  Utah  129,  56  Pac. 
951.  Wash.  —  Turner  v.  Turner,  33 
Wash.  118,  74  Pac.  55. 

71.  Among  many  decisions,  see  the 
following:  Ala.  —  Richmond  &  D.  R. 
Co.  v.  Jones,  102  Ala.  212,  14  So.  786. 
Cal.  —  Peterson  v.  Hornblower,  33  Cal. 
266.  111. —  McLaughlin  v.  Hinds,  151 
111.  403,  38  N.  E.  136;  Miller  v.  Benson, 
146  111.  App.  132.  Ind.  —  Pennsylvania 
Co.  v.  Roney,  89  Ind.  453.  la.  —  Pere- 
goy  v.  Wheeler,  88  Iowa  732,  55  N.  W. 
462.  Mich.  —  Tvler  v.  Nelson,  109 
Mich.  37,  66  N.  W.  671.  Minn.  —  Dorr 
r.  McDonald,  43  Minn.  458,  45  N.  W. 
864.  Mo.  —  Dorrell  v.  Sparks,  142  Mo. 
App.  460,  127  S.  W.  103.  Neb.  —  Sage 
v.  Plattsmouth,  48  Neb.  558,  67  N.  W. 
455.  N.  Y.  —  Pope  v.  Dinsmore,  29 
Barb.  367.  Okla.  —  Guthrie  v.  Nix,  3 
Okla.  136,  41  Pac.  343.  Tex. —  Gran- 
berry  v.  Storey  (Tex.  Civ.  App.),  127 
S.  W.  1122.  Utah. —  Holt  v.  Pearson, 
12  Utah  63,  41  Pac.  560. 

72.  U.  S.  —  Smith  &  Davis  Mfg.  Co. 
v.  Mellon,  58  Fed.  705,  7  C.  C.  A.  439, 
19  U.  S.  App.  239.  Ala.  —  Equitable 
Mfg.  Co.  v.  Martin,  145  Ala.  667,  39  So. 
769.  Cal.  — Beardsley  v.  Clem,  137  Cal. 
328,  70  Pac.  175;  Towdy  v.  Ellis,  22 
Cal.  650.  Colo.  —  Florence  &  C.  C.  R. 
Co.  t?.  Jensen,  108  Pac.  974.  Ind.  —  Un- 
ger  v.  Mellinger,  37  Ind.  App.  639,  77 
N.  E.  814,  117  Am.  St.  Rep.  348;  Austin 
v.  MeMains,  14  Ind.  App.  514,  43  N.  E. 
141.  la.  —  Knapp  &  Spaulding  Co.  V. 
Barnard,  78  Iowa  347,  43  N.  W.  197. 
Mo.  — Barrett  v.  Baker,  136  Mo.  512, 
37  S.  W.  130;  McCormick  v.  Clopton 
(Mo.  App.),  130  S.  W.  122.  Mont. — 
Orr  v.  Haskell,  2  Mont.  225.  N.  Y. — 
Perry  v.  Erie  Trans.  Co.,  4  Misc.  598, 
23  N.  Y.  Supp.  878. 

No  Defense  Set  up  in  Answer.  — 
That  the  answer  fails  to  present  a  de- 
fense cannot  be  first  raised  on  appeal. 
Alleman  V.  Stepp,  52  Iowa  626,  3  N.  W. 
636,  35  Am.  Rep.  288;  Effray  V.  Mas- 
Bon,  28  Abb.  N    C.  207,  18  N.  Y.  Supp. 
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353.  And  see  Dunham  v.  Courtnay,  121 
Neb.  627,  39  N.  W.  784.  Contra,  Cald- 
well p.  Ruddy,  2  Idaho  5,  1  Pac.  339. 

Counterclaim.  —  Cross-Petition.  — 
Where  a  petition,  and  so  also  a  cross- 
petition,  setting  up  a  counterclaim, 
fails  to  state  facts  sufficient  to  consti- 
ute  a  cause  of  action,  or  defense  to 
the  action,  the  defendant  in  the  one 
case,  and  the  plaintiff  in  the  other, 
waives  nothing  by  failing  to  make  ob- 
jection either  by  answer  or  demurrer. 
This  objection  may  be  taken  upon  er- 
ror or  appeal.  Brugmann  v.  Burr,  30 
Neb.  406,  46  N.  W.  644. 

Replication  or  Reply.  —  Alleged  error 
in  that  the  replication  or  reply  was  a 
departure  cannot  be  first  raised  upon 
appeal.  Messenger  v.  Woge,  20  Colo. 
App.  275,  78  Pac.  314;  Hazell  v.  Clark, 
89  Mo.  App.  78.  Moreover,  a  failure 
to  further  plead  by  way  of  replication 
or  reply,  if  relied  upon  for  error,  must 
be  objected  to  below. 

Colo.  —  Robinson  Reduction  Co.  r. 
Johnson,  10  Colo.  App.  135,  50  Pac. 
215.  111.  —  Illinois  Life  Assn.  v 
Wells,  200  111.  445,  65  N.  E.  1072,  102 
111.  App.  544.  Ind.  —  Minnich  v. 
Swing,  36  Ind.  App.  119,  73  N.  E. 
271.  Kan. —  Wilson  v.  Fuller,  9  Kan. 
176.  Minn.  —  Lyford  v.  Martin,  79 
Minn.  243,  82  N.  W.  479.  Mo. — 
Childers  v.  Stone  Milling  Co.,  99  Mo. 
App.  264,  72  S.  W.  1077.  Neb. — 
Missouri  Pac.  R.  Co.  v.  Palmer,  55 
Neb.  559,  76  N.  W.  169.  Ohio. —Hud 
son  v.  Voigt,  15  Ohio  C.  C.  391. 

73.  Ala.  —  Richmond  &  D.  R.  Co. 
v.  Jones,  102  Ala.  212,  14  So.  786. 
Ind. —  Rankin  v.  Collins,  50  Ind.  15S; 
Rutherford  v.  Moore,  24  Ind.  311.  la. 
Hines  V.  Horner,  86  Iowa  594,  53  N. 
W.  317.  Mo. —  Kansas  City  Hotel  Co. 
v.  Sigement,  53  Mo.  176;  Schuricl.t 
v.  Broadwell,  4  Mo.  App.  160.  Neb. — 
First  Nat.  Bank  v.  Miltonberger,  33 
Neb.   847,   51   N.   W.    232. 

See,  however,  Dalson  v.  Bradberrv. 
50  111.  82. 

74.  U.  S.  —  McAllister  V.  Kuhn,  96 
U.  S.  87,  24  L.  ed.  615.  Ala. — 
Childress  v.  Mann,  33  Ala.  206.  Ind. 
Old    V.    Mohler,    122    Ind.    594,    23    N. 
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According  to  the  Indiana  rule,  one  good  paragraph  is.  however, 
sufficient,  and  will  be  a  bar  against  an  objection  to  the  whole  com- 
plaint raised  for  the  first  time  on  appeal  ;75  and  it  is  a  general  rule 
that  where  a  complaint  states  a  cause  of  action,  defects  as  to  matters 
of  form  must  be  objected  to  below,  otherwise  they  will  be  considered 
waived.76 

As  to  the  amendment  of  pleadings,  objections  are  necessary  in  the 
lower  court  if  such  questions  are  to  be  reserved  for  review.77 


E.  967;  Smith  v.  Carley,  8  Ind.  451. 
Kan.  —  Wood  v.  Nieolson,  43  Kan. 
4G1,  23  Pac.  587.  Mass. —  Perry  v. 
Goodwin,  6  Mass.  498.  Pa.  —  Strock 
v.  Com.,  90  Pa.  272.  Tenn.  —  Turn  ley 
r.  Clarksville  &  M.  R.,  2  Cold.  327. 
Wis. —  Smith  r.  Whitney,  22  Wis.  438. 
Defective  Complaint.  —  The  proposi- 
tion stated  in  the  text  refers  to  cases 
where  the  petition  utterly  fails  to  state 
any  cause  of  action.  Where,  however. 
the  complaint  is  merely  defective,  a 
judgment  taken  by  default  on  such 
a  complaint  is  also  held  liable  to  be 
reversed  on  appeal,  even  although 
there  has  been  no  motion  in  the  courts 
below  to  set  it  aside.  The  rule  seems 
to  be  well  settled  that  any  defect  in 
a  complaint  which  would  have  been 
available  as  a  ground  of  demurrer  be- 
fore judgment  may  be  taken  advan- 
tage of  on  appeal  after  judgment  by 
default.  Old  o.  Mohler,  122  Ind 
23  N.  E.  967;  Baldwin  v.  Humphrey. 
75  Ind.  153;  Wright  v.  Norris,  40  Ind. 
247;   Monroe   P.   Strader,  33  Ind.   111. 

75.  Louisville,  N.  A.  &  C.  R.  Co. 
r.  Corps,  124  Ind.  427,  24  N.  E.  1046; 
Ashton  v.  Shepherd,  120  Ind.  69,  22 
N.  E.  98;  Louisville,  N.  A.  &  C.  R. 
Co.  v.  Ader,  110  Ind.  376,  11  N.  E. 
437;  Carr  v.  State,  81  Ind.  342;  lies 
r.  Watson,  76  Ind.  359;  Smith  v.  Free- 
man, 71  Ind.  85;  Thatcher  v.  Turney, 
7   Ind.  App.  667,  34  N.  E.   1013. 

Complaint  Must  Be  Bad  as  a 
Whole.  —  In  Louisville,  etc.  Co.  v. 
Peck,  99  Ind.  68,  the  court  said:  "The 
aliment  that  neither  paragraph  of 
the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action,  really 
presents  no  question.  Such  an  assign- 
ment can  only  be  made  in  regard  to 
the   complaint    as   a   whole." 

76.  Defects  as  to  Matters  of  Form. 
rj.  S.  —  McMaster  v.  N.  Y.  Life  Ins. 
Co.,  99  Fed.  856,  40  C.  C.  A.  119.  Ga.— 
Macon,  D.  &  S.  R.  Co.  r.  Moore,  125 
Ga.   810,  54  S.   E.   700.     Idaho. —  Mur- 


ry  t;.  Nixon,  10  Idaho  60S,  79  Pac.  643. 
la.  —  Newburn   p.   Lucas,  126  Iowa  85, 

101  N.  W.  730.  Ky.  —  Patterson  v. 
Fleenor,  28  Ky.  L.  Rep.  582,  89  S.  W. 
705.  Mich.  —  Cook  P.  Perry,  43  Mich. 
623,  5  N.  W.  1054.  Mo.  —  Pence  r. 
Mercantile  Town  Mut.  Ins.  Co.,  106 
Mo.  App.  402,  80  S.  W.  74C.  Mont. — 
McConnell  P.  Combination  Min.  £c  Mill 
Co.,  31  Mont.  563,  79  Pac.  248.  N. 
Y.  —  Russell  P.  Barron,  111  App.  Div. 
382,  97  N.  Y.  Supp.  1061.  Ohio. — 
Horning  t;.  Poyer,  18  Ohio  C.  C.  732. 
Ore.  —  Weaver  v.  Southern  Oregon  Co., 
30  Ore.  348.  48  Pac.  171.  Wis.  — Mid 
lothian  Iron  Min.  Co.  V.  Dahlby,  108 
Wis.  195,  84  N.  W.  152. 

Written  Pleadings.  —  It  has  been 
held  that  if  parties  go  to  trial  without 
objection,  the  informality  of  a  want 
of  written  pleading  is  waived,  the  is- 
sue being  made  up  on  the  record 
Kelsey  P.  Lamb,  21  111.  559;  Vider  f. 
Chicago,  GO  111.  App.  595;  Gwin  P.  Wil 
liams,  27  Miss.  324  (plea  of  general 
issue).  But  usually  written  pleadings 
cannot  be  dispensed  with.  Cal.  — 
Young  v.  Rosenbaum,  39  Cal.  646. 
Colo.  —  Beckett  V.  Cuenin,  15  Colo. 
281,  25  Pac.  167,  22  Am.  St.  Rep.  399. 
Ga.  — Hicks    r.    Marshall,    67    Ga.    713. 

N.   Y Parrish    v.    Sun   Pub.   Assn.,    6 

App.  Div.  585,  39  N.  Y.  Supp.  540. 

The  rights  of  third  persons  must 
be  safeguarded.  So,  on  constitutional 
grounds,  and  under  the  doctrine  of 
res  judicata,  written  pleadings  are  es- 
sential. 2  Hughes  on  Procedure,  1084- 
5.     See,    also,    the    title     "Pleading." 

77.  Ala.  —  A.  G.  Rhodes  &  Son  Co. 
r.  Charlpston,  148  Ala.  671,  41  So 
746.  Ariz.  —  Howard  v.  Norton-Morgan 
Commercial  Co.,  11  Ariz.  158,  89  Par-. 
541.  Cal.— Ballard  P.  Titus,  110  Pac. 
118;    Worth    r.    Worth,    155    Cal.    599, 

102  Pac.  663;  Yarni  v.  Devote,  10  Cal. 
App.  304,  101  Pac.  934.  Colo. — 
Healev  V.  Zobel,  45  Colo.  294,  101  Pac. 
56.      Conn.  —  Kennenberg    v.    Neff,    74 
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f.  Evidence. — Objections  to  evidence  must  first  be  made  below.78  Tin- 
rule  covers  the  general  competency  of  deposition  ;79  and  of  witnesses, 


Conn.  62,  49  Atl.  853.  Ga.  —  Kahn  v. 
Thomson,  113  Ga.  957,  39  S.  E.  322. 
Ind.  —  Chappell  v.  Jasper  County  Oil 
&  Gas  Co.,  31  Ind.  App.  170,  66  N. 
E.  515.  Ind.  Ter.  —  Perry  v.  Cobb,  4 
Ind.  Ter.  717,  76  S.  W.  289.  Kan.— 
Dunham  v.  Brown,  9  Kan.  App.  889, 
58  Pac.  232.  Mo.  —  Neel  v.  Ryus  (Mo. 
App.),  130  S.  W.  76.  N.  Y.  — Miller 
v.  Fiss,  21  Misc.  66,  46  N.  Y.  Supp. 
967.  Tenn.  —  Burnett  v.  Sams,  1 
Tenn.  Ch.  App.  60.  Va.  —  Wilson 's 
Admr.  v.  Wilson,  93  Va.  546,  25  S. 
E.  596.  Wash.  —  Hodges  v.  Price,  38 
Wash.   1,  80  Pac.  202. 

78.  Among  numerous  decisions  are 
the  following:  U.  S.  —  Springer  v. 
United  States,  102  U.  S.  586,  26  L.  ed. 
253;  Jefferson  Hotel  Co.  v.  Warren, 
128  Fed.  565,  63  C.  C.  A.  193.  Ala. — 
Watson  v.  Simmons,  91  Ala.  567,  8 
So.  347.  Ark.  —  Ileaslet  v.  Spratlin, 
54  Ark.  185,  15  S.  W.  461.  Cal.  — 
Bennet  v.  Green,  74  Cal.  425,  16  Pac. 
231.  Colo.  —  Schlageter  v.  Gude,  30 
Colo.  310,  70  Pac.  428;  Machette  r. 
Wanless,  1  Colo.  225.  Conn.  —  Leon- 
ard v.  Charter  Oak  Life  Ins.  Co., 
65  Conn.  529,  33  Atl.  511.  Fla.— 
Rice  v.  Cummings,  51  Fla.  535,  40  So. 
889.  Ga.  —  Bowden  v.  Bowden,  125 
Ga.  107,  53  S.  E.  606;  Arline  v.  Miller, 
22  Ga.  330.  Idaho.  — Darby  v.  Heag- 
erty,  2  Idaho  260,  13  Pac.  85.  111.  — 
Miller  v.  Potter,  59  111.  App.  125. 
Ind.  —  Crist  v.  Jacoby,  10  Ind.  App. 
688,  38  N.  E.  543.  la.  —  Sawin  v. 
Union  Bldg.  &  Sav.  Assn.,  95  Iowa 
477,  64  N.  W.  401.  Kan. —  Brum- 
baugh v.  Schmidt,  9  Kan.  117.  Ky. — 
Cahill  v.  Bigger,  8  B.  Mon.  211.  La. — 
Heiss  v.  Corcoran,  15  La.  Ann.  694. 
Me.  —  Gardner  v.  Gooch,  48  Me.  487. 
Md.  —  Long  v.  Long,  9  Md.  348. 
Mass.  —  Cooke  v.  Plaisted,  176  Mass. 
374,  57  N.  E.  687.  Mich. —  Trot- 
ter v.  Tousey,  131  Mich.  624,  92 
N.  W.  544.  Minn.  —  Redmond  v.  St. 
Paul,  M.  &  M.  R.  Co.,  39  Minn.  248, 
40  N.  W.  64.  Miss.  —  Pearson  v.  Kend- 
rick,  75  Miss.  416,  23  So.  290.  Mo. — 
Howard  v.  Brown,  197  Mo.  36,  95  S. 
W.  191;  Loe  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  57  Mo.  App.  350.  Neb. — 
Goken  v.  Dallugge,  72  Neb.  16,  99  N.  W. 
818,  101  N.  W.  244;  Fuller  v.  Cun- 
ningham, 48  Neb.   857,   67  N.   W.   879. 
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Nev.  —  Palmer  v.  Culverwell,  24  Nev. 
114,  50  Pac.  1.  N.  J.  —  Rosenberg  v. 
Stover,  67  N.  J.  L.  506,  51  Atl.  931. 
N.  Y.  — Huck  v.  Bischoff,  84  N.  Y. 
Supp.  173;  Hawley  V.  Gloversville,  4 
App.  Div.  343,  38  N.  Y.  Supp.  647. 
N.  D.  —  More  V.  Burger,  15  N.  D.  345, 
107  N.  W.  200.  Ohio.  —  Schoch  v. 
Schoch,  27  Ohio  C.  C.  828.  S.  C.  — 
Pearlstine  v.  Phoenix  Ins.  Co.,  74  S.  C. 
246,  54  S.  E.  372.  Tenn.  —  Citizen's 
St.  R.  Co.  v.  Dan,  102  Tenn.  320,  52 
S.  W.  177.  Utah.  —  Lebcher  v.  Lam- 
bert, 23  Utah  1,  63  Pac.  628.  Va.  — 
Norfolk  R.  &  Light  Co.  v.  Spratley, 
103  Va.  379,  49  S.  E.  502.  Wash. — 
Young  r.  O'Brien,  36  Wash.  570,  79 
Pac.  211.  W.  Va.  —  Simmons  V.  Trum 
bo,  9   W.  Va.   358. 

79.  U.  S.  —  Columbus  R.  Co.  v.  Pat- 
terson, 143  Fed.  245,  73  C.  C.  A.  603. 
Cal.  —  Wolters  r.  Rossi,  126  Cal.  644, 
59  Pac.  143.  111.  —  Dearlove  r.  Hay- 
ward,  113  111.  App.  326.  Ky.  — Mason 
v.  Byars,  24  Ky.  L.  Rep.  344,  68  S.  W. 
444.  Mo.  —  Kirton  v.  Bull,  168  Mo. 
622,  68  S.  W.  927;  Glenn  r.  Glenn,  87 
Mo.  App.  377.  Va.  —  Stewart  v.  Con- 
rad's  Admr.,  100  Va.  128,  40  S.  E.  624. 

80.  111.  —  Beasley  V.  Beasley,  180 
111.  163,  54  N.  E.  187;  Dewees  v.  Os- 
borne, 178  111.  39,  52  N.  E.  942.  Ind. — 
Diamond  Block  Coal  Co.  V.  Edmonson, 
14  Ind.  App.  594,  43  N.  E.  242.  la. — 
Bird  v.  Jacoftus,  113  Iowa  194,  84  N.  W. 
1062.  Md.  —  Baker  v.  Safe-Deposit  & 
Trust  Co.,  93  Md.  368,  49  Atl.  623,  48 
Atl.  920.  '  Mo.  —  Adair  v.  Mette,  150 
Mo.  496,  57  S.  W.  551;  Sprague  v.  Sea, 
152  Mo.  327,  53  S.  W.  1074;  Farber  v. 
Mo  Pac.  R.  Co.,  139  Mo.  272,  40  S.  W. 
932.  Tenn.  —  McElroy  v.  Barkley 
(Tenn.  Ch.  App.),  58  S.  W.  406.  Wash. 
Robinson  v.  Marino,  3  Wash.  434,  28 
Pac.  752.  Wis.  —  Brown  v.  Johnson, 
101   Wis.  661,  77  N.  W.  900. 

Rule  in  Equity.  —  In  connection  with 
depositions  in  appeals  of  suits  in  equity, 
an  objection  affecting  the  competency 
of  a  witness  to  testify  at  all  will  be 
.vji^idered,  although  no  objection  was 
made  below.  Long  v.  Perine,  41  W.  Va. 
314,  23  S.  E.  611;  Rose  v.  Brown,  11 
W.  Va.  122.  The  same  rule,  however, 
as  at  law  applies  to  examinations 
viva  voce  in  equity.  Objections  must  be 
made  in  the  lower  court.  See,  Green- 
leaf  on  Ev.,  Ill,  §  369. 
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as  well  as  alleged  error  in  the  admission,81  or  exclusion  of 
certain  specific  testimony  during  the  examination  of  witnesses.  The 
mere  offer  of  evidence,  or  the  asking  of  a  question,  which  upon  being 
objected  to  is  excluded,  followed  by  an  exception  to  the  ruling,  is. 
generally,  not  sufficient  to  preserve  the  alleged  error  for  review.  Gen- 
erally, when  the  evidence  is  offered,  or  a  question  asked,  and  an  ob- 
jection is  thereupon  interposed,  the  party  introducing  the  evidence 
must  state  what  he  expects  to  prove  by  the  evidence,  whereupon  an 
exception  to  the  ruling,  based  upon  the  reason  given  for  its  offer,  may 
he  taken  for  appellate  purposes.  No  new  grounds,  however,  for  the 
introduction  of  such  evidence  can  be  raised  upon  appeal.82 

It  likewise  applies  to  the  admission  or  exclusion  of  secondary  evi- 


81.  U.  S.  —  Schuchar.it  P.  Aliens,  1 
Wall.  359,  17  L.  ed.  042.  Ala.— Rice 
r.  Tobias,  S9  Ala.  J 14,  7  So.  765.  Ark. 
Ashley  v.  Gunton,  15  Ark.  41-3.  Cal.— 
Scott  V.   Sierra    Lumb.   Co.,   67   Cal.   71, 

.  131.  Colo.  —  San  Miguel  Con- 
sol.  Gold  Min.  Co.  P.  Honner,  33  Colo. 
207,  79  Pac.  1025.  111.  —  Fabian  V. 
Traeger,  215  111.  220,  74  X.  E.  131; 
Lodge  V.  Hampton,  116  111.  App.  411. 
Ind.  —  Featherstone  Foundry  &  Ma- 
chine Co.  r.  Criswell,  36  Ind.  App.  681, 
75  X.  E.  30.  la.  —  Riepe  P.  Elting,  89 
Iowa  82,  56  X.  W.  285.  Ky.  —  Burst  t. 
Anderson,  14  Ky.  L.  Rep  760.  La. — 
Wilcox  p.  Creditors,  11  Rob.  346  Me. 
Witherell  p.  Maine  Ins  Co.,  49  Me.  200 
Md.  —  Luckett  r.  White,  10  Gill  &  J. 
180.  Mich. —  Hart  C.  New  Haven,  130 
Mich.  181,  89  X.  W.  077.  Minn.  —  D. 
M.  Osborne  &  Co.  P.  Willi)  ms,  37  Minn 
507,  35  X.  W.  371.  Miss.  —  M1 
p.  Turner.  14  Smed.  &  M.  119.  Mo. — 
Urr  r.  Wilmartb,  05  Mo.  212,  S  - 
258.  Mont.  —  Merchant's  Xat.  Bank  f. 
Greenhood,  16  Mont.  395,  41  Pa<".  25 
Neb.  — Rupert  P.  Penner,  35  Xeb.  587, 
"3  X.  W.  598.  N.  Y.  —  Lennox  r.  In- 
terurban  St.  R.  Co.,  104  App.  Div.  110, 
93  X.  Y.  Supp.  230.  Ohio.  — Baird  P. 
(lark.  12  Ohio  St.  87.  S.  C.  —  Bowen 
p.  Atlantic  &  F.  B.  V.  R.  Co.,  17  S.  C. 
574.  Tenn.  —  Gunn  P.  Mason.  2  Siieed 
637.  Tex.  —  Shorniek  r.  Bennett.  77 
Tex.  244,  13  S.  W.  982.  Wash.  —  An- 
derson r.  Hilker,  38  Wash.  632,  80  Pac. 
848.  Wis.  —  Dernier  r.  Durand,  15  Wis. 
580. 

82.  See  the  following  cases:  U.  S. 
Ladd  v.  Missouri  Coal  &  Min.  Co.,  66 
Fed.  880,  14  C.  C.  A.  246.  Ga.  —  So. 
R.   Co.   V.   Cunningham,   123   Ga.   90,   50 


8.  E.  f'7'J.  111.  —  McLeod  P.  Andrews  A: 
.Johnson  Co.,  116  111.  App.  646;  How- 
ard v.  Tedford,  70  111.  App.  660.  Ind. 
Williams  v.  Chapman,  160  Ind.  130,  66 
X.  E.  400;  Miller  v.  Coulter,  15,6  Ind. 
290,  59  X.  E.  853;  Kern  t".  Bridwell.  119 
Ind.  226,  21  X.  E.  664,  12  Am.  St.  Rep. 
409;  Capital  Xat.  Bank  v.  Wilkerson, 
36  Ind.  App.  467,  75  X.  E.  837.  Ky.  - 
Moser  p.  South  Covington  &  C.  St.  R. 
Co.,  25  Ky.  L.  Rep.  154,  74  S.  W.  1090. 
Mass.  —  Phipps  P.  Bacon,  183  Mass.  5, 
00  X.  E.  414.  Mo. —  State  P.  Murphy. 
j  90  Mo.  App.  548.  Mont.  —  Tague  v. 
John  Caplice  Co.,  28  Mont.  51,  72  Pac. 
297.  Neb. —  South  Omaha  v.  Sutliffe, 
72  Xeb.  746.  101  X.  W.  997.  N.  Y. — 
Millard  r.  Holland  Trust  Co.,  157  X. 
Y.  681,  51  X.  E.  1092.  Tenn. —  Jones 
p.  State,  11  Lea  468.  Tex.  —  Galveston 
H.  &  S.  A.  R.  Co.  P.  Dehnisch  (Tex. 
Civ.  App.),  57  S.  W.  64.  Vt.  —  Cut- 
ler  P.  Skeels,  69  Vt.  154,  37  Atl.  228. 
Va.  —  Greever  p.  Bank  of  Graham,  99 
Va.  547,  39  S.  E.  159.  Wis.  —  Barkei 
v.  Ring,  97   Wis.   53,  72   X.    W.   2221 

Purpose  of  Question  Obvious — 
Where,  however,  it  is  obvious  what  the 
question  is  expected  to  prove,  it  is  held 
that  a  formal  statement  of  the  pur- 
pose of  the  question  is  not  necessary. 
Md.  —  Bauernschinidt  r.  Maryland 
Trust  Co.,  89  Md.  507,  43  Atl.  790.  Mass. 
Robinson  V.  Old  Colonv  St.  R.  Co.,  189 
Mass.  594,  76  X.  E.  190;  Daley  v.  Peo- 
ple's Bldg.,  Loan  &  Sav.  Assn.,  172 
Mass.  533,  52  N.  E.  1090.  Neb.  — \wl 
liams  v.  Fuller,  68  Xeb.  354,  94  X.  W. 
118.  N.  Y.  —  Chambers  r.  Webster,  69 
App.  Div.  546,  75  X.  Y.  Supp.  31.  Ore. 
Beers  P.  Aylsworth,  41  Ore.  251,  69  Pac. 
1025. 
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uence;88  of  documents,  papers;-4  and  other  exhibits  ;"r'  to  opinion  testi 
mony;86  and  to  hypothetical  questions  in  connection  with  expert  testi 
mony.87 

Objections,  moreover,  that  the  rule's  governing  the  admission  o 
testimony  were  violated  in  that,  for  example,  answers  were  not  re 
sponsive;88  or  that  leading  questions  were  asked,80  cannot  be  firsl 


83.  U.  S.  —  Beebe  V.  United  States, 
161  U.  S.  104,  16  Sup.  532, 40  L.  ed.  633. 
Ala.  —  Beattie  v.  Abercrombie,  18  Ala. 
9.  111.  —  Condon  v.  Brockwav,  157  111. 
90,  41  N.  E.  634;  Hewett  r/Griswold, 
46  111.  App.  269.  Ky.  — Moore  v.  Ker- 
sey, 28  Ky.  L.  Rep.  1030,  90  S.  W.  1073. 
Mich.  —  Hart  v.  Port  Huron,  46  Mich. 
428,  9  N.  W.  481.  Mo.  —  Rothwell  >: 
Jamison,  147  Mo.  601,  49  S.  W.  503. 
N.  H.  —  Roberts  v.  Rice,  69  N.  H.  472, 
45  Atl.  237.  N.  Y.  —  Voshefskey  V. 
Hillside  Coal  &  Iron  Co.,  21  App.  Div. 
168,  47  N.  Y.  Supp.  386.  S.  C.  —  Long 
r.  McKissick,  50  S.  C.  218,  27  S.  E.  636. 
S.  D.  —  Zipp  v.  Colchester  Rubber  Co., 
12  S.  D.  218,  80  N.  W.  367.  Tex. — 
Mensing  Bros.  &  Co.  v.  Cardwell,  33 
Tex.  Civ.  App.  16,  75  S.  W.  347.  Va.  — 
Western  Union  Tel.  Co.  v.  Powell,  94 
Va.  268,  26  S.  E.  828.  W.  Va.  —  Con- 
ner v.  Fleshman,  4  W.  Va.  693. 

84.  Among  numerous  decisions  are 
the  following:  U.  S.  —  Geo.  Adams  & 
Frederick  Co.  V.  South  Omaha  Nat. 
Bank,  123  Fed.  641,  60  C.  C.  A.  579. 
111.  — Glos  v.  McKerlie,  212  111.  632,  72 
N.  E.  700;  Calumet  &  C.  Canal  &  Dock 
Co.  v.  Morawetz,  195  111.  398,  63  N.  E. 
165.  Ind.  —  Monticello  Hydraulic  Co. 
v.  Greer,  70  Ind.  492.  la.  —  Lundviek 
r.  Westchester  Fire  Ins.  Co.,  128  Iowa 
376,  104  N.  W.  429.  Kan.  — Metzger 
r.  Burnett,  5  Kan.  App.  374,  48  Pac. 
599.  Md.  — Ebert  v.  Gitt,  95  Md.  186, 
52  Atl.  900.  Mont.  —  Thornton-Thomas 
Merc.  Co.  v.  Bretherton,  32  Mont.  80, 
SO  Pac.  10. 

85.  Rohrhof  V.  Schmidt,  218  111.  585, 
75  N.  E.  1062;  Irwin  v.  Northwestern 
Nat.  Life  Ins.  Co.,  207  111.  531,  69  N. 
E.   824. 

86.  Colo.  —  Tanner  v.  Harper,  32 
Colo.  156,  75  Pac.  404.  Kan.  —  Holman 
r.  Raynesford,  3  Kan.  App.  676,  44  Pac. 
910.  Ky.  —  Shirley  v.  Southern  R.  Co., 
28  Ky.  L.  Rep.  154,  89  S.  W.  124.  Mich. 
McKnight  v.  Detroit  &  M.  R.  Co.,  135 
Mich.  307,  97  N.  W.  772.  Neb.  —  Oma- 
ha Belt  R.  Co.  v.  McDermott,  25  Neb. 
714  41  N.  W.  648;  Republican  Val.  R. 
Co.  v.   Hayes,   13   Neb.   489,   14   N.   W. 


521.  N.  Y.  —  Morgan  v.  Warner,  L62 
N.  V.  612,  57  N.  E.  1118;  Philli] 
Covell,  79  Hun  210,  29  N.  Y.  Supp.  613; 
Gibbons  v.  Phoenix,  61  Hun  619,  15  X. 
Y.  Supp.  410;  Pollock  v.  Brennan,  '. 
Jones    &    S.    477. 

87.  111. —  Chicago  Union  Tract.  <o 
v.  Roberts,  229  111.  481,  82  N.  E.  401; 
Springfield    v.    McCarthy,    79    111. 

388.  la.  —  Quackenbush  v.  Chica 
X.  W.  R.  Co.,  73  Iowa  458,  35  X.  W. 
523.  Mich.  —  Sisson  v.  Lampert,  L59 
Mich.  509,  124  X.  W.  513;  Potter  v. 
Detroit,  u.  II.  &  M.  R,  Co.,  122  Mich. 
179,  81  N.  W.  80.  Neb.  —  Western 
Union  Tel.  Co.  V.  Church,  3  Neb. 
rUnof.)  22,  90  N.  W.  878.  N.  H.  — 
Curtice  r.  Dixon,  74  N.  II.  386,  68  Atl. 
587.  N.  Y.  —  Smith  v.  Manhattan  R. 
Co.,  112  App.  Div.  202,  98  N.  V.  Supp. 
1;  Sands  V.  Sparling,  82  Hun  401,  3] 
X.  V.  Supp.  251.  S.  D.  —  Hedlun  V. 
IIolv  Terror  Min.  Co.,  16  S.  D.  261,  92 
N.  W.  31.  Tex. —  Texas  &  N.  O.  R. 
Co.  !?.  Walker  (Tex.  Civ.  App.),  125 
S.  W.  99;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Henefy  (Tex.  Civ.  App.),  115  S.  W. 
57.  Wis.  —  Lyon  r.  Grand  Rapids,  121 
Wis.  609,  99  N.  W.  311. 

88.  U.  S.  —  Burley  v.  German 
American  Bank,  111  U.  S.  216,  4  Sup. 
Ct.  341,  28  L.  ed.  406.  la.  — Christen 
sen  v.  Thompson,  123  Iowa  717,  99  N. 
W.  591.  Mass.  —  Keefe  V.  Norfolk 
Suburban  St.  R.  Co.,  185  Mass.  247,  70 
N.  E.  46.  Mich.  —  Brown  r.  Harris, 
139  Mich.  372,  102  N.  W.  960;  Kent 
Furn.  Mfg.  Co.  V.  Ranson.  46  Mich. 
416,  9  N.  W.  454.  Mo.  —  McNally  v. 
Metropolitan  St.  R.  Co.  (Mo.  App.), 
129  S.  W.  464.  Mont.  —  Stephens  r. 
Elliott,  36  Mont.  92,  92  Pac.  45.  N. 
Y.  —  Tysen  v.  Fritz,  44  App.  Div.  562, 
60  N.  Y.  Supp.  923. 

89.  Ind.  —  Pence  v.  Makepeace,  65 
Ind.  345.  la. —  Samuels  v.  Griffith,  13 
Iowa  103.  Md.  — Iron  Clad  Mfg.  Co. 
V.  Thomas  B.  Stanfield  &  Son,  76  Atl. 
854;  Buck  v.  Brady,  110  Md.  568,  73 
Atl.  277.  Mass.  —  Smith  r.  Jagoe,  172 
Mass.  538,  52   N.  E.   1088;   Bennett  v. 
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objected  to  in  the  appellate  court.  Matters  of  variance  between  the 
evidence  and  the  declaration,  petition,  or  complaint,  must  also  be 
objected  to  below  if  they  are  to  be  alleged  as  error.90 

g.  Sufficiency  of  Evidence.  —  That  the  evidence  was  insufficient  in 
general,  to  support  the  verdict  or  finding;91  or  that  there  was  no 
sufficient  proof  of  some  specific,  material  fact  essential  to  the  case 
of  the  adverse  party,92  cannot  be  maintained  upon  appeal  unless  there 
was  previous  objection. 

h.  Conduct  of  the  Trial.  —  An  appellate  court  will  not  consider 
objections,  if  raised  for  the  first  time  on  appeal,  in  relation  to  the 
time,93  or  place  of  the  trial;94  to  the  qualifications  of  jurors,95  or  to 


Clemenee,  6  Allen  10.  Minn.  —  Mer- 
rill V.  Coates,  101  Minn.  4:;.  Ill  N. 
W.  836.  N.  Y.  —  Pollock  v.  Hoag,  4 
E.  D.  Smith  473.  Pa.  —  Keminerer  r. 
Edelman,  23  Pa.  143;  Corker  v  V. 
O'Neill,  9  Pa.  Buper.  Ct.  335.  Vt.  — 
Hathaway  V.  Goslant,  77  Vt.  199,  59 
Atl.  835.  Wis. — Hanson  r.  Milwaukee 
Mechanic's   Mut.  Ins.   Co.,  45   Wi 

Improper  Cross-Examination. — Where 
no  objection  is  made  in  the  court  be- 
low as  to  the  alleged  impropriety  of  a 
cross-examination,  such  question  can- 
not be  raised  upon  appeal.  First  Nat. 
P.ank   V.  Jacoby,   137  Cal.  17,  69  Pac.  690. 

90.  U.  S.  —  Chicago  Terminal  Trans. 
R.  Co.  v.  Stone,  118  Fed.  19,  55  C.  C. 
A.    187.     HI.  —  Dorn     r.    Farr,    179    111. 

110,  53  N.  E.  566;   Crone  V.  Crone,  170 

111.  494,  49  N.  B.  217.  Ind.  —  Latshaw 
V.  State,  156  Ind.  194,  59  X.  E.  471. 
Ky. — Tippenhauer  V.  Spinks,  16  Ky. 
L.  Rep.  126.  Mass.  —  Butterworth  V. 
Western  Assur.  Co.,  132  Mass.  189. 
Mich.  —  Jarvis  r.  Flint  &  P.  M.  R.  Co., 
128  Mich.  61,  87  N.  W.  136.  Mo. — 
Fisher  &  Co.  Real  Estate  Co.  V.  Staed 
Realty  Co.,  159  Mo.  562,  62  S.  W.  443. 
Mont.  —  Dawes  V.  Great  Falls,  31 
Mont.  9,  77  Pac.  309.  Pa.  —  Elder  Tp. 
School  Dist.  r.  Pa.  R.  Co.,  26  Pa.  Super. 
Ct.  112. 

91.  U.  S.  — Keeley  r.  Ophir  Hill 
Consol.  Min.  Co.,  169*  Fed.  598,  95  C. 
C.  A.  96:  Chisholm  V.  Radford  Brick 
Co.,  <i5  Fed.  1,  12  C.  C.  A.  490,  24 
U.  S.  App.  523.  Cal.  —  Goodale  v.  West, 
5  Cal.  339.  IU.  — Sugar  Creek  Min.  Co. 
r.  Peterson,  177  111.  324,  52  X.  E.  475; 
Parmelee  r.  EnnLs,  54  HI.  App.  376. 
Ind. —  Sims  v.  Giv?n.  2  Blackf.  461. 
Mich.  —  Barker  v.  Citizens '  Mut.  Fire 
Ins.  Co.,  136  Mich.  626,  99  N.  W.  866. 
Minn.  —  Lund  v.  Anderson,  42  Minn. 
201,  44  N.  W.  6.  Miss. —  Parr  r.  Gib- 
bons, 27  Miss.  375.  Mo.  —  Spear  v. 
Scott,  14  Mo.  516.  N.  M.  —  Crabtree 
i.    Sefrrist.    3   N.    M.    278.    6   Pac.    202. 


N.  C.  —  Hawkins  r.  Richmond  Cedar 
Works,  122  X.  C.  87,  30  S.  E.  13. 
•N.  D.  —  McLain  v.  Nurnberg,  16  N  D 
1H.  112  X.  W.  243.  Wash.  — Tacoma 
Croc.  Co.  v.  Barlow,  12  Wash.  21,  40 
Pac.  380. 

92.  U.  S.  —  Mercantile  Trust  Co.  v. 
Hensey,  205  U.  S.  298,  27  Sup.  Ct. 
535,  51  L.  ed.  811;  Xorth  Jersey  St. 
R.  Co.  v.  Purdy,  142  Fed.  955,  74  C. 
C.  A.  125.  Ala.  —  Barn ett  v.  Riser's 
Exrs.,  63  Ala.  347.  111.  —  Werner  v. 
Evans,  94  HI.  App.  328.  Kan.— 
Walker  r.  Gillett,  59  Kan.  214,  52  Pac. 
142.  Mass. —  Field  v.  Gowdy,  199 
Mass.  568,  85  N.  E.  884.  Mo.  —  Ringo 
r.  St.  Louis,  I.  M.  &  S.  R.  Co.,  91  Mo. 
667,  4  S.  W.  396.  N.  J.  — McDonald 
r.  Ilutton,  8  X.  J.  Eq.  473.  N.  Y.  — 
Xelson  v.  Hajek,  121  N.  Y.  Supp. 
1018;  Cheney  v.  Beals,  47  Barb.  523. 
Nev.  —  Carpenter  r.  Johnson,  1  Nev. 
331.  N.  C.  —  Whissenhunt  v.  Jones,  80 
X.  C.  348.  N.  D.  —  Schmidt  v.  Beiseker, 
120  N.  W.   1096. 

93.  U.  S.  —  J.  S.  Keator  Lumber 
Co.  r.  Thompson,  144  U.  S.  434,  12  Sup. 
Ct.  669,  36  L.  ed.  495.  Fla.  —  Livings- 
ton v.  Webster,  26  Fla.  325,  8  So.  442. 
111.  —  Bahe  v.  Jones,  132  111.  134,  23 
V.  B.  338.  la.  —  Frank  r.  Davenport, 
105  Iowa  588,  75  X.  W.  480.  Kan.— Saw- 
yer v.  Forbes,  36  Kan.  612, 14  Pac.  148. 

94.  Rulings  on  change  of  venue 
must  be  excepted  to  below.  Mo.  — 
Klotz  V.  Perteet,  101  Mo.  213,  13  S.  W. 
955;  Brooks  v.  Daggs,  58  Mo.  App. 
190.  Va.  — Muller  v.  B^vlv,  21  Gratt. 
521.  Wis. —  Church  v.  City  of  Mil- 
waukee, 31  Wis.  512. 

Transfer  of  Cause.  —  It  is  too  late 
to  object  for  the  first  time  upon  ap- 
peal that  a  cause  was  transferred  to 
the  equity  docket.  Spencer  v.  Society 
of  Shakers,  23  Ky.  L.  Rep.  854,  64 
8.  W.  468;  Kessner  r.  Phillips,  189  Mo 
515,  88  S.  W.  66,  107  Am.  St.  Rep.  368. 

95.  McGilvrav    V.    Springett,    68    111. 
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alleged  errors  in  drawing  the  jury,98  or  in  the  administration  to  theiil 
of  the  oath.97  Moreover,  it  is  the  rule,  generally,  that  irregularities 
in  the  conduct  of  the  trial  must  be  objected  to  and  excepted  to  at 
the  time  of  their  occurrence,  or  else  they  will  be  deemed  waived.' 

i.  Improper  Conduct  of  Counsel.  —  If  improper  remarks  of  coun- 
sel in  argument  are  to  be  urged  as  error,  objection  must  have  been 
made  to  the  same  in  the  lower  court."  A  mere  exception  to  such 
remarks,  not  preceded  by  a  ruling  of  the  court,  is  not  sufficient.1 

j.  Improper  Conduct  of  Judge.  —  The  general  rule  applies  also  to 
alleged  improper  conduct  of  the  judge  during  the  trial.  Objection 
must  be  duly  made  below.2 

k.  Improper  Conduct  of  Jurors.  —  Improper  conduct  on  the  part 
of  any  member  of  the  jury  during  the  trial  must  be  called  to  the 
attention  of  the  trial  court.  If  this  is  not  done  it  cannot  be  urged 
as  error  upon  appeal.3 


App.  275;   Cote   v.  Grand  Trunk  R.  Co., 
70  N.  H.  620,  49  Atl.  507. 

96.  Mich.  —  Robinson  v.  Mulder,  81 
Mich.  75,  45  N.  W.  505.  Neb.  — Ran- 
dolph r.  State,  65  Neb.  520,  91  N.  W. 
356.  Wis.  —  Union  Nat.  Bank  v.  Cross, 
100  Wis.   174,  75  N.  W.  992. 

97.  Fla.  —  Dunawav  e.  Ferst,  51  Fla. 
180,  41  So.  451.  111. —  Brewer  &  llof- 
mann  Brew.  Co.  V.  Hermann,  187  111. 
40,  58  N.  E.  397.  Ind.  —  Applegate 
v.  Boyles,  10  Ind.  435.  Tenn.  — South- 
ern Queen  Mfg.  Co.  V.  Morris,  105  Tenn. 
654,  58  S.  W.  651.  Tex.  —  Gay  Rand) 
Co.  v.  Rowland  (Tex.  Civ.  App.),  50 
S.   W.    1086. 

98.  Cal.  —  Wood  v.  Moulton,  146  Cal. 
317,  80  Pac.  92  (witness  accompany- 
ing jury  on  a  view).  Ind.  —  Citizens' 
St.  R.  Co.  v.  Stockdell,  159  Ind.  25,  62 
N.  E.  21  (emotional  display  of  wit- 
ness). Kan.  —  Blanton  v.  Phelps  & 
Bigelow  W.  M.  Co.,  7  Kan.  App.  814, 
53  Pac.  154. 

Order  for  Physical  Examination  in 
Personal  Injury  Suit.  —  Ellsworth  v. 
Fairbury,  41  Neb.  881,  60  N.  W.  336. 
Also  the  denial  of  such  a  motion.  St. 
Louis,  S.  W.  R.  Co.  v.  Dobbins.  60  Ark. 
481,  30  S.  W.  8S7,  31  S.  W.  147. 

That  inspection  of  contract  intro- 
duced in  evidence  was  not  permitted. 
Tull  v.  Nash,  141  Fed.  557,  73  C.  C. 
A.   29. 

99.  Ark.  —  Decker  v.  Laws,  74  Ark. 
286,  85  S.  W.  425.  Colo.  —  Corbin  v. 
Dunklee,  14  Colo.  App.  337,  59  Pac.  842. 
111.  —  Joyce  ik  Chicago,  111  111.  App. 
443.  Ind. — 'Reynolds  V.  Pierson,  29 
Ind.  App.  273,  64  N.  E.  484.  Iowa. — 
Gregory  v.  Wabash  R.  Co.,  126  Iowa. 
230,  101  N.  W.  761.     Kan.  —  Fish-Keek 
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Co.  v.  Redlon,  7  Kan.  App.  93,  53 
Pac.  72.  Ky.  —  Owens  v.  Jenkins,  25 
Kv.  L.  Rep.  1567,  78  S.  W.  212. 
Mich. —  Lauder  v.  St.  Clair  Tp.  125 
Mich.  479,  85  N.  W.  4.  Miss.  —  Pull- 
man Palace  Car  Co.  v.  Lawrence,  74 
Miss.  782,  22  So.  53.  Mo.  —  Massen- 
gale  V.  Rice,  94  Mo.  App.  430,  68  S.  W. 
233.  Neb.  —  Lansing  '".  Wessoll,  5  Neb. 
(Unof.)  199,  97  N.  W.  815.  N.  Y. — 
Dimon  v.  N.  Y.  Cent.  &  H.  R.  R.  Co., 
173  N.  V.  356,  66  N.  E.  1.  Ore.—  Wat 
son  v.  Southern  Oregon  Co.,  39  Ore. 
481,  65  Pac.  985.  Tex.  —  Hooks  & 
Hines  c.  Pafford  (Tex.  Civ.  App.),  95 
S.  W.  742.  W.  Va.  —  Landers  V.  Ohio 
River  R.  Co.,  46  W.  Va.  492,  33  S.  E. 
296.  Wis.  —  Hacker  V.  Heinev,  111 
Wis.    313,87    N.  W.    249. 

1.  Kansas  City  v.  McDonald,  60 
Kan.  481,  57  Pac.  123. 

2.  Cal. —  People  v.  Abbott,  101  Cal. 
645,  36  Pac.  129.  Colo.  —  Denver  Dry 
Goods  Co.  v.  Martine,  12  Colo.  App. 
299,  55  Pac.  743.  Fla.  —  Upchurch  v. 
Mizell,  50  Fla.  456,  40  So.  29.  111. — 
Chicago  City  R.  Co.  v.  Anderson,  193 
111.  9,  61  N.  E.  999;  Murry  Nelson  & 
Co.  v.  Leiter,  190  111.  414,  60  N.  E. 
851,  83  Am.  St.  Rep.  142.  la.  — State 
v.  Pugsley,  75  Iowa  742,  38  N.  W.  498. 
Mo.  —  Howard  v.  Vaughan-Monnig  Shoe 
Co.,  82  Mo.  App.  405.  N.  Y.  — Ten 
Eyck  v.  Whitbeck,  170  N.  Y.  564,  62 
N.  E.   1101. 

Failing  To  Admonish  Jury. — Alleged 
error  on  the  part  of  the  court  in  fail- 
ing to  admonish  jury  upon  adjournment, 
must  be  objected  to  below.  State  r. 
Atterbury,   59    Kan.    237,   52   Pac.   451. 

3.  Cal.  —  Doolin  v.  Omnibus  Cable 
Co.,  140  Cal.  369,  73  Pac.  1060.     Mich. 
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L  Instructions.  —  It  is  essential  that  the  attention  of  the  lower 
court  should  be  called  to  its  alleged  erroneous  instructions,  otherwise 
they  will  be  considered  waived  for  the  purpose  of  appeal.4  Moreover, 
it  is  generally  necessary  to  show  that  specific  instructions  were  re- 
quested before  their  omission  can  be  predicated  as  error,5  and,  also, 


Robinson  V.  Walsh,  54  Mich.  506,  20 
X.  W.  538.  N.  Y.  —  Wiegand  v.  Fee 
Bros.  Co.,  73  App.  Div.  139,  76  N.  V. 
Supp.   872. 

Juror  Asleep.  —  An  assignment  of 
error  complaining  that  the  jury  was 
guilty  of  misconduct,  in  that  one  of 
the  jurors  was  asleep  throughout  the 
greater  portion  of  the  argument  of 
defendant's  counsel,  cannot  be  first 
raised  upon  appeal.  Counsel  for  ap- 
pellant should  at  lea-t;  have  asked  that 
the  juror  be  awakened.  Slaughter  V. 
Coke  County,  34  Tex.  Civ.  App.  598, 
79    S.    W.    863. 

4.  Among  many  decisions  to  this 
effect  are  the  following:  U.  S.  —  Poe 
'•.  Watson,  8  How.  263,  L2  I.,  ed.  1072; 
Chesapeake  &  O.  R.  Co.  V.  Dan<h 
171  Fed.  7k  96  C.  C.  A.  L78.  Ark. — 
Bchneck  v.  Griffith,  74  Ark.  557,  86  S 
\V.  B50.  Colo.  — Pike  r.  Sutton.  21 
Colo.  84,  39  Pac.  lnsi.  EL  — Steidley 
v.  Burton,  61  111.  App.  117.  Ky.  — 
Burks  r.  McFela,  4  Ky.  L.  Rep 
Me.  —  stockwHI  v.  Craig,  20  Me.  378. 
Md.  —  Worthington  v.  Torme.v,  ".4  Md. 
1 B2.     Mich.  —  I  i.     110 

Mich.  240,  68  X.  VY.  152.  Minn. — 
Knauft  r.  St.  Paul,  S.  &  T.  P.  R.  Co, 
22  Minn.  L73.  Mo.  —  Carlisle  ('.  Keo 
kuk  Xorthern  Line  Packet  Co.,  82  Mo 
40;  Boulton  v.  Columbia,  71  Mo.  App. 
519.  Neb.  —  Beckwitli  V.  Lierks  Limb 
\-  Coal  Co.,  75  Neb.  349,  top  X.  W 
Ml';  Keens  v.  Robertson,  46  XTeb.  837, 
65  X.  W.  897.  N.  H.  —  Pitman  V. 
Man  ran,  69  N.  H.  230,  40  At! 
N.  Y.  —  Gumbv  v.  Metropolitan  St  R. 
Co..  171  X.  Y.  635,  63  X.  E.  1117;  Vacca 
r.  Martucci.  90  X.  V.  So.]  p.  356.  R.  1. 
Covell  v.  Carpenter,  24  B.  I.  1,  51 
Atl.  425.  S.  C.  —  Fleming  V.  Fleming, 
33  S.  C.  505,  12  S.  E.  257.  Tex. — 
Yoakum  v.  Mettasch  (Tex.  Civ.  App.), 
26  S.  W.  129.  Va.  —  ColHns  V.  George, 
102  Va.  509,  46  S.  E.   634. 

Montana.  —  In  1889,  in  reversing  a 
case  for  an  erroneous  instruction  not 
objected  to  below,  the  supreme  court 
said:  "In  this  territory,  as  elsewhere, 
a  rreneral  objection  to  testimony  will 
not"  avail    a   party   on   appeal.     But    an 


instruction  containing  a  correct  rule 
of  law,  when  considered  in  the  abstract, 
but  faulty  when  applied  to  a  particular 
is  ground  for  a  reversal,  even 
though  counsel  for  appellant  raises  no 
objection,  even  though  he,  at  the  trial, 
is  content  with  the  same.  We  believe 
that  Montana  is  one  of  only  two  juris- 
dictions in  which  such  a  rule  prevails. 
We  believe  that  a  bar  and  a  people 
who  complain  of  delay  in  obtaining 
justice  would  do  well  to  amend  the 
law  in  this  respect,  and  that  the  same 
formality  which  applies  to  objections 
to  evidence  should  apply  to  objections 
to    instructions."     Sheehv    v.    Flaherty, 

8  Mont.  365,  20  Pac.  687. 

No  Objection  to  Instruction,  but  to 
Verdict.  —  An  erroneous  instruction  of 
the  court  that  three-fourths  of  the  jury 
might  return  a  verdict  was  not  ob- 
1  to.  But  the  receiving  and  en- 
tering of  the  verdict,  rendered  by  ten 
of  the  twelve  jurors,  were  objected  to, 
and  exception  taken  to  the  decision 
of  the  court  in  overruling  the  decision. 
Jt  was  held  that  this  exception 
brought  the  question  regularly  before 
the  supreme  court  for  its  decision,  and 
•  that  could  be  claimed 
that  the  erroneous  instruction 
could  not  be  considered  as  a  ground 
of  reversal.  First  Xat.  Bank   V.   Foster, 

9  Wyo.   157,  61  Pac.  466,  63  Pac.  1056, 
54  L.  R.  A.  549. 

5.  Among  numerous  decisions  are 
following:  Ark.  —  Win.  Brooks 
Medicine  Co.  v.  Jeffries,  127  S.  W.  960; 
Kirchman  r.  Tuffi  Bros.  Pig  Iron  & 
Coke  Co.,  122  S.  W.  239;  Carpenter 
t.  Jones,  76  Ark.  163,  88  S.  W.  871. 
Colo.  —  Bailv  r.  Carnduff,  14  Colo. 
App.  169,  59  Pac.  407.  111.  — 
Wilcke  V.  Uenrotin,  146  111.  App. 
481,  89  N.  E.  329.  la.  — Riley  v.  Bell, 
120  Iowa  618,  95  N.  W.  170.  Kan. — 
Gregg  r.  Berkshire,  10  Kan.  App.  579, 
62  Pac.  550.  Ky.  —  Thomas  v.  Stickler, 
29  Ky.  L.  Rep.  531,  93  S.  W.  648. 
Mass.  —  McAuliffe  v.  Lvme,  179  Mass. 
214.  60  N.  E.  484.  Mich.  —  Davis  v. 
McMillan,  142  Mich.  391,  105  N.  W. 
862.     Mo.  —  Brown  V.  St.  Louis  Transit 
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that  additional  instructions  were  requested  where  it  is  urged  that 
the  instructions  as  given  were  not  sufficient."  Alleged  misstatements 
in  the  charge  as  to  the  facts  shown  by  the  evidence  fall  within  t lie 
general  rule,  that  is,  the  attention  of  the  court  must  be  called  to  these 
matters,  since  otherwise  they  cannot  be  raised  in  the  appellate  court.7 
m.  Verdict — Findings — Reports.  —  Irregularities  and  defects  in 
the  form  of  the  verdict  are  waived  unless  made  a  matter  of  objection 
below.8    The  rule  extends  to  objectionable  conduct  of  the  jury  while 


Co.,  108  Mo.  App.  310,  83  S.  W.  310. 
Neb.  —  Sheridan  Coal  Co.  v  C.  W.  Hull 
Co.,  127  N.  W.  218;  Olmstead  v.  Red 
Cloud,  86  Neb.  528,  125  N.  W.  1101. 
N.  M.  — King  v.  Tabor,  110  Pac.  601 
N.  Y.  —  Sweetland  v.  Buell,  164  N.  Y. 
541,  58  N.  E.  663,  79  Am.  St.  Rep. 
676.  Pa.  —  Murtland  V.  English,  214 
Pa.  325,  63  Atl.  882,  112  Am.  St.  Rep. 
747.  S.  D.  —  Lunschen  v.  Yllom,  127 
N.  W.  463.  Tenn.  — Memphis  St.  R. 
Co.  v.  Shaw,  110  Tenn.  467,  75  S.  \V. 
713.  Tex. —  International  &  G  N  R. 
Co.  V.  Rogers  (Tex.  Civ  App.),  124 
S.  W.  446;  Shelton  v  Willis,  23  Tex 
Civ.  App.  547.  58  S.  W.  176.  Wis. — 
Fosha  v.  O'Donnell,  120  Wis.  336,  97 
N.    W.    924. 

6.  U.  S.  —  Cass  County  V.  Gibson, 
107  Fed.  363,  46  C.  C.  A  341.  Ala. — 
Green    v.    Southern    States    Lumb     Co., 

50  So.  917.  Ark.  — St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Jackson,  78  Ark  100,  93 
S.    W.    746,    6    L.    R.    A.    (N    S.)    646. 

Ga Palmer  Mfg.  Co.   v.   Drewry,  113 

Ga.  360,  38  S.  E.  837.  Ind. —  Moore 
V.   Shields,   121   Ind.   267,   23   N.    E.   89. 

Kan State   r.   Asbell,    10    Kan.    App. 

368,  59  Pac.  727.  Md.  —  Packham  V. 
Glendmeyer,  103  Md.  416,  63  Atl.  1048. 
Mass.  —  Minihan  v.  Boston  Elevated 
R.  Co.,  91  N.  E.  414;  Whitney  Elec. 
Inst.    Co.     v.    Anderson,     172    Mass.    1, 

51  N.  E.  182  Mo.  —  Mills  V.  Missouri 
Pac.  R.  Co.,  199  Mo.  56,  94  S.  W.  973. 
Neb.  —  City  of  Lexington  v  Kreitz,  73 
Neb.  770,  103  N.  W.  444.  Pa. —  Com. 
v.  Brubaker,  13  Pa.  Super.  14.  S.  C.  — 
Bowen  v.  Southern  R.  Co.,  58  S.  C. 
222,  36  S  E.  590.  Tenn.  —  Chicago 
Guaranty  Fund  Life  Soc.  v.  Ford,  104 
Tenn.  533,  58  *  S  VV.  2:59  Tex.  — 
Texas  &  P.  R  Co.  v.  Black,  23  Tex 
Civ.  App.  119,  57  S.  W.  330.  Wis. — 
Heer  v.  Warren-Scharf  Asphalt  Pav 
Co.,   118   Wis    57,  94    N     W     789. 

7.  111.  —  Corcoran  i\  Lehigh  &  F 
Coal  Co.,  37  111  App  577.  Me.  —  Libby 
i:  Deake,  97  Me  377,  54  Atl.  856; 
Bradstreet  v.  Rich,  74  Me    303      Mass. 


Wright  V.  Wright,  139  Mass.  177,  29 
N.  E.  380.  Mich. —  Farmers'  Mut. 
Fire  Ins.  Co.  v.  Gargett,  42  Mich.  289, 
3  N.  W.  954.  Minn. —  O'Connor  v  C. 
M.  &  St.  P.  R.  Co.,  27  Minn  166,  6 
N.  W.  481,  38  Am  Rep.  288.  Ore. — 
Jennings  v.  Garner,  30  Ore.  344,  48  Pac 
177.  Pa.  —  Kuntz  v  New  York  C.  & 
St.  L.  R.  Co.,  206  Pa.  162,  55  Atl.  915. 
R.  I. —  Case  V  Dodge,  18  R.  I.  661, 
29  Atl.  785.  S.  C.  —  Rumph  V.  Hiott, 
35  S.    C.   444,    15  S.    E    235. 

8.  TJ  S.  —  Philip  Schneider  Brewing 
Co  v.  Am  Ice  Machine  Co,  77  Fed 
138,  23  C.  C.  A.  89  Ala.  —  Patter 
sod  v.  lrvin,  132  Ala.  557,  31  So.  474. 
Ark  — Johnson  v.  Barbour,  28  Ark. 
188  Cal.  —  Johnson  r.  Visher,  96  Ca) 
310,  31  Pac  106.  Colo.  —  Tavlor  v. 
Harnett,  39  Colo.  469.  90  Pac.  74; 
Jackson  v  McFall,  36  Colo.  119,  85 
Pac.  638.  Conn.  —  Pelton  v.  Goldberg, 
81  Conn.  280,  70  Atl.  1020  Ga.  — 
Armsby  Co.  V  Shewmake,  113  Ga.  1086, 
39  S.  E.  4  73.  111.  —  Baltimore  &  O.  S. 
W.  R.  Co.  r.  Keck,  185  HI.  400,  57  N. 
E.  197;  Illinois  Steel  Co.  v.  Hanson,  97 
111.  App.  469.  K.an. —  Kolleen  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  72  Kan.  426, 
83  Pac.  990;  Carlin  D.  Donegan,  15 
Kan.  495.  Mo.  —  Jonesboro,  L.  C.  &  E. 
R.  Co.  v.  United  Iron  Wks.  Co.,  117 
Mo.  App.  153,  94  S.  W.  726.  N.  Y  — 
Ten  Eyck  v.  Wbitbeck,  170  N.  Y.  564, 
62  N.  E.  1101.  S.  D.  —  State  V.  Patter- 
son, 18  S.  D.  251,  100  N.  W.  162.  Utah. 
Smith  u.  Fisher,  24  Utah  506,  68  Pac. 
849.  Wash.  —  Quarles  v.  Frederick,  42 
Wash.  117,  84  Pac.  634.  Wis. — 
Hrouska  V.  Janke,  66  Wis.  252,  28 
N.    W.    166. 

Unauthorized  Sealed  Verdict.  —  A 
iury  returned  a  sealed  verdict  with- 
out consent  of  the  parties  or  direction 
of  the  court.  It  was  held  that  the 
refusal  of  the  court  to  call  the  jury 
back  in  order  that  they  tnijibt  re 
turn  a  verdict  in  the  usual  way,  could 
not  be  alleged  as  error,  in  absence  of 
any    request    that    they    should    be    re- 
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deliberating  upon  the  verdict.9  It  applies  also  to  irregularities  con- 
nected with  their  custodj  ,'"  and  to  detects  in  form  in  both  general 
and  special  verdicts." 

Objections,  also,  that  the  amount  of  the  verdict  is  excessive  must 
first  be  made  below,1-'  and  the  same  rule  applies  when  the  damages 
assessed  exceed  the  amount  claimed  in  the  declaration  or  petition.13 

The  necessity  of  object  ions  prior  to  appeal  applies,  in  the  same 
manner,  to  findings  by  the  court, M  and  to  the  reports  of  referees.15 

called  and  polled.  Klinkner  p.  Schmidt,    Fed    J .i S ,  23  C.  C    A.   89.     Ala. Gilh- 

114    Iowa   695,  87   N.    W    661.  land    v.    R     G     Dunn    &    Co,    136    Ala. 

9.  Thus,  in  Illinois,  a  surveyor's  |»lat  327,  34  So.  25  Colo.  — J.  W.  Husus 
was  taken  by  the  jury,  along  with  other 
papers,  juto  the  jury  room,  the  plat 
not  having  been  formally  offered  and 
admitted  in  evidence  Appellant's  at- 
torney was  present  and  knew  that  it 
was  taken  by  the  jury  and  made  no 
objection.  The  plat,  however,  during 
the  trial,  was  used  ami  referred  to. 
It  was  held  that  no  objection  could 
subsequently  be  urged  that  the  same 
was  not  formally  in  evidence  Kabber- 
mami  D  Comrs.  of  Highways,  116  III. 
App    26 

Verdict  Improperly  Arrived  At.  — 
Where,  however,  a  verdict  tor  plain 
tiff,  in  a  damage  Buit  based  on  neg 
ligence,  was  agreed  to  by  some  of  the 
Jury  against  their  convictions,  on  con- 
dition that  other  members  should  agree 
that  damages  should  not  exceed  a  cer 
tain  sum,  the  judgment  will  be  reversed 
on  appeal,  although  no  objection  toihe 
reception  of  the  verdict  was  made  lie 
low.  Wiegand  ;  Pee  Bros  Co.,  73  A  pp. 
Div.  139,  76  N    V    Supp 

10.  Dorman  r  Sebree,  21  Kv.  L 
Rep  634,  52  S  W  s  19,  alleged  "error 
of  the  court  in  keeping  the  jury  together 
in  charge  of  the  Bbenfl   over  Sunday. 

11.  D.  0. —  Washington  Gas  Light 
Co  v.  Lansden,  9  App.  Cas.  508,  ob- 
jection that  there  was  no  finding 
either  for  or  against  two  of  the  five 
joint  defendants  in  tort  action.     Ind. — 


&  (Jo  V.  Hardenburg,  19  Colo.  App. 
464,  76  Pac.  543  111.  —  Masterson  v. 
Furman,  82  111  App.  386;  Calumet 
Furniture  Co.  i  Remhold,  51  III.  App. 
323  Ind.  —  PattisoD  v.  Vaughan,  40 
Ind.  253.  la.  —  Hubbard  /;.  State  Life 
Ins  Co,  129  Iowa  13,  105  N.  W.  332; 
(J  arret  son  /•.  Equitable  Mut.  Life  & 
Endowment.  Assn.,  74  Iowa  419,  38 
N  W  127  Mo.  —  Minton  v.  Steele, 
125  .Mo.  181,  28  S  W.  746;  Schmitz  v. 
St  Louis,  I  M.  &  S  K.  Co.,  119  Mo 
256,  24  S  VV.  472,  23  L  R  A.  250.  Fa. 
Patton  v  Philadelphia,  189  Pa  602, 
42  Atl    296 

13.  Ala.  —  Patterson  v.  Irvin,  132 
Ala  557,  31  So  474  111.  —  Leathe  V 
Thomas,  218  111  24  6,  75  N  R.  810; 
Poiowski  v.  Derengowski,  124  III  App 
445  Ind  —  Kwmg  n  Reno,  32  Ind 
149  N  y.  —  Clason  V.  Baldwin,  152 
N  Y  204,  46  N.  K  322  N  D.  —  .Me 
Lain  i  Nurnherg,  16  N  U.  144,  112 
N  W  243  S  D  -  Bruce  v.  Wanzer, 
20   S     D    27  7,    105    N     W     282. 

14  Cal.  —  Schroeder  v  Pissis,  128 
Cal  209,  60  Pac  758  Conn.  —  Kav- 
anagfa  r  Phelps,  36  Conn.  Ill  Ind. 
Swift  /■  Flarley,  20  Ind  App.  614,  49 
V  B.  1069.  Kan. —  Else  v.  Freeman, 
72  Kan  666,  83  Pac  409  Mich.— 
First  Nat  Bank  v  Walker,  115  Mich. 
434,  73  N  W.  378  Mont.  —  Finlen  v. 
Ileinze,    28     Mont.    548,     73     Pac.     123. 


Louisville  &   X.   R.   Co.   v.    Kemper,    153  Neb.  —  Sheibley    c      Dixon    Countv,    61 

Ind.  618,  53   N     E    931    (objection  that  Neb.  409,  85  N    W    399.     Ore.  —  Harris 

foreman     did     not     sign     each     answer  r.    Harsch,    29    Ore.    562,    46    Pac.    141. 

to    special     interrogatories);    Tague    v.  Tex.  —  Myers     v.     Menifee    &    Co.,    30 

Owens,     11    Ind.    App.    200,    38    N.    E.  Tex.  Civ.  App.  28,  68  S.  W.  540.     Wasn. 

541     (objection    that    jury    returned    a  Slayton    V.    Felt,   40    Wash.    1,    82    Pac. 

genera]    instead    of    a   special    verdict).  173.       Wis.  —  Barlass    v.     Kargus,     111 
la. —  Mayo    v.    Halley,    124    Iowa    675, 1  Wis.  611,  87  N.  W.  800. 

100  X.  W.  529,  that  certain  interroga-  Request    For    Findings.  —  Error    can- 


tories  were  returned  unanswered.  Mo. 
Duncan  r.  Oliphant,  59  Mo.  App.  1,  that 
verdict  was  not  signed.  See,  in  gen- 
eral, cases  in  next  preceding  note  8. 

12.     U.    S.  —  Philip    Schneider   Brew- 
ing Co.  v.  American  Ice-Mach.  Co.,  77 


not  be  predicated  upon  the  court's 
failure  to  find  certain  facts  where  no 
request  for  such  findings  was  made. 
Xaddy  V.  Dietze,  15  S.  D.  26,  86  X.  W. 
753.  And  see  cases  in  this  note. 
15.  Colo.  —  Kerr  r.  Dudley,  26  Colo. 
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n.  Judgment  and  Execution.  —  Reviewing  courts  will  not  consider 
alleged  errors  in  connection  with  judgments,10  or  their  enforcement,11 
when  such  errors  are  not  properly  raised  in  the  lower  court.  The 
rule  applies  to  alleged  irregularities  or  errors  in  the  rendition,14  the 
substance,'9  the  form,20  and  the  entry  of  judgments.'-1 


457,  58  Pac.  610.  111.  —  R.  Hass  EJee 
&  Mfg  Co.  i/-.  Springfield  Amus.  Park 
Co.,  236  111.  452,  80  N.  E.  248;  Winnard 
v.  Clinton,  233  111.  320,  84  N.  E.  261, 
135  111.  App.  274,  First  Nat.  Bank  v. 
Davis,  146  III.  App  462;  Boldnian  & 
Davis  <;.  Illinois  Central  Tract.  Co, 
145  111  App.  551,  Lies  v.  Klaner,  121 
III.  App  332,  Lebkuechner  /;  Moore, 
88  111  App.  16.  Kan.  —  Nutt  v.  Gaddis, 
10  Kan.  App.  358,  59  Pac  727.  Mass. 
French  v.  Peters,  177  Mass  568,  59 
N.  E  449;  In  re  City  of  NewtOU,  172 
Mass.  5,  51  N.  E.  183.  Midi.  —  Butter- 
field  V.  Beardsley,  28  Mich.  412.  K.  M. 
First  Nat.  Bank  V.  McCIellan,  9  N.  M. 
636,  58  Pac.  347.  N.  Y.  —  Greason  v. 
lloleomb,  196  N.  Y.  571,  90  N.  E.  1159. 
Okla.—  Howe  V.  City  of  Hobart.  18 
Okla.  243,  90  Pac  431.  Pa.  —  Scott 
V.  Scott,  196  Pa.  132,  46  At  J.  379.  S.  C. 
Broun  v.  Rogers,  76  S.  C  L80,  .".6  S.  E. 
680.  Vt. —  Warner  s  Admr.  i .  Bronson, 
81  Vt.  121,  69  Atl.  655.  Va.  —  Pieston 
v.  National  Exch  Bauk.  97  Va.  222, 
33    S.     E.    516. 

16".  Colo.  —  Drake  v.  Root,  2  Colo. 
685.  Fla.  —  Polk  County  Nat.  Bank  v. 
Darrah,  52  Fla.  581,  42'  So.  323.  Ind. 
Hormaou  v.  llartmetz,  128  Ind.  353,  27 
N.  E.  731;  Kelley  v.  Houts,  30  Ind.  App. 
474,  66  N  E.  408.  Mich.  —  Mette  v. 
Mette,  154  Mich.  662,  118  N.   W.  588. 

17.  Cal.  —  Swasey  t>.  Adair,  88  Cal. 
203,  26  Pac.  83.  111.  —  McCartney  v. 
Loonns,  61  111.  App.  364.  Mo. — Sap- 
plngton  v.  Lenz,  53  Mo.  App.  44.  N.  Y. 
Iv  re  Holmes,  131  N.  Y.  80,  29  N.  E. 
1003.  Ore. —  United  States  Mortg.  & 
Tr.  Co.  V.  Marquam,  41  Ore.  391,  69 
Pac.  41. 

18.  Ind.  —  Coou  i?.  Bean,  69  Bad.  474. 
la.  — Chase  v.  Wright,  116  Iowa  555, 
90  N.  W.  357.  La,—  Johnson  *;.  Bark- 
ley,  47  La.  Ann.  98,  16  So.  659.  Mass. 
Newell  V.  West,  149  Mass.  520,  21  N.  E. 
954.  Wash.  —  Main  v.  Johnson,  7  Wash. 
321,  35   Pac.  67. 

Objection  to  Rendition  of  Personal 
Judgment.  —  That  there  was  error  in 
rendering  a  personal  judgment,  in  con- 
nection with  proceedings  in  rem,  cau- 
not  be  first  raised  on  appeal.  Buel  v. 
Shuman,  28  Ind.  464;  Shrum  v.  Salem, 
13  Ind.  App.  115,  39  N.  E  1050;  Bui 
lock    v.    Hayter,    24    Tex.    9.     And    see 
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Cowen    /     Merrimau,    Li    App    Cas.    [D. 

C),   LS6 

Wo  Jurisdiction.  —  Since  questions  of 
apparent  error  may  be  raised  for  the 
first  time  upon  appeal,  that  the  court 
had  no  jurisdiction  to  render  a  judg- 
ment, may  be  considered  without  ob 
jection  below.  Cal.  —  Riley  v.  Loma 
Vista  Ranch  Co.,  5  Cal  App.  25,  B9 
Pac.  849,  judgment  rendered  without 
oew  trial  as  previously  directed  by  ap- 
pellate court.  111.  —  King  r.  Lamon, 
193  111.  537,  61  N.  E  1074,  decree  not 
supported  by  bill.  Mo.  —  Schulenburg 
V.  Werner,  6  Mo.  App.  2'.i2,  personal 
judgment  in  action  on  mechanic's  lien. 
Tex.  —  Bissell  v.  Lavaca,  6  Tex.  54 
(necessary  parties  not  before  the 
court);  Parhum  17.  Shockler  (Tex.  Civ. 
App.),  73  S.  W.  839  (insufficient  evi- 
dence to  support  judgment). 

19.  U.  S.  —  Cnarantee  Co.  r.  Me- 
chanics' Sav.  Bank,  80  Fed.  766,  26 
C.  C.  A.  116.  111.  —  Henderson  v. 
Kibbie,  211  111.  556,  71  N.  E.  1091. 
Ind.  —  Sherrin  V.  Flinn,  155  Ind.  122, 
58  X.  E.  549;  Heal  v.  Niagara  Oil  Co, 
150  Ind.  483,  50  N.  E.  482;  Terrv  v. 
Shively,  93  Ind.  413;  Ingel  v.  Scott, 
86  Ind.  518.  Mich. —  Gill  v.  DeArmant, 
90   Mich.  425,  51    N.  W.  527. 

Special  Findings  of  Facts.  —  In  an 
action  at  law  the  question  whether  the 
special  findings  of  facts  support  the 
judgment  rendered  thereon  is  always 
open  for  consideration  of  the  appel- 
late court,  without  the  necessity  of  a 
previous  objection.  Hooven,  etc.  Co. 
r.  John  Featherstone's  Sons,  111  Fed. 
81,  49  C.  C.  A.  229. 

20.  Conn.  —  Allis  v.  Hall,  76  Conn. 
322,  56  Atl.  637;  Chester  V.  Leonard,  68 
Conn.  495,  37  Atl.  397.  D.  C.  —  Cowen 
v.  Merriman,  17  App.  Cas.  186.  111. 
Woodbury  v.  Tuttle,  26  111.  App.  211. 
Ind.  —  Stalcup  v.  Dixon,  136  Ind.  9, 
35  N.  E.  987;  Wood  r.  State,  130  Ind. 
364,  30  N.  E.  309.  Mich.  —  Patterson 
v.  Kennedy.  122  Mich.  343,  81  N.  W. 
91.  Miss.  —  C.  M.  Carrier  &  Son  r. 
Poulas,  87  Miss.  595,  40  So.  164.  N.  Y. 
Peale  I?.  Benjamin,  17l  N.  Y.  631,  63  N. 
E.  1120;  Deiavallette  v.  Wendt,  75  N.  Y. 
579,  31  Am.  Rep.  494.  S.  C.  —  Walker 
V.  Cassels,  70  S.  C.  271,  49  S.  E.  862. 

21.  Colo.  —  Denver,    S     P.    &    P.    R. 


APPEALS 


265 


Motions  to  correct  or  to  modify  such  errors  should  be  made  below 
Likewise,  objections  to  such  motions,23  or  exceptions  to  adverse 
n£s  thereon  "  must  be  duly  taken  in  order  to  make  available  m  the 
innellate  court  alleged  error  in  relation  thereto.  Moreover,  objec- 
Zs  as  to  osts  and  lees,  in  connection  with  judgments,  must 
e  first  raised  in  the  lower  court  -  When  however,  there  is 
manifest   error  in  the   judgment,   it   may    be   first    assailed    m   the 


Co.  v.  Woodward,  4  Colo.  1.  -D.  C.— 
Cowen  V.  Mernman,  17  App.  Cas.  186. 
HI.  —  Patterson  D.  Johnson,  214  111. 
481  73  N  E.  761;  Dorn  P.  Bradner 
Smith  &  Co.,  106  111.  App.  91.  la.  - 
Carmichael  v.  Vandebur,  50  Iowa  651. 
Mich  —  McPherson  v.  Bn-tol,  12- 
Mich.  354,  81  N.  W.  254.  Minn. — 
Rucker  v.  Miller,  50  Minn.  360,  o2  N. 
W  958;  Oldenberg  v.  Devine,  40  Minn. 
409  42  N.  W.  88.  Wyo.  —  Druell  V. 
Abbott,  6   Wyo    265,  44  Pac.  647 

Variance    of    Entry.  —  That    a    judg- 
ment   entry    was    at    variance    with    the 
order  of  entry  must   have   been    ob 
to   below      Harper  v.  Carroll,  66  Minn 
487,    69    N.    W     610. 

22      lnd.  —  Indiana    Racing    Assn     v. 
Allen,     140     lnd      137,    39     N      E 
Douthit    v     Doutuit,     133    lnd     26,    ■  _ 
N      E     715;     McNutt    v.    McNutt,     1  1  *» 
lnd.  545,   19   N     E.  115,  2  L    R.   A    372 
Mich. —  Kellogg    '      Putnam,    11     Mich. 
344      Minn.  —  >'-ott  0.  Minneapolis,  etc. 
R.    Co,    42    Minn.     179,    #3    N      W      966 
S     Y-  —  Simmons    (      Craig,    137    N      "> 
550     33    N      B.    76       Wash.-    Main     i 
Johnson,  7  Wash.  321,  35  1'ac    »-■ 
also,  infra,  V,  D,  5 

23  Objections  to  Proceedings  To 
Correct  or  Modify  —  Wbere  no  ex 
ceptions  or  ob|uctions  are  taken  to  the 
proceedings  to  correct  or  to  modify 
the  record  in  the  trial  court,  no  ques 
tion  can  be  raised  on  appeal  as  to  the 
alleged  error  of  such  proceeding. 
Moore  V.  Winstead,  24  lnd.  Aj 
55  N.   E    777. 

Irregular  Proceedings  To  Vacate 
Judgment.  —  Where  the  motion 
regular  in  form,  or  insufficient,  or  where 
a  motion  is  filed  when  a  petition  is  the 
required  practice,  yet  if  there  be  no 
objection  below,  it  will  be  too  late 
to  raise  such  objection  upon  appeal. 
lnd— Batty  v.  O'Connor,  106  lnd. 
81  5  N  E.  880;  Masten  v.  Indiana 
Car  &  Foundry  Co.,  25  lnd.  App.  175, 
57  N  E  H8.  la.  —  Sitzer  P.  Fenzloff. 
119  iowa  491,  84  N.  W.  514;  Callanan 
t    Aetna  Nat.  Bank,  *4  Iowa  8,  50   N. 


W  69;  Storm  Lake  P.  Iowa  Falls  & 
S.  C.  R.  Co.,  62  Iowa  218,  17  N.  W. 
489  Utah.  —  Utah  Commercial  &  Saw 
Bank  v.  Trumbo,  17  Utah  198,  53  Pac. 
1033.  Va.  —  Uiliard  v.  Thornton,  29 
Gratt.  392.  Wis. —  Jones  V.  Evans,  28 
Wis.  168. 

24.  See,  in  general,  infra,  V,  F.  And 
Bee  First  Nat.  Bank  v.  Foster,  9  Wyo. 
157,  61  Pac.  466,  63  Pac.  1056,  54  L. 
R     A     54'.' 

25.  Costs.  —  U.  S.  —  Eaton  P.  Brown 

193    U.   S.   411,   24   Sup.   Ct.   487,  48   L. 

ed.    730;    Gutfey   V.    Alaska   &    P.   S.    S. 

Co.,     130    Fed.    271,    64    C.    C.    A.    517. 

lnd.  —  Baldwin  P.  Sutton,  148  lnd.  o91, 

47  N    E    629.     la.  —  Cloud   v.   Malvin, 

10S   Iowa   52,   75   N.   W.   645,  78  N.   W. 

791    45  L.  R.  A.  209.     Ky.  —  Shelley  r. 

Newport     Sav.     Assn.,     11     Bush     30o. 

La.  —  Aiken    r.   Robinson,  52  La.   Ann. 

925    27   So.   134,  529.     Mo.—  Holliday- 

Klo'tz   Land   &  Lumber  Co.  V.  Moss  Tie 

Co,    96    Mo.    App.    57,    69    S.    W.    671 

N      Y.  —  Cunningham     V.    Hewitt,    177 

N     V.  oil,  69  N.  E.  1122;  La  Grange  v. 

Merritt.    96    App.     Div.    61,    89    N.    Y. 

Supp    32      Pa. —  Becker   V.   Goldschild, 

g    pa    super.  50.     Tex.  —  Blain   r.  Park 

Bank    ft    Trust    Co.,   43    Tex.    Civ.    App. 

359      94     S.     W.      1091;     Valentine     P. 

Sw.'al t,   34    Tex.    Civ.   App.    135,    78    S. 

Utah.  — Smith  v.  Nelson,  23 
Utah  512,  65  Pac.  485.  Wis.  —  Lautr-r- 
bach  v    Netzo,  111    Wis.  326,  87  N.   W. 

229. 

"Account  Presented  by  Wrong  Of- 
ficial. —  When  the  account  for  the 
costs  for  the  keeping  of  attached 
propertv  was  presented  by  the  custo- 
dian rather  than  by  the  marshal,  as  re- 
quire.1  by  statute,  an  objection  to 
such  irregularity  cannot  be  first  raised 
on  appeal.  Shapleigh  Hdw.  Co.  P. Brit- 
ain. 2  lnd.  Ter.  242.  48  S.  W.  1069 
Fees.  _  Conn.  —  Chase  P.  Benedict, 
un  322,  44  Atl.  507.  HI.  —  Shaff- 
oer  ripplenian,  170  111.  281,  48  N.  E. 
978-  Continental  Inv.  &  Loan  Soc.  v. 
Wood,  168  IU.  421,  48  N  E.  221;  Kron- 
krite    v.    McGrath,    82     111.     App. 
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reviewing  court  in  accordance  with  principles  previously   stated. 

o.  Proceedings  for  Appeal.  —  Objections  to  proceedings  in  the 
lower  court  for  taking  and  perfecting  an  appeal  will  not  be  reviewed 
in  absence  of  prior  objection  below.27 

Thus  objections  that  proceedings  were  not  begun  in  time,  or  that 
an  appeal  bond  did  not  comply  with  the  legal  requirements  29  must 
originate  in  the  trial  court.  Also,  where  a  cause  is  appealed  from  an 
intermediate  appellate  court,  objections  to  alleged  irregularities  and 
erroneous  proceedings  in  connection  with  the  appeal  in  such  appel- 
late court  cannot  for  the  first  time  be  raised  in  the  court  of  last  re- 
sort.30 


Neb. —  Fidelity  Mut.  Fire  Ins.  Co.  v. 
Lowe,  4  Neb.  (Unof.)  159,  93  N.  W. 
749.  S.  C.  —  Ex  parte  Landrum,  69 
S.  C.  136,  48  S.  E.  47. 

26.  Manifest  Error.  —  "Where  there 
is  manifest  error  on  the  record,  the 
judgment  may  be  attacked  for  the  first 
time  in  the  supreme  court.  Kellogg 
v.  School  Dist.  No.  10,  13  Okla.  285, 
74  Pac.  110.  See,  in  general,  supra,  V, 
D,  2,   a. 

Decree  Erroneous.  —  However,  a  de- 
cision, though  erroneous,  where  the  er- 
ror is  not  apparent,  will  not  be  dis- 
turbed by  the  appellate  court,  if  no 
objection  thereto  has  been  made  by  the 
party  to  be  affected.  Shirley  r.  Burch, 
16  Ore.  83,  18  Pac.  351,  8  Am.  St.  Rep. 
273. 

27.  111.  —  Hudek  v.  Ennesser,  66  111. 
App.  609,  169  111.  494,  48  N.  E.  673. 
Ind.  —  Burnett  f.  Abbott,  51  Ind.  254. 
Minn.  —  Davies  V.  Von  Berg,  79  Minn. 
233,  82  N.  W.  311.  Mo.  —  Seaver  v. 
Ray,  137  Mo.  App.  78,  119  S.  W.  527; 
Gerhart  Realty  Co.  v.  Weiter,  108  Mo. 
App.  248,  83  S.  W.  278.  N.  M. — 
Gillett  v.  Chavez,  12  N.  M.  353,  78 
Pac.  68.  Ohio.  —  Kershaw  v.  Snowden, 
36  Ohio  St.  181.  Ore.  —  Oregon  City 
v.  Clackamas  County,  32  Ore.  491,  52 
Pac.  310.  Pa.  —  Appeal  of  Feather,  1 
Pen.  &  W.  322.  Tex.  —  Brewer  v. 
Blanton,  66  Tex.  532,  1  S.  W.  572. 

28.  111.  —  Comstock-Castle  Stove  Co. 
r.  Baldwin,  169  111.  636,  48  N.  E.  723; 
Starin  v.  Kraft,  174  111.  120,  50  N.  E. 
1059,  reversed,  73  111.  App.  371.  Minn. 
Cordello  V.  Deponte,  107  Minn.  573, 
120  N.  W.  '902.  Wyo.  —  Redman  v. 
Union  Pac.  R.  Co.,  3  Wyo.  678,  29 
Pac.   88. 

29.  111.  —  Griswold  v.  Smith,  221  111. 
341  77  ISi.  E.  551;  Ford  V.  First  Nat. 
Bank,  201  111.  120,  66  N.  E.  316;   Sker- 

voi.  n 


wood   t\   Illinois   Tr.   &   Sav.  Bank,   195 

111.  112,  62  N.  E.  835,  88  Am.  St.  Rep. 

183.     Ind.  —  Fowler  v.  Newson,  90  N.  E. 

9;     Ezra    V.    Manlove,    6    Blackf.    414. 

Ey. — Brasfield  v.  Baugh,  7  J.  J.  Marsh. 

330.     Miss.  —  Poston  r.  Mhoon,  49  M  iss. 

620.     Va.  —  Brown  v.  Matthews,  1  Rand. 

462. 

But   see   Engle  V.   Rowan    (Tex.   Civ. 

App.),  48  S.  W.  757. 

See  the  title  "Appeal  Bonds." 

30.     Colo.  —  Robinson  v.  Denver  &  R. 

G.  R.  Co.,  24  Colo.  98,  49  Pac.  37.     Ga. 

Union  Fraternal  League  v.  Johnston, 
124     Ga.     902,    53     S.     E.     241.     111. — 

Wegienska  v.  Studebaker  Bros.  Mfg. 
Co.,  235  111.  296,  85  N.  E.  326;  Reisch 
r.  People,  229  111.  574,  82  N.  E.  321. 
Neb.  —  McClure  v.  Campbell,  25  Neb. 
57,  40  N.  W.  595.  Tex.  — Knox  v. 
McElrov  (Tex.  Civ.  App.),  118  S.  W. 
1142,  127  S.  W.  798.  Wyo. —  Red- 
man v.  Union  Pac.  R.  Co.,  3  Wyo. 
678,  29  Pac.  88. 

Intermediate  Appeals  From  Justice 
Courts.  —  Thus  where  an  appeal  is 
taken  from  a  justice  court  to  the  dis- 
trict court,  and  later  from  the  dis- 
trict court  to  the  supreme  court,  irregu- 
larities in  taking  such  appeal  to  the 
district  court  cannot  be  first  raised  in 
the  supreme  corrt.  Brewer  v.  Blanton, 
66  Tex.  532,  1  S.  W.  572.  In  such 
cases,  even  the  jurisdiction  of  the 
lowest  court  cannot  be  questioned  in 
the  supreme  court,  if  no  objection  is 
made  thereto  in  the  intermediate  court. 
Ala. —  South  &  N.  A.  R.  Co.  v.  Brown, 
53  Ala.  651.  Ark. —  Little  River 
Countv  v.  Joyner,  57  Ark.  185,  20  S.  W. 
1082.  Ind.  — Taggart  v.  Ratts,  117 
Ind.  138,  19  N.  E.  763,  unless,  how- 
ever, such  want  of  jurisdiction  appears 
on  the  face  of  the  record.  Neb.  — 
McClure  v.  Campbell,  25  Neb.  57,  40 
N.  W.   595. 
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4.  Time  of  Objections.  —  Objections  must  be  seasonably  made.31 
Thus,  an  objection  to  the  admission  of  evidence  should  be  made  at 
the  time  the  evidence  is  offered.3-  and  as  a  general  rule,  objections 
to  improper  remarks  of  counsel  in  argument  should  be  made  when 
the  remarks  are  uttered.33 

Objections  to  pleadings  not  taken  before  judgment.34  or  before  ver- 
dict,35 or  before  the  evidence  was  all  in.s';  have  been  held  too  late. 
If  the  form  of  a  verdict  is  objectionable,  the  objection  should  be 
made  when  the  verdict  is  rendered.37 

If  it  is  to  be  alleged  for  error  in  the  conduct  of  the  trial  that  a 
juror  was  asleep,  it  must  appear  that  the  court  was  asked  to  awaken 
him.38 

it  may  be  said,  therefore,  in  general,  that  objections  should  be 
made  when  the  error  complained  of  occurred,  or,  at  least,  at  the 
earliest  opportunity  in  connection  with  the  proceedings.39 

5.  Mode  of  Objecting  and  Saving  Exceptions.  —  a.  Rule. — 
Objections  and  exceptions  may  be  made  and  preserved  in  various 
ways.  Questions  of  law  involved  in  the  record  save  themselves  ex- 
cept under  the  Statute  of  Amendments  and  Jeofails.  Questions  of 
fact  and  all  the  incidents  of  the  case  not  of  record  from  beginning 
to  end  must  lie  made  to  appeal-  by  motion,  rule  objection,  or  excep- 
tion actually  taken  and  preserved  by  bill  of  exception.  The  term 
"objective"  is  broader  than  the  familiar  and  literal  objection  em- 
ployed in  opposition  to  the  introduction  of  testimony,  since,  under 


31.  111.  —  People 's  Cas.  Claim  Adj. 
Co.  V.  Darrow,  70  111.  App.  22,  172 
111.  62,  4:t  X.  E.  1005.  Kan.  —  lloyt 
v.  Carpenter,  6  Kan.  App,  305,  11  Pac. 
71.  Mo.  —  Frankenthal  P.  Guardian 
Assur.  Co.,  76  Mo.  App.   15. 

32.  U.  S.  — Chicago  Term.  Trans.  R. 
Co.  v.  Stone,  118  Fed.  19,  55  C.  0.  A. 
187;  Chester  r.  Curtis,  1  Blatchf.  499, 
5  Fed.  Cas.  No.  2,661.  Ga.  —  Cooper 
r.  Chamblee,  114  Ga.  116,  39  S.  E.  917; 
Thompson  r.  Waterman,  100  Ga.  586, 
28  S.  E.  286.  111.  —  American  Ins. 
Co.  v.  Walston,  111  111.  App.  133.  Ind. 
Pape  r.  Ferguson,  28  Ind.  App.  298, 
62  X.  E.  712.  Neb. —  Clark  P.  Folkers. 
1  Xeb.  (Unof.)  96,  95  X.  W.  328. 
S.  C.  —  Lamplev  p.  Atlantic  Coast  Line 
R.  Co.,  63  S.  C/462,  41  S.  E.  517. 

33.  Ark.  —  Choctaw,  O.  &  G.  R.  Co. 
r.  Craig,  79  Ark.  53,  95  S.  W.  168. 
Colo.  —  Latham  r.  Gregory,  9  Colo. 
App.  292,  47  Pac.  975.  IU*.  —  Chicago 
City  R.  Co.  v.  Gemmill,  209  111.  638, 
71  X.  E.  43.  N.  Y.  —  Dimon  r.  New 
York  Cent.  &  H.  R.  R.  Co.,  173  X.  V. 
635.  66  X.   E.  628. 

Waiting  Til1  Argument  Is  Finished. — 
Objections  to  the  improper  remarks  of 
counsel    should  not  be  delaved  till  the 


argument    is    finished.     See    Howard    v. 
Howard,  99  Ga.  298,  25  S.  E.  695. 

34.  Bialek  p.  Richmond  (Tex.  Civ. 
App.),  51   8.   W.  47. 

35.  Green  p.  Supreme  Lodge,  79  Mo. 
App.    179. 

36.  Howard  P.  Hibbs,  22  Wash.  513, 
61  Pac.   159. 

37.  Yankton,  X.  &  S.  W.  R.  Co.  P. 
State.  49  Xeb.  272,  68  N.  W.  487; 
Roggenkamp  r.  Hargreaves,  39  X'eb 
540,  58  X.  W.  162. 

38.  Slaughter  r.  Coke  Countv,  34 
Tex.   Civ.   App.   598,   79   S.   W.   863. 

39.  Ind. —  Harvey  P.  State,  40  Ind. 
516.  Mo.  —  Maxwell  v.  Hannibal,  etc. 
Co.,  85  Mo.  95.  Pa.  —  Gilmore  P.  Pitts- 
burgh, etc.  Co.,  104  Pa.  275.  Wasn. — 
Spencer  v.  Commercial  Co.,  36  Wash. 
374.    7S    Pac.    914. 

First  Opportunity  May  Be  on  Appeal. 
See  In  re  Taxpayers,  etc.  of  Pitts- 
burgh, 157  X.  Y.  78,  51  X.  E.  512;  Ruck- 
man    P.    Ormond,   42   Ore.   209,   70    Pac. 

Competency  of  Witness.  —  In  pro- 
ceedings at  law,  an  objection  to  the 
competency  of  a  witness  may  be  taken 
in  any  stage  of  the  cause,  previous 
to    its    being    committed    to    the    jury, 
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some  circumstances,  an  objection  may  be  made  by  a  demurrer      and 
it  is  very  often  made  by  some  form  of  motion."     In  tact   a  motion 
is  frequently  the  only  appropriate  means  available  in  order  to  pr 
serve  error  for  the  purposes  of  appeal.42  •„_.-- 

b      Motions.  —  Where  a  proper  question  is  asked,  but  an  incompe 
tent  answer  is  returned,  the  only  way  to  frame  an  oboection  to  it  is 
by  motion  to  strike  it  out.43  , 

Objections  based  upon  insufficient  evidence  may  be  made  b>   mo- 
tions for  nonsuit  or  dismissal;44  by  motion  to  direct  a  verdict:     or 


provided  it  be  taken  as  soon  as  the 
ground  of  it  is  known  to  the  party 
objecting.  Ala.  —  Hudson  v.  Crow,  26 
Ala.  515.  Conn.  —  Lewis  V.  Morse,  20 
Conn.  211.  Mass.  —  Donelson  v.  Taylor, 
8  Pick.  390;  Greenl.  on  Ev.,  Vol.  1, 
§421;   Vol.  Ill,   §369. 

40.  Raising  Points  Upon  Demurrer. 
See  Harris  County  V.  Brady,  115  Ga. 
767,  42  S.  E.  71;  Kellogg  v.  Hamilton, 
43  Mich.  269,  5  N.  W.  315. 

Demurring  to  Evidence.  —  Warth  v. 
L.  Loewenstein  &  Sons,  219  111.  222, 
76  N.  E.  379;  Beardstown  V.  Clark,  204 
111.  524,  68  N.  E.  378;  Berriman  V. 
Marvin,  162  111.  415,  44  N.  E.  719. 

"No  exception  can,  on  such  a  de- 
murrer, be  taken  to  any  defect  in  the 
pleadings,  as  the  demurrer  does  not 
extend  to  them."  Will's  Gould,  PL 
148. 

41.  Ind.  —  Guthrie  v.  Carpenter,  162 
Ind  417,  70  N.  E.  486;  Sheeks  v.  State, 
156  Ind.  508,  60  N.  E.  142.  Ky.  — 
Belknap  v.  Hayden,  1  Ky.  L.  Rep.  119. 
Mo.  — Needles  v.  Ford,  167  Mo.  495, 
67  S.  W.  240.  Ore.  —  Pugh  V.  Spick- 
nail,  43  Ore.  489,  74  Pac.  485,  73  Pac. 
1020. 

Objecting  to  Instructions.  —  Objec- 
tions to  instructions  may  be  made  by 
calling  the  court's  attention  to  the 
alleged  error,  and  requesting  a  correc- 
tion. Armstein  v.  Haulenbeek,  16  Daly 
(N.  Y.)   382. 

42.  See  infra,  next  section. 
Motion     May     Be     Improper.  —  The 

correct  mode  to  reserve  questions  with 
reference  to  the  court 's  findings  of  fact 
and  conclusions  of  law,  in  a  trial  with- 
out a  jury,  is  by  excepting  to  them. 
A  motion  to  set  them  aside  is  im- 
proper. Welch  v.  Bennett,  39  Ind.  136; 
Waydell  V.  Adams,  23  App.  Div.  508, 
48  N.  Y.  Supp.   635. 

43.  U.  S.  — Frederick  Mfg.  Co.  v. 
Devlin,  127  Fed.  71,  62  C.  C.  A.  53. 
HI. —  Chicago    City    R.    Co.    v.    Fetzer, 
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113  111.  App.  280;  Williams  v.  City  of 
Carterville,  97  111.  App.  160.  Ind. — 
Indiana  Union  Tract.  Co.  v  Jacobs, 
167  Ind.  85,  78  N.  E.  235;  Continental 
Cas.  Co.  v.  Lloyd,  165  Ind.  52,  73  N.  E. 
824.  la.  —  Howe  c.  Richards,  112  Iowa 
220,  83  N.  W.  909.  Kan.  — Cudahy 
Packing  Co.  v.  Hays,  74  Kan.  124,  85 
Pac.  811.  Mass.  —  Cashin  V.  New  York, 
N.  H.  &  H.  R.  Co.,  185  Mass.  543,  70 
N.  E.  930.  Mich. —  Hoffman  r.  H.  M. 
Loud  &  Sons  Lumb.  Co.,  138  Mich.  5, 
100  N.  W.  1010.  Minn.  —  Cameron  V. 
Duluth-Superior  Tract.  Co.,  94  Minn.  104, 
102  N.  W.  208.  Miss.  —  Miss.  Cent.  R. 
Co.  v.  Hardy,  88  Miss.  732,  41  So.  505. 
N.  Y.  — Myhill  V.  Bogardus,  166  N.  Y. 
614,  59  N.  E.  900;  Myhill  V.  Pells,  19 
App.  Div.  628,  46  N.  Y.  Supp.  1097. 
Wis. —  Allen  v.  Voje,  114  Wis.  1,  89 
N.  W.  924. 

Evidence  Admitted  Over  Objection.  — 
When,  however,  a  question  is  asked,  but 
objected  to,  and  exception  duly  taken 
to  the  ruling  admitting  the  answer  it 
is  not  necessary  to  move  to  strike 
out  the  question.  Teift  V.  Wilcox,  6 
Kan.    46. 

44.  N.  Y.  —  Mumby  V.  Jackson,  71 
N.  Y.  599;  Franken  V.  McAlpin,  29 
Misc.  771,  61  N.  Y.  Supp.  496;  Keller 
v.  Schwartz,  93  N.  Y.  Supp.  620.  Ore. 
Ruckman  v.  Ormond,  42  Ore.  209,  70 
Pac.  707.  S.  C.  —  Jennings,  v.  Edge- 
field Mfg.  Co.,  72  S.  C.  411,  52  S.  E. 
113;  Hicks  v.  Southern  R.  Co.,  63  S.  C. 
559,  41   S.   E.   753. 

No  Cause  of  Action.  —  Where,  how- 
ever, no  cause  of  action  is  established 
by  the  plaintiff,  the  defendant  is  not 
required  to  make  a  motion  for  a  non- 
suit to  protect  his  rights.  Shotwell  v. 
Dixon,  163  N.  Y.  43,  57  N.  E.  178. 

45.  U.  S.  —  McCutcheon  v.  Hall  Cap- 
sule Co.,  101  Fed.  546,  41  C.  C.  A.  494. 
111.  — Chicago  City  R.  Co.  v.  Shaw,  220 
111.  532,  77  N.  E.  139;  Earp  v.  Lilly, 
217   HI.    582,    75    N.    E.    552.     Mich.— 
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by  motion  to  take  the  case  from  the  jury.46  Motions  are  also  essen- 
tial as  objections  in  order  to  make  pleadings  more  definite  and  cer- 
tain.47 

Objections  to  irregularities,  defects,  and  other  errors  in  verdicts 
may  be  made  by  motion  to  arrest  judgment,48  and  erroneous  find- 
ings may  be  reached  by  motion  to  set  such  findings  aside.49  Motions 
to  modify  judgments  or  orders,50  or  to  vacate  the  same,51  are  also 
proper  means  of  raising  objections  thereto. 

6.  Objections  Must  Be  Specific.  —  An  objection  must  be -specific 


Wakely     v.     Johnson,     115     Mich.    235, 

73  X."     W.     238.     Neb. —  Home      Fire 

Co.  P.  Phelps,  51  Neb.  623,  71 
N.  W.  303.  N.  Y.  —  Miensch  r.  Mt. 
Morris  Bank,  34  Misc.  816,  68  N.  V. 
Supp.  1128.  Ore. —  Davis  r.  Emmons, 
32  Ore.  389,  51  P»c,  862.  Fa.  —  Turner 
v.  Whitaker,  9  Pa.  Super.  83.  Tex.  — 
People 'a  Bid;.'.,  L.  &  Sav.  Assn.  P. 
Dailev,  17  Tex.  Civ.  App.  38,  4  2  S.  W. 
364. 

46.  Morgan  &  Wright  P.  MeCaslin, 
213  111.  358,  72  X.  K.   1066;  Bean 

r.  Clark,  204  111.  524,  68  N.  E.  378; 
Clement  P.  Congress  Spring  Co.,  158 
N.  V.  692,  53  X.  E.  L124;  Pollock  P. 
Pa.  Iron  Works  Co.,  157  N.  Y.  699,  51 
N.    E.  979. 

47.  Sheeks  v.  State,  156  Ind.  508,  60 
N.  E.  142;  Pe.  -  ■  '  Wrav, 
143  Ind.  574,  12  N.  B.  927;  Pugh  i\ 
Bpicknall,    43    Ore.    489,    73    Pac.    1020, 

74  Pa. 

Motion  To  Strike  Out  Pleading.  — 
Louisville,  X.  A.  &  C.  R.  Co.  r.  Peck, 
99  Ind.  68;  Osgood  r.  Osgood,  35  Ore.  1. 
56  Pac.  li>17. 

48.  Md.  —  Standard  Horseshoe  Co. 
v.  O'Brien,  88  Md.  335,  41  Atl.  B98 
Mo.  —  Johnson  v.  Bedford,  90  Mo.  App. 
43;  Stone  r.  Taylor,  72  Mo.  App.  4m'. 
Pa.  —  Chester  City  Presby.  Church  r. 
Conlin,  11  Pa.  Sup'er.  413." 

Motion  To  Correct.  —  Irregularities 
in  a  verdict  will  not  be  considered  upon 
appeal  when  no  motion  was  mad.-  to 
correct  them  in  the  lower  court.  Piano 
Mfg  Co.  r.  Person.  12  S.  U.  448,  81 
N.   W.   897. 

General  Verdict.  —  Attachment  Suit. 
Where  error  is  assigned  in  that  a  ver- 
dict is  general  in  an  attachment  suit,  it 
cannot  be  considered  upon  appeal,  it 
no  motion  in  arrest  was  filed  below. 
Ring  v.  Chas.  Vogel  Paint  &  Glass 
Co..  44  Mo.  App.   111. 

Oregon.  —  In  this  -tate  it  has  been 
held  that  the  duty  of  correcting  a  ver- 


dict does  not  devolve  upon  the  party 
against  whose  interests  the  verdict  is 
found,  since  he  is  not  obliged  to  see 
that  the  verdict  is  sufficient  to  sup- 
port the  judgment.  Consequently. 
a  party  need  not  move  in  the  trial 
court  for  a  correction  of  irregularitit  is 
in  the  verdict,  but  may  take  advantage 
thereof  on  appeal.  Parlin  &  Orendorff 
Co.  p.  Barnett,  35  Ore.  568,  57  Pac. 
625. 

49.  Yoi;_rht  P.  An^lo-American  Prov. 
Co.,  202  111.  162,  86  X.  E.  1054;  Denton 
V.  droves,  10  Kan.  App.  27,  61  Pac. 
815. 

50.  Ind.  —  Gullett  V.  Phillips,  1K3 
Ind.  227,  54  X.  E.  804;  Chicago  &  C. 
T.  R.  Co.  P.  Eggers,  147  Ind.  299,  45 
N.  E.  786:  Kelley  P.  Houts,  30  Ind. 
App.  17  1.  66  X.  E".  408;  Smith  r.  Tate, 
30  Ind.  App.  307,  66  X.  E.  88.  N.  Y. — 
Woodbridge  P.  First  Nat.  Bank,  166 
X.  V.  \.  E.  836.  S.  D.-LnJ- 
skog  P.  Schouweiler,  12  S.  D.  176,  80 
X.    W.    L90. 

Clerical  Errors. — Mer.^  clerical  errors 
in  the  judgment  may  be  corrected  on 
a  failure  to  move  ior 
correction  below.  Poersi  hke  P.  Horn 
wit/.,  178  X.  Y  601,  70  N.  E.  1107. 
Contra,  Horn  p.  Carroll.  25  Ky.  L.  Rep. 
"  -  -  W  518;  Lev  p.  Pilger,  59 
Neb.  561,  Bl   X.  W.  507. 

51.  Conn.  —  Chichester  f.  New  Hamp- 
shire [i  -  Co..  72  Conn.  707,  46  Atl. 
151.  Ga.  —  Johnson  p.  Stewart,  40  Ga. 
167.  N.  T.  —  Matter  of  Reddish,  47 
App.  Div.  187,  62  X.  V.  Supp.  261. 
Okla  —  McCarthy   P.  Bentley,  16  Okla. 

■  Pac.  713.  W.  Va.  —  Second  Nat. 
Bank  V.  Ralphsnvder,  54  W.  Va.  231,  46 
S.  E.   206. 

Void  and  Erroneous  Judgments  Dis- 
tinguished.—  In  Kentucky,  under  a 
statutory  provision,  it  is  held  that  in 
case  of  a  void  judgment  no  appeal  lies 
unless  a  motion  has  been  made  in  the 
lower  court  to  set  such  judgment  aside. 

vol.  n 


270 


APPEALS 


in  that  the  grounds  of  the  objection  must  be  stated.'-  This  is  lu-c.-v 
sary  in  order  that  the  court  may  understanding^  rule  thereon." 
This  rule  applies  to  all  objections,  but  is  frequently  illustrated  by  the 
need  of  specific  and  definite  objections  to  evidence.54 

Unless  evidence  is  inadmissible  for  any  purpose  or  on  any  theory, 
such  an  indefinite  and  general  objection  as  that  evidence  is  "irrele- 
vant, incompetent,  and  immaterial"  is  not  sufficient.55  Also,  for 
example,  general  objections  to  instructions  will  not  avail  for  appel- 
late purposes.  The  specific  error  should  be  pointed  out.56  The  rule 
of  consistent  position  also  applies  to  objections,  since  other  grounds 
than  those  assigned  below  cannot  be  raised  in  the  appellate  court.57 


Swafford  V.  Howard,  20  Ky.  L.  Rep. 
1793,  50  S.  W.  43;  Bullitt  V.  Com..  1-4 
Bush  (Ky.)  74.  While  on  the  other 
hand,  a  judgment  that  is  erroneous  but 
not  void  requires  no  such  motion,  nor 
is  such  a  motion  proper,  as  a  pre- 
requisite to  appeal.  Mitchell  'a  Admr. 
v.  Ray,  3  Ky.  L.  Rep.  754. 

52.  U.  S.  —  Lake  Shore  &  M.  S.  R. 
Co.  V.  Eder,  174  Fed.  944,  98  C.  C.  A. 
556;  Erie  R.  Co.  v.  Schomer,  171  Fed. 
798,  96  C.  C.  A.  458;  Nashua  Iron  & 
Steel  Co.  V.  Brush,  91  Fed.  213,  33 
C.  C.  A.  456.  Cal.  —  Merced  Bank  v. 
Price,  98  Pac.  383.  Ga.  —  Atlantic 
Coast  Line  R.  Co.  v.  Jones,  132  Ga. 
189,  63  S.  E.  834.  111.  —  Oliver  v.  Wil- 
hite,  201  111.  552,  66  N.  E.  837;  West 
Chicago  St.  R.  Co.  v.  Buckley,  200  111. 
260,  65  N.  E.  708.  Ind.  —  Tucker  v. 
Hyatt,  151  Ind.  332,  51  N.  E.  469,  44 
L.  R.  A.  129.  la.  —  Shropshire  v.  Ryan, 
111  Iowa  677,  82  N.  W.  1035.  Kan. — 
Smith  v.  Morril,  39  Kan.  665,  18  Pac. 
915.  Mich.  —  Clement  V.  Crosby  &  Co., 
157  Mich.  643,  122  N.  W.  263.  Wis. — 
Cotzhausen  v.  H.  W.  Johns  Mfg.  Co., 
107   Wis.   59,   82   N.   W.   716. 

53.  Howard  v.  Howard,  52  Kan. 
469,  34  Pac.  1114;  Humphrey  v.  Collins, 
23   Kan.   549. 

51.  Among  numerous  decisions  to 
this  effect  are  the  following:  U.  S. — 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  102 
Fed.  96,  42  C.  C.  A.  188;  Baltimore  & 
O.  R.  Co.  V.  Hellenthal,  88  Fed.  116, 
31  C.  C.  A.  414;  Pittsburgh  &  W.  R.  Co. 
v.  Thompson,  82  Fed.  720,  27  C.  C.  A. 
333;  Rhodes  r.  U.  S.,  79  Fed.  740,  25 
C.  C.  A.  186.  Colo.  —  Moynahan  V. 
Perkins,  36  Colo.  481,  85  Pac.  1132. 
111.  —  Kreiling  v.  Northrup,  215  111. 
195,  74  N.  E.  123.  Kan.  —  Kansas 
Pac.  R.  Co.  V.  Cutter,  19  Kan.  83. 
Mich.  —  Philip  V.  Heraty,  135  Mich. 
446,   100   N.  W.    1S6.     Mo.  —  Taylor  v. 
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Pullen,  152  Mo.  434,  53  S.  W.  1086. 
N.  Y.  —  Myhill  v.  Bogardus,  166  N.  Y. 
614,  59  N.  E.  900.  S.  C.  —  Pooler  V. 
Smith,  73  S.  C.  102,  52  S.  E.  967. 

55.  U.  S.  —  Standard  Oil  Co.  v.  Van 
Etten,    107   U.   S.   325,    1   Sup.   Ct.    178, 

27  L.  ed.  319;  Shandrew  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.,  142  Fed.  320,  73 
C.  C.  A.  430;  Eli  Mining  &  Land  Co.  V. 
Carleton,  108  Fed.  24,  47  C.  C.  A.  166. 
Ind. —  Hicks    V.    State,    165    Ind.    440, 

75  N.  E.  641.  la.  — Brier  v.  Da*-is,  122 
Iowa  59,  96  N.  W.  983.  Mich. — 
Hedde  v.  City  Electric  R.  Co.,  112 
Mich.  547,  70  N.  W.  1096;  Michigan 
State  Ins.  Co.  V.  Soule,  51  Mich.  312, 
16  N.  W.  662.  Mo.  —  Gayle  V.  Missouri 
Car  &  Foundry  Co.,  177  Mo.  427,  76  S. 
W.  987.  N.  Y.  —  Borant  V.  Trimmer, 
4  7  N.  Y.  96.  Okla.  —  Enid  &  A.  R.  Co. 
v.  Wiley,  14  Okla.  310,  78  Pac.  967 
Wis.  —  Pool  v.  Milwaukee  Mechanics' 
Ins.    Co.,    94    Wis.    447,    69    N.    W.    65. 

56.  Colo.  —  Colorado    City    v.    Liafe, 

28  Colo.  468,  65  Pac.  630*.  Conn.— 
Hayden   v.    Fair    Haven    &    W.    R.    Co., 

76  Conn.  355,  56  Atl.  613.  111.  —  Jack- 
sonville &  St.  L.  R.  Co.  r.  Wilhite, 
209  111.  84,  70  N.  E.  583.  Ind.  —  Tur- 
ner {'.  First  Nat.  Bank  of  Madison,  78 
Ind.  19.  la.  —  Lutz  r.  Anchor  Fire  Ins. 
Co.,  120  Iowa  136,  94  N.  W.  274,  98 
Am.  St.  Rep.  349.  Mass.  —  Emmons  V. 
Alvord,  177  Mass.  466,  59  N.  E.  126. 
Neb.  —  Ulrich  v.  McConaughey,  69  Neb. 
773,  96  N.  W.   645. 

57.  U.  S.  —  Plattner  Imp].  Co.  V. 
International  Harv.  Co.,  133  Fed.  376, 
66  C.  C.  A.  438.  Ala.  — Whatley  v. 
Reese,  128  Ala.  500,  29  So.  606.  Cal. 
Tibbet  V.  Sue,  125  Cal.  544,  58  Pac. 
160;  Howland  v.  Oakland  Consol.  St. 
R.  Co.,  115  Cal.  487,  47  Pac.  255.  Conn. 
Appeal  of  Sturdevant,  71  Conn.  392,  42 
Atl.  70.  111.  —  Ewen  v.  Wilbor,  208 
111.  492,  70  N.  E.  575.     Kan.  — Edmon- 
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K.  Rulings.  —  Necessity  of.  —  Mere  objection  is  not  sufficient  to 
make  alleged  error  available  upon  appeal,  since  the  very  purpose  of 
an  objection  is  to  present  to  the  court  a  question  of  law  for  its  de- 
cision. Consequently  the  question  raised  must  be  ruled  upon.08  The 
requirement  applies,  among  other  proceedings,  to  rulings  on  demur- 
rers," rulings  on  objections  to  evidence,60  and  to  rulings  on  motions.01 

The  reservation  by  the  court  of  a  question  for  a  later  ruling  will  not 
suffice  for  appellate  purposes  where  the  court  does  not  subsequently 
render  its  decision  upon  such  question.62     If  necessary,  the  atten- 


son  v.  Beak,  27  Kan.  656.  Mass.— 
P.    P.    Emory    Mfg.    Co.    v.    Rood, 

Mass.  166,  65  X.  E.  58.  Mich. — 
Xeeley  r.  Detroit  Sugar  Co.,  138  Mich. 
469,  101  N.  W.  664.  Mo.  —  Howard 
r.  Brown,  197  Mo.  36,  95  B.  W.  191.  N. 
J. — Ilustis  v.  Janus  A.  Banister  I  ... 
64  N.  J.  L.  279,  18  Atl  23  I.  N.  Y. 
Muller  v.  Metropolitan  St.  R.  Co.,  177 
X.  V.  565,  69  N.  E.  1127;  Kleiner  V. 
Third  Ave.  E.  Co.,  162  N.  Y.  193,  56 
N.  E.  497.  Tex.  —  Smithers  r.  Low- 
ranee,  35  Tex.  Civ.  App.  25,  7'..  8.  W. 
1088.  Utah. — Ewing  v.  Van  Alstine,  26 
Utah  193,  72  Pac.  942.  Va.  —  Warren 
r.   Warren,  93   Ya.  73,  21  S.  E.  913. 

58.  Ark.  —  Whaley  P.  Vannatta,  77 
Ark.  238,  91  S.  W.  191.  Cal.  —  Macy 
p.  Davila,  48  Cal.  646.  111.  —  Dulle  P. 
Lally,    167    111.   485,    17    N.    B.    753.     la. 

V.   Cunningham,   1-1    Cowa 
N.    \V.    1119;    Blagle    P.    DeGooyer,    115 
Iowa  401,  88  N.  W.  932.     Ky.  —  Lyon  s 
Exr.  V.  Logan  Countv  Bank's  Assignee, 
25  Kv.  L.  Kep.  166S,  78  S.  W.  454.     Neb. 
Modern     Brotherhood     of     America     P. 
Cummings,  68   Neb.  256,  9 1   NT.  W.  144. 
Court    Refusing    To    Rule — Injurious 
irregularities    at    the    trial    cannot    be 
against   review    in   an    appel- 
uirt,    by   the    judge's   refusal    to 
mak.  on     objections 

i  jy    made.      Were    it    otherwise    it 
would  "be    in    his    power    to    stifle    the^ 
right   to   a   revision.      Where,   therefore, 
upon    objection    being    duly    made    the' 
court  below  made  no  ruling  but  remain- 
ed silent,  the  proper  view   (in  the  pres- 
ent   ease)    is    to    construe    the    judge's 
Bilence    i9  an  actual   permission  and  al- j 
lowani         of     what     was     objected     to. 
Corning    r.   YVoodin.   46   Mich.    44,   8   N. 
W. 

Court    Neglecting     To    Rule.  —  See 

rlerzfeld  r.  Reinach,  44  App.  Div.  326. 

6  I    N    Y.   Supp.   658;   First   Nat.  Bk.   r. 

Prater,   50   W.    Ya.   660,   41    S.    E.   363. 

59".     Ala.— Sloss-Scheffield  Steel  &  Iron 


Co.  P.  Holloway,  144  Ala.  280,  40  So.  211; 
Ala.  Nat.  Bank   r.  Hunt,   125  Ala.  512, 

28  So.  488.  Ark.  —  Hobart  Lee  Tie  Co. 
P.  Keck,  89  Ark.  122,  116  S.  W.  183. 
Ind.  —  Citizens    St.    R.    Co.    v.    Heath, 

29  Ind.  App.  395,  62  X.  E.  107.  R.  I. 
Burdick  p.  Kenyon,  20  R.  I.  498,  40 
Atl.  99.  Tex.  —  Dunham  r.  Orange 
Lumber  Co.  (Tex.  Civ.  App.),  125  S. 
W.  89. 

60.  U.  S.  —  United  States  v.  McCoy, 
193  U.  S.  593,  24  Sup.  Ct.  528,  48  L. 
ed.  805.  Ala.  —  Sellers  P.  Farmer,  147 
Ala.  446,  41  So.  291.  Cal.  — Bryce  v. 
Joynt,  63  Cal.  375,  49  Am.  Rep.  94. 
HI. —  Chicago  City  R.  Co.  p.  Mat- 
thieson,  212  111.  292,  72  N.  E.  443. 
la.  —  Garrelson  P.  Kinkead,  118  Iowa 
383,  92  X.  W.  55.  La.  —  Rush  v. 
Landers,  107  La.  549,  32  So.  95,  57  L. 
(;.  A.  353.  Mo.  —  Ray  County  Savings 
Bank  V.  Button,  224  Mo.  42,  123  S.  W. 
17.  Term.  —  Sahlien  v.  Bank  of  Lo- 
noke, 90  Tenn.  221,  16  S.  W.  373. 

61.  HI.  — Dulle     v.     Lally,     167     111. 
17     X.     E.    753.      la.  —  Slagle    v. 

DeGoover,  115  Iowa  401,  8S  X.  \Y.  932. 
Ky.  — Lucas  r.  Brand,  22  Ky.  L.  Rep. 
625,  58  S.  W.  435.  Minn.  —  Wehrin?  p. 
Modern  Woodmen,  107  Minn.  25,  119 
X.  W.  245.  Neb.  —  Modern  Brother- 
hood r.  Cummings,  68  Xeb.  256,  94  N. 
W.  144.  Tenn.  —  Nashville,  C.  &  St. 
L.  R.  v.  Haves,  117  Tenn.  680,  99  S. 
W.  362.  Wash. —  Smith  V.  Dow,  43 
Wash.  1"7,  86  Pac.  555.  Wis.  —  Flem- 
ing  P.  Xorthern  Tissue  Paper  Mill,  135 
Wis.    157.    114    X.    W.    841. 

62.  Colo.  —  Kennev  v.  Jefferson 
Countv  Bank,  12  Colo.  App.  24,  54 
Pac.  404.  Kan.  —  Breitkreutz  v.  Na- 
tional Bank  of  Holton,  70  Kan.  698, 
79  Pac.  686.  Md.  —  Flach  v.  Gotts- 
chalk  Co.,  88  Md.  368,  41  Atl.  908,  42 
L.  R.  A.  745,  71  Am.  St.  Rep.  418. 
Minn.  —  Xaas   r.  Welter,  92  Minn.  404, 

r.  W.  211.     Mo.  — Sieferer  r.  City 
of  St.  Louis,  141  Mo.  586,  43  S.  W.  163. 

vol.  n 


272 


APPEALS 


tion  of  the  court  should  he  called  to  the  fact  of  such  failure  to  rule, 
and  a  ruling  requested.63 

Ruling  Implied.  —  The  form  of  the  ruling  is  not  important.     If  the 
court  responds  to  counsel's  objection,  "You  may  have  an  exception, 
this  is  equivalent  to  a  ruling.'14  .     . 

F.  Exceptions.  —  1.  Distinguished  From  Objection.  —  It  is  im- 
portant to  regard  the  distinction  between  an  objection  and  an  excep- 
tion. A  familiar  code  definition  is  that  "An  exception  is  an  objec- 
tion taken  to  a  decision  of  the  court  upon  a  matter  of  law.'" 

This,  however,  is  eriticisable  in  that  it  implies  that  exceptions  are 
a  subdivision  of  objections.  Objections,  rulings,  and  exceptions  are 
distinct  and  separate  steps.  An  objection  precedes  the  ruling,  and, 
as  previously  stated,  presents  to  the  court  the  grounds  or  reasons 
upon  which  the  ruling  is  requested.  The  exception  follows  the  rul- 
ing,6" and  is  in  the  nature  of  a  protest  against  the  ruling,  its  object 
being  to  preserve  the  prior  objection  for  review,  that  is,  to  place  upon 
the  record  for  appellate  purposes  a  ruling  or  decision  of  the  court 
upon  a  matter  of  law  which  the  record  would  not  otherwise  show.67 

2.  Necessity  of. — In  General.  —  Rulings  or  decisions  complained 
of,  the  error  of  which  is  not  apparent  upon  the  record,  cannot  be  con- 
sidered upon  appeal  unless  an  exception  is  taken,68  since,  generally, 


63.  Where  the  trial  judge  either  ex- 
pressly reserved  his  ruling,  or  did  not 
pass  upon  the  objection  made,  and  it 
does  not  appear  that  the  court  was 
thereafter  requester  to  or  did  pass 
upon  the  points  presented,  the  rule  is 
settled  that  the  admissibility  of  the  evi- 
dence is  not  presented  by  first  assign- 
ing error  upon  appeal.  Naas  v.  Welter, 
92  Minn.  4U4,  100  N.  W.  211;  Hogan 
v.  Vinje,  88  Minn.  499,  93  N.  W.  523; 
Perkins  V.  Morse,  30  Minn.  11,  13  N. 
W.  911. 

Insisting  Upon  Ruling. —  In  general, 
it  is  the  duty  of  counsel  to  insist  upon 
a  ruling,  otherwise  the  objection  may 
be  held  waived.  Foster  v.  Phinizy,  121 
Ga.  673,  49  S.  E.  865;  Leighton  & 
Howard  Steel  Co.  r.  Snell,  119  111.  App. 
199,  217  111.  152,  75  N.  E.  462. 

64.  Gregg  v.  C.  M.  Barnes  Co.,  110 
111  App.  238.  But  see  Siefer  V.  City  of 
St.'  Louis,  141  Mo.  586,  43  S.  W.  163. 

65.  This  definition  is  found  in  a 
number   of   the    codes. 

66.  Kleinschmidt  v.  McAndrews 
117  U.  S.  282,  6  Sup.  Ct.  761,  29  L.  ed. 
905    (construing    Montana    statute). 

Exceptions  Distinguished  From  Ob- 
jections.—  See,  ante,  note   51. 

67.  Koehler   v.    Ball,    2    Kan.    154. 

68.  The  following  are  a  few  of  the 
many  decisions  upon  this  point.     U.  S. 
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Pomeroy   v.   State   Bank   of   Indiana,   1 
Wall.   592,   17  L.   ed.   638;    Netherlands- 
American   Steam  Nav.   Co.  v.  Diamond, 
128  Fed.  570,  63  C.   C.  A.   212.     Cal.— 
Grazidal    v.    Bastanchure,   47    Cal.    167; 
Russell  v.  Dennison,  45  Cal.  337.     Colo. 
Axelson   v.  Anderson,   34   Colo.   234,   83 
Pac.    626;    In   re    Smiley,   4   Colo.    App. 
582,    36    Pac.    894.      Conn. —  Head    v. 
Selleck,     76    Conn.     706,    57    Atl.    281. 
Dak.  —  McCormack   t'.   Phillips,  4   Dak. 
506,   34   N.   W.   39.     Fla.  —  Williams   V. 
State,  32  Fla.  251,  13  So.  429.     Ga.— 
Republic  Life  Ins.  Co.  V.  Beaty,  71  Ga. 
160;  Duncan  v.  Pope,  47  Ga.  445.    111. — 
Kennedy  v.   Swifc   &   Co.,   234   111.   606, 
85  N.  E.  287;   White  v.  Western  State 
Bank,    119    111.    App.    354;    Ginsburg    v. 
Morrall,  105  111.  App.   213;      Chi.  &   A. 
R.    Co.    v.    Heinrich,    57    111.    App.    399. 
Ind.  —  Hedrick  v.  Whitehorn,   145  Ind. 
642,  43  N.  E.  942;  Hill  v.  Indianapolis 
&   V.  R.  Co.,  31  Ind.  App.  98,  67  N.  E. 
276;  Kluse  V.  Sparks,  10  Ind.  App.  444, 
37    N.    E.    1047,    36    N.    E.    914.      la. — 
Casey  V.   Ballou  Banking   Co.,   98   Iowa 
107,  67  N.  W.  98;  Baxter  v.  Kenyon,  26 
Iowa  603;  Brown  V.  Ellis,  26  Iowa  591; 
Appanoose  County  v.  Walker,   23  Iowa 
26.       Kan.  —  Citizens'     Nat.     Bank     v. 
Caney  Val.  Bank,  63  Kan.  889,  66  Pac. 
1004.     Mass.  — N.    Y.   Life   Ins.   Co.   v. 
Macomber,  169  Mass.  580,  48  N.  E.  776. 
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in  the  absence  of  exceptions,  objections  to  proceedings  below  are 
deemed  waived.63 

3.     Error  Apparent.  —  Where,  however,  the  error  is  apparent  of 
record,  exceptions  are  not  necessary  in  order  to  save  it  for  review.70 


Mich.  —  Selby  v.  Detroit  R.,  122  Mich. 
311,  81  N.  \V.  106;  People  V.  Barker,  60 
Mich.  277,  27  N.  W.  539,  1  Am.  St.  Eep. 
501;  Barton  v.  Gray,  57  Mich,  (ill, 
24  N.  W.  638.  Mo.  — Sarazin  i".  Union 
E.  Co.,  153  Mo.  479,  55  8.  W.  92;  Par- 
mer's &  Merchant's  Bank  v.  Mc Mullen, 
85  Mo.  App.  142.  N.  M.  —  Wheelock 
V.  McGee,  1  N.  M.  573.  N.  Y.  —  Clark 
v.  Stewart,  127  N.  Y.  676,  27  N.  E. 
1078;  Union  Trust  Co.  v.  Levor,  32 
Misc.  703,  65  N.  V.  Supp.  532.  Okla. — 
Territory  v.  Caffrey,  8  Okla.  193,  57 
Pac.  204.  Pa.  —  Conneaut  Lake  Ice  Co. 
v.  Quigley,  225  J »a.  605,  74  Atl.  648. 
Wyo.  —  Atchinson  v.  Arnold,  11  Wyo. 
351,  72  Pac.  190,  73  Pac.  964. 

69.  U.  S.  —  Searcy  V.  Hogan,  Hempst. 
20,  21  Fed.  Cas.  No.  12,584a.  Cal.— 
Lee  v.  Murphy,  119  Cal.  364,  51  Pac. 
549,  955.  la.  — Payne  v.  Dicus,  88 
Iowa  423,  55  N.  W.  483.  Kan.  —  Wer- 
ner v.  Jewett,  54  Kan.  530,  38  Pac.  793; 
Kansas  Farmer's  Fire  Ins.  Co.  v.  Haw- 
ley,  46  Kan.  746,  27  Pac.  176;  Small  v. 
Douthitt,  1  Kan.  317.  Mass.  —  New 
York  Life  Ins.  Co.  r.  Macomber,  169 
Masb.  580,  18  X.  E.  776.  Mich.  —  Hol- 
man  v.  Union  St.  R.  Co.,  114  Mich. 
208,  72  N.  W.  202.  M.  Y.  —  Marine 
Bank  p.  Butler  Colliery  Co.,  125  N.  Y. 
695,  26  X.  E.  751;  Crooke  v.  Mali,  11 
Barb.    205. 

Grave  Injustice.  —  Although  the  gen- 
eral rule  has  been  stated  in  the  text, 
yet  there  may  be  special  instances 
where  it  will  not  be  strictly  applied. 
Thus  in  New  lork,  it  is  held  that  a 
reviewing  court  may  notice  errors  al- 
though no  exceptions  were  taken,  when 
it  is  apparent  that  grave  injustice  has 
been  done.  However,  this  inherent 
power  of  the  court  will  not  ordinarily 
be  used.  McMurray  v.  Gage,  19  App. 
Div.  505,  46  N.  Y.  Supp.  608 ;  Kowalew- 
ska  V.  New  York,  etc.  R.  Co.,  72  Hun 
611,  25  N.  Y.  Supp.  184;  Bever  r.  Clark, 
8  Misc.  416,  28  N.  Y.  Supp'  655;  Good- 
enough  v.  Fuller,  5  N.  Y.  St.  896. 

Statutory  Exceptions.  —  The  statute 
may  provide  that  in  particular  cases 
certain  rulings  shall  be  deemed  except- 
ed to.  See:  Cal.  —  Schaake  r.  Eagle 
Can  Co.,  135  Cal.  472,  63  Pac.  1025. 
Dak.  —  Bostwick  v.  Knight,  5  Dak.  305, 


18 


40  N.  W.  344.  Minn.  —  Lobdell  v 
Keene,  85  Minn.  90,  88  N.  W.  426. 
Compare  Perry  v.  Horn,  22  W.  Va.  381. 
70.  U.  S.  —  Macker  v.  Thomas,  7 
Wheat.  530,  5  L.  ed.  515.  Colo.  —  Barr 
v.  Foster,  25  Colo.  28,  52  Pac.  1101. 
DL  —  Wiggins  Ferry  Co.  v.  People,  101 
111.  446.  Kan.  —  In  re  Johnston,  54 
Kan.  726,  39  Pac.  725;  Columbia  Land 
&  Cattle  Co.  P.  Daly,  46  Kan.  504,  26 
Pac.  1042.  Miss.  —  Falkner  v.  Thur- 
mond, 23  So.  5*4.  Mo.  — St.  Louis, 
K.  C.  &  C.  R.  Co.  V.  Lewright,  113  Mo. 
660,  21  S.  W.  210.  N.  Y.  —  Mills  v. 
1  hursby,  2  Abb.  Pr.  432,  12  How.  Pr. 
385.  Okla. —  Baker  v.  Hammett,  23 
Okla.  480,  100  Pac.  1114;  Goodwin  v. 
Bickford,  20  Okla.  91,  93  Pac.  548.  Pa. 
In  re  Frankstown  Tp.  Road,  26  Pa.  472. 

Va ^"utt  v.  Summers,  78  Va.  164.    W. 

Va.  —  Ward  p.  Ward 's  Heirs,  40  W.  Va 
611,  21  S.  E.  746,  29  L.  R.  A.  449,  error 
apparent  on  face  of  a  commissioner's 
report. 

In  Gaynor  v.  Hibernian  Sav.  Bank,  68 
111.  App.  485,  Mr.  Justice  Gary  said: 
"There  is  no  bill  of  exceptions.  In 
Whiting  v.  Fuller,  22  111.  33,  the  Su- 
preme Court  said  that  none  was  neces- 
sary in  a  case  like  this,  and  afterwards 
referred  with  approval  to  that  case  in 
Williams  r.  Reynolds,  86  111.  263.  In 
Snell  v.  Trustees,  58  111.  290,  the  court 
held  that  in  the  absence  of  a  bill  of 
exceptions,  the  ruling  of  the  Circuit 
Court  in  striking  a  plea  from  the  files 
was  not  before  them  for  consideration; 
and  said  that  they  had  frequently  said 
so.  That  case  was  cited  and  followed 
in  Reed  v.  Home,  73  111.  598,  and 
Harms  r.  Aufield,  79  HI.  257,  and  cited 
with  approval  in  James  v.  Dexter,  113 
111.  654,  and  Chi.,  R.  I.  &  p.  E.  v.  Town 
of    Calumet,   151    111.    512." 

In  James  r.  Dexter,  113  111.  654,  Mr. 
Justice  Scott  said:  "It  is  true  it  does 
appear  from  the  transcription  of  the 
record,  as  made  up  by  the  clerk,  a  mo- 
tion was  made  for  a  new  trial,  and 
that  exceptions  were  taken  to  the  de- 
cision of  the  court  overruling  the  mo- 
tion. But  that  is  not  sufficient.  It 
must  appear,  as  has  been  held  by  this 
court  in  numerous  decisions,  that  the 
fact  a  motion  for  a  new  trial  was  made 
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Thus,  where  11  appears  that  the  oourl  was  withoul  jurisdiction,''  or 
where  tin-  final  judgment  is  plainly  erroneous/8  qo  exceptions  are 
needed.  Likewise  a  motion  to  arrest  the  judgment  preserves  the 
alleged  error  without  the  requisite  ol  an  exoeption.™ 

4.    Demurrers.      Questions  of  law   raised  <>n  demurrer  are  ob 
viuusiv  matter  of  record,  and  where  judgment  is  rendered  <>u  demur 
rer,  do  exception  is  necessary  in  order  i«>  present  the  alleged  error 
Cor  review  ' ' 


.uni  overruled,  and  except  lon 1  taken, 
or,  where  the  trial  Lb  by  the  court 
with, mi  :i  jury,  thai  exoeptloni  were 
takon  to  the  finding  and  deciilom  of 
the  court,  are  oontalned  and  are  pre 
iei  \  ed  hi  a  inii  oi'  exceptions,  <>i her 
u  1 10  i  in  oaae  will  ool  ,"'  re>  le^i  ed  <  o 
the  Appellate  Oourt.  Dlokhut  v  Dm 
rellj  ii  in  -  •';  Parioni  v  Eh  am,  1 1  Ld, 
B88 j  Manufacturing  I  lo  v  Hoi  ton,  1 1 
,,i  BlOj  Law  v.  Fletoher,  si  Id  LB] 
;  ooll  r   Ohuroh,  B8  Id    B01  ' 

Bxceptioni  bo  General  Utile.  It  is 
.i  gonei  til  '  ule  I  bat  the  appellate  sour! 
wiii  not  i>'\  lew  any  alleged  si  < on 
wiiicii  were  not  preiont  .m  ( o  I  he  1 1  Lai 
oourt   for   Lti  oon  rtdei  at  Lon,   yet    I  bere 

are  tome  exoepl ■  to  I  bli  rule.  When 

ii,,,  ,,, , mi  ,     ipp  ii .i.i  upon  •  be  I aos  oi 
the  record  proper,  then  luoh  error  will 
do  oontddorod   by   the  appellate   oourt 
Uhlof   Justice    Uurford    Ln     LCellogg   i> 
Sob    Dial    No    LO,  L8  Okls    B85,  I  I  Pac 
[10 

vi.  Oolo.  Roborti  i)  More,  B  Oolo 
\n.  Bli,  89  Pac  846  Kan,  Pore 
,,, ,,,  ,  c  irter.  8  Kan  874  Mo,  Han 
mi. mi  &  St  .i  k  Oo  '  Mahoney,  '■' 
Mo    107      \'"i  ice,  ante,  V,  D.  B 

\il.  I'm  ,i  itall         '•  M-'  '"  ;.        S 

\.k    700     Mich,       Morgan  v    Bol   rord, 

g  •    aii,  i,     i  , ;,    ic.   in     w.   B80,     Mo, 
:'„,ni  h  .  II    Jo  ioph  1 1  md  ( lo   W    Bret  •.  128 

M„      I  L8.     '  •    B     W     888       N.    Y.         M  .  1  In 

r     Tim.     l.v,     '      M.I.      I'l       1 9  B,    I"    H""       Pi 

Pa,      in  re  Bean  'i  Road,  -;  •  Pa< 
B80 
Bros  in  Judgment    Apparent,      Ln 

r.  ,i  ,  ,  .•  ii  tmmetl  (Okie  |,  LOO  Pac 
1 1 1  i,  whore  an  erroi  In  the  |udgmont 
»  i ;  tpparent,  Judge  I >unn  >;  n'i  ' '  No 
exceptions  were  laved  to  thii  decree, 
■in, i  I.,,  nini i, ,n  im-  !i  n, 'w  i rial  filed,  and 
1 1,,.  iiofond  mts  In  en  oi  have  now 
lodged  In  thii  eourl  n  motion  to  dis 
mi  i  1 1,,,  appeal  be<  tune  of  I heie  al 
i, ,..,-, i  , i„ii,  i,, n,i, ...  Prof  Burdiok  Ln 
in  i  worli  enl  LI  Led  '  New  Ti  lal ;  and    Lp 

r    ,1     ,  '  |  .  ,  ,1  ■  ,  I  Hill         IN1> 

1 1,  ,i  ■  u  hoi  e  i  be  si  ror  Li  apparent  upon 


the  record,  ai  w  here  i  he  final  judgraenl 
[i  alleged  to  be  ei  ron<  ou  i,  lucb  error 

will   be  ro\  Lowed   r  Lt  bout  I  be   reqi 

m.Mit    of   •in   exeept  Lon, '     The   i«'si    Li 

supported     by     ouraeroui     autl 

.  .  .  Til,,  question  railed  bere  Li  of 
the  oharaoter  above  noted,  and.  on  i  be 
authorit  j  of  i  be  foi  egolng  oltal  loni, 
the  mot  (on  Li  overruled, 

78,  Mb  r.  Nettloton.  B9  Cll  H  I] 
Nowcomi  i    r    Koedj ,  9  Gill   (  Md  I   BOS 

Moti. mi  To  Vacate  Judgment,  Like 
Winn.    <;..,iw  in  r    Mondi,  LO]  N,  0.  -;  I L, 

r  roa 

vi  Oal  HchmiKo  r.  i''.!i,".io  \nio 
matic  Oan  Oo.,  I  :  I  Oal  ',".  88  Pac 
in  •  ,,  (,,  p  ,,•  ,.,"  Oolo,  Bo  "•!  oi 
i  lomn  i>,  i  oon  ird,  "i;  ( lolo  L45,  ■  ■  Pac 
898  Fla,  Hartford  Fire  Cm  Oo  I 
Hollii,  88  Fla.  B68,  80  Bo  98  I  01. 
r.  ii.  Earl  Mfg.  Oo.  v,  Summit  I  iumb 
Oo  ,  L26  in  Ipp  893 .  Merker  v  Belle 
villa  Distil  Co.,  I'"  in  Ipp  ;",;. 
Burke  v  Ohi  n.  W.  R  Oo.,  L08  111 
a | . ( ■  :,('.:.  Mo.  Hanson  v  Neal,  818 
m,.  BB8,  mi  B,  w  L073j  Benton  Oountj 
v  Morgan,  L68  Mo  861,  M  B  w  L19i 
Nowton  r  Newton,  L89  Mo  I  •■''.  ';i  B 
w  v;i-i  Wash,  Lrey  d  trey,  "•' 
Wash,  B61,  80  Pae,  724.  Wis.  Dow 
p  Deietner,  LOB  \n  Li  885,  80  N  w  940, 
•ii   n    w    67] 

"Tii,.  judgment  on  demurrer,  by  the 
modern  praot  Loo,  I :  ,|"  il,  unlo  ;  the 
,-,mii  i  iii  i  in.  oxei oiie  of  lti  dliorol  Lou 
permiti  -m  amendment,  or  grants  leave 
I.,  plead  ovei       fhi  ml    on   the 

domuri  er  ti  ai  much  a  part  of  I  he  i  si 
.,  ,i    i ,   my    ot  ber    judgment    I  bat     Li 
rendered    by    the    oourt    In    the   oauie. 
rii,,  offloe  <i1  ■  bill  of  exoeptloni  '•'■  i" 
\ ,,  that   of   reoord,  whiob  other 

ii, .  would  oot  appear  of  reooi i  ' ' 
ii  i, mi,,,  r    Rej  'm.i.i  i,  "••  in    B07 

rii,,   Rule   Explained,      [n   the   <•»»", 

,.r    Board   of    Oomn     v     Leonard.   B6 

lolo    i  i  I,    \1   P ...    69 ;.  the  court   hold 

replying   to   the    question    railed    by 

i  ouniel  for  appellee  I  hat  I  he  ruling  ."i 

i  he   demui  i  er   I  o   I  he  complaint    oould 
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However,  by  reason  of  statute,  in  some  jurisdictions,  providing  that 

all  questions  of  law  must  be  excepted  to  in  order  to  be  saved  for 
error,  and  even  in  the  absence  of  such  statute,  in  other  jurisdict; 
demurrers    are  held  within  the  general  rule.  and.  in  such  jurisdic- 
tions, demurrers  cannot  be  reviewed  without  prior  exception  below.75 

5.  Suits  in  Equity.  —  Since  under  the  practice  in  chancery,  an 
appeal  is  a  rehearing  de  novo,™  and  all  the  sdings,  including 

evidence,  are  a  part  of  the  record,77  it  is  not  necessary  that  excep- 
tions should  be  taken  in  order  to  preserve  errors  upon  such  record.7* 

Where,  however,  an  issue  of  law  is  tried  out  of  chancery  in  a  court 
of  law,  the  rule  governing  the  necessity  of  exceptions  applies,  and 
such  exceptions  must  be  afterwards  brought  before  the  court  of 
equity.76    By  statute,  or  by  rule  of  court,  moreover,  in  some  states, 


not  be  reviewed  because  no  exception 
had  been  taken  to  such  ruling;  that  the 
question  of  the  sufficiency  of  a  com- 1 
plaint  may  be  raised  for  the  first  time 
on  appeal,  and  therefore  the  failure  to 
reserve  an  exception  to  the  ruling  on 
the  general  demurrer  was  immaterial, 
because  a  failure  to  demur  below  would  j 
not  waive  the  right  to  raise  the  suffi- 
ciency of  the  complaint  in  the  supreme 
court,  and  certainly,  having  demurred, 
appellant  was  in  no  worse  position  than 
if  no  demurrer  had  been  interposed 
at  all. 

Sufficiency  of  Complaint  Distin- 
guished From  Demurrer.  —  In  Indiana, 
however,  the  cases  holding  that  an  ex- 
ception is  necessary  in  order  to  have 
the  ruling  on  a  demurrer  reviewed,  are 
distinguished  from  the  cases  holding 
that  the  sufficiency  of  the  complaint 
may  be  considered  on  appeal,  though  a 
demurrer  to  the  complaint  may  have 
been  overruled  and  no  exception  taken. 
Thus  in  Nugent  r.  Laduke,  87  Ind.  482. 
the  court  said:  "By  failure  to  except 
to  the  ruling,  the  appellants  waived  the 
question  of  the  correctness  of  that  rul- 
ing, and  could  not  assign  it  as  error; 
but  they  did  not  thereby  waive  their 
rijrht,  on  appeal,  to  assign  as  error  that 
the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action, 
and,  under  that  assignment,  to  require 
this  court  to  determine,  not  the  ques- 
tion whether  the  complaint  was  good 
on  demurrer,  but  the  question  whether 
it  was  good  after  verdict."  And  see 
Terrell  f.  State,  66  Ind.  570;  Hostetler 
v.  State,   62  Ind.   183. 

75.  Ind.  —  Bond  v.  Halloway  rind. 
App.),  46  N.  E.  358;  Gleason  V.  McGin- 
nis,   30   Ind.   App.  4,    65    N.    E.     191; 


Haines  V.  Porch,  9  Ind.  App.  413,  36 
X.  E.  926.  la.  —  Hews  v.  Stonebreaker, 
132  Iowa  608,  109  N.  W.  1092;  Peter- 
borough Sav.  Bank  v.  Des  Moines  Saw 
Bank,  110  Iowa  519,  SI  N.  W.  786; 
Walker  v.  Sargent,  47  Iowa  44  8;  Brown 
r.  Webster,  16  Iowa  589;  Perkiti.-  V. 
Whittam,  14  Iowa  596.  Kan.  — Lot t 
V.  Kansas  City,  P.  B.  k  G.  R.  Co.,  42 
Kan.  293,  21  Pac.  1070.  Mont.  —  Ter- 
ritory v.  Virginia  Road  Co.,  2  Mont.  96. 
Neb.  —  Holwav  P.  American  Exch.  Nat. 
Bank,  64  Neb.  67,  89  X.  W.  382.  R.  L 
Burdick  p.  Kenvon,  20  R.  I.  498,  40 
Atl.    . 

A  demurrer  to  evidence  is,  according 
to  some  authorities,  a  part  of  the  rec- 
ord, since  it  is  a  convenient  substitute 
for  the  special  verdict,  and  "it  is  al- 
together irregular  to  make  it  matter  of 
record  by  bill  of  exceptions."  Stiles 
V.  Inman,  55  Miss.  469.  See,  also,  Nor- 
folk &  W.  R.  Co.  P.  Dunnaway,  93  Va. 
29,  24  S.  E.  698.  See,  however,  Atchi- 
son, etc.  R,  Co.  v.  Cross,  58  Kan.  424, 
49  Pac.  599. 

76.  See  supra,   V,  B. 

77.  See  i"fra,  VII. 

78.  HI.  —  Flahertv  V.  McCormick, 
123  111.  525,  14  N.  E.  846;  Chicago  Ar- 
tesian Well  Co.  P.  Conn.  Mut.  Life  Ins. 
Co.,  57  111.  424;  Smith  v.  Newland,  40 
HI.  100;  Wittmann  v.  Wittmann,  110 
111.  App.  201.  la.  —  Cochrane  v.  Breck- 
enridge,  75  Iowa  213,  39  X.  W.  274. 
Waan.  —  Scully  v.  Book,  3  Wash.  182, 
28  Pac.  556. 

79.  TJ.  S.  —  McLaughlin  V.  Potomac 
Bank,  7  How.  220.  12  L.  ed.  675;  Brock- 
ets V.  Brockett,  3  How.  691,  11  L.  e<l. 
7-6.  N.  H.  —  Dodge  v.  Griswold,  12 
N.  H.  573.  N.  J.  —  Black  v.  Lamb,  12 
X.  J.  Eq.   108. 
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where  the  equity  side  of  the  court  is  distinct  from  the  law  side,  ex- 
ceptions may  be  required  in  order  to  save  questions  for  appeal. 

6  Agreement  of  Parties.  —  Stipulations  of  the  parties  that  ques- 
tions shall  be  considered  as  excepted  to  will,  in  the  absence  of  actual 
exceptions,  have  no  effect.  Parties  cannot  by  their  agreement  thus 
alter  the  necessary  requirements  of  the  record.81 

7.  Illustrative  Applications  of  Rule.  — a.  Resume.  —  The  appli- 
cation of  the  general  rule  that  all  questions  where  the  error  is  not 
apparent  require  exceptions,  if  they  are  to  be  considered  upon  appeal, 
may  be  illustrated  by  the  following  matters.  Reference  should  also 
be  made  to  the  previous  illustrations  of  the  rule  relating  to  the  neces- 
sity of  objections,  since,  generally,  wherever  an  objection  is  needed, 
an  exception  is  likewise  necessary. 

b.     Pleadings.  —  Rulings  upon  pleadings  must  be  excepted  to. 
This  applies,  by  way  of  example,  to  rulings  upon  motions  to  strike 
out  pleadings  j83  to  orders  refusing,  or  granting,  leave  to  file  plead- 


80.  Where  the  statute  requires  a 
jury  to  pass  on  issues  of  fact  in 
chancery  cases  the  same  principle  as 
to  exceptions  applies  as  in  actions  at 
law.  A  question  of  fact  to  a  jury  in 
a  chancery  proceeding  is  an  innova- 
tion, which  requires  the  same  practice 
as  at  law.  Tucker  v.  Cole,  169  111.  150, 
48  N.  E.  440.  And  see,  further:  111. — 
Henline  v.  Brady,  110  111.  App.  75.  Mo. 
Lilly  V.  Menke,  92  Mo.  App.  354.  Neb. 
Hay  v.  Miller,  48  Neb.  156,  66  N.  W. 
1115. 

Demurrers.  —  Equitable  Actions.  — 
Eulings  on  demurrers  require  excep- 
tions. Fink  v.  Mohn,  85  Iowa  739,  52 
N.  W.  506;  Abbott  v.  Barton,  47  Neb. 
822,  66  N.  W.  838. 

81.  Ind.  —  Commissioners  of  La- 
grange v.  Newman,  35  Ind.  10.  La.  — 
Succession  of  Prevost,  4  La.  Ann.  347; 
West  v.  Creditors,  4  La.  447.  Md.  — 
Levy  v.  Taylor,  24  Md.  282.  Mass. — 
Howes  V.  Colburn,  165  Mass.  385,  43  N. 
E.  125.  Mont.  —  Daniels  v.  Andes  Ins. 
Co.,  2  Mont.  500.  N.  Y.  —  Briggs  V. 
Waldron,  83  N.  Y.  582;  Stephens  V. 
Beynolds,  6  N.  Y.  454;  Greer  V.  Greer, 
58  Hun  251,  20  Civ.  Proc.  71,  12  N.  Y. 
Supp.  778. 

82.  Ala.  —  Powell  v.  Asten,  36  Ala. 
140.  111.  —  Eeynolds  v.  Mandel,  175 
111.  615,  51  N.  E.  649.  Ind.  — Ander- 
son v.  Huey,  38  Ind.  280.  Kan. — 
Lyons  v.  Bodenhamer,  7  Kan.  455.  Ky. 
Finch  v.  Lowe,  9  Ky.  L.  Eep.  619.  La. 
Wafford  V.  Wafford,  10  La.  Ann.  636. 
Mass.  —  Tuson  v.  Crosby,  172  Mass. 
478,  52  N.  E.  744.  Miss.  —  Aldridge  v. 
Grider,    13    Smed.    &    M.    281.     Mo.— 
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Beard  v.  Parks,  44  Mo.  244;  Hammett 
v.  Trueworthy,  51  Mo.  App.  281.  N.  Y. 
Hamilton  v.  Dininny,  81  Hun  52,  30  N. 
Y.  Supp.  519.  Ohio.  —  Marks  v.  Harris, 
12  Weekly  Law  Bui.  184.  Term. — 
State  v.  Mitchell,  104  Tenn.  336,  58  S. 
W.  365. 

83.  Ala.  — Culver  v.  Caldwell,  137 
Ala.  125,  34  So.  13.  Colo.  —  McCroskey 
v.  Mills,  32  Colo.  271,  75  Pac.  910.  Ga. 
Turner  v.  Camp,  113  Ga.  339,  38  S.  E. 
743.  Ind.  —  Ehine  v.  Morris,  96  Ind. 
81.  Mo.  —  Linn  County  v.  Farmers  & 
Merchants'  Bank,  175  Mo.  539,  75  S. 
W.  393.  Neb.  —  Danf orth  v.  Fowler,  68 
Neb.  452,  94  N.  W.  637. 

In  Gaynor  v.  Hibernia  Sav.  Bank, 
166  111.  577,  46  N.  E.  1070,  the  later 
practice  in  that  state  is  declared.  ' '  The 
only  error  alleged  is,  that  the  court 
erred  in  striking  the  plea  from  the 
files,  and  it  has  been  repeatedly  held 
that  such  action  of  the  court  cannot 
be  considered,  unless  the  motion,  de- 
cision and  an  exception  thereto  are 
presented  in  a  bill  of  exceptions,  so 
that  the  error,  if  any,  may  appear  from 
the  record.  Where  there  is  no  bill  of 
exceptions,  the  motion  and  decision  do 
not  become  a  part  of  the  record,  and 
it  will  be  presumed  that  the  action  of 
the  court  was  correct.  (Snell  v. 
Trustees  M.  E.  Church,  58  111.  290; 
Gaddy  v.  McCleave,  59  id.  182;  Eeed  v. 
Home,  73  id.  598;  Harms  v.  Aufield,  79 
id.  257;  Fanning  v.  Eussell,  81  id.  398.) 
In  all  these  cases  pleas  were  stricken 
from  the  files,  and  in  each  of  them  the 
precise  question  now  presented  was  de- 
cided.    In  the  last  case  it    was    said 
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ings;84  rulings  relating  to  the  amendment  of  pleadings;85  rulings  on 
objections  to  alleged  variance;86  and  to  rulings  upon  motion!  for 
greater  certainty  and  definiteness.87 

c.  Preliminary  and  Interlocutory  Motions  and  Orders.  —  Rulings 
on  motions  or  objections  relating  to  change  of  venue;-  qualifications 
oJ  jurors  ;VJ  continuances;90  nonsuits;91  and  dismissals,9-  come  within 
the  rule  requiring  exceptions  in  order  to  preserve  such  rulings  for  re- 
view.   Likewise,  for  the  same  purpose,  orders  appointing  receivers  ;93 


that  the  pleas  stricken  from  the  files 
presented  on  their  face  a  good  defense 
to  the  action,  but  as  a  case  might  oc- 
cur where  an  order  striking  them  from 
the  files  would  be  proper,  it  would  be 
presumed,  in  the  absence  of  a  bill  of 
exceptions,  that  a  proper  case  for  such 
an  order  was  made.  See,  also,  Shinn's 
111.  PL  &  Pr.  sec.  1023.  Reliance  is 
placed  upon  the  decision  in  Whiting  v. 
Fuller,  22  111.  33,  to  sustain  the  con- 
tention that  a  bill  of  exceptions  in 
Buch  a  case  is  not  necessary.  But  that 
decision  has  been  overruled  in  the 
above  mentioned  cases." 

84.  Cal.  —  Young  v.  Donegan,  29 
Pac.  412.  El.  —  KevnoMs  v.  Mandel, 
175  111.  615,  51  N.  E.  649.  la. — 
Cooke  v.  Steuben  County  Bank,  1  G. 
Gr.  447.  Ky.  —  Finch  v.  Lowe,  9  Ky. 
L.  Rep.  619.  Va.  — Bowyer  v.  Hewitt, 
2  Gratt.  193;  Harrington  P.  Harkins,  1 
Rob.  624.  W.  Va.  —  Hart  v.  Baltimore 
&  O.  R.  Co.,  6  W.  Va.  336. 

85.  Ala.  —  Central  of  Georgia  R. 
Co.  v.  Joseph,  125  Ala.  313,  28  So.  35. 
Ga. —  Pettis  v.  Campbell,  47  Ga.  596. 
111.  —  Kinnare  V.  Chicago  &  N.  W.  R. 
Co.,  114  111.  App.  230;  Sanks  i:  Chicago 
&  A.  R.  Co.,  112  111.  App.  385.  Ind.— 
Alcorn  v.  Morgan,  77  Ind.  184.  la. — 
Jarozewski  v.  Allen,  117  Iowa  632,  91 
N.  W.  941.  Me. —  Sutherland  v.  Kit- 
tridge,  19  Me.  424.  Mich.  — Browne 
v.  Moore,  32  Mich.  254.  Mo.  —  Nichols 
v.  Stevens,  123  Mo.  96,  25  S.  W.  578, 
27  S.  W.  613,  45  Am.  St.  Rep.  514.  Neb. 
Troup  v.  Horbach,  57  Neb.  644,  78  N. 
W.  286.  Ore. —  Wallace  v.  Baisley,  22 
Ore.  572,  30  Pac.  432. 

86.  Mass.  —  Tuson  v.  Crosby,  172 
Mass.  478,  52  N.  E.  744.     Mo.  —  Tavlor 

v.  Penquite,  35   Mo.   App.  389.     Vt 

Dano  V.  Sessions,  65  Vt.  79,  26  Atl.  585. 

87  Kelly  r.  Incorporated  Town  of 
West  Bend,  102  Iowa  669,  70  N.  W. 
726;  Marks  v.  Iiarris,12  Wkly.  Law  Bui 
184. 

88.  la.  —  Goodnow  v.  Plumb,  67 
Iowa  661,  25  N.  W.  870;  Scott  v.  Neises. 


61  Iowa  62,  15  N.  W.  663.  Mo.  —  Gib- 
ney  v.  St.  Louis  Transit  Co.,  204  Mo 
704,  103  8.  \V.  43;  State  ex  rel.  Herri- 
ford  v.  McKee,  150  Mo.  233,  51  S.  W. 
421;  Klotz  v.  Perteet,  101  Mo.  213,  13 
8.  W.  955;  Carpenter  v.  McDavitt,  53 
Mo.  App.  393.  Va.  — Muller  v.  Bayly, 
21  Gratt.  521.  Wis.  —  Church  v.  Mil- 
waukee, 31   Wis.   512. 

89.  Preston  v.  Hannibal  &  St  J  B 
Co.,  132  Mo.  Ill,  33  S.  W.  783. 

90.  Colo.  —  Lyons  &  E.  P.  Toll  Road 
Co.  v.  People,  29  Colo.  434,  68  Pac.  275; 
Carlin  v.  Freeman,  19  Colo.  App.  334, 
75  Pac.  26.  Fla.  —  Reynolds  v.  Smith, 
49  Fla.  217,  38  So.  903.  La.  — Murphy 
'.  Simonds,  14  La.  Ann.  322.  Neb. — 
Staples  v.  Arlington  State  Bank,  54 
Neb.  760,  74  N.  VV.  1066;  Coad  v.  Home 
Cattle  Co.,  32  Neb.  761,  49  N.  W.  757. 
Tex.  — Texas  &  P.  R.  Co.  v.  Mallon, 
65  Tex.  115;  McGregor  v.  Skinner  (Tex. 
Civ.  App.),  47  S.  W.  398;  Smith  v. 
Hughes,  39  Tex.  Civ.  App.  113,  86  S. 
W.  936  ' 

91.  Ala.  —  Wyatt  P.  Evins,  52  Ala. 
285;    Vincent    V.   Rogers,    30    Ala.    471. 

Cal Malone     v.     Beardsley,     92    Cal 

150,  28  Pac.  218;  Warner  v.  Darrow,  91 
Cal.  309,  27  Pac.  737;  Flashner  v.  Wal- 
dron,  86  Cal.  211,  24  Pac.  1063.  Ga. — 
McBride  v.  Latham,  79  Ga.  661,  4  S. 
E.  927.  Mass.  —  Spaulding  v.  Inhab- 
itants of  Alford,  1  Pick.  33.  Mo. — 
Taylor  v.  Switzer,  110  Mo.  410,  19  S. 
W.  735.  N.  Y.  —  Pendleton  v.  Weed, 
17  N.  Y.  72.  Pa.  — Finch  v.  Conrade's 
Exr.,   154   Pa.  326,   26   Atl.  368. 

92.  HI.  —  Aurora  v.  Schoberlein,  230 
111.  496,  82  N.  E.  860.  Ind.  —  Heddy 
v.  Driver,  6  Ind.  350.  Minn.  —  Stew- 
art v.  Davenport,  23  Minn.  346.  Tex. 
Sexton  Rice  &  Irr.  Co.  v.  Sexton,  48 
Tex.  Civ.  App.  190.  106  S.  W.  728. 

93.  Chicago  &  S.  E.  R.  Co.  v.  Mc- 
Beth,  149  Ind.  78.  47  N.  E.  678;  Gray 
r.  Oughton.  146  Ind.  285,  45  N.  E.  191; 
Chicago  Horseshoe  Co.  v.  Gostlin,  30  Ind. 
App.  504.  66  N.  E.  514:  Wolff  v.  Ward, 
104  Mo.  127,  16  S.  W.161. 
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orders  substituting  parties;94  orders  relating  to  attachment;95  and 
interlocutory  orders  generally,96  must  be  duly  excepted  to. 

d.  Conduct  of  the  Trial.  —  Alleged  error  in  the  conduct  of  the 
case,  such  as  improper  conduct  of  the  judge,97  or  of  counsel,98  or  of 
other  improprieties  or  irregularities  in  connection  with  matters  inci- 
dent to  the  trial,99  cannot  be  reviewed  without  the  taking  of  excep- 
tions. 

e.  Evidence.  —  Rulings  on  questions  of  evidence  will  be  deemed 
waived  if  no  exceptions  are  saved.1    The  rule  applies  equally  to  the 


94.  State  Bank  of  Gothenburg  v. 
Carrol,  81  Neb.  484.  116  N.  W.  276; 
Maul  v.  Drexel.  55  Neb.  446,  76  N.  W. 
163:  Kicks  v.  Wilson,  151  N.  C.  46,  65 
S.  E.  614. 

95.  Colo.  —  Groth  v.  Kersting,  4 
Colo.  App.  395,  36  Pac.  156.  D.  C.  — 
Wilkins  v.  Hillman.  8  App.  Cas.  469. 
Ky.  —  Lynn  v.  Stark,  6  Ky.  L.  Eep. 
586. 

96.  Estep  V.  Schlesinger,  58  Neb.  62, 
78   N.  W.  383. 

97.  Cal.  — Eandall  v.  Freed,  154  Cal. 
299,  97  Pac.  669.  111.  —  Elgin,  J.  &  E. 
K.  Co.  V.  Lawlor,  229  111.  621,  82  N.  E. 
407;  People  V.  Cooper,  139  111.  461,  29 
N.  E.  872.  Ind.  —  Fritzinger  v.  State, 
31  Ind.  App.  350,  67  N.  E.  1006.  Ind. 
Ter.  —  Craggs  v.  Bohart,  4  Ind.  Ter. 
443,  69  S.  W.  931.  la.  — Osborne  v. 
Ratliff,  53  Iowa  748,  5  N.  W.  746;  Price 
v.  Burlington,  C.  R.  &  M.  K.  Co.,  42 
Iowa  16.  Ky. — Wilkerson  V.  Com.,  88 
Ky.  29,  9  S.  W.  836.  Minn.  —  Smith 
v.  Kingman  &  Co.,  70  Minn.  453,  73  N. 
W.  253.  Wis.  — Vass  v.  Waukesha,  90 
Wis.   337,   63   N.   W.   280. 

98.  Ala.  — Kansas  City,  M.  &  B.  B. 
Co.  v.  Webb,  97  Ala.  157,  11  So.  888. 
Ga.  —  Poullain  v.  Poullain,  79  Ga.  11, 
4  S.  E.  81.  111.  —  Peterson  v.  Pusey, 
237  111.  204,  86  N.  E.  692;  Grand  Lodge 

A.  O.  U.  W.  v.  Belcham,  145  111.  308, 
33  N.  E.  886;   Pittsburgh,  Ft.  W.  &  C. 

B.  Co.  v.  Moore,  110  111.  App.  304;  El- 
gin City  R.  Co.  V.  Wilson,  56  111.  App. 
364.  Ind.  — Staser  v.  Hogan,  120  Ind. 
207,  21  N.  E.  911.  Ky.  — Barrall  v. 
Quick,  24  Ky.  L.  Rep.  2393,  74  S.  W. 
214;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Coffee,  7  Ky.  L.  Rep.  451.  Mich. — 
Detroit  Nat.  Bank  v.  Union  Trust  Co., 
158  Mich.  557,  123  N.  W.  28;  Bedford 
v.  Penney,  65  Mich.  667,  32  N.  W.  888. 
Mo.  —  Eppstein  v.  Missouri  Pac.  R.  Co., 
197   Mo.   720,   94   S.   W.   967;   Edger    v. 


Kupper,  110  Mo.  App.  280,  85  S.  W. 
949;  Sampson  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  57  Mo.  App.  308.  Tex.  — Inter- 
national &  G.  N.  R.  Co.  v.  Mercer  (Tex. 
Civ.  App.),  78  S.  W.  562. 

99.  Miss.  —  Commercial  &  Railroad 
Bank  v.  Lum,  7  How.  414,  permitting 
co-defendants  to  sever  defenses.  Mo.  — 
Leeser  v.  Boekhoff,  38  Mo.  App.  445,  re- 
fusal of  court  to  discharge  jury  for 
misconduct.  Tex.  —  Garner  v.  Cutler, 
28  Tex.  175;  Western  Union  Tel.  Co.  v. 
Smith  (Tex.  Civ.  App.),  33  S.  W.  742 
(that  objectionable  pleading  was  read  to 
jury).  Utah.  —  Skeen  v.  Mooney,  8 
Utah  157,  30  Pac.  363,  restricting 
number  of  witnesses.  Wis.  —  Tuck- 
wood  v.  Hanthorn,  67  Wis.  326,  30  N. 
W.  705,  permitting  election  of  remedies 
in   replevin   action. 

1.  U.  S.  — Potter  v.  U.  S.,  122  Fed. 
49,  58  C.  C.  A.  231.  Ala.  —  German  v. 
Brown  &  Leeper,  145  Ala.  364,  39  So. 
742.  Cal.  —  Dickerson  v.  Dickerson, 
108  Cal.  351,  41  Pac.  475.  111.  — City 
of  Bloomington  V.  Legg,  151  111.  9,  37 
N.  E.  696,  42  Am.  St.  Rep.  216.  la.  — 
Parker  v.  City  of  Ottumwa,  113  Iowa 
649,  85  N.  W.  805.  Kan.  —  Fleming 
v.  Latham,  48  Kan.  773,  30  Pac.  166. 
Mich.  —  Haines  v.  Saviers,  93  Mich. 
440,  53  N.  W.  531.  Minn.  —  Cady  v. 
Cady,  91  Minn.  137,  97  N.  W.  580.  Mo. 
Bray  v.  Kremp,  113  Mo.  552,  21  S.  W. 
220.  Neb.  —  Johnson  v.  Swayze,  35 
Neb.  117,  52  N.  W.  835.  N.  Y.  —  Stew- 
art V.  Ferguson,  164  N.  Y.  553,  58  N.  E. 
662.  Pa.  —  Levison  v.  Davis,  212  Pa. 
148,  61  Atl.  819.  Tenn.  —  Stacker  v. 
Louisville  &  N.  R.  Co.,  106  Tenn.  450, 
61  S.  W.  766.  Tex.  — Orr  &  Lindsley 
Shoe  Co.  v.  Ferrell,  68  Tex.  638,  5  S. 
W.  490.  Utah.  —  Lebcher  v.  Lambert, 
23  Utah  1,  63  Pac.  628.  Vt.  —  Marcy 
v.  Parker,  78  Vt.  73,  62  Atl.  19. 
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admission,2  and  to  the  rejection,3  of  evidence.  Rulings  on  motions  to 
strike  out  testimony  are  also  included  within  the  requirement.4 

If  a  jury  is  waived  and  the  case  is  tried  by  the  court,  exceptions  to 
the  evidence  must  be  taken  as  in  jury  cases,5  and  the  same  rule  also 
applies  to  the  taking  of  depositions.6 

f.  Sufficiency  of  Evidence.  —  The  claim  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict  cannot  be  first  raised  in  the  appellate 
court.7  It  must  appear  that  exceptions  were  taken  to  this  alleged 
error,  and  the  rule  applies  not  only  to  verdicts,8  but  also  to  findings 


2.  U.  S.  —  Prioleau  v.  U.  S.,  143  Fed. 
320,  74  C.  C.  A.  458.  Ala.  —  VanKirk 
Land  &  Constn.  Co.  V.  Green,  132  Ala. 
348,  31  So.  4S4.  Ark.  —  Little  Eock  R. 
&  Elec.  Co.  v.  Goerner,  80  Ark.  15S,  95 
S.  \V.  1007.  Cal.  —  McVey  v.  Beam,  38 
Pac.  515.  Ga.  —  Hill  v.  Van  Duzer,  111 
Ga.  867,  36  S.  E.  966.  III.  —  Reynolds 
'.  Palmer,  70  111.  2SS;  Chicago  &  E.  I. 
R.  Co.  v.  Randolph,  101  111.  App.  121, 
199  111.  126,  65  N.  E.  142.  Ind.  —  Hunt 
v.  Jones,  1  Ind.  App.  545,  28  N.  E.  98. 
Kan. —  Shirk  r.  Sheridan,  10  Kan.  App. 
463,  62  Pac.  436.  Ky.—  Nelson  v.  Nel- 
son, 29  Ky.  L.  Rep.  8S5,  96  S.  W.  794. 
Mass. —  Barker  v.  Lawrence  Mfg.  Co., 
176  Mass.  203,  57  N.  E.  366.  Mich. — 
Fink  hinder  r.  Ernest,  135  Mich.  226,97 
N.  \V.  684.  Mo. —  Brown  v.  Foster,  112 
Mo.  297,  20  S.  W.  611;  Oellien  v.  Dun- 
can (Mo.  App.),  1-^  B.  W.  534;  Wycoff 
V.  Epworth  Hotel  Constn.  &  Real  Es- 
tate Co.(Mo.  App.),  L25  8.W.  550.  N.  Y. 
Ralley  v.  O'Connor,  173  N.  Y.  621,  66 
N.  E.  115.  Okla.  —  Dunham  v.  Hollo- 
way,  3  Okla.  244,  41  Pac.  140.  Tenn.— 
Graham  v.  McReynolds,  90  Tenn.  673, 
18  S.  W.  272.  Vt.  — Green  D.  Dodge, 
79  Vt.  73,  64  Atl.  499. 

3.  Ariz.  —  Newmark      r.    Marks,    28 
960.     Ark. —  Southwestern    Tel.  & 

Tel.  «'o.  r.  Abeles,  126  S.  W.  7i'4.  Colo. 
Gopeland  r.  Kjlpatrick,  38  Colo.  208,  88 
Pac.  472.  HI.  — Chicago  G.  W.  R.  Co. 
v.  Mohan,  187  111.  281,  58  N.  E.  395; 
Malum v  p.  People,  138  111.  311,  27  N. 
E.  918.  Ind.  —  Golibart  v.  Sullivan,  30 
Ind.  App.  428,  66  N.  E.  188.  la. — 
Howard  V.  Lamoni,  124  Iowa  348,  100 
N.  W.  62;  Souster  v.  Black,  87  Iowa 
519,  54  N.  W.  534.  Mass.  —  Stillman  v. 
Whittemore,  165  Mass.  234,  42  N.  E. 
1126.  Mich.  —  McKerchev  v.  Mcllven- 
na.  125  X.  W.  765;  People  v.  Hillard, 
Hit  Mich.  24,  77  N.  W.  306.  Mo. — 
Werner  P.  Finley  (Mo.  App.),  129  S. 
W.  73.  Mont.  —  Borden  r.  Lvnch,  34 
Mont.  503,  87  Pac.  609.     N.  Y.'—  Milli- 


gan  v.  Clayville  Knitting  Co.,  121  N. 
Y.  Supp.  763.  Pa.  —  Simpson  v.  Mey- 
ers, 197  Pa.  522,  47  Atl.  868.  R.  I. — 
Collier  v.  Jenks,  19  R.  1.  137,  32  Atl. 
208.  Tex.  —  Durham  v.  Atwell  (Tex. 
Civ.  App.),  27  S.  W.  316.  Wyo.— Lell- 
man  v.  Mills,  15  Wyo.  149,  87  Pac.  985. 

4.  Ind.  —  Gf  roerer  v.  Gf  roerer,  90  N. 
E.  757;  Fleming  v.  Yost,  137  Ind.  95, 
36  N.  E.  705.  Mo.  — Roe  v.  Bank  of 
Versailles,  167  Mo.  406,  67  S.  W.  303. 
Neb.  —  Republican  Val.  R.  Co.  v.  Boyse, 
14  Neb.  130,  15  N.  W.  364.  N  Y.— 
Rowe  v.  Lent,  62  Hun  621,  17  N.  Y. 
Supp.  131.  Pa.  —  Pizzi  v.  Nardello,  23 
Pa.  Super.  535.  Wash.  —  State  v.  Mc- 
Cann,   16   Wash.    249,   47    Pac.   443,  49 

216. 

5.  111. —  Irwin  v.  N.  W.  Nat.  Life 
Ins.  Co.,  207  111.  531,  69  N.  E.  824.  Md. 
McCullough  v.  Biedler,  66  Md.  283,  7 
Atl.  454.  N.  D.  —  More  v.  Burger,  15 
N.  D.  345,  107  N.  W.  200.    Pa.  — Swope 

der,  209  Pa.  352,  58  Atl.  669.  Tex. 
Dyer  r.  Pierce  (Tex.  Civ.  App.),  60  S. 
W.  111.  Wash.  —  Lewis  v.  McDougall, 
1!'    Wash.  388,  53  Pac.  664. 

6.  111.— Gardner  v.  Haynie,  42  111.  291. 
Ind.  —  Adams  v.  Bullock,  26  Ind.  App. 
477,  59  N.  E.  1081.  Mich.  —  Stj'les  v. 
Decatur,  131  Mich.  443,  91  N.  W.  622. 
Miss.  —  Jones  V.  Loggins,  37  Miss.  546. 
Mo.  —  Roe  v.  Bank  of  Versailles,  167 
Mo.  406,  67  S.  W.  303.  N.  Y.  —  Fiske 
r.  Ernst,  62  N.  Y.  Supp.  429.  Tenn. — 
P.irdsong  v.  Birdsong,  2  Head  289.  Tex. 
Noel!  t'.  Bonner  (Tex.  Civ.  App.),  21 
S.  W.  553.  Va.  —  Fant  v.  Miller,  17 
Gratt.  187.  W.  Va.  —  Vanscoy  v. 
Stinchcomb,  29  W.  Va.  263,  11  S.  E. 
927. 

7.  See,  ante,  V,  D,  3,  g. 

8.  Hill  r.  Reynolds,  93  Me.  25,  44 
Atl.  135,  74  Am.  St.  Rep.  329;  Walker 
V.  Baldwin  &  Frick,  103  Md.  352,  63 
Atl.  362.  Compare  Bigelow  v.  Bigelow, 
93  Me.  439,  45  Atl.  513. 
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by  the  court,9  and  by  referees,  which  otherwise  will  be  taken  as  con- 
clusive.10 

g.  Instructions.  —  In  the  absence  of  exceptions  properly  taken 
thereto,  an  appellate  court  will  not  review  questions  relating  to  in- 
structions,11 since  in  such  a  case  they  will  be  presumed  to  be  cor- 
rect.12    The  giving  of  alleged  erroneous  instructions,13  a  refusal  to 


9.  U.  S.  — Kirk  v.  U.  S.,  163  U.  S. 
49,  16  Sup.  Ct.  911,  41  L.  ed.  66.  Ark. 
Woodruff  V.  McDonald,  33  Ark.  97.  111. 
Harris  v.  Dickson,  11  111.  App.  515.  la. 
Cooper  v.  Armstrong,  3  G.  Gr.  120.  Mo. 
Steele  v.  Johnson,  96  Mo.  App.  147,  69 
S.  W.  1065.  Mont.  — Wilson  v.  Davis, 
1  Mont.  183.  N.  Y.  —  Kraemer  v. 
Adelsberger,  122  N.  Y.  467,  25  N.  E. 
859.  N.  0.  — Eiddick  v.  Farmer's  Life 
Assn.,  132  N.  C.  118,  43  S.  E.  544. 
Wash.  —  Hector  v.  Hector,  51  Wash. 
434,  99  Pac.  13;  Wagner  v.  Mahrt,  32 
Wash.  542,  73  Pac.  675;  Jackson  v. 
McAuley,  13  Wash.  298,  43  Pac.  41 
Wis.  —  Lederer  v.  Kohn  's  Estate,  100 
Wis.  662,  76  N.  W.  604. 

10.  Ala.  —  Nunn  v.  Nunn,  66  Ala. 
35.  Colo.  —  Poire  V.  Rocky  Mountain 
Transp.  Co.,  7  Colo.  588,  4  Pac.  1179. 
111.  — Roby  v.  Chicago  Title  &  Tr.  Co., 
194  111.  228,  94  111.  App.  379,  62  N.  E. 
544;  Niccolls  v.  Peninsular  Stove  Co., 
48    111.     App.     317.       Miss.  —  Murff    v. 

Peterson,  57  Miss.  146.     Mo Tuf  ts  v. 

Latshaw,  172  Mo.  359,  72  S.  W.  679. 
N.  Y.  — Daniels  v.  Smith,  130  N.  Y. 
096,  29  N.  E.  1098.  N.  C.  —  Strauss  V. 
Frederick,  98  N.  C.  60,  3  S.  E.  825.  Pa. 
Torrey  v.  City  of  Scranton,  133  Pa.  173, 
19  Alt.  351.  Vt.— Dee  v.  King,  73  Vt. 
375,  50  Atl.  1109. 

11.  U.  S Lindsay  v.  Burgess,  156 

U.  S.  208,  15  Sup.  Ct.  355,  39  L.  ed. 
399;  Louisville  &  N.  R.  Co.  v.  Womack 
173  Fed.  752,  97  C.  C.  A.  559;  Union 
Pressed  Brick  Co.  V.  Fultonham  Brick 
&  Drain  Tile  Co.,  112  Fed.  290,  50  C. 
C.  A.  615;  Tinsman  v.  F.  R.  Patch  Mfg. 
Co.,  101  Fed.  373,  41  C.  C.  A.  388.  111. 
Illinois  Cent.  R.  Co.  V.  Klein,  95  111. 
App.  220.  Ind.  —  Indianapolis  &  M. 
Rapid  Transit  Co.  v.  Walsh  (Ind. 
App.),  90  N.  E.  138.  la.  — Nichols  & 
Shepard  Co.  v.  Russell,  91  N.  W.  913. 

Kan Wilson  v.   Jones,  48   Kan.   767, 

30  Pac.  117.  Ky.  —  Parkerson  v.  Louis- 
ville &  N.  R.  Co.,  25  Ky.  L.  Rep.  2260, 

Vol.  H 


80  S.  W.  468.  Md.  — Bently  Shriver 
&  Co.  v.  Edwards,  100  Md.  652,  60  Atl. 
283.  Mass. — 'Bobbins  v.  Brockton  St. 
R.  Co.,  180  Mass.  51,  61  N.  E.  265. 
Mich.  —  Gladstone  Exch.  Bank  v.  Keat- 
ing, 94  Mich.  429,  53  N.  W.  1110.  Minn. 
Smith  v.  Bean,  46  Minn.  138,  48  N.  W. 
687.  Mo.  —  Kolokas  v.  Missouri  Pac. 
R.  Co.,  223  Mo.  455,  122  S.  W.  1082; 
Shannon  r.  Hannibal  &  St.  J.  R.  Co.,  54 
Mo.  App.  223.  Neb. —  First  Nat.  Bank 
v.  Tolerton  &  Stetson,  5  Neb.  (Unof.) 
43,  97  N.  W.  248.  N.  Y.  —  Town  of 
Smithtown  v.  Miller,  178  N.  Y.  624,  70 
N.  E.  1110.  N.  D.  —  Hedderich  v.  Hed- 
derich,  123  N.  W.  276.  Okla.  — Boyd 
v.  Bryan,  11  Okla.  56,  65  Pac.  940.  Ore. 
Crossen  v.  Grandy,  42  Ore.  282,  70  Pac. 
906.  Pa.  —  McConnell  V .  Pennsylvania 
R.  Co.,  206  Pa.  370,  55  Atl.  1029.  Wash. 
Dodds  v.  Gregson,  35  Wash,  402,  77  Pac. 
791.  Wis.  — Arndt  V.  Keller,  96  Wis. 
274,  71  N.  W.  651. 

12.  Me.  —  Inhabitants  of  Atkinson 
v.  Inhabitants  of  Orneville,  96  Me.  311, 
52  Atl.  796.  Mass. —  Griffin  V.  Cun- 
ningham, 183  Mass.  505,  67  N.  E.  660. 
N.  H.  —  Conway  v.  Jefferson,  46  N.  H. 
521.  N.  Y.  —  Vorce  V.  Oppenheim,  37 
App.  Div.  69,  55  N.  Y.  Supp.  596. 

13.  TJ.  S.  —  American  Smelt.  &  Ref. 
Co.  v.  Karapa,  173  Fed.  607,  97  C.  C.  A. 
517;  Tromp  v.  Cramp  &  Sons  Bldg.  Co., 
143  Fed.  867,  75  C.  C.  A.  75.  Ark.— 
St.  Louis  &  S.  W.  R.  Co.  v.  James,  78 
Ark.  490,  95  S.  W.  804.  Ky.  — Hales' 
Admr's  v.  Gilbert,  28  Ky.  L.  Rep.  1314, 
91  S.  W.  721;  Daniels  v.  Carter,  6  Ky. 
L.  Rep.  584.  N.  Y.  —  Mount  v.  Brook- 
lyn Union  Gas  Co.,  72  App.  Div.  440, 
76  N.  Y.  Supp.  533;  Anderson  v.  Wood, 
50  Misc.  595,  99  N.  Y.  Supp.  474.  N.  O. 
White  v.  Clark,  82  N.  C.  6.  Pa.  —  Kei- 
ser  v.  Eberly,  226  Pa.  21,  74  Atl.  648. 
Wash.  — Dyer  v.  Middle  Kittitas  Irr. 
Dist.,  40  Wash.  238,  82  Pac.  301.  Wis. 
Alft  v.  Clintonville,  126  Wis.  334,  105 
N.  W.  561. 
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charge  as  requested,14  or  a  modification  of  a  requested  instruction,15 
are  included  within  the  rule.  Moreover,  a  general  exception  to  the 
entire  charge  is  insufficient,  since  the  objectionable  part  should  be 
specified.16 

h.  Statutory  Provisions.  —  By  force  of  express  statute,  the  neces- 
sity of  formal  exceptions  to  instructions  has  been  done  away  with  in 
some  jurisdictions.17 

These  statutes  sometimes  provide  that  such  exceptions  may  be 
noted  by  writing  on  the  margin  or  at  the  close  of  each  instruction, 
"given  and  excepted  to,"  or  "refused  and  excepted  to,"  which 
memorandum  being  dated  and  signed  by  the  judge,  and  thereupon 
filed,  becomes  a  part  of  the  record.18 

Other  statutes  provide  that  all  instructions  given  by  the  court,  or 
asked  by  either  party,  shall  be  filed  with  the  clerk  and  become  a  part 
of  the  record.19  The  language  of  the  statute  must,  however,  be 
closely  observed,  and  its  requirements  duly  followed.20 

i.  Verdict  and  Findings.  —  Alleged  errors  in  the  form  of  the  ver- 
dict must  be  excepted  to  below,  otherwise  they  will  be  considered 


14.  Cal.  —  Leahy  r.  Southern  Pac. 
R.  Co.,  6.5  Cal.  150,  3  Pac.  622.  Fla.— 
Stewart  v.  Mills,  18  Fla.  57.  111.  — 
Schwamb  Lumb.  Co.  P.  Schaar,  94  111. 
A  [.p.  544.  Ind.  —  Stewart  v.  Murray, 
92  Ind.  543.  Md.  —  Commercial  & 
Farmers'  Nat.  Bank  r.  McCormick,  97 
Md.  703,  55  Atl.  439.  Mich.  — Fink- 
binder  v.  Ernst,  135  Mich.  226,  97 
N.  W.  CM.  Neb. —  Union  Pac.  K.  Co. 
r.  Meyer,  7';  \,-l..  549,  L07  X.  w.  793. 
N.  T.  —  Springer  v.  Westcott,  106  N. 
V.   117,  59  N.  E.  693.     Ohio.  —  Loewen- 

&  Co.  v.  Bennett,  Day  &  Co.,  19 
Ohio  C.  C.  616.  Pa.  — Sibley  V.  Rob- 
ertson, 212  Pa.  24,  61  Atl.  420.  Tex.— 
Bourland  r.  Schulz,  39  Tex.  Civ.  App. 
572,  87  S.  W.  1167.  Vt.  —  Hathaway  v. 
Goslant.  77  Vt.  199,  59  Atl.  B35. 

15.  Cal.  —  Brvant   V.  Broadwell,   140 
190,   71     Pac.    33.     Md.  —  Brihh    V. 

Carter,  98  Md.  445,  57  Atl.  210.  Mo. — 
Peary  r.  Metropolitan  St.  R.  Co.,  162 
Mo.  75,62  S.  W.  452;  State  ex  rel.  Smith 
r.  Flynn,  66  Mo.  App.  373.  S.  C. — 
Greene  v.  Duncan,  37  S.  C.  239,  15  S. 
E.  956. 

16.  Insurance  Co.  r.  Davis,  59  Kan. 
521,  53  Pac.  856;  Crosbv  v.  Wilson,  53 
Kan.  565,  36  Pac.  985;  'Fleming  r.  La- 
tham, 48  Kan.  773,  30  Pac.  166;  Hatha- 
way r.  Goslant,  77  Vt.  199,  59  Atl.  835. 

And  see  post,  V,  F,  9,  in  general,  that 
exceptions   "must   be   specific." 

Sufficiently  Specific.  —  Where  the 
record  relative  to  the  taking  of  the 
exception  read,  "To  the  giving  of  which 


instructions  and  to  each  and  every  por- 
tion thereof,  said  defendant,  by  its 
counsel,  then  and  there  duly  excepted," 
it  was  held  that  the  supreme  court 
would  presume  that  exception  was  taken 
to  each  and  every  portion  of  the 
<  lianre  separately.  Kansas  P.  R.  Co. 
r.    N  i.  hols,   9   Kan.   235. 

17.  •  la.  —  Shoemaker  v.  Turner,  117 
Iowa  340,  90  N.  W.  709.  Mich. — 
Howell  v.  Lansing  City  Elec.  R.  Co.,  136 
Mich.  432,  99  N.  W.  406.  Minn. — 
Bteinbaner  v.  Stone,  85  Minn.  274,  88 
X.  W.  754.  N.  Y.  — Gruhn  v.  Gude- 
brod  Bros.,  21  Misc.  528,  47  N.  Y.  Supp. 
711.  N.  C.  —  Lawton  v.  Giles,  90  N.  C. 
".71.  Pa.  —  Janney  V.  Howard,  150  Pa. 
339,  24  Atl.  740/  Tenn.  —  Waterbury 
V.  Russell,  8  Baxt.  159.  Tex. —  Inter- 
national  &   G.   N.  R.   Co.  v.  Welch,  86 

2  13,  24   s.  W.  390. 

18.  Lower  r.  Franks,  115  Ind.  334, 
17  N.  E.  630;  Silver  V.  Parr,  115  Ind. 
11.".,  17  N.  E.  114;  Childress  v.  Callen- 
der,  108  Ind.  394,  9  N.  E.  292. 

19.  As,  for  example,  in  Kansas.  See 
Gen.  St.  1909,  §  6170. 

20.  Indiana.  —  In  Indiana,  the 
memorandum  upon  the  instruction 
must  be  dated.  Behymer  v.  State,  95 
Ind.   140. 

Iowa.  —  While  the  instructions  need 
not  be  excepted  to  when  given,  yet  they 
must  be  excepted  to  in  a  motion  for  a 
new  trial  in  order  to  save  them  for 
appellate  review.  Shoemaker  v.  Turner, 
117  Iowa  340,  90  N.  W.  709. 
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waived  for  appellate  purposes.21  Thus,  where  in  special  verdicts  cer- 
tain answers  are  objectionable,  exceptions  are  necessary  in  order  to 
have  them  reviewed.22  It  is  also  reviewable  error,  if  proper  exception 
is  taken,  for  the  court  to  receive  a  general  verdict  where  a  special 
verdict  was  requested.23 

The  general  rule  as  to  the  necessity  of  exceptions  applies  also  to 
findings  of  fact  by  the  court,24  and  likewise  to  the  conclusions  of 
law  thereon.25    Alleged  errors  in  directing  a  verdict,26  or  in  submit- 


New  York.  —  In  New  York,  the  rule 
requiring  no  exceptions  applies  only  to 
the  general  term.  The  appellate  term, 
on  appeal  from  the  general  term,  can 
review  the  instructions  only  when  ex- 
ceptions have  been  taken.  Marquis  V. 
Wood,  30  Misc.  770,  62  N.  Y.  Supp. 
525;  Kraus  V.  J.  H.  Mohlman  Co.,  18 
Misc.  430,  42  N.  Y.  Supp.  23. 

21.  In  Thompson  V.  Seipp,  44  HI. 
App.  515,  there  was  no  exception  to  the 
overruling  of  a  motion  for  a  new  trial 
or  to  any  other  ruling  of  the  court  be- 
low, though  there  was  an  exception  to 
the  verdict  of  the  jury  disclosed.  ' '  Ver- 
dicts of  juries  of  themselves  are  not 
proper  subjects  of  exception.  It  is  only 
rulings  of  the  court  that  can  be  ex- 
canted  to. 

22.  Staff  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  79  111.  App.  295. 

23.  Tague  v.  Owens,  11  Ind.  App. 
200,   38   N.   E.   541. 

24.  Colo.  —  Cavanaugh  v.  Patterson, 
41  Colo.  158,  91  Pac.  1117.  111.  — David 
M.  Force  Mfg.  Co.  V.  Horton,  74  111. 
310.  Mich.  —  Peabody  v.  McAvoy,  23 
Mich.  526.  Mo.  —  Gilmore  v.  Harp,  92 
Mo.  App.  77.  N.  Y.  — Clark  v.  Na- 
tional Shoe  &  Leather  Bank,  164  N. 
Y.  498,  58  N.  E.  659;  Naser  V.  First 
Nat.  Bank,  116  N.  Y.  492,  22  N.  E.  1077. 
S.  C.  —  Maxwell  v.  Bodie,  56  S.  C.  402, 
34  S.  E.  692.  Tex.  —  Hughey  v.  Mosby, 
31  Tex.  Civ.  App.  76,  71  S.  W.  395. 
Wash.  —  Carstens  v.  Alaska  S.  S.  Co., 
39  Wash.  229,  81  Pac.  691.  Wis.— 
Hoffman  v.  Lincoln  County,  137  Wis. 
353,  118  N.  W.  850;  McGillivray  V. 
Cremer,  125  Wis.  74,  103  N.  W.  250. 

25.  U.  S.  —  Humphreys  v.  Third 
Nat.  Bank,  75  Fed.  852,  2i  C.  C.  A.  538. 
Ark.  — Bluff  City  Lumb.  Co.  v.  Floyd, 
70  Ark.  418,  68  S.  W.  484;  Dunnington 
v.  Frick  Co.,  60  Ark.  250,  30  S.  W.  212. 
Ind.  —  Jones  V.  Mayne,  154  Ind.  400, 
55  N.  E.  956;  Midland  R.  Co.  v.  Dicka- 
son,  130  Ind.  164,  29  N.  E.  775.  Ky.  — 
Ward  v.  Johnson,  11  Ky.  L.  Eep.  525; 
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Neale  v.  Butler,  11  Ky.  L.  Rep.  329. 
Mich. —  Cook  v.  Burnett,  83  Mich.  251, 
47  N.  W.  233.  Pa.  — Ligget  v.  Kauf- 
mann,  17  Pa.  Super.  631. 

Statutory  Provisions. — In  some  juris- 
dictions, the  statutes  expressly  provide 
that  in  order  to  review  findings  of  fact 
and  conclusions  of  law,  in  case  of  trial 
before  a  referee  or  court  without  a 
jury,  exceptions  to  such  findings  and 
conclusions  must  be  duly  filed.  Ala.  — 
Alabama  Fruit-Growing  Assn.  i>.  Gar- 
ner, 119  Ala.  70,  24  So.  850.  111.— 
Baily  v.  Smith,  168  111.  84,  48  N.  E.  75. 
Mont.  —  Haggin  v.  Saile,  23  Mont.  375 
59  Pac.  154.  N.  Y.  —  Nat.  Protective 
Assn.  v.  Cummings,  170  N.  Y.  315,  63 
N.  E.  369,  58  L.  R.  A.  135,  88  Am.  St. 
R<?\>.  618. 

26.  U.  S.  —  Fidelity  Casualty  Co.  v. 
Thompson,  154  Fed.  484,  83  C.  C.  A. 
324;  Smith  v.  Hopkins,  120  Fed.  921, 
57  C.  C.  A.  193.  111.  —  Stock  Quotation 
Tel.  Co.  v.  Board  of  Trade,  144  111.  340, 
33  N.  E.  42;  Kennedy  V.  Illinois  Cent. 
R.  Co.,  68  111.  App.  601.  Me.  —  Banton 
v.  Herrick,  101  Me.  134,  63  Atl.  671. 
Mich.  — Bills  v.  A.  W.  Stevens  Co.,  146 
Mich.  515,  109  N.  W.  1059.  Mo. — 
Haniford  v.  Kansas,  103  Mo.  172,  15 
S.  W.  753;  Allen  v.  Metropolitan  St. 
R.  Co.,  141  Mo.  App.  586,  126  S.  W.  254. 
Neb.  —  Startzer  v.  Clarke,  1  Neb. 
(Unof.)  91,  95  N.  W.  509.  N.  Y.  —  Bar- 
ber v.  Dewes,  184  N.  Y.  548,  76  N.  E. 
1089;  Elliott  v.  Van  Schaick,  26  App. 
Div.  587,  50  N.  Y.  Supp.  432.  N.  D.— 
McNab  v.  Northern  Pac.  R.  Co.,  12  N. 
D.  568,  98  N.  W.  353.  Pa.  —  Guemple 
v.  Phila.  Rapid  Transit  Co.,  224  Pa.  327, 
73  Atl.  330. 

Contra.  —  Loving  v.  Warren  County, 
14  Bush  (Ky.)  316. 

Denial  of  Motion  To  Direct  Verdict. 
An  exception  is  required  to  review 
such  a  ruling.  McNab  v.  Northern  P. 
R.  Co.,  12  N.  D.  568,  98  N.  W.  353. 
However,  under  a  statute  providing 
that  the   appellate  court  may   examine 
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ting  the  case  to  the  jury  in  absence  of  evidence,27  or  in  withdraw- 
ing a  case  from  the  jury,28  are  further  illustrations  of  the  need  of  ex- 
ceptions thereto,  if  such  error  is  to  be  made  available  upon  appeal. 

j.  Referees,  Masters,  Etc. —  The  findings  of  referees,29  the  reports 
of  masters  in  chancery,30  and  the  findings  or  reports  of  other  per- 
sons acting  under  judicial  direction,31  will  be  taken  as  conclusive 
unless  due  exceptions  are  taken.  Upon  objection  to  such  reports, 
and  the  ruling  of  the  court  thereon,  exception,  if  desired,  should  be 
taken  to  the  court's  decision.32 

k.  Judgments.  —  The  decisions  are  not  in  harmony  concerning  the 
necessity  of  an  exception  to  an  alleged  erroneous  judgment,  after  a 
verdict  by  the  jury,  in  order  to  preserve  the  judgment  for  review. 
While  some  jurisdictions  hold  that  an  exception  to  the  judgment 
itself  is  not  necessary  in  order  to  have  it  considered,33  other  courts. 


the  record  to  determine  the  sufficiency 
of  the  evidence,  without  the  prerequisite 
of  an  except  ion,  it  has  been  held  that 
an  order  denying  a  motion  to  direct  a 
verdict  may  be  reviewed  although  no 
exception  was  taken  at  the  trial.  Mor- 
ris v.  Nat.  Protective  Soc,  etc.,  106 
Wis.  i>2,  81    N.   W.   1036. 

27.  Mich. —  Bolton  V.  Riddle,  35 
Mich.  13.  N.  Y.  — Woolsey  v.  Village 
of  Ellenville,  155  N.  Y.  573,  50  N.  E. 
270;  Silver  v.  Bowne,  55  N.  Y.  659. 
N.  C  — Reed  v.  Moore,  25  N.  C.  310. 

28.  Cal.  —  Ilanna  V.  De  Garmo,  140 
Cal.  172,  73  Pac.  830.  111.  —  Clifford  V. 
Drake,  14  111.  App.  75.  N.  Y.  —  Stone 
r.  Flower,  17  X.  Y.  566.  Ohio.  —  St. sge- 
man  v.  Humbers,  2  Ohio  C.  C.  51.  Pa. 
Mohan  r.  Butler,  112  Pa.  590,  4  Atl.  47. 

29.  U.  S.  —  Tvler  V.  Angevine,  15 
Blatchf.  536,  24  Fed.  Cas.  No.  14,306. 
Colo.  —  Lockhaven  Trust  v.  Safe  Dep. 
Co.  c.  United  States  Mort.  &  Tr.  Co., 
34  Colo.  30,  81  Pac.  804.  la.  —  Bauder 
r.  Hincklev,  60  Iowa  185,  14  N.  W.  228. 
Mass.  —  Hart  v.  Brierly,  192  Mass.  147, 
78  X.  E.  307.  Mo. — f  hacker  r.  Tracy, 
8  Mo.  App.  315.  N.  Y.  — Piatt  v.  Piatt, 
105  N.  Y.  488,  12  X.  E.  22;  People  v. 
American  L.  &  T.  Co.,  87  App.  Div. 
139,  84  N.  Y.  Supp.  114.  N.  C.  —  Bat- 
terv  Park  Bank  r.  Western  Carolina 
Bank,  138  N.  C.  467,  50  S.  E.  848;  Ab- 
ernathy  V.  Withers,  99  N.  C.  520,  6  S. 
E.  376.  S.  C  — Thomas  V.  Poole,  19  S. 
C.  323.  Wis.  —  Jenkins  V.  Esterly,  22 
Wis.    128. 

30.  TJ.  S.  —  South  Fork  Canal  Co.  v. 
Gordon,  6  Wall.  561,  18  L.  ed.  894; 
Broekett  r.  Brockett,  3  How.  691,  11  L. 
ed.  786;  Burke  v.  Davis,  81  Fed.  907, 
26   C,   C.  A.   675.     111.  —  Dolese  v.   Mc- 


Dougall,  182  111.  486,  55  N.  E.  547; 
Boldman  &  Davis  v.  Illinois  Cent.  Trac. 
Co.,  145  111.  App.  351;  White  v.  White, 
50  111.  App.  149.  Me.  —  Thompson  v. 
Mason,  92  Me.  98,  42  Atl.  314.  Mass. 
[varson  v.  Mulvey,  179  Mass.  141,  60 
X.  K.  477;  Flinty  v.  Butler,  165  Mass. 
119,  42  N.  E.  503.  Mo.  —  Smith  v. 
Hill,  155  Mo.  278,  55  S.  W.  1132.  Va. 
Klanarv  V.  Kane,  102  Va.  547,  46  S.  E. 
312. 

31.  Ala.  —  Bellinger  r.  Lehman, 
Durr  &  Co.,  103  Ala.  385,  15  So.  600, 
register.  111.  —  McCracken  v.  Droit, 
108  111.  42S,  commissioner  in  partition. 
Md.  —  Darby  v.  Rouse,  75  Md.  26,  22 
Atl.  1110,  auditor.  Miss.  —  Ricks  v. 
Hilliard,  45  Miss.  359,  commissioner. 
Va.  —  Virginia  &  K.  R.  Co.  v.  Henin- 
ger,  110  Va.  301,  67  S.  E.  185,  commis- 
sioner. 

32.  Ga.  —  Merchants'  Nat.  Bank  v. 
Armstrong,  107  Ga.  479,  33  S.  E.  473. 
Ind.  —  Roush  v.  Emerick,  80  Ind.  551. 
Mass. —  Sullivan  v.  Arcand,  165  Mass. 
364,  43  N.  E.  198.  N.  Y.  —  In  re  Buf- 
falo Ice  Co.,  37  App.  Div.  144,  55  N.  Y. 
Supp.  783.  But  see  In  re  McAleenan, 
165  N.  Y.  645,  59  N.  E.   1125. 

33.  Kan.  — ■  Brown  v.  Tuppeney,  24 
Kan.  31;  Lender  v.  Caldwell,  4  Kan. 
339;  Koehler  r.  Ball,  2  Kan.  154,  83  Am. 
Dec.  451.  Ky.  —  Talbott  V.  Campbell. 
23  Ky.  L.  Rep.  2198,  67  S.  W.  53;  Cray- 
craft  r.  Duncan,  6  Ky.  L.  Rep.  651. 
Neb. —  State  v.  Bartley,  56  Neb.  810. 
77  N.  W.  438;  Erck  v.  Omaha  Nat. 
Bank,  43  Neb.  613,  62  X.  W.  67: 
Cheney  V.  Wagner,  30  Neb.  262,  46  N. 
W.  427;  Welton  v.  Baltezore,  17  Neb. 
399,  23  N.  W.  1.  Wash.  —  Woodhurst 
r.  Cramer,  29  Wash.  40,  69  Pac.  501. 
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however,  hold  that  such  a  separate  exception  is  necessary.3* 
If  it  is  desired  to  have  a  review  only  upon  alleged  errors  occurring 
before  judgment,  such  errors  having  been  duly  excepted  to,  it  is, 
however,  the  prevailing  rule,  that  no  exception  to  the  judgment, 
per  se,  is  required.35  Where,  however,  the  case  is  tried  by  the  court 
without  a  jury,  it  is  the  general  rule  that  in  order  to  review  the 
judgment  an  exception  must  be  taken  to  it.38 

In  some  states  the  question  of  exceptions  to  judgments  is  con- 
trolled by  statutes.37    When  the  form  or  substance  of  a  judgment  is 


Kansas.  —  "It  has  been,"  says  the 
supreme  court  of  Kansas,  "the  general 
practice  of  this  court  to  review  the 
form  and  substance  of  all  final  judg- 
ments, and  correct  all  substantial  er- 
rors therein,  whether  the  judgment  has 
been  excepted  to  in  any  form  or  not. ' ' 
Board  of  Comrs.  v.  Arnold,  49  Kan.  279, 
30  Pac.  486;  Wabaunsee  County  v. 
Muhlenbacker,  18  Kan.  129;  Dexter  v. 
Cochran,   17   Kan.  447. 

Default  Judgment.  —  Where  plaintiff 
did  not  appear,  and  defendant's  evi- 
dence went  to  the  jury,  and  judgment 
was  entered  after  verdict,  the  appellate 
court  may  consider  whether  the  evi- 
dence was  sufficient  to  support  the 
verdict,  although  no  exception  was 
taken  to  the  judgment.  Legere  v. 
Stewart,  17  Colo.  App.  472,  68  Pac. 
1059.  Compare  Tucker  v.  Interstate 
Life  Assn.,  112  N.  C.  796,  17  S.  E.  532. 

34.     Colo Spears    v.    Pechstein,  36 

Colo.  328,  84  Pac.  979;  Alta  Inv.  Co.  v. 
Worden,  25  Colo.  215,  53  Pac.  1047; 
Jewell  v.  Shaw,  19  Colo.  App.  354,  75 
Pac.  28.  Ind.  — Chapell  v.  Shuee,  117 
Ind.  481,  20  N.  E.  417;  Duzan  v.  Myers, 
30   Ind.    App.    227,    65    N.    E.    1046,    96 

Am.    St.    Eep.    341.     la Cadwallader 

v.  Blair,  18  Iowa  420.  Miss.  —  Duncan 
v.  Scott  County  Suprs.,  64  Miss.  38,  8 
So.  204.  Okla.  —  Kuhlman  v.  Williams, 
1  Okla.  136,  28  Pac.  867.  S.  C.  —  Stepp 
v.  Natl.  Life  &  Maturity  Assn.,  37  S. 
C.  417,  16  S.  E.  134. 

Specific  Objection.  —  When,  more- 
over, an  exception  is  taken  to  the  judg- 
ment, a  mere  general  exception  is  not 
sufficient.  It  must  point  out  the  par- 
ticular error.  Ind.  —  Duzan  v.  Mvers, 
30  Ind.  App.  227,  65  N.  E.  1046,  96 'Am. 
St.  Eep.  341.  Mich.  —  Chatterton  v. 
Parrott,  46  Mich.  432,  9  N.  W.  482. 
N".  Y.  —  Vought  v.  Gedney,  31  Misc. 
760,  64  N.  Y.  Supp.  712.  N.  C.  —  City 
of  Wilmington  v.  McDonald,  133  N.  C. 
548,  45  S.  E.  864. 
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Illinois  Practice. — In  Sands  v.  Kagey, 
150  111.  109,  36  N.  E.  956,  the  court 
said:  "The  bill  of  exceptions  shows 
that  the  defendants  excepted  to  the 
judgment  rendered  by  the  court  in 
favor  of  the  plaintiff,  and  that  wde 
all  that  was  required  to  entitle  them 
to  review  the  judgment  on  appeal  or 
writ  of  error.  Moreover,  we  regard 
the  question  settled  by  former  de- 
cisions. Metcalf  v.  Foyts,  27  111.  113; 
Mahony  v.  Davis,  44  id.  289;  Jones  V. 
Buffum,  50  id.  278." 

35.  Cal.  —  Thompson  v.  Hancock,  51 
Cal.  110.  Colo. —  Nelson  v.  First  Nat. 
Bank.  8  Colo.  App.  531,  46  Pac.  879. 
Ga.  —  Parker  v.  Waycross  &  F.  E.  Co., 
81  Ga.  387,  8  S.  E.  871.  Kan.  —  Koehler 
V.  Ball,  2  Kan.  154,  83  Am.  Dec.  451. 
Ohio.  —  Justice  v.  Lowe,  26  Ohio  St. 
372. 

And  see  cases  in  next  preceding 
note  33. 

Contra,  Bernhard  v.  Brown,  31  111. 
A.pp.  385. 

36.  Ala. — 'Wallace  v.  North  Ala. 
Tract.  Co.,  145  Ala.  682,  40  So.  89. 
Colo.  — Means  v.  Stow,  31  Colo.  282,  73 
Pac.  48;  Martin  v.  Cole,  3  Colo.  113; 
Burnell  v.  Wachtel,  4  Colo.  App.  556,  36 
Pac.  887.  Ga.  —  Thomas  17.  Clarkson,  125 
Ga.  72,  54  S.  E.  77,  6  L.  E.  A.  (N.  S.)  658 ; 
Littleton  v.  Spell,  77  Ga.  227,  2  S.  E. 
935.  la.  —  Gillespie  v.  Ashford,  125 
Towa  729,  101  N.  W.  649.  Pa.  —  Keefer 
V.  Ins.  Co.,  201  Pa.  448,  51  Atl.  366,  88 
Am.  St.  Eep.  822. 

Contra,  Board  of  Comrs.  V.  Arnold, 
49  Kan.  279,  30  Pac.  486. 

37.  See,  for  example,  as  to  neces- 
sity of  taking  exception:  Van  Pelt  V. 
Home  B.  &  L.  Assn.,  87  Ga.  370,  13  S. 
E.  574;  City  of  Waycross  v.  Youmans, 
85   Ga.  708,  11  S.  E.   865. 

That,  under  the  statute,  no  excep- 
tion need  be  taken,  see  Hamilton  v. 
Witner,   50    Wash.    689,   97   Pac,    1084, 
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objectionable,  the  usual  practice  is  to  move  for  its  modification  or 
vacation,  and  then  to  except  to  the  ruling  if  it  be  adverse.38  Where, 
however,  a  judgment  is  plainly  erroneous  on  the  face  of  the  record, 
no  exception  is  necessary  for  its  appellate  consideration.39 

1.  Time  of  Exceptions.  —  An  exception  should  be  taken  at  the 
time  the  ruling  is  made.40  Accordingly,  exceptions  to  the  admission 
of  evidence  must  be  taken  when  the  evidence  is  admitted  over  the 
objection,41  and  exceptions  to  instructions  should  be  taken  at  the 
close  of  the  charge,  and  before  the  jury  retires.42  Exceptions  to  im- 
proper conduct  of  the  judge,  or  counsel,  must  also  be  made  at  the 
time  the  improper  conduct  occurs.43 

8.  Form  of  Exception.  —  No  particular  form  of  exception  is  re- 
quired.44 The  statutes  sometimes  provide  that  where  the  objection, 
together  with  the  ground  or  reason  for  the  same,  is  entered  upon 


126    Am.    St.    Eep.    921;    Woodhurst    v. 
Cramer,  29  Wash.  40,  69  Pac.  501. 

38.  Mansfield  V.  Shipp,  128  Ind.  55, 
27  N.  E.  427;  People's  Sav.,  L.  &  B. 
Assn.  v.  Spears,  115  Ind.  297,  17  N.  E. 
570. 

See,  also,  ante,  V,  D,  3,  n. 

39.  N.  Y.  —  Brookman  V.  Hamill,  46 
N.  Y.  636.  Okla.  —  Cattrey  r.  Over- 
holser,  8  Okla.  202,  57  Pac.  206.  Vt.  — 
Estabrooks  r.  Ins.  Co.,  74  Vt.  202,  52 
Atl.  420.  Wyo.  —  Nichols  v.  Board  of 
Comrs.,  13  Wyo.  1,  76  Pac.  681. 

An  Appeal  Is  an  Exception. — Al- 
though there  is  no  exception  in  the 
record  to  the  apparent  error  alleged  in 
the  judgment,  nevertheless  it  arises  by 
the  appeal  itself,  which  is,  per  se,  an 
exception  to  the  judgment.  No  excep- 
tion shown  by  the  record  is  prereq- 
uisite. Kea.le  V.  Street,  122  N.  C.  301, 
30  S.  E.  124;  Sutton  v.  Walters,  118 
N.  C.  495,  502,  24  S.  E.  357.  See,  also, 
Cape  Fear  &  N.  R.  Co.  r.  Stewart,  132 
N.  C.  248,  43  S.  E.  638. 

40.  Ga.  —  Norman  &  Harrell  V. 
Great  Western  Tailoring  Co.,  121  Ga. 
813,  49  S.  E.  782.  111.  —  Trigger  V. 
Drainage  Dist.  No.  1,  193  El.  230,  61 
N.  E.  1114.  Ind. — Young  r.  McLane, 
8  Ind.  357.  Kan.  —  Powers  v.  M'cCue, 
48  Kan.  477,  29  Pac.  686;  Russell  V. 
Bradley,  47  Kan.  438,  28  Pac.  176;  Al- 
len Co.  v.  Boyd,  31  Kan.  765,  3  Pac 
523.  Mo.  — Baker  p.  K.  C,  St.  J.,  etc. 
R.  Co.,  107  Mo.  230,  17  S.  W.  816.  Okla. 
Dunham  v.  Holloway,  3  Okla.  244,  41 
Pac.    140. 

41.  State  r.  Probasco,  46  Kan.  310, 
26  Pac.  749;  Taylor  v.  Deverell,  43  Kan. 


469,  23  Pac.  628;  Dunham  v.  Holloway, 
3  Okla.  244,  41  Pac.  140. 

42.  U.  S.  —  Yates  v.  United  States, 
90  Fed.  57,  32  C.  C.  A.  507;  Merchants' 
Exch.  Bank  v.  McGraw,  76  Fed.  930, 
22  C.  C.  A.  622.  111.  —  Schwamb  Lumb. 
Co.  v.  Schaar,  94  El.  App.  544.  Ind. — 
Atkinson  r.  Gwin,  8  Ind.  376.  Kan.  — 
Allen  Co.  r.  Boyd,  31  Kan.  765,  3  Pac. 
523;  Joseph  r.  First  Nat.  Bank,  17  Kan. 
256.  Neb.  —  City  of  Lincoln  v.  Sager, 
2  Neb.  (Unof.)  598,  89  N.  W.  617. 
Okla.  —  Poyd  r.  Bryan,  11  Okla.  56,  65 
Pac.  940.  Wis.  —  Gutzman  v.  Clancy, 
114  Wis.  589,  90  N.  W.  1081,  58  L.  R. 
A.   744. 

Statutory  Provision.  —  The  time  of 
taking  exception  to  instructions  is 
sometimes  governed  by  the  statute. 
Thus,  it  may  be  at  any  time  before 
entry  of  final  judgment.  Mosteller  V. 
Holborn,  20  S.  D.  545,  108  N.  W.  13.  In 
Washington,  the  statute  provides  that 
exceptions  to  the  charge  as  given  may 
be  taken  at  any  time  during  the  term, 
but  it  is  held  that  this  provision  does 
not  apply  to  exceptions  to  a  refusal 
to  charpe.    Gutzman  r.  Clancy,  supra. 

43.  U.  S.  —  Baggs  P.  Martin,  108 
Fed.  33,  47  C.  C.  A.  175.  ILL  —  Pitts- 
burg, C,  C.  &  St.  L.  R.  Co.  V.  Campbell, 
116  111.  App.  356.  Kan. —  Cone  r. 
Smyth,  3  Kan.  App.  607,  45  Pac.  247. 

44.  No  particular  form  or  mode  of 
making  and  saving  exceptions  is  re- 
quired. An  exception  to  a  decision 
overruling  a  motion  to  set  aside  certain 
findings  or  conclusions  of  law,  as  being 
"against  the  law  of  the  land,"  is  suf- 
ficient   to   save   said    questions   of    law 
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the  record,  an  exception  may  be  taken  by  the  party  causing  to  be 
noted,  at  the  end  of  the  decision,  that  he  excepts.45 

In  general,  however,  if  the  court  understands  that  counsel  excepts 
to  a  ruling,  or  refusal  to  rule,  it  is  sufficient.46  The  danger,  in  not 
taking  an  exception  expressly  and  formally,  is  that  the  judge  may 
not  understand  that  counsel  intends  to  except,  and  thus  the  exception 
may  be  lost.47 

9.  Must  Be  Specific.  —  General  and  indefinite  exceptions  are  not 
sufficient.48  The  requirement  of  specific  exceptions  applies  to  all 
rulings  to  which  exceptions  are  taken,  including  pleadings,49  matters 
arising  in  the  conduct  of  the  trial,50  rulings  upon  evidence,51  upon 


for  review  in  the  appellate  court.     City 
of  Leavenworth  v.  Mills,  6  Kan.  288. 

45.  A  provision  of  some  of  the 
codes.  The  statutes  should  be  con- 
sulted. 

46.  Thwing  v.  Clifford,  136  Mass. 
482;  Leyland  v.  Pingree,  134  Mass.  367. 

47.  Thwing  v.  Clifford,  supra. 

48.  Necessity  of  Specific  Excep- 
tions. —  In  General.  —  U.  S.  —  Chicago, 
E.  I.  &  P.  E.  Co.  v.  Hale,  176  Fed.  71; 
Springfield  F.  &  M.  Ins.  Co.  v.  Sea,  21 
Wall.  158,  22  L.  ed.  511.  Ga.  — Fuller 
v.  Smith,  74  Ga.  835.  Me. —  Bradford 
v.  Philbrick,  96  Me.  420,  52  Atl.  906. 
Md.  —  Lyles  V.  Hatton,  6  Gill  &  J.  122. 
Minn.  — Hooper  v.  Chicago,  St.  P.,  M. 
&  O.  E.  Co.,  37  Minn.  52,  33  N.  W.  314. 
N.  J.  —  Beuret  v.  H.  J.  Koehler  Sport- 
ing Goods  Co.,  75  Atl.  938.  N.  Y.  — 
Hurley  v.  Olcott,  198  N.  Y.  132,  91  N. 
E.  270;  Wilson  v.  King's  Co.  El.  E. 
Co.,  114  N.  Y.  487;  Ostrander  v.  Weber, 
114  N.  Y.  95,  21  N.  E.  112;  Crosby  V. 
Hotaling,  99  N.  Y.  661,  2  N.  E.  39; 
People  v.  Albright,  14  Abb.  Pr.  305,  23 
How.  Pr.  306.  N.  C.  —  Jackson  V.  Wil- 
liams, 152  N.  C.  203,  67  S.  E.  755; 
Moore  v.  Hill,  85  N.  C.  218.  Ore. — 
Simpson  V.  Miller,  110  Pac.  485.  Pa. 
Overseers  of  Liberty  Tp.  V.  Overseers 
of  Castanea  Tp.,  4  Pa.  Super.  411.  S.  C. 
Armour  Packing  Co.  V.  London,  53  S. 
C.  539,  31  S.  E.  500;  Georgia  V.  Jen- 
nings, 50  S.  C.  156,  27  S.  E.  620.  S.  D. 
Comeau  v.  Hurley,  123  N.  W.  714. 
Utah.  —  Nebeker  v.  Harvey,  21  Utah 
363,  60  Pac.   1029. 

49.  U.  S.  — Southern  E.  Co.  v.  Car- 
son, 194  U.  S.  136,  24  Sup.  Ct.  609,  48 
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L.  ed.  907.  Ind.  —  Southern  Indiana 
E.  Co.  v.  Harrel,  161  Ind.  689,  68  N. 
E.  262,  63  L.  E.  A.  460;  Bessler  v. 
Laughlin,  38  Ind.  App.  14,  77  N.  E. 
1047.  Kan.  —  Avery  Mfg.  Co.  V.  Lam- 
bertson,  74  Kan.  304,  86  Pac.  456.  S.  C. 
Butler  v.  Western  Union  Tel.  Co.,  62 
S.  C.  222,  40  S.  E.  162,  89  Am.  St.  Eep. 
893. 

50.  U.  S.  —  Milwaukee  v.  Shailer  & 
Schniglau  Co.,  91  Fed.  858,  34  C.  C.  A. 
112.  111.  —  Deane  v.  Denver  &  E.  G.  E. 
Co.,  77  111.  App.  242.  Md.  — Joseph 
Joseph  Bros.  Co.  v.  Schonthal  Iron  & 
Steel  Co.,  99  Md.  382,  58  Atl.  205. 
N.  Y.  —  Gowing  v.  Warner,  29  Misc. 
593,  61  N.  Y.  Supp.  500.  N.  C.  —  Bank 
of  Fayetteville  v.  Nimocks,  124  N.  C. 
352,  32  S.  E.  717. 

51.  U.  S.  —  Choctaw,  O.  &  G.  E.  Co. 
v.  McDade,  191  U.  S.  64,  24  Sup.  Ct. 
24,  48  L.  ed.  96;  Merchants'  Ins.  Co.  V. 
Buckner,  110  Fed.  345,  49  C.  C.  A.  80. 
Ky.  —  Louisville  &  C.  Packet  Co.  v. 
Bottorff,  25  Ky.  L.  Eep.  1324,  77  S.  W. 
920.  Me.  —  O 'Donnell  V.  Portland  E. 
Co.,  76  Atl.  408.  Md.  — Baker  v.  Safe 
Dep.  &  Tr.  Co.,  93  Md.  368,  49  Atl.  623. 
Mass.  —  Kershaw  v.  Wright,  115  Mass. 
361.  Mo.  — Gillett  v.  Mathews,  45  Mo. 
307.  Nev.  —  Schwartz  v.  Stock,  26 
Nev.  128,  65  Pac.  351.  N.  J.  —  Pier  v. 
Speer,  73  N.  J.  L.  633,  64  Atl.  161.  Pa. 
Edwards  v.  Gimbel,  202  Pa.  30,  51  Atl. 
357.  S.  C.  —  Ehodes  V.  Granby  Cotton 
Mills,  68  S.  E.  824;  Watts  v.  South 
Bound  E.  Co.,  60  S.  C.  67,  38  S.  E.  240. 
Tenn.  —  Callender  v.  Turpin,  61  S.  W. 
1057.  W.  Va.  — Williams  v.  Belmont 
Coal  &  Coke  Co.,  55  W.  Va.  84,  46  S. 
E.  802. 
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instructions,52  exceptions  to  the  verdict  or  findings,53  and  exceptions 
to  the  form  or  substance  of  the  judgment.54 

Thus,  a  general  exception  to  all  the  instructions,  -without  specify- 
ing what  part  of  the  charge  is  excepted  to,  is  too  indefinite,55  and,  in 
general,  a  single  exception  cannot  cover  two  or  more  rulings  to- 
gether.56 However,  if  all  the  rulings  excepted  to  by  a  single  excep- 
tion are  erroneous,  the  one  exception  may  suffice,57  as,  for  example, 
an  exception  to  all  the  instructions  where  all  are,  in  fact,  incorrect.58 

Moreover,  since  an  exception  should  point  out  the  reason  or  ground 


52.  U.  S.  —  Jack  v.  Mutual  Reserve 
Fund  Life  Assn.,  113  Fed.  49,  51  C.  C. 
A.  36;  Bag«s  v.  Martin,  108  Fed.  33, 
47  C.  C.  A.  175.  Colo.  — Pueblo  v. 
Timbers,  31  Colo.  215,  72  Pae.  1059; 
Lord  v.  Guyot,  30  Colo.  222,  70  Pac. 
683.  Fla.  —  .Moore  V.  Lanier,  52  Fla. 
353,  42  So.  462;  Lewis  v.  State,  42  Fla. 
253,  28  So.  397.  Ga.  —  Newman  V. 
Day,  108  Ga.  813,  34  S.  E.  167.  Ind. 
Baltimore  ic  O.  S.  W.  R.  Co.  V.  Klees- 
pies,  39  Ind.  App.  151,  78  N.  E.  252. 
la.  —  Lacy  v.  Kossuth  County,  106 
Iowa  16,  75  N.  W.  689.  Kan.— 
Ferguson  v.  Graves,  12  Kan.  39. 
Mass.  —  Gibney  V.  Everson,  192  Mass. 
228,  77  N.  E.  1155.  Mich.  —  Lange  v. 
Kaiser,  34  Mich.  317.  Nev.  — Paul  v. 
Cragnaz,  25  Nev.  293,  59  Pac.  857,  60 
Pac.  983,  47  L.  R.  A.  540.  N.  H. — 
Wheeler  v.  Grand  Trunk  K.  Co.,  70 
X.  IT.  607,  50  Atl.  103,  54  L.  R.  A. 
955.  N.  C.  —  State  v.  Webster,  121 
N.  C.  586,  28  S.  E.  254.  Okla.  —  Me- 
Cabe  &  Steen  Constn.  Co.  v.  Wilson, 
17  Okla.  355,  87  Pac.  320.  S.  C. — 
Hawkins  v.  Collins,  61  S.  C.  537,  39 
S.  E.  768.  Utah. —  Mathews  r.  Daly 
West  Min.  Co.,  27  Utah  193,  75  Pac. 
722.  Wash.  —  Gallamore  r.  Olympia, 
34  Wash.  379,  75  Pac.  978.  Wis. — 
Lowe  V.  Ring,  123  Wis.  370,  101  N. 
W.   698. 

53.  U.  S.  —  Lake  Shore  &  M.  S.  R. 
Co.  v.  Eder,  174  Fed.  944,  98  C.  C.  A. 
556;  Hekking  r.  Pfaff,  91  Fed.  60,  33 
C.  C.  A.  328.  Ga.  —  Fricker  v.  Ameri- 
cus  Mfg.  &  Imp.  Co.,  124  Ga.  165, 
52  S.  E.  65.  111.  —  Leathe  V.  Thomas, 
218  111.  246,  75  N.  E.  810.  Ind. — 
Nelson  V.  Cottingham,  152  Ind.  135, 
52  N.  E.  702.  la.  —  Washington 
County  r.  Farrar,  15  Iowa  601.  Ky. 
Day  v.  Adams,  20  Ky.  L.  Rep.  1827, 
50  S.  W.  2.  Mo.  — Whiting's  Admr. 
v.  Crandall.  78  Mo.  593.  N.  J. — 
Leaver  v.  Kilmer,  71  N.  J.  L.  291,  59 
Atl.    643.     N.   Y.  —  Colby   v.   Town    of 


Day,  177  N.  Y.  548,  69  N.  E.  367. 
N.  C.  —  Rutherford  County  Comrs.  v. 
Erwin,  140  X.  C.  193,  52  S.  E.  785. 
Pa.  —  East  Franklin  Tp.  Overseers  P. 
Rayburn  Tp.  Overseers,  23  Pa.  Super. 
522.  S.  C.  —  British-American  Mortg. 
Co.  v.  Bates,  58  S.  C.  551,  36  S.  E. 
917.  Wash.  —  Snohomish  River  Boom 
Co.  V.  Great  Xorthern  R.  Co.,  57  Wash. 
693,  107  Pac.  848;  Yakima  Grocery  Co. 
v.  Benoit,  56  Wash.  208,  105  Pac.  476; 
Pederson  v.  Ullrich,  50  Wash.  211,  96 
Pac.  1044. 

54.  Ga.  — Wade  v.  Watson,  133  Ga. 
608,  66  S.  E.  922.  Ind.  —  Ex  parte 
Hayes,  88  Ind.  1;  Indianapolis  &  St. 
L.  R.  Co.  v.  Smythe,  45  Ind.  322.  N. 
C  —  Warlick  r.  Lowman,  104  N.  C. 
403,    10    S.   E.   474. 

55.  Fleming  v.  Latham,  48  Kan. 
773,  30  Pac.  166;  Atchison  V.  King, 
9  Kan.  551;  Hopkins  Mfg.  Co.  v. 
Aurora  Fire  &  Marine  Ins.  Co.,  48 
Mich.  148,  11  X.  W.  846.  And  see 
next  preceding  note  16. 

56.  Xoonan  v.  Bell,  159  Ind.  329, 
64  N.  E.  909. 

57.  Evidence.  —  Crahan  v.  Chitten- 
den, 82  Vt.  410,  74  Atl.  86,  holding 
that,  where  one  exception  was  saved 
to  the  rejection  of  "all  of  which  of- 
fers" of  evidence,  it  appearing  that 
certain  evidence  had  been  offered  a 
number  of  times,  to  make  such  excep- 
tion available,  all  the  evidence  thus 
offered  must  have  been  improperly  ex- 
cluded. 

Pleadings.  —  Where  there  are  several 
different  motions  to  reform  a  plead- 
ing, a  general  exception  to  the  rulings 
on  all  of  them  cannot  be  considered 
unless  all  the  rulings  are  erroneous. 
A.verv  Mfg.  Co.  V.  Lambertson,  74 
Kan.  304,   86  Pac.  456. 

58.  U.  S.  —  United  States  v.  Rossi, 
133  Fed.  380,  66  C.  C.  A.  442;  Repauno 
Chemical  Co.  v.  Victor  Hardware  Co., 
101    Fed.    948,    42    C.    C.    A.    106;    Chi- 
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of  the  exception,  that  is,  should  specify  the  error  complained  of,5n 
the  ground,  or  grounds,  thus  specified  in  the  lower  court  must  be 
adhered  to,  and  cannot  be  made  to  cover  other  and  different  grounds 
in  the  appellate  court.60 

10.  Who  May  Take.  —  Any  party  to  the  proceedings  may  except 
to  an  objectionable  ruling,  but  a  party  cannot  rely  upon  an  exception 
taken  by  an  adverse  party.01  An  exception  may  be  taken  by  a  co- 
party  in  behalf  of  himself  and  other  co-parties,02  but  joint  exceptions 
cannot  be  relied  upon  by  a  single  co-party  upon  a  separate  appeal,03 
and  an  exception  taken  by  one  of  several  parties  whose  interests  are 
separate,  cannot  be  made  available  by  another  of  such  parties.84 

11.  Motion  for  New  Trial.  —  In  many  jurisdictions,  an  appellate 
court  will  not  review  alleged  errors  of  the  court  below,  unless  a 
motion  for  a  new  trial,  grounded  upon  such  alleged  errors,  has  been 
properly  made  in  the  trial  court,  and  an  opportunity  has  thus  been 
given  to  such  court  to  re-examine  and  correct  its  own  errors.  The 
granting  or  the  refusing  of  such  a  motion  must  be  duly  excepted  to, 
in  order  to  preserve  the  ruling  for  appellate  review.  This  important 
subject  of  new  trials  is,  however,  treated  elsewhere  in  this  work,  to 
which  reference  should  be  made.05 

12.  Case  Certified  or  Reserved.  —  The  statutes  of  a  number  of 
states  provide  that  questions  of  law  may  be  reserved  and  certified  by 
the  trial  court  to  a  higher  court  having  appellate  jurisdiction,  in 
order  to  obtain  a  decision  upon  the  question  or  questions  thus  pre- 


cago  &  A.  E.  Co.  v.  Ehret,  92  Fed. 
321,  34  C.  C.  A.  369.  Colo.  —  Hasse 
v.  Herring,  36  Colo.  383,  85  Pac.  629. 
Fla.  — Lewis  v.  State,  42  Fla.  253,  28 
So.  397.  la. —  Little  v.  Martin,  28 
Iowa  558.  Kan.  —  Ferguson  v.  Graves, 
12  Kan.  39.  Nev.  —  Paul  v.  Cragnaz, 
25  Nev.  293,  59  Pac.  857,  60  Pac.  983, 
47  L.  R.  A.  540.  Utah.  —  Mathews 
v.  Daly  West  Min.  Co.,  27  Utah  193, 
75  Pac.  722.  Wash.  — -  Gallarnore  v. 
Olympia,  34  Wash.  379,  75  Pac.  978. 
Maine.  —  Where  the  entire  charge  is 
excepted  to  in  general,  and  some  parts 
are  excepted  to  specifically,  only  the 
specific  exceptions  will  be  considered. 
Libby  v.  Deake,  97  Me.  377,  54  Atl. 
856. 

59.  Supra,  this   section. 

60.  U.  S.  — McGowan  v.  Larsen,  66 
Fed.  910,  14  C.  C.  A.  178.  Ga.  — 
Ganahl  v.  Shore,  24  Ga.  17.  N.  H. — 
Willey  v.  Portsmouth,  64  N.  H.  214, 
9  Atl.  220.  N.  Y.  — Wells  v.  Higgins, 
132  N.  Y.  459,  30  N.  E.  861;  Keogh 
V.  Westervelt,  66  N.  Y.  636.  S.  C.  — 
Woody  v.  Dean,  24  S.  C.  499.  Vt. — 
State  v.  Preston,  48  Vt.  12. 

61.  Where  the  trial  court  refused 
to  make  a  special  finding  as  requested 
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by  the  appellee,  who  was  defendant 
below,  the  appellant,  having  at  no 
time  made  such  a  request,  the  appel- 
lant cannot  predicate  error  upon  the 
request  of  his  adversary.  Bingham  V. 
Stage,   123   Ind.   281,   23   N.   E.   756. 

"The  exceptions  taken  by  the  de- 
fendants to  the  action  of  the  court  on 
the  pleadings  and  at  the  trial  cannot 
be  noticed,  as  the  case  is  before  us 
on  the  appeal  of  the  plaintiff,  there 
being  no  cross  appeal."  Amonett  V. 
Montague,  63  Mo.  201. 

62.  Home  Electric  Light  &  Power 
Co.  v.  Collins,  31  Ind.  App.  493,  66 
N.  E.   780. 

Exceptions  Must  Be  Taken  For  All. 
Bosley  v.  National,  etc.  Co.,  123  N. 
Y.  550,  25  N.  E.   990. 

63.  Gough  v.  State,  32  Ind.  App. 
22,  68  N.   E.   1043. 

84.  Weed  V.  Gainesville,  J.  &  S.  B. 
Co.,  119  Ga.  576,  46  S.  E.  885. 

Must  Apply  to  All. —  A  joint  excep- 
tion applicable  to  only  one  of  two  co- 
parties  cannot  be  relied  upon  by  the 
other  co-party.  Vought  v.  Gedney,  31 
Misc.  760,  64  N.  Y.  Supp.  712. 

65.     See   the  title   "New  Trials." 
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sented.    This  topic  is  also  separately  considered  in  another  volume  of 
this  series.66 

VI.  TAKING  AND  PERFECTING  THE  APPEAL.  — A.  Mean- 
ing of  the  Terms.  —  Strictly  speaking,  an  appeal  is  not  "taken" 
until  it  has  been  fully  perfected,  that  is,  when  all  the  necessary  steps 
requisite  for  the  transfer  of  the  cause  from  the  lower  to  the  higher 
court  have  been  completed.67 

Taking  and  Perfecting.  —  In  connection,  however,  with  the  statutory 
limitations  regulating  the  time  in  which  appeals  may  be  "taken,"68 
a  distinction  is  made,  in  some  jurisdictions,  between  taking  an  appeal 
and  perfecting  the  same.  In  this  sense,  according  to  the  varying 
statutes,  or  their  construction,  appeals  are  taken,  for  example,  when 
notice  of  appeal  is  given  to  the  appellee,'1  J  or  when  process  on  appeal 
is  issued  for  service,70  or  when  the  petition  in  error  is  filed  with  the 
clerk  of  the  appellate  court,71  or  when  a  writ  of  error  is  sued  out,7- 
or  when  the  appeal  bond  has  been  filed.73 

By  contrast,  an  appeal  may  be  said  to  be  perfected  when  all  the 
other  requirements,  including  the  filing  of  the  appellate  record,  have 
been  fulfilled.74  In  some  jurisdictions,  however,  the  taking  and  the 
perfecting  of  an  appeal  are  synonymous  terms.75 


66.  See  the  title  "Case  Certified  or 
Reserved." 

67.  Bruiletts  Creek  Coal  Co.  V.  Po- 
matto,  172  Ind.  288,  88  N.  E.  606. 

68.  See  post,   VI,  P. 

69.  Cal.  —  Countv  Bank,  etc.  v. 
Jack,  148  Cal.  437,  83  Pac.  705,  113 
Am.  St.  Rep.  285;  Tvrell  V.  Baldwin, 
72  Cal.  192,  13  Pac.  475.  Idaho.— 
Moe  v.  Harger,  10  Idaho  194,  77  Pac. 
645.  Ind. — Bruiletts  Creek  Coal  Co. 
V.  Pomatto,  172  Ind.  288,  88  N.  E. 
606.  Nev.  —  Peran  v.  Monroe,  1  NVv. 
408.  Okla.  —  Weld  r.  Gates,  15  Okla. 
602,  82  Pac.  808.  Wis.  — Munk  V.  An- 
derson, 94   Wis.   27,   68   N.   W.   407. 

70.  Rogers  v.  Redick,  10  Neb.  332, 
6  N.  W.  413;  McDonald  v.  Ketchum, 
53  Ohio  St.  519,  42  N.  E.  322. 

Compare  Hansen  v,  Kinnev,  46  Neb. 
207,  64  N.  W.  710. 

71.  Hansen   r.  Kinney,  supra. 

72.  Buelterman  v.  Mever,  132  Mo. 
474,  34  S.  W.  67. 

73.  Kimbrell  v.  Rodgers,  90  Ala. 
339,   7   So.  241. 

74.  Thus,  in  Indiana,  the  supreme 
court  has  said:  "Appeals  in  civil  ac- 
tions must  be  taken  within  one  year. 
and  such  appeals  must  be  perfected 
appeals,  which  includes  the  filing  of 
the  transcript."  Johnson  v.  Stephen- 
son, 104  Ind.  368,  4  N.  E.  46.  And 
see,  Lake  Erie  &  W.  R.  Co.  r.  Wat- 
kins,  157  Ind.  600,  62  N.  E.  443;  Haw- 

19 


kins  c.  McDougal,  126  Ind.  544,  25  N. 
•8;  Arbuckle  V.  Swim,  123  Ind. 
208,  24  N.  E.  105;  Joyce  v.  Dickev, 
104  Ind.  183,  3  N.  E.  252;  Harahma'n 
v.  Armstrong,  43  Ind.  l-'i.  See,  also, 
Jones's  Exr.  r.  Fiunell,  8  Bush  (Kv.) 
25. 

Perfecting  the  Appeal.  —  See,  in 
ral,  the  following  cases:  U.  S. — 
State  v.  U.  S.  Endowment  &  Trust  Co., 
1  M>  Ala.  610,  37  So.  442,  103  Am. 
Bt.  Rep.  60.  Cal. —  Lowell  v.  Lowell. 
al.  316.  Ind.  —  Bruiletts  Creek 
Coal  Co.  v.  Pomatto,  172  Ind.  288,  88 
N.  E.  606;  Hoerger  v.  Citizens'  St. 
R.  Co.,  35  Ind.  App.  289,  73  N.  E. 
1095.  La. —  Wood  v.  Calloway,  21  La. 
Ann.  481.  Wis. — -Munk  v.  Anderson, 
94  Wis.  27,  68  X.  W.  407. 

In  Kansas,  by  recent  statute,  1909, 
an  appeal  is  "taken"  by  notice  filed 
with  the  clerk  of  the  trial  court.  Upon 
service  of  such  notice,  either  person 
ally,  or  by  mail,  if  service  cannot  be 
made  within  the  state,  and  proof  by 
affidavit  of  service  by  mail,  "the  ap 
peal  shall  be  deemed  perfected." 
Gen.   St.   1909,   §6164. 

75.  As,  for  example,  in  the  Indiana 
cases  cited  above,  where  an  appeal  is 
not  "taken"  unless  all  the  requisite 
acts  under  the  statute  are  performed. 
That,  however,  even  in  that  jurisdic- 
tion,  it   is   necessary,   at   times,   to   dis- 
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B  Modes  of  Appellate  Procedure.  —  1.  Sources.  —  Appellate  pro- 
cedure in  the  different  jurisdictions,  may  follow  the  usual  practice 
in  connection  with  writs  of  error;  or  the  practice  pursued  m  courts 
of  equity  or  the  practice  prescribed  by  the  statutes.  Brief  refer- 
ences to  the  procedure  under  writs  of  error,  and  also  to  the  proced- 
ure in  equity,  will  show  the  sources  from  which  the  statutory  pro- 
cedure has  been  derived. 

2  Writs  of  Error.  —  At  common  law,  writs  of  error  were  allou  - 
able  as  a  matter  of  right  in  civil  cases,  no  judicial  allowance  being 
necessary.76  This  same  rule,  unless  changed  by  statute,  holds  good 
at  the  present  time  in  jurisdictions  where  writs  of  error  are  used." 

In  earlier  days,  the  writ  was  issued  by  a  clerk  of  the  court  of  chan- 
cery, directed  to  and  lodged  with  the  trial  court,  thence  transmitted, 
with  the  record,  to  the  reviewing  court.78 

The  more  modern  practice  is  essentially  the  same.  By  force  of  statute, 
however,  a  formal  application  by  written  petition  may  be  necessary 
in  order  to  obtain  a  judicial  allowance  of  the  writ.79 

Thereupon,  the  procedure  is  usually  as  follows:  the  allowance  of 
the  writ;80  its  issuance;81  its  lodging  with  the  clerk  of  the  court  in 


tinguish  between  a  taking  and  a  per- 
fecting of  an  appeal,  see  Bruiletts 
Creek  Coal   Co.   v.  Pomatto,  supra. 

76.  A  writ  of  error  is  grantable  ex 
debito  justitiae,  in  all  cases,  except 
in  treason  and  felony.  Tidd's  Pr., 
1134;  Reg.  v.  Paty,  2  Salk.  503,  91 
Eng.    Reprint    431. 

And  see,  in  general,  the  title  "Error, 
Writ  of." 

77.  Van  Antwerp  V.  Newman,  4  Cow. 
(N.   Y.)    82. 

Federal  Courts.  —  Prior  to  the  Act  of 
March  3,  1891,  a  writ  of  error  to  a 
federal  court  required  no  formal  allow- 
ance, such  writ  being  a  matter  of 
right,  except,  however,  for  the  purpose 
of  reviewing  convictions  of  capital 
crimes.  25  St.  at  L.  656,  §  6.  Since 
the  Evart's  Act,  Rules  35  and  36  of 
the  Supreme  Court,  and  Rule  11  of 
the  Circuit  Court  of  Appeals,  appear  to 
require  an  allowance  in  all  cases. 
(See  Foster's  Fed.  Pr.,  Vol.  II,  p.  1231.) 
See,  however,  Hudson  v.  Parker,  156 
U.  S.  277,  15  Sup.  Ct.  450,  39  L.  ed. 
424;  In  re  Claasen,  140  U.  S.  200,  111 
Sup.  Ct.  735,  35  L.  ed.  409. 

To  State  Courts.  —  With  reference 
to  writs  of  error  from  the  Supreme 
Court  of  the  United  States  to  the 
highest  state  court  in  which  a  decision 
in  the  case  could  be  rendered,  a  writ 
of  error  is  not  a  matter  of  right,  but 
lies    only     in     case    a    federal    question 
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is  raised.  In  re  Ingalls,  139  U.  S.  548. 
11  Sup.  Ct.  652,  35  L.  ed.  266;  Spies 
v.  Illinois,  123  U.  S.  131,  8  Sup.  Ct. 
21,  31  L.  ed.  80.  Twitchell  v.  Com.,  7 
Wall.    (U.   S.)    321,   19    L.   ed.   223. 

78.  Suydan  v.  Williamson,  20  How. 
(U.  S.)  427,  15  L.  ed.  978;  Tidd's  Pr., 
1134,  1141;  Steph.  PI.  117. 

Time  for  Bringing  Writ.  —  After 
judgment  twenty  years  was  allowed 
for  bringing  a  writ  of  error.  St.  10 
&    11   W.   Ill,   c.    14.     Tidd's   Pr.    1141. 

79.  See  the  title  "Error,  Writ  of." 
See,  also,  infra,  VI,  C,  2,  b. 

80.  Allowance  of  Writ  of  Error.— 
An  allowance  of  a  writ  of  error  is 
essential  to  the  exercise  of  revisory 
jurisdiction  by  the  Supreme  Court  of 
the  United  States  over  final  judgments 
or  decrees  by  the  courts  of  the  states. 
Northwestern  Union  P.  Co.  v.  Home.  Ins. 
Co.,  154  U.  S.  588,  14  Sup.  Ct.  1168, 
20  L.  ed.  463;  Hartford  Fire  Ins.  Co. 
v.  Van  Duzer,  9  Wall.  (U.  S.)  784,  19 
L.  ed.  827;  Twitchell  v.  Com.,  7  Wall. 
(U.  S.)   321,  19  L.  ed.  223. 

The  record  must  show  that  the  writ 
of  error  was  allowed.  Usually,  this 
is  shown  by  an  endorsement,  at  the 
bottom  of  the  petition,  or  of  the  writ, 
made  by  the  judge  or  justice  who 
allows  the  same.  Northwestern  Union 
P.,  etc.  Co.  V.  Home  Ins.  Co.,  supra; 
Warner  v.  Texas  &  P.  R.  Co.,  54  Fed. 
920,  4   C.   C.  A.   670. 

81.  Federal     Supreme     Court.  — Re- 
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which  the  judgment  was  rendered;82  and  its  return  to  the  appellate 
court  accompanied  with  the  appellate  record,  an  assignment  of  errors, 
and  a  citation  to  the  adverse  party,  with  proof  of  service;83  and,  if 
supersedeas  is  desired,  with  a  copy  of  the  appeal  bond.84 

3.  Appeals  in  Equity.  —  In  jurisdictions  where  appeals  in  equity 
are  distinguished  from  appellate  proceedings  in  cases  at  law,  the 
procedure  is  largely  regulated  by  rules  of  court  and  by  the  statutes, 
although  the  former  practice  in  chancery  is  substantially  followed.85 

Taking  the  federal  courts  as  an  illustration,  there  must  be,  gen- 
erally, a  written  petition,  which  must  be  allowed  by  a  judge  who 


Miring  to  the  practice  in  the  Supreme 
*'ourt  of  the  United  States,  in  connec- 
tion with  appeals  from  the  highest 
court  of  a  state,  as  illustrative  of  the 
propositions  of  the  text  in  this  para- 
graph, the  issuance  of  the  writ  is  nec- 
--ary  to  give  the  supreme  court  juris- 
diction. Ex  parte  Ralston,  119  U.  S. 
613,  7  Sup.  Ot.  317,  30  L.  ed.  506.  The 
clerk  of  the  Supreme  Court  of  the 
1  States,  or  the  clerk  of  the  cir- 
cuit court  for  the  district,  may  issue 
the  writ.     I'.s  partt    Ralston,  su/>rn. 

82.  Momma  '.  Cayazos,  6  Wall.  (U. 
S.)  355,  18  L.  ed.  810;  Brooks  v.  Norris, 

1  I     How.    (U.    S.)    204,    13    L.   ed.    665; 
Wood    r.    Lide,   4    Cranch    (U.   S.)    180, 

2  L.  ed.  588. 

83.  See  U.  3.  Bev.  St.  §997.  And 
see,  in  general,  the  title  ''Error,  Writ 
of." 

84.  See  the  titles  "Appeal  Bonds" 
and  "Supersedeas." 

85.  Appeals  in  Chancery.  — Proceed- 
ings were  begun  by  a  petition  set- 
ting forth  the  decree  or  order  appealed 
from,  together  with  subsequent  orders, 
if    any.    and    containing    a    prayer    for 

real  or  modification.  With  the 
petition  wai  a  certificate,  signed  by 
counsel,  stating  that  in  their  opinion 
there  wae  reasonable  cause  for  appeal. 
Notice  of  the  appeal  to  the  rea]  ondent 
was  required,  and  upon  the  petition 
being  filed,  an  order  calling  upon  re- 
spondent to  answer  was  issued  as  of 
course.  The  order  was  served  by  de- 
livering a  true  copy  of  it  to  the  re- 
spondent, and  an  affidavit  of  service 
was  indorsed  upon  the  original  order. 
After  the  lodging  of  the  appeal,  ap- 
pellant was  required,  within  a  certain 
time,  to  enter  into  a  recognizance  to 
answer  costs,  otherwise  the  appeal  was 
dismissed.  Not  the  record  itself,  as  in 
case  of  a  writ  of  error,  was  examined, 
but  the  hearing,  iD  the  House  of  Lords, 


was  held  upon  the  statements  and  docu 
("the  printed  case"  and  "ap- 
pendix" of  the  evidence)  contained  in 
the  petition,  and  also  in  the  answer 
of  the  respondent,  who  might  move  to 
amend  if  there  was  objection  to  the 
documents  as  presented.  See  Daniell  's 
Ch.  PI.  and  Prac,   1478,  1493-1500. 

English  Judicature  Acts.  —  The  pro- 
cedure upon  appeal  under  the  present 
Judicature  Acts  of  England  is  prac- 
tically the  same  as  previously  in  Chan- 
cery. Appeals  to  the  Court  of  Appeals 
are,  in  effect,  rehearings,  and,  by  Rulc- 
of  Court  since  1893,  are  limited  to 
three  months  from  the  date  of  the 
judgment.  In  the  House  of  Lords,  an 
appeal  is  commenced  by  a  petition 
which  must  be  signed  by  two  counsel. 
Except  in  the  case  where  the  appellant 
is  in  forma  pauperis,  which  may  be 
allowed  by  the  House  of  Lords  on 
special  petition,  with  certificate  by  two 
counsel,  that  there  are  good  ground^ 
for  the  appeal,  the  appellant  must  give 
Bocnrity  for  costs  by  his  own  recog 
nizances  for  five  hundred  pounds  and 
two  sureties  for  two  hundred  pounds 
each,  otherwise  he  must  pay  into  the 
fee  fund  of  the  House  two  hun 
dred  pounds.  Campbell'a  Principles 
English  Law   (1907),  pp.  485-491. 

United  States  Courts.  —  See,  for  ex- 
ample,  at  to  the  federal  courts,  ''Buies 
of  Practice  for  Courts  of  Equity,"  Rule 
90.  Under  this  rule,  however,  the 
former  English  practice,  the  practice 
as  it  stood  in  1842  (the  year  of  the 
adoption  of  the  rule),  and  not  the  prac- 
tice later  than  that  date,  is  to  be  fol 
lowed.  Pomerov  r.  Manin,  2  Paine 
476,  19  Fed.  Cas.  No.  11,260;  Good- 
vear  v.  Providence  Rubber  Co.,  2  Cliff 
351,  10  Fed.  Cas.  No.  5,583;  Evory 
v.  Candee,  17  Blatch.  200,  8  Fed.  Cas. 
No.    4,583. 
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has  power  to  sign  a  citation,86  although  when  an  appeal  is  taken  in 
open  court,  no  citation  is  required.87  While  a  bond  is  not  essential  to 
the  validity  of  an  appeal,  nevertheless  it  must  subsequently  be  filed.88 

4.  Statutory  Appeals.  —  Statutory  appeals  must  be  taken  and 
perfected  in  the  manner  prescribed  by  the  statutes.89 

The  details  of  procedure  vary  in  the  different  jurisdictions,  and  even 
in  the  same  jurisdiction,  but  there  are  certain  principles  which  are 
of  general  application,  since  the  statutory  procedure  is  but  a  blend- 
ing, more  or  less,  of  the  procedure  at  common  law  and  in  equity,  the 
latter  system  predominating.  However,  the  practice  under  the 
statutes  is  subject  to  changes  in  accordance  with  the  views  of  the  law- 
making power,  and  the  former  decisions  of  the  local  courts  as  to  par- 
ticular matters  of  procedure  may  often  be  found  obsolete.90 

5.  Different  Modes  of  Local  Procedure.  —  Even  in  the  same  state 
the  practice  may  vary.  The  method  of  taking  an  appeal  from  an 
inferior  tribunal  to  an  intermediate  appellate  court,  may  be  different 
from  the  method  prescribed  for  appeals  to  the  highest  court.91    More- 


86.  Judge  of  Either  Court.  —  That 
is,  the  court  below  or  the  appellate 
court  may  allow  the  appeal.  Sage  v. 
Central  E.  Co.,  96  U.  S.  712,  24  L.  ed. 
641;  Pierce  v.  Cox,  9  "Wall.  (U.  S.) 
786,  19  L.  ed.  786. 

Any  Aggrieved  Person.  —  Under  pro- 
cedure permitting  any  aggrieved  per- 
son to  appeal,  an  allowance  of  an  appeal 
in  equity  may  be  unnecessary.  Cook 
v.  Anderson  Food  Co.  (N.  J.  Ch.),  55 
Atl.   1042. 

Discretion  of  Chancellor.  —  Where  an 
appeal  is  allowable  only  in  discretion 
of  the  chancellor,  the  entry  of  appeal 
must  show  that  it  was  granted.  Sellars 
v.  Sellars,  101  Tenn.  606,  49  S.  W. 
735. 

Appeal  by  Motion. — .The  statutes 
may  provide  that  an  appeal  in  chancery 
may  be  applied  for  by  written  motion. 
Village  of  West  Derby  v.  Newport  Cem. 
Assn.,   69   Vt.   166,  37   Atl.   239. 

87.  Jacobs  v.  George,  150  U.  S.  415, 
14  Sup.  Ct.  159,  37  L.  ed.  1127;  Milten- 
berger  v.  Logansport,  etc.  E.  Co.,  106 
II.  S.  286,  1  Sup.  Ct.140,  27  L.  ed.  117; 
Vansant  v.  Gaslight  Co.,  99  U.  S.  213,  25 
L.  ed.  265. 

Perfected  After  Term.  — ■  If,  however, 
(he  appeal  is  perfected  after  the  term 
in  which  it  was  allowed,  although  al- 
lowed in  open  court,  a  citation  is  nec- 
essary. Jacobs  v.  George,  supra;  Eeily 
v.  Lamar,  2  Cranch  (U.  S.)  344,  2  L. 
ed.  300.  And  see,  also,  Eules  of  the 
Supreme  Court,  No.  36. 

88.  U.  S.  Eev.  St.,  §§1000,  1012, 
as  to  bond,  held  merely  directory. 
Edmonson  v.  Bloomshire,  7  Wall.  (U.  S.) 
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306,  19  L.  ed.  91;  Martin  v.  Hunter's 
Lessee,  1  Wheat.  (U.  S.)  304,  4  L.  ed.  97. 
Appeal  Perfected.  —  In  order  to  per- 
fect the  appeal,  the  bond  must  be  filed. 
Beardsley  v.  Arkansas  &  L.  E.  Co.,  158 
U.  S.  123,  15  Sup.  Ct.  786,  39  L.  ed. 
919. 

89.  Ala.  —  Caldwell  v.  Baldwin,  43 
Ala.  617.  D.  C  —  United  States  v. 
O'Neal,  10  App.  Cas.  205.  HI.  —  Eau 
Claire  Canning  Co.  v.  Western  Broker- 
age Co.,  213  HI.  561,  73  N.  E.  430; 
Steward  v.  Parsons,  112  111.  App.  611. 
la.  —  Home  Sav.  &  Trust  Co.  v.  Dis- 
trict Court,  121  Iowa  1,  95  N.  W.  522. 
Mo.  —  Fuller  v.  McClure,  25  Mo.  App. 
418.  Ohio.  —  Johnson  v.  Johnson,  19 
Ohio  C.  C.  610. 

Strict  Compliance.  —  The  terms  of 
the  statute  in  perfecting  the  appeal 
must  be  strictly  complied  with.  In 
the  matter  of  Storey,  120  HI.  244,  11 
N.  E.  209;  Ward  v.  The  People,  13  111. 
635;  McGowan  v.  Duff,  41  111.  App.  57. 

90.  For  example,  by  recent  legisla- 
tion (1909),  in  Kansas,  the  procedure 
upon  appeal  in  civil  cases  has  been 
radically  changed.  "Petitions  in  er- 
ror," in  previous  use  for  many  years, 
were  abolished,  and  many  details  of 
the  former  procedure  modified. 

91.  This  is  illustrated  in  many  juris- 
dictions, in  the  case  of  appeals  from 
justices  of  the  peace  and  from  courts 
of  probate,  in  which  the  details  of 
procedure  upon  appeal  are  not  identical 
with  the  procedure  upon  appeal  from 
courts  of  general  original  jurisdiction 
to  the  highest  appellate  court.  The 
local  statutes  must  be  consulted. 
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over,  there  may  be  different  ways  of  appealing  the  same  case,  and  an 
election  of  methods  may  be  presented.92 

Again,  the  procedure  on  appeals  taken  in  term  time  may  vary  from 
the  practice  required  in  appeals  taken  after  term.92  Furthermore, 
the  practice  may  depend  upon  the  nature  of  the  decision  appealed 
from,  whether  it  be  a  final  decision,  or  an  interlocutory  order.91 

6.  Admiralty.  —  Appeals  in  admiralty  are  fully  treated  elsewhere 
in  this  work.95 

C.  How  Appellate  Proceedings  Are  Commenced.  —  1.  Notice,  Mo- 
tion, Petition.  —  Under  the  varying  statutes,  or  rules  of  court,  appel- 
late proceedings  are  commenced,  in  some  jurisdictions,  by  giving 
notice,  usually  in  writing,  stating  that  the  party  appeals  from  the 
-rment.  or  order,  complained  of;96  in  other  jurisdictions,  in  some 
appeals,  by  oral  motion  ;97  and,  in  still  other  jurisdictions,  by  a  writ- 
ten petition  for  its  allowance. M 

In  some  of  the  code  states,  appellate  proceedings  are  begun  by 
filing,  in  the  appellate  court,  a  "petition  in  error."  This  is  in  the 
nature  of  an  original  pleading,  and  requires  no  judicial  allowance. 
It  should  not,  therefore,  be  confused  with  a  petition  or  prayer  for 
an  appeal.99 


92.  The   statutes   may,  for   example, 
provide,    in    certain  for    an    ap- 
peal, a  hearing  •                or  for  proceed- 
in    error.       In    some    jurisdictions, 

if  an  appeal  fails  for  technical  reasons, 
a  writ  of  error  may  be  obtained. 

93.  For  example,  when  an  appeal 
is  taken  in  term,  no  notice  may  be 
required,  while  in  case  of  an  appeal 
after  term  notice  is  essential.  The  re- 
quirements as  to  appeal  bonds  may  also 
differ  according  to  the  time  of  taking 
the   appeal.     Pedrick    c    Post,    85    Ind, 

Rusehaupt    t\    Car'  I    Ind. 

Sturgis  v.  Rogers,  26  Ind.   1. 

94.  Thus,  where  an  allowance  for 
an  appeal  may  be  requisite  in  case  of 
a  final  order,  none  may  be  required 
in  an  appeal  from  an  interlocutory 
order.  Neil  r.  Oldach,  86  111.  App.  354; 
Iroquois  Furnace  Co.  p.  Kimbark,  85 
111.   App.  399. 

95.  See   the    title    "Admiralty." 

96.  Cal.  —  Beardslev      r.     Franu 

Cal.  634,  15  Pac.  310*.  Fla.  —  State  v. 
Cooper,  20  Fla.  547.  N.  J.  —  Clavpool 
V.   Norcross,  36   N.  J.  Eq.   524, 

See,  in  general,  VI.  B,  4,  infra,  and 
consult   the   local    statutes. 

97.  See  Katz  v.  Goldman,  64  Ark. 
395,  42  S.  W.  901,  from  common  pleas 
to  circuit  court,  Act  of  1887.  See, 
also,  Ferguson  r.  Doxey,  33   Ark.   663. 

98.  See,  infra,  VI,  C,  2,  b. 


Even  in  the  same  jurisdiction,  the 
initial  step  may  be  different  for  dif- 
ferent classes  of  appeals,  or  in  appeals 
from  different  courts.  See  next  preced- 
ing notes  91   to  94. 

99.  The  statutes  of  a  number  of 
the  code  states  provide  substantially 
as  follows:  "The  proceedings  to  ob- 
tain the  reversal,  vacation,  or  modifica- 
tion (of  an  appealable  judgment  or 
order)  shall  be  by  petition  in  error, 
fill  d  in  a  court  having  power  to  make 
the  reversal,  vacation,  or  modification, 
tting  forth  the  errors  complained 
of;  thereupon  a  summons  shall  issue 
and  be  served,  or  publication  made,  as 
in  the  commencement  of  an  action." 

Necessity  of  Petition  in  Error. — 
•.  Kearney  Nat.  Bank,  59  Neb. 
169,  80  X.  W.  4^4;  Wistedt  v.  Beck- 
man,  37   Neb.   499,  55   X.   W.   1061. 

Appeals  Commenced,  When.  —  The 
mere  filing  of  a  petition  in  error  is 
not  the  commencement  of  a  proceeding 
in  error,  but  summons  must  also  issue, 
and  the  date  of  the  summons  will  be 
deemed  the  commencement.  Kan.  — 
St.  Louis  &  S.  F.  R.  Co.  V.  Rierson, 
38  Kan.  359,  16  Pac.  743;  Smith 
County  Comrs.  r.  Lahore,  37  Kan.  480, 
15  Pac.  577;  Thompson  v.  Wheeler  Mfg. 
Co.,  29  Kan.  476.  Neb.  —  Bemis  v. 
Rogers,  8  Neb.  149.  Ohio  —  McDonald 
v.  Ketchum,  53  Ohio  St.  519,  42  N.  E. 
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2.  Petition  For  Allowance.  —  a.  Unnecessary,  When.  —  Where  the 
constitution  or  statute  allows  an  appeal  as  a  matter  of  right,  no  judi- 
cial discretion  is  called  for.  In  such  cases,  consequently,  a  petition 
for  an  appeal  is,  in  theory,  unnecessary.1  However,  the  statute,  or 
rule  of  court,  may  require,  as  a  matter  of  procedure,  a  petition  even 
in  such  cases,  allowable,  obviously,  as  of  course.2 

b.  Required,  When.  —  When,  however,  the  right  of  appeal  lies 
in  judicial  discretion,  a  proper  application  to  the  court  for  the 
allowance  of  an  appeal  must  be  duly  made.3  Where  an  allow- 
ance   is    required,    attempted    proceedings    to    appeal,    without    ob- 


322-  Bowen  V.  Bowen,  36  Ohio  St.  312; 
Robinson  V.  Orr,  16  Ohio  St.  284. 

Kansas.  —  Petitions  in  error  are  abol- 
ished. Appeals  to  the  supreme  court 
shall  be  taken  by  notice  filed  with 
the  clerk  of  the  trial  court.  Act  of 
1909,  Gen.   St.    (1909),   §§6162,  6164. 

Form  of  Petition  in  Error. — 
In    the    Supreme    Court    of    the    State 

of 

John  Doe,  Plaintiff  in  error,  \  Petition 

vs-  l         in 

Richard  Roe,  I     Error 

Defendant  in  error.  J 

The  said  John  Doe,  plaintiff  in  er- 
ror,   alleges    and    shows    to    the    court 

that    on    the    day    of   — — - — , 

1906,  the  said  Richard  Roe,  defendant 
in   error,   obtained   a   judgment    in    the 

District   Court  of ,  within 

and    for   the    county    of   — > 

by  the  consideration  of  said  court,  for 
the  sum  of  five  hundred  dollars,  and 
costs  of  suit,  against  said  John  Doe, 
plaintiff  in  error,  in  a  certain  action 
then  pending  in  said  District  Court, 
wherein  the  said  John  Doe,  plaintiff 
in  error,  was  defendant,  and  the  said 
Richard  Roe,  defendant  in  error,  was 
plaintiff. 

An  original  case-made  (or  a  certified 
copy  of  an  original  case-made,  or  a 
certified  transcript  of  the  record  of 
the  proceedings  of  said  court  in  said 
action)  of  the  pleadings  and  proceed- 
ings and  said  judgment  in  said  action 
in  said  district  court  is  hereunto  at- 
tached, and  made  a  part  of  this  peti- 
tion in  error 

The  said  John  Doe,  plaintiff  in  error, 
alleges  that  there  is  error  in  said  pro- 
ceedings and  judgment,  and  assigns 
error  thereto  as  follows: 

1.  Said  court  erred  in,  etc.  (speci- 
fying the  error). 

2.  The  said  court  erred  in,  etc. 

Vol.  W 


3.     The  said  court  erred  in,  etc. 

(Etc.,    etc.) 
Wherefore,  the  said  John  Doe,  plain- 
tiff in  error,  prays  that  the  said  judg 
ment  be  reversed  and  set  aside  by  this 
court. 

Henry  Stiles, 
Attorney  for  Plaintiff  in  Error. 
See    Burdick's    New   Trials    and    Ap- 
peals. 

1.  U.  s.  —  Pullman 's  Palace  Car  Co. 
v.  Central  Transp.  Co.,  71  Fed.  809. 
Compare  City  of  Wilmington  V.  Ricaud, 
90  Fed.  212,  32  C.  C.  A.  578.  Ala. — 
Moore  V.  Randolph,  52  Ala.  530.  111.  — 
Kichenbaum  r.  Levee,  78  111.  App.  610; 
Commerce  Vault  V.  Hurd,  73  111.  App. 
107.  Ky.  —  Jones's  Exr.  V.  Finnell,  8 
Bush  25.  Mass.  —  Boynton  v.  Dyer,  18 
Pick.  1.  Neb.  —  Bazzo  v.  Wallace,  16 
Neb.  290,  20  N.  W.  315.  N.  J.  —  Cook 
v.  Anderson  Food  Co.,  55  Atl.  1042. 
Vt.  — Martin  r.  Palmer,  72  Vt.  409,  43 
Atl.   655. 

2.  Petition  as  Matter  of  Form.  — 
Thus,  in  chancery  practice,  the  petition 
was  allowable  as  of  course.  See  next 
preceding  note  85.  And  see  Alaska 
United  Gold  Min.  Co.  v.  Keating,  116 
Fed.  561,  53  C.  C.  A.  655;  City  of 
Wilmington  v.  Ricaud,  90  Fed.  212,  32 
C.   C.   A.   578. 

Statutory  Requirement.  —  Although 
the  statute  may  give  the  right  of  ap- 
peal, it  may  also  provide,  as  a  condi- 
tion that  it  shall  be  prayed  for.  See 
McGowan  v.  Duff,  41  111.  App.  57. 

3.  U.  S.  —  Northwestern  Union 
Packet  Co.  v.  Home  Ins.  Co.,  154  U.  S. 
588,  14  Sup.  Ct.  1168,  20  L.  ed.  463; 
Twitchell  v.  Com.,  7  Wall.  321,  19  L. 
ed.  223;  Barrell  V.  Transportation  Co., 
3  Wall.  424,  18  L.  ed.  168;  United 
States  v.  Haynes,  2  McLean  155,  26 
Fed.-  Cas.  No.  15,335.  Ark.  —  Sykes  v. 
Lafferry,  26  Ark.  414;  Crow  v.  Hardage, 
24  Ark.  282.     111.  —  Mississippi  Valley 


APPEALS 


295 


taining    an    allowance,    are    a    nullity,4    and    will    be    dismissed. 

c.  Who  May  Petition.  —  Whether  all  co-parties  must  join  in  the 
petition,  or  whether  any  aggrieved  party  may  petition  alone,  de- 
pends upon  the  local  law  governing  the  joinder  of  parties.  This 
question  has  been  discussed  heretofore.5  Parties,  however,  entitled 
to  appeal  jointly  may  unite  in  a  petition.0 

D.  Form  and  Contents  of  Petition.  —  1.  Contents  in  General.  — As 
a  general  rule,  no  particular  form  of  petition  or  prayer  for  an 
appeal  is  required,  although  the  statutes  and  local  rules  of  court 
should  be  carefully  noted.  In  some  jurisdictions,  the  form  is  very 
simple.7  In  other  jurisdictions,  the  form  in  use  is  patterned  after  the 
application  for  a  writ  of  error  at  common  law. 

Parties.  —  Generally,  however,  a  petition  for  an  appeal  should  prop- 
erly designate  the  parties.8 

The  Decision.  —  It  should  describe  with  sufficient  certainty  the  de- 
cision, or  decisions,  appealed  from,  including  the  court  and  term.9 


Ins.   Co.   v.   Bermond,   39   111.   App.   267. 
Ind.  —  Berry  v.  Berry,  22  Lad.  B75. 

4.  U.  S.  —  Tuskaloosa  N.  R.  Co.  v. 
Gude,  141  U.  S.  244,  11  Sup.  Ct.  1004, 
35  L.  ed.  742.  But  see  City  of  Wil- 
mington v.  Ricaud,  90  Fed.  212,  32  C. 
C.  A.  578.  Ark.  —  Adams  v.  Hepman, 
27  Ark.  156.  111.  —  Chester  V.  Wilson, 
15  111.  App.  239.  La.  —  Beehnel  r.  N.  x 
Orleans  M.  &  T.  R.  Co..  28  La.  Ann. 
522.  Mo. —  State  r.  Griggs,  48  Mo. 
557.  N.  Y.  —  Guarantee  Trust  &  Safe- 
Deposit  Co.  v.  Phil.  R.  &  X.  E.  R.  Co., 
160  N.  Y.  1,  54  N.  E.  575.  Pa. — 
In  re  Melon  St..  L82  Pa.  397,  38  Atl. 
482.  Tenn.  —  Sellara  v.  Sellars,  nil 
Tenn.  606,  49  S.  W.  735;  Wooten  V. 
Daniel,  16  Lea  156.  Wash.  —  Zephyr 
v.  Brown,  2  Wash.  Ter.  44,  3  Pac.  186. 

5.  See  supra,  IV. 

6.  Schleider  r.  Martinez,  38  La.  Ann. 
847. 

7.  Form  of  Petition  for  Appeal.  — 
In  the  United  States  Circuit  Court  for 

the  Southern  District  of  New  York. 
John   Doe, 

Plaintiff- Appellant, 
vs. 
Richard   Roe, 

Defendant-Appellee. 
The    above    named    plaintiff    feeling 
himself  aggrieved  by  the  order  entered 
on  the  first  day  of  December,  1888,  by 
his  counsel  comes  into  court  and  prays 
an    appeal    to    the    Supreme    Court    of 
the    United    States,    and    prays    that    aj 
transcript    of    the    record,    proceedings 
and    papers    in    which    said    order    was| 
made   and   entered,   duly  authenticated,! 


may     be    transmitted    to    the    Supreme 
Court  of  the  United  States. 

A.  B.  Jones., 
Attornev  for  John   Doe. 
December  5th,  1888. 
Allowed. 
E.   H.   L., 

U.  S.  Circuit  Judge. 

8.  Brown  v.  Evans,  34  Barb.  (N.  Y.) 
594;  Weems  V.  Watson,  91  Tex.  35,  40 
S.  W.  722;  Jordan  r.  Terry,  33  Tex. 
680.  Compare  Coe  17.  Nash,  91  Tex. 
1  13,   11   S.  W.   173. 

Sufficient,  When. —  If  the  petition 
prays  that  the  parties,  naming  them, 
be  cited,  it  is  held  sufficient.  Succession 
of  Townsend,  36  La.  Ann.  447. 

9.  Description  of  Judgment  or  De- 
cree. —  Hammond  v.  Mays,  45  Tex. 
486;  Dixon  r.  Watson,  41  Tex.  Civ. 
App.  266,  91  S.  W.  618;  Beard  v. 
Arbuckle,   13  W.  Va.  732. 

Sufficient  Description.  —  See  Tefft  r. 
Stern,  74  Fed.  755,  21  C.  C.  A.  73; 
Henry  v.  Couch,  132  Ala.  570,  31  So. 
463. 

Court  and  Term.  —  Dixon  v.  Watson. 
supra;  Tolle  v.  Correth,  31  Tex.  362. 
98    im.   Dec.  540. 

Petition  in  Error.  —  In  a  "  petition 
in  error"  the  rule  is  the  same.  Board 
of  Comrs.  of  Natrona  County  V.  Shaff- 
ner,  10  Wyo.  181,  68  Pac.  14. 

Constitutional  Question.  —  If  a  con- 
stitutional question  is  appealed,  the 
petition  for  an  appeal  should  set  forth 
clearly  what  the  question  is,  and  how 
it  was  raised.  In  re  Melon  St.,  182  Pa. 
397,   38   Atl.  482,  38  L.   R.  A.   275. 

Amount  Involved.  —  Where  the  juris 
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Prayer.  —  It  should  also  contain  a  prayer  for  the  allowance  of  the 
appeal.10 

In  jurisdictions  where  appellate  process  is  in  the  form  of  citation, 
a  prayer  for  the  issuance  of  citation  is  also  appropriate.11 

Assignment  of  Errors.  —  Some  jurisdictions  require,  also,  an  assign- 
ment of  errors.12 

Signature  and  Verification The  petition  should  be  properly  signed,13 

and  a  verification  may  be  required.14 

2.  Averment  of  Pecuniary  Interest.  —  In  some  states,  a  petition, 
or  motion  for  an  appeal,  must  contain  allegations  of  the 
pecuniary    interest    of    the    appellant,    especially    in  appeals    from 


diction  of  the  court  to  which  the  ap- 
peal is  taken  depends  upon  the  amount 
involved,  the  petition  for  an  appeal 
should  show  the  jurisdictional  amount. 
McLane  v.  Evans,  94  Tex.  78,  58  S.  W. 
723.  A  similar  rule  applies  to  a  "peti- 
tion in  error."  Koch  v.  Barbour,  65 
Ohio  St.  173,  61  N.  E.  705. 

10.  Omission  of  Formal  Prayer.  — 
Where  the  affidavit  for  appeal  is  pre- 
sented to  the  clerk  of  the  court,  al- 
though the  formal  prayer  for  an  appeal 
is  omitted,  and  the  clerk  acts  upon  it, 
and  perfects  the  appeal,  the  require- 
ment of  the  statute  is  sufficiently  com- 
plied with.  Hempstead  County  v.  How- 
ard County,  51  Ark.  344,  11  S.  W.  478. 

Prayer  for  Reversal.  —  Sec.  997  of 
the  U.  S.  Eev.  Sts.  provides  that  with 
the  writ  of  error  there  must  be  re- 
turned an  assignment  of  errors  and 
a  prayer  for  reversal,  and  it  is  held 
that  where  a  prayer  in  a  petition  for 
a  writ  of  error  prays  that  the  writ 
may  issue  "for  the  correction  of  errors 
so  complained  of"  this  is,  in  sub- 
stance, a  compliance  with  the  statutory 
requirement  for  a  prayer  for  reversal. 
Springfield  Safe  Dep.  &  Tr.  Co.  v.  City 
of  Attica,  85  Fed.  387,  29  C.  C.  A. 
214. 

11.  Townsend's  Succession,  36  La. 
Ann.  447;  Vredenburg  v.  Behan,  32  La. 
Ann.  561;  Fagan  v.  Moriarty,  Man. 
Fnrep.  Cas.   (La.)  439. 

Federal  Practice.  —  In  the  federal 
<  ourts,  in  connection  with  writs  of 
'•rror,  the  application  for  the  writ 
usually  contains  a  prayer  for  citation. 
See  the  preceding  form. 

12.  Conn.  —  Julian  v.  Stony  Creek 
Red  Granite  Co.,  71  Conn.  632,  42  Atl. 
994.  Mass.  —  Bartlett  v.  Slater,  183 
Mass.  152,  66  N.  E.  631.  Md.  —  Hearn 
v.  Gould,  51  Md.  319.  N.  Y.  —  Chat- 
terton  v.  Chatterton,  34  App.  Div.  245, 

vol.  n. 


54  N.  Y.  Supp.  515.  Tex.  —  Homes  v. 
City  of  Henrietta,  91  Tex.  318,  42  S.  W. 
1052.  Va. — 'Am,  Locomotive  Co.  v. 
Hoffman,  105  Va.  343,  54  S.  E.  25,  6 
L.  E.  A.  (N.  S.)  252;  Sands  V.  Stagg, 
105  Va.  444,  52  S.  E.  633,  54  S.  E.  21; 
Taylor  v.  Mallory,  96  Va.  18,  30  S.  E. 
472. 

Petition  in  Error.  —  A  "petition  in 
error"  must  set  forth  the  errors  com- 
plained of.  Neb.  —  Lincoln  Traction 
Co.  v.  Moore,  70  Neb.  422,  97  N.  W. 
605;  James  v.  Higginbotham,  60  Neb. 
203,  82  N.  W.  625;  Hammond  v.  Ed- 
wards, 56  Neb.  631,  77  N.  W.  75. 
Okla.  —  Southwestern  Cotton  Seed  Oil 
Co.  V.  Bank  of  Stroud,  12  Okla.  168, 
70  Pac.  205;  Menten  v.  Shuttee,  11 
Okla.  381,  67  Pac.  478.  Wyo.  —  Hogan 
v.   Peterson,   8   Wyo.   549,   59   Pac.    162. 

13.  Erwin  v.  Commercial  &  Bailroad 
Bank,   12  Bob.    (La.)    227. 

Affidavit  of  Appeal.  —  An  affidavit 
required  for  a  proceeding  in  error 
must  be  signed  by  the  affiant.  Cren 
shaw  v.  Taylor,  70  Iowa  386,  30  N.  W. 
647.  See  Launius  v.  Cole,  51  Mo.  147; 
also,  Kidder  v.  Fay,  60  Wis.  218,  18 
N.  W.  839. 

14.  As  a  rule,  however,  a  verifica- 
tion is  not  required.  With  reference 
to  "petitions  in  error,"  which,  as  has 
been  stated,  are  not  applications  for 
the  granting  of  an  appeal,  a  verifica- 
tion is  held  necessary,  when  it  contains 
allegations  of  fact  not  apparent  on 
the  record.  Evans  r.  Jones,  7  Wkly. 
Law  Bui.  345,  8  Ohio  Dec.  427.  Gen- 
erally, however,  such  a  petition  re- 
quires no  verification.  Newlove  v. 
Woodward,  9  Neb.  502,  4  N.  W.  237. 
A  certificate  of  counsel  that  in  their 
opinion  an  appeal  js  well  grounded 
may  be  required  in  some  jurisdictions, 
and,  in  some  states,  an  affidavit  for  an 
appeal  is  required.     See  infra,  VI,  K. 
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probate  decrees,18  or  where  an  aggrieved  person,  other  than 
a  party,  seeks  a  reversal  or  modification  of  a  decision.16 

E.  Notice  of  Petition.  —  The  local  practice  may  require  that  notice 
of  the  proposed  application  for  an  appeal  shall  he  given  to  the 
appellee.17 

F.  Amending  Petition.  —  A  petition  may  be  amended  in  accord- 
ance with  the  statutes  or  rules  of  court.18 

G.  By  Whom  Allowed.  —  The  statutes  designate  the  judicial  au- 
thority by  whom  appeals  may  be  allowed.  This  power  may  be 
vested  in  the  appellate  court,19  or  in  the  lower  court.20  It  may  also 
be  vested  in  either  court.21 

Clerk Where  the  allowance  is  made  by  the  statute  a  judicial  act, 

the  ministerial  act  of  a  clerk  of  the  court  will  not  suffice,22  but  the 
statute  may  authorize  its  allowance  by  the  clerk.23 

H.  Allowance  Discretionary.  —  Where  an  appeal  is  not  a  matter 


15.  Conn.  —  In  re  Dickerson,  55 
Conn.  223,  15  Atl.  99,  10  Atl.  194;  Ap- 
peal of  Norton,  46  Conn.  527;  Appeal 
of  Deming,  34  Conn.  201.  Me.  —  Ap- 
peal of  Abbott,  97  Me.  278,  54  Atl. 
755.  Tex.  —  Cochrane  V.  Day,  27  Tex. 
385. 

16.  State  Nat.  Bank  v.  Dallas,  28 
Tex.  Civ.  App.  299,  68  S.  W.  334;  J.  L. 
Gates  Land  Co.  v.  Olds,  112  Wis.  268, 
87  N.  W.   1088. 

17.  Parker  v.  D 'Acres,  3  Wash.  Ter. 
12,   13  Pac.  903. 

18.  U.  S.  —  Gorham  v.  Broad  Eiver 
Tp.,  113  Fed.  83.  Mich.  — In  re  Flint 
&  P.  M.  E.  Co.,  105  Mich.  289,  63 
N.  W.  303.  Mo.  —  Cooley  v.  K.  C,  P. 
&  G.  E.  Co.,  149  Mo.  487,  51  S.  W.  101. 
N.  H.  —  Patrick  v.  Cowles,  45  N.  H. 
553.  Pa.  —  Barlott  V.  Forney,  187  Pa. 
301,  41  Atl.  47.  Tex.  —  Homes  v.  City 
of  Henrietta,  91  Tex.  318,  42  S.  W. 
1052;  W.  U.  Tel.  Co.  V.  Smith,  88  Tex. 
9,  28  S.  W.  931,  30  S.  W.  549. 

19.  U.  S.  —  In  re  Eobertson,  156 
U.  S.  183,  15  Sup.  Ct.  324,  39  L.  ed. 
389;  Northwestern  Union  Packet  Co. 
v.  Home  Ins.  Co.,  154  U.  S.  588,  14 
Sup.  Ct.  1168,  20  L.  ed.  463;  Sage  v. 
Central  E.  Co.,  96  U.  S.  712,  24  L.  ed. 
641.  Colo.  —  Daniels  v.  Miller,  8  Colo. 
542,  9  Pac.  IS.  Conn.  —  Williams  v. 
Cleaveland,  76  Conn.  426,  56  Atl.  850 
J£y.  —  Trimble  v.  Lewis,  14  Ky.  L. 
Eep.   527. 

Cross-Appeal.  —  Hancock  v.  Han- 
cock's Admr.,  24  Ky.  L.  Eep.  664,  69 
S.  W.   757. 

20.  Conn.  —  Montville  St.  E.  Co.  v. 
New  London  N.  E.  Co.,  68  Conn.  418, 
36  Atl.  811.     &.y.  —  8<v*imidt  v.  Mitchell, 


95  Ky.  342,  25  S.  W.  278;  City  of  Bowl- 
ing Green  V.  Elrod,  14  Bush  216.  La.  — 
State  ex  rel.  Hahn  V.  King,  109  La. 
161,  33  So.  121.  N.  Y.  — Harrison  v. 
Weir,  68  App.  Div.  25,  73  N.  Y.  Supp. 
1119.  Vt.  —  Village  of  West  Derby  v. 
Newport  Cemetery  Assn.,  69  Vt.  166, 
37  Atl.  239.  Wash.  —  Zephyr  v.  Brown, 
2  Wash.  Ter.  44,  3  Pac.  186. 

Expiration  of  Office.  —  After  his 
official  term  has  expired,  a  trial  judge 
has  no  authority  to  grant  an  appeal. 
Grace  v.  Gordon,  113  Ga.  88,  38  S.  E. 
404. 

Appeal  in  Open  Court.  —  Where  the 
statutes  provide  that  an  appeal  may 
be  taken  in  open  court,  an  appeal 
granted  by  the  judge  in  his  private 
office,  away  from  the  cou'-t-house,  and 
after  the  jury  has  been  discharged  for 
the  term,  and  the  clerk  being  absent, 
is  of  no  avail.  Hays  v.  Philadelphia, 
W.  &  B.  E.  Co.,  99  Md.  413,  58  Atl. 
439. 

21.  In  taking  a  case  from  the  high- 
est court  of  a  state  to  the  Supreme 
Court  of  the  United  States,  an  appeal, 
or  writ  of  error,  may  be  allowed  by 
the  chief  justice  of  the  state,  or  by  a 
justice  of  the  Federal  Supreme  Court. 
Northwestern  Union  Packet  Co.  v.  Home 
Ins.  Co.,  154  U.  S.  588,  14  Sup.  Ct. 
1168,  20  L.  ed.  463;  Gleason  v.  Florida, 
9  Wall.   (U.  S.)   779,  19  L.  ed.  730. 

22.  Fla.  —  State  V.  Vinzant,  49  Fla. 
130,  38  So.  366.  Ky.  —  Schmidt  v. 
Mitchell,  95  Ky.  342,  25  S.  W.  278. 
Miss.  —  Johnson  v.  Jones,  51  Miss.  860; 
Thompson  V.   Toomer,  50  Miss.  394. 

23.  Schmidt  V.  Mitchell,  95  Ky.  342, 
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of  right,  the  petition  for  an  allowance  is  addressed  to  the  judicial  dis 
cretion  of  the  court.24     The  statute  may  specify  the  class  of  appeal- 
able questions  within  such  discretion,-5  and,  in  general,  if  it  appear 
that  the  order  or  other  matter  appealed  from  is  not  appealable  tinder 
the  statutes,  the  application  will  be  refused.26 

As  a  rule,  a  meritorious  ground  for  an  appeal  should  be  presented, 
involving  the  substantial  legal  rights  of  the  appellant,  and  questions 
of  an  immaterial  nature  cannot  be  considered.27  If  the  law  upon  the 
question  submitted  is  well  settled,  the  appeal  will  be  denied.28 

I.  Mandamus  to  Compel  Allowance.  —  Where  an  appeal  is  a  mat- 
ter of  right,  or  when  it  lies  in  judicial  discretion,  if  a  petition  is 
addressed  to  the  lower  court  which  refuses  its  allowance  as  a  matter 
of  right,  or  which  abuses  its  discretion  in  refusing  to  allow  it,  man- 
damus may  be  sued  out  in  the  higher  court  to  compel  its  allowance.29 

J.  Rescission  op  Allowance.  —  "Where  the  effect  of  an  appeal  is 
to  remove  the  cause  beyond  the  jurisdiction  of  the  lower  court,  such 
court  has  no  authority  to  revoke  an  allowance.30  The  court,  however, 
having  jurisdiction  may,  for  valid  cause,  rescind  a  former  allow 
ance.81 


25   S.    W.    278;    Miller   v.    Cunningham, 
1  White  &  W.  Civ.  Cas.   (Tex.),  §958. 

24.  D.  C  — U.  S.  Electric  Lighting 
Co.  v.  Eoss,  9  App.  Cas.  558.  Miss.  — 
Nesbit  v.  Bodewald,  43  Miss.  304. 
Tenn. — Sigler  v.  Vaughn,  11  Lea  131; 
Crawford  v.  Aetna  Life  Ins.  Co.,  12 
Heisk.  154. 

25.  Lynch  v.  Sauer,  16  Misc.  362, 
25  Civ.  Proc.  286,  38  N.  Y.  Supp.  1; 
Sabine  v.  Eounds,  50  Vt.  74. 

26.  Northridge  v.  Astarita,  47  App 
Div.  486,  62  N.  Y.  Supp.  441;  Deere 
&  Webber  Co.  v.  Hinckley,  20  S.  D. 
359,  106  N.  W.  138. 

27.  Thompson  v.  Conroy,  8  App.  Cas. 
(D.  C.)  145;  Eoeber  v.  New  York 
Staats  Zeitung,  2  App.  Div.  163,  37 
N.  Y.  Supp.  719;  Eiche  v.  Martin,  2 
Misc.  64,  20  N.  Y.  Supp.  872.  See, 
however,  Southern  B.  &  L.  Assn.  v. 
Carey,  128  Fed.  1022,  62  C.  C.  A.  684. 

Case  of  Novel  Impression.  —  Al- 
though a  judgment  dismissing  the  case 
on  the  merits  upon  admitted  facts  has 
been  reversed  by  the  appellate  division 
of  the  supreme  court,  and  a  new  trial 
ordered,  yet  where  the  question  was 
novel  and  of  first  impression,  an  appeal 
should  be  granted  to  the  court  of  ap- 
peals. Mundt  v.  Glockner,  26  App.  Div. 
123,  50  N.  Y.  Supp.   190. 

28.  Holt  V.  Maverick,  86  Tex.  457, 
25  S.  W.  607.  Contra,  State  v.  Whita- 
ker,  45  La.  Ann.  1299,  14  So.  66;  State 
v.  Judge  of  Probates,  12  Eob.  (La.)  315. 

Vol.  H 


29.  U.  S.  —  Ex  parte  South  &  N. 
A.  E.  Co.,  95  U.  S.  221,  24  L.  ed.  355. 
Ark. — Pettigrew  v.  Washington  Co.,  43 
Ark.  33.  Ky.  —  Schmidt  v.  Mitchell 
15  Ky.  L.  Eep.  768,  25  S.  W.  278. 
Kellev  v.  Toney,  15  Ky.  L.  Eep.  718 
25  S.  W.  264.  La.— State  V.  Houston, 
36  La.  Ann.  210;  State  v.  Judge  o 
Eighth  Dist.  Court,  23  La.  Ann.  768. 
Mo. —  State  v.  Lewis,  71  Mo.  170.  Vt 
Sabine  t.   Eounds,  50  Vt.  74. 

Refusal  of  Clerk  To  Act. — Where  the 
clerk  of  the  court  refuses  to  prepare 
a  statement  of  the  case  as  required  by 
statute,  he  may  be  directed  to  perform 
his  ministerial  duty  by  an  order  of 
the  court.  Bank  v.  Burns,  107  N.  C. 
465,  12  S.  E.  252. 

30.  U.  S.  —  Rector  v.  Lipscomb,  141 
U.  S.  557,  12  Sup.  Ct.  83,  35  L.  ed. 
857;  Keyser  v.  Farr,  105  U.  S.  265,  26 
L.  ed.  1025.  Compare  Ex  parte  Eoberts, 
15  Wall.  384,  21  L.  ed.  131.  Cal.— 
McGarrahan  V.  New  Idria  Min.  Co.,  49 
Cal.  331.  La.  —  State  v.  Judge  of  Sec- 
ond District  Court,  21  La.  Ann.  43. 

Expiration  of  Term  of  Court.  —  After 
the  expiration  of  the  term,  an  order 
allowing  an  appeal  cannot  be  revoked, 
except  by  consent  of  the  parties. 
Springer  v.  Merchants'  Nat.  Bank,  67 
111.  App.  317. 

31.  U.  S.  —  Farmers  Loan  &  Trust 
Co.  r.  McClure,  78  Fed.  211,  24  C.  C. 
A.  66,  appeal  allowed  under  mistake  of 
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K.  Affidavit  for  Appeal.  —  In  some  jurisdictions  an  affidavit  that 
an  appeal  is  not  taken  for  the  purpose  of  delay,  or  that  the  proceed- 
ing is  taken  in  good  faith  to  determine  the  rights  of  the  parties,  is  a 
prerequisite  to  the  right  of  appeal.32 

L.  Judicial  Certificate.  —  In  some  states  the  statutes  provide  that 
a  certificate  from  the  lower  court,  stating  that  the  case  appealed  from 
belongs  to  a  class  of  appealable  cases,  must  be  filed  in  order  to  give 
the  appellate  court  jurisdiction.  Thus,  where  a  case  is  made  appeal- 
able irrespective  of  the  amount  in  controversy,  a  certificate  from  the 
trial  court  that  the  case  in  question  falls  within  the  statutory  exemp- 
tion, may  be  necessary.-3 

If.  Order  of  Allowance.  —  It  is  essential  that  the  motion  or  peti- 
tion for  an  appeal  should  be  allowed.34  and  the  record  must  show  the 
fact  of  allowance.33 

In  writs  of  error,  it  is  the  better  practice  to  endorse  the  allowance 
upon  both  the  petition  and  the  writ,  although  it  is  held  that  an  en- 
dorsement upon  either  is  sufficient.36 

The  practice  varies   as  to  the   form,  but  such  terms  as  "granted," 


fact.  La.  —  Vallee  v.  Hunsberry,  108 
La.  136,  32  So.  359,  granting  appeal 
to  supreme  court  in  lieu  of  circuit 
court.  Mo.  —  Werckmann  v.  Taylor, 
112  Mo.  App.  365,  S7  S.  W.  44,  author- 
ity during  term  time  to  revoke. 

*32.  Ind.  Ter.  —  Sanford  v.  Swift  & 
Co.,  7  Ind.  Ter.  589,  104  S.  W.  846. 
la.  —  Keeline  v.  Citv  of  Council  Bluffs, 
62  Iowa  450,  17  N.  W.  668.  Ky.  — 
Canaday  v.  Hopkins,  7  Bush  108. 
Mo.  —  State  ex  rel.  Title  Guaranty  & 
Trust  Co.  V.  Broaddus,  210  Mo.  1,  108 
S.  W.  544;  Haseltine  V.  Messmore,  184 
Mo.  298,  82  S.  W.  115;  Perkins  V. 
Mason,  105  Mo.  App.  315,  79  S.  \V. 
987;  Ark.  &  O.  R.  Co.  r.  Powell,  104 
Mo.  App.  362,  80  S.  W.  336;  Thomas 
V.  Missouri  Town  Mut.  Fire  Ins.  Co., 
<*9  Mo.  App.  12;  Peters  r.  Edge,  87 
Mo.  App.  283.  N.M.  —  Ex  parte  Watts, 
1  N.  M.  541.  Pa.  —  In  re  Hanover 
Borough   Alley,  4  Pa.  Dist.  160. 

33.  Kan.  —  Douglass  r.  Frazier,  64 
Kan.  8S6,  67  Pac.  1102;  Newell  v. 
Daniels,  5  Kan.  App.  505,  47  Pac.  565. 
pa.  —  in  re  Misselwitz.  177  Pa.  359, 
35  Atl.  722.  Wis. —  State  r.  Kellogg, 
97  Wis.  532,  73  N.  W.  22;  Burkhardt 
r.  Elgee,  95  Wis.  375,  70  N.  W.  296; 
Leppla  V.  Reed.  94  Wis.  307,  68  N.  W. 
991;  Independence  Creamery  Co.  V. 
Loekway,  94   Wis.    14S,  68  N.  W.   656. 

34.  Ark.  —  Bonner  v.  Gorman.  71 
Ark.  480.  77  S.  W.  602.  Colo. —  Moans 
r.  Stow.  29  Colo.  80,  66  Pac.  881.  111.  — 
Sanitary  Laundry  Co.  r.  People,  212  111. 
300,   72   N.  E.  434;    McGowan   v.   Duff, 


41  ill.  App.  57.  La.  —  Conerv  r.  His 
Creditors,  115  La.  807,  40  So.  173.  Mo. 
Williams  v.  Kirby,  169  Mo.  622,  70  S. 
W.  140;  Allen  v.  Britton,  141  Mo.  173. 

42  S.  W.  819;  Hughes  v.  Henderson, 
95  Mo.  App.  312,  68  S.  W.  1069;  For- 
see  v.  Gates,  89  Mo.  App.  577. 

Formal  Order.  —  If  the  record  shows 
that  the  appeal  was  actually  allowed, 
the  order  of  allowance  need  not  be  a 
formal  order.  Chamberlain  Transp.  Co. 
v.  South  Pier  Coal  Co.,  126  Fed.  165, 
61  C.  C.  A.  109;  In  re  Fiechtl,  107 
Fed.  618,  46  C.  C.  A.  497. 

Separate  Appeals.  —  Appeals  from 
separate  judgments  cannot  be  allowed 
in  one  order.  Mackin  v.  Wilds,  106  La. 
1,  30  So.   257. 

35.  U.  S.  —  Northwestern  Union  P. 
Co.   f.    Home   Ins.   Co.,    154   U.    S.   588. 

p.  Ct.  1168,  20  L.  ed.  463;  Cham- 
berlain Transp.  Co.  r.  South  Pier  Coal 
Co.,  126  Fed.  165,  61  C.  C.  A.  109;  In  re 
Fiechtl,  107  Fed.  618,  46  C.  C.  A.  497. 
Ark.  —  Matthews  v.  Lane,  65  Ark.  419, 
46  S.  W.  946;  Neale  V.  Peav,  21  Ark. 
93.  Ky.  — Young  V.  Moss,  4  Ky.  L. 
Rep.  449.  La.  —  Lewis  v.  Boyet,  45  La. 
Ann.  1220,  14  So.  120;  Moore"  V.  Simms, 
21  La.  Ann.  649.  Mo.  —  Swank  V. 
Swank,  85  Mo.  198;  Harper  V.  Stand- 
ard Oil  Co.,  74  Mo.  App.  644.  Tenn.  — 
Bank  of  Charleston  v.  Johnston,  105 
Tenn.  521,  59  S.  W.  131;  Bailey  v. 
State,  95  Tenn.  391,  32  S.  W.  250. 

36.  Warner  v.  Texas  &  P.  R.  Co., 
54  Fed.  920,  4  C.  C.  A.  670. 
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"allowed,"  followed  by  the  official  signature  of  the  judge,  are  com- 
mon.37 The  statutes  may  require,  however,  that  the  amount  of  the 
appeal  bond  must  be  stated  in  the  order,38  and  where  the  allowance  is 
granted  by  the  lower  court,  it  is  necessary,  where  there  is  more  than 
one  appellate  court,  to  designate,  in  the  order,  the  court  to  which  the 
appeal  is  to  be  taken.39 

Conditions.  —  In  issuing  the  order,  however,  the  court  cannot  impose 
conditions  as  to  the  appeal  which  are  not  authorized  by  the  statutes.40 

N.  Prepayment  of  Costs  or  Fees.  —  Whether  or  not  accrued  costs, 
and  the  fees  for  filing,  and  for  serving,  the  necessary  papers  upon 
appeal,  and  also  the  fees  for  the  preparation  of  the  record,  and  for 
docketing  the  case,  must  be  paid  as  a  prerequisite  for  taking,  or  for 
maintaining,  an  appeal,  depend  upon  the  local  statutes  and  rules  of 
court.41 

In  absence  of  express  statute,  it  is  held  that  the  prepayment  of 
accrued  costs  cannot  be  exacted  as  a  condition  to  the  taking  of  an 


37.  See  Warner  v.  Texas  &  P.  B. 
Co.,  supra;  Mussina  V.  Cavazos,  6  Wall. 
(U.  S.)   355,  18  L.  ed.  810. 

Order  Must  Be  Signed.  —  An  un- 
signed order  of  appeal  taken  by  peti- 
tion is  no  order  at  all,  and  the  appeal 
must  be  dismissed.  Conery  v.  His  Cred- 
itors, 115  La.   807,  40  So.   173. 

Initials.  —  Where  the  official  signa- 
ture of  the  judge  is  required,  his  ini- 
tials written  beneath  an  order  allow- 
ing an  appeal  are  not  sufficient.  Origet 
r.  United  States,  125  U.  S.  240,  8  Sup. 
Ct.  846,  31  L.  ed.  743;  Conery  v.  His 
Creditors,  supra. 

38.  Wolflev  v.  Lebanon  Min.  Co.,  3 
Colo.  64;  Palletier  v.  State  Nat.  Bk., 
112  La.  564,  36  So.  592;  Norris  v.  War- 
ren, 22  La.  Ann.  458. 

39.  Miss.  Yal.  Manufacturers'  Mut. 
Ins.  Co.  V.  Bermond,  39  111.  App.  267; 
Forsee  v.  Gates,  89  Mo.  App.  577. 
Compare  Illinois  Central  R.  Co.  V. 
Highway  Comrs.  of  Paradise,  61  111. 
App.  203.  And  see  New  Iberia  Tel. 
Exch.  v.  Cumberland,  etc.  Co.,  51  La. 
Ann.   1022,   25  So.  975. 

40.  Sanitary  Dist.  of  Chicago  r. 
Cook,  51  111.  App.  424;  State  v.  Engle- 
man,  45  Mo.  27. 

41.  The  local  statutes  and  rules  of 
court  should  be  consulted. 

Accrued  Costs.  —  See  infra,  next  note. 

Fees  for  Filing  and  Docketing.  —  In 
some  jurisdictions,  the  payment  of, 
or  security  for,  the  fees  for  filing  and 
docketing,  is  a  prerequisite  for  per- 
fecting the  appeal.  U.  S.  —  Selma  & 
M.  R.  Co.  v.  Louisiana  Nat.  Bank,  94 


U.  S.  253,  24  L.  ed.  32.  Cal.  —  Boyd 
v.  Burrol,  60  Cal.  280.  Colo. —  Busby 
v.  Camp,  16  Colo.  38,  26  Pac.  326.  Fla. 
Johnson  v.  Polk  Co.,  23  Fla.  58,  1  So. 
334.  la. —  Scott  v.  Lasell,  71  Iowa 
180,  32  N.  W.  322.  La.  — State  V. 
Heuchert,  42  La.  Ann.  270,  7  So.  329. 
Mass.  —  Burlingame  v.  Bartlett,  161 
Mass.  593,  37  N.  E.  748.  Mich. — 
Thompson  r.  McKay,  154  Mich.  228, 
117  N.  W.  624.  Mo.  — Eeinaure  v.  R. 
Co..  210  Mo.  109,  108  S.  W.  531.  Utah. 
Van  Wagonen  v.  Barben,  9  Utah  481, 
35  Pac.  497. 

Dismissal  of  Case.  —  The  appeal  may 
be  dismissed  upon  failure  to  pay  the 
filing  and  docketing  fees.  Busby  v. 
Camp,  16  Colo.  38,  26  Pac.  326;  John- 
son v.  Polk  Co.,  23  Fla.  58,  1  So.  334. 
In  some  jurisdictions,  where  such  pay- 
ment is  a  prerequisite  for  the  entry  of 
the  appeal,  the  appellee  may  pay  the 
fees  and  then  have  the  case  dismissed. 
Cole  v.  Laub,  35  Iowa  590;  Legg  v. 
Larson,  7  Utah  110,  25  Pac.  731. 

Printing  the  Record.  — ■  The  rules 
may  require  security  for  the  print- 
ing of  the  record.  In  the  Supreme 
Court  of  the  United  States,  if  a  party 
has  printed  the  transcript  at  his  own 
expense,  the  case  may,  indeed,  be  dock- 
eted without  security  for  the  fee,  but 
the  printed  copies  cannot  be  delivered 
to  the  justices  or  the  parties  for  use, 
unless  the  estimated  cost  for  printing 
is  paid  in  full,  since  the  fees  of  the 
clerk's  office  belong  to  the  govern- 
ment. Bean  v.  Patterson,  110  U.  S.  401, 
4  Sup.  Ct.  23,  28  L.  ed.  190. 
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appeal,42   although  the  prepayment  of  fees  in  the   appellate  court 
may  be  controlled  by  its  rules.43 

In  some  states,  the  clerk  of  the  lower  court  is  not  required  to 
furnish  a  transcript  of  the  record  unless  he  has  been  tendered  his 
fees,44  and  the  statutes  may  expressly  provide  that  no  appeal  shall 
be  granted  unless  the  appellant  has  paid  all  costs  that  have  accrued 
up  to  the  time  the  prayer  for  the  appeal  is  made.45 

0.  Appeal  Bonds.  —  In  many  jurisdictions,  the  statutes  require 
that  an  appeal  bond,  to  be  approved  by  the  court,  must  be  filed  in 
order  to  perfect  certain  appeals.  It  is  an  essential  part  of  the  pro- 
cedure regardless  of  the  question  whether  the  appellant  desires,  or 
does  not  desire,  to  effect  supersedeas.  In  some  jurisdictions,  however, 
no  appeal  bond  is  such  a  requisite,  yet  even  in  the  same  jurisdiction  a 
bond  may  not  be  required  for  some  appeals,  although  it  is  required 
for  others.  In  most  jurisdictions,  however,  for  the  purpose  of  super- 
sedeas, a  satisfactory  bond  must  be  filed  for  security.  This  subject 
is  fully  treated  under  a  separate  article  elsewhere  in  this  work,  to 
which  reference  should  be  made.46 

P.  Time  of  Taking  Appeal.  —  1.  Statutory  Limitations.  —  The  time 
within  which  an  appeal  can  be  taken  is  limited  by  the  statute.47  This 

42.  Cunningham  v.  Quinn,  12  Colo. 
473,  21  Pac.  488;  South  Pueblo  Print- 
ing Co.  r.  Moore,  10  Colo.  254,  15  Pac. 
333. 

43.  Fla.  —  Robinson  v.  Roberts,  16 
Fla.  156.  la.  —  Cole  r.  Laub,  35  Iowa 
590.  La.  — Rivarde  v.  Palfrey,  11  Rob. 
282.     Utah.  —  Legg  v.   Larson,   7   Utah 


110,  25  Pac.  731. 

44.  Colo.  —  Carbonate  Town  Co.  V. 
Ives,  10  Colo.  81,  14  Pac.  120.  la.— 
Peterson  r.  Hays,  85  Iowa  14,  51  X.  W. 
1143;  Loomis  V.  McKenzie,  57  Iowa 
77,  8  N.  W.  779,  10  N.  W.  298.  La. — 
State  v.  Robertson,  28  La.  Ann.  580; 
State  v.  Phelps,  6  Rob.  308.  Mich. — 
Boardman  r.  Tavlor,  16  Mich.  62.  N.  C. 
Brown  v.  House,  119  N.  C.  622,  26 
S.  E.  160;  Sanders  v.  Thompson,  114 
N.  C.  2S2,  19  S.  E.  225;  Bailey  V.  Brown, 
105  N.  C.   127,  10  S.  E.   1014. 

Statutory  Requirement.  —  The  right 
of  the  clerk  to  demand  his  fees  for 
the    preparation    of    the    transcript    de- 

,  pends,  generally,  upon  express  statute. 
Accordingly,  in  absence  of  statute,  it 
may,  in  some  jurisdictions,  be  his  duty 
to  prepare  the  transcript,  although  his 
fees  are  not  secured.  See:  Ala. — 
Parker  V.  McGaha,  13  Ala.  344.  Ark. 
Thorn  V.  Clendenin,  12  Ark.  60.     Ky.  — 

'Duncan  v.  Baker,  76  Ky.  514.  Md.  — 
Bowie  V.  Maryland  Agricultural  Col- 
lege, 27  Md.  268.  Term.  — W.  U.  Tel. 
Co.  v.  Ordway,  8  Lea  558. 

45.  Jackson  v.  Haisley,  27  Fla.  205, 


9  So.  648;  Szerlip  v.  Bair,  20  Misc. 
588,  46  N.  Y.  Supp.  461.  See,  how- 
ever, Allen  v.  Becket,  85  N.  Y.  Supp. 
192.  Peterson  V.  Pennsylvania  R.  Co., 
195  Pa.  494,  46  Atl.  112;  Carr  v.  Mc- 
Govern,  66  Pa.  457. 

Appeals  in  Equity.  —  The  statute  of 
Florida  providing  that  accrued  costs 
shall  be  paid  applies  to  cases  at  law 
and  not  to  those  in  equity.  Jackson 
v.  Haislev,  supra;  Williams  v.  Hilton, 
25   Fla.   608,   6   So.   452. 

Georgia.  —  Prepayment  of  costs  is 
not  necessary  in  order  to  give  appel- 
late jurisdiction,  but  it  is  necessary 
where  it  is  desired  that  the  bill  of  ex- 
ceptions shall  operate  as  a  supersedeas. 
Cummings  v.  Clegg,  82  Ga.  763,  9  S.  E. 
1042;  Perkins  V.  Rowland,  69  Ga.  661; 
Bennett  v.  Ralf,  4  Ga.  App.  484,  61 
S.  E.  887. 

46.  See  the  titles  "Appeal  Bonds," 
and  ' '  Supersedeas. ' ' 

47.  See  local  statute. 

Writs  of  Error. — Statute  of  Wm.  in. 
By  statute  of  10  &  11  Wm.  in,  c.  14, 
it  was  provided  that  "no  judgment  in 
any  real  or  personal  action  shall  be  re- 
versed or  avoided,  for  any  error,  unless 
the  writ  of  error  be  brought,  and 
prosecuted  with  effect,  within  twenty 
years  after  such  judgment  signed,  or 
entered   of  record."     Tidd's  Pr.   1141. 

Chancery  Appeals.  —  In  chancery  the 
time  in  which  appeals,  or  rehearings, 
were  allowable  was  controlled  by  rule, 
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period  is  different  in  different  jurisdictions,48  and  even  in  the  same 
jurisdiction,  a  distinction  as  to  the  time  is  generally  made  between 
appeals  in  general  and  appeals  in  particular  proceedings,49  and  also 
in  appeals  from  inferior  courts.50  Under  such  various  statutes,  the 
period  may  be  a  few  days,51  or  it  may  be  several  years.62 

2.  Statutes  Subject  to  Change.  —  The  legislature  may  change  the 


although  it  was  within  the  discretion 
of  the  court  to  enlarge  the  time.  In 
one  reported  case,  where  there  was 
manifest  error  in  the  decree,  the  court 
allowed  a  rehearing  thirty  years  after 
the  decree  was  pronounced.  Brandon 
v.  Brandon,  7  De  G.  M.  &  G.  305,  44 
Eng.  Reprint  142.  See,  also,  Mills  V. 
Banks,  3  P.  Wms.  1,  2,  24  Eng.  Reprint 
943.  And  see  Daniell's  Ch.  PL  &  Pr. 
1476. 

48.  Federal  Courts.  —  In  the  fed- 
eral courts,  most  causes  appealable  to 
the  U.  S.  Circuit  Court  of  Appeals  from 
the  U.  S.  Circuit  and  U.  S.  Dis- 
trict Courts,  can  be  appealed  only 
within  six  months  of  entry  of  final 
judgment  or  decree.  Where  the  de- 
cision of  the  Circuit  Court  of  Appeals 
is  not  final,  appeals  from  that  court  to 
the  Supreme  Court  of  the  United  States 
may,  generally,  be  taken  within  one 
year.  Appeals  from  the  highest  court 
of  a  state  to  the  Supreme  Court  of 
the  United  States  are  limited,  in  time, 
to  two  years  after  entry  of  final  judg- 
ment. Act  of  March  3,  1891.  See, 
also,  U.  S.  Rev.  St.,  §  1008. 

State  Courts.  —  In  a  number  of 
states,  a  period  of  one  year  is  a  com-, 
mon  statutory  provision  for  the  taking 
of  appeals  in  general.  The  statutes 
should,  however,  be  carefully  consulted. 
In  some  jurisdictions,  an  appeal  can  be 
taken  only  during  the  term  in  which 
the   decision  is  entered. 

49.  Final  or  Interlocutory  Decisions, 
In  some  jurisdictions,  a  distinction,  for 
example,  is  made  between  final  judg- 
ments or  orders  and  interlocutory  or- 
ders, appeals  from  the  latter,  if 
appealable  at  all,  being  required  to  be 
taken  within  a  shorter  period  than  is 
prescribed  for  appeals  from  final  de- 
cisions. See  Ala.  —  Blackburn  v.  Hu- 
ber  Mfg.  Co.,  135  Ala.  598,  33  So.  160. 
Cal.  —  Bartlett  v.  Mackey,  130  Cal.  181, 
62  Pac.  482.  Idaho.  —  Richardson  v. 
Ruddy,  10  Idaho ,  151,  77  Pac.  972. 
Provisional      Remedies.  —  Likewise, 


orders  made  in  connection  with  pro- 
visional remedies,  such  as  attachment, 
garnishment,  receivers,  and  injunctions, 
may  be  limited  to  a  shorter  time  for 
appeal  than  are  appeals  in  general. 
Ala.  —  Hereford  v.  Hereford,  134  Ala. 
321,  32  So.  651.  Cal.  —  City  of  Los 
Angeles  v.  City  Water  Co.,  134  Cal.  121, 
66  Pac.  198.  Ind. — Hav  v.  McDaneld, 
156  Ind.  390,  59  N.  E.  "l064.  Mont. — 
State  v.  District  Court,  28  Mont.  227, 
72  Pac.  613. 

Proceedings  After  Judgment.  —The 
statutes  may  also  provide  that  the  time 
for  taking  appeals  from  orders  made 
after  judgment,  as  orders  relating  to 
the  vacation  of  judgments,  quashing 
execution,  setting  aside  judicial  sales, 
etc.,  may  be  briefer  than  the  time 
specified  for  appeals  from  the  judg- 
ment itself.  Cal. —  Doyle  v.  Republic 
Life  Ins.  Co.,  125  Cal.  15,  57  Pac.  667. 
Nev. —  Reinhart  &  Co.  V.  Company  D, 
etc,  23  Nev.  369,  47  Pac.  979.  Wash. 
Hewitt  V.  Root,  31  Wash.  312,  71  Pac. 
1021:  Hibbard,  Spencer,  Bartlett  &  Co. 
v.  De  Lanty,  20  Wash.  539,  56  Pac.  34. 
50.  This  is  illustrated,  for  example, 
in  appeals  from  justices  of  the  peace 
to  some  higher  court,  where  the  time 
for  taking  such  appeals  is,  generally, 
much  more  brief  than  allotted  for  ap 
peals  from  courts  of  general  original 
jurisdiction  to  an  intermediate  appel 
late  court,  or  to  the  highest  appellate 
court. 

51.  For  example,  an  appeal  from  a 
justice  of  the  peace  may  be  limited 
to  ten  days.  McCarthy  v.  Holden,  54 
Kan.  313,  38  Pac.   261. 

"Immediately." — In  a  criminal 
case,  an  appeal  from  a  justice's  court 
may  be  required  to  be  taken  ''im- 
mediately upon  rendition  of  judg- 
ment."    Gen.   St.   Kan.    (1909),   §6970. 

52.  Five  Years.  —  A  writ  of  error 
may  be  sued  out  at  any  time  within 
five  years  after  entry  of  decision. 
Gordon  v.  Sorg,  113  111.  App.  522. 
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time  for  the  taking  of  an  appeal,53  and  such  changes  have  been  held 
to  apply  to  judgments  or  orders  rendered  before  the  taking  effect  ot 
such  statutes,54  as  well  as  to  judgments  rendered  after  the  passage  of 
the  act,  in  suits  instituted  before.55  Other  cases,  however,  hold  that 
such  statutes  have  no  retroactive  effect,50  and  the  act  may  expressly 
provide  that  it  shall  not  apply  to  existing  judgments  and  decrees.5' 
Where,  however,  the  time  of  prior  cases  has  already'  expired,  a  stat- 
ute extending  the  former  time  does  not  include  such  cases.58 

Q.  Statutory  Period  Jurisdictional.  —  1.  The  Rule.  —  In  the  ab- 
sence of  an  express  statute  providing  for  an  extension  of  tinie,  the 
taking  of  an  appeal  within  the  prescribed  statutory  period  is  a  re- 
quisite of  jurisdiction.59 

2.  Premature  Appeals.  —  Consequently,  appeals  taken  before  the 
statute  begins  to  run  are  premature,  and  must  be  dismissed.60 

3.  Belated  Appeals.  —  Likewise  appeals  taken  after  the  expiration 
of  the  statutorv  limitation  are  too  late.  The  appellate  court  has  no 
authority  to  entertain  such  appeals,  and  they  will  be  dismissed.61 


63.  Ind.  —  Smvthe  0.  Baswell,  117 
In.l.  365,  20  N.  E.  263.  Ohio.  —  The 
Marinda  V.  Dawlin,  4  Ohio  St.  500.  Va. 
(la-kins    P.   Commonwealth,    1   Call   194. 

54.  Ohio.  —  Ewell  r.  American  Life 
Ins.  Co.,  6  Wkly.  Law  Bui.  339,  8  Ohio 
Dec.  22<).  Tex.  —  Odum  v.  Garner,  86 
Tex.  374,  25  S.  W.  IS.  Wis.  —  Smith 
r.  Packard,  12  Wis.  371. 

55.  Mayor  of  New  York  r.  Sehermer- 
horn,  1  N."  Y.  123;  Wade  V.  Kimberly, 
5  Ohio  C.  C.  33. 

56.  Ala.  —  Davis  V.  render.  Minor 
57  Fla. —  Sammis  r.  Bennett,  32  Fla. 
458,  14  So.  90,  22  L.  R.  A.  !*.  Minn. 
Kerlinger  r.  Barnes,  14  Minn.  526. 
Ohio.  —  Trustees  of  Canaan  Tp.  V. 
Board  of  Infirmary  Directors,  46  Ohio 
St.   694,   23    X.   E.   492. 

57.  Lewis'  Admr.  0.  Lindsay's 
Admr.,  33  Ala.  304;  Banks  V.  Me- 
Dougald's  Admr.,  29  Ala.  75;  Shelly  v. 
Dampman,   174   Pa.   495,   34   Atl.   124. 

"Cases  Now  Pending." — On  the  other 
hand,  where  the  statute  expressly 
applies  to  "cases  now  pending,"  this 
clause  ha9  been  construed  to  mean 
pending  cases  in  which  no  finr.l  judg- 
ment has  been  rendered  prior  to  the 
taking  effect  of  the  act.  Saunders  v. 
Moore,  14  Bush,  (Ky.)  97. 

58.  Colo.  —  Hewitt  v.  Colorado 
Springs  Co.,  5  Colo.  184;  Willoughby  r. 
George,  5  Colo.  80.  Tenn.  —  Trim  v. 
McPherson,  7  Coldw.  15.  Tex.  —  Story 
r.  Eunkle,  32  Tex.  398.  Wis.  —  Sydnor 
V.  Palmer,  32  Wis.   406. 


Compare  Page  v.  Matthews,  40  Ala. 
547. 

59.  Ala.  —  Dennis  v.  Currie,  142 
Ala.  637,  38  So.  802.  Oal.  —  McGorray 
r.  Stockton  Sav.  &  Loan  Soc,  131  Cal. 
321,  63  Pac.  479;  Walbridge  v  Cousins, 
■1  Cal.  App.  302,  83  Pac.  462.  Colo. 
Best  V.  Rockv  Mountain  Nat.  Bank,  31 
Colo.  474,  73>ac.  845.  Ga.  —  Farmers ' 
&  Traders'  Nat.  Bank  v.  Willis,  122 
Ga.  563,  50  S.  E.  366.  la.  —  Young  v. 
Kann,  111  Iowa  253,  82  N.  W.  785.  Ky. 
American  Ace.  Co.  V.  Reigert,  92  Ky. 
142.   17  S.  W.  280. 

Persons  Under  Disabilities. —  The 
statutes  generally  provide,  however,  for 
exception  in  case  of  a  party  being  un- 
der   disability.     See   post,  VI,   T. 

60.  Cal.  —  In  re  More's  Estate,  143 
Cal.  493,  77  Pac.  407;  Onderdonk  v.  San 
Francisco,  75  Cal.  534,  17  Pac.  678. 
Ga.  —  Atlanta  Nat.  B.  &  L.  Assn.  v. 
Jones,  111  Ga.  890,  36  S.  E.  968.  La. 
Scott  r.  Goodrich,  24  La.  Ann.  259. 
Md.  —  R.  Frank  Williams  Co.  v.  U.  S. 
Baking  Co.,  86  Md.  475,  38  Atl.  990. 
Mass.  —  Brennan  r.  Mclnnis,  172  Mass. 
247,  51  N.  E.  974.  Pa.  —  Cumberland 
Valley  R.  Co.  v.  Gettysburg  &  H.  R. 
Co.,  177  Pa.  564,  35  Atl.  956.  S.  D.— 
Greenlv  r.  Hopkins,  7  S.  D.  561,  64  N. 
W  1128.  Vvis.  —  Joint  School  Dist. 
No.  7  v.  Kemen,  68  Wis.  246,  32  N.  W. 
42. 

61.  U,  S.  —  Condon  v.  Central  L. 
&  Tr.  Co.,  73  Fed.  907,  20  C.  C.  A.  110; 
White  f.  Iowa  Nat.  Bank,  71  Fed.  97, 
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4.  Agreement  of  Parties.  —  Since  jurisdiction  cannot  be  conferred 
by  the  consent  of  even  all  the  parties  interested,  the  voluntary  ap- 
pearance, or  the  agreement,  of  parties  cannot  extend  the  time  in 
which  an  appeal  may  be  taken.62 

5.  Extending  Time  by  Waiver.  —  As  a  general  rule  no  waiver  of 
delay  by  the  parties  beyond  the  statutory  period  can  confer  juris- 
diction.63 

6.  Pleading  the  Statute.  —  At  common  law  a  writ  of  error  brought 
after  the  statutory  period  had  expired  could  not  be  quashed  by  mo- 
tion, but  a  special  plea  was  required.64 

The  modern  practice  varies,  however,  and  while  in  some  jurisdictions 
the  statute  must  be  specially  pleaded,65  in  other  states,  and  by  long 


17.  C.  C.  A.  621;  Hamilton  v.  Brown, 
53  Fed.  753,  3  C.  C.  A.  639.  Ala. — 
Leinkauff  v.  Tuskaloosa  Sale  &  Ad- 
vancing Co.,  105  Ala.  32S,  16  So.  891. 
Ariz. — Fleury  v.  Jackson,  1  Ariz.  361, 
25  Pac.  669.  Ark.  —  Johnson  v.  God- 
den,  18  S.  W.  125.  Cal.  —  Brownlee  v. 
Eeiner,  147  Cal.  641,  82  Pac.  324;  In  re 
Backus,  95  Cal.  671,  30  Pac.  796.  Colo. 
Slattery  V.  Eobinson,  7  Colo.  App.  22, 
42  Pac.  179.  Idaho.  —  Hyde  v.  Hark- 
ness,  1  Idaho  623.  111.  —  McGowan  v. 
Duff,  41  111.  App.  57.  Ind.  —  Smythe  v. 
Boswell,  117  Ind.  365,  20  N.  E.  263. 
Kan.— Waddell  v.  Shears,  28  Kan.  415. 
Mich.  —  Carney  V.  Baldwin,  95  Mich. 
442,  54  N.  W.  1081.  Mo.  —  Gill  v. 
Scruggs,  79  Mo.  187;  Giesing  V. 
Schowengerdt,  24  Mo.  App.  554.  Mont. 
Kamsey  V.  Burns,  24  Mont.  234,  61  Pac. 
129;  Nelson  v.  Donovan,  14  Mont.  78, 
35  Pac.  227.  Neb.  —  Clark  v.  Mc- 
Dowell, 58  Neb.  593,  79  N.  W.  158; 
Omaha  Loan  &  Trust  Co.  v.  Ayer,  38 
Neb.  891,  57  N.  W.  567.  Nev.— 
Candler  v.  Washoe  Lake  Beservoir,  etc. 
Co.,  28  Nev.  151,  80  Pac.  751;  Solomon 
v.  Puller,  13  Nev.  276.  N.  C— Brown 
v.  Williams,  83  N.  C.  684.  Ohio.— 
King  v.  Penn,  43  Ohio  St.  57,  1  N.  E. 
84.  Okla.  —  Hoffman  v.  Board  of 
Comrs.,  8  Okla.  225,  57  Pac.  167.  Tenn. 
Jones  v.  Ducktown  Sulphur  Copper  & 
Iron  Co.,  109  Tenn.  375,  71  S.  W.  821. 
Utah.  —  Blyth  &  Fargo  Co.  v.  Swenson, 
15  Utah  345,  49  Pac.  1027.  Vt.  — 
Greene  v.  McDonald,  72  Vt.  258,  47  Atl. 
779.  Wash.  —  Murphy  v.  Boss,  2  Wash. 
327,  26  Pac.   222. 

Judgment  Affirmed. — If  an  appeal  is 
not  prosecuted  within  the  time  pre- 
scribed by  the  statute,  the  judgment 
of  the  lower  court  will,  on  motion,  be 
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affirmed.      Long   v.    Hawkins,    178    Mo. 
103,  77  S.  W.  77. 

62.  U.  S.  — Clark  v.  Doerr,  143  Fed. 
960,  75  C.  C.  A.  146;  Dodson  v.  Fletcher, 
79  Fed.  129,  24  C.  C.  A.  466.  Kan.— 
Glick  v.  Lowe,  63  Kan.  160,  65  Pac. 
231;  Hartzell  v.  Magee,  60  Kan.  646, 
57  Pac.  502.  Neb.  —  Tootle  v.  Shirey, 
52  Neb.  674,  72  N.  W.  1045.  Compare 
Bazzo  v.  Wallace,  16  Neb.  290,  20  N. 
W.  315.  Okla.  —  Wedd  v.  Gates,  15 
Okla.  602,  82  Pac.  808.  Utah.— 
Anderson  r.  Halthusen  Mercantile  Co., 
30  Utah  31,  83  Pac.  560.  Wis.  — Hall 
V.  Gilman,  90  Wis.  455,  63  N.  W.  1044. 

Contra,  Bagley  v.  Jennings,  58  Hun 
56,  19  Civ.  Proc.  199,  11  N.  Y.  Supp. 
386;  Pearson  v.  Lovejoy,  53  Barb.  (N. 
Y.)  407. 

63.  U.  S.  — Stephens  v.  Clark,  18 
U.  S.  App.  584,  62  Fed.  321,  10  C.  C. 
A.  379.  Colo. — Roseberry  v.  Valley 
Building  &  Loan  Assn.,  17  Colo.  App. 
448,  68  Pac.  1063.  Neb.— Clark  v.  Mor- 
gan, 21  Neb.  673,  33  N.  W.  245.  Ohio 
King  v.  Penn,  43  Ohio  St.  57,  1  N.  E. 
84.  Wash.  —  Stark  v.  Jenkins,  1  Wash. 
Ter.  421. 

Contra,  Appeal  of  Orcutt,  61  Conn. 
378,  24  Atl.  276.  And  see  Morrison  V. 
Craven,   120  N.  C.   327,  26  S.  E.  940. 

64.  The  reason  for  this  rule  of 
practice  is  laid  down  in  Higgs  v.  Evans, 
2  Str.  837,  93  Eng.  Eeprint  884,  where 
a  motion  to  quash  a  writ  of  error  was 
denied  since  it  would  deprive  the  de- 
fendant in  error  of  the  benefit  of  reply- 
ing the  exceptions  as  to  parties  under 
disabilities  provided  for  by  the  statute. 
This  same  reason  is  quoted  in  Fleet  V. 
Youngs,  11  Wend.   (N.  Y.)  522. 

65.  Haley  v.  Elliott,  20  Colo.  199,  37 
Pac.  27;  Hendricks  v.  Pugh,  57  Miss. 
157. 
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practice  in  the  United  States  Supreme  Court,  a  motion  to  dismiss  is 
sufficient.66 

R.  When  Statute  Begins  To  Run.  —  1.  The  General  Rule.  —  The 
commencement  of  the  statutory  period  dates,  as  held  in  some  cases, 
from  the  rendition  of  the  judgment,  or  from  the  making  of  the  order, 
appealed  from.67  The  prevailing  rule,  however,  is  that  the  statute 
does  not  begin  to  run  until  the  entry  of  such  judgment  or  order.68 
In  case  a  judgment  or  order  is  amended,  the  fact  of  such  amendment, 
as  held  in  some  jurisdictions,  causes  no  extension  of  time.  The 
period  of  limitation  is  still  reckoned  from  the  original  decision.69 

2.  Effect  of  Motion  for  New  Trial.  —  Where  a  motion  for  a  new 
trial  is  made,  some  cases  hold  that  the  statutory  period  for  taking 
an  appeal  from  the  judgment  is  suspended,  pending  the  decision,  and 


66.  U.  S. — Brooks  v.  Norris,  11  How. 
204,  13  L.  ed.  665.  Fla.— Cnppen  '-.Liv- 
ingston, 12  Fla.  638.  Kan. — Brown  tJ. 
Clark,  31  Kan  521,  3  Pac.  415;  .Morell 
v.  Massa,  1  Kan.  224.  Mich.  —  Teller 
t;.  Willis,  12  Mich.  268.  Neb.  — Clark 
v.  Morgan,  21  Neb.  673,  33  N.  W.  245. 
Ohio.  — Cleveland  &  M.  V.  R.  Co.  v. 
Wick,  35  Ohio  St.  247. 

67.  Cal.  —  Painter  v.  Painter,  113 
Cal.  371,  45  Pac.  6S9;  Fat  jo  v.  Swasey, 
111  Cal.  628,  44  Pac.  225;  Schurtz  v. 
Romer,  81  Cal.  244,  22  Pac.  657.  Conn. 
Sisk  v.  Meagher,  82  Conn.  376,  73  Atl. 
785;  Appeal  of  Bulkeley,  76  Conn.  454, 
57  Atl.  112.  Fla.  —  Simmons  V.  Honne, 
50  Fla.  267,  39  So.  77.  Ind.  —  Maver 
v.  Ha.cgerty,  138  Ind.  628,  3S  N.  E.  42; 
Reading  v.  Brown,  19  Ind.  App.  90,  49 
N.  E.  41.  Mich.  —  Borden  v.  Peoria 
Marine   &  Fire  ins.   Co.,   14  Mich.   232. 

68.  U.  S.  — Radford  v.  Folsom,  131 
U.  S.  392,  9  Sup.  Ct.  792,  33  L.  ed.  203; 
Pollevs  r.  Black  River  Imp.  Co.,  113 
U.  S.  81,  5  Sup.  Ct.  3«9,  28  L.  ed.  938. 
Cal. — Pedley  v.  Werdin,  155  Cal.  xv, 
99  Pac.  975;  In  re  Scott's  Estate,  124 
Cal.  671,  57  Pac.  654.  Ind.  —  Jovce  r. 
Dickey,  104  Ind.  183,  3  N.  E.  252.  la. 
Groendvke  v.  Mns^rave,  123  Iowa  535, 
99  N.  W.  Ii4.  La. —  Orleans  &  J.  R. 
Co.  v.  International  Const.  Co.,  113  La. 
409,  37  So.  10;  State  r.  Wharton,  25  La. 
Ann.  2.  Minn.  —  Exley  V.  Berrvhill, 
36  Minn.  117,  30  N.  W.  436.  Mont. — 
Work  V.  Northern  Pac.  R.  Co.,  11  Mont. 
513,  29  Pac.  2S0.  Neb.  —  Morrison  v. 
Gosnell,  76  Neb.  539,  107  N.  W.  753; 
Bickel  V.  Dutcher,  35  Neb.  761,  53  N. 
W.  663;  Hall  v.  Moore,  3  Neb.  (Unof.) 
574,  92  N.  W.  294.  Nev.  —  Burbank  v. 
Rivers,  20  Nev.  159,  18  Pac.  753.  N.  J. 
Mount  v.  Slack,  39  N.  J.  Eq.  230;  Young 
V.  Young,   32   N.  J.  Eq.  275.     N.   Y. — 

20 


Dobyns  v.  Commercial  Trust  Co.,  50 
Misc.  629,  98  N.  Y.  Supp.  748;  Howe 
'-.  Noyes,  48  Misc.  356,  95  N.  Y.  Supp. 
542.  Ohio.  — State  v.  Seward,  16  Ohio 
C.  C.  443.  Ore.— Lee  v.  Imbrie,  13  Ore. 
510,  11  Pac.  270.  Pa.— McGeehan  v. 
Hughes,  223  Pa.  524,  72  Atl.  856.  Tex. 
New  Birmingham  Iron  &  Land  Co.  v. 
Blevens,  12  Tex.  Civ.  App.  410,  34  S. 
W.  828.  Utah.  —  Henderson  v.  Barnes, 
27  Utah  348,  75  Pac.  759.  Wash. — 
Lindsay  v.  Scott,  56  Wash.  206,  105 
Pac.  462;  Herzog  v.  Palatine  Ins.  Co., 
36  Wash.  611,  79  Pac.  287;  Wadhams  V. 
6  Wash.  103,  32  Pac.  1068.  Wis. 
ukee  Countv  Suprs.  v.  Pabst,  64 
Wis.  244,  25  N.  W.  1 1 ;  Uren  v.  Walsh, 
57    Wis.  98,   14   N.  W.  902. 

69.  Ala.  —  Alabama  Coal  &  Naviga- 
tion Co.  v.  State,  54  Ala.  36.  Cal. — 
Savings  &  Loan  Soc.  V.  Horton,  63  Cal. 
310,  correction  of  clerical  error.  Compare 
Spencer  v.  Troutt,  133  Cal.  605,  65  Pac. 
1083.  Ind.— Jovce  V.  Dickev,  104  Ind. 
183,  3  X.  E.  252.  Ky.  —  Com.  v.  Cau- 
dill,  121  Ky.  537,  89  S.  W.  535.  Nev. 
Burbank  v.  Rivers,  20  Nev.  159,  18 
Pac.  753.  Wash.  —  Schulze  v.  Oregon 
R.  &  Nav.  Co.,  41  Wash.  614,  84  Pac. 
587;  Agassiz  v.  Kelleher,  11  Wash.  88, 
39  Pac.  228.  Wis.  —  Leadbetter  v. 
Laird,  45  Wis.  522.  Wyo.  —  Snyder  v. 
James,  2  Wyo.  252. 

From  Date  of  Modification.  —  That, 
however,  the  time  runs  from  the  date 
of  the  modification  of  a  judgment  or 
order  see  the  following:  Cal.  —  In  re 
Potter's  Estate,  141  Cal.  350,  74  Pac. 
986;  Mann  v.  Haley,  45  Cal.  63.  Ind. 
Johnson  r.  Foreman,  24  Ind.  App.  93, 
56  N.  E.  254.  Minn.  —  Billson  v. 
Lardner,  67  Minn.  35,  69  N.  W.  477. 
Tex.  —  Luck  v.  Hopkins,  92  Tex.  426, 
49  S.  W.  360. 
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that  the  statute  does  not  begin  to  run  until  such  motion  is  denied.70 
Contrary  View.  —  On  the  other  hand    many  jurisdictions  hold  that 
the  statute  runs  from  the  rendition  or  entry  of  the  judgment  Avith- 
out  regard  to  the  motion  for  a  new  trial.71 

3.  Nunc  Pro  Tunc  Entry.  —  The  time  of  the  rendition  of  a  decision 
is  not  to  be  reckoned  from  a  nunc  pro  tunc  order  of  entry,  since  such 
an  order  carries  back  the  date  of  the  judgment  to  the  time  of  its 
actual  rendition.72  When,  however,  the  statute  runs  from  the  entry 
of  judgment,  the  time  dates  from  the  actual  entry.73 

4.  Limiting  Time  by  Notice.  —  In  certain  specified  classes  of  ap- 
peals, the  time  within  which  such  appeals  may  be  taken  is  limited, 
in  some  states,  by  statutes  providing  that  they  can  be  taken  only 
within  a  certain  time  after  written  notice  of  the  decision  shall  have 
been  given  to  the  party  cast  by  the  judgment.74 

The  statute  may  require  a  notice  of  either  the  rendering,  or  grant- 
ing, of  a  judgment,  or  an  order,75  or  a  notice  of  its  entry.76    A  spe- 


70.  U.  S.  —  Memphis  V.  Brown,  94 
U.  S.  717,  24  L.  ed.  244;  Louisville 
Trust  Co.  V.  Stockton,  72  Fed.  1,  18  G. 
C.  A.  408.  Ala.  —  Florence  Cotton  & 
Iron  Co.  v.  Field,  104  Ala.  471,  16  So. 
538.  Ind.  —  Wheeler  v.  Barr,  6  Ind. 
App.  530,  33  N.  E.  975.  Neb.  —  Sharp 
v.  Brown,  34  Neb.  406,  51  N.  W.  1030. 
Compare,  however,  Smith  V.  Silver,  58 
Neb.  429,  78  N.  W.  725. 

71.  Cal.  —  Puckhaber  v.  Henry,  147 
Cal.  424,  81  Pae.  1105;  Houser  & 
Haines  Mfg.  Co.  v.  Hargrove,  129  Cal. 
90,  61  Pac.  660;  Henry  V.  Merguire, 
111  Cal.  1,  43  Pac.  387.  Colo.  —  Bureh- 
inell  v.  Bennett,  10  Colo.  App.  150,  50 
Pac.  206.  Kan.  —  Shattuck  v.  Board 
of  Comrs.,  63  Kan.  849,  66  Pac.  1057. 
Mich.  —  Hill  v.  Hill,  114  Mich.  599,  72 
N.  W.  597.  Mo.  —  Ham  v.  St.  Louis 
Public  Schools,  34  Mo.  181.  Ohio.— 
Dowty  v.  Pepple,  58  Ohio  St.  395,  50 
N.  E.  923. 

72.  Mayer  v.  Haggerty,  138  Ind. 
628,  38  N.  E.  42;  Anderson  v.  Mitchell, 
58  Ind.  592;  Brown  v.  Clark,  31  Kan. 
521,  3  Pac.  415. 

73.  Cal.  — In  re  Scott's  Estate,  124 
Cal.  671,  57  Pac.  654;  Coon  v.  Grand 
Lodge,  76  Cal.  354,  18  Pac.  384.  la.  — 
Puckett  v.  Gunther,  137  Iowa  647,  114 
N.  W.  34;  Stutsman  V.  Sharpless,  125 
Iowa  335,  101  N.  W.  105.  N.  Y.  — 
Kubin  v.  Miller,  61  N.  Y.  Supp.  1121. 
Ohio.  —  Charles  v.  Fawley,  71  Ohio  St. 
50,  72  N.  E.  294.  Tex.  —  Palmo  v. 
Slayden  &  Co.,  100  Tex.  13,  92  S.  W. 
796. 

VoL  II 


And  see  Hughes  v.  Miller,  192  Pa. 
365,  43  Atl.  976. 

74.  La.  —  Simonton  v.  Mitchell,  113 
La.  921,  37  So.  877.  N.  Y.  —  Lane  v. 
Wheeler,  101  N.  Y.  17,  3  N.  E.  796; 
New  Eochelle,  etc.  Co.  v.  Van  Ben- 
schoten,  47  App.  Div.  477,  62  N.  Y. 
Supp.  398.  S.  C.  —  Appleby  v.  South 
Carolina  &  G.  E.  Co.,  58  S.  C.  33,  36 
S.  E.  109.  S.  D.  —  Brooks  v.  Bigelow, 
9  S.  D.  179,  68  N.  W.  286.  Wis. — 
Ellis  v.  Barron  County,  120  Wis.  390. 
98  N.  W.  232;  Couldren  V.  Caughey, 
29  Wis.  317. 

75.  La.  —  Simonton  v.  Mitchel,  113 
La.  921,  37  So.  877.  S.  C.  —  Green- 
wood Loan  &  G.  Assn.  v.  Childs,  67 
S.  C.  251,  45  S.  E.  167;  Appleby  v. 
South  Carolina  &  G.  E.  Co.,  58  S.  C. 
33,  36  S.  E.  109.  S.  D.  — Brooks  v. 
Bigelow,  9  S.  D.  179,  68  N.  W.  286. 

76.  Minn.  —  Levine  v.  Barrett  & 
Barrett,  83  Minn.  145,  85  N.  W.  942, 
S7  N.  W.  847.  N.  Y.  —  Lane  v. 
Wheeler,  101  N.  Y.  17,  3  N.  E.  796; 
Weeks  v.  Coe,  36  App.  Div.  339,  55  N. 
Y.  Supp.  263;  Van  Horn  v.  N.  Y.  Pie 
Baking  Co.,  58  Misc.  376,  109  N.  Y. 
Supp.  676.  N.  D.  —  Prescott  V.  Brooks, 
11  N.  D.  93,  90  N.  W.  129.  Wash. — 
Nat.  Christian  Assn.  v.  Simpson,  21 
Wash.  16,  56  Pac.  844.  Wis.— Ellis  v. 
Barron  County,  120  Wis.  390,  98  N.  W. 
232. 

Findings  of  Fact.  —  Notice  required 
that  such  findings  have  been  /Wed. 
Holjiday  v.  Collins  Co.,  73  Conn.  314, 
47  "Atl.  321. 
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cific  requirement,  however,  that  notice  of  an  order  shall  be  given, 
does  not  make  it  necessary  to  give  notice  of  a  judgment.77  A  copy 
of  the  judgment  or  order  appealed  from  may  also  be  required  to 
be  served  in  connection  with  the  notice.78 

The  statutes  are  mandatory,  and  must  be  strictly  observed  as  to  req- 
uisites of  service.79 

S.  Computation  of  Time.80  — In  computing  the  "year"  within 
which  an  appeal  must  be  taken,  the  first  day  is  excluded  and  the 
last  day  is  included,  consequently  proceedings  commenced  on  the 
day  of  the  same  month  in  the  next  year   are  in  time.51 

A  "month"  means  a  calendar  month;82  and  in  reckoning  days,  the 
general  rule  excludes  the  first  day,  that  is,  the  day  when  the  decision 
was  rendered  or  entered,83  and  includes,  in  the  counting,  the  last  day.84 


77.  Nat.  Christian  Assn.  v.  Simpson, 
21  Wash.  16,  56  Pac.  844. 

78.  N.  Y.  —  Porter  v.  International 
Bridge  Co.,  163  N.  Y.  7:'.  57  N.  E.  17!; 
Lane  v.  Wheeler,  101  N.  Y.  17,  3  N.  E. 
796;  In  re  Kavanagh's  Est,  10  X.  V. 
Supp.  899.  N.  D.  —  Keo»h  V.  Snow, 
9  N.  D.  458,  83  N.  W.  864.  Wash.— 
Nat.  Christian  Assn.  v.  Simpson,  21 
Wash.  16,  56  Pac.  844.  Wis. —  Ellis 
t?.  Barron  County,  120  Wis.  390,  98  N. 
W.  232. 

79.  Livingston  v.  New  York  El.  R. 
Co.,  60  Hun  473,  15  N.  Y.  Supp.  191; 
McKenzie  V.  Bismark  Water  Co.,  6  N. 
D.  361,  71  N.  W.  608. 

When  Statute  Begins  To  Run. — The 
time  within  which  the  appeal  may  be 
taken  begins  to  run  from  the  service 
of  the  notice  or  copy.  La.  —  Francis 
V.  Martin,  2S  La.  Ann.  403.  N.  Y.  — 
Lane  V.  Wheeler,  101  N.  Y.  17,  3  N.  E. 
796.  S.  C  —  Maner  t\  Wilson,  16  S. 
C.  469,  475.  Wis.  —  Corwith  v.  State 
Bank,    18   Wis.   560,   86   Am.    Dee 

80.  See,  generally,  the  title 
'  'Time." 

81.  Smith  County  Comrs.  V.  Lahore, 
37  Kan.  480,  15  Pac.  577.  And  see 
Chapman  V.  Allen,  33  Neb.  129,  49  X. 
W.  926,  where  an  appeal  was  held  too 
late  when  taken  July  9,  1891,  from  a 
judgment  rendered  July  8,  1890,  since 
more  than  a  year  had  expired. 

Hour  of  Last  Day.  —  Where  appel- 
late proceedings  (by  way  of  petition 
in  error)  were  brought,  on  Saturday, 
to  the  clerk   of  the  supreme  court  be- 


tween 4  and  5  o'clock  in  the  afternoon, 
on  the  last  day  of  the  year  allowed, 
the  office  being  closed  at  4  p.  m.  on 
Saturdays,  and  no  further  effort  was 
made  to  lodge  the  petition  till  the 
Monday  following,  it  was  held  too  late. 
Gray  v.  Cooper,  70  Kan.  427,  78  Pac. 
812. 

82.  la.— Parkhill  v.  Town  of  Brigh- 
ton, 61  Iowa  103,  15  N.  W.  853.    Mass. 

Avery  v.  Pixlev,  4  Mass.  460.     Ohio 

Oehler  v.  Walsh,  28  Ohio  C.  C.  446. 

83.  U.  S.  — Smith  v.  Gale,  137  TJ 
S.  577,  11  Sup.  Ct.  185,  34  L.  ed.  792: 
York's  Case,  30  Fed.  Cas.  No.  18,139 
Ala. —  Field  v.  Gamble,  47  Ala.  443 
111.  —  Brainard  v.  Norton,  14  111.  App 
643.  Ind.  —  Wright  v.  Manns,  111  Ind 
422,  12  N.  E.  160;  Faure  V.  United 
States  Exp.  Co.,  23  Ind.  48.  la. — 
Ritchey  v.  Fisher,  85  Iowa  560,  52  N. 
W.  505;  Carleton  v.  Byington,  16  Iowa 
588.  Kan.  —  Smith  County  Comrs.  v. 
Lahore,  37  Kan.  480,  15  Pac.  577.  Md. 
Calvert  v.  Williams,  34  Md.  672.  Neb. 
Chapman  v.  Allen,  33  Neb.  129,  49  N. 
W.  926.  Tenn.  —  Lubbock  v.  Cook,  2 
Heisk.  96.  Wis.— Bennett  v.  Keehn,  67 
Wis.  154,  29  N.  W.  207,  30  N.  W.  112. 

84.  Ind.  —  Wright  v.  Manns,  ill 
Ind.  422,  12  N.  E.  160;  Faure  v.  United 
States  Exp.  Co.,  23  Ind.  48.  la. — 
Ritchey  v.  Fisher,  85  Iowa  560,  58  N. 
W.  505.  Kan.  —  Smith  County  Comrs. 
v.  Lahore,  37  Kan.  480,  15  Pac.  577. 
Neb.  —  Chapman  v.  Allen,  33  Neb.  129, 
49  N.  W.  926. 
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If  the  last  day  is  a  Sunday,88  or  a  legal  holiday,86  the  appeal 
may  be  taken  on  the  following  day,  although  in  the  absence  of  ex- 
press statutory  provision  this  is  sometimes  denied.87 

T.  Paeties  Under  Disabilities.  —  It  is  generally  provided  by  the 
statutes  that  in  case  the  person  entitled  to  take  an  appeal  be  an 
infant,  88  a  person  of  unsound  mind,89  or  imprisoned,90  an  appeal  may 
be  taken  within  the  statutory  period  reckoned  from  the  removal  of 
such  disability.91 

A  disability  intervening  after  the  statute  has  commenced  to  run  does 
not  interrupt  its  continuance.92 

The  death  of  a  party  does  not,  however,  interrupt  the  running  of  the 
statute  unless  express  provision  therein  is  made.93 


85.  Mo.  — Keys  v.  Keys'  Estate,  217 
Mo.  48,  116  S.  W.  537.  Neb.  —  Johnston 
v.  New  Omaha  Thomas-Houston  Elec. 
Light  Co.,  86  Neb.  165,  125  N.  W.  153. 
N.  C.  —  Pittsburg  Lumber  Co.  r.  Rowe, 
151  N.  C.  130,  65  S.  E.  750.  Ore. — 
McCabe-Duprey  Tanning  Co.  v.  Jus- 
tice's Court,  102  Pac.  795.  R.  I. — 
West  v.  West,  20  R.  I.  464,  40  At).  6. 
Wash.  —  Spokane  Falls  v.  Browne,  3 
Wash.  84,  27  Pac.  1077. 

Federal  Act  of  March  3,  1891.  —  Un- 
der the  terms  of  this  statute  it  is  held 
that  where  the  last  day  of  the  six 
months  for  an  appeal  to  the  circuit 
court  of  appeals  falls  on  Sunday,  an 
appeal  taken  on  the  following  day  is 
too  late.  Johnson  v.  Meyers,  54  Fed. 
417,  4  C.  C.  A.  399. 

86.  First  Nat.  Bank  v.  Mead,  29 
Pittsb.  L.  J.  (N.  S.)  120;  Snyder  v. 
Kemper,  15  Lane.  L.  Rev.  116. 

87.  In  many  jurisdictions  there  are 
statutes  providing  that  when  the  day 
for  the  performance  of  legal  duties 
falls  upon  a  Sunday  or  a  holiday,  the 
duty  may  be  performed  on  the  follow- 
ing day.  See  West  v.  West,  20  R.  I. 
464,  40  Atl.  6.  On  the  other  hand,  it 
is  held  that  unless  some  statute  ex- 
pressly provides,  the  time  cannot  be 
extended  to  the  next  day.  See,  in  gen- 
eral: Ala.  — Allen  v.  Elliott,  67  Ala 
432.  Mass.  — Haley  v.  Young,  134 
Mass.  364.  Mo.  — Patrick  v.  Faulke, 
45  Mo.  312.  Wis.  —  Williams  v.  Lane 
87  Wis.   152,  58   N.  W.   77. 

88.  Ind. — ■Vordermark  v.  Wilkin- 
son, 147  Ind.  56,  46  N.  E.  336.  Ky.  — 
Preston  v.  Preston,  32  Ky.  L.  Rep.  1009 
107  S.  W.  723;  Moss  v.  Hall,  1  Ky.  L 
Rep  314.  Tenn.  —  Ridgely  v.  Bennett, 
13  Lea  206.  Tex.  — Fine  v.  Freeman, 
83  Tex.  529.  17  S.  W.  783.  18  S.  W.  963; 
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McAnear  v.  Epperson,  54  Tex.  220,  38 
Am.   Rep.   625. 

Suit  by  Trustee  of  Minor.  —  Where 
a  suit  was  brought  by  a  trustee  on  the 
bond  of  a  minor's  guardian,  and  judg- 
ment was  rendered  for  defendant,  the 
trustee  was  entitled  to  institute  pro- 
ceedings to  vacate  the  judgment,  and 
the  minor,  if  the  statutory  period  had 
run  against  the  guardian,  could  not 
maintain  such  proceedings  in  his  own 
name  after  attaining  majority.  Arrow- 
smith  v.  Gleason,  1  Ohio  C.  C.  345. 

89.  Ky.  —  Anderson  v.  Layton,  3 
Bush  87.  Miss. —  Finney  v.  Speed,  71 
Miss.  32,  14  So.  465.  Neb.  —  Witte  v. 
Gilbert,  10  Neb.  539,  7  N.  W.  288. 

90.  Wyatt  v.  Morris,  2  W.  Va.  575. 

91.  The  statute  of  10  &  11  Wm.  Ill, 
c.  14,  allowing  twenty  years  after  judg- 
ment for  the  bringing  of  a  writ  of  error, 
contained  exceptions  in  favor  of  "in- 
fants, femes  covert,  persons  non  com- 
pos mentis,  imprisoned,  or  beyond  the 
seas."     Tidd's  Pr.,  1141. 

Married     Women In     jurisdictions 

where  coverture  is  a  disability,  the 
statutes  may  also  include  married 
women  among  the  classes  that  are  ex- 
empt until  such  disability  is  removed. 
Fenn  v.  Early,  113  Pa.  264,  6  Atl.  58. 
Unless,  however,  married  women  are 
expressly  included  in  the  statute,  it  is 
held  that  no  exemption  lies  in  their 
favor.  Davenport  v.  Hannibal,  120  Mo. 
150,  25  S.  W.  364. 

92.  McDonald  v.  Hovey,  110  U.  S. 
619,  4  Sup.  Ct.  142,  28  L.  ed.  269,  im- 
prisonment. 

93.  Ark. —  Evans  v.  St.  Louis,  etc. 
R.  Co.,  76  Ark.  266,  88  S.  W.  994.  Cal. 
In  re  Turner's  Estate,  139  Cal.  85,  72 
Pac.  718;  Williams  v.  Long,  130  Cal.  58, 
62  Pac.  264,  80  Am.  St.  Rep.  68.     Fla. 
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Disability  of  a  Co-Party.  —  In  case  of  the  disability  of  a  co-party,  the 
old  rule  was  that,  by  reason  of  the  necessity  of  joinder,  the  statu- 
tory bar  of  one  was  also  a  bar  to  all.94  This  rule  has,  however, 
been  changed  in  some  jurisdictions  by  statute.95 

U.  Extending  the  Time.  —  It  is  a  general  rule  that  neither  the 
lower,96  nor  the  appellate  court,97  has  authority,  in  absence  of  ex- 
press statutory  power,  to  extend  the  time  within  which  an  appeal 
may  be  taken.  In  some  jurisdictions,  however,  discretion  is  given 
to  the  courts  to  grant  an  extension,  in  specific  cases,  provided  rea- 
sonable cause  for  such  an  order  is  shown.98  The  grounds  for  such 
extension  are,  generally,  fraud  of  an  adverse  party,99  and  accident  or 
mistake.1    The  fault  of  the  court  in  causing  delay  may,  also,  operate 


Ropes  v.  Goldman,  50  Fla.  601,  39  So. 
16.  Ind.  —  Wright  V.  Manns,  111  Ind_. 
422,  12  N.  E.  160.  Ky.  —  Reeves  v. 
Davis,  6  Kv.  L.  Rep.  288.  Md.  —  Hop- 
per v.  Jone^.  64  Md.  578,  4  Atl.  273.  Va. 
Pace  V.  Ficklin,  76  Va.  292.  Wis. — 
Samba  v.  Stein,  53  Wis.  569,  11  N. 
W.  53. 

Statutory  Provision.  —  Under  a  stat- 
ute providing  that  the  personal  repre- 
sentatives of  deceased  persons  may  re- 
vive or  continue  suits  within  a  speci- 
fied time,  it  is  held  that  such  allowed 
time  is  not  to  be  computed  in  the  time 
limited  for  taking  an  appeal.  McBride 
r.  Northern  Pac.  R.  Co.,  19  Ore.  64,  23 
Pac.  814. 

94.  HI. —  Moore  v.  Capps,  9  111.  315. 
Ind. —  Shannon  v.  Dunn,  8  Blackf.  182. 
Ky.  —  Farlee  v.  Role-,  11  Bush  365: 
Helm  v.  Bentley,  1  Mete.  510;  Riney  r. 
Riney,  1  B.  Mon.  69.  See,  however, 
contra,  N.  J.  —  Peer  r.  Cookerow.  14  N. 
J.  Eq.  361.  Ohio.  —  Wilkins  r.  Phil- 
ips, 3  Ohio  49,  17  Am.  Dec.  579.  Tex. 
Harvey  r.  Carroll,  72  Tex.  63,  10  S.  W. 
334. 

95.  Vordemark  0.  Wilkinson,  147 
Ind.  56,  46  N.  E.  336;  Hawkins  v.  Haw- 
kins, 28  Ir.d.  66;  Fine  V.  Freeman,  83 
Tex.  529,   is   S.  W.  963.  17  S.  W.  783. 

96.  U.  S.  —  Credit  Co.  V.  Arkansas 
Cent.  R.  Co.,  128  U.  S.  258,  9  Sup.  Ct. 
107,  32  L.  ed.  448;  Walsh  v.  United 
States,  23  Ct.  CI.  1.  Cal.  —  Land  v. 
Johnston,  156  Cal.  253,  104  Pac.  449. 
Colo. —  Van  Duzer  v.  Caskie,  13  Colo. 
App.  229,  56  Pac.  986.  Conn. —  Burke 
V.  Wright,  75  Conn.  641,  55  Atl.  14. 
Fla.  —  Whitaker  v.  Sparkman,  30  Fla. 
<»47,  11  So.  542.  Idaho.  —  Moe  r.  Har- 
der. 10  Idaho  194,  77  Pac.  645.  HI. — 
\£cGowan  v.  Duff,  41  111.  App.  57.  Kan. 
Strong  V.  First  Nat.  Bank,  6  Kan.  App. 


753,  50  Pac.  952.  Ky.  —  Marcum  v. 
Sewell,  4  Ky.  L.  Rep.  898.  La.— City 
of  New  Orleans  v.  Adams,  28  La.  AnD. 
15.  Mass.  —  Snow  v.  Dyer,  178  Mass. 
393,  59  N.  E.  1023;  Parker  v.  Snow, 
143  Mass.  423,  9  N.  E.  808;  Attorney- 
General  v.  Barbour,  121  Mass.  568.  N. 
Y.  —  De  Freest  v.  Troy,  34  Hun  580. 
Okla.  —  Herring  v.  Wiggins,  7  Okla. 
312,  54  Pac.  483.  Pa.  —  Schrenkeisen 
libaugh,  162  Pa.  45,  29  Atl.  284. 
Utah.  —  Brough  v.  Mighell,  6  Utah  317, 
23  Pac.  673. 

97.  U.  S.  — Threadgill  v.  Piatt,  71 
Fed.  1.  Minn.  —  Burns  V.  Phinnev,  53 
Minn.  431,  55  N.  W.  540.  N.  Y.  — 
Hall  v.  New  York,  176  N.  Y.  293,  68 
N.  E.  363,  79  App.  Div.  102,  79  N. 
V.  Supp.  979.  Wis.  —  Herrick  v.  Ra- 
cine Warehouse  &  Dock  Co.,  43  Wis. 
93. 

98.  Me.  —  Chase  V.  Bates,  81  Me. 
182,  16  Atl.  542.  Mich.  —  Klatz  r. 
Lenawee  Circuit  Judge,  159  Mich.  639, 
124  N.  W.  551;  Bliss  v.  Kendriek,  159 
Mich.  507,  124  N.  W.  561;  Witham 
v.  Clinton  Circuit  Judge,  150  Mich. 
568,  114  N.  W.  337.  S.  C.  —  Love  V. 
Turner,  75  S.  C.  574,  56  S.  E.  232; 
Price  v.  Price,  42  S.  C.  546,  20  S.  E. 
743.  Tex.— Wright  V.  Haley,  34  Tex. 
48. 

99.  Ind.  —  Boswell  v.  Boswell,  117 
Ind.  599,  20  N.  E.  264;  Smyth e  V.  Bos- 
well, 117  Ind.  365,  20  N.  E.  263.  Md. 
United  Lines  Tel.  Co.  V.  Stevens,  67 
Md.  156,  8  Atl.  908.  Neb.  — Miller 
V.  Camp,  28  Neb.  412,  44  N.  W.  486; 
Dohson  r.  Dobson,  7  Neb.  296. 

1.  Md.  —  Johnson  O.  Robertson,  31 
Md.  485.  Mass.  —  McFeely  v.  Scott. 
128  Mass.  16.  N.  C.  —  Graves  V. 
Hines,    106    N.    C.    323,    11    S.    E.    362. 
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as  a  cause  for  extending  the  time.2  In  all  cases  of  extension,  how- 
ever, the  applicant  must,  himself,  be  free  from  fault  or  negligence.8 

V.  Appellate  Process  and  Notice.  —  1.  Necessary  For  Jurisdiction. 
Proper  notice  to  the  appellee  is  necessary  to  confer  jurisdiction  upon 
an  appellate  court.4  Without  notice  to,  or  appearance  by,  all  the 
parties  to  the  judgment,  an  appeal  remains  unperfected,  and  all  the 
parties  to  the  judgment  appealed  from  are  not  before  the  court.5 

2.  Writs  of  Error.  —  Citations.  —  In  connection  with  writs  of  error, 
the  appellate  process  is  generally  known  as  citation.6 


s-  C.  — Price  v.  Price,  45  S.  C.  57, 
22  S.  E.  790.  W.  Va.  — Powell  v. 
Miller,  41  W.  Va.  371,  23  S.  E.  557. 
Wis.  —  Shuman  v.  Hurd,  79  Wis.  654. 
48  N.  W.  672. 

Sickness  of  Official  Stenographer.— 
Cases  must  frequently  arise  where, 
owing  to  sickness  or  inability  of  the 
circuit  judge  or  stenographer,  the  ap- 
pellant would  be  wholly  unable  to 
have  his  case  settled  within  the  period 
fixed,  and  we  cannot  think  the  legisla- 
ture intended  to  deprive  a  party  of 
his  right  to  an  appeal  because  not 
taken  within  a  time  fixed,  from  cir- 
cumstances beyond  his  control.  Cam- 
eron v.  Calkins,  43  Mich.  191.  5  N 
W.  292. 

Delayed  by  Public  Duties.  —  Where 
both  of  the  counsel  for  appellants  were 
engaged  in  the  discharge  of  important 
public  duties,  one  as  a  member  of  the 
board  of  state  canvassers,  and  the 
other  as  a  member  of  the  legislature, 
an  extension  of  time  in  which  to  per- 
fect an  appeal  should  be  allowed  under 
the  statute.  Price  v.  Price,  42  S  C 
546,   20   S.    E.   743. 

mJ£  Fla-  —  Knight  v.  Towles,  32  Fla. 
473,  14  So.  91.  la.  —  Burns  v.  Keas, 
20  Iowa  16.  La.  —  Succession  of 
Jacobs,  5  Eob.  270.  Neb.  — Dobson  v 
Dobson,  7  Neb.  296.  N.  J.  — Mount 
V.  Van  Ness,  34  N.  J.  Eq.  523.  N. 
Y.  — Clapp  v.  Graves,  9  Abb.  Pr  20* 
Pa.  —  Debert  v.  Smith,  7  Kulp  307. 

r/5'  Sk  "~Ji0Ugl^rty  V-  F°Sle>  48 
,,;  Md.  —  Contee    v.    Pratt,     9 

Md.  67.  Mich.  — Watson  v.  Perkins 
125  Mich.  182,  84  N.  W.  54;  Jerome 
v.  Donovan,  117  Mich.  19,  75  N.  W. 
143.  N.  C  — Graves  v.  Hines,  106  N. 
C  323,  11  S.  E.  362.  S.  C.  —  Crass- 
well  v.  Connecticut  Indemnity  Assn  , 
49  S  C.  374,  27  S.  E.  388;  Wi'lloughby 
v.  Northeastern  E.  Co.,  49  S.  C.  372, 
27    S.    E.    273.      W.    Va.  — Powell    v. 
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Miller,  41  W.  Va.  371,  23  S.  E.  557. 
Wis.  —  Oakley  v.  Davidson,  103  Wis. 
98,  79  N.  W.  27. 

4.  XT.  S.  —  Nations  v.  Johnson,  24 
How.  195,  16  L.  ed.  628;  Peace  Eiver 
Phosphate  Co.  v.  Edwards,  70  Fed.  728, 
17  C.  C.  A.  358.  Ala.  —  Williams  v. 
Harper,  95  Ala.  610,  10  So.  327.  Cal.— 
Beets  v.  Chart,  79  Cal.  185,  21  Pac. 
730.  Colo.  —  Mitchell  v.  Voake,  1 
Colo.  App.  Ill,  27  Pac.  872;  Webber  v. 
Brieger,  1  Colo.  App.  92,  27  Pac.  871. 
Fla.— Comte  v.  Toale,  24  Fla.  19,  3  So. 
413.  Idaho.— Caldwell  v.  Euddy,  1  Idaho 
760.  Ind.  —  Bozeman  v.  Cole,  139  Ind. 
187,  35  N.  E.  828,  and  cases  cited. 
la. —  Weed  v.  Parsons,  52  Iowa  743, 
3  N.  W.  635.  N.  O.  —  Applewhite 
v.  Fort,  85  N.  C.  596.  Tex.  — Smith- 
wick  v.  Kelly,  79  Tex.  564,  15  S.  W. 
486;  Vogle  v.  Kendall,  1  White  &  W. 
Civ.  Cas.,  §  668.  Wash.— Sawtelle  v. 
Weymouth,  14  Wash.  21,  43  Pac.  1101; 
First  Nat.  Bank  v.  McLean,  6  Wash. 
296,  32  Pac.  1060.  Wis.  — Clark  v. 
Fox  &  Wisconsin  Imp.  Co.,  20  Wis. 
421. 

Appeals  in  Open  Court.  —  Where  an 
appeal  is  taken  in  open  court,  notice 
is  presumed,  and  no  citation  or  formal 
notice  may  be  necessary.  See  infra, 
VI,  V,  4. 

5.  Bozeman  v.  Cole,  139  Ind.  187, 
35  N.  E.  828,  and  cases  there  cited; 
Cooley,  Const.  Lim.,  403. 

6.  Appellate  Process.  —  Common 
Law.  —  At  common  law,  appellate  pro- 
cess was,  formerly,  the  writ  of  scire 
facias  ad  audiendum  err  ores.  It  was 
a  writ  directed  to  the  sheriff  and  was 
returnable  as  any  other  writ.  Tidd's 
Pr.,  1090,  1162,  1172.  For  modern 
cases  upon  scire  facias  to  hear  errors, 
see  First  Nat.  Bank  v.  King,  36  Fla. 
25,  18  So.  1;  Christopher  v.  Newnham, 
34   Fla.   370,    16    So.    274;    U.    S.    Mut. 
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3.  Service  of  Citation.  —  Service  of  the  citation  may  be  made  upon 
the  attorney  of  record  of  defendant  in  error  with  like  effect  as  upon 
the  party  himself.7 

4.  Citation  Unnecessary,  When.  —  A  general  appearance  in  the  ap- 
pellate court  will,  however,  constitute  a  waiver  of  service  of  the  cita- 
tion.8 

5.  Statutory  Appeals.  —  Notice.  —  In  connection  with  statutorv 
appeals,  it  is  generally  provided  that,  as  a  substitute  for  appellate 
process  proper,  the  appellee  shall  be  served  with  written  notice.9 


Ace.  Assn.  v.  Weller,  30  Fla.  210,  11 
So.    786. 

Notice  iu  Chancery.  —  Previously 
to  a  petition  of  appeal  being  pre- 
sented to  the  House  of  Lords,  a  no- 
tice must  be  given  to  the  agents  of 
the  respondents,  of  the  time  when  such 
petition  is  intended  to  be  presented; 
and  the  day  of  giving  such  notice  must 
be  indorsed,  by  the  petitioner's  agent, 
on  the  back  of  the  petition  of  ap- 
peal.    DanielPs  Ch.  PI.  &  Pr.,  1493. 

Citation.  —  The  modern  term  of  ci- 
tation is  derived  from  the  civil  law 
■'citatio."  It  was  originally  used,  in 
England,  in   the  ecclesiastical  courts. 

Federal  Courta — In  the  federal  courts 
the  writ  of  error  must  regularly  be  re- 
turned with  the  original  citation  with 
proof  of  service.  U.  S.  Rev.  St.  §§999, 
1000.  See  Brown  r.  McConnell,  124 
U.    S.   489,    8    Sup.  31    L.    ed. 

495.  The  citation  should  be  addressed 
to  the  actual  parties  to  the  suit  at 
the  time  when  the  appeal  is  allowed 
and  prosecuted.  Bigler  v.  Walter,  12 
Wall.    (U.   -       142,   _        ..  ed.  260. 

Citation  Distinguished  From  Notice. 
The  words  citation  and  notice  are  by 
no  means  synonymous.  A  citation  is 
a  writ  well  known  to  our  law  and 
has  always  the  same  signification. 
It  must  be  directed  to  some  officer, 
and  must  be  served  by  him;  it  must, 
if  issued  by  a  court  having  a  seal, 
be  under  the  seal  of  the  court.  It 
must  contain  the  names  of  the  parties 
upon  whom  service  is  to  be  had,  un- 
less in  the  exceptional  case  of  unknown 
heirs,  etc.,  of  a  deceased  person,  who 
are  to  be  served  by  publication. 

"A  notice  ia  much  lees  formal.  It  is 
not  necessarily  under  seal,  although 
issued  by  a  court  of  record.  It  may 
be  served  by  others  than  the  sheriff 
or  like  ministerial  officer. 
Wherever  the  word  citation  is  used  in 
a  statute,  the  technical  writ  above  de- 


scribed is  always  meant;  and  so  of  the 
word  cite,  which  is  usually  understood 
to  mean  ti  of  notice  by  proper 

service  of  citation."  Perez  v.  Perez 
59  Tex.  '      ' 

7.  Tripp  v.  Santa  Rosa  St.  R.  Co. 
144  U.  S.  126,  12  Sup.  Ct.  655,  36  L.  ed! 
3-2;  Bacon  r.  Hart,  1  Black  (U.  S.)  38, 
17  L.   ed.   52.  '       ' 

Statutory  Provisions.  —  The  statute, 
however,  may  provide  that  service  shall 
be  made  upon  defendant  in  error,  and 
that  service  upon  the  attorney  of  rec- 
ord may  be  permitted  only  when  such 
defendant  cannot  be  found.  Laws  v. 
Harris,  33  Tex.  700;  McLamore  v.  Heff- 
ner,  31  Tex.  189. 

Attorney  Withdrawing  From  Case.  — ■ 
An  attorney  or  solicitor  cannot  with- 
draw his  name  after  he  has  once  en- 
tered it  upon  the  record,  without 
leave  of  the  court,  and  while  his  name 
'he  opposite  party  may 
treat  him  as  one  authorized  to  receive 
a  Rosa  St.  R 
Co.,  141  1  .p.  Ct.   655,  36 

L.   ed.   37_ ;  states   v.   Curry,   6 

How.  (U.  S.)    106,  12  L.  ed.  363. 

8.  Richardson  v.  Green,  130  U.  S. 
104,  9  Sup.  Ct.  443,  32  L.  ed.  872;  Ren- 
aud  v.  Abbott,  116  U.  S.  277,  6  Sup.  Ct. 
1194,  29  L.  ed.  629;  Pierce  v.  Cox,  9 
Wall.  (U.  S.)  7S6.  If)  L.  ed.  786;  United 
States  v.  Yates,  6  How.  (U.  S.)  605,  12 
L.  ed.  575;  Succession  of  Baumgarden, 
35   La.   Ann.   127. 

Acceptance  of  Service.  —  Although 
the  citation  may  be  defective,  never- 
theless, acceptance  of  service  may  con- 
stitute a  waiver  thereof.  Bisler  v. 
Waller,  12  Wall.  (U.  S.)  142,  20^  L.  ed. 
260. 

9.  The  statutes  should  be  consulted. 
And  see  the  following  cases:  Ind. — 
Brooks  v.  Allen,  62  Ind.  401;  State  r. 
Ruff,  6  Ind.  App.  38,  33  N.  E.  124.  Ia. 
Doerr  v.  Southwestern  Mut.  Life  Assn., 
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When,  however,  the  statutes  provide  that  an  appeal  may  be  taken  in 
open  court,  the  oral  notice  thus  given  may  be  sufficient.10 

6.  Who  Should  Receive  Notice.  —  All  adverse  parties  are  entitled 
to,  and  must  be  duly  served  with,  notice  of  the  appeal.11  Although 
it  has  been  held  that  all  such  parties  whether  they  appeared  at  the 
trial  or  not  are  entitled  to  notice,12  yet  the  general  rule  is  that  notice 
need  not  be  given  to  those  parties  who  did  not  appear  below.13 

7.  Unnecessary  Parties.  —  Unnecessary  parties  need  not  be  given 
notice,14  nor  a  party  who  has  filed  a  disclaimer  below.16 

8.  Co-Parties.  —  In  some  jurisdictions,  co-parties  not  joining  in  the 
appeal  must  also  be  given  notice.16    They  are,  also,  sometimes  classed 


92  Iowa  39,  60  N.  W.  225.  Mo.  —  Wil- 
liams v.  Beck,  63  Mo.  App.  149.  Mout. 
Cornell  v.  Latta,  1  Mont.  714.  N.  Y.  — 
Pfeffer  v.  Buffalo  R.  Co.,  4  Mise.  465, 
24  N.  Y.  Supp.  490;  Cotes  v.  Carroll,  28 
How.  Pr.  436.  S.  C  — Barnwell  v. 
Marion,  56  S.  C.  54,  33  S.  E.  719.  Wash. 
Cole  v.  Price,  22  Wash.  18,  60  Pac.  153; 
Dahl  v.  Tibbals,  5  Wash.  259,  31  Pac. 
868. 

"Summons  in  Error."  —  In  some 
states,  appellate  process  is  known  as 
"summons  in  error."  This,  however, 
issues  from  the  appellate  court,  and 
corresponds  to  citation  in  connection 
with  writs  of  error.  "Notice,"  how- 
ever, is  a  part  of  the  proceedings  of 
the  lower  court.  See  Benson  v.  Michael, 
29  Neb.  131,  45  N.  W.  276. 

Entry  Upon  Journal.  —  Notice  to 
Court.  —  An  entry  upon  the  journal  of 
the  intention  of  a  trustee  to  appeal 
sufficiently  complies  with  the  statute 
requiring  that  the  court  be  given  notice 
in  writing.  Hirsh  v.  Kilsheimer,  12 
Ohio  C.  C.  291. 

10.  Ex  parte  Parker,  131  U.  S.  221, 
9  Sup.  Ct.  708,  33  L.  ed.  123,  constru- 
ing Washington  statute;  Cole  v.  Price, 
22  Wash.  18,  60  Pac.  153;  Cusick  v. 
Beyers,  5  Wash.  98,  31  Pac.  422. 

11.  Cal.  —  Bowering  v.  Adams,  126 
Cal.  653,  59  Pac.  134;  In  re  Scott's  Es- 
tate, 124  Cal.  671,  57  Pac.  654;  Vincent 
v.  Collins,  122  Cal.  387,  55  Pac.  129; 
O'Kane  v.  Daly,  63  Cal.  317.  Idaho.— 
Titiman  v.  Alamance  Min.  Co.,  9  Idaho 
240,  74  Pac.  529;  Lydon  v.  Godard,  5 
Idaho  607,  51  Pac.  459.  Ind.  —  State 
ex  rel.  Lewis  v.  East,  88  Ind.  602.  Iowa. 
Clayton  v.  Sieversten,  115  Iowa  687,  87 
N.  W.  412;  Flagler  v.  Cameron,  99  Iowa 
744,  68  N.  W.  580.  Minn.  —  Kells  v. 
Nelson-T.  L.  Co.,  74  Minn.  8,  76  N.  W. 
790.     N.  Y.  —  Bemis  «.  Huntington,  15 
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App.  Div.  627,  44  N.  Y.  Supp.  439.  N.  C. 
Barden  V.  Pugh,  129  N.  C.  60,  39  S.  E. 
724.  Ore.  —  Stuller  v.  Baker  County, 
30  Ore.  294,  47  Pac.  705.  Utah.  —  Rache 
v.  Stanley,  15  Utah  314,  49  Pac.  648. 
Wash. — Davis  v.  Tacoma  R.  &  P.  Co., 
35  Wash.  203,  77  Pac.  209,  66  L.  R.  A. 
802. 

All  Parties  Represented.  —  If  the 
parties  who  are  given  notice  actually 
represent  all  the  parties,  the  notice  is 
sufficient.  Day  v.  Sines,  15  Wash.  525, 
46  Pac.  1048. 

Partners.  —  All  the  individual  mem- 
bers of  a  partnership  should  be  served. 
See  Padden  v.  Clark,  124  Iowa  94,  99 
N.  W.  152. 

12.  Titiman  v.  Alamance  Min.  Co.,  9 
Idaho  240,  74  Pac.  529,  notice  required 
to  party  in  default;  Argall  v.  Pitts,  78 
N.  Y.  239,  notice  must  be  given,  al- 
though party  did  not  answer  complaint. 

13.  Cal.  — Peck  v.  Agnew,  126  Cal. 
607,  59  Pac.  125;  Clarke  v.  Mohr,  125 
Cal.  540,  58  Pac.  176.  la.  —  Bannot  Co. 
v.  Newman,  108  Iowa  158,  78  N.  W.  817. 
Minn.  —  Davis  v.  Swedish-Am.  Nat. 
Bank,  78  Minn.  408,  80  N.  W.  953,  81 
N.  W.  210,  79  Am.  St.  Rep.  400.  Ore. 
In  re  Mendenhall's  Will,  43  Ore.  542, 
72  Pac.  318,  73  Pac.  1033.  S.  C  — 
Cauthen  v.  Cauthen,  70  S.  C.  167,  49 
S.  E.  321.  Wash. —  First  Nat.  Bank  v. 
Fowler,  51  Wash.  638,  99  Pac.  1034; 
Home  Savings  &  Loan  Assn.  v.  Burton, 
20  Wash.  688,  56  Pac.  940;  Eldridge  v. 
Stenger,  19  Wash.  697,  54  Pac.  541. 

14.  Hand  Mfg.  Co.  v.  Marks,  36  Ore. 
523,  59  Pac.  549,  52  Pac.  512,  53  Pac. 
1072. 

15.  Small ey  v.  Laugenour,  30  Wash. 
307,  70  Pac.  786,  196  U.  S.  93,  25  Sup. 
Ct.  216,  49  L.  ed.  400. 

16.  Separate  appeal  from  joint  judg- 
ment or  decree  not  maintainable  with- 
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among  adverse  parties,  and,  as  such,  must  be  served  with  notice.17 

9.  Clerk  of  Court.  —  Some  of  the  statutes  provide  that  notice  of 
the  appeal  must  be  served  upon  the  clerk  of  the  lower  court.18 

10.  Who  Are  Adverse  Parties.  —  The  general  test  of  determining 
who  are  adverse  parties  is  whether  or  not  such  parties  would  be 
affected  by  a  modification  or  reversal  of  the  decision.19  Accordingly, 
the  assignee  of  an  insolvent  mortgagor  in  foreclosure  proceedings  is 
an  adverse  party;20  but  it  has  been  held  that  defendants  below,  in 
street  assessment  foreclosure  proceedings,  who  do  not  appeal  are 
not  adverse  parties  in  case  of  appeal  by  another  defendant.21    Fieti- 


out  notice  to  all  co-defendants.  Faulk- 
ner v.  Hutchins,  126  Fed.  362,  61  C.  C. 
A.  425;  Wax  v.  Northern  Pac.  R.  Co., 
32  Wash.  210,  73  Pac.  380;  Smith  r. 
Beard,  21  Wash.  20-4,  57  Pac.  796. 
</,  Johnson  v.  Phoenix  Ins.  Co.,  146 
Cal.  571,  80  Pac.  719;  Kenney  v.  Parks, 
120  Cal.  22,  52  Pac.  40;  Small  v. 
Ilammes,  156  Ind.  556,  60  N.  E.  342. 

Eights  Prejudiced.  —  Where,  how- 
ever, the  interests  of  a  co-party  might 
be  prejudicially  affected  by  the  result 
of  the  appeal,  notice  should  be  given 
him.  Blair  r.  Watkins,  130  Cal.  540, 
62  Pac.  929;  Ewart  v.  Ewart,  126  Iowa 
219,  101  N.  W.  869;  Lippold  v.  Lippold, 
112  Iowa  134,  83  N.  W.  809,  84  Am.  St. 
Rep.  331.  Yet,  where  his  rights  would 
not  be  prejudiced,  no  notice  is  neces- 
sary, even  under  a  statute  requiring  co- 
parties  to  be  notified.  Ewart  v.  Ewart, 
.supra. 

Indiana.  —  In  this  state  a  distinction 
as  to  notifying  co-parties  is  made  be- 
tween appeals  taken  in  term  time  and 
appeals  taken  in  vacation.  In  the  lat- 
ter case,  the  statute  provides  for  the 
notification  of  co-parties.  See  Burns  P. 
Trustees,  etc.,  31  Ind.  App.  640,  6S  N. 
E.  915;  Pohl  v.  Evans,  29  Ind.  App. 
634,   62   X.   E.   84. 

17.  Lewiston  Nat.  Bank  v.  Tefft,  6 
Idaho  104,  53  Pac.  271.  Compare,  how- 
ever, Bliss  v.  Grayson,  25  Nev.  329,  59 
Pac.  888. 

18.  la. —  Smith  v.  City  of  Des 
Moines,  85  Iowa  725,  51  N.  W.  253. 
N.  D.  —  Hoffman  v.  Bank  of  Minot,  4 
N.  D.  473,  61  N.  W.  1031.  Wis. — 
North  Hudson  Mut.  B.  &  L.  Assn.  r. 
Childs,  86  Wis.  292,  56  N.  W.  870; 
Eureka  Steam  Heating  Co.  v.  Sloteman, 
67  Wis.  118,  30  N.  W.  241.  And  see, 
in  general,  the  local   statutes. 

Substituted  Service  Upon  Clerk.  — 
The   statute   may   also   provide  that  in 


case  service  cannot  be  made  upon  the 
appellee,  service  may,  by  way  of  sub- 
stitution, be  made  upon  the  clerk. 
Silva  v.  Serpa,  86  Cal.  241,  24  Pac. 
1013;  Holladay  v.  Elliott,  7  Ore.  483. 

Original  Notice  Filed  With  Clerk.— 
Some  of  the  statutes  provide  that  an 
appeal  shall  be  "taken"  by  notice  filed 
with  the  clerk  of  the  trial  court. 
Copies  of  this  original  notice  thus  filed 
are  thereupon  served  upon  all  adverse 
parties. 

19.  Cal.  —  Mannix  v.  Tryon,  152 
Cal.  31,  91  Pac.  983.  Idaho.  — Nel- 
son Bennett  Co.  v.  Twin  Falls  Land 
ater  Co.,  13  Idaho  767,  92  Pac. 
980.  Minn.  —  Kello  v.  Nelson-T.  L. 
Co.,  74  Minn.  8,  76  X.  W.  700;  Frost 
V.  St.  Paul,  etc.  Co.,  57  Minn.  325, 
59  N.  W.  308.  Mont.  — Anderson  v. 
Red  Metal  Min.  Co.,  36  Mont.  312,  93 
Pac.  44.  N.  Y.  —  Hiscoek  v.  Phelps, 
2  Lans.  106;  Cotes  v.  Carroll,  28  How. 
Pr.  436.  Ore.  —Conrad  v.  Pacific  Pack- 
ing Co.,  34  Ore.  337  1021.  52 
Pac.  1134,  49  Pac.  659.  S.  D.  —  Sut- 
ton v.  Consolidated  Apex  Min.  Co.  12 
S.  D.   r,                  .  w.  188. 

Adverse  Party  Denned.  —  Every 
party  whose  interest  in  the  subject- 
matter  of  the  appeal  is  adverse  to,  or 
will  be  affected  by,  the  reversal  or 
modification  of  the  judgment  or  order 
from  which  the  appeal  has  been  taken, 
is  "an  adverse  party"  within  the 
meaning  of  the  code,  and  notice  of  ap- 
peal must  be  served  on  all  such  par- 
ties whether  said  parties  are  plaintiffs, 
or  defendants,  or  interveners.  Cof- 
fin v.  Ellington,  2  Idaho  595,  23  Pac. 
80.  Compare  Senter  v.  De  Bernal,  38 
Cal.  637. 

20.  Vincent  r.  Collins,  122  Cal.  387, 
",    Pac.    129. 

21.  Worth  v.  Emerson,  3  Cal.  App. 
158,  85  Pac.  664. 
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tious  parties  are  not  entitled  to  notice,  as  adverse  parties,22  nor  are 
merely  nominal  parties.23 

11.  Contents  of  the  Notice.  —  Generally,  the  notice  should  be  en- 
titled of  the  proper  court,24  and  should  contain  the  correct  names  of 
the  parties,25  and  should  be  addressed  to  the  adverse  party.20  The 
judgment  or  order  appealed  from  should  be  sufficiently  described  so 
that  the  appellate  court  may  identify  it  from  the  notice.27    It  is  also 


22.  Benson  v.  Bunting,  127  Cal.  532, 
59  Pac.  991,  78  Am.  St.  Eep.  81. 

23.  Eldridge  v.  Stenger,  19  Wash. 
697,  54  Pac.  541. 

24.  Alaska.  —  Weitzman  v.  Handy, 
1  Alaska  658.  Cal.  — Butler  v.  Ash- 
worth,  100  Cal.  334,  34  Pac.  780.  la.  — 
Douglass  v.  Agne,  125  Iowa  67,  99  N. 
W.  550.  Ore.  — State  V.  Hanlon,  32 
Ore.  95,  48  Pac.  353,  containing  form 
used  in  this  case.  See,  also,  Summers  v. 
Geer,  50  Ore.  249,  85  Pac.  513,  93  Pac. 
133,  containing  a  form  of  notice  as 
used  in  that  particular  case. 

Illustrative  Form.  —  In  order  to  il- 
lustrate the  contents  of  the  notice  of 
appeal,  the  following  form  is  ap- 
pended, taken  from  the  record  of  a 
California  case. 

(Title  of  Court  and  Cause.) 

NOTICE    OP   APPEAL. 

To  the  clerk  of  said  superior  court 
and  to  the  defendant  in  the  above- 
entitled  cause  and  to  John  S.  Doe, 
its  attorney: 
-  You  will  please  take  notice  that 
the  plaintiff  in  the  above  entitled 
cause  does  hereby  appeal  to  the  su- 
preme court  of  the  State  of  California 
from  the  judgment  and  order  of  the 
superior  court  of  the  State  of  Cali- 
fornia, made  and  entered  on  the  10th 
day  of  October,  1899,  denying  the 
plaintiff's  motion  for  a  nev/  trial  in 
the  above  entitled  cause;  and  the  said 
plaintiff  appeals  from  the  whole  of 
said  order  made  and  entered  by  the 
superior  court,  department  2,  on  the 
10th  day  of  October,  1899. 

Dated,  this  24th  day  of  October, 
1899. 

Smith   &   Brown, 
Attorneys   for   Plaintiff. 

Endorsed:  Service  of  the  within 
admitted  this  24th  day  of  October, 
1899.  J.  S.  Doe,  attorney  for  defend- 
ants. 
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Filed  Oct.  24,  1899.  C.  W.  Eoe, 
clerk,  by  C.  G.  Stiles,  deputy. 

Forms  Held  Insufficient.  —  For  two 
iorms  held  insufficient  in  particular 
cases,  see  Tiffin  v.  Millington,  3  Mo. 
418;  Smith  Drug  Co.  v.  Hill,  61  Mo. 
App.  680. 

25.  Alaska.  —  Weitzman  v.  Handy, 
1  Alaska  658.  Cal.  —  Herrlich  V.  Mc- 
Donald, 72  Cal.  579,  14  Pac.  357. 
Colo.  — Cody  v.  Filley,  4  Colo.  342. 
Mo.  —  McGimiss  &  Ingels  Hdw.  Co.  v. 
Taylor,  22  Mo.  App.  513.  S.  D. — 
Marshall  V.  Harney  Peak,  etc.  Co.,  3 
S.  D.  473,  54  N.  W.  272. 

26.  Alaska.  —  Weitzman  v.  Handy, 
1  Alaska  658.  Cal.  —  In  re  Pender- 
gast's  Estate,  143  Cal.  135,  76  Pac. 
962.  la.  —  In  re  Anderson's  Estate, 
125  Iowa  670,  101  N.  W.  510. 

Oregon.  —  "When  the  notice  of  ap- 
peal is  not  given  in  open  court,  its 
adequacy  is  tested  by  the  following 
rule:  Such  notice  shall  be  sufficient 
if  it  contains  the  title  of  the  cause, 
the  names  of  the  parties,  and  noti- 
fies the  adverse  party  or  his  attorney 
that  an  appeal  is  taken  to  the  Supreme 
or  circuit  court,  as  the  case  may  be, 
from  the  judgment,  order,  or  decree, 
or  some  specified  part  thereof."  Sum- 
mers v.  Geer,  50  Ore.  249,  85  Pac.  513, 
93  Pac.  133. 

27.  Alaska.  —  Weitzman  v.  Handy. 
1  Alaska  658.  Cal.  —  Jones  v.  Iver- 
son,  131  Cal.  101,  63  Pac.  135;  Meley 
v.  Boulon,  104  Cal.  262,  37  Pac.  931; 
Gruell  v.  Spooner,  71  Cal.  493,  12  Pac. 
511.  la.  —  In  re  Dugan,  129  Iowa  241, 
105  N.  W.  514;  Augustine  V.  Mc- 
Dowell, 120  Iowa  401,  94  N.  W.  918; 
Weiser  v.  Day,  77  Iowa  25,  41  N.  W. 
476.  Mo.  —  Tiffin  V.  Millington,  3 
Mo.  418;  Smith  Drug  Co.  V.  Hill,  61 
Mo.  App.  680.  Nev. — Bliss  v.  Gray 
son,  25  Nev.  329,  59  Pac.  888.  Ore.— 
Summers  v.  Geer,  50  Ore.  249,  85  Pac. 
513,  93  Pac.  133;  Hamilton  v.  Butler. 
33  Ore.  370,  54  Pac.  200.  Wash.— 
Horrell  v.   California,  O.   &  W.   Home- 
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the  rule  in  some  jurisdictions  that  interlocutory  judgments  or  orders 
from  which  an  appeal  is  intended  should  be  included,28  and,  as  a  rule, 
the  date  of  the  judgment  should  be  stated,29  although  the  time  fixed 
for  the  ^hearing  is  held  unnecessary.30  In  case  of  a  money  judgment, 
the  amount  should  be  stated.31 

12.  Specification  of  Errors.  —  In  some  jurisdictions,  the  statutes  or 
rules  of  court  require  that  the  notice  shall  set  forth  a  specification 
of  the  errors  upon  which  the  appeal  is  grounded.32 

13.  Signing.  —  The  notice  must  be  signed,  and  in  most  jurisdictions 
it  may  be  signed  either  by  the  appellant  or  by  his  attorney.33 

14.  Amendments  to  Notices.  —  Merely  formal  defects  in  notices  are, 
as  a  rule,  amendable  upon  motion.34     AVhile  the  statutory  require- 


builders   Assn.,  40  Wash.   531,   82  Pac. 
889;  Bingham  V.  Keylor,  25  Wash.  156, 
64   Pac.    942.      Wis.  —  Porath    v. 
&   Salcntine   Co.,   112   Wis.   433,   88   N. 
W.   315. 

28.  Kich  v.  Manhattan  E.  Co.,  150 
N.  Y.  542,  44  N.  E.  1097;  Stearns  v. 
Shepard  &  Morse  Luinb.  Co.,  91  App. 
Div.  56,  86  N.  Y.  Supp.  396;  Koehler 
&  Co.  v.  Brady,  87  App.  Div.  326,  84 
N.  Y.  Supp.  457;  Aronson  v.  Green- 
berg,  78  App.  Div.  639,  79  N.  Y.  Supp. 
1063;  C.  A.  Duerr  &  Co.  v.  Craven, 
114  N.  Y.  Supp.  784;  In  re  Day,  18 
Wash.  359,  51  Pac.  474. 

Reviewable  Under  Final  Judgment. 
That,  however,  on  notice  of  appeal 
from  a  final  judgment  duly  designated, 
interlocutory  orders  may  be  reviewed 
without  being  designated  in  the  no- 
tice, see  Warren  v.  Stoddart,  6  Idaho 
692,  59  Pac.  540;  State  v.  Hunter,  4 
Wash.  637,  30  Pac.   673. 

29.  Alaska.  —  Weitzman  v.  Handy, 
1  Alaska  658.  N.  Y.  —  Francis  V. 
Tilyou,  26  App.  Div.  340,  49  N.  Y. 
Supp.  799;  Curtis  V.  Ritzman,  7  Misc. 
400,  27  N.  Y.  Supp.  971.  Wis.  —  Atkin- 
son v,  Chicago  &  N.  W.  R.  Co.,  69  Wis. 
362,  34  N.  W.  63. 

Date  Held  Unnecessary.  —  Tf  the 
notice  of  appeal  informs  the  adverse 
party  that  a  party  to  the  judgment 
intends  to  appeal  therefrom  to  the  su- 
preme court,  and  is  so  specific  in  its 
description  of  the  judgment  complained 
of  as  to  acquaint  a  stranger  to  the 
record  of  the  judgment  alluded  to  in 
the  notice,  it  is  sufficient  to  confer 
jurisdiction;  and  this  object  may  be 
accomplished  without  alluding  to  the 
date  when  the  judgment  was  rendered. 
State  v.  Hanlon,  32  Ore.  95,  48  Pac. 
S53. 


Mistake  in  Date.  —  An  erroneous 
statement  of  the  date  of  the  judgment 
or  order  will  not  be  ground  for  dis- 
missal of  the  appeal,  provided  the  judg- 
ment or  order  can  be  otherwise  suffi- 
ciently identified.  la.  —  Parker  v.  Des 
Moines  Life  Assn.,  108  Iowa  117,  78 
X.  W.  826.  Nev.  —  Paul  v.  Cragnaz,  25 
Nev.  293,  59  Pac.  857,  60  Pae.  983,  47 
L.  R.  A.  540.  S.  D.  — McConnell  0. 
Spicker,  13  S.  D.  406,  83  N.  W.  435. 

30.  Harrison  v.  Palo  Alto  County, 
104  Iowa  383,  73  N.  W.  872. 

31.  Weitzman  v.  Handy,  1  Alaska 
658.  See  First  Unitarian  Soc.  V.  Houlis- 
ton,  96  Minn.  342,  105  N.  W.  66. 

32.  N.  Y.  —  In  re  Davis,  91  Hun  53, 
36  N.  Y.  Supp.  822.  Ore.  — Emison  v. 
Owyhee  Ditch  Co.,  37  Ore.  577,  62  Pac. 
13;  Osmun  v.  Winters,  30  Ore.  177,  46 
Pac.  780;  Deuch  v.  Seaside  Lodjre,  etc., 
26  Ore.  385,  38  Pac.  337.  S.  C.  — Tal- 
bott  v.  Padgett,  30  S.  C.  167,  8  S.  E. 
845. 

33.  Cal.  —  Harrigan  v.  Bolte,  8  Pac. 
184;  Ellis  v.  Bennet,  3  Pac.  801.  la. — 
Merrill  v.  Timbrell,  95  N.  W.  237; 
Hogueland  v.  Arts,  113  Iowa  634,  85 
X.  W.  818.  Idaho.  —  Taylor  v.  McCor- 
mick,  7  Idaho  524,  64  Pac.  239.  N.  D. 
State  V.  Donovan,  10  N.  D.  610,  88  N. 
W.  717.  Ohio. —  Kenton  v.  Board  of 
Education  of  Mad  River  Twp.,  70  Ohio 
St.  172,  71  N.  E.  287;  Kefauver  v.  Bat- 
dorf,  24  Ohio  C.   C.  664. 

Missouri.  —  The  statute  requires  the 
notice  of  appeal  to  be  given  by  the 
appellant,  and  to  be  in  writing,  signed 
by  said  appellant  or  his  or  her  attor- 
ney or  agent.  Smith  Drug  Co.  v.  Hill, 
61  Mo.  App.  680.  684;  Cella  v.  Schnairs, 
42  Mo.   App.  316. 

34.  la.  — State  Sav.  Bank  v.  Rat- 
cliffe,   111   Iowa   662,    82    N.   W.   1011. 
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merits  must  be  carefully  observed,85  yet  notices  are  liberally  con- 
strued,36 and  the  statute  may  provide  that  an  appeal  shall  not  be  dis- 
missed if  it  appears  that  the  notice,  although  defective,  was  suffi- 
cient to  give  an  adverse  party  due  notification.37  An  amendment, 
however,  must  be  applied  for  within  the  time  allowed  for  the  taking 
of  the  appeal.38 

15.  Service.  —  By  Whom.  —  The  statutes  generally  specify  by 
whom  the  notice  must  or  may  be  served.  It  is  sometimes  served  by 
an  officer  of  the  court  as  in  case  of  original  process,  or,  in  other 
jurisdictions,  it  may  be  served  by  the  appellant,  or  by  his  attorney. 
The  local  statutes  must  be  consulted.39 

Upon  Whom.  —  The  service  may,  generally,  be  made  upon  either  the 
appellee  or  his  attorney,40  although  some  jurisdictions  may  require 


N.  Y Bulkley  v.  Whiting  Mfg.  Co.,  136 

App.  Div.  479,  121  N.  Y.  Supp.  159; 
Clapp  V.  Sternglanz,  23  Misc.  641,  52  N. 
Y.  Supp.  156;  Gutbrecht  v.  Prospect 
Park  &  C.  I.  R.  Co.,  28  Hun  497  (omis- 
sion of  signature).  S.  C.  —  Moody  v. 
Dickinson,  54  S.  C.  526,  32  S.  E.  563. 
Wash. — Parker  v.  Denney,  2  Wash.  Ter. 
176,  2  Pac.  351.  Wis.— See  Porath  v. 
Reigh  &  Salentine  Co.,  112  Wis.  433, 
88  N.  W.  315. 

35.  Some  jurisdictions  are  much 
more  strict  in  the  treatment  of  notices 
of  appeal  than  are  others.  Thus,  in 
Missouri,  it  is  held  that  great  particu- 
larity in  notices  is  required,  and  that 
the  appellee  has  the  legal  right  to  exact 
the  notice  prescribed  by  the  -statute. 
State  v.  Hammond,  92  Mo.  App.  231; 
Smith  Drug  Co.  V.  Hill,  61  Mo.  App. 
680,  684;  Hammond  V.  Kroff,  36  Mo. 
App.  118;  McGinniss  &  Ingels  Co.  v. 
Taylor,  22  Mo.   App.  513. 

36.  Fla.  —  Bauknight  v.  Sloan,  17 
Fla.  281.  la.  —  Bloom  v.  Sioux  City 
Traction  Co.,  122  N.  W.  831.  Minn.— 
First  Unitarian  Soe.  V.  Houliston,  96 
Minn.  342,  105  N.  W.  66.  Ore.  — Fer- 
rari v.  Beaver  Hill  Coal  Co.,  54  Ore. 
210,  94  Pac.  181,  95  Pac.  498,  102  Pac. 
175,  1016;  Salem  Traction  Co.  v.  Anson, 
41  Ore.  562,  67  Pac.  1015,  69  Pac.  675. 
Tex.  —  Dutton  v.  Norton,  1  White  &  W. 
Civ.  Cas.   §357. 

Liberal  Construction.  —  "A  notice  of 
appeal  must  be  liberally  construed." 
Anderson  v.  County  of  Meeker,  46 
Minn.  237,  48  N.  W.  1022;  Town  of 
Hoven  V.  Orton,  37  Minn.  445,  35  N. 
W.  264. 

37.  By  statute  in  Washington,  for 
example,     it     is     so     provided.       See 
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Reynolds  v.  Reynolds,  42  Wash.  107,  84 
Pac.    579;    James    v.    James,    35    Wash. 
!55,   77  Pac.   1082;   Brown  V.  Calloway, 
-sh.  175,  75  Pac.  630. 

38.  Biggert  v.  Nichols,  18  Misc.  596, 
42  N.  Y.  Supp.  472;  Patterson  v.  Me- 
Cunn,  9  Civ.  Proc.  122,  38  Hun  531. 
Compare  State  Sav.  Bank  v.  Ratcliffe, 
111  Iowa  662,  82  N.  W.  1011. 

39.  Appellant's  attorney  may  serve 
id  some  states.  See,  Wheeler  v.  Cragin, 
25  Ore.  602,  38  Pac.  308;  Horr  v.  Aber- 
deen Packing  Co.,  7  Wash.  354,  35  Pac. 
125. 

40.  Cal.  —  In  re  Scott's  Estate,  124 
Cal.  671,  57  Pac.  654;  Lacoste  v.  East- 
land, 117  Cal.  673,  49  Pac.  1046.  Ind 
Rose  v.  Owen,  37  Ind.  App.  125,  76  N. 
E.  412.  la.  —  American  Emigrant  Co. 
v.  Long,  105  Iowa  194,  74  N.  W.  940. 
N.  D.  —  National  Bank  of  Commerce  «. 
Pick,  13  N.  D.  74,  99  N.  W.  63.  Wash. 
Sipes  v.  Puget  Sound  Electric  R.  Co., 
50  Wash.  585,  97  Pac.  723;  In  re 
Murphy's  Estate,  26  Wash.  222,  66  Pac. 
424.  Wis.  —  Harris  V.  Snyder,  113  Wis. 
451,  89  N.  W.  660. 

Appellee  Dead.  —  If  appellee  has 
died,  notice  cannot  be  served  upon  his 
former  attorney^  unless  such  attorney 
has  been  retained  by  the  personal  rep- 
resentative of  the  deceased.  Holt  v. 
Idleman,  34  Ore.  114,  54  Pac.  279. 

Attorney  Discharged.  —  Although  an 
attorney  of  record  has  been  discharged, 
nevertheless,  if  appellant  has  no  notice 
of  such  fact,  service  made  upon  such 
attorney  is  held  sufficient.  Rose  v. 
Owen,  37  Ind.  App.  125,  76  N.  E.  412. 
And  see  American  Emigrant  Co.  v. 
Long,  105  Iowa   194,  74  N.  W.  940. 

Attorney  Withdrawing.  —  An  attor- 
ney cannot  withdraw  from  a  cause  so 
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that  the  appellee  shall  be  personally  served,41  while  others  may  re- 
quire that  service  shall  be  upon  the  attorney.42  When  service  is 
required  upon  the  clerk  of  the  court,43  service  upon  his  deputy  is 
sufficient.44 

16.  Time  of  Service.  —  The  service  of  notice  must  he  made  within 
1he  time  prescribed  by  the  statute  or  rules  of  court,45  and  if  the  no- 
lice  is  not  se  time,  the  appeal  will  be  dismissed.46 

Filing  and  Serving.  —  Where,  by  statute,  an  appeal  is  taken  by  both 
/ling  and  serving  a  notice  of  appeal,  the  order  of  these  requirements 
it;  immaterial,  and,  in  absence  of  provision  to  the  contrary,  the  serv- 
ice may  precede  the  filing.47 

17.  Manner  of  Service.  —  Personal  service  should  be  made  in  all 
cases  where  it  is  practicable,48  and  it  is  usual  to  deliver  a  copy  of 

as  to  prevent  service  of  notice.  Graves 
V.  Graham,  18  Misc.  600,  43  N.  Y.  Supp. 
50^. 

Insane  Person.  —  The  statute  may 
provide  that  service  may  be  made  upon 
the  guardian  of  an  insane  person.  Shoe- 
maker v.  Smith,  80  Iowa  655,  45  N.  W. 
744. 

Corporations.  —  Service  of  notice  of 
I  upon  corporations  is  governed, 
usually ,  by  the  general  law  relating  to 
the  service  of  original  process.  See 
Ind.  —  Wolfe  P.  Peirce,  23  Ind.  App. 
591,  55  IT.  E.  872.  la.  —  Farmer's  Loan 
&  T.  Co  v.  Newton,  97  Iowa  502,  66 
N.  W.  784.  Ore.  —  Oregon  R.  &  N.  Co. 
inbirne,  26  Ore.  262,  37  Pac. 
1030. 

41.  Indiana. —  Appeals  taken  in  va- 
cation require  notice  upon  the  appellee. 
O'Mara  v.  Wabash  K.  Co.,  150  Ind.  648, 
50  N.  E.  821;  Dailey  v.  Deinhart,  22 
Ind.  App.  S97,  53  N.  E.  1135;  Dough- 
erty V.  Brcwn,  21  Ind.  App.  115,  51  N. 
E.  "729. 

Missouri.  ■  -  See  Jordan  v.  Bowman, 
28  Mo.  App.  608. 

42.  In  re  Nelson's  Estate,  128  Cal. 
242,  60  Pac.  772,  construing  section 
1015  of  Code  Civ.  Proc;  First  Nat. 
Bank  v.  Bernaid,  4  Colo.  71. 

43.  See  ante,  VI,  V.  9. 

44.  Cullison  V.  Lindsay,  108  Iowa 
124,  78  N.  W.  847;  Wheeler  &  Wilson 
Mfg.  Co.  v.  Sterrett,  94  Iowa  158,  62 
N.  W.  675. 

45.  Colo. —  Cody  v.  Filley,  4  Colo. 
436.    Idaho.  —  Moe  v.  Harger,  10  Idaho 

77  Pac.  645.  Ind. — Moore  v. 
Bankers'  Surety  Co.,  34  Ind.  App.  633, 
73  N  E.  607;  Dailev  v.  Deinhart,  22 
Ind.  App.  697,  53  N.  E.  1135.  N.  D.  — 
Stierlen  P.  Stierlen,  8  N.  D.  297,  78 
N.  W.  990.     Ohio.  —  Layer  v.  Schaber, 


57  Ohio  St.  234,  48  N.  E.  939.  S.  C.  — 
Walters  v.  Laurens  Cotton  Mills,  53  S. 
C.  155,  31  S.  E.  1.  Wis.  —  Munk  v. 
Anderson,  94  Wis.  27,  68  N.  W.  407. 

46.  Ark.  —  Robinson  r.  Arkansas  L. 
&  T.  Co.,  72  Ark.  475,  81  S.  W. 
609.  Cal.  —  In  re  Turner's  Estate,  139 
Cal.  85,  72  Pac.  718;  Sutter  County  v. 
le,  128  Cal.  180,  60  Pac.  757. 
Colo. —  Cody  v.  Tilley,  4  Colo.  436. 
Ind.  —  Ashley  v.  Henderson,  32  Ind. 
242,  69  N.  E.  469.  la.  —  Roe 
v.  McCanghan,  113  Iowa  274,  85  X. 
W.  21.  Mont.  —  Territory  v.  Harris, 
17  Pac.  557.  Ohio. — 
Twenty  Fourth  Ward  Loan  Co.  v.  Jo- 
seph, 8  Ohio  C.  C.  227.  S.  C.  —  Allen 
r.  Stokes,  19  S.  C.  602.  Wash.  —  Love- 
day  v.  Parker,  50  Wash.  260,  97  Pac. 
62;  Krutz  r.  Isaacs,  43  Wash.  714,  86 
Pac.   167. 

Waiver  by  Acceptance.  —  It  has 
been  held,  however,  that  an  acceptance 
of  service  is  a.  waiver  of  any  objec- 
tion that  was  not  served  in  time. 
Struver  v.  Ocean  Ins.  Co.,  9  Abb.  Pr. 
(N.  Y.)  23.  Elsewhere,  however,  the 
statutory  period  is  held  jurisdictional, 
and  an  acceptance  after  the  time  has 
expired  constitutes  no  waiver.  Studer 
v.  Federle,  57  Mo.  App.  534. 

47.  Cal.  —  Galloway  v.  Rouse,  63 
Cal  280.  Colo.  —  Daniels  V.  Daniels, 
9  Colo.  133,  10  Pac.  657.  Idaho.— 
Reynolds  v.  Corbus,  7  Idaho  481.  63 
Pac.  884;  Slocum  v.  Slocum,  1  Ida.  o 
589.  Mont.  —  Courtright  V.  Berkins,  2 
Mont.  404.  Wash.  —  Littlejohn  v. 
Miller,  5  Wash.  399,  31  Pac.  758;  Sad- 
ler v.  Niesz,  5  Wash.  182,  31  Pac. 
630,  1030. 

48.  Nations  v.  Johnson,  24  How. 
(TJ.  S.)  195,  16  L.  ed.  628. 
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the  original  notice.49  Under  the  authority,  however,  of  the  statutes 
or  rules  of  court,  service  may  be  made,  in  proper  cases,  by  mail,50  or 
by  publication.51  Where  the  statute  prescribes  the  mode,  this  must, 
of  course,  be  followed.52 

18.  Proof  of  Service.  —  In  order  to  give  the  appellate  court  juris- 
diction, the  record  on  appeal  must  affirmatively  show  that  notice  was 
duly  given.53  It  is,  therefore,  essential  that  proof  of  such  service 
should  be  made.54  This  may  be  shown,  according  to  the  mode  of 
service,  by  an  affidavit  of  the  appellant,  or  of  his  counsel;55  by  an 


49.  Consult  the  statutes;  and  see 
the  following  cases:  Cal.  —  Mohr  v. 
Byrne,  131  Cal.  288,  63  Pac.  341; 
Peck  v.  Agnew,  126  Cal.  607,  59  Pac. 
125.  Mich.  —  Hosey  v.  Ionia  Circuit 
Judge,  120  Mich.  280,  79  N.  W.  177. 
Nev.  —  Clark  v.  Strouse,  11  Nev.  76. 
Wash.  —  Sackman  v.  Thomas,  24  Wash. 
660,    64   Pac.    819. 

Original  Not  Filed. — A  copy  neces- 
sarily implies  an  original,  and  a  de- 
livery of  a  purported  copy  of  notice, 
no  original  having  been  filed,  is  void. 
Spofford  v.  White  Eiver  Valley,  etc. 
Co.,   24  Nev.    184,   51    Pac.    115. 

50.  Consult  the  statutes;  and  see 
the  following  cases:  Cal.  —  Linfortli 
v.  White,  129  Cal.  188,  61  Pac.  910; 
Heinlen  v.  Heilbron,  94  Cal.  636,  30 
Pac.    8;    Luck    v.    Luck,    83    Cal.    574, 

23  Pac.  1035.  Idaho.  —  Titiman  v. 
Alamance  Min.  Co.,  9  Idaho  240,  74 
Pac.  529.  .  Mass.  —  Foley  v.  Talbot, 
162  Mass.  462,  39  N.  E.  40.  Minn.— 
Steinbach  v.  Frevel,  104  Minn.  57,  115 
N.  W.  947;  Thorson  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  32  Minn.  434,  21  N.  W. 
471.  Nev.  —  Simon  v.  Matson,  25  Nev. 
405,  61  Pac.  478.  Wash.  — De  Koberts 
V.  Stiles,  24  Wash.  611,  64  Pac.  795; 
Horr  v.  Aberdeen  Packing  Co.,  7  Wash. 
354,  35  Pac.  125. 

51.  U.     S.  —  Nations     v.     Johnson, 

24  How.  195,  16  L.  ed.  628.  Ind.— 
Shoefer  v.  Nelson,  17  Ind.  App.  489, 
46  N.  E.  1021.  Tenn.  —  Fitzimmons 
v.  Johnson,  90  Tenn.  416,  17  S.  W. 
100. 

Appeal  a  Continuation  of  the  Suit. 
Service  by  publication  in  appellate 
proceedings  is  intimately  connected 
with  the  doctrine  that  an  appeal,  or 
a  writ  of  error,  is  a  continuation  of 
the  original  suit.  Consequently,  when 
a  party  has  been  served  with  notice 
in  a  lower  court,  and  has  appeared. 
and    has    secured    an    erroneous    judg- 
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ment  in  his  favor,  he  cannot  volun- 
tarily absent  himself  from  the  juris- 
diction of  the  appellate  court,  so  as 
to  render  it  impossible  to  give  him 
notice  of  an  appeal.  In  such  a  case, 
service  by  publication  is  sufficient  to 
give  the  appellate  tribunal  jurisdic- 
tion of  the  subject  and  the  person, 
and  is  also  sufficient  to  support  the 
judgment  of  the  appellate  court. 
Mr.  Justice  Clifford  in  Nations  v. 
Johnson,  24  How.  (U.  S.)  195,  16  L. 
ed.  628.  See,  also,  Sanford  v.  San- 
ford,  28  Conn.  6;  Meyer  v.  Hartman, 
14   Mo.   App.    130. 

52.  Cal.  —  Kover  v.  Benedict,  4 
Cal.  App.  48,  87  Pac.  231.  Ind.— 
Dailey  V.  Deinhart,  22  Ind.  App.  697, 
53  N.  E.  1135.  Mass. —  Foley  v.  Tal- 
bot, 162  Mass.  462,  39  N.  E.  40.  Mo. 
Fuller  v.  McClure,  25  Mo.  App.  418. 
N.  H.  — Clough  v.  Sanders,  53  N.  H. 
618.  S.  D.  — Pierre  Sav.  Bank  V.  El- 
lis, 9  S.  D.  251,  68  N.  W.  545. 

53.  See,  infra,  VII. 

54.  Cal.  —  Modesto  Bank  v.  Owens, 
121  Cal.  223,  53  Pac.  552;  Pacific 
Mut.  Life  Ins.  Co.  v.  Shepardson,  76 
Cal.  376,  18  Pac.  398.  Mo.  — Williams 
v.  Beck,  63  Mo.  App.  149.  Nev. — 
Elder  v.  Frevert,  18  Nev.  278,  3  Pac. 
237;  Lambert  v.  Moore,  1  Nev.  344. 
Wash.  —  Fairfield  V.  Binnian,  13  Wash. 
1,   42  Pac.   632. 

55.  Mendioca  v.  Orr,  16  Cal.  368. 
Affidavit   of   Service.  —  An    affidavit 

of  service  is  usually  required,  for  ex- 
ample, in  cases  where  notice  has  been 
given  by  mail.  The  statutes,  however, 
should  be  consulted  as  to  the  local 
requirements.  For  construction  of 
some  of  the  statutes  upon  proof  by 
affidavit,  see  the  following  cases: 
Cal.  —  Self  ridge  v.  Paxton,  135  Cal. 
281,  67  Pac.  138;  Mohr  v.  Byrne,  131 
Cal.  288,  63  Pac.  341;  Linforth  v. 
I  White,    129    Cal.    188,    61    Pae.    910; 
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indorsement  of  the  attorney  for  the  appellee  ;56  or  by  the  return  of 
the  officer  who  served  the  notice.57 

19.  Filing  Proofs  of  Sendee.  —  The  proofs  of  service  must  be  filed 
with  the  clerk  of  the  lower  court,58  within  the  time  required  by 
law.59  Thereupon  they  are  transmitted  to  the  appellate  court  as  a 
part  of  the  record  for  review. 

20.  Waiver  of  Notice.  —  The  right  to  notice  is  generally  held  to  be 
waived  by  either  a  general  appearance,60  or  by  a  special  appearance, 
for  the  purpose  of  moving  for  dismissal  upon  grounds  other  than 
want  of  notice.61     Also  a  filed  stipulation  that  the  appeal  has  been 


Perri  v.  Beaumont,  88  Cal.  108,  25  Pac. 
1109;  Pacific  Mut.  L.  Ins.  Co.  v.  Shep- 
ardson,  76  Cal.  376,  18  Pac.  398.     Mc. 

olz  v.  Windhorst,  7  Mo.  App. 
S.   D.  —  House*    v.    Nolting,   11    S.    D. 
483,   78   N.   W.  955. 

56.  Colo. —  Cody  r.  Filley,  4  Colo. 
342.  Ore.  —  Lillienthal  v.  Caravita, 
15    Ore.    339,    15    Pac.    280.      Wash. — 

an   V.   Thomas,  24   Wash.  660,   64 
Pac.  819. 

Extent  of  Indorsement.  —  Where  an 
attorney  admitted  "the  receipt  of  a 
copy  oi'  the  within  paper,"  on  a  cer- 
tain date,  such  indorsement  admitted 
nothing  except  the  service  of  a  copy 
of  the  paper  on  that  date,  and  did 
not  operate  as  a  waiver  of  an  ob- 
jection that  the  notice  had  not  been 
filed  within  the  time  required  by 
ute,  Towdy  r.  Ellis.  22  Cah  '" 
Brooks  v.  Nevada  Nickel  Svndicate, 
24  Nev.  264,   I  75. 

One  Attorney  For  Several  Parties. 
Admission  of  service  by  an  attorney 
of  record  for  several  parties,  where 
the  notice  was  addressed  to  only  one 
of  such  parties,  by  an  indorsement 
acknowledging  service  for  the  party  to 
whom  the  notice  was  addressed,  does 
^nt  constitute  an  admission  of  ser- 
by  or  for  the  other  party  or 
parties.  As  to  such  persons  the  notice 
is  ineffectual.  Burnett  v.  Piercy,  149 
Cal.  178,  86  Pac.  603;  Estate  of  Pen- 
143   Cal.  135,   76  Pac.   962. 

57.  Thomas  r.  Moore,  46  Mo.  App. 
22;  Boyle  V.  Tolen,  8  Mo.  App.  93; 
Hermann  v.  Huteheson,  33  Ore.  239, 
53  Pac.  4S9:  Sloper  v.  Carey,  9  Ore. 
511:  Rov  v.  Eorsley,  6  Ore.  270. 

58.  Best  r.  Best,  22  Wash.  695,  60 
Pac.  58:  Dahl  i.  Tibbals,  5  Wash.  259, 
31  Pac.  868. 

59.  la.  —  Littleton  Bav.  Bank  P. 
Osceola    Land    Co.,    76    Iowa    660,    39 


N.  W.  201.  N.  D.  —  Nat.  Bank  of 
Commerce  v.  Pick,  13  N.  D.  74,  99 
N.  W.  63.  Wash.  —  Collins  v.  Kinnear, 
37  Wash.  453,  79  Pac.  995;  Best  V. 
Best,  22  Wash.  695,  60  Pac.  58;  Howard 
v.  Shaw,  10  Wash.  151,  38  Pac.  746. 

60.  Cal. —  Bell  v.  San  Francisco 
Bav.  Union,  153  Cal.  64,  94  Pac.  225; 
Hibernia  Savings  &  Loan  Soc.  v.  Lewis, 
111  Cal.  519,  44  Pac.  175.  Colo.— 
Coby  r.  Halthusen,  16  Colo.  10,  26  Pac. 
148.  Fla.  —  Garrison  v.  Parsons,  41 
Fla.  143,  25  So.  336;  State  v.  Canfield, 
40  Fla.  36,  23  So.  591,  42  L.  R.  A.  72. 
Ind.  —  Goodrich  v.  Stangland,  155  Ind. 
279,  58  N.  E.  148;  Jefferies  v.  Orndorf, 
44  Ind.  App.  225,  88  N.  E.  958.  Mich. 
Hirsh   v.  Fisher,   138   Mich.   95,   101   N. 

18.  Mont.  —  Payne  v.  Davis,  2 
Mont.  381.  Utah.  —  Belleville  Pump 
and  Skein  Works  v.  Samuelson,  16  Utah 
119,  51  Pac.  150.  See  the  title  "Ap- 
pearances." 

61.  U.  S.  —  Andrews  v.  Nat.  Foun- 
dry &  Pipe  Works,  77  Fed.  774,  23  C.  C. 
A.  454,  36  L.  E.  A.  139.     Ind.  Ter.— 

r.  Newman,  1  Ind.  Ter.  284,  37 
8.  W.  54.  La.  —  Vallee  P.  Hunsberry, 
108  La.  136,  32  So.  359.  Neb.  — State 
p.  Shrader,  73  Neb.  618,  103  N.  W.  276, 
119  Am.  St.  Rep.  913.  N.  D.  —  Woods 
P.  Walsh,  7  N.  D.  376,  75  N.  W.  7_G7. 
Tex.  —  Overton  V.  "Flrrv,  49  Tex.  77:J; 
Hall  v.  LaSalle  County  (Tex.  Civ. 
App.),  46  S.  W.  863.  Contra,  Callahan 
V.  Jennings,  16  Colo.  471,  27  Pac.  1055. 

Premature  Appeal.  —  Waiver  of  No- 
tice.—  Where  an  appeal  lies  only  from 
a  final  judgment,  a  notice  of  appeal  in 
open  court  before  the  entry  of  judg- 
ment is  no  notice  at  all.  The  fact  that 
the  opposite  party  subsequently  took 
part  in  the  settlement  of  the  statement 
of  facts  does  not  estop  him  from  mov- 
ing for  want  of  jurisdictional  process, 
and  having  the  cause  dismissed.    Marsh 

vol.  n 


320 


APPEALS 


perfected,  may  operate  as  a  waiver.62  The  filing  of  a  brief  in  the  ap- 
pealed case  by  the  appellee  has  also  been  held  a  waiver  of  notice.63 
In  some  jurisdictions,  the  filing  of  the  notice  with  the  clerk  is  held 
mandatory  and  jurisdictional,  and,  as  such,  cannot  be  waived  by 
any  stipulations  of  the  parties.64 

21.  Eelief  for  Failure  To  Serve.  —  Although  a  failure  to  serve  pro- 
cess or  notice  within  the  required  time  will,  generally,  result  in  a 
dismissal  of  the  appeal,65  yet,  in  some  jurisdictions,  by  force  of  stat- 
ute or  rules  of  court,  discretion  may  be  given  to  the  court  to  supply 
the  omission  where  the  failure  was  due  to  mistake  or  excusable  de- 
lay.66 

Ignorance  of  a  rule  of  court  requiring  service  to  be  made  within 
a  certain  time  is,  however,  no  excuse.67  Under  some  statutes,  courts 
cannot  extend  the  time  allowed  for  appeal  by  allowing  notice  after 
the  prescribed  time  for  service  has  expired.68 

26  So.  814.  Mich.  —  Garratt  v.  Litch- 
field, 10  Mich.  451.  N.  Y.  —  Hall  V. 
City  of  New  York,  176  N.  Y.  293,  63 
N.  E.  363;  Cooper  v.  Cooper,  76  App. 
Div.  221,  78  N.  Y.  Supp.  397;  Claflin  v. 
Du  Bois,  48  Hun  620,  1  N.  Y.  Supp.  150; 
Zinsser  v.  Seiler,  7  Daly  464.  S.  C. — 
Wallace  v.  Carter,  30  S.  C.  610,  9  S.  E. 
659. 


v.  Degeler,  3  Wash.  71,  27  Pac.  1073. 

Actual  Notice.  —  Laches.  —  Where 
appellee  had  actual  notice  of  an  appeal, 
although  no  formal  notice  was  served, 
and  the  cause  was  submitted,  his  at- 
torneys taking  the  papers  on  file  in  the 
clerk's  office,  giving  the  usual  receipt 
therefor,  and  retained  them  for  nearly 
two  years,  and  made  no  formal  objec- 
tion to  want  of  formal  notice  until 
after  the  cause  was  decided,  appellee 
by  such  delay  was  held  to  have  waived 
any  right  to  have  the  submission  set 
aside  and  the  appeal  dismissed.  Archey 
V.  Knight,   61   Ind.   311. 

62.  Burnett  v.  Piercy,  149  Cal.  178, 
86  Pac.  603.  And  see  Daley  v.  Francis, 
153  Mass.  8,  26  N.  E.  132.  But  compare 
Gibes  v.  Greenville  &  C.  E.  Co.,  14  S. 
C    385 

*63.  Ind.  —  Pittsburgh,  C,  C.  &  St. 
L.  E.  Co.  v.  Eeed,  36  Ind.  App.  67,  75 
N.  E.  50.  Mich.  —  Cameron  v.  Adams, 
31  Mich.  71.  W.  Va.  —  Dent  v.  Pick- 
ens, 61  W.  Va.  488,  58  S.  E.  1029. 

Contra,  Guy  v.  Mayes,  141  Mo.  441, 
44  S.  W.  253.  And  see  Biles  v.  Beadle, 
93  Mo.  App.  628,  67  S.  W.  708. 

64.  Cal.  —  Bonds  v.  Hickman,  29 
Cal.  460.  Fla.  —  Player  v.  Bokenfohr, 
40  Fla.  415,  24  So.  472.  la.  — State 
Sav.  Bank  v.  Eatcliffe,  111  Iowa  662, 
82  N.  W.  1011.  Nev.  —  Marx  v.  Lewis, 
24  Nev.  306,  53  Pac.  600.  Ore.  — Oli- 
ver v.  Harvey,  5  Ore.  360.  Wash. — 
Sawtelle  v.  Weymouth,  14  Wash.  21, 
43  Pac.  1101. 

65.  Ante,  VI,  V,  1. 

66.  Ind.  — Bank  of  Westfield  v.  In- 
man,  133  Ind.  287,  32  N.  E.  885;  Hutts 
v.  Martin,  131  Ind.  1,  30  N.  E.  698.  La. 
Cockerham  v.  Bosley,  52  La.  Ann.  65, 
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Inherent  Authority.  —  In  Indiana,  the 
supreme  court  has  said,  "This  court  has 
inherent  power  to  relieve  a  party 
against  fraud,  accidents,  and  mistakes 
in  proper  cases,  and  permit  him  to  per- 
fect his  appeal  after  the  expiration  of 
the  year."  Bank  of  Westfield  v.  In- 
man,  supra;  Smythe  v.  Boswell,  117  Ind. 
365,  20  N.  E.  263. 

Misconduct  of  Attorney.  —  The  negli- 
gence of  an  attorney  is  the  negligence 
of  the  client,  and  where  a  plaintiff  in 
error  fails  to  give  notice  of  the  suing 
out  of  his  writ  as  required  by  statute, 
the  writ  will  be  dismissed  even  though 
the  failure  be  owing  to  the  misconduct 
of  his  attorney.  Tierman  v.  Eichards, 
7  Mo.  App.  597. 

Intervening  Parties  Withdrawing. — 
When  notice  is  required  to  be  served 
upon  all  adverse  parties,  and  where  in- 
tervening defendants  below  were  not 
served,  and  where,  after  appeal  taken, 
the  interveners  were  dismissed  from 
the  action  at  their  own  request,  this 
fact  did  not  cure  the  failure  to  serve 
them  with  notice  while  they  were  yet 
parties  who  had  appeared  in  the  cause. 
Old  Nat.  Bank  v.  O.  K.  Gold  Min.  Co., 
19  Wash.  194,  52  Pac.  1065. 

67.  Baker  v.  Terrell,  8  Minn.  195. 

68.  Ind.  —  Dougherty  v.  Brown,  21 
Ind.  App.   115,  51  N.  E.  729.     Neb.— 
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22.  Docketing.  —  In  some  jurisdictions,  the  case  must  be  docketed, 
in  clue  time,  in  the  appellate  court,  in  order  to  perfect  the  appeal.89 
The  mere  forwarding  of  the  appellate  record  by  the  clerk  of  the 
lower  court  does  not,  generally,  effect  this  result,  but  the  appellant,  or 
his  attorney,  should  see  that  the  case  is  duly  entered  upon  the  ap- 
pellate docket  of  the  reviewing  court.70 

Costs. —  It  is  also,  generally,  necessary  that,  at  such  time,  the  ap- 
pellant should  provide  for  the  advanced  costs.71 

Failure  to  docket,  or  enter,  the  case  within  the  time  required  by  law 


Republican  Val.  R.  Co.  v.  Sayre,  13 
Neb.  280,  13  N.  W.  404;  Baker  v.  Sloss, 
13  Neb.  230,  13  N.  W.  212.  N.  Y. — 
Clapp  v.  Hawley,  97  N.  Y.  610;  Liv- 
ingston V.  N.  Y.  El.  R.  Co.,  58  Hun  131, 

11  N.  Y.  Supp.  359.  See,  however, 
Claflin  v.  Du  Bois,  48  Hun  620,  1  N.  Y. 
Supp.   150. 

Grounds  for  Belief  Too  Late.  —  That 
appellant  was  misled  by  alleged  acts  of 
appellee's  attorneys  cannot  avail  him 
as  a  ground  for  relief  when  such  acts 
took  place  after  the  time  for  perfect- 
ing the  appeal  had  already  expired.  Co- 
burn  v.  Whitaker  &  Garrett  Lumb.  Co., 

12  Ind.  App.  340,  38  N.  E.  1094. 

69.  U.  S.  —  Grigsby  v.  Purcell,  99  U. 
S.  505,  25  L.  ed.  354.  Colo.  —  Thomas 
17.  Beattie,  42  Colo.  235,  93  Pac.  1093; 
Tierney  v.  Campbell,  7  Colo.  'App.  299, 
44  Pac.  948.  But  see  People  V.  District 
Court,  33  Colo.  416,  80  Pac.  1069.  Ga. 
McDaniel  V.  tfaugh,  58  Ga.  598.  Ky. — 
Sweeney  v.  Coulter,  22  Ky.  L.  Rep.  399, 
57  S.  W.  254,  470.  Mass.  —  Burlingame 
r.  Bartlett,  101  Mass.  593,  37  N.  E.  748. 
Minn.  —  Hinterminster  v.  Brady,  70 
Minn.  437,  73  N.  W.  145.  N.  C.  —  In  re 
Berry,  107  N.  C.  326,  12  S.  E.  125; 
Avery  v.  Pritchard,  93  N.  C.  266.  See, 
however,  Barden  v.  Stickney,  130  N.  C. 
62,  40  S.  E.  842. 

Not  Requisite  in  Some  States —  In 
■©me  states,  however,  the  appellate 
inrisdiction  does  not  depend  upon  the 
docketing  of  the  cause.  See  Ring  v. 
Penn,  43  Ohio  St.  57,  1  N.  E.  84.  Com- 
pare Cobb  v.  Rice,  12S  Mass.  11.  See, 
also.  In  re  New  Iberia  Cotton  Mills  Co., 
113  La.  404,  37  So.  8. 

70.  TJ.  S.  —  See  Green  v.  Elbert,  137 
U.  S.  615,  11  Sup.  Ct.  188,  34  L.  ed. 
792.  Ga.  — McDaniel  v.  Baugh,  58  Ga. 
598.  la.  —  Scott  p.  Lasell,  71  Iowa  180, 
32  N.  W.  322.  N.  J.  — See  Gaskill  v. 
Miller,  71  N.  J.  L.  103,  58  Atl.  81. 

Rules  of  Court.  —  Requirements  as  to 

21 


the  entry  or  docketing  of  causes  are 
governed,  generally,  by  the  rules  of  the 
appellate  court.  The  rules  of  the  Su- 
preme Court  of  the  United  States  pro- 
vide, for  example,  as  follows:  "It 
shall  be  the  duty  of  the  plaintiff  in 
error  or  appellant  to  docket  the  case 
and  file  the  record  thereof  with  the 
clerk  of  this  court  by  or  before  the  re- 
turn day,  whether  in  vacation  or  term 
time."     Rule  9. 

Clerk  Failing  To  Docket  Cause. — 
Under  the  Colorado  statute,  requiring 
an  appeal  from  the  county  to  the  dis- 
trict court  to  be  docketed  within  thirty 
days  after  being  lodged  with  the  clerk, 
the  supreme  court  has  said:  "We  are 
of  opinion  that  when  an  appellant  has 
properly  lodged  his  appeal,  and  within 
the  thirty  days  pays  the  amount  of 
the  deposit  required  by  its  rule,  in 
legal  contemplation  the  cause  is  then 
docketed.  The  fact  that  the  clerk  did 
not  do  his  duty  under  the  statute  by 
formally  entering  the  cause  in  his  reg- 
ister and  docketing  it  cannot  operate 
to  the  prejudice  of  appellant."  Peo- 
ple v.  District  Court,  33  Colo.  416, 
80   Pac.    1069. 

Appellee  Docketing.  —  Dismissal.  — 
Where  appellant  fails  to  docket  his 
appeal  in  time,  the  rule,  in  some  jur- 
isdictions, is  that  the  appellee  may, 
upon  motion,  have  the  appeal  dock- 
eted, and  then  may  move  for  its  dis- 
missal. Sen  Rose  v.  Shaw,  105  N  C. 
126,    10    S.    E.    1055. 

71.  U.  S.  —  Green  v.  Elbert,  137  U. 
S.  615,  11  Sup.  Ct.  188,  34  L.  ed. 
702;  Richardson  v.  Green,  130  U  S 
104,  9  Sup.  Ct.  443,  32  L.  ed.  872. 
Colo.  —  People  v.  District  Court,  etc. 
of  Denver,  33  Colo.  416,  80  Pac.  1069. 
N.  C.  —  West  V.  "Reynolds,  94  N.  C. 
3°3 

U\  S.  Supreme  Court.  —  In  the 
Supreme   Court   of   the   United   States, 
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may  be  cause  for  dismissal,72  but  under  rules  of  court,  for  good  cause 
shown,  the  appellate  court  may  enlarge  the  time,  before  its  expira- 
tion.73 

23.  Appearance.  —  The  docketing  of  a  case  generally  constitutes, 
for  personal  jurisdiction,  the  appearance  of  the  appellant,74  and  an 


the  practice,  since  the  Act  of  March  3, 
1883  (22  Stat.  631,  c.  143),  has  been 
for  parties  to  deposit  the  sum  of  $25 
in  lieu  of  a  fee  bond.  The  fee  for 
docketing  a  case  and  filing  and  indors- 
ing the  transcript  of  the  record  is 
fixed  by  rule  at  five  dollars,  and  the 
twenty-five  dollars  covers  that  sum 
and  the  estimated  costs  up  to  the  time 
for  printing.  See  Rule  10,  Sup.  Gt. 
Rules,  and  see  Green  v.  Elbert,  137 
U.  S.  615,  11  Sup.  Ct.  188,  34  L.  ed. 
792. 

72.  U.  S.  — Fowler  v.  Hamill,  139 
U.  S.  549,  11  Sup.  Ct.  663,  35  L.  ed. 
266;  Green  v.  Elbert,  137  U.  S.  615, 
11  Sup.  Ct.  188,  34  L.  ed.  792;  Kil- 
lian  v.  Clark,  111  U.  S.  784,  4  Sup. 
Ct.  700,  28  L.  ed.  599.  Colo.— 
Tierney  v.  Campbell,  7  Colo.  App.  299, 
44  Pac.  948.  Fla.  —  Benbou  v.  Mar- 
quis, 17  Fla.  236.  N.  J.  — Gaskill  v. 
Miller,  71  N.  J.  L.  103,  58  Atl.  81. 
N.  C  —  Causey  v.  Snow,  116  N.  C.  497, 
21  S.  E.  179;  Joyner  v.  Hines,  108 
N.  C.  413,  12  S.  E.  901.  Tex.— 
Berry  v.  Blankenship,  30  Tex.  380  (ap- 
peal may  be  stricken  from  the  docket). 

Dismissal  Discretionary.  —  In  con- 
struing the  Minnesota  statute,  requir- 
ing a  cause  upon  appeals  from  pro- 
bate courts  to  the  district  court  to 
be  placed  upon  the  calendar  on  or  be- 
fore the  first  day  of  the  term,  etc., 
the  supreme  court  has  held  that  the 
placing  of  the  cause  upon  the  calendar 
relates  merely  to  the  procedure  after 
the  court  has  acquired  jurisdiction. 
Although  the  right  of  an  appellee  to 
have  the  appeal  dismissed  is  prima 
facie  absolute,  the  district  court  may, 
in  its  discretion,  direct  the  case  to  be 
placed  upon  the  calendar.  Hinter- 
minster  v.  Brady,  70  Minn.  437,  73  N. 
W.   145. 

Docketing  Before  Dismissing.  —  In 
some  jurisdictions,  a  cause  must  be 
regularly  placed  upon  the  docket  be- 
fore any  motion  relating  to  it  can  be 
entertained.     Thus,  in  Kentucky,  where 


appellee  moved  for  affirmance  on  the 
ground  of  delay,  and  appellant  moved 
to  dismiss  the  cause  without  preju- 
dice, it  was  held  that  until  the  cause 
was  docketed  there  could  be  no  dis- 
position of  it  on  either  of  the  pending 
motions,  and  the  case  must  be  passed 
till  docketed  in  the  usual  way. 
Sweeney  v.  Coulter,  22  Ky.  L.  Rep. 
399,  57  S.  W.  254.  That  appellee  may 
docket  and  then  move  for  dismissal, 
see  next  preceding  note  70. 
.  73.  Ga.  —  ITolt  V.  Edmondson,  31 
Ga.  357.  Minn.  —  Hinterminster  v. 
Brady,  70  Minn.  437,  73  N.  W.  145. 
Neb.  —  Continental  B.  &  L.  Assn.  v. 
Mills,  44  Neb.  136,  62  N.  W.  478,  fail- 
ure of  clerk  to  prepare  transcript.  N. 
C  — West  v.  Reynolds,  94  N.  C.  333. 
Pa.  —  Shrope  v.  Cauley,  12  Pa.  Co.  Ct. 
•217.  Tex.— Chambers  v.  Fisk,  20  Tex. 
343. 

Federal  Supreme  Court.  —  "  For 
good  cause  shown,  the  justice  or  judge 
who  signed  the  citation,  or  any  jus- 
tice of  this  court,  may  enlarge  the 
time,  by  or  before  its  expiration,  the 
order  of  enlargement  to  be  filed  with 
the   clerk   of  this   court."     Rule   9. 

74.  Such,  for  example,  is  the  fed- 
eral rule.  Supreme  Court  Rule  No. 
9  provides  that,  "Upon  the  filing  of 
the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  ap- 
pearance of  the  counsel  for  the  party 
docketing  the  ease  shall  be  entered." 
This  is  based,  of  course,  upon  the  fact 
that  the  clerk  of  the  supreme  court 
will  not  docket  a  case  unless  entry 
of  appearance  has  been  authorized. 
In  practice,  the  transcript  is  forwarded 
by  the  clerk  of  the  state  court,  who 
advises,  by  letter,  the  clerk  of  the  su- 
preme court  at  Washington  of  the  fact 
of  such  transmittal,  and  who  should 
state  in  his  letter  the  names  and  ad- 
dresses of  the  attorneys  of  record  in 
the  case.  To  these,  the  clerk  at  Wash- 
ington will  send  blank  entries  of  ap- 
pearance,  which    should    be    filled    out 
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appellant  who  has  submitted  and  briefed  his  case,  has  also  made  a 
general  appearance.70  When,  however,  the  case  is  called  upon  the 
calendar,  and  an  appellant  does  not  appear,  the  case  may  be  dis- 
missed,76 or  affirmed.77 

A  motion  by  appellee  to  dismiss  on  other  grounds  than  failure  of 
notice,78  or  a  motion  to  strike  out  the  bill  of  exceptions,79  will  con- 
stitute a  general  appearance  for  him.  The  filing  of  a  brief  addressed 
to  the  merits  of  the  case  may  also  constitute  a  general  appearance 
for  the  appellee,80  or  for  a  co-party.81 

One  who  has  the  right  to  join  in  an  appeal  may  do  so,  it  is  held, 
by  entering  a  voluntary  appearance  even  after  the  appeal  has  been 
perfected,82  but  a  joinder  in  error  by  one  appellee  does  not  give  the 


and  returned  to  him  by  mail.  The  at- 
torney of  record  for  plaintiff  in  error, 
or  appellant,  should  write,  requesting 
the  clerk  at  Washington  to  docket  the 
case,  sending  $25  as  a  preliminary 
payment  of  costs.  Burdick's  New 
Trials  and  Appeals,  pp.  310-311. 
See,    in    general,    the   title    "Appear- 

3.T1C6S. * ' 

75.  Ind.  —  Jeffries  v.  Orndorf,  44 
Ind.  App.  225,  88  N.  E.  958.  Kan.— 
Magee  v.  Hartzell,  7  Kan.  App.  489, 
54  Pac.  129.  Wash.  — Yesler  v.  Ogles- 
bee,  1   Wash.  Ter.   604. 

Attorney  Must  Be  Licensed.  —  An 
appearance,  by  the  filing  of  a  brief, 
attempted  for  plaintiff  in  error  by  an 
attorney  who  is  not  a  licensed  prac- 
titioner of  the  reviewing  court,  will 
not  be  considered,  and  the  case  will 
be  dismissed  for  want  of  prosecution. 
Brice  v.  Chapman,  95  Ga.  799,  22  S. 
E    525. 

76.  TJ.  S.  —  Radford  r.  Craig,  5 
Cranch  289,  3  L.  ed.  104.  Cal.  — Peo- 
ple v.  O'Brien,  39  Cal.  686.  Colo. — 
Allen  V.  King,  4  Colo.  App.  319,  35 
Pac.  1061.  Ga.  — -Griffith  v.  Mitchell, 
117  Ga.  476,  43  S.  E.  742;  Brice  v. 
Chapman,  95  Ga.  799,  22  S.  E.  525; 
Be  Loach  v.  Richards,  94  Ga.  730,  19 
S  E.  717.  Idaho. —  State  v.  Step- 
toe,  3  Idaho  754,  35  Pac.  690.  La.— 
Brown  tf.  Parish  Judge,  3  Mart.  (O. 
S  )  424  S.  C.  —  Holmes  v.  Boston  & 
P.  R.  Lumber  Co.,  40  S.  C.  545,  18 
S.  E.  889. 

77.  Cal.  —  People  v.  Barber,  134 
Cal  xix,  66  Pac.  725.  Ga.  —  Craton 
v  Hackney,  91  Ga.  192,  17  S.  E.  124. 
La.  — Guy  v.  McDuffie,  123  La.  641,  49 
So.  222.  Mo.  —  State  V.  Haynes,  35 
Mo.   199. 

Appellee  Failing  To  Appear.  —  Where 
no  appearance  is  made  for  the  appel- 


lee, the  judgment  below  will  be  re- 
versed. Butts  v.  Fenelon,  38  Wis.  664. 
And  upon  an  appeal  in  equity,  re- 
spondent making  no  appearance,  ap- 
pellant, upon  making  out  a  prima 
facie  case,  will  be  entitled  to  a  de- 
cree in  his  favor.  Donegan  v.  Murphy, 
6   Ore.   436. 

Judgment  Assumed  Correct.  —  If  the 
appellent  makes  no  appearance  the 
judgment  below  will  be  presumed  to 
be  correct.  Guy  v.  McDuffie,  123  La. 
641,  49   So.    222. 

78.  See  ante,  VI,  V,  20. 

79.  McNealv  v.  Bartlett,  123  Mo. 
App.  58,  99  8.  W.  767. 

Notice  Not  Waived  by  Appearand 
Tn  some  jurisdictions,  the  necessity 
of  giving  the  statutory  notice  is  made 
absolute,  and  even  an  appearance  will 
not  waive  such  a  failure.  Thus,  the 
supreme  court  of  Iowa  says:  "It  is 
too  well  settled  in  this  court  to  re- 
quire argument  that  failure  to  serve 
a  necessary  notice  of  appeal  is  a  fatal 
objection  to  our  jurisdiction,  and  that 
the  defect  is  not  waived  by  the  ap- 
pearance of  counsel."  Knight  v. 
Acton   (Iowa),  109  N.  W.  1089. 

80.  Ind.  — Schmidt  v.  Wright,  88 
Ind.  56;  Majenica  Telephone  Co.  v. 
Rogers,  43  Ind.  App.  306,  87  N.  E. 
165.  Kan.  —  Magee  v.  Hartzell,  7  Kan. 
App.  489,  54  Pac.  129.  Mo.  —  Igo  v. 
Bradford,  110  Mo.  App.  670,  85  S. 
W.   618. 

81.  Cambria  Iron  Co.  v.  Union  Trust 
Co.,  154  Ind.  291,  56  N.  E.  665,  48 
L.   R.   A.   41. 

82.  Farmer's  Loan  &  Trust  Co.  v. 
Longworth,  83  Fed.  336,  27  C.  C.  A. 
541. 

Notice  Waived.  —  The  purpose  of 
notice  is  to  bring  every  party  to  the 
action    under    the    jurisdiction    of    the 
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court  personal  jurisdiction  over  other  persons  not  made  parties.8* 
The  effect  of  app  trance  as  a  waiver  of  notice  has  been  previously 
mentioned,84  but  a  general  appearance  does  not  waive  defects  in  the 
appeal  itself.85 

W.  Effect  of  Appeal.  —  1.  As  to  Lower  Court.  —  a.  Jurisdiction. 
As  a  general  rule,  when  the  appeal  is  taken,  the  authority  of  the 
lower  court  over  the  matters  involved  in  the  appeal  is,  pending  the 
appeal,  suspended.86 

The  subsequent  control  of  the  case  in  relation  to  questions  affect- 
ing the  rights  of  the  parties  upon  the  decision  appealed  from  is  in 
the  hands  of  the  higher  tribunal  until  its  determination  by  such 
court.87 


court.  But  whether  the  adverse  party 
be  brought  before  the  court  by  a  hos- 
tile notice  from  the  appellant,  or  by 
voluntary  appearance  and  waiver  of 
notice,  is  immaterial.  Consequently,  a 
co-defendant  below,  who  was  not 
served  with  notice,  may  enter  his  ap- 
pearance and  submit  to  the  jurisdic- 
tion of  the  appellate  court.  Belleville 
Pump  &  Skein  Works  v.  Samuelson,  16 
Utah  119,  51  Pac.  150.  See,  also,  In 
re  Mayhew's  Estate,  4  Cal.  App.  162, 
87    Pac.   417. 

Time  of  Appearance.  —  An  entry  of 
appearance  of  a  party  necessary  to  the 
jurisdiction  must  be  made,  or  secured, 
if  at  all,  within  the  time  in  which 
the  appeal  may  be  perfected.  The 
appellate  court  cannot  obtain  jurisdic- 
tion by  a  voluntary  appearance  after 
such  statutory  period  has  expired. 
Mitts  v.  Smith,  61  Kan.  861,  60  Pac. 
822. 

83.  Hartwig  v.  Schiefer,  147  Ind. 
64,  46  N.  E.  75  (and  many  cases  cited 
there);  Gregory  v.  Smith,  139  Ind. 
48,  38  N.  E.  395;  Garside  V.  Wolf, 
135  Ind.  42,  34  N.  E.   810. 

The  voluntary  appearance  of  appel- 
lees will  waive  notice  as  to  them,  but 
it  will  not  cure  the  omission  of  par- 
ties who  should  have  been  named  in 
the  appeal  bond  as  appellants.  Good- 
rich v.  Stangland,  155  Ind.  279,  58  N. 
E.   148. 

84.  See  ante,  VI,  V,  20. 

And  see  Board  of  Comrs.  v.  Stone,  11 
Colo.  App.  476,  53  Pac.  616. 

85.  In  re  Shelton  St.  E.  Co.,  70 
Conn.  329,  39  Atl.  446;  Griffith  v.  Hen- 
derson, 52  Fla.  507,  42  So.  705. 

Substantial  Defect.  —  Where  there  is 
a  substantial   defect  in  the   appeal  or 


writ  of  error,  an  attempt  to  cure  the 
defect  by  an  entry  of  appearance  does 
not  confer  jurisdiction  upon  the  appel- 
late court.  Lewis  v.  Sittle,  7  Ind.  Ter. 
602,    104    S.   W.   850. 

86.  U.  S.  —  Keyser  v.  Farr,  105  U. 
S.  265,  26  L.  ed.  1025;  Morgan's,  etc. 
Co.  v.  Texas  Cent.  E.  Co.,  32  Fed. 
525.  Ala.  —  Southern  E.  Co.  v.  Bir- 
mingham, S.  &  N.  O.  E.  Co.,  131  Ala. 
663,  29  So.  191.  Ark.  —  Hampton  v. 
Hickey,  88  Ark.  324,  114  S.  W.  707. 
D.  C.  —  Chisholm  v.  Cissell,  12  App. 
Cas.  180.  la.  —  Dunton  v.  McCook, 
120  Iowa  444,  94  N.  W.  942;  Still- 
man  v.  Eosenberg,  111  Iowa  369,  82  N. 
W.  768;  Levi  v.  Karrick,  15  Iowa 
444.  Ky. —  Ward  v.  Ehodes,  14  Ky. 
L.  Eep.  80.  La.  —  Succession  of 
Henry,  116  La.  202,  40  So.  635;  Phelps 
v.  Boughton,  28  La.  Ann.  826.  Minn. 
Briggs  v.  Shea,  48  Minn.  218,  50  N. 
W.  1037.  Miss.  —  Sivley  v.  Sivley,  50 
So.  552.  Mo.  —  Lewellyn  v.  Lewellyn, 
87  Mo.  App.  9.  Mont,  —  Glavin  v. 
Lane,  29  Mont.  228,  74  Pac.  406. 
Okla.  —  In  re  Epley,  10  Okla.  631,  64 
Pac.  18.  S.  C.  —  Alston  v.  Limehouse, 
61  S.  C.  1,  39  S.  E.  192.  Va.  —  Sum- 
mers v.  Darne,  31  Gratt.  791.  Wash. 
Irving  v.  Irving,  26  Wash.  122,  66  Pac. 
123. 

87.  U.  S.  —  Morgan,  etc.  Co.  v. 
Texas  Cent.  E.  Co.,  32  Fed.  525.  Ark. 
Hampton  V.  Hickey,  88  Ark.  324,  114 
S.  W.  707.  N.  Y.  —  People  v.  Board 
of  Education,  141  N.  Y.  86,  35  N.  E. 
1087;  Bankers'  Money  Order  Assn.  v. 
Nachod,  125  App.  Div.  373,  109  N.  Y. 
Supp.  847.  Wis.  —  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909; 
Waterman  v.  Eaymond,  5  Wis.  185. 
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b.  Effect  Upon  the  Judgment.  —  (I.)  Statutory  Rule.  —  Under  the 
statutes,  generally,  an  appeal  does  not  of  itself  operate  to  suspend 
or  to  stay  execution  of  judgment,  an  appeal  bond  being  required  in 
order  to  stay  the  proceedings.88 

There  is  much  confusion,  and  not  a  little  inconsistency,  in  the 
cases  relative  to  the  theoretical  effect  of  an  appeal  upon  the  judg- 
ment; some  courts  holding  that  an  appeal  annihilates  a  judgment 
(although  the  judgment  lien  survives)  ;  other  courts,  however,  main- 
taining that  the  effect  of  an  appeal  is  merely  to  suspend  the  operative 
force  of  the  judgment  pending  the  appellate  proceedings.  While  the 
latter  vieAv  is,  historically,  the  correct  one,  nevertheless,  in  practice, 
as  far  as  the  execution  of  the  judgment  is  concerned,  the  question  is 
controlled  by  the  statutory  law.''9 


88.  See  the  title   "Supersedeas." 

89.  See  the   title  "Supersedeas." 
Effect  Upon  Judgment.  —  Much  con- 
fusion   has     crept     into    some    of    the 
American  decisions  regarding  the  effect 
of  an  appeal  upon  the  judgment,  some 
cases    asserting    that    a    judgment    is 
vacated  or  annulled  by  the  fact  of  ap- 
peal.    Such   a    view   is    due    to   misap- 
prehension.     At    common    law,    a    writ 
of     error     operated,     originally,    as     a 
supersedeas,  but  not   as  an  annulment 
of   the   judgment.      In   order,  however, 
to    put    a  stop    to    the    growing    prac- 
tice   of   suing    out   such   writs   for   the 
mere    purpose    of    delaying    execution, 
rules  of  court,  at   an  early  day    (time 
of  Henry  VII.),  and,  finally,  a  statute 
(:;  .Tac.  I.  c.  8),  required  that  a  recog- 
nizance,   with    two    sufficient    sureties, 
Bhould  be  given  in  order  to  stay  exe- 
cution.       Moreover,      in      appeals      in 
chancery,  the   English  practice  did  not 
ftay    proceedings    under    the    original 
decree  during  the  pendency  of  the  ap- 
peal, for  the   decree   was  presumed  to 
be    correct    until    reversed.      If   special 
grounds   existed   for   requiring   a   stay, 
an    application    for    such    purpose    was 
made    to    the    discretion    of   the    court. 
(Adams,     Eq.     401.)       The     distinction 
sometimes    made    between    a    technical 
appeal    (a    trial    de    novo)    and    a    pro- 
ceeding   in     error,     namely     that     the 
former  vacates  the  judgment,  and  the 
latter    suspends    it,    is   not    historically 
correct.     In   the  Eoman  law  under  an 
appeal    (hearing  de  novo)    all  proceed- 
ings    in     the    lower     court     were     sus- 
pended.    Nothing   could  be   done   until 
the    appeal    was    decided.      (D.    49,    7, 
1;  C.  7,  62,  3.) 


Suspends  Judgment.  —  That  an  ap- 
peal suspends  all  the  operative  force 
of  the  judgment,  and  prevents  it  being 
pleaded  in  bar,  see  the  following  cases: 
Cal.  — Purser  v.  Cady,  120  Cal.  214, 
52  Pac.  489;  Murray  v.  Green,  64 
Cal.  363,  28  Pac.  118.  Colo.  — Glenn 
v.  Brush,  3  Colo.  26.  Mich. —  Day  v. 
De  Jonge,  66  Mich.  550,  33  N.  W.  527. 
Mo.  —  Ketchum  v.  Thatcher,  12  Mo. 
App.  1S5.  Term.  — Delk  v.  Yelton,  103 
Tenn.  476,  53  S.  W.  729.  Tex. — 
Texas  Trunk  E.  Co.  v.  Jackson,  85  Tex. 
605,  22  S.  W.  1030. 

Contrary  View.  —  On  the  other  hand, 
although  an  appeal  may  suspend  the 
execution  of  the  judgment,  neverthe- 
less it  is  held,  in  other  jurisdictions, 
that  it  may,  until  reversed,  be  pleaded 
in  evidence  as  conclusive.  Ark.  — 
Cloud  l'.  Wiley,  29  Ark.  80.  Ga.  — 
Allen  v.  Mayor,  etc.  of  Savannah,  9 
Ga.  286.  m.  —  Moore  v.  Williams,  132 
Til.  589,  24  X.  E.  619,  22  Am.  St.  Rep. 
563.  Ind.  —  Scheible  v.  Slagle,  89  Ind. 
323.  la.  —  Watson  v.  Kichardson,  110 
Iowa  698,  80  N.  W.  416,  80  Am.  St. 
Eep.  331.  Kan.  —  Willard  v.  Os- 
trander,  51  Kan.  481,  32  Pac.  1092,  37 
Am.  St.  Eep.  294.  N.  Y.  — Parkhurst 
v.  Berdell,  110  N.  Y.  386,  18  N.  E. 
123,  6  Am.  St.  Rep.  384.  Wis.  —  Smith 
v.  Schreiner,  86  Wis.  19,  56  N.  W. 
160,  39  Am.  St.  Rep.  869. 

Judgment  Annulled.  —  In  the  case  of 
a  trial  de  novo,  the  supreme  court  of 
^ka  held  that  the  docketing  of  a 
cause  in  the  district  court  did  not 
merely  arrest  execution  of  the  judg- 
ment,'but  it  went  further,  and  left  the 
parties,    with    respect    to    their    legal 
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(H.)  Action  Pending  Appeal.  —  Thus,  it  is  the  general  rule  that  a 
party  having  obtained  judgment  in  his  favor  may  bring  action  there- 
on, pending  appeal,  unless  the  defendant  to  the  action  has  given  bond 
to  stay  such  proceedings.90 

(III.)  Foreign  Judgment.  —  Where,  however,  an  appeal  is  pending  re- 
lative to  a  foreign  judgment,  the  stay  granted  in  such  foreign  juris- 
diction is  not  necessarily  a  bar  to  an  action  in  another  jurisdiction.91 

(IV.)  Lien  of  Judgment.  —  An  appeal  when  perfected  does  not,  by 
the  prevailing  rule,  discharge  a  judgment  lien,  but  suspends  its 
execution.92  The  judgment  creditor  cannot,  therefore,  pending  the 
appeal,  have  the  property  sold.93  It  exists  as  a  lien  from  its  rendi- 
tion, deriving  additional  force  from  its  affirmance  in  the  appellate 
court,  together  with  the  accumulation  of  the  legal  incidents  or  conse- 
quences of  the  judgment.94 

(V.)  Lien.— Decree  in  Equity.  —  Where  a  decree  is  reversed  in  part, 
and  affirmed  as  to  the  residue,  the  reversal  in  part  does  not  destroy 
the  lien  of  so  much  of  the  decree  as  is  unreversed  or  affirmed,  since 
equity  looks  to  the  substance,  and  not  to  the  mere  form.95 

(VI.)  Amendments  Pending  Appeal.  —  While  no  amendments  which 
would  in  any  way  materially  affect  the  right  of  the  parties  can  be 
made  to  the  proceedings  in  the  lower  court,  pending  appeal,98  as,  for 
example,  the  making  of  further  findings  of  fact,97  or  allowing  new 


rights,  where  they  were  when  the  suit 
was  instituted.  The  appeal  vacated 
the  judgment,  and  extinguished  every 
right  and  advantage  resulting  from 
the  decision  of  the  county  court.  Jen- 
kins v.  State,  60  Neb.  205,  82  N.  W. 
622.  And  see:  Neb.  —  O'Leary  v. 
Iskey,  12  Neb.  136,  10  N.  W.  576.  N. 
C  —  Patton  v.  Gash,  99  N.  C.  280,  6 
S.  E.  193;  Murphy  v.  Merritt,  63  N. 
C.  502.  Tenn. — Butler  v.  United  States 
Sav.  &  Loan  Co.,  97  Tenn.  679,  37 
S.  W.  385. 

90.  Cal.  — Taylor  v.  Shew,  39  Cal. 
536.  Mass.  —  Faber  v.  Hovey,  117 
Mass.  107,  19  Am.  Eep.  398.  *Mo.— 
Sublette  v.  St.  Louis,  etc.  E.  Co.,  66 
Mo.  App.  331.  N.  J.  — Suydam  v. 
Hoyt,  25  N.  J.  L.  230. 

91.  Scott  v.  Pilkington,  2  Best  & 
S.  11,  41,  110  E.  C.  L.  10,  31  L.  J. 
Q.  B.  81.  See,  (however,  Paine  v. 
Schenectady  Ins.  Co.,  11  R.  I.  411; 
Piedmont  &  Arlington  Life  Ins.  Co. 
v.  Bay,  75  Va.  821. 

92.  U.  S.  — Gottlieb  v.  Thatcher, 
151  U.  S.  271,  14  Sup.  Ct.  319,  38  L. 
ed.  157.  111.  — Rock  Island  Nat.  Bank 
V.  Thompson,  173  HI.  593,  50  N.  E. 
1089,  64  Am.  St.  Rep.  137;  Shirk  r. 
Metropolis  &  N.  C.  Gravel  Road  Co., 
110  111.  661.     Pa.  —  Leonard's  Appeal, 
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94  Pa.  180.  Compare  Lentz  v.  Lam- 
plugh,  12  Pa.  344.  Tex.  —  Woodson  v. 
Collins,  56  Tex.  168;  Semple  v.  Eu- 
banks,  13  Tex.  Civ.  App.  418,  35  S. 
W.  509. 

Effect  of  Statute.  —  A  statute  may 
provide  that  a  lien  is  lost  when  the 
judgment  is  appealed  from.  Snelling 
v.  Parker,  8   Ga.  122. 

93.  Low  v.  Adams,  6  Cal.  277; 
Moore  v.  Rittenhouse,  15  Ohio  St.  310. 

94.  Quoted  from  Sharkey,  C.  J.,  in 
Planter's  Bank  v.  Calvit,  3  Smed.  & 
M.    (Miss.)    143,    41    Am.    Dec.    616. 

95.  Thomson's  Admr.  V.  Chapman's 
Admr.,  83  Va.  215,  2  S.  E.  273;  Moss 
v.  Moorman's  Admr.,  24  Gratt.  (Va.) 
97;  Knifong  V.  Hendricks,  2  Gratt. 
(Va.)   212,  44  Am.  Dec.  385. 

96.  See,  in  general,  the  following 
cases:  Cal.  —  In  re  Bullard's  Estate, 
31  Pac.  1119;  Baker  v.  Borello,  131 
Cal.  615,  63  Pac.  914.  Colo.  —  Breene 
v.  Booth,  3  Colo.  App.  470,  33  Pac. 
1007.  111.  —  Illinois  Land  &  Loan  Co. 
v.  McCormick,  61  111.  322.  la.  —  Car- 
michael  v.  Vandebur,  51  Iowa  225,  1 
N.  W.  477;  McGlaughlin  v.  O'Rourke, 
12  Iowa  459.  Minn.  —  Floberg  v.  Jos- 
lin,  75  Minn.  75,  77  N.  W.  557.  Wis. 
Kelly  v.  Chicago  &  N.  W.  R.  Co.,  70 
Wis.   335,   35   N.   W.   538. 

97.  Baggs  v.  Smith,  53  Cal.  88. 
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pleadings  to  be  filed,98  or  amending  pleadings  already  on  file,"  or 
modifying  the  judgment,1  nevertheless,  a  court  may  correct  its  own 
record  so  that  it  may  truly  state  the  occurrences  on  the  trial  accord- 
ing to  the  facts.2 

Illustrations.  —  Clerical  misprisions,3  judgments  not  conforming  to 
verdicts,4  errors  in  the  return  of  process,5  and  matter  mistakenly  en- 
tered of  record,6  are  illustrations  of  allowable  corrections.  More- 
over, until  the  record  is  actually  removed  on  appeal,  a  trial  court 
may  correct  it  so  that  it  will  speak  the  truth.7 

(VII.)  Granting  New  Tria]  —  In  some  jurisdictions,  after  jurisdiction 
has  been  acquired  by  the  higher  court  by  the  perfecting  of  the  ap- 


98.  HI.  —  Elake  v.  Miller,  118  111. 
500,  8  N.  E.  828.  Md.  —  Chappell 
Chemical,  etc.  Co.  v.  Sulphur  Mines 
Co.,  85  Md.  681,  36  Atl.  121.  Mo. — 
Ladd  v.  Couzins,  35  Mo.  513.  N.  Y. — 
Central  Trust  Co.  v.  West  India  Imp. 
Co.,  109  App.  Div.  517,  96  N.  Y.  Supp. 
519. 

99.  Western  Wheel-Scraper  Co.  v. 
Drinnen,  79  Fed.  820;  Howland  v. 
Couch,  43  Conn.  47. 

1.  Cal. —  Shay  v.  Chicago  Clock 
Co.,  Ill  Cal.  549,  44  Pac.  237.  la. — 
Berkey  v.  Thompson,  126  Iowa  394,  102 

N.  W.  134.     La Formento  v.  Robert, 

27  La.  Ann.  445.  Neb.  —  Andersen  v. 
Lederer,  53  Neb.  128,  73  N.  W.  664. 
N.  Y.  —  Swan  v.  Mutual  Reserve  Fund 
Life  Assn.,  22  Misc.  256,  50  [ 
Supp.  46.  S.  D.  —  See  Parker  v.  Vin- 
son, 11  S.  D.  381,  77  N.  W.  1023.  W. 
Va.  —  Crawford  v.  Fickey,  41  W.  Va. 
544,  23   S.  E.  662. 

2.  Ark.  —  Schofield  v.  Rankin,  86 
Ark.  86,  109  S.  W.  1161.  Cal.  — Pease 
v.  Fink,  3  Cal.  App.  371,  85  Pac.  657. 

Colo City    of    Denver    v.    Bradbury, 

19  Colo.  App.  441,  75  Pac.  1077.  la. — 
Hoffman-Bruner  Granite  Co.  v.  Stark, 
132  Iowa  100,  108  N.  W.  329;  Camp- 
bell v.  Campbell,  118  Iowa  131,  91  N. 
W.  894;  Maxon  v.  Chicago,  M.  &  St. 
P.  R,  Co.,  67  Iowa  226,  25  N.  W. 
144.  N.  Y.  —  McManus  v.  Western 
Assur.  Co.  of  Toronto,  Canada,  40  App. 
Div.  86,  57  N.  Y.  Supp.  559.  Pa. — 
Gunn  v.  Bowers,  126  Pa.  552,  17  Atl. 
893. 

Power  To  Amend.— A  court  of  record 
has  plenary  and  continuing  powers 
over  its  own  records  for  the  purposes 
of  amendment  so  as  to  make  the  record 
speak  the  truth  concerning  its  pro- 
ceedings. An  appeal  does  not  deprive 
the    court   of   control   over   its    records 


or  of  jurisdiction  to  amend  them. 
Schofield  v.  Rankin,  86  Ark.  86,  109 
S.  W.  1161;  Arkadelphia  Lumber  Co. 
V.         ...in.  72  Ark.  320,  79  S.  W.  1060. 

3.  U.  S.  —  New  Liverpool  Salt  Co. 
v.  Wellborn,  160  Fed.  923,  88  C.  C. 
A.  105.  Cal. —  Fay  v.  Stubenrauch, 
141  Cal.  573,  75  Pac.  174;  Corson  v. 
McDonald,  3  Cal.  App.  412,  85  Pac. 
861;  Peasa  v.  Fink,  3  Cal.  App.  371, 
85  Pac.  657.  la.  —  Campbell  v.  Camp- 
bell, 118  Iowa  131,  91  N.  W.  894. 
Ky.  —  Chambers  v.  Swango,  22  Ky  L 
Rep.  923,  59  S.  W.  20. 

4.  City  of  Denver  v.  Bradbury,  19 
Colo.  App.  441,  75  Pac.   1077. 

5.  Colo.  —  Anderson  v.  Sloan,  1  Colo. 
33.  HI.  —  Chicago  Fuel  Gas  Appliance 
Co.  r.  Je  pett,  fiG  111.  App.  489;  World's 
Columbian  Exposition  v.  Scala,  55  III. 
App.  207.  Pa.  —  Shamburg  v.  Noble, 
80  Pa.  158.  W.  Va.  — Gauley  Coal 
Land  Assn.  v.  Spies,  61  W.  Va.  19, 
55  S.  E.  903.  See,  however,  Jenkins 
v.  Crofton's  Admr.,  10  Kv.  L.  Rep. 
456,  9  S.  W.  406.  See,  also,  Texas 
State  Fair  &  Dallas  Exposition  v.  Lyon, 
5  Tex.  Civ.  App.  382,  24  S.   W.  328. 

6.  Campbell  v.  Campbell,  118  Iowa 
131,  91  N.  W.  894;  Texas  &  N.  O.  R. 
Co.  v.  Walker,  39  Tex.  Civ.  App.  53,  87 
S.  W.  194  (holding  that  even  after  ex- 
piration of  the  term  an  order  which 
was  never  made  by  the  court  might  be 
expunged  from  the  record,  although 
the  appeal  had  been  perfected). 

7.  Green  v.  Prince  Metallic  Paint 
Co.,  25  Pa.  Super.  Ct.  418. 

Entries  Nunc  Pro  Tunc.  —  That  even 
after  appeal  is  taken,  the  trial  court 
may  correct  its  record  by  entries  nunc 
pro  tunc,  see  Exchange  Nat.  Bank  v. 
Allen,  68  Mo.  474;  Jones  v.  St.  Joseph 
F.  &  M.  Ins.  Co.,  55  Mo.  342. 

May    Correct   After    Appeal.  —  Even 
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peal,  the  lower  court  has  no  jurisdiction  to  grant  a  new  trial.8  Where, 
however,  an  appeal  is  a  matter  of  judicial  allowance,  the  court  may, 
during  the  same  term,  set  aside  such  allowance  and  grant  a  new  trial, 
in  consonance  with  the  principle  that  the  court  may  revise  its  judg- 
ment during  the  term  rendered.9 

Some  jurisdictions,  moreover,  on  the  theory  that  the  authority  of 
the  lower  court  to  grant  new  trials  within  the  time  specified  by  the 
statute  is  absolute,  hold  that  even  though  an  appeal  has  been  per- 
fected, nevertheless  a  new  trial  may,  within  the  statutory  time,  be 
allowed.10 

(VIII.)  Granting  Injunctions.  —  Generally,  except  as  authorized  by 
statute,11  the  lower  court  has  no  authority,  pending  appeal,  to  issue, 
continue,  or  dissolve,  injunctions,  or  restraining  orders,  in  con- 
nection with  the  matters  in  litigation.12    For  the  purpose,  however,  of 

after  an  action  has  been  removed  by 
appeal  or  writ  of  error,  a  court  has 
authority,  upon  proper  proof,  to  cor- 
rect its  minutes  at  any  time  so  as  to 
make  them  present  a  faithful  record  of 
its  action.  Chestnutt  v.  Pollard,  77 
Tex.  86,  13  S.  W.  852;  Eussell  V.  Miller, 
40  Tex.  495. 

Ala.  —  Hudson   v.   Bauer   Grocery 


HI.  — 

23    111. 
McAr- 


Co.,  105  Ala.  200,  16  So.  693. 
Elgin  Lumb.  Co.  V.  Langman, 
App.  250.  Minn. — McArdle  v. 
die,   12  Minn.   122. 

See  the  title  "New  Trial." 

9.  Kingman  v.  Abington,  56  Mo.  46. 

Jurisdiction  Beyond  Term.  —  An  or- 
der extending  the  time  beyond  the  term 
(for  presenting  a  bill  of  exceptions), 
made  before  the  adjournment  of  the 
term,  kept  the  cause  in  the  "breast  of 
the  court,"  and  jurisdiction  was  there- 
by retained  to  vacate  the  judgment  and 
grant  a  new  trial  within  the  time  lim- 
ited. Henrichsen  v.  Smith,  29  Ore.  475, 
42  Pac.  486,  44  Pae.  496. 

10.  Chambliss  v.  Hass,  125  Iowa 
484,  101  N.  W.  153,  68  L.  R.  A.  126; 
Eice  15.  Parrott,  76  Neb.  501,  107  N.  W. 
840,  111  N.  W.  583  (appeal  without 
supersedeas  does  not  deprive  court  of 
jurisdiction  to  grant  new  trial) ;  Hell- 
man  V.  David  Adler  &  Sons  Clothing 
Co.,  60  Neb.  580,  83  N.  W.  846  (hold- 
ing that  new  trial  may  be  granted  for 
newly  discovered  evidence). 

Iowa.  —  "Suppose,"  said  the  su- 
preme court  of  Iowa,  "the  ground  upon 
which  a  new  trial  was  asked  was  not 
discovered  until  after  the  appeal  was 
taken,  on  the  last  day  allowed  therefor, 
would  such  appeal  deprive  the  court  of 
the  power  to  entertain  jurisdiction  of 
a  petition  for  a  new  trial?    Clearly  not, 
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we  think,  for  during  the  time  limited 
in  the  statute,  the  power  of  the  court 
and  right  of  the  party  are  uncon- 
ditional." Cook  v.  Smith,  58  Iowa  607 
12  N.  W.  617. 

New  York.  —  The  pendency  of  an  ap- 
peal is  no  bar  to  a  motion  in  the  court 
below  for  a  new  trial.  If  the  lower 
court,  in  the  exercise  of  its  discretion, 
grants  the  motion  for  a  new  trial,  rhe 
legal  effect  will  be  the  vacating  of  the 
judgment  from  which  the  appeal  lias 
been  taken,  and  a  motion  to  dismiss  the 
appeal  would  be  proper.  Henry  v. 
Allen,  147  N.  Y.  346,  41  N.  E.  694. 

11.  Colo.  — Ajax  Gold  Min.  Co.  v. 
Hilkey,  30  Colo.  115,  69  Pac.  523;  John- 
son v.  Young,  13  Colo.  382,  22  Pac.  769. 
N.  Y.  —  Williams  v.  W.  U.  Tel.  Co.,  65 
How.  Pr.  326.  Ohio.  —  Croll  v.  Frank- 
lin, 36  Ohio  St.  316.  Utah.  —  Bullion 
Beck  &  C.  Min.  Co.  v.  Eureka  Hill  Min. 
Co.,  5  Utah  182,  12  Pac.  660. 

Appeal  From  Order  Dissolving  In- 
junction. —  The  statute  may  provide 
that  the  lower  court  may,  in  its  discre- 
tion, continue  the  injunction  pending 
the  appeal.  King  v.  Tilford,  100  Ky. 
564,  38  S.  W.  888;  Jackson  v.  Hardin, 
27  Ky.  L.  Eep.  740,  86  S.  W.  530. 

12.  U.  S.  —  Birdsboro  Steel  Foundry 
and  Machine  Co.  V.  Kelly  Bros,  and 
Speilman,  147  Fed.  713,  78  C.  C.  A.  101. 
la.  —  Hyatt  v.  Clever,  104  Iowa  338, 
73  N.  W.  831,  statute  providing  that 
injunction  can  be  granted  only  by 
court  before  which  action  is  pending. 
La.  —  State  v.  Orleans  Dist.  Judge,  36 
La.  Ann.  192.  Mont.  —  Finlen  V. 
Heinze,  27  Mont.  107,  69  Pac.  829. 
N.  Y.  —  Spears  v.  Matthews,  66  N.  Y. 
127;  Carpenter  v.  Fisher,  18  App.  Div. 
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preserving  the  property  in  dispute,  a  temporary  injunction  may  be 
issued  by  the  lower  court,  and  it  is  the  duty  of  the  court  to  exercise 
such  protective  care  in  a  proper  case.13  The  statutes  may  expressly 
confer  this  authority  upon  the  court,14  but  it  is  also  an  inherent  au- 
thority.15 In  some  jurisdictions,  the  statutes  empower  the  reviewing 
court  to  issue  injunctions  for  the  same  purpose.16 

(IX.)  Modifying  or  Vacating  Judgment After  appeal  taken,  the  lower 

court  has  no  lonsrer  any  authority,  except  within  the  term  of  its 
rendition,17  to  modify  or  to  vacate  the  judgment  appealed  from.18 

(X.)  Granting  Provisional  Eemedies. —  As  in  the  case  of  injunctions,  so 
in  relation  to  other  provisional  remedies,  such  as  attachment,19  garn- 


561,  46  N.  Y.  Supp.  5;  Campbell  & 
Thayer  Co.  v.  Frost,  24  Misc.  87,  52 
X.  Y.  Supp.  4S7.  Wash.  —  Inland  Nur- 
sery &  Floral  Co.  V.  Kice,  56  Wash.  21, 
104"  Pac.  1117. 

Appeal  Dismissed.  —  Where  an  ap- 
peal from  an  order  granting  a  tempo- 
rary injunction  is  dismissed,  it  is  held 
that  the  trial  court,  upon  notice  of  the 
dismissal,  has  jurisdiction  to  all< 
injunction.  De  Mers  v.  Sandy  Spit  Fish 
Co.,   24   Wash.   5^2,   64   Pac.   799. 

Controlled  toy  Statutes.  —  Questions 
relating  to  the  effect  of  appeal  upon 
injunctions  and  restraining  orders,  and 
to  the  power  of  the  courts  to  make 
further  orders  regarding  such  pro- 
visional remedies,  are  so  largely  con- 
trolled by  the  statutes  relating  to  stay 
of  proceedings,  that  generalizations 
are  not  practicable.  The  local  statutes 
should,  therefore,  be  consulted.  See 
the  title  "Supersedeas." 

Enjoining  an  Appeal.  —  A  court  of 
equity  may,  however,  restrain  a  citizen 
suitor  from  prosecuting  an  appeal  in 
another  state  in  connection  with  the 
subject-matter  of  the  litigation  before 
the  court,  preserving,  of  course,  his 
rights  to  a  writ  of  error  from  the  fed- 
eral supreme  court  to  the  final  judg- 
ment entered.  Old  Dominion,  etc.  Co. 
r.  Pigelow,  203  Mass.  159,  89  X.  E.  193. 

13.  Ajax  Gold  Min.  Co.  v.  Hilkey, 
30  Colo.  115,  69  Pac.  523.  And  see  In- 
land Nursery  &  Floral  Co.  v.  Kice,  56 

h.    21.   104   Pac.    1117. 

14.  See  last  note. 

15.  Parker  v.  Judses  of  Circuit 
Court,  12  Wheat.  (U.  S.)  561,  6  L.  ed. 
729,  holding  that  the  lower  court  may 
restrain  execution  pending  writ  of 
error. 


16.  Ind.  —  Leech  v.  State,  78  Ind. 
570.      la.  —  Hyatt   V.   Clever,   104   Iowa 

73   X.   W.  831.     Mont.  — Fin  1 
Heinze,   27   Mont.   107,   69  Pac.   829,  70 
Pac.  517,  construing  constitutional  pro- 
vision. 

17.  Ariz.  —  Sullivan  r.  Woods,  5 
Ariz.  196,  50  Pac.  113.  Mo.  —  Craw- 
ford f.  E.  I.  &  P.  E.  Co.,  171  Mo.  68, 
66  S.  W.  350;  Casey  v.  St.  Louis  &  S. 
F.  E.  Co.  (Mo.  App.),  124  S.  W.  562. 
Tex.  —  Churchill  v.  Martin,  65  Tex.  367. 
And   see  Bulklev  V.  Whiting  Mfg.   Co., 

Div.  479,  121  N.  Y.  Supp.  159. 

18.  U.  S.  —  Armes  V.  Kimberly,  136 
U.  S.  629,  10  Sup.  Ct.  1064;  Citizens 
Bank  r.  Farwell,  56  Fed.  539,  6  C.  C.  A. 
30.  Ala.  —  Montevallo  Coal  Min.  Co.  v. 
BevnoMs,  44  Ala.  252.  la.  —  Berkey  v. 
Thompson,  126  Iowa  394,  102  N.  W.  134. 
Ky.  —  Com.  r.  Sterns  Lumb.  Co.,  31  Ky. 
L.  Eep.  439,  102  S.  W.  836;  Cumberland 
&  O.  E.  Co.,  Northern  Division,  V.  Cum- 
berland &  O.  E.  Co.,  4  Ky.  L.  Eep.  910. 
Mo.  —  Story  &  Clark  Piano  Co.  v. 
Gibbons,  96  Mo.  App.  218,  70  S.  W.  168. 
Neb.  —  Andresen  v.  Lederce,  53  Neb. 
128,  73  X.  W.  664.  N.  Y.  —  Ziadi  v. 
Interurban  St.  E.  Co.,  97  App.  Div.  137, 
*9  N.  Y.  Supp.  606.  S.  D.  —  Winans  V. 
Grable,  18  S.  D.  182,  99  N.  W.  1110. 
Wash.  —  Exposition  Amusement  Co.  V. 
Eaeco  Products  Co.,  55  Wash.  314,  104 
Pac.  509;  Canada  Settlers'  Loan  & 
Trust  Co.  r.  Murray,  20  Wash.  656,  56 
Pac.  368;  Aetna  Inn.  Co.  v.  Thompson, 
34  Wash.  610,  76  Pac.  105. 

19.  Johnson  V.  Williams,  82  Ky.  45; 
Pasour  v.  Lineberger,  90  X.  C.  159. 
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ishment,20  and  the  appointing  of  receivers,21  the  lower  court,  pend- 
ing appeal,  has,  as  a  general  rule,  no  power  to  act.  A  receiver  may, 
however,  be  appointed  to  guard  the  property  interests  in  dispute.22 
A  court,  however,  pending  appeal,  has  no  authority  to  issue  orders 
directing  a  receiver  to  perform  acts  which  would  prejudice  the  rights 
of  the  parties  to  the  appeal.23 

(XI.)  Appeals  From  Part  of  Decision.  —  If  an  appeal  is  taken  from  a 
part  of  a  separable  judgment,  order,  or  decree,  the  jurisdiction  of 
the  lower  court  is  retained  for  all  purposes,  not  inconsistent  with  the 
appeal,  over  the  matters  not  appealed  from.24  The  part  of  the  de- 
cision that  is  not  appealed  from  remains  in  full  force  and  effect.25 

(XII.)  Appeals  From  Interlocutory  Orders.  —  In  like  manner,  as  stated 
in  the  preceding  paragraph,  an  appeal  from  an  interlocutory  order 
transfers  its  jurisdiction  to  the  appellate  court,26  but  all  other  pro- 
ceedings connected  with  the  cause  remain  within  the  jurisdiction  of 
the  lower  court.27 

2.  Jurisdiction  of  the  Appellate  Court.  —  a.  Appeal  Not  Properly 
Taken.  —  Where  an  appeal  is  taken  without  authority,28  or  where 
the  lower  court  had  no  jurisdiction,29  or  the  requirements  for  the 


20.  Ark.  —  McCreary  v.  Kogers,  35 
Ark.  298.  G-a.  —  Paton  v.  Chambliss, 
114  Ga.  626,  40  S.  E.  760.  Ind.— 
Indianapolis  &  C.  K.  Co.  V.  Kibby,  28 
Ind.  479.  La.  —  Baker  v.  New  Orleans, 
O.  &  G.  W.  E.  Co.,  10  La.  Ann.  110. 

Preservation  of  Status  in  Quo.  —  The 
lower  court,  however,  retains  the  right 
(concurrently  with  the  appellate  court) 
to  take  such  steps  as  may  be  neces- 
sary to  preserve  the  status  in  quo  of 
the  parties.  Appeal  of  New  Brighton 
&  N.  C.  E.  Co.,  105  Pa.  13,  holding  that 
an  attachment,  if  necessary  for  such 
purpose,  may  be  issued.  And  see  Par- 
rish  v.  Boss,  95  Ky.  318,  25  S.  W.  266, 
holding  that  the  lower  court  may  rent 
out  land  pending  appeal. 

21.  In  re  Hancock,  27  Hun  (N.  Y.) 
575. 

Cannot  Defeat  Appellate  Jurisdic- 
tion. —  While  the  court  below  may 
make  necessary  orders  to  preserve  the 
fund  in  litigation,  and  direct  its  re- 
ceiver to  that  extent,  it  cannot  place 
the  money  beyond  the  control  of  any 
decree  that  may  be  made  by  the  appel- 
late court,  for  that  would  defeat  its 
jurisdiction.  Goddard  V.  Ordway,  94  U. 
S.  672,  24  L.  ed.  237. 

22.  Ala.  —  See  Ex  parte  Hood,  107 
Ala.  520,  18  So.  176.  Ark.  — Coleman 
v.  Fisher,  66  Ark.  43,  48  S.  W.  807.  Neb. 
Buck  v.  Stubcn,  63  Neb.  273,  88  N.  W. 
*83;  Eastman  v.  Cain.  45  Neb.  48,  63 
N.  W.  123.  N.  Y.  —  Colwell  v.  Garfield 
Nat.  Bk.,  4  N.  Y.  Supp.  5;  Fellows  v. 
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Heermans,  13  Abb.  Pr.  (N.  S.)  1.  Va. 
Adkins  V.  Edwards,  83  Va.  316,  2  S.  E. 
439.  W.  Va.  — Beard  v.  Arbuckle,  19 
W.  Va.  145. 

23.  State  v.  Duffel,  41  La.  Ann.  958, 
8  So.  541;  Dawson  v.  Parsons,  16  Misc. 
190,  38  N.  Y.  Supp.  1000. 

24.  Minn.  —  Keough  v.  McNitt,  7 
Minn.  15.  N.  Y.  —  Genet  v.  Delaware 
&  H.  Canal  Co.,  136  N.  Y.  217,  32  N. 
E.  851.  Ohio.  —  Buckner  v.  Mear,  26 
Ohio  St.  514. 

25.  Cal.  —  Early  v.  Mannix,  15  Cal. 
149.  111.  — Smith  v.  Stoddard,  203  111. 
424,  67  N.  E.  980,  96  Am.  St.  Eep.  314. 
Ind.  —  Waring  v.  Fletcher,  152  Ind. 
620,  52  N.  E.  203.  N.  Y.  —  In  re  Wit- 
mark,  15  N.  Y.  St.  Eep.  745. 

26.  111.  —  Mechanics '  &  Traders' 
Sav.  L.  &  B.  Assn.  v.  People,  72  111. 
App.  160.  N.  Y.  — Barker  v.  Wing,  58 
Barb.  73.  S.  C.  —  State  v.  Earle,  66  S. 
C.   194,  44  S.   E.   781. 

27.  U.  S.  —  Cuyler  v.  Atlantic  &•  N. 
C.  E.  Co.,  132  Fed.  568.  Ala.  — Eoman 
v.  Dimmick,  123  Ala.  533,  26  So.  233. 
Ind.  — Wabash  E.  Co.  v.  Dykeman,  133 
Ind.  56,  32  N.  E.  823.  La. —Murphy 
v.  Police  Jury  of  St.  Mary  Parish,  117 
La.  355,  41  So.  647.  Mass.  —  Forbes 
v.  Tuckerman,  115  Mass.  115.  Wis. — 
Noonan  v.  Orton,  30  Wis.  356. 

28.  Humbird  Lumb.  Co.  v.  Morgan, 
10  Idaho  327,  77  Pac.  433. 

29.  Mulherin  v.  Kennedy,  120  Ga 
1080,  48  S.  E.  437. 


APPEALS 


331 


taking  of  the  appeal  have  not  been  met,80  the  appellate  court  acquires 
no  jurisdiction  over  the  cause,  and  it  cannot  act  except  to  dismiss  the 
appeal,  or.  in  some  jurisdictions,  to  affirm  the  judgment  below.31 

b.  Appeal  Properly  Taken.  —  When,  however,  an  appeal  has  been 
properly  taken  from  a  court  having  jurisdiction  over  the  parties  and 
the  subject-matter,  and  when  all  the  requirements  relating  to  the 
perfecting  of  the  appeal  have  been  performed,  the  appellate  court 
acquires  exclusive  and  complete  jurisdiction  over  the  cause  ap- 
pealed,32 subject,  however,  in  some  jurisdictions  to  the  power  of 
the  lower  court  to  modify,  correct,  or  vacate  its  own  judgments  dur- 
ing the  term.33  The  jurisdiction  of  the  appellate  court  attaches  as 
soon  as  the  proceedings  for  taking  the  appeal  have  been  completed.34 
From  this  time,  until  it  receives  the  mandate  of  the  appellate  court, 
the  jurisdiction  of  the  lower  court  is  suspended.35 

c.  Supersedeas.  —  The  doctrines  of  the  writ  of  supersedeas  and  of 
the  statutory  stay  of  proceedings,  together  with  the  procedure  relat- 
ing thereto  in  connection  with  appeals,  are  treated  elsewhere  in  this 
work.     Their  consideration,  therefore,  at  this  time,  is  omitted.36 

VII.  THE  RECORD.  —  A.  Various  Meanings  of  "Record."  —  1.  In 
General.  —  The  term  "record"  may  be  used  in  various  senses.  Pass- 
ing over  its  application  to  legislative  records,  and  to  the  records  kept 
by  various  public  ministerial  officials,  and  considering  it  only  in  re- 


The  United  States  Supreme  Court 
will  Bend  the  case  back  with  direc- 
tions to  dismiss  for  want  of  jurisdic- 
tion. Plant  Inv.  Co.  v.  Jacksonville,  T. 
&  K.  W.  R.  Co.,  152  U.  S.  71,  14  Sup. 
Ct.  483,  38  L.  ed.  358;  Blacklock  v. 
Small,  127  U.  S.  96,  8  Sup.  Ct.  1096, 
37  L.  ed.  70.  See  the  title  "Federal 
Courts." 

SO.  la.  —  Loomis  v.  McKenzie,  57 
Iowa  77,  8  X.  W.  779,  10  N.  W.  298. 
La.  —  Cary  v.  Richardson,  32  La.  Ann. 
1168.  N.  "C.  —  Coates  Bros.  v.  Wilkes, 
94  N.  C.   174. 

Filing  Transcript. — For  example,  the 
filing  of  the  transcript  may  be  such  a 
prerequisite  step,  and  until  the  same 
is  filed  the  appellate  court  acquires 
no  jurisdiction  to  hear  and  determine 
the  cause.  Slobodisky  v.  Curtis,  58 
Neb.  211,  78  N.  W.  522;  Brockman 
Commission  Co.  v.  Sang,  52  Neb.  506, 
72  N.  W.  856;  Dane  County  Bank  v. 
Garrett,  48  Neb.  916,  67  N.  W.  884. 
See,  however,  Baldwin  v.  Raplee,  2  Fed. 
Cas.  No.  802. 

31.  Illustrated,  for  example,  where 
proceedings  are  not  taken  in  time,  or 
where  notice  of  appeal  is  not  given. 
See  VI,  V,  ante.  For  failure  to  file 
transcript,  and  the  consequences  there- 
of, see  "The  Record,"  VII,  infra.    See 


also,  as  to  dismissal,  in  general,  "Pro- 
ceedings in  the  Appellate  Court,"  infra, 
VITT.  And  see  Briggs  v.  Shea,  48  Minn. 
218,  50  N.  W.  1037. 

32.  See   next  preceding   note   87. 
And   see   People  v.  Board   of  Educa- 
tion,  141   N.  Y.  86,  35  N.  E.   1087. 

33.  Ellis  v.  Harrison,  24  Tex.  Civ 
App.  13,  56  S.  W.  592,  57  S.  W.  984.  And 
see   last  preceding  note   7. 

34.  This,  as  previously  shown,  varies 
in  the  different  jurisdictions.  Consult 
the  following  cases:  U.  S.  —  Lockman 
r.  Lang,  132  Fed.  1,  65  C.  C.  A.  621 
(by  acceptance  of  security  on  appeal); 
Burnham  v.  North  Chicago  St.  R.  Co 
87  Fed.  168,  30  C.  C.  A.  594  (upon 
filing  of  writ  of  error).  Ark. — Robinson 
r.  Arkansas  Loan  &  T.  Co.,  72  Ark. 
475,  81  S.  W.  609,  upon  filing  tran- 
script. 111.  —  Swafford  v.  Rosebloom, 
92  111.  App.  106,  upon  filing  appeal 
bond.  Minn.  —  Briggs  v.  Shea,  48  Minn. 
218,  50  N.  W.  1037,  upon  filing  a  re- 
turn. Ore.  —  Dowell  v.  Bolt,  45  Ore. 
89,  75  Pac.  714,  upon  service  of  notice 
of  appeal.  Wis.  —  Oconto  Land  Co.  v. 
Mosling,  122  Wis.  440,  100  N.  W.  824. 
service  of  notice. 

35.  Ante,  VI,  W,  1,  a. 

36.  See  the  title  "Supersedeas." 
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lation  to  the  courts,  it  may  mean  the  minutes  of  the  judicial  pro- 
ceedings of  a  nisi  prius  court  of  record  as  entered  upon  the  judg- 
ment roll  at  common  law;37  the  minutes  of  judicial  proceedings  as 
the  statutes  of  any  particular  jurisdiction  may  require  to  be  re- 
corded;38 and  it  may  also  mean  the  appellate  record,  or  the  record, 
that  is,  upon  appeal,  prepared  for  the  reviewing  court.39 

2.  Record  Roll  at  Common  Law.  —  In  earlier  days  the  minutes  of 
the  judicial  proceedings  at  common  law  were  recorded  upon  a  roll 
of  parchment.  These  minutes  consisted  of  the  writ,  process,  plead- 
ings, the  issue,  the  award  of  the  mode  of  trial,  the  verdict,  and  the 
judgment.  The  parchment  thus  made  up  was  known  as  the  judg- 
ment roll  or  record.40 

3.  Modern  Judicial  Records.  —  In  all  jurisdictions,  today,  the  com- 
mon-law record  roll  is  obsolete,  and  the  recording  of  the  minutes  of 
the  judicial  proceedings  of  trial  courts  of  record,  or  of  quasi  judi- 
cial tribunals,  is  regulated  wholly,  or  in  part,  by  statute.41  This 
"lower  record,"  or  "record  proper,"  has  been  denned  as  a  precise 
history  of  a  suit  from  its  commencement  to  its  termination,  including 
the  conclusion  of  law  thereon,  drawn  up  by  the  proper  officer,  for  the 
purpose  of  perpetuating  the  exact  state  of  the  facts.42 

4.  The  Appellate  Record.  —  The  appellate  record  was  originally 
identical  with  the  record  of  the  trial  court.  Under  modern  practice, 
however,  it  may  have  a  broader  or  narrower  meaning  than  such 
record.  The  term  is  now  applied  to  the  collection  of  papers  filed  by 
the  appellant  in  the  reviewing  court,  and  upon  which  he  depends  to 
show  the  alleged  errors  of  the  court  below.43 

B.  Contents  of  Record  Proper.  —  1.  Method  of  Keeping.  —  Under 
modern  practice  the  subject-matter  of  record  is  generally  kept  in  dif- 
ferent books,  such  as  the  appearance  docket,  the  trial  docket,  the 
journal,  the  judgment  docket,  the  execution  docket,  and  such  other 
books  as  may  be  required  by  law.  The  process  and  pleadings  are 
generally  filed  with  the  clerk  instead  of  being  copied  into  books. 
The  entries  in  these  books,  together  with  the  papers  filed,  constitute, 
generally  speaking,  the  "record,"  and  thus  include,  in  general,  the 
matters  preserved  upon  the  roll  at  common  law.44 


37.  See  infra,  next  section. 

38.  Infra,   VII,  A,   3. 

39.  Infra,  VII,  A,  4. 

40.  Vail  v.  Iglehart,  69  111.  332; 
Tidd's  Pr.,  728;  Andrews'  Steph.'s  PI., 
§90. 

Lord  Coke.  —  Kecords  are  memorials 
or  remembrances,  in  rolls  of  parchment, 
of  the  proceedings  and  acts  of  a  court 
of  justice,  which  hath  power  to  hold 
plea  according  to  the  course  of  the 
common  law.     Co.  Litt.  260,  a. 

41.  U.  S.  —  United  States  v.  Taylor, 
147  U.  S.  695,  698,  13  Sup.  Ct.  479, 
37  L.  ed.  335.  Ark.  — Lenox  v.  Pike, 
2   Ark   14.    HI.  —  Stevison   v.  Earnest, 
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80  111.  513;  Vail  v.  Iglehart,  69  111. 
332.  Minn.  —  Boe  v.  Irish,  69  Minn. 
493,  72  N.  W.  842.  Mass.  — See  Bead 
v.  Sutton,  2  Cush.  115.  Neb.  —  Burge 
v.  Gaudy,  41  Neb.  149,  59  N.  W.  359. 
See  the  statutes  of  the  various  juris- 
dictions. 

42.  Davidson  v.  Murphy,  13  Conn. 
217.  See,  also,  United  States  v.  Tay- 
lor, 147  U.  S.  695,  698,  13  Sup.  Ct. 
479,  37  L.  ed.  335. 

43.  See  infra,  VII,  A,  4. 

44.  See  Vail  v.  Iglehart,  69  111.  332, 
334. 

Minutes  of  the  Clerk  —  The  clerk's 
minutes  of  the  trial  are  no  part  of  the 
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2.  Statutory  Regulations.  —  The  contents  of  the  record  vary,  how- 
ever, as  to  details,  in  the  different  jurisdictions,  owing  to  the  diver- 
sity of  the  statutes.  It  is,  therefore,  well  said  that  whatever  is  neces- 
sary to  be  enrolled  according  to  the  law  or  practice  of  courts  consti- 
tutes the  record." 

Consequently,  precisely  what  proceedings  are  a  part  of  the  record, 
and  what  proceedings  are  not  lawfully  entered  thereon,  are  ques- 
tions to  be  answered  only  by  the  local  statutes  and  rules  of  court. 
If  matter  not  legally  required  to  be  enrolled  is  entered,  either  by  the 
clerk  or  other  person,  it  is  ineffective,  and  does  not  become  a  part  of 
the  record,  since  only  such  proceedings  as  are  authorized  by  law  can 
become  a  part  thereof.46 

3.  Contents.  —  a.  General  Statement. — Where  an  action  is  tried 
upon  issues  of  fact  the  record  below  regularly  consists  of  the  sum- 
mons, with  its  return,  the  pleadings,  the  verdict,  or  the  decision,  if 
tried  by  the  court,  and  the  judgment.47 


record,  and  consequently  are  no  part 
of  the  transcript  on  appeal  unles-- 
a  part  of  the  record  as  prescribed  by 
law.  Cal.  — People  V.  Empire  G.  &  S. 
Min.  Co.,  33  Cal.  171,  173.  IU. — 
Mcintosh   v.    V.  •    111.   App. 

Mo. —  Clarke  v.  Kane,  37  Mo.  App.  258. 

Judge's  Notes.  —  The  judge's  notes 
are  for  his  own  convenience,  or  that 
of  the  clerk  making  the  entries,  and 
form  no  part  of  the  record;  and,  in  case 
of  a  discrepancy  between  these  notes 
and  an  entry  in  the  minutes,  the  lat- 
ter would  prevail  Whittnker  v.  Gee, 
63  Tex.  435;  Stark  v.  Miller,  63  Tex. 
164;   Eastham  r.  Sallis,  60   Tex.  576. 

Motion    Docket An    entry    on    the 

motion  docket  is  no  part  of  the  record 
proper.     Lienkauff    c.    Tuscaloosa    Sale 
ft   Advancing  Co.,  09   Ala.   619,    ! 
918;  Swearingen  v.  Wilson,  2  Tex.  Civ. 
App.   157.   21  8.   W.   74. 

Trial  Docket.  —  The  trial  docket  will 
not  be  considered  by  the  supreme  court 
for  the  purpose  of  ascertaining  the 
judgment.  The  journal  entry,  when 
approved,  is  the  evidence  of  that. 
Brown  r.  Ritner,  41  Neb.  52,  59  N.  W. 
360.  And  see  In  re  Paige's  Estate,  12 
Idaho  410,  86  Pac.  273. 

45.  Lenox  r.  Pike,  2  Ark.  14. 

46.  U.  S.  —  Reed  r.  Marsh,  13  Pet. 
153,  10  L.  ed.  103;  Fisher  v.  Cockerell, 
5  Pet.  248,  8  L.  ed.  114.  Ark. —  Hop- 
kins V.  Dowd,  11  Ark  627.  Colo. — 
Burnele  V.  Wachtel.  4  Colo.  App.  556, 
36  Pac.  887.  HI. — Digman  v.  Gilbert, 
43    111.    App.    536;     City    of    Jackson- 


ville c.  Cherry,  39  111.  App.  617.  Kan. 
Morrow  v.  Saiine  County,  21  Kan.  484; 
an  v.  Neitzel,  15  Kan.  384.  Mo. 
.  v.  Clary,  43  Mo.  App.  222. 
Pa. — Anderson  v.  Oliver,  13s  Pa.  156, 
20  Atl.  9S1.  Va.  —  Barksdale  v.  Par- 
ker's Admr.,  87  Va.  141,  12  S.  E.  344. 
W.  Va.  — Sweeney  r.  Baker,  13  W.  Va. 
158,  31  Am.  Rep."  757. 

Stipulations  as  to  Record.  —  Parties 
cannot  by  their  agreements  or  stipula- 
tions add  anything  to  the  record,  nor, 
by  such  means,  decide  as  to  what  shall 
constitute  the  record.  U.  S.  —  South 
Carolina  r.  Wesley,  155  U.  S.  542,  15 
Sup.  Ct.  230,  39  L.  ed.  254.  Colo. — 
Leppel  o.  District  Court,  33  Colo.  24, 
78  Pac.  682;  Molandin  v.  Colo.  Cent. 
R.  Co.,  3  Colo.  173.  Idaho. —  Hays  v. 
Crutcher,  10  Idaho  260,  77  Pac.  620. 
111.—  Mailers  p.  Whittier  Machine  Co., 
Ml.  434.  4S  X.  E.  992;  Sternberg 
P.  Strauss,  41  111.  App.  147.  Ind. — 
Blair  p.  Curry,  150  Ind.  99,  49  X.  E. 
908,  46  N.  E.  672.  Ind.  —  Smith  v. 
Hallwood  Cash  Register  Co.,  97  Md. 
354,  55  Atl.  525.  Mo.  —  Land^raf  v. 
Paunders  Press-Brick  Co.,  B0  Mo.  App. 
538;  Woodward  v.  Hodge,  24  Mo.  App. 
677.  Neb.  —  Murphev  v.  Warren.  55 
Neb.  220,  75  X.  W.  575. 

17.  General  Contents  of  Lower  Rec- 
ord. —  Cal.  —  Sichler  v.  Look,  93  Cal. 
600,  29  Pac.  220.  Dak. —  St.  Croix 
Lumb.  Co.  V.  Pennington,  2  Dak.  467, 
11  N.  W.  497;  Golden  Terra  Min.  Co. 
lib,  2  Dak.  377,  11  X.  W.  98. 
Idaho.  —  Williams  v.  Boise  Basin  Min. 
&  Dev.  Co.,  11  Idaho  233,  81  Pac.  646. 
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b.  Process.— -Appearance.  —  The  process  with  its  return  is  a  part  of 
the  record;48  also  the  appearance,  if  no  process  is  issued.49  If  serv- 
ice is  made  by  publication,  this  should  likewise  appear.60 

Praecipe.  —  It  has  been  held,  however,  that  a  praecipe  for  the  sum- 
mons is  no  part  of  the  record  proper.51 

c.  Pleadings.  —  All  the  pleadings  in  a  case  are  regularly  a  part  ot 
the  record.62    If  the  pleadings  are  amended,  the  amended  pleadings, 


El. —  Burke  v.  Chicago  &  N.  W.  E. 
Co.,  108  111.  App.  565;  Whalen  v.  Muna, 
94  111.  App.  488.  Mo.  — Nicol  v.  HyTe, 
58  Mo.  App.  134.  Va.  —  Mandeville 
v.  Perry,  6  Call  78. 

Criminal  Case.  —  Mr.  Justice  Brown, 
speaking  for  the  Supreme  Court  of  the 
United  States,  said:  "Perhaps  the 
most  satisfactory  definition  of  a  com- 
mon-law record  in  a  criminal  case 
under  the  American  practice  is  found 
in  McKinney  v.  People,  7  111.  540,  551, 
wherein  it  is  said,  'In  a  criminal  case, 
after  the  caption  stating  the  time  and 
place  of  holding  the  court,  the  record 
should  consist  of  the  indictment  prop- 
erly endorsed,  as  found  by  the  grand 
jury;  the  arraignment  of  the  accused, 
his  plea,  the  impanelling  of  the  traverse 
jury,  their  verdict,  and  the  judgment 
of  the  court.  This,  in  general,  is  all 
that  the  record  need  state.'  "  United 
States  v.  Taylor,  147  U.  S.  695,  698, 
13  Sup.  Ct.  479,  37  L.  ed.  335. 

48.  HI.  — Baldwin  v.  McClelland,  50 
111.  App.  645.  Ind.  —  Marshall  v.  Mat- 
son,  171  Ind.  238,  86  N.  E.  339;  Woods 
V.  Brown,  93  Ind.  164,  47  Am.  Eep. 
369;  Miles  v.  Buchanan,  36  Ind.  490. 
Mo. — Beed  v.  Nicholson,  93  Mo.  App. 
29;  Greene  County  v.  Wilhite,  35  Mo. 
App.  39.  Ohio.  —  Palmer  v.  Palmer,  25 
Ohio  C.  C.  660. 

Effect  of  Appearance.  —  Where  there 
is  an  appearance,  the  summons  and 
return  are  not  a  part  of  the  record 
proper.  Jeffersonville,  M.  &  I.  E.  Co. 
V.  Eoss,  35  Ind.  108. 

Notice  To  Quit.  —  Upon  the  return 
and  filing  of  a  notice  to  quit,  in  forci- 
ble entry  and  detainer  proceedings,  it 
becomes  a  part  of  the  record.  N.  W. 
Loan  &  Banking  Co.  v.  Jonasen,  12  S.  D. 
618,  82  N.  W.  94. 

49.  111.  —  Towarzystwa  Litewsko  Pol- 
skiego  Ostrabramy  v.  Barczaitis,  139 
111.  App.  94;  Hine  Bros.  Co.  v.  Adams, 
139  111.  App.  92;  Baldwin  v.  McClel- 
land, 50  111.  App.  645. 

Special  Appearance.  —  A  special  ap- 
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pearance  in  writing  requires  a  bill  of 
exceptions  in  order  to  make  it  a  part 
of  the  record.  Syndicate  Imp.  Co.  v. 
Bradley,  6  Wyo.  171,  43  Pac.  79,  44 
Pac.    60. 

Withdrawing  Appearance. — A  letter 
from  defendant's  attorney  to  plaintiff^ 
attorney,  withdrawing  appearance,  is 
not  a  part  of  the  record  although  filed 
by  plaintiff.  Eio  Grande,  etc.  Co.  v.  Gil- 
dersleeve,  174  U.  S.  603,  19  Sup.  Ct. 
761,  43  L.  ed.  1103. 

50.  Baldwin  v.  McClelland,  50  111. 
App.  645. 

51.  Palmer  v.  Palmer,  25  Ohio  C.  C. 
660,   construing   §  5334   Eev.   St. 

52.  Ala.  —  Petty  v.  Dill,  53  Ala.  641. 
Ark.  —  Shattuck  v.  Lyons,  62  Ark.  338, 
35  S.  W.  436.  Ga.  —  Brannan  v.  A.  B. 
Baxter  &  Co.,  122  Ga.  222,  50  S.  E. 
45.  Ind.  —  Miles  v.  Buchanan,  36  Ind. 
490.  111.  —  Zimmerman  v.  Cowan,  107 
111.  631,  47  Am.  Eep.  476.  la.  — Davis 
v.  Campbell,  93  Iowa  524,  61  N.  W. 
1053.  Kan.  —  Junction  City  v.  Webb, 
44  Kan.  71,  23  Pac.  1073.  Mo.  — Brei- 
meyer  v.  Star  Bottling  Co.,  136  Mo. 
App.  84,  117  S.  W.  119.  W.  Va.— 
Stephens  v.  Brown,  24  W.  Va.  234. 
Wyo.  —  Dobson  v.  Owens,  5  Wyo.  85, 
37  Pac.  471. 

Bill  of  Particulars.  —  A  bill  of  par- 
ticulars is  no  part  of  the  record, 
at  common  law,  without  a  bill  of  ex- 
ceptions. Colo.  —  Fryer  v.  Breeze,  16 
Colo.  323,  26  Pac.  817.  111.  —  Star 
Brewing  Co.  v.  Earnsworth,  172  111. 
247,  50  N.  E.  228;  Bowlan  V.  Lambka, 
57  111.  App.  334.  S.  D.  — Saxton  V. 
Musselman,  17  S.  D.  35,  95  N.  W.  291. 

Exhibits.  —  Exhibits,  and  papers,  filed 
with  the  pleadings,  or  used  in  the  trial, 
are  not,  generally,  a  part  of  the  rec- 
ord proper.  A  bill  of  exceptions  is 
necessary.  U.  S.  —  Eeed  v.  Gardner, 
17  Wall.  409,  21  L.  ed.  665.  Ala.— South- 
ern E.  Co.  v.  Leard,  146  Ala.  349, 
39  So.  449.  Idaho.  —  Stickney  v.  Han- 
rahan,  7  Idaho  424,  63  Pac.  189.  Ky. 
Leyman's  Admr.  v.  Morrison,  10  Ky. 
L.  Eep.  117.     Mo.  — State  v.  Eldridge, 
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in  turn,  become  the  record  pleadings,"  although  amendments  to 
pleadings  must  have  been  duly  allowed  in  order  to  entitle  them  to 
be  entered  of  record.54 

d.  Motions  Relative  to  Pleadings.  —  Motions  to  strike  out  plead- 
ings,65 or  to  make  them  more  definite  and  certain,56  are  not,  by  the 
usual  rule,  a  part  of  the  lower  record.  Moreover,  the  pleadings,  or 
parts  thereof  that  are  stricken  out  on  motion,  are  not  regarded  as  a 
part  of  the  record.57 


65  Mo.  584;  Price  v.  Southern  Ins.  Co., 
58  Mo.  App.  554.  Tenn. —  Shelby 
County  V.  Bickford,  102  Tenn.  395,  o2 
S.  W.  772.  Wash.  —  Jacobson  v.  Lunn, 
16  Wash.  487,  48  Pac.  237. 

See,  however,  Mason  r.  City  of  Des 
Moines,  108  Iowa  658,  79  N.  W.  389; 
Earner  v.  Rigby,  65  Miss.  41,  3  So. 
137;  Marshall  v.  Hamilton,  41  Miss. 
229. 

Incorporated  in  Pleadings.  —  Papers, 
or  writings,  however,  which  are  copied 
into  the  pleadings  are  a  part  of  the 
record.  Allen  V.  Young,  62  Ga.  617; 
Mo  a   v.  McCall,  75  111.   190. 

Promissory  Notes.  —  Although  the  ac- 
tion is  founded  on  a  promissory  note, 
the  note  itself,  unless  incorporated 
within  the  pleadings,  is  generally  held 
not  a  part  of  the  record  proper.  HI 
Gatton  V.  Dimmit,  27  111.  400;  Corn- 
well  v.  Brown,  34  111.  App.  391.  Ohio. 
Burch  v.  Young,  2  Ohio  Dec.  377. 
Tenn. — Williams  V.  Duffy,  7  Humph. 
255.     Wis.  —  Eeid  v.  Case,  14  Wis.  429. 

Contra,  Dodd  v.  King,  1  Met.  (Ky.) 
430;  Hamer  V.  Rigby,  65  Miss.  41,  3 
So.   137. 

53.  Colo. — Van  Duzer  v.  Towne,  12 
Colo.  App.  4,  55  Pac.  13.  Ind.— 
Schmoe  u.  Cotton,  167  Ind.  364,  79 
N.  E.  184;  Hershberger  v.  Kerr,  159 
Ind.  367,  65  N.  E.  4;  Tilden  V.  Louis- 
ville &  J.  Ferry  Co.,  157  Ind.  532,  62 
N.  E.  31;  Citv  of  Huntington  v.  Falk, 
154  Ind.  91,  "54  N.  E.  759;  Dick  v. 
Hitt.  82  Ind.  92;  Anthony  f.  Masters, 
28  Ind.  App.  239,  62  N.  E.  505.  Md. 
Kendrick  &  Bros.  r.  Warren  Bros.  Co., 
110  Md.  76,  72  Atl.  465.  Mont. —  Ray- 
mond v.  Thexton,  7  Mont.  299,  17  Pac. 
258. 

54.  Ark.  —  Bentley  v.  Dickson,  1 
Ark.  165.  Ga.  —  McGarry  v.  Seiz,  129 
Ga.  296,  58  S.  E.  856;  Hays  v.  Clay, 
124  Ga.  908,  53  S.  E.  399;  Ponder  v. 
Quitman  Ginnery,  122  Ga.  29,  49  S.  E. 
746;  Sayer  v.  Douglas  Co.,  119  Ga.  550, 
46  S.  E.  654;  Sayer  v.  Brown,  119  Ga. 


539,  46  S.  E.  649;  Castellow  v.  Brown, 
119  Ga.  461,  46  S.  E.  632;  Barnett 
v.  East  Tenn.  V.  &  G.  R.  Co.,  87  Ga. 
766,  13  S.  E.  904.  Ind.  — Burkam  v. 
McElfresh,  88  Ind.  223.  Ky.  —  Beck- 
horn  v.  Slayden,  32  Ky.  L.  Rep.  944, 
1348,  107  S.  W.  324;  Young  v.  Ben- 
nett, 7  Bush  474. 

55.  Ala.  —  Hatcher  v.  Branch,  Powell 
&  Co.,  141  Ala.  410,  37  So.  690;  Lynn 
v.  Bean,  141  Ala.  236,  37  So.  515; 
Logan  v.  W.  T.  Adams  Mach.  Co.,  135 
Ala.  475,  33  So.  672;  Moore  v.  Crosth- 
wait,  135  Ala.  272,  33  So.  28.  Cal.— 
Eawley  r.  Kocher,  123  Cal.  77,  55  Pac. 
096;  Barber  r.  Mulford,  117  Cal.  356, 
49  Pac.  206;  Sutter  v.  San  Francisco, 
36  Cal.  112.  111.  —  Hill  v.  Harding,  93 
III.  77;  Thacker  V.  Bulkley,  66  111.  App. 
646.  Ind.  — Long  v.  Clapp,  103  Ind. 
17,  2  N.  E.  197;  Scott  v.  Vermillion 
Co.  Comrs.,  101  Ind.  42;  Ford  V. 
Griffin,  100  Ind.  85;  City  of  Hunting- 
ton f.  Cast,  24  Ind.  App.  501,  56  N.  E. 
949;  Bennett  v.  Seibert,  10  Ind.  App. 
369,  35  N.  E.  35,  37  N.  E.  1071.  Mo. 
Kansas  City  ex  rel.  O.  K.  Trip  Ham- 
mer Brick  Co.  v.  Walsh,  88  Mo.  App. 
271;  Gilfillan  v.  McCrillis,  84  Mo.  App. 
576;  Hubbard  v.  Quisenberry,  32  Mo. 
App.   459. 

56.  Arkansas  Cent.  R.  Co.  v.  State, 
72  Ark  250,  79  S.  W.  773;  Mondamin 
Meadanes  Dairy  Co.  v.  Brudi,  163 
Ind.  642,  72  N.  E.  643;  Pittsburgh, 
etc.  R.  Co.  v.  Collins,  163  Ind.  569,  71 
N.  E.  661;  Pittsburgh,  etc.  R.  Co.  v. 
IndianaHorseshoe  Co.,  154  Ind.  322,  56 
X.  E.  760:  Arnold  V.  Arnold,  140  Ind. 
199,  39  N.  E.  862;  Pittsburgh  C.  & 
St.  L.  R.  Co.  v.  Greb,  29  Ind.  App. 
704,  64  N.  E.  39;  Baltimore  &  O.  R. 
Co.  V.  Countryman,  16  Ind.  App.  139, 
44  N.   E.   265. 

Contra,  Leavenworth,  L.  &  G.  E.  Co. 
v.   Douglas   County,   18   Kan.    169. 

57.  Ala.  —  Commissioners'  Court  V. 
State,   146  Ala.  439,  41  So.  463.     Ark. 

|Halpern   v.   Spencer,   65    Ark.    631,    47 
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e.  Demurrers.  —  Demurrers  with  the  rulings  thereon  are  usually  a 
part  of  the  original  record,58  but  a  demurrer  stricken  out  is  held  to 
be  no  longer  a  part  of  the  record,  and  can  be  incorporated  therein 
only  by  a  bill  of  exceptions.59 

f.  Verdict  or  Findings.  —  The  verdict  was  a  part  of  the  common- 
law  record  roll,  and,  likewise,  in  modern  records  it  is  a  regularly  en- 
tered part  of  the  proceedings.60  Findings  of  fact  by  the  court  are, 
also,  in  many  jurisdictions,  a  part  of  the  original  record  without  the 
necessity  of  a  bill  of  exceptions.61 

g.  Judgment,  Decree,  or  Order.  —  The  judgment,  decree,  or  order 


S.  W.  637;  Pelham  v.  Page,  6  Ark. 
535.  Ind.  —  Tilden  v.  Louisville  &  J. 
Ferry  Co.,  157  Ind.  532,  62  N.  E.  31; 
Coddington  V.  Conady,  157  Ind.  243,  61 
N.  E.  567;  Smith  v.  Tate,  30  Ind. 
App.  367,  66  N.  E.  88;  Combs  V.  Pitts- 
burgh, C,  C.  &  St.  L.  E.  Co.,  26  Ind. 
App.  6,  58  N.  E.  1064;  Supreme  Tent 
Knights  of  Maccabees  of  the  World  v. 
Valkert,  25  Ind.  App.  627,  57  N.  E.  203. 
Va.  —  Pry  v.  Leslie,  87  Va.  269,  12  S. 
E.  671. 

See,  contra,  Davis  v.  Honey  Lake 
Water  Co.,  98  Cal.  415,  33  Pac.  270; 
Abbott  v.  Douglass,  28  Cal.  295. 

58.  Ariz.  —  Maricopa  Co.  v.  Rosson, 

4  Ariz.  335, 40  Pac.  314.  Ala.  —  Powers 
17.  City  of  Decatur,  54  Ala.  214.  Idaho. 
Perkins  v.  Lous,  14  Idaho  607,  95 
Pac.  694.  111.  —  Atkins  v.  Lackawanna 
Transp.  Co.,  79  111.  App.  19,  affirmed, 
182  111.  237,  54  N.  E.  1004.  Md.—  Ken- 
drick  &  Bros.  v.  Warren  Bros.  Co.,  110 
Md.  76,  72  Atl.  465.  Mo.  —  Meissner 
v.  Standard  R.  Equipment  Co.,  211 
Mo.  112,  109  S.  W.  730;  Thorp  v.  Miller, 
137  Mo.  231,  38  S.  W.  929.  N.  C.  — 
Chamblee  v.  Baker,  95  N.  C.  98.  Okla. 
Menten  v.  Shuttee,  11  Okla.  381,  67 
Pac.  478;   Board   of  Comrs.   v.  Harvey, 

5  Okla.  468,  49  Pac.  1006.  Ore.— Rey- 
nolds V.  Jackson  County,  33  Ore.  422, 
53  Pac.  1072.  Va.  —  Russell  Creek  Coal 
Co.  v.  Wells,  96  Va.  416,  31  S.  E. 
614.  Wash.  — State  v.  McQuade,  12 
Wash.  554,  41  Pac.  897. 

59.  Commissioners'  Court  of  Chilton 
Co.  v.  State,  146  Ala.  439,  41  So.  463. 
Contra,  Davis  v.  Honey  Lake  Water 
Co.,  98   Cal.  415,  33  Pac.   270. 

60.  U.  S.  —  Daube  V.  Philadelphia  & 
R.  Coal  &  Iron  Co.,  77  Fed.  713,  23 
C.  C.  A.  420.  Ariz.  —  Bashf ord  v.  Ken- 
dall, 2  Ariz.  6,  7  Pac.  176.  111. — 
French  V.  Hotchkiss,  60  HI.  App.  580; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Melville, 
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66  111.  329.  Ind.  — Sanders  v.  Sanders, 
24  Ind.  133.  la.  —  Davis  l?.  Campbell, 
93  Iowa  524,  61  N.  W.  1053. 

Sealed  Verdict.  —  A  sealed  verdict 
is  not  a  part  of  the  record.  Wood 
Paving  Co.  v.  Bickel,  14  Phila.  (Pa.) 
152.  See,  also,  as  to  a  written  ver- 
dict, People's  Casualty,  etc.  Co.  v.  Dar- 
row,  172  111.   62,  49  N.  E.   1005. 

61.  No  bill  of  exceptions  is  required 
to  bring  upon  the  record  the  findings, 
whether  general  or  special.  They  be- 
long to  the  record  as  fully  as  do  the 
verdicts  of  a  jury.  If  the  finding  be 
special,  it  takes  the  place  of  a  special 
verdict.  Aetna  Ins.  Co.  v.  Boon,  95  U. 
S.  117,  124,  24  L.  ed.  395.  To  a  similar 
effect,  see:  Cal.  —  Thompson  v.  Han- 
cock, 51  Cal.  110.  Ind.  —  McCrory  v. 
Little,  136  Ind.  86,  35  N.  E.  836;  But- 
ton v.  Ferguson,  11  Ind.  314.  Mass.  — 
Cohen  v.  Nagle,  190  Mass.  4,  76  N.  E. 
276,  2  L.  R.  A.  (N.J3.)  964.  Minn. — 
Farnham  v.  Thompson,  34  Minn.  330, 
26  N.  W.  9.  Mo. — Ragan  v.  McCoy,  26 
Mo.  166.  S.  D.— Colonial  &  United 
States  Mortg.  Co.  v.  Bradley,  4  S.  D.  158, 
55  N.  W.  1108.  Tenn.— Tennessee  Cent. 
R.  Co.  v.  Foster,  112  Tenn.  345,  80 
S.  W.  585.  Wis.  — Smith  v.  Lewis,  20 
Wis.  350. 

Signed  and  Filed.  —  It  is  a  general 
requirement,  as  stated  in  the  cases 
in  the  preceding  note,  that  the  find- 
ings by  the  court  should  be  duly  signed 
and  filed  in  order  to  make  them  a  part 
of  the  record.  Purported  findings  of 
fact,  not  signed  by  the  court,  nor 
made  a  part  of  the  record  by  special 
order,  cannot  be  considered  a  part  of 
the  record.  Winstanley  v.  Breyfogle, 
148  Ind.  618,  48  N.  E.  224;  Ferris 
v.  Udell,  139  Ind.  579,  38  N.  E.  180; 
Galvin  v.  Syfers,  22  Ind.  App.  43,  52 
N.  E.  96;  Stack  v.  Blanford,  11  Ky. 
L.  Rep.  859. 
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of  the  court  is  a  part  of  the  original  record.82  Matters,  however,  sub- 
sequ<  it  xo  the  judgment  do  not,  regularly,  constitute  a  part  of  it.63 
h.  Matters  Not  Regularly  of  Record.  —  As  already  indicated,  not  all 
the  proceedings  of  the  lower  court  are  entered  upon  its  record.  Sub- 
ject to  contrary  statutory  provisions,  such  matters  as  the  following 
constitute,  regularly,  no  part  of  the  record  proper:  interlocutory  mo- 
tions, and  rulings  thereon,  as,  for  example,  motions  relating  to  plead- 
ings j*54  change  of  venue;05  continuances;66  and  dismissal  of  actions.97 


After  Judgment  or  Decree.  —  Find- 
ings of  fact  made  at  a  subsequent 
term,  or  even  after  the  rendering  of 
the  judgment  or  decree,  cannot  be  con- 
sidered on  review  as  a  part  of  the 
record.  Corbett  P.  Matz,  72  Conn.  610, 
45  Atl.  401,  48  L.  R.  A.  217;  Farm- 
ers' Bani  P.  Barbee,  193  Mo.  465,  95 
S.  W.  225;  Shaffer  r.  Detie,  191  Mo. 
377,  90  S.  W.   131. 

Nunc  Pro  Tunc.  —  It  has  been  held, 
however,  that  even  at  a  subs* 
term  a  special  finding  may  be  ordered 
entered  nunc  rr<>  tunc  as  of  the  term 
when  the  judgment  was  rendered. 
Aetn  i.   v.  Boon,   95   U.   S.    117, 

24   L.   ed.   395. 

Findings  Not  a  Part  of  Record.  — 
Contrary  to  the  view  expressed  in  the 
text,  it*  is  held,  in  other  jurisdictions, 
that  findings  of  fact  are  not  a  part 
of  the  record,  and  that  a  bill  of  ex- 
ceptions is  necessary  to  make  them 
so.  Ala. — McCain  Bros.  p.  Street.  L36 
Ala.  625,  33  So.  872.  Ark.  — Spring- 
field Fire  &  Marine  Ins.  Co.  P.  Ilamby, 
65  Ark.  14,  45  S.  W.  172;  Bradley 
p.  Earkey,  59  Ark.  178,  26  S.  W.  827. 
Neb. — Hammer  p.  Co'_dizer,  1  Neb. 
I  (Jnof.)  633,  95  X.  W.  681.  Nev.— 
Peers  p.  Reed,  23  Nev.  401.  48  Pac. 
897.  Tex.  —  Madden  v.  Madden,  79 
Tex.   595,    15  8.  W.   489. 

Judgment  on  Default.  —  Findings, 
however,  if  made  where  the  jmL 
is  rendered  on  default,  constitute  no 
part  of  the  remrd.  Thomson  r.  Thom- 
son, L21  Cal  53  Pac.  403;  Murray 
p.  Murray,  115  Cal.  266,  47  Pac.  37,  37 
L.  R.  A.'  626,   56  Am.   St.  Rep.  97. 

62.  Cal.  —  Galvin  t.  Palmer,  134  Cal. 
426.  66  Pac.  572.  111.  —  French  »'. 
Hotchkiss.  60  111.  App.  580.  Kan. — 
Junction  City  P.  Webb,  44  Kan.  71.  2:'. 
Pac.  1073.  Mass.  —  ITovey  v.  Crane,  10 
Pick.  440.  Mont.  —  Granite  Mountain 
Min.  Co.  P.  Weinstein,  7  Mont.  346,  17 
Pac.   108. 
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63.  Ala. —Mobile,  etc.  R.  Co.  v. 
Owen,  121  Ala.  505,  25  So.  612.  Cal.  — 
Roonev  p.  Gray  Bros.,  145  Cal.  753, 
79  Pac.  523;  White  P.  White,  88  Cal. 
429,  26  Pac.  236.  Ind.—  Hamrick  v. 
Loring,  147  Ind.  229,  45  N.  E.  107. 
Ky.  —  Dixon  r.  Wood,  23  Ky.  L.  Rep. 
L004,  64  S.  W.  724.  La.  — Drew  v. 
His  Creditors,  49  La.  Ann.  1641,  22 
So.  956.  Miss.  —  Morris  v.  Morris,  27 
Miss.  370.  Mo.  —  Christy  v.  Myers,  21 
Mo.  112.  Va.  —  Anderson  v.  Mossy 
Creek  Woolen  Mills  Co.,  100  Va.  420,  41 
S.  E.  854.     And  see,  infra,  VII,  B,  3,  k. 

64.  See,  supra,  VII,  B,  3,  c. 

65.  Ark.  —  Estes  v.  Chesney,  54  Ark. 
463,  16  S.  W.  267.  111.  —  Brewer  & 
Hoffman  Brewing  Co.  v.  Boddie,  181 
HI.  622,  55  N.  E.  49;  Wilbanks  V.  Crosno, 
112  111.  App.  503;  Heacock  r.  Hos- 
mer,     109    111.    245;     Solomon    v.    Win- 

ite,  104  111.  App.  277.  Ind. 
Ter.  —  Simon  r.  Aubrev,  3  Ind.  Ter. 
680,  64  S.  W.  575.  Ind.  —  Johnson  v. 
Johnson,  115  Ind.  112,  17  N.  E.  Ill; 
Baker  V.  Simmons,  40  Ind.  442.  Mo. — 
Evans  V.  Town  of  Trenton,  112  Mo. 
390,  20  S.  W.  614;  Stearns  v.  St. 
Louis  &  S.  F.  R.  Co.,  94  Mo.  317,7  S.  W. 
270;  Stripling  P.  Maguire,  108  Mo.  App. 
594,  84  S.  W.  164.  Utah.  —  Neesley 
r.  Southern  Pac.  Co.,  35  Utah  259,  99 
Pac.  1067.  Wyo.  —  Perkins  v.  Mc- 
Dowell, 3  Wyo.  328,  23   Pac.   71. 

66.  Ark. —  Evans  v.  Rudy,  34  Ark. 
383.  HI.  —  Chicago  &  E.  I.  R.  Co.  v. 
Goyette,  133  111.  21,  24  N.  E.  549.     Ind. 

r  r.  Wampler,  84  Ind.  172;  Rains 
r.  Bolin,  6  Ind.  App.  181,  33  N.  E. 
218.  la.  —  Leonard  V.  Hart,  2  Iowa 
612.  Mo.  —  Sims  v.  McLaren,  117  Mo. 
App.  67,  94  S.  W.  792.  Mont.  —  Bar- 
ber v.  Briscoe.  8  Mont.  214,  19  Pac. 
589.  Tex.  —  Bonner  v.  Whitcomb,  80 
Tex.  178,  15  S.  W.  899;  Carter  v.  Kieran 
(Tex.  Civ.  App.),  115  S.  W.  272;  Scalfi 
p.  Grave?!,  31  Tex.  Civ.  App.  667,  74 
S.   W.   795. 

67.  Ala.  —  Stallings   v.  Gilbreath,  146 
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Moreover,  matters  of  evidence,08  including  depositions,69  and  affi- 
,vits:70   stipulations;71    reports   or   findings    of   referees;7"    instruc- 


davits  ;70   stipulati 

Ala.  483,  41  So.  423.  Colo.  — Everett 
v.  Wilson,  34  Colo.  476,  83  Pac.  211; 
Bowling  v.  Chambers,  20  Colo.  App. 
113,  77  Pae.  16.  111.  —  St.  Louis  & 
O.  E.  Co.  v.  Union  Trust  &  Savings 
Bank,  209  111.  457,  70  N.  E.  651.  Ind. 
Scudder  v.  Jones,  134  Ind.  547,  32  N.  E. 
221.  Mo.  —  School  Dist.  No.  4  v. 
Holmes,  53  Mo.  App.  487. 

"The  motion  does  not  come  within 
section  387  of  the  Civil  Code,  and  is 
not  a  part  of  the  record  proper.  It 
can  become  such  only  by  being  em- 
bodied in  a  bill  of  exceptions,  and 
rulings  thereon  and  consideration  of 
affidavits  in  its  support  are  available 
on  appeal,  and  can  be  preserved  for 
this  purpose  only  by  bill.  Wike  et  al. 
v.  Campbell,  5  Colo.  126;  Eowe  v.  The 
People,  26  Colo.  542."  Everett  v. 
Wilson,  34  Colo.  476,  479,  83  Pac.  211. 

Nonsuit.  —  Harding  v.  McLaughlin,  23 
Mont.  334,  58  Pac.  865. 

So  a  motion  to  set  aside  a  nonsuit. 
State  ex  rel.  Wenneker  v.  Boyle,  181 
Mo.  695,  81  S.  W.  161;  Nickerson  v. 
Peery,  163  Mo.  77,  63  S.  W.  381. 

68.  U.  S.—  Strain  V .  Gourdin,  2 
Woods  380,  23  Fed.  Cas.  No.  13,521; 
Travelers'  Protective  Assn.  v.  Gilbert 
101  Fed.  46,  41  C.  C.  A.  180.  Ala. — 
Truett  v.  Woodham,  98  Ala.  604,  13  So. 
519.  Idaho.  —  Hays  v.  Crutcher,  10 
Idaho  260,  77  Pac.  620.  111.  — Helmuth 
v.  Bell,  49  111.  App.  626.  Ind. —Shoe- 
maker v.  South  Bend  Spark  Arrester 
Co.,  135  Ind.  471,  35  N.  E.  280,  22  L. 
E.  A.  332 ;  Clark  v.  Van  Court,  100  Ind. 
113,  50  Am.  Eep.  774;  Corbin  v.  Ketch- 
am,  87  Ind.  138.  Ind.  Ter.  —  Brown  v. 
Woolsey,  2  Ind.  Ter.  329,  51  S.  E. 
965.  Mich.  —  Peabody  v.  McAvoy,  23 
Mich.  526.  Okla.  —  Denny  v.  Wright 
&  OvEourke,  13  Okla.  256,  74  Pac.  104; 
Kingman  v.  Pixley,  7  Okla.  351,  54 
Pac.  494;  United  States  v.  Choctaw  O. 
&  G.  E.  Co.,  3  Okla.  404,  41  Pac.  729. 
Ore.— Sutton  v.  Clarke,  42  Ore.  525,  71 
Pac.  794.  S.  D.— Foley-Wadsworth  Im- 
plement Co.  v.  Porteous,  7  S.  D.  34,  63 
N.  W.  155.  Va.  —  West  v.  Eichmond 
E.  &  Elec.  Co.,  102  Va.  339,  46  S.  E. 
330. 

69.     U.    S Eeed     v.     Gardner,     17 

Wall.  409,  21  L.  ed.  665.  Ark.  —  Moore 
v.  Cairo  &  F.  E.  Co.,  36  Ark.  262.  Fla. 
Myers  v.  Eoberts,  35  Fla.  255,  17  So. 
358.  Kan.  —  Dunlap  v.  McFarland,  25 
Kan.  488.     Ky Harlan  v.  Howard,  79 

vol  n 


Ky.  373.  Mass.  —  Storer  v.  White,  7 
Mass.  448.  Va.  —  Johnson  17.  Norton 
Land  &  Imp.  Co.,  90  Va.  267,  18  S.  E. 
36.  W.  Va.  —  Camden  V.  Haymond,  9 
W.  Va.  680. 

70.  Among  numerous  cases  are: 
U.  S.  —  Baltimore  &  P.  E.  Co.  v.  Church 
Trustees,  91  U.  S.  127,  23  L.  ed.  260. 
Ala.  — Ditson  v.  Hoad,  83  Ala.  331,  3 
So.  746.  G-a.  —  Anderson  v.  Anderson, 
124  Ga.  147,  52  S.  E.  161;  Eoberts 
V.  Heinsohn,  123  Ga.  685,  51  S.  E. 
589.  HI.  —  Salomon  v.  Wilcox's  Estate, 
104  111.  App.  277;  Lanyon  v.  Michigan 
Buggy  Co.,  94  HI.  App.  243.  Ind.  —  Hal- 
leck  v.  Irwin,  21  Ind.  App.  706,  51  N.  E. 
731;  Ohio  Falls  Car  Co.  V.  Sweet  &  Clark 
Co.,  7  Ind.  App.  163,  34  N.  E.  533. 
Kan.  —  Backus  v.  Clark,  1  Kan.  303,  8:1 
Am.  Dec.  437,  followed  Altschiel  V. 
Smith,  9  Kan.  90.  Mich.  —  Holton  v. 
Holton,  116  Mich.  669,  75  N.  W.  97; 
Noble  V.  Bourke,  44  Mich.  193,  6  N.  W. 
237.  Neb. — Stansbury  v.  Storer,  70 
Neb.  603,  97  N.  W.  805;  Gutterson 
v.  Meyer,  68  Neb.  767,  94  N.  W.  969. 
N.  M.  —  United  States  v.  Lesnet,  9  X. 
M.  271,  50  Pac.  321.  Okla. —  Bruce 
v.  Casey-Swasey  Co.,  13  Okla.  554,  75 
Pac.  280;  Menten  v.  Shuttee,  11  Okla. 
381,  67  Pac.  47S.  Wash.  —  Sellers  v. 
Pacific  Wrecking  &  Salvage  Co.,  3  1 
Wash.  Ill,  74  Pac.  1056;  Griggs  V. 
McLean,    33    Wash.    244,    74    Pac.    360. 

71.  U.  S.— Stelk  v.  McNulta,  99  Fed. 
138,  40  C.  C.  A.  357.  Cal.  —  Eitter  v. 
Mason,  11  Cal.  214.  Colo.  —  Carr  v. 
Willoughby  &  Co.,  36  Colo.  358,  85  Pac. 
428.  Conn.  —  Phoenix  Ins.  Co.  v.  Carey, 
80  Conn.  426,  68  Atl.  993.  111.  — Chi- 
cago &  N.  W.  E.  Co.  v.  Benham,  25 
111.  App.  248;  Eureka  Coal  Co.  v.  Powers, 
10  111.  App.  61,  11  111.  App.  81.  Ind. 
Pennsvlvania  Co.  v.  Niblack,  99  Ind.  149. 
Mo.— Smith  v.  Smith,  111  Mo.  App.  683, 
86  S.  W.  586;  Taylor  v.  Brotherhood  of 
Railroad  Trainmen,  106  Mo.  App.  212, 
80  S.  W.  306;  Stempel  Fire  Exting. 
Mfg.  Co.  V.  National  Fire  Ins.  Co.,  103 
Mo.  App.  70,  77  S.  W.  334.  Neb. — 
Backes  V.  Schlick,  82  Neb.  289,  117 
N.  W.  707;  Keeler  V.  Manwarren,  61 
Neb.  663,  85  N.  W.  839;  State  Ins.  Co. 
v.  Buckstaff  Bros.  Mfg.  Co.,  47  Neb. 
1,  66  N.  W.  27;  Herbison  v.  Taylor,  29 
Neb.  217,  45  N.  W.  626.  Ohio.— Goyert 
&  Vogel  v.  Eicher,  70  Ohio  St.  30,  70 
N.  E.  508. 

72.  U.  S.  — Dietz  v.  Lymer,  63  Fed. 
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tions;73  opinions  of  the  court;74  motions  for  new  trials;75  motions 
in  arrest  of  judgment  ;7,1  motions  to  vacate  or  modify  judgments  ;7T 
motions  relating  to  execution;73  and  proceedings  to  take  and  per- 
fect an  appeal,79  are  not  generally  made  a  part  of  the  record  be- 
low. 

i.  Instructions.  —  The  instructions  are  not  regularly  a  part  of  the 

758,  11  C.  C.  A.  410,  27  U.  S.  App.  415 
Ind.  —  Stanton  v.  State,  82  Ind.  463; 
Lee  v.  State,  88  Ind.  256.  Mass.— 
Davis  v.  Gay,  141  Mass.  531,  6  X.  E. 
549.  Mo.— Turley  V.  Barnes,  131  Mo. 
548,  33  S.  W.  172.  Mont.  —  Murphy 
v.  Patterson,  24  Mont.  575,  63  Pac.  375. 
Ohio. — Wexelberg  r.  Eberhardt,  1  Ciu. 
K.  341;  Johnson  v.  Johnson,  19  Ohio 
C.  C.  610,  10  Ohio  C.  D.  411.  Okla  — 
Iralson  v.  Stang,  18  Okla.  423,  90  Par. 
440.  Ore.  —  Osborn  v.  Graves,  11  Ore. 
526,  6  Pac.  227.  Wis.— Hills  v.  Sellev, 
37  Wis.  246. 

In    chancery,    however,    the    rule    is 
otherwise,   for  that    practice    knows   no 
bill   of   execution.     Fouche   V.   Harison, 
78  Ga.  359,  3  S.  E.   330;   Ferris   P.   Mr 
Clure,   40    111.   99. 

73.  See  infra,  VII,  B,  3,   h 

74.  U.  S.  —  Mutual  Reserve  Fund 
Life  Assn.  v.  Du  Bois,  85  Fed.  586,  29 
C.  C.  A.  354;  North  American  Loan 
&  Trust  Co.  v.  Colonial  &  U.  8.  Mort^'. 
Co.,  S3  Fed.  796,  28  C.  C.  A.  88.  Ariz. 
Upton  P.  Weisling,  8  Ariz.  298,  71  Pac. 
JH7.  Cal. —  In  re  Hite's  Estate,  155 
Cal.  448,  101  Pac.  448;  In  re  Shivelv's 

to,  145  Cal.  400,  78  Pac.  869.  ill. 
I'liinsvlvania  Co.  v.  Versten,  140  111. 
637,  30  N.  E.  540.  15  L.  R.  A.  798. 
Mass.  —  Abbott  P.  Walker,  204  Mass. 
71,  90  N.  B.  405.  Mo.  —  Krei<  P. 
Missouri  Pac.  R.  Co.,  131  Mo.  533,  33 
s.  W.  64,  1150;  Hewitt  r.  Steele,  11-  Mo. 
24  S.  W.  440.  Mont.— Winnirott 
P.  Orman,  39  Mont.  339,  102  Pac.  570; 
Cornish  r.  Floyd-Jones,  26  Mont.  153,  66 
Pac.  838.  Neb.  —  Phenix  Ins.  Co.  v. 
Fuller,  53  Neb.  811,  74  N.  W.  269.  40 
L.  R.  A.  408,  65  Am.  St.  Rep.  637. 
N.  Y.  — Randall  P.  New  York  El.  R. 
f'o..  149  N.  Y.  211,  43  N.  E.  540;  Price 
p.  Western  Distillery  Co.,  114  N.  V. 
Supp.  714;  Milella  r.  Simp=on,  47  Misc. 
690,  94  N.  Y.  Supp.  464;  nog?  p.  Rose, 
107  App.  Div.  618,  94  N.  Y.  Supp.  914. 
Okla.  —  U.  S.  r.  Choctaw,  O.  &  G.  R. 
Co.,  3  Okla.  404,  41  Pac.  729. 

75.  See  infra,   vTI,  B,  3,  i. 

76.  Infra,  VII,  B,  3,  j. 

77.  See  infra,  VII,  B,  3,  k. 


78.  id. 

79.  Cal.  —  Williamson  r.  Joyce,  137 
Cal.  151,  69  Pac.  980,  order  refusing  to 
settle  bill  of  exceptions.  Ga.  —  Tomp- 
kins p.  Noonan,  120  Ga.  173,  47  S.  E. 
557  (petition  for  certiorari);  Warren  v. 
State,  72  Ga.  215  (petition  for  cer- 
tiorari). HI.  —  Thompson  v.  White,  64 
111.  314  (motions  to  quash  certiorari); 
Belleville  P.  Stauder,  47  111.  App.  376. 
Ind.  —  A  petition  and  bond  for  removal 
of  the  cause  are  a  part  of  the  record 
without  a  bill  of  exceptions.  Southern 
R.  Co.  r.  Sittasen,  166  Ind.  257,  76  N. 
E.  973.  And  see  Allen  v.  Gavin,  130 
Ind.   190,   29   N.  E.  363. 

Matter  Not  of  Record,  in  General 

The  Supreme  Court  of  the  United  States 
in  considering  what  matters  are  not 
regularly  of  record  has  said:  "Mr. 
Freeman,  in  his  work  upon  Judgments, 
section  79,  thus  summarizes  from  the 
authorities  'the  matters  which  are  not 
(unless  made  so  by  bill  of  exceptions 
or  by  consent,  or  by  order  of  the  court) 
matters  of  record,'  namely:  'Matters 
of  evidence,  written  or  oral,  including 
note,  bond,  or  mortgage  filed  in  the 
case,  and  upon  which  suit  is  brought; 
an  agreed  statement  of  facts  not  in 
nature  of  special  verdict;  all  motions, 
including  motions  to  quash  the  writ,  to 
amend  the  pleadings,  for  extensions  of 
time,  for  continuances;  for  bonds,  for 
prosecution,  for  bills  of  particulars; 
pleas  stricken  from  the  files,  notices  of 
motions,  affidavits  of  claimants;  bonds 
for  trial  of  rights  of  property,  affidavits 
in  relation  to  conduct  of  jurors;  all 
affidavits  taken  during  the  progress 
of  the  cause,  memorandum  of  costs; 
power  of  attorney  to  confess  the  judg- 
ment, and  affidavit  in  relation  to  the 
death  of  the  maker  thereof;  report  of 
judge  of  proceedings  at  the  trial, 
reasons  for  his  opinion  in  rendering 
judgment  or  in  deciding  application  for 
a  new  trial;  rulings  of  the  court  upon 
the  admission  of  evidence;  the  in- 
structions to  the  jury;  statement  of 
facts  made  by  the  judge  for  the  pur- 
pose of  taking  the  advice  of  the  appel- 
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record,80  and  a  bill  of  exceptions  is  necessary  to  make  them  so.81  By 
express  statutory  provision,  however,  in  some  states,  all  instructions 
given  by  the  court,  with  endorsement  thereon  by  the  judge  of  ex- 
ceptions taken  thereto,  become  a  part  of  the  record.82 

By  similar  statutes,  requests  for  instructions  may  be  filed  by  either 
party,  and,  with  the  court's  statement  of  its  action  thereon,  either  as 
given  or  refused,  they  become,  likewise,  a  part  of  the  record  in  the 
case.83 

j.  Motion  For  New  Trial.  —  Motions  and  proceedings  for  a  new 
trial  are  not  regularly  a  part  of  the  original  record,81  although  the 


late  court;  and  the  ruling  of  the  court 
upon  an  application  to  strike  out  a 
portion  of  the  pleadings.'  "  United 
States  v.  Taylor,  147  U.  S.  695,  699,  13 
Sup.  Ct.  479,  37  L.  ed.  335. 

80.  U.  S.  —  Phoenix  Ins.  Co.  v. 
Lanier,  95  U.  S.  171,  24  L.  ed.  383; 
Thompson  v.  Riggs,  5  Wall.  663,  18  L. 
ed.  704;  Sternenberg  V.  Mailhos,  99 
Fed.  43,  39  C.  C.  A.  408.  Cal.— 
Matthews  v.  Jones,  92  Cal.  563,  28  Pac. 
597.  Colo.  —  Brink  v.  Posey,  11  Colo. 
521,  19  Pac.  467;  Banks  V.  Hay,  11 
Colo.  399,  18  Pac.  428.  Idaho.— Crowley 
v.  Croesus,  etc.  Min.  Co.,  12  Idaho  530, 
86  Pac.  536.  111.  —  Chicago,  B.  &  Q.  B. 
Co.  V.  Haselwood,  194  111.  69,  62  N.  E. 
315;  Underhill  v.  Mobile  &  O.  K.  Co., 
40  111.  App.  21;  Shedd  v.  Dalzell,  30 
111.  App.  356.  Ind.  —  Eaken  v.  Thomp- 
son, 4  Ind.  App.  393,  30  N.  E.  1114.  la. 
Ewing  v.  Scott,  2  Iowa  447.  Kan. — 
McArthur  v.  Mitchell,  7  Kan.  173.  Mo. 
McClure  v.  Campbell,  148  Mo.  96,  49 
S.  W.  881.  N.  D.  —  Kinney  v.  Brother- 
hood of  America  Yeomen,  15  N.  D.  21, 
106  N.  W.  44.  Va.  —  Ferguson  V. 
Wills,  88  Va.  136,  13  S.  E.  392. 

81.  Ark.  —  Arkansas,  L.  &  G.  E.  Co. 
v.  Kennedy,  87  Ark.  50,  111  S.  W.  1125; 
O'Neal  v.  Parker,  83  Ark.  133,  103  S. 
W.  165.  Colo.  —  Big  Konawha  Co.  v. 
Jones,  45  Colo.  381,  102  Pac.  171.  111. 
Chicago,  B.  &  Q.  R.  Co.  v.  Haselwood, 
194111.69,62  N.  E.  315;  Hope  v.  West 
Chicago  St.  R.  Co.,  126  111.  App.  507; 
City  of  Toluca  v.  Arnold,  108  111.  App. 
584.  Ind.  — Riley  V.  Allen,  154  Ind. 
176,  56  N.  E.  240.  Mo.  — J.  B.  Sickles 
Saddlery  Co.  v.  Bullock,  86  Mo.  App. 
89. 

82.  Ala.  —  Highland  Ave.  B.  R.  Co. 
v.  South,  112  Ala.  642,  20  So.  1003; 
Alabama  G.  S.  R.  Co.  v.  Dabbs,  101  Ala. 
219,  12  So.  770.  Colo.  —  Sargent  v. 
Chapman,  12  Colo.  App.  529,  56  Pac. 
194.     Ind.  —  City  of  Huntington  v.  Me- 
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Clurg,  22  Ind.  App.  261,  53  N.  E.  658; 
Evansville  &  Terre  Haute  R.  Co.  v. 
Weikle,  6  Ind.  App.  340,  33  N.  E.  639. 
la.  —  Decatur  v.  Simpson,  115  Iowa 
348,  88  N.  W.  839.  Neb.  —  Blumer  v. 
Bennett,  44  Neb.  873,  63  N.  W.   14. 

And  see  McClellan  v.  Hein,  56  Neb. 
600,  77  N.  W.  120,  holding  that  an 
omission  to  endorse  "Given"  does 
not  exclude  it  from  the  record  if  it 
appears  that  the  instruction  was,  in 
fact,  part  of  the  charge.  Compare, 
however,  Shelby  v.  Brown  (Miss.;,  24 
So.    531. 

83.  Butt  v.  Iffert,  171  Ind.  554,  86 
N.  E.  961;  Raper  v.  American  Tin  Plate 
Co.,  156  Ind.  323,  59  N.  E.  937;  Berg- 
hoff  v.  McDonald,  87  Ind.  549,  551; 
Decatur  v.  Simpson,  115  Iowa  348,  88 
N.  W.  839. 

84.  Ala.  —  Richmond  &  D.  R.  Co.  v. 
Jones,  102  Ala.  212,  14  So.  786;  Tyree 
v.  Parham's  Exr.,  66  Ala.  424.  Ariz. 
Maricopa  Co.  -  v.  Osborn,  4  Ariz.  331, 
40  Pac.  313.  Cal.  —  Linforth  v.  San 
Francisco  Gas  &  Elect.  Co.,  156  Cal.  58, 
103  Pac.  320;  Power  v.  Fairbanks,  146 
Cal.  611,  80  Pac.  1075.  Colo.— Carlin  v. 
Freeman,  19  Colo.  App.  334,  75  Pac.  26. 
Ga. — Leathers  v.  Leathers,  132  Ga. 
211,  63  S.  E.  1118.  111.  —  City  of 
Toluca  v.  Arnold,  108  111.  App.  584; 
Eichardson  V.  Grove,  84  111.  App.  26; 
Penn  V.  Wilkinson,  65  111.  App.  377; 
Martin  Emrich  Outfitting  Co.  V.  Brown, 
63  HI.  App.  38;  Continental  Investment 
&  Loan  Soc.  v.  Schubnell,  63  111. 
App.  379;  Bachman  v.  Friedman, 
50  111.  App.  261.  Mich.  —  Steven- 
son v.  Detroit  &  M.  R.  Co.,  118 
Mich.  651,  77  N.  W.  247.  Mo. — 
Turley  v.  Barnes,  131  Mo.  548,  33  S. 
W.  172;  Watkins  V.  Green,  116  Mo. 
App.  593,  92  S.  W.  1131;  Browne  v. 
Appleman,  83  Mo.  App.  79.  Okla.— 
McMeehan  v.  Christy,  3  Okla.  301,  41 
Pac.  382.     Utah.  —  Perego  v.  Dodge,  9 
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contrary  is  true  in  some  jurisdictions85  of  a  motion  made  in  term 
time. 

k.  Motion  in  Arrest  of  Judgment.  —  By  the  general  rule,  motions 
in  arrest  of  judgment,  if  desired  for  appellate  purposes,  must  be 
added  to  the  lower  record  by  a  bill  of  exceptions.86  In  some  states 
they  are  made  a  part  of  the  record  proper.87 

1.  Matters  Subsequent  to  Judgment.  —  Costs.  —  Proceedings  subse- 
quent to  the  judgment,  such  as  motions  to  vacate;88  questions  re- 
lating to  the  execution  and  return  ;ss  and  motions  to  quash  execu- 
tion,90 constitute  no  part  of  the  record,  and  require  a  bill  of  excep- 
tions to  present  them  for  appellate  review.  The  same  rule  likewise 
applies  to  the  taxing  of  costs,91  and  to  questions  arising  thereon.92 

m.  Office  of  Bills  of  Exception.  —  In  order,  for  appellate  purposes, 
to  place  upon  the  record,  matter  that  does  not  regularly  appear  there, 
a  bill  of  exceptions  is  required.  Bills  of  exceptions,  in  civil  cases, 
are  founded  upon  the  Statute  of  Westminster  2  (13  Edw.  I,  ch.  31, 

Wilson  Mfg.  Co.,  38  Ark.  594.  Colo. 
Miller  p.  Seybert,  4  Colo.  352.  Mo.  — 
Chouteau  r.  Nuckols,  33  Mo.  148; 
Christy's  Admr.  v.  Myers,  21   Mo.   112. 

Affidavits  on  Hearing.  —  Likewise 
affidavits  or  other  evidence  used  on 
the  hearing  of  a  motion  to  vacate 
judgment  are  not  a  part  of  the  record 
unless  incorporated  therein  as  provided 
by  law.  U.  S.  —  Travelers'  Protective 
Assn.  r.  Gilbert,  101  Fed.  46,  41  C.  C.  A. 
180.  Cal.  — People  P.  Wrin,  143  Cal. 
11,  76  Pac.  646.  Ky.— Dixon  v.  Wood, 
23  Ky.  L.  Rep.  1004,  64  S.  W.  724. 
Ore.  —  Farrell  v.  Oregon  Gold  Min. 
Co.,  31  Ore.  463,  49  Pac.  876.  Wasn. 
Whitney  v.  Knowlton,  33  Wash.  319. 
71    Pac.   469. 

Motions  To  Amend.  —  Motions  to 
amend  or  modify  judgments  or  decrees 
are  not  parts  of  the  original  record. 
Clause  Printing-Press  Co.  v.  Chicago 
Trust  &  Savings  Bank,  148  Ind.  680, 
48  N.  E.  245;  Hamrick  v.  Loring,  147 
Ind.  229.  45  N.  E.  107. 

89.  Ala.  —  Gunn  v.  Howell,  27  Ala. 
663,  62  Am.  Dec.  785.  la.  —  Mattoon 
r.  Burge,  1  G.  Gr.  153.  Miss.— Adams  r. 
Carter,  92  Miss.  578,  46  So.  59.  Mo. 
Kohn  r.  Lucas,  17  Mo.  App.  29;  Bremen 
Sav.    Bank   v.    Allen,    7    Mo.    App.    596. 

90.  Mobile,  J.  &  K.  C.  R.  Co.  >•. 
Owen,  121  Ala.  505,  25  So.  612;  Corbv 
p.  Tracy,  02  Mo.  511. 

91.  Ala.  — Stall  worth  v.  State.  329 
Ala.  118,  30  So.  31.  Idaho.  —  Keane 
r.  Pittsburer  Lead  Mining  Co.,  17  Idaho 
170.  105  Pac  60.  Nev.  — Howard  v. 
Biehards,  2  Xev.  128.  90  Am.  Dec.  520. 
Wis.  —  Perkins    r.   Davis,    16  Wis.   495. 

92.  Ala.  —  Stallworth    r.    State,    129 

vol.  n 


Utah  3,  33  Pac.  221;  People  v.  Smith,  3 
Utah  425,  4  Pac.  242. 

85.  Ind.  —  Powers  r.  Nesbit,  127 
Ind.  497,  27  N.  E.  501;  Cooper  v. 
Howard  County  Comrs.,  64  Ind.  520; 
Schnewind  P.  Hacket,  54  Ind.  248. 
Kan.  — McCullagh  v.  Allen,  10  Kan. 
150.  La. — Muse  V.  Curtis,  8  Mart.  (O. 
8,  720.  Miss. —  State  v.  Spengler,  74 
Miss.  129,  20  Bo.  879,  21  So.  4;  Barring- 
ton    p.    Mississippi    Cent.    B.    Co..    32 

370. 
Ruling  Upon  Motion.  —  A  distinction 
is  made,  in  some  jurisdictions,  between 
the  motion  for  a  new  trial  and  the 
rulings  thereon,  the  motion  for  being 
a  part  of  the  record,  while  the  ruling 
upon  the  motion  requires  a  bill  of  ex- 
ceptions  to    place    it    upon    the    record. 

tiller  v.  Steele,  64  Ind.  79,  and 
Martin  v.  Harrison,  50  Ind.  270.  Else- 
where, both  the  motion  and  the  ruling 
may  be  parts  of  the  record  without 
a  bill  of  exceptions.  See  State  v. 
Spengler,  74  Miss.  129,  20  So.  879,  21 
So.  4. 

86.  Ala.  —  Wiggins  r.  Witherington, 
96  Ala.  535,  11  So.  539.  Mo.  —  Missouri 
Coal  &  Mining  Co.  r.  Ladd,  160  Mo.  435, 
61  S.  W.  191;  Young  v.  Downev.  150  Mo. 
817,  51  S.  W.  751;  Turlev  v.  B'arnes,  131 
Mo.  548,  33  S.  W.  172;  Rvan  v.  Growney, 
125  Mo.  474,  28  S.  W.  189.  Ore. — 
Thompson  r.  Backenstos,  1  Ore.  17. 
Wis.  —  Rolette  P.  Crawford  County 
School    Comrs.,    1    Pin.    384. 

87.  Daniels  v.  City  of  Denver,  2 
Colo.  669;  Malott  V.  Central  Trust  Co. 
168  Ind.  428,  70  X.  E.  369:  Midland  R. 
Co.  P.  Smith.  135  Ind.  348,  35  X.  B.  2-4. 

88.  Ark.  —  Hurlburt    v.    Wheeler    & 
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A.  D.  1285), 93  the  substance  of  the  statute  being  adopted,  generally, 
in  all  our  states.  In  the  federal  courts,  bills  of  exceptions  are  re- 
quired to  be  drawn  as  under  the  original  statute.94  The  provisions 
of  the  statute  applied,  however,  only  to  civil  cases,  and  bills  of  ex- 
ceptions are  unknown  to  the  common  law  in  criminal  actions.  To 
such  cases  they  are  applied  only  by  authority  of  special  local  stat- 
utes.95 

C.  The  Appellate  Record.  —  1.  Theory  of.  —  a.  General  Require- 
ments. —  In  contemplation  of  law  the  actual  record  of  the  loAver  court 
is  sent  up  to  the  appellate  court,9r>  and  in  early  times,  at  common 
law,  the  only  errors  reviewable  on  a  writ  of  error  were  those  appear- 
ing on  the  original  record  roll.97 

in  Chancery,    however,  it  was  customary,  on  appeal,  to  transmit  all 
the  papers  and  recorded  proceedings,  including  the  evidence.98 

When  bills  of  exceptions  made  it  possible  to  add  to  the  record,  for 
appellate  purposes,  matter  not  regularly  appearing  there,  the  "ap- 
pellate record"  acquired  a  meaning  different  from  that  of  the  ori- 
ginal record.  In  modern  practice,  the  appellate  record  consists  of 
either  a  transcript  of  the  lower  record,99  or  of  some  statutory  sub- 
stitute for  a  transcript.1 

Imports  Verity.  —  Whatever  its  form,  the  appellate  record  imports 
absolute  verity  of  the  record  below.2 


Ala.  118,  30  So.  31.  Ind.  —  Clodf etter 
v.  Hulett,  92  Ind.  426;  Beard  v.  Hand, 
88  Ind.  183.  Nev. —  McFadden  v.  Ells- 
worth Mill  &  Min.  Co.,  8  Nev.  57. 

93.  3  Blk.  Com.  372;  Pomeroy  v. 
Bank  of  Indiana,  1  Wall.  (U.  S.)  592, 
17  L.  ed.  638;  Hake  V.  Strubel,  121  111. 
321,  12  N.  E.  676. 

94.  Pomeroy  v.  Bank  of  Indiana,  1 
Wall.   (U.  S.)    592,   17   L.   ed.   638. 

95.  Vaugh  V.  State,  4  Mo.  290; 
Haines  v.  Com.,  99  Pa.  419. 

Bills  of  exceptions  are  treated  else- 
where in  this  work  under  a  separate 
title,  consequently  further  discussion  is 
omitted  here.  See  the  title  "Bill  of 
Exceptions." 

96.  Brown  v.  Clark,  3  Johns.  (N.  Y.) 
443. 

Common  Law.  — ' '  On  a  writ  of  error 
brought  on  a  judgment  in  the  Common 
Pleas,  or  any  inferior  court,  in  an  ad- 
verse suit,  the  record  itself  is  supposed 
to  be  removed,  that  it  may  remain  as 
a  precedent  and  evidence  of  the  law 
in  similar  cases.  .  .  .  On  all  writs 
of  error  returnable  in  the  King's 
Bench,  as  well  as  the  Exchequer  Cham- 
ber, or  House  of  Lords,  it  is  usual  to 
send  only  a  transcript  of  the  record, 
and  not  the  record  itself."  Tidd's  Pr., 
1159. 

Vol.  U 


97.  Great  certainty  was  formerly 
required,  in  making  the  writ  of  error 
agree  with  the  record;  for  as  the  writ 
was  the  sole  authority  by  which  the 
judges  were  empowered  to  act,  they 
could  proceed  only  on  that  record  which 
the  writ  or  commission  authorized  them 
to  examine;  nor  could  any  defects 
therein  be  amended  before  the  Stat,  of 
5  Geo.  I,  c.  13.     Tidd's  Pr.,  1161. 

98.  Ark.  —  Lemay  v.  Johnson,  35 
Ark.  225.  111.  — Swift  V.  Castle,  23  111. 
132;  Dooley  V.  Lackey,  55  111.  App.  30. 
Miss.  —  Bell  V.  Gordon,  55  Miss.  45. 
N.  Y.  —  Dunham  V.  Watkins,  12  N. 
Y.  556.  Wash.  —  Bently  v.  Port  Town- 
send  Hotel  Co.,  6  Wash.  296,  32  Pac. 
1072;  Parker  V.  Denney,  2  Wash.  Ter. 
176,   2   Pac.   351. 

Chancery  Record.  —  In  chancery,  the 
evidence  was  required  to  be  by  deposi- 
tion, and  to  be  placed  on  the  record  for 
appeal.  Blease  V.  Garlington,  92  U.  S. 
1,  23  L.  ed.  521;  Bennett  v.  Welch,  15 
Ind.   332. 

99.  Hoagland  V.  Van  Etten,  23  Neb. 
462,  36  N.  W.  755;  Brown  v.  Clark,  3 
Johns.  (N.  Y.)  443.    See,  infra,  VII,  C,  2. 

1.  See  infra,  VII,  C,  2,  b. 

2.  Ark.  —  Hayes  V.  Kirby,  83  Ark. 
367,  103  S.  W.  1152.  Cal.  —  Sichler 
v.  Look,  93  Cal.  600,  29  Pac.  220.     Fla. 
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b.  Necessity  of  Presenting  Questions.  —  All  questions  that  an  ap- 
pellant desires  to  have  reviewed  must  appear  upon  the  appellate 
record,  since  it  is  fundamental  that  an  appellate  court  can  consider 
nothing  unless  shewn  by  the  record  presented  to  it.3 

c.  Effect  of  Omissions.  —  In  case  of  the  incompleteness  of  the  rec- 
ord, due  to  material  omissions,  the  appeal  will  generally  be  dis- 
missed.4   In  some  jurisdictions  the  judgment  may  be  affirmed  when 


Weeks  r.  Havs,  55  Fla.  370,  45  So.  987. 
111.— Cleveland,  C,  C.  &  St.  L.  E.  Co. 
V.  Richer,  43  111.  App.  2-47.  Ind. — 
Whisler  v.  Whisler,  162  Ind.  136,  70  X. 
E.  152.  la.  —  McArthui  v.  Schultz,  78 
Iowa  364,  43  N.  W.  223.  Mo.  —  Wells 
r.  Lea,  2')  Mo.  App.  352;  Christian  i". 
Wright,  19  Mo.  App.  165.  Neb.— Fulton 
< .   Byan,  60  Ne  NT.  W.  105;  Mer- 

chants Savings  Bank  of  Providence  f. 
Xoll.  50  Neb.  615.  70  X.  W.  247;  Minick 
r.  Minick,  49  Xeb.  89,  68  N.  W.  374; 
Lewis  Inv.  Co.  v.  Boyd,  48  Neb.  604, 
67    N.    W.    456;    Grand    Island    Savings 

6  Loan  Assn.  r.  Moore,  40  Neb.  686, 
59  X.  W.  115.  N.  Y.  — Robertson  r. 
Bay,  12  Misc.  7,  33  X.  Y.  Supp.  31. 
Wash.  —  Winsor  r.  McLachlan,  12 
Wash.  154,  40  Pac.  727.  Wis.— Carpen- 
ter p.  Shepardson,  43  Wis.  406. 

3.  U.  S.  —  Keer  r.  Cl&mpitt,  95  U.  S. 
188,  24  L.  ed.  493;  Holmes  v.  Trout,  7 
Pet.  171,  8  L.  ed.  647;  United  States  v. 
Preston,  4  Wash.  C.  C.  446,  27  Fed 
Cas.  Xo.  16,087.  Ala.  — Wright  v. 
Dunklin,  83  Ala.  317.  3  So.  597.  Ark. 
Christian  v.  Ashley  County,  24  Ark. 
142.  Colo.  —  Ayres  v.  Shields,  14  Colo. 
175.  24  Pac.  194.  Del.  —  Layton  V 
Trustees   of   Poor   oi  County,    6 

Houst.  13.  Fla.  —  Ex  parte  Powell,  20 
Fla.  806.  Ga.  —  Dennv  r.  Broadway 
Xat.  Bank.  118  Ga.  22L,  44  S.  E.  982*; 
Xewton  v.  Fair,  114  Ga.  833,  40  S.  E. 
993;  Gardner  V.  Kersey,  39  Ga.  664 
99  Am.  Dee.  4^4.  Idaho.  —  Ramsay  r. 
Hart.  1  Idaho  423.  111. —  People  v. 
Small,  142  111.  App.  422.  judgment 
affirmed  237  111.  169,  86  XT.  E.  733. 
la.  — Hovt  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  117  Iowa  296,  90  X.  W.  72  k 
Kan. — First    Xat.    Bank    v.    Bannister, 

7  Kan.  App.  787,  54  Pac.  20.  Ky.  — 
Patterson  r.  Millions'  Admx.,  3  Ky.  L 
Rep.  538.  Mass.  —  Inhabitants  of  Xew 
Marlborough  r.  Brewer,  170  Mass.  162. 
4s  XT.  E.  1089.  Mich.  — Huff  v.  Cole's 
Estate.  127  Mich.  351,  86  N.  W.  835; 
Maxwell  r.  Bay  City  Bridce  Co.,  41 
Mich.  453.  2  X.  W.  630.  Neb.  -Moult- 
ham  r.  Apking,  64  Neb.  378,  89  N.  W. 


1051;   Dufrene   v.   Johnson,   60   Neb.   18, 

82   N.    W.    107.      N.   Y.  — O'Donnell   v. 

Caspary,    113    N.     Y.    Supp.     771.      N. 

C.  —  Presnell    V.    Garrison,    122    N.    C. 

595,  29  S.  E.  839.     Tex.  — Freeman  v. 

Moloney,     48     Tex.     22.       Vt.  —  In    re 
as,   74   Vt.  408,  52  Atl.   1034.    Va. 

Stevenson    r.    Henkle,   100   Va.   591,   42 

S.  E.  672;    Davis   v.  Poland,   92   Va.   225, 

23  S.  E.  292.     W.  Va.  —  Townley  Bros. 

V.  Crickenberger,  64  W.  Va.  379,  63   S. 

E.   320. 
4.     Ala.  —  Price    v.    Workman    Pub. 

Co.,  147  Ala.  690,  40  So.  824;  Wilson  r. 

Mason,  145  Ala.  668,  39  So.  916.     Cal. 

People  v.   Colon,   119  Cal.   668,  51  Pac. 

1082;    Miller    t.    Thomas,    78    Cal.    509, 

21    Pac.    11.      Colo.  —  Goodykoontz    v. 

Imes,   36   Colo.    342,    85   Pac.   839;    Ph. 

Zang  Brew.  Co.  v.  Howlett,  6  Colo.  App. 

558,   42   Pac.   186;    Gottlieb   v.  Frost,   6 

Colo.  App.  452,  41  Pac.  508.  D.  C. — 
Casey  v.  Smith,  32  App.  Cas.  193.  Fla. 
Carlson  v.  Ziehme,  51  Fla.  226,  40  So. 
502;  Adams  v.  Fry,  29  Fla.  318,  10 
So.  559.  Kan.  — State  v.  Thomas,  58 
Kan.  814,  48  Pac.  918;  Moore  v.  Cutter, 
18    Kan.    607;     Mallory    v.    Waugh,    5 

Kan.  App.  879,  48  Pac.  147.  Ky.  — 
Kentucky  Mut.  Sec.  Fund  Co.  v.  Turner, 

14  Ky.  L.  Rep.  257,  19  S.  W.  590.  La. 
Azemard  v.  Campo,  McGloin  64.  Mass. 
Cobb  r.  Hale,  172  Mass.  387,  52  N.  E. 
520.  Mont.  —  Hale  v.  Jefferson  Countv, 
39  Mont.  137,  101  Pac.  973;  Johns  V. 
Barnes,  31  Mont.  426,  78  Pac.  703. 
Neb.  — Skallberg  v.  Skallberg,  84  Neb. 
717,  121  X".  W.  979;  Modern  Woodmen 
of  America  v.  Plummer,  74  Neb.  711, 
105  N.  W.  181.  Pa.— Morris  v.  Phila- 
delphia  Rapid  Transit  Co.,  215  Pa.  317, 
H4  Atl.  464.  Tex. —  Wolff  v.  Toepper- 
wein  (Tex.  Civ.  App.),  28  S.  W.  1009. 
Wis.  — Sutton  v.  Chicago,  St.  P.,  M. 
&  O.  R.  Co.,  106  Wis.  225,  82  N.  W. 
137. 

Amendment  of  Record.  —  A  failure 
to  incorporate  matter  of  record  below 
within  the  appellate  record  is  not 
necessarily  a  ground  for  dismissal.  The 
appropriate  remedy  may  be  by  suggest- 

voi.  n 
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the  requirements  as  to  the  contents  of  the  record  are  almost  totally 
disregarded,5  and  there  are  cases  of  reversal  for  an  omission  of  the 
facts  necessary  to  show  the  jurisdiction  of  the  lower  court.0  An 
omission,  however,  that  is  entirely  immaterial  will  not  affect  the 
record.7 

d.  Matters  Not  Properly  Incorporated.  —  Matter  purporting  to  be 
a  part  of  the  record,  which,  however,  is  not  properly  incorporated 
therein,  will  not  be  considered.8  Moreover,  matter  outside  the  record, 
such  as  memoranda,  papers,  documents,  and  affidavits,  will  be  dis- 
regarded.9 


ing  diminution  of  the  record,  and  ob- 
taining its  correction  by  certiorari  or 
by  order  of  the  court.  See  Cunningham 
V.  German  Ins.  Bank,  103  Fed.  932, 
43  C.  C.  A.  377;  Zienke  v.  Northern 
Pac.  R.  Co.,  7  Idaho  746,  65  Pac.  431. 
And  see,  in  general,  infra,  p.  380. 

5.  Ark.  —  Karatofskv  v.  Fybush 
Bros.,  90  Ark.  230,  118  S.  W.  1009.  111. 
Hutchinson  v.  Hutchinson,  106  111.  App. 
10;  O'Brien  Lumber  Co.  V.  Shoot,  104 
111.  App.  348;  Poage  v.  Smith,  101  111. 
App.  261;  Adams  &  Sons  V.  Ellinger, 
63  111.  App.  479.  Ind.  —  Capital  Natl. 
Bk.  v.  Reid,  154  Ind.  54,  55  N.  E.  1023; 
Plummer  v.  McLean,  8  Ind.  457.  La. — 
State  v.  Potter,  10  La.  Ann.  281.  Minn. 
Guiterman  v.  Saterlie,  76  Minn.  19,  78 
N.  W.  863;  Pabst  Brewing  Co.  V. 
Butchart,  68  Minn.  303,  71  N.  W.  273. 
Mo.  — McQueen  v.  Groff,  105  Mo.  App. 
165,  79  S.  W.  734;  Bailey  V.  McWil- 
liams,  111  Mo.  App.  35,  85  S.  W.  618. 
N.  D.  —  Douglas  v.  Richards,  10  N.  D. 
366,  87  N.  W.  600.  Wash.  —  Brown 
v.  Pepin,  1  Wash.  Ter.  205. 

6.  Judgment  Reversed.  —  Miller  v. 
Glass,  14  111.  App.  177  (record  failing 
to  show  that  court  had  jurisdiction  of 
the  person  of  defendant  below)  ;  Foun- 
tain County  V.  Coats,  17  Ind.  150 
( record  failing  to  show  that  one  hold- 
ing court  below  as  "acting  judge  of 
said  court"  had  any  authority  so  to 
act). 

Appeal  Dismissed.  —  Holding  that  no 
jurisdiction  appearing,  appeal  will  be 
dismissed.  Cooper  v.  Barker,  33  Mo. 
App.  181  (ease  originating  before  a 
justice  of  the  peace) ;  Spanish  Fork 
City  V.  Thomas,  4  Utah  485,  11  Pac. 
667. 

"The  complaint  purports  to  have 
been  filed  before  a  justice  of  the  peace, 
and  also  in  the  district  court;  but  how 
it  got   out  of   one   court   and   into   the 


other  does  not  appear.  If  disposed  of 
in  the  justice's  court,  the  record 
should  show  it,  and  also  how  it  reached 
';he  district  court.  Otherwise  the  dis- 
trict court  could  have  no  jurisdiction 
of  the  case,  and,  of  course,  this  court 
could  have  none."  Spanish  Fork  City 
v.  Thomas,  4  Utah  485,   11  Pac.  667. 

7.  U.  S.  — Nashua  &  L.  R.  Corp.  V. 
Boston  &  L.  R.  Corp.,  61  Fed.  237,  9 
C.  C.  A.  468.  Ga.  —  McCall  v.  Bentley, 
114  Ga.  752,  40  S.  E.  768.  la.  —  Palo 
Alto  County  v.  Harrison,  68  Iowa  81, 
26  N.  W.  16.  La.  —  Succession  of 
Theriat,  114  La.  611,  38  So.  471;  Ben- 
dich  v.  Scobel,  107  La.  242,  31  So.  703. 
Mich.  —  Campau  V.  Brown,  48  Mich. 
145,  11  N.  W.  845.  Tex.  —  McCampbell 
v.  Durst,  15  Tex.  Civ.  App.  522,  40  S. 
W-.  315.  Wash.  —  Freeburger  v.  Cald- 
well, 5  Wash.  769,  32  Pae.,732. 

8.  Ala.  —  Milner  Coal  &  R.  Co.  v. 
Wiggins,  143  Ala.  132,  38  So.  1010. 
Dak.  —  St.  Croix  Lumber  Co.  V.  Pen- 
nington, 2  Dak.  467,  11  N.  W.  497. 
Fla.— Ropes  v.  Kemps,  38  Fla.  233,  20 
So.  992.  Idaho.  —  Graham  v.  Lineham, 
1  Idaho  780.  N.  C.  —  Isler  V.  Murphy, 
71  N.  C.  436.  Ohio.  —  Smith  v.  Board 
of  Education  of  Bucyrus,  27  Ohio  St. 
44  W.  Va.  —  Bias  v.  Chesapeake  & 
O.  R.  Co.,  46  W.  Va.  349,  33  S.  E.  240. 

9.  Ga.  —  Hancock  v.  McNatt,  116 
Ga.  297,  42  S.  E.  525.  HI.  —  Brand  V. 
Kleinecke,  77  111.  App.  269.  Me.  — 
Starbird  V.  Eaton,  42  Me.  569.  Mont. 
Yellowstone  Nat.  Bank  v.  Gagnon,  25 
Mont.  268,  64  Pac.  664.  Neb.  — State 
v.  Fawcett,  2  Neb.  (Unof.)  243,  96  N. 
W.  219.  Tex.  —  Hall  V.  Reese's  Heirs, 
24  Tex.  Civ.  App.  221,  58  S.  W.  974. 
Utah.  —  Bachman  v.  Smith  &  Thomp- 
son, 1  Utah  237.  Wis.  — Goodhue  v. 
Bohen,  122  Wis.  241,  99  N.  W.  216; 
Gilchrist  v.  Brandle,  58  Wis.  184,  15  N. 
W.  817;  Krause  v.  Krause,  23  Wis.  354. 
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e.  Agreements  of  Parties.  —  As  nothing  can  be  considered  a  part 
of  the  record  except  what  properly  and  lawfully  is  included  therein, 
no  agreement  or  stipulations  of  parties,  or  of  counsel,  can  add  to 
the  record  anything  not  regularly  appearing  there.10 

2.  What  the  Appellate  Record  Must  Show.  —  a.  Jurisdictional  Facts. 
Jurisdiction  of  Lower   Court.— The     appellate     record     must     affirma- 
tively show  that  the  lower  court  had  jurisdiction,11  and  if  the  court 
from  which  the  appeal  was  taken  was  one  exercising  special  juris- 
diction, this  fact  must  clearly  appear.12     In  order,  however,  to  de- 


10.  U.  S.  —  Ft.  Worth  City  Co.  v. 
Smith  Bridge  Co.,  151  U.  S.  204,  14 
Sup.  Ct.  339,  38  L.  ed.  167.  Cal.— 
Carpenter  v.  Bailey,  127  Cal.  •"  r2,  60 
Pac.  162.  Fla.  —  Lawyers'  Co-opera- 
tive Pub.  Co.  v.  Bennett,  34  Fla.  302, 
16  So.  185.  HI.  —  Baltimore  &  O.  R. 
Co.  V.  Gaulter,  60  111.  App.  647;  Charles 
r.  Bemick,  50  111.  App.  534.  Ind.— 
Davis  v.  Union  Trust  Co.,  150  Ind.  46, 
49  N.  E.  817.  La. — State  r.  City  of  NVv. 
Orleans,  34  La.  Ann.  202.  Mo.—  St. 
Louis  v.  Missouri  R.  R.  Co.,  12  Mo. 
App.  576.  Neb.  —  Bush  v.  Tecumseh 
Nat  Bank,  64  Neb.  451,  90  N.  W.  236. 
Tex.  — Grace  v.  Walker,  95  Tex.  39,  65 
S.  W.  482.  W.  Va.  —  Marion  Machine 
Works  V.  Craig,  18  \V.  Va.  559. 

11.  Ala.  —  Commissioners'  Court  of 
Talladega  v.  Thompson,  18  Ala.  694. 
ILL  —  Miller  t>.  Glass,  14  111.  App.  177. 
See  Willard  V.  Zehr,  215  111.  148,  74  N. 
E.  107.  Ind.  —  Fountain  v.  Coats.  17 
Ind.  150.  Ind.  Ter.  —  Moffett-West 
Drug  Co.  v.  Byrd,  1  Ind.  Ter.  131,  38 
S.  W.  667.  Mo.  —  Cooper  v.  Barker,  33 
Mo.  App.  181.  N.  C  — State  V.  Pres- 
ton, 104  N.  C.  733,  10  S.  E.  84;  Bethea 
v.  Bvrd,  93  N.  C.  141.  Tex.  —  Houston 
&  T.  C.  R.  Co.  v.  McGlasson,  1  White 
&  W.  Civ.  Cas.  §  1119.  Wash. — 
Trumbull  V.  Jefferson  County,  37  Wash. 
604,   79   Pac.   1105. 

Jurisdiction  of  Parties.  See  infra, 
VII,  C,  2. 

Direct  Appeal  From  Judgment.  — 
The  rule  that  a  judgment  cannot  be 
assailed  unless  the  •want  of  jurisdiction 
appears  on  the  face  of  the  record,  ap- 
plies to  collateral  attack,  and  has  "no 
application  to  a  direct  appeal  from  a 
void  judgment.  On  a  direct  appeal,  the 
jurisdiction  of  the  court  must  appear 
on  the  face  of  the  record."  Trumbull 
v.  Jefferson  County,  37  Wash.  604,  79 
Pac.  1105. 

Jurisdiction  Presumed,  When.  — 
Where  the  appellate  record  consists  of 


only  such  portions  of  the  lower  record 
as  appellant  directed  to  be  prepared, 
and  its  defectiveness  prevents  a  re- 
view of  the  case,  the  appellate  court 
will  not  presume  that  the  lower  court 
acted  without  jurisdiction  of  the  per- 
son or  property  of  the  defendant,  and 
upon  the  record  thus  presented,  the 
judgment  below  must  be  affirmed. 
Moore  v.  Cutler,  18  Kan.  607. 

Ejectment.  —  Locus  of  Land.  —  In 
an  ejectment  suit,  although  nothing 
appears  in  the  record  to  show  that  the 
land  in  question  was  not  in  the  county 
wherein  the  action  was  brought,  yet 
the  court  below  "being  a  court  of  gen- 
eral  jurisdiction,  it  will  be  presumed  to 
have  exercised  its  jurisdiction  right- 
fully, and  nothing  shall  be  intended  to 
be  out  of  the  jurisdiction  of  a  superior 
court  but  which  specially  appears  to 
be  so."  Schad  V.  Sharp,  95  Mo.  573, 
8  S.  W.  549;  Gates  V.  Tusten,  89  Mo. 
13;  Huxley  V.  Harrold,  62  Mo.  516. 
Compare,  however,  Snitzer  v.  Downing, 
80   Mo.    586. 

12.  Macon  &  W.  R.  R.  V.  Davis,  13 
Ga.   68. 

Limited  Statutory  Jurisdiction.  — 
Where  a  court  is  not  a  court  of  general 
jurisdiction,  but,  on  the  contrary,  is 
a  court  with  a  limited  statutory  juris- 
diction, the  rule  universally  applies 
that  all  the  facts  necessary  to  give  the 
court  jurisdiction,  as  well  over  the 
subject-matter  of  the  suit  as  of  the 
Darties,  must  appear  upon  the  record. 
In  the  cases  under  consideration  it  does 
not  appear  that  the  defendants  were, 
at  the  time  of  commencing  the  action, 
residents  of  the  county.  This  is  a  juris- 
dictional fact,  and  not  being  averred, 
the  judgments  must  be  reversed.  Frees 
V.  Ford,  6  N.  Y.   176. 

Distinguished  From  Court  of  General 
Jurisdiction.  —  With  regard  to  a  court 
of  general  jurisdiction,  the  presumption 
is  that  a  cause  is  within  its  jurisdiction 
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termine  the  jurisdiction  of  the  lower  court,  the  whole  record  will 
be  considered.13 

Jurisdiction  of  Appellate  Court — The  record  must  also  show  that 
the  case  or  question  appealed  from  is  one  that  the  appellate  court 
has  authority  to  review.14  When  the  right  of  appeal  depends  upon 
the  amount  in  controversy,  the  jurisdictional  amount  must,  also,  be 
clearly  shown.15 

Jurisdiction  of  Parties.  —  That  the  lower  court  had  jurisdiction  of 
the  parties  should  be  shown  by  the  appellate  record.16  In  case  of 
a  default  judgment  the  record  should  show  that  the  defendant  was 
legally  summoned.17     Where  the  original  summons,  with  proof  of 


unless  the  contrary  appears,  but  with 
reference  to  a  court  of  limited  jurisdic- 
tion the  fair  presumption  is  that  a 
cause  is  without  its  jurisdiction  till  the 
contrary  appears.  Ellsworth,  C.  J.,  in 
Turner  v.  Bank  of  North  America,  4 
Dall.    (U.  S.)   8,  1  L.  ed.   718. 

Jurisdiction  of  Special  Judge.  — 
Where  the  record  affirmatively  shows 
that  the  oath  prescribed  by  law  was 
duly  administered  to  the  special  judge 
who  tried  the  case  by  written 
agreement  of  the  parties,  this  includes 
the  oath  prescribed  by  the  constitution. 
The  assignment  of  error  asserting  a 
contrary  contention  is  overruled.  D'Ar- 
rigo  v.  Texas  Produce  Co.,  18  Tex.  Civ. 
App.  41,  44  S.  W.  531.  And  see  Mer- 
rick v.  Kogers  (Tex.  Civ.  App.),  46  S. 
W.  370. 

13.  Brown  V.  Woody,  64  Mo.  547. 

14.  U.  S.  —  Semple  v.  Hager,  4  Wall. 
431,  18  L.  ed.  402;  Suydam  v.  William- 
son, 17  How.  427,  15  L.  ed.  978.  111. 
People  v.  Cannon,  236  111.  179,  86  N. 
E.  215.  La.  —  City  of  New  Orleans  v. 
Afken,  36  La.  Ann.  419.  Tex.— 
Bomer  v.  Legg  &  Tyndall,  46  Tex.  Civ. 
App.  176,  101  S.  W.  839.  W.  Va.  — 
Parker  v.  Valentine,   27   W.   Va.   677. 

15.  U.  S.  — Hunt  v.  Blackburn,  127 
U.  S.  774,  8  Sup.  Ct.  1395,  32  L.  ed.  323; 
Wells  V.  Wilkins,  116  U.  S.  393,  6  Sup. 
Ct.  600,  29  L.  ed.  671;  Bowman  v.  Chi- 
cago &  N.  W.  B.  Co.,  115  U.  S.  611,  6 
Sup.  Ct.  192,  29  L.  ed.  502;  Parker  v. 
Morrill,  106  U.  S.  1,  1  Sup.  Ct.  14,  27 
L.  ed.  72.  Cal.  —  Bienenfeld  v.  Fresno 
Milling  Co.,  82  Cal.  425,  22  Pae.  1113. 
111.  —  Piper  v.  Jaeobson,  98  111.  389. 
Kan.  —  Roberts  v.  Jordan,  60  Kan.  859, 
57  Pac.  938;  Werner  v.  Barber  Asphalt 
Pav.  Co.,  7  Kan.  App.  815,  53  Pac.  890; 
Casner  v.  Samis,  6  Kan.  App.  920,  51 
Pac.  802.  Tex.  —  Ray  v.  San  Antonio 
&  A.  P.  R.  Co.,   18  Tex.  Civ.  App.  665, 
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45  S.  W.  479.  W.  Va.  — Neal  v.  Van 
Winkle,  24  W.  Va.  401;  Aspinall  v.  Bar- 
rickman,  29  W.  Va.  508,  2  S.  E.  795. 

Right  of  Party  To  Appeal.  —  That 
the  appellant  is  entitled  to  appeal  by 
having  an  interest  in  the  controversy, 
either  as  an  original  party,  or  as  a 
duly  qualified  successor,  must  appear 
of  record.  Cal.  —  People  v.  Gay,  141 
Cal.  41,  74  Pac.  443.  Me.  — Abbott's 
Appeal,  97  Me.  278,  54  Atl.  755.  N.  H. 
Hood  V.  Marshall,  69  N.  H.  605,  45  Atl. 
574.  W.  Va.  —  Brightwell  v.  Bare,  52 
W.  Va.  375,  44  S.  E.  160. 

16.  Notice  of  Appeal  Must  Be 
Shown.  —  Ind.  —  Hawkins  V.  Hawkins ' 
Admr.,  28  Ind.  66.  Ohio.  —  Browne  v. 
Wallace,  66  Ohio  St.  57,  63  N.  E.  5S8. 
Tex.  —  Evans  v.  Smith,  22  Tex.  Civ. 
App.  472,  54  S.  W.  1050.  Wash.— 
Kasch  v.  Nelson,  20  Wash.  315,  55  Pac. 
118. 

Summons  by  Publication.  —  Presump- 
tion. —  An  order  for  publication  is  no 
part  of  the  judgment  roll,  and  it  will 
be  presumed,  in  favor  of  jurisdiction, 
upon  direct  appeal,  that  where  a  sum- 
mons was  served  by  publication,  in  ab- 
sence of  any  evidence  to  the  contrary, 
this  mode  of  service  was  made 
under  a  proper  order  of  the  court,  and 
that  the  service  was  made  as  ordered, 
although  no  evidence  thereof  appears 
of  record.  Applegate  v.  Lexington,  etc. 
Min.  Co.,  117  U.  S.  255,  6  Sup.  Ct.  742, 
29  L.  ed.  892;  McHatton  v.  Rhodes,  143 
Cal.  275,  76  Pac.  1036,  101  Am.  St.  Rep. 
125;  In  re  Newman,  75  Cal.  213,  16 
Pac.   887,   7   Am.   St.  Rep.   146. 

17.  Cincinnati  &  C.  R.  Co.  v.  Cal- 
vert, 13  Ind.  489;  New  Albany  &  S.  R. 
Co.  v.  Welsh,  9  Ind.  479;  Wheeler  v. 
Phillips  (Tex.  Civ.  App.),  22  S.  W.  543. 

Recitals  in  Judgment.  —  On  appeal, 
where  the  record  does  not  show  service 
on,  or  appearance  by,  the  defendants. 
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service,  was  lost  from  the  files,  a  certified  copy  showing  personal 
service  is,  however,  sufficient  to  show  jurisdiction  of  the  person.18 
Jf  defective  service  is  alleged  as  error,  a  copy  of  the  return  must  be 
included  within  the  record.19 

b.  Pleadings.  —  The  record  should  generally  contain  copies  of  the 
pleadings  in  the  court  below.20  Questions  of  error  relative  to  the 
pleadings  necessitate  the  setting  out  of  all  of  the  pleadings  affected.21 
Consequently,  pleadings  struck  out  upon  motion  must  be  set  out  if 
the  court's  action  is  to  be  reviewed.-2  Likewise,  alleged  error  in 
connection  with  the  amendment  of  pleadings  requires  that  the  rec- 
ord show  either  what  amendment  was  allowed  or  was  refused.23 

Div.  460,  81  X.  y.  Supp.  173.  Tex.— 
Bonner  p.  Huckaby  (Tex.  Civ.  App.), 
36  S.  W.  3    ' 

Exhibits.  —  Where  a  petition  refers 
to  exhibits  as  having  been  made  part 
thereof,  such  exhibits  cannot  be  consid- 
ered unless  made  a  part  of  the  record. 
Bynum  v.  Preston,  69  Tex.  287,  6  S.  W. 
128. 

22.  Ala. —  Hale  V.  Vaughn,  73  Ala. 
145;  Cotten  v.  Bradley,  38  Ala.  506. 
Colo.  —  Rawlings  v.  Casey,  19  Colo. 
App.  152,  73  Pac.  1090.  Fla.  —  Muller 
P.  Ocala  Foundrv  \-  Machine  Works,  49 
Fla.  189,  38  So"  64.  Ga.  —  Barnes  v. 
Allison.   108  Ga.  782,  33  S.  E.  682;   Pol- 

.    Brinson,   84    Ga.   513,    11    S.   E. 

Centra]  P.  p.  Smith,  69  Ga.  268. 
Ind.  —  Friodline  V.  State,  93  Ind.  366; 
Flora  V.  Cline,  89  Ind.  208;  Sharpe  V. 
Dillman,  77  Ind.  280.  Mo.  —  Martin  v. 
Jones,  72  Mo.  23;  Ober  p.  Indianapolis 
ft  St.  L.  B.  Co..  13  Mo.  App.  81.  Neb. 
Doolittle  r.  American  Xat.  Bank,  58 
Neb.  454,  7*   \.  \V.  926. 

23.  V.  S.  —  Mercantile  Bank  v.  Car 
pentev,  101  U.  S.  567,  25  L.  ed.  815; 
Bulte  p.  Igleheart  Bros.,  137  Fed.  492, 
70  C.  C.  A.  76.  Ala.  —  Granger  V.  Sim- 
mons   Hardware    ('o..    147    Ala.    691,   40 


a  recital  in  the  judgment  by  default 
that  the  defendants  were  duly  served 
with  process,  will  not  be  considered 
evidence  of  service  so  as  to  sustain  the 
judgment.  The  rule  is.  however,  other 
wise,  when  the  judgment  is  collaterally 
attacked.  Burditt  P.  Howth,  45  Tex. 
466. 

18.  Hibernia  Saw  &  Loan  Soc.  r. 
Mattbai,  116  Cal.  424,  48  Pac.  370. 

19.  Ky. —  Lavton  r.  Weed  Sewing 
Mach.  Co.,  4  Kv.  L.  Pep.  263.  Me. — 
Bliss  p.  Day,  6^  Me.  201.  Nev.  — Hig- 
ley  P.  Pollock.  21  New  198,  27  Pac.  895. 
Tex.  —  Hamilton  Gin  &  Mill  Co.  P. 
Sinker  Davis  &  Co.,  74  Tex.  51,  11  S 
W.   1056. 

20.  U.  S.  —  Redfield  P.  Parks,  130  TJ 
S.  623,  9  Sup.  Ct..  642,  32  I.,  ed.  1053. 
Cal. —  Todd  P.  Winants,  36  Cal.  129 
Ga.  — Prior  r.  Prior,  130  Ga.  671,  61  S 
E.  546;  Haya  p.  Clay,  124  Ga.  908,  53 
S.  E.  399;  Slater  P.  Manes,  60  Ga 
111.  —  Road  Dist.  No.  3  P.  Miller,  156 
111.  221.  40  N.  E.  447.  Ind. —  Bell  r. 
Randolph.  42  Ind.  App.  1,  84  X.  E. 
1003.  Iowa.  —  Perry  r.  Reineger,  61 
Iowa  750,  16  N.  W.  136.  Kan. — 
Weaver  v.  Hall,  33  Kan.  619,  7  Pac. 
238.  Mo.  —  Hastings  Industrial  Co.  P. 
Baxter.  125  Mo.  App.  494,  102  S.  W. 
L075.    Neb.  —  Gallev  p.  Knapp,  14  Neb. 

262.   15   X.   W.   329."    N.  O Wyatt    P. 

Lynchburg  &  D.  R.  Co.,  109  N.  C.  306, 
13  S.  E.  779.  Tex.  —  Hubby  v.  Harris, 
59  Tex.   14. 

21.  Ga.  — Beck  r.  Thompson  &  Tay- 
lor  Spruce   Co.  112  Ga.  683,  37    S.  E 

111.  —  Shields  r.  Brown.  64  111.  App.  259. 
Ind.  —  City  of  Huntington  P.  Folk,  154 
Ind.  91.  54  X.  E.  759;  State  P.  Earl, 
133  Ind.  389,  32  N.  E.  1126.  Kan.— 
Ott  P.  Elmore,  67  Kan.  853,  73  Pac.  898. 
Ky.  — Coombs  P.  Stilzer,  13  Ky.  L.  Rep. 
332.  Neb.  —  Western  Seed  &  Irr.  Co.  j 
P.  Morton.  59  Xeb.  579.  81  X.  W.  616. 
N.  T.  —  Terwilliger  p,  Wheeler,  SI   App.  I 


;o.  951.  Cal.  —  Jessup  p.  King,  4  Cal. 
331;  Boca  &  L.  R.  Co.  p.  Sierra  Valleys 

R.  Co.,  2  Cal.  App.  546,  *4  Pac.  29*8. 
Colo.  —  Bitter  v.  Mouat  Lumber  Co.,  27 
Colo.  120,  59  Pac.  403,  affirming  10  Colo. 
App.  307,  51  Pac.  519.  Ind.  —  Hedrick 
v.  Whitehorn,  145  Ind.  642,  43  N.  E. 
942;  Lime  City  Bldg.,  L.  A;  Sav.  Assn. 
P.  Black,  136  Ind.  544,  35  X.  E.  829. 
la.  —  Boyd  P.  City  of  Ames,  110  Iowa 
749,  82  N.  W.  774."  Ky.  —  United  States 
Fidelitv,  etc.  Co.  r.  Bd.  of  Education, 
27  Kv.  L.  Rep.  863.  «6  S.  W.  1120;  Mc- 
Cain V.  Louisville  ft  X.  R.  Co..  13  Kv. 
L.  Rep.  809,  18  S.  W.  537.  Minn.  -  • 
Schiimann  P.  Mark.  35  Minn.  379,  2»> 
X.  W.  927.     Miss.  —  Watts  P.  Patton,  66 
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If,  however,  the  pleadings  are  amended,  and  no  question  is  pre- 
sented thereon,  the  pleadings  as  amended,  and  not  the  original  plead- 
ings, should  appear  upon  the  record;24  and,  in  general,  only  such 
pleadings  as  are  requisite  to  the  needs  of  the  case  should,  under  the 
codes,  be  presented  to  the  appellate  court.25  Questions  arising  upon 
demurrers  to  pleadings  cannot,  however,  be  reviewed  unless  the 
pleadings  demurred  to  are  shown.26 

c.  Demurrers.  —  Demurrers  must  be  shown  by  the  record  if  rulings 
thereon  are  to  be  considered.27 

d.  Incidents  of  the  Trial.  —  The  Jury.  — It  is  the  genera]  rule  that 
the  record  must  show  that  the  jury  was  duly  sworn  to  try  the  issue.28 
In  some  jurisdictions,  moreover,  alleged  errors  upon  the  trial  heard 
without   a   jury   cannot   be   examined,   unless  the   record   expressly 


Miss.  54,  5  So.  628.  Mont.  —  Babcock 
r.  Caldwell,  22  Mont.  460,  56  Pac.  1081. 
Neb.  —  Imhoff  v.  Bichards,  48  Neb.  590, 
67  N.  W.  483;  Meyer  V.  Anderson,  33 
Neb.  1,  49  N.  W.  931.  Ohio.  —  Fergu- 
son v.  Miami  Powder  Co.,  9  Ohio  C.  C. 
445.  Va.  —  Beid  v.  Norfolk  City  B. 
Co.,  94  Va.  117,  26  S.  E.  428,  36  L.  E. 
A.  274,  64  Am.  St.  Bep.   708. 

24.  Making  Up  Record  on  Appeal. — 
Where  an  amended  complaint  and 
answer  formed  the  issues  tried  below, 
the  original  pleadings  should  be  omit- 
ted from  the  appellate  record,  as  no 
question  arises  on  them.  Marriner  V. 
Smith,  27  Cal.  649. 

Lower  Record.  —  That  the  amended 
pleadings  become  the  pleadings  of  the 
record  below,  see,  supra,  p.  334. 

25.  Ind.  —  Heizer  v.  Kelly,  73  Ind. 
582.  la.  — Hall  V.  Smith,  15  Iowa  584. 
Neb.  —  Hilton  v.  Bachman,  24  Neb.  490, 
39  N.  W.  419;  Winkler  v.  Roeder,  23 
Neb.  706,  37  N.  W.  607,  8  Am.  St.  Bep. 
155. 

Abstract  of  Record. — Where  no  point 
is  made  on  the  pleadings,  the  effect  of 
the  pleadings  may  be  stated  in  the  ab- 
stract, and  that  will  be  sufficient. 
Goodson  v.  Wabash,  etc.  R.  Co.,  23  Mo. 
App.    76,   81. 

Case-Made.  —  "A  case-made  is  de- 
fective and  insufficient  which  merely 
refers  in  general  terms  to  the  plead- 
ings, .  .  .  without  providing  for  the 
incorporation  of  copies  of  the  same,  or 
the  substance  thereof."  Smith  V. 
Moore,  21  Kan.   161. 

26.  Ala.  —  Central  of  Georgia  B. 
Co.  V.  Carroll.  148  Ala.  61,  41  So. 
517;    City    of    Birmingham  v.  Coleman, 


111  Ala.  407,  20  So.  383.  Colo. — 
Axelson  r.  Anderson,  34  Colo.  234, 
86  Pac.  626;  Godding  v.  Bossiter,  20 
Colo.  App.  245,  77  Pac.  1094.  Ga.  — 
Kemp  v.  Lowe,  51  Ga.  273.  HI.  — 
Haas  v.  Metz,  78  111.  App.  46.  Ind. — 
Durland  v.  Findlay,  48  Ind.  380. 
Kan.  —  Scully  v.  Porter,  3  Kan.  App. 
493,  43  Pac.  824.  Ky.  —  Huffaker  v. 
Nat.  Bank  of  Monticello,  13  Bush  644. 
Mo.  —  Scott  v.  Howard,  41  Mo.  App. 
488.  S.  C  — Suber  v.  Chandler,  28  S. 
C.  382,  6  S.  E.  155. 

27.  —  Ala.  —  Central  of  Georgia  B. 
Co.  v.  Ashley,  159  Ala.  243,  49  So. 
381;  Equitable  Mfsr.  Co.  v.  Martin, 
145  Ala.  667,  39  So.  769;  Jones  V. 
Alabama  Mineral  B.  Co.,  107  Ala.  400, 
18  So.  30;  Collins  v.  Alabama  G.  S. 
R.  Co.,  104  Ala.  390,  16  So.  140.  Cal. 
Damsguard  v.  Gunnoldson,  7  Pac.  772; 
Clark  v.  Taylor,  91  Cal.  552,  27  Pac.  860. 
Ind.— Aydelott  v.  Collings,  144  Ind.  602, 
43  N.  E.  867;  Louisville,  N.  A.  &  C. 
B.  Co.  V.  Henly,  88  Ind.  535;  Town 
of  Knightstown  V.  Homer,  36  Ind. 
App.  139,  75  N.  E.  13.  la.  —  Andregg 
v.  Brunskill,  87  Iowa  351,  54  N.  W. 
135,  43  Am.  St.  Bep.  388.  Neb. — 
Ball  V.  Nelson,  45  Neb.  205,  63  N.  W. 
361.  Tenn.  —  Eidlev  v.  Mobile  &  O. 
B.  Co.,  114  Tenn.  727,  86  S.  W.  606. 
Tex.— United  States  Fidelity  &  Guar- 
anty Co.  V.  Fossati  (Tex.  Civ.  App.), 
81  "S.  W.  1038;  Uwyer  v.  Bassett,  1 
Tex.  Civ.   App.   513,  21   S.  W.   621. 

28.  Neal  r.  Peevey,  39  Ark.  337. 
Srp,  however,  Beardon  v.  Smith,  36  111. 
204;  Holt  V.  Mills,  4  Smed.  &  M.  (Miss.) 
110;  Irwin  V,  Jones,  1  How.  (Miss.)  497. 
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shows  that  the  parties  formally  stipulated  to  waive  a  jury.-3 
Questions  relating  to  alleged  errors  in  the  drawing,  or  as  to  the 
competency  of  jurors,  cannot  be  considered  unless  the  record  suffi- 
ciently shows  the  facts  upon  which  the  error  is  based.30  The  same 
rule  applies  to  questions  connected  with  the  custody  of  the  jury,31 
or  with  their  alleged  misconduct.32 

Misconduct  of  Court  or  Counsel. —  The  record  must  also  show  the 
facts  upon  which  alleged  improper  conduct  of  the  court,33  or  of 
counsel,34  is  complained  of,  if  they  are  to  be  reviewed. 


29.  Spalding  V.  Manasse,  131  U.  S. 
65,  9  Sup.  Ct.  649,  33  L.  ed.  86; 
Madison  County  v.  Warren,  106  U.  S. 
622,  2  Sup.  Ct.  86,  27  L.  ed.  311;  Dun- 
can V.  Atchison,  T.  &  S.  F.  R.  Co., 
72  Fed.  808,  19  C.  C.  A.  202;  Abra- 
ham v.  Levy,  72  Fed.  124,  18  C.  C. 
A.  469;  Cudahv  Packing  Co.  v.  Sioux 
Nat.  Bank,  69"  Fed.  782,  16  C.  C.  A. 
409;  Rush  V.  Newman,  58  Fed.  158, 
7   C.   C.   A.   136. 

30.  Ark.  —  Flowers  v.  Flowers,  74 
Ark.  212,  B5  S.  W.  242.  Cal.  —  Bost- 
wick  P.  Mahoney,  73  Cal.  238,  14  Pac. 
832.  Ga.  —  Metier  r.  Crosbv,  120  Ga. 
878,  48  S.  E.  355.  HI.  —  Reisch  r. 
People,  229  111.  574,  82  X.  E.  321. 
Ind.  —  Indianapolis,  P.  &  C.  R.  Co.  P. 
Pitzer,  109  Ind.  179,  6  N.  E.  310,  5S 
Am.  Rep.  387.  Kan. —  State  P.  Eaton, 
5  Kan.  App.  55,  47  Pac.  317.  Mich. — 
Tunnicliffe  P.  Bay  Citv's  Consol.  R 
Co.,  107  Mich.  261,  65  N.  W.  226. 
Mo.  —  Xeff  v.  Green  County  Nat. 
Bank,  89  Mo.  581,  1  S.  W.  747.  N. 
Y.  —  De  Puy  V.  Quinn.  61  Hun  237,  61 
N.  Y.  Supp.  708.  N.  D.  —  Aultman. 
Miller  &  Co.  v.  Jones,  15  N.  D.  130, 
106  X.  W.  688.  Pa.  —  In  re  Borough 
of  Pottstown,  117  Pa.  538,  12  Atl. 
573. 

31.  Permitting  Jury  to  Separate.  — 
Where  error  is  alleged  in  that  the 
court  permitted  the  jury  to  separate 
after  hearing  the  evidence  and  argu- 
ment of  counsel,  without  instructing 
them  as  to  their  duties,  if  the  record 
fails  to  show  the  fact  of  such  separa- 
tion and  such  failure  to  instruct,  the 
question,  upon  appeal,  cannot  be  re- 
viewed. Johnson  v.  State,  148  Ind. 
522,  47  X.  E.  926.  To  the  same  ef- 
fect, see  Mutual  Ben.  Life  Ins.  Co. 
r.  Kasha,  6  Kan.  App.  357,  51  Pac. 
811. 

32.  Illinois  Central  R.  Co.  p.  Cheek, 
152  Ind.  663.  53  N.  E.  641;  Cranmer 
r.  Kohn,  11  S.  D.  245,  76  N.  W.  937. 


33.  HI.—  Marshall  v.  John  Grosse 
Clothing  Co.,  184  111.  421,  56  X  E 
S07,  75  Am.  St.  Rep.  181;  Iowa  Life 
Ins.  Co.   r.  Zehr,  91  111.  App.  93.     Ind. 

Cox    r.    Stout,    85    Ind.    422.       Mo. 

Reamer  r.  Morrison  Express  Co  '  93 
Mo.  App.  501,  67  S.  W.  718;  Omohun- 
dro  f.  Emerson,  80  Mo.  App.  313 
Neb. —  Modern  Brotherhood  of  Amer- 
ica  v.  Cummings,  68  Xeb.  256,  94  X. 
W.  144.  Wis.  —  Klipstein  v.  Raschein' 
117    Wis.    248,    94    X.   W.    63. 

-~3t;  U-  S'  ~~  Rhodes  v.  United  States, 
/9  Fed.  740,  25  C.  C.  A.  186.  111. — 
Goldstein  p.  Smilev,  168  111.  438  48 
X.  E.  203.  la.  — State  P.  Powell,' 113 
N.  W.  761.  Mich.  — Totten  p.  Bur- 
hans,  103  Mich.  6,  61  X.  W.  58.  Mo 
Estes  r.  Missouri  Pac  R.  Co.,  Ill  Mo' 
App.  1,  85  S.  W.  909.  N.  Y.  —  Hor- 
ton  p.  Terry,  126  App.  Div.  479  110 
V  V.  Supp.  646;  Groh 's  Sons  v.  Hroh 
B0  Ar,p.  Div.  85,  80  X.  Y.  Snpp.  438; 
Murphy  r.  Hopper.  7."  App.  Div  606 
78  X.  Y.  Supp.  657.  S.  C.  —  Faris  V. 
American  Tel.  &  Tel.  Co.,  84  S  C 
102,  65  S.  E.  1017.  Wash.  —  Shoe- 
maker r.  Bryant  Lumb.  &  Shingle 
Mill  Co.,  27  Wash.   0.17,  68  Pac    380 

Motion  For  New  Trial.  —  Affidavit 
Where  application  for  a  new  trial 
is  made,  for  alleged  improper  lan- 
guage of  counsel  in  addressing  the 
jury,  the  statute  requires  that  an  affi- 
davit shall  show  that  such  remarks 
were  made.  Consequentlv,  when  upon 
appeal  the  record  shows 'that  no  men 
affidavit  was  presented,  there  is  noth- 
ing for  the  appellate  court  to  con- 
sider. Morris  p.  Hubbard,  14  S  D 
525,    ^6    X.    W.    25. 

Bill  of  Exceptions  Necessary. — 
Where  conflicting  affidavits  were  filed 
below  by  both  parties,  in  connection 
with  a  motion  for  a  new  trial  upon 
alleged  improper  remarks  of  counsel, 
but  the  bill  of  exceptions,  although 
containing  the  affidavits,  did  not  state 
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Interlocutory  Proceedings.— It  has  already  been  stated  that  interloc- 
utory proceedings  are  not  regularly  a  part  of  the  record  below.35. 
All  errors,  however,  alleged  to  have  been  committed  in  connection 
with  such 'proceedings  must  be  duly  shown  upon  the  appellate  rec- 
ord, otherwise  they  will  be  deemed  waived.36 

e.  Objections,  Rulings,  Exceptions.  —  Objections  interposed  below 
cannot  be  made  available  upon  appeal  unless  such  objections  appear 
upon  the  appellate  record.37  . 

The  grounds  of  the  objections  must  also  be  sufficiently  shown. 

Eulings,  likewise,  cannot  be  considered  where  they  are  not  pre- 
sented upon  the  record.39 


that  such  remarks  were  made,  it  is 
not  sufficient.  The  most  that  can  be 
said  is  that  the  bill  of  exceptions  con- 
tains affidavits  tending  to  prove  that 
such  remarks  were  made.  The  only 
manner,  however,  in  which  such  a 
matter  can  be  brought  before  the  su- 
preme court  for  review,  is  by  having 
the  bill  of  exceptions  state  that  it 
occurred.  Glasgow  v.  Metropolitan 
St.  E.  Co.,  191  Mo.  347,  89  S.  W. 
915. 

35.  See  supra,  p.  337. 

36.  Ala.  —  Hooper  r.  State,  141  Ala. 
Ill,  37  So.  662,  motion  to  quash  pro- 
ceedings. Colo.  —  Goodykoontz  v.  Imes, 
36  Colo.  342,  85  Pac.  *839,  motion  to 
dismiss.  Ind.  —  Shepard  v.  Meridian 
Nat.  Bank,  149  Ind.  532,  48  N.  E.  346 
(motion  requiring  plaintiff  to  elect  how 
he  will  sue);  Chicago  &  S.  E.  E.  Co. 
V.  McBeth,  149  Ind.  78,  47  N.  E.  678 
(order  appointing  a  receiver).  Ky. — 
Dorman  v.  Sebree,  21  Ky.  L.  Eep.  634, 
52  S.  W.  809,  order  refusing  a  con- 
tinuance. Tex.  —  Scalfi  v.  Graves,  31 
Tex.  Civ.  A  pp.  667,  74  S.  W.  795  (order 
allowing  plaintiff  to  dismiss  as  to  one 
defendant);  Galveston,  H.  &  A.  E.  Co. 
v.  Baudat,  18  Tex.  Civ.  App.  595,  45 
S.  W.  939  (pleadings  upon  which  in- 
terlocutory order  was  dissolved  neces- 
sary to  review  the  ruling). 

37.  Among  numerous  cases  are  the 
following:  U.  S.  —  J.  B.  McFarlan 
Carriage  Co.  V.  Solanas,  106  Fed.  145, 
45  C.  C.  A.  253.  Ala.  —  Bingham  V. 
Davidson,  141  Ala.  551,  37  So.  738. 
Colo.  —  Wray  v.  Carpenter,  16  Colo. 
271,  27  Pac.  248;  Denver  &  E.  G.  E. 
Co.  v.  Eosuck,  7  Colo.  App.  288,  43  Pac. 
456.  Conn.  —  Marsh  v.  Keating,  78 
Conn.  13,  60  Atl.  6S9.  Ga.  —  Tindall 
v.  Nisbet,  114  Ga.  224,  39  S.  E.  849. 
111.  —  People  v.  Wiemers,  225  111.  17,  80 
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N.  E.  45.  Ind.  —  Stoy  v.  Indiana 
Hydraulic  Power  Co.,  166  Ind.  316,  76 
N.  E.  1057;  Hoffman  v.  Henderson,  145 
Ind.  613,  44  N.  E.  629;  Cox  V.  Cohn,  29 
Ind.  App.  559,  64  N.  E.  889.  Ind.  Ter. 
Swofl'ord  Bros.  Dry  Goods  Co.  V.  Smith- 
McCord  Dry  Goods  Co.,  1  Ind.  Ter.  314, 
37  S.  W.  lOjl  Mich. —  Lamb  v.  Lippin- 
cott,  115  Mich.  611,  73  N.  W.  887.  Mo. 
Champagne  v.  Harney,  189  Mo.  709,  88 
S.  W.  92;  Nickerson  v.  Leader  Mercan- 
tile Co.,  90  Mo.  App.  336.  Nev.  —  Paul 
v.  Cragnaz,  25  Nev.  293,  59  Pac.  857, 
60  Pac.  983,  47  L.  E.  A.  540.  N.  Y.  — 
Thomas  V.  International  Silver  Co.,  14 
N.  Y.  Ann.  Cas.  22,  84  N.  Y.  Supp.  612. 
Tex.  —  Thatcher  v.  Mills,  14  Tex.  13, 
65   Am.  Dec.  95. 

38.  U.  S.  —  Massenberg  v.  Denison, 
107  Fed.  18,  46  C.  C.  A.  120;  North 
Chicago  St.  E.  Co.  V.  St.  John,  85  Fed. 
S06,  29  C.  C.  A.  634.  Cal.  —  Jones  V. 
Deardorff,  4  Cal.  App.  18,  87  Pac.  213. 
Conn.  —  Appeal  of  Turner,  72  Conn. 
305,  44  Atl.  310.  Ga.  —  Western  &  A. 
R.  Co.  v.  Branan,  123  Ga.  692,  51  S. 
E.  650;  Powell  v.  Georgia,  F.  &  A.  R. 
Co.,  121  Ga.  803,  49  S.  E.  759;  Tilley 
v.  McJunkin,  116  Ga.  426,  42  S.  E.  741. 
Idaho.  — ■  Naylor  v.  Vermont  Loan  & 
Trust  Co.,  6  Idaho  251,  55  Pac.  297. 
Ind.  — Kuhns  v.  Gates,  92  Ind.  66;  Mc- 
Glennan  V.  Margowski,  90  Ind.  150; 
Shackman  V.  Little,  87  Ind.  181.  la.  — 
Connors  V.  Chingren,  111  Iowa  437,  82 
N.  W.  934.  N.  Y.  —  Thomas  v.  Inter- 
national Silver  Co.,  14  N.  Y.  Ann.  Cas. 
22,  84  N.  Y.  Supp.  612.  S.  C.  —  Colvin 
r.  McCormick  Cotton  Oil  Co.,  66  S.  C. 
61,  44  S.  E.  390.  S.  D.  —  Lovejoy  v. 
Campbell,  16  S.  D.  231,  92  N.  W.  24. 
Tex.  —  Haring  v.  Shelton  (Tex.  Civ. 
App.),  114  S.  W.  389;  Metropolitan  Life 
Ins.  Co.  V.  Gibbs,  34  Tex.  Civ.  App.  131, 
78   S.   W.    398. 

39.  U.  S.  —  Kalamazoo  E.  Supply 
Co.  v.  Duff  Mfg.  Co.,  113  Fed.  264,  51 
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Exceptions.  —  Moreover,  the  appellate  court  will  not  review  rulings 
unless  the  record  shows  that  exceptions  were  duly  taken.40 

f.  Evidence.  —  Upon  appeals  in  equity,  under  the  practice  in 
chancery,  the  evidence  is  a  part  of  the  appellate  record,41  but  in 
proceedings  in  error  at  law,  as  previously  shown,42  a  bill  of  excep- 
tions is  necessary  in  order  to  make  it  a  part  thereof.  When,  there- 
fore, it  is  desired  to  have  questions  relating  to,  or  connected  with, 
evidence  reviewed  by  the  appellate  court,  the  evidence,  either  in  its 
entirety,  or  such  parts  of  it  as  may  be  sufficient  for  the  particular 
purpose,  must  be  placed  upon  the  appellate  record,  since,  otherwise, 
such  questions  cannot  be  considered.43 

What  Evidence.  —  In  order  to  have  the  sufficiency  of  the  evidence  re- 


C.  C.  A.  221.  Ala.  —  Cottingham  r. 
Greely-Barnham  Grocery  Co.,  129  Ala 
200,  30  So.  560,  87  Am.  St.  Kep.  58. 
Cal. —  Hand  p.  Scodeletti,  125  Cal.  674, 
61  Pac.  373.  Fla.  —  Burt  V.  Florida 
Southern  R.  Co.,  43  Fla.  339,  31  So.  205. 
ILL  — Trigger  v.  Drainage  Dist.  No.  1, 
193  111.  230,  61  X.  E.  1114.  Ind.— 
Baker  V.  Gowland,  37  Ind.  App.  364,  76 
X.  E.  1027.  Mich.  —  Wickes  v.  Pulfrev, 
131  Mich.  407.  91  X.  W.  633.  Neb. — 
Ledwith  r.  Campbell,  1  Neb.  (Unof.) 
695,  95  N.  W.  858;  Post  v.  Smith,  1 
Neb.  (Unof.)  94,  95  X.  \Y.  500.  Tenn. 
Stone  r.  Manning,  103  Tenn.  232,  52 
S.  W.  990.  Tex"— Rahl  v.  Parlin  & 
lorfE  Co.,  27  Tex.  Civ.  App.  72,  64 
S.  W.  1007.  Va.  — Lane  Bros.  &  Co. 
v.  Bauserman,  103  Va.  146,  48  S.  E.  857, 
106  Am.   St.   Rep.   872. 

40.  U.  S.  — Case  r.  Hall,  94  Fed. 
300,  36  C.  C.  A.  259.  Ga.— Grav  Lumb. 
Co.  V.  Gaskin,  122  Ga.  342,  50  S.  E.  164. 
m.  —  People  v.  Waite,  243  111.  156,  90 
N.  E.  1S3;  Henline  r.  Popejoy,  101  111. 
App.  153;  Congress  Const.  Co.  r.  In- 
terior Building  Co.,  86  111.  App.  199; 
Chamberlin  v.  Lake  Erie  cV  W.  R.  Co., 
63  111.  App  575.  Ind.  —  M.  S.  Hurey 
Co.  r.  Johnston,  164  Ind.  4S9,  73  N.  E 
996;  Hart  v.  Bowser,  17  Ind.  485.  Mo. 
Empire  Building  Co.  v.  Hopkins,  204 
Mo.  643.  103  S.  W.  66.  N.  M.  —  Laird 
r.  Upton,  8  N.  M.  409,  45  Pac.  1010. 
Okla.  —  Harness  v.  McKee  -  Brown 
Lumb.  Co.,  17  Okla.  624,  89  Pac.  1020. 
Ore.  —  Calvin  r.  Brown,  53  Ore.  598, 
101  Pac.  671.  Pa.  —  Reefer  V.  Pacific 
Mut.  Life  Ins.  Co..  201  Pa.  448,  51  Atl. 
366,   88   Am.   St.   Rep.   822. 

Making  Objections  Below.  —  As  to 
the  necessity  of  making  due  objection 
below,  and  saving  exceptions  to  rulings 
thereon,  see,  ante,  V. 

41.  U.  S.  —  Blease  v.  Garlington,  92 


U.  S.  1,  23  L.  ed.  521;  Mears  v.  Lock- 
hart,  94  Fed.  274,  36  C.  C.  A.  239.  Ga. 
Harp  v.  Sapp,  59  Ga.  624.     111. — Werres 

V.  Werres,  102  111.  App.  360;  Atwater 
V.  American  Exchequer  Nat.  Bank,  40 
111.  App.  501;  Gage  v.  Eggleston,  26 
HI.  App.  599.  Mo.  — Laberge  );.  Chau- 
vin,  2  Mo.  179;  Geltz  v.  Amsden,  125 
Mo.  App.  592,  102  S.  W.  1037.  Wash. — 
Gilbranson  V.  Squier,  5  Wash.  99,  31 
Pac.  423. 

Oral  Testimony.  —  In  an  equity  suit, 
evidence  given  in  open  court  is  car- 
ried up  on  appeal  by  a  certificate  of 
evidence.  Allen  v.  Henn,  197  111.  486, 
G4  N.  E.  250,  97  111.  App.   378. 

42.  Ante,   VII,  B,  3,  h. 
Statutory     Provisions.  —  In     some 

jurisdictions,  the  statutes  pro\  ide  other 
means  than  bills  of  exceptions  for  in- 
corporating the  evidence,  or  parts 
thereof,  in  the  appellate  record.  This 
is  accomplished  by  statutory  substi- 
tutes for  a  transcript,  as,  for  example, 
an  "abstract,"  or  a  "case-settled,"  or 
a  "case-made."    See,  post,  VII,  C,  3. 

43.  Many  cases  might  be  cited  in 
support  of  this'  elemental  proposition. 
Only  a  few,  however,  are  appended 
here:  Ariz.  —  Stoffelo  v.  Molina,  8 
Ariz.  211.  71  Pac.  912.  Ala.  —  Davis 
V.  Louisville  &  N.  R.  Co.,  108  Ala.  660, 
18  So.  6>7.  Ga.  —  Morrison  v.  Dodge, 
94  Ga.  730,  30  S.  E.  422.  111.  —  Ohman 
r.  Ohman,  233  111.  632,  84  XT.  E.  627; 
Dowie  v.  Priddle,  216  111.  553,  75  XT.  E. 
243  (exhibits);  Village  of  North 
Peoria  v.  Rogers,  98  111.  App.  355  (pho 
tographs).  Ind.  —  Farr  v.  Bach,  13  Ind. 
App.  125,  41  N.  E.  393.  La.  — Breard 
r.  Blanks,  51  La.  Ann.  1507,  26  So.  618. 
N.  Y.  —  Sheridan  v.  Presas.  23  Misc. 
757,  50  N.  Y.  Supp.  667.  Pa.  —  Walter 
v.  Sun  Fire  Office,  165  Pa.  381,  30  Atl. 
945. 
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viewed,  the  appellate  record  must  generally  contain  all  the  evi- 
dence.44 

The  same  rule  likewise  applies  to  the  review  of  a  ruling  sustaining 
a  demurrer  to  the  evidence,45  or  of  a  motion  for  a  nonsuit  or  dis- 
missal;46 also  to  orders  overruling  such  demurrers  or  motions.47 

Alleged  erronous  findings  of  fact  require  all  the  evidence  relevant 
thereto,  for  the  purpose  of  review,43  as,  also,  error  predicated  upon 


44.  Among  numerous  cases  are  the 
following:  Colo.  —  Axelson  v.  Ander- 
son, 34  Colo.  234,  83  Pac.  626.  D.  C  — 
McCaully  v.  United  States,  25  App.  Cas. 
404.  Fla.  —  Younglove  v.  Knox,  44 
Fla.  743,  33  So.  427.  111.  — Miller  V. 
Cobden  Building  &  Loan  Assn.,  119  111. 
App.  39;  Hopper  v.  Mather,  104  111. 
App.  309;  Dauel  V.  Arnold,  103  111.  App. 
298.  Ind.  — Siple  v.  State,  154  Ind. 
647,  57  N.  E.  544;  Spitzmesser  v.  Spitz- 
messer,  26  Ind.  App.  532,  60  N.  E.  315; 
Evansville  Sub.  &  N.  R.  Co.  V.  Laven- 
der, 7  Ind.  App.  655,  34  N.  E.  847.  Ind. 
Ter.  —  Hancock  v.  Schockman,  4  Ind. 
Ter.  138,  69  S.  W.  826.  Kan.  —  Kansas 
City  v.  Parker,  65  Kan.  734,  70  Pac. 
867.  Ky.  —  Katz  v.  Laycock,  15  Ky.  L. 
Eep.  606;  Johnson  v.  Hale,  13  Ky.  L. 
Kep.  542;  Donan  r.  Donan 's  Admr.,  12 
Ky.  L.  Rep.  291.  Mo.  — Nelson  v. 
Hall,  104  Mo.  App.  466,  79  S.  W.  500. 
N.  Y.  — Cox  v.  Davis,  40  N.  Y.  Supp. 
761,  75  N.  Y.  St.  136.  H.  D.  — 
Kinney  V.  Brotherhood  of  Amer- 
ican Yeomen,  15  N.  D.  21,  106 
N.  W.  44.  Ohio.  —  Heller  v.  Beal,  23 
Ohio  C.  C.  540.  Okla.  — Eefs  v.  Gray, 
15  Okla.  484,  83  Pac.  719.  S.  D.  — 
Eeder  v.  Bellemore,  16  S.  D.  356,  92  N. 
W  1065.  Vt.  —  Needham  V.  Boston  & 
M.  R.  Co.,  82  Vt.  518,  74  Atl.  226. 

45.  Cal.  — Nicholl  v.  Littlefield,  60 
Cal.  238.  111.  — City  of  Chicago  v. 
Porter,  124  111.  589,  16  N.  E.  854. 
Kan.  —  Wertz  v.  Albrecht,  58  Kan. 
576,  50  Pac.  500;  Brown  V.  Johnson, 
14  Kan.  377;  First  Nat.  Bank  v.  Ban- 
nister, 7  Kan.  App.  787,  54  Pac.  20. 
Mo.  —  Harrison  v.  Pounds,  190  Mo. 
349,  88  S.  W.  713;  Rutledge  V.  Tarr, 
95  Mo.  App.  265,  69  S.  W.  22.  Mont. 
Rooney  v.  Tong,  4  Mont.  597,  2  Pac. 
312.  Ore. —  Fisher  v.  Kelly,  26  Ore. 
249  38  Pac.  67;  Hedin  v.  Suburban 
R.  Co.,  26  Ore.  155,  37  Pac.  540.  Pa. 
Baker  v.  Lewis,  33  Pa.  301,  75  Am. 
Dec.   598. 

46.  U.  S.  —  Ebner  v.  Zimmerly,  118 
Fed.    818,    55    C.    C.    A.    430.      Cal. — 


Nicholl  v.  Littlefield,  60  Cal.  238.  Ga. 
Masland  v.  Kemp,  70  Ga.  7S6.  111. — 
Kelly  v.  Funkhouser,  171  111.  205,  49 
N.  E.  363.  Mont.  —  Rooney  v.  Tong, 
4  Mont.  597,  2  Pac.  312.  Ore.— 
Fisher  v.  Kelly,  26  Ore.  249,  38  Pac. 
67. 

47.  U.  S.  —  Jefferson  v.  Burhans, 
85  Fed.  924,  29  C.  C.  A.  487.  Cal. 
Ringgold  v.  Haven,  1  Cal.  108.  Kan. 
First  Nat.  Bank  V.  Bannister,  7  Kan. 
App.  787,  54  Pac.  20.  Me.  — Richer 
v.  Joy,  72  Me.  106.  Minn.  —  Densmore 
V.  Shepard,  46  Minn.  54,  48  N.  W.  528, 
681.  Mo.  —  Nash  v.  Kansas  City  Hy- 
draulic Press  Brick  Co.,  109  Mo.  App. 
600,  83  S.  W.  90;  Dixon  v.  Thomas,  91 
Mo.  App.  364;  Costello  v.  Fesler,  80  Mo. 
App.  107. 

Immaterial  Matters.  —  While  it  is 
true  that  when  there  is  a  non-suit 
granted  or  refused,  or  a  demurrer  to 
the  evidence,  all  the  evidence  that 
the  appellant  deems  material  should 
be  sent  up,  yet  immaterial  matters — 
especially  evidence  as  to  the  character 
and  like  matters — should  be  omitted, 
and,  indeed,,  all  except  the  evidence 
claimed  to  be  material.  Under  a 
statute  providing  for  a  "case-agreed" 
on  appeal,  if  there  was  a  non-suit  re- 
fused or  taken,  and  the  parties  can- 
not agree  upon  the  evidence,  the  judge 
must  settle  it.  Cressler  v.  City  of 
Asheville,  138  N.  C.  482,  51  S.  E.  53. 

48.  U.  S.  —  St.  Louis  Merchants' 
Bridge  Terminal  R.  Co.  v.  Continental 
Trust  Co.,  Ill  Fed.  669,  49  C.  C.  A. 
529.  Ala.  —  Wood  ?'.  Wood,  119  Ala. 
183,  24  So.  841.  Conn.  —  Hygeia  Dis- 
tilled Water  Co.  v.  Hygeia  Ice  Co., 
72  Conn.  646,  45  Atl.  957,  49  L.  R. 
A.  147.  Idaho.  —  Sticknev  v.  Hanra- 
han,  7  Idaho  424,  63  Pa'c.  189.  111. 
Deimel  v.  Parker,  164  111.  627,  45  N. 
E.  966;  Thompson  v.  Porter,  68  111. 
App.  424.  Ind.  —  Order  of  United 
Commercial  Travelers  V.  Daub,  18  Ind. 
App.  708,  48  N.  E.  258.     Kan.  —  Ben- 
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the  direction  of  a  verdict.49  All  the  relevant  evidence  is  required 
when  excessive  damages  are  alleged;50  and,  generally,  error  based 
upon  the  granting  or  the  refusal  of  a  new  trial  upon  grounds  re- 
lating to  the  evidence,  cannot  be  reviewed  unless  all  the  evidence  is 
presented.51  A  review  of  rulings  made  upon  the  admissibility  of  evi- 
dence, likewise,  by  the  prevailing  rule,  requires  all  the  evidence.52 


ton  v.  Beakey,  70  Kan.  881,  78  Pac. 
410.  Mass.  —  York  V.  Barstov,-,  175 
Mass.  167,  55  N.  E.  846;  C.  E.  0 
Co.  v.  Way,  173  Mass.  135,  53  N.  E. 
208.  Mich.  —  Mason  &  Hamlin  Co.  c. 
Gage,  119  Mich.  361,  78  N.  W.  130. 
Miss.  —  Pratt  v.  Hargreaves,  75  Miss. 
897,  23  So.  519.  Neb.  —  Chicago,  B. 
&  Q.  R.  Co.  r.  Biglev,  1  Neb.  Uvot.) 
225,  95  N.  W.  344.  W.  Va.  —  William- 
son V.  Hays,  35  W.  Va.  52,  12  S.  E. 
1092.  Wis.  —  Williamson  V.  Neeves, 
94  Wis.  656,  69  N.  W.  806. 

49.  U.  S.  —  Mexican  Central  R.  Co. 
V.  Wilder,  114  Fed.  708,  52  C.  C.  A. 
410;  Board  of  Comrs.  of  Lake  Count y 
V.  Sutliff,  97  Fed.  270,  38  C.  C.  A. 
167.  Ala.  — Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Strange,  145  Ala.  6^6,  4" 
So.  114.  Ga.  — Lamar,  Taylor  &  Riley 
Drug  Co.  r.  Lamar,  123  Ga.  607, 
51  S.  E.  584;  Harris  Countv  V. 
Brady,  115  Ga.  767,  42  8.  E.  71. 
Ind. —  Bane  v.  Reefer,  152  Ind.  544, 
53  N.  E.  834.  Ind.  Ter.  —  Hart  f. 
Foley,  6  Ind.  Ter.  237,  91  S.  W. 
33.  la.  —  Kitzman  r.  Kitzman,  115 
Iowa  227,  88  N.  W.  341.  Mich.— 
Goldsmith  V.  Lichtenber<r,  139  Mich. 
163,  102  N.  W.  627.  Minn.  —  Klein  v. 
Funk,  82  Minn.  3.  84  N.  W.  460. 
Ohio. —  Wolf  v.  Cleveland  City  R. 
Co.,  25  Ohio  C.  C.  360. 

50.  Ark.  —  Williams  v.  State,  10 
Ark.  256.  Colo.  —  Citv  of  Pueblo  v. 
Timbers,  31  Colo.  215,  72  Pac.  1059; 
Marlow  v.  Kuhlenbeck,  2  Colo.  602. 
111.  —  Wieland  v.  Oberne,  20  111.  App. 
118.  Ind.  —  Harness  V.  Turlev,  143 
Ind.  420,  42  N.  E.  813;  Hatfield  P. 
Chenoweth,  32  Ind.  App.  554,  70  N. 
E.  166:  Lake  Erie  &  W.  R.  Co.  r. 
Clark,  7  Ind.  App.  155,  34  N.  E  587 
la.  —  Brant  v.  Citv  of  Lyons,  P0  Iowa 
172,  14  N.  W.  227.  Kan. —  Missouri 
Pac.  R.  Co.  v.  Preston.  63  Kan.  819, 
66  Pac.  1050.  Ky.  —  Wickliffe  r.  Car- 
roll. 14  B.  Mon.  169.  Mass.  —  Kinp 
r.  Daly,  172  Mass.  492,  52  N.  E.  736. 
Minn.  —  Davis  v.  Tribune  Job-Print- 
inj?  Co.,  70  Minn.  95,  72  N.  W.  808. 
Neb.  —  Zimmerman    t.    Klingeman,    31 

23 


Neb.  495,  48  N.  W.  268.  Pa.  — Stock- 
dale  v.  Maginn,  207  Pa.  226,  56  Atl. 
439.  E.  I.  — McNeil  v.  Lvons,  20  R. 
I.  672,  40  Atl.  831.  Wis.  — Collins  v. 
City  of  Janesville,  99  Wis.  464,  75 
N.  W.  88;  Cunningham  V.  Gallagher, 
61    Wis.    170,    20    X.    W.    925. 

51.  Cal.  —  In  re  Yoakam's  Estate, 
103  Cal.  503,  37  Pac.  485.  Conn. — 
Noxon  v.  Remington,  78  Conn.  296,  61 
Atl.  963.  Ga.  —  Johnson  v.  Willing- 
ham,  110  Ga.  307,  35  S.  E.  117.  Ind. 
Bennett  v.  Simon,  152  Ind.  490,  53 
N.  E.  649;  Johnson  r.  Williams,  145 
Ind.  645,  43  N.  E.  1054;  Downev  r. 
Head,  138  Ind.  503,  38  N.  E.  160; 
Keesling  v.  Watson,  91  Ind.  578.  la. 
Carlson  v.  Hall,  124  Iowa  121,  99  N. 
W.    571;    Butler   r.   Bvin-ton,   14   Iowa 

594.  Kan.  — Clark  v.  Hall,  10  Kan.  80. 
Mich.  —  McDonald   V.   Born,   121    Mich. 

595,  80  N.  W.  575.  Okla.  —  Beckner 
v.  Henqnenet,  14  Okla.  3,  75  Pac.  1131. 
Va.  —  Mallorv  v.  Taylor,  90  Va.  348, 
18  S.  E.  438;  Valley  Mut.  Life  Assn. 
v.  Teewalt,  79  Va.  421.  W.  Va.  — 
Zumbro  v.  Stump,  38  W.  Va.  325,  18 
S.   E.   443. 

Entire  Evidence  Not  Always  Neces- 
sary. —  While  there  are  very  many 
cases  in  which  the  questions  arising 
upon  a  ruling  denying  a  new  trial  can- 
not be  either  intelligently  understood 
or  properly  decided,  without  an  exam- 
ination of  all  the  evidence,  yet  there 
are  questions  arising  upon  such  a  mo- 
tion which  may  be  as  well  and  fully 
considered  without  the  entire  evidence 
as  with  it.  In  such  a  case,  the  ques- 
tions will  recejive  consideration,  al- 
though the  record  neither  contains,  no» 
professes  to  contain,  all  the  evidence 
adduced  upon  the  trial.  Johnson  V. 
Wiley,    74   Ind.    233. 

52.  Many  cases  support  this  propo- 
sition. Amon<?  them,  see  the  follow- 
ing: TJ.  S.  —  Johnson  r.  Willapa  Lum- 
ber Co..  173  Fed.  488,  97  C.  C.  A.  494; 
City  of  Milwaukee  v.  Shailer  & 
Schnijrlau  Co..  91  Fed.  726.  34  C.  C.  A. 
66.  Ala.  —  Allen  r.  Draoer,  08  Ala.  590, 
13   So.  529.     Cal. —  Brown  v.  Casey,  80 
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When  the  exclusion  of  evidence  is  alleged  to  be  erroneous,  the  fact 
or  facts  expected  to  be  shown  must  appear,63  as  must,  also,  the  rele- 
vancy and  materiality  of  the  evidence  offered  ;54  and  if  alleged  error 


Cal.  504,  22  Pae.  257.  Coio.  —  Wilson 
v.  Gerhardt,  :J  Colo.  585,  13  Pac.  705. 
Ind.  —  Fritzinger  v.  btate,  31  Iud.  App. 
350,  67  N.  E.  1006.  Ind.  Ter.  — Craggs 
v.  Bohart,  4  Ind.  Ter.  443,  69  S.  W.  931. 
Kan.  —  Benton  v.  Beakey,  70  Kan.  881, 
78  Pac.  410.  Mass.  —  Parker  v.  Kel- 
logg, 158  Mass.  90,  32  N.  E.  1038.  Mo. 
Wood  v.  Nortman,  85  Mo.  29S.  OKla. 
Blackwell  v.  Hatch,  13  Okla.  169,  73 
Pac.  933.  Ore. --First  Nat.  Bank  v. 
McCullough,  50  Ore.  50S,  93  Pae.  366. 
Pa.  —  Beihofer  v.  Loeffert,  159  Pa.  365, 
2S  Atl.  217.  K.  I. —  V'assar  v.  Lancas- 
ter, 74  Atl.  711. 

Alabama.  —  Prejudicial  Error  Pre- 
sumed. —  The  rule  of  court  which  re- 
lates to  the  framing  of  bills  of  excep- 
tions does  not  require  nor  authorize 
the  setting  out  of  all  the  evidence  to 
present  for  review  rulings  on  the 
admissibility  of  evidence.  Where 
the  error  is  shown,  a  presumption 
of  injury  is  raised,  and  must  work 
a  reversal  unless  the  record  clearly 
shows  that  no  injury  could  have  result- 
ed. Callaway  &  Truitt  v.  Gay,  143  Ala. 
524,  39  So.  277.  See,  also,  Duggar  v. 
Pitts,  145  Ala.  358,  39  So.  905;  Buford 
v.  Gould,  35  Ala.  265;  Frierson  v.  Frier- 
son,  21  Ala.  549. 

Wisconsin.  —  Specific  errors  may  be 
reviewed,  although  the  record  does  not 
contain  all  the  evidence.  Lathrop  V. 
Humble,  120  Wis.  331,  97  N.  W.  905. 

Comparison  of  Handwriting. — Where 
the  trial  court  erroneously  permitted 
certain  witnesses  to  compare  disputed 
signatures  with  certain  papers  not  con- 
nected with  the  case,  such  papers  need 
not  be  embraced  in  the  record,  nor 
need  the  record  contain  all  the  evi- 
dence in  order  to  present  the  question 
arising  upon  the  ruling  allowing  the 
comparison.  Where  a  question  can  be 
determined  without  the  entire  evidence 
it  is  not  necessary  that  the  record 
should  contain  it  all.  Shorb  V.  Kinzie, 
80  Ind.  500. 

53.  The  following  are  a  few  of  the 
many  cases  illustrating  the  text:  U. 
S.  —  Gardiner  Campbell  Co.  V.  Iroquois 
Iron  Co.,  127  Fed.  648,  62  C.  C.  A.  374. 
Cal.  — Taylor  v.  Kelley,  103  Cal.  178, 
37   Pac.    216.      Ga.  —  Lamar,   Taylor  & 
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Kiley  Drug  Co.  v.  Lamar,  123  Ga.  667, 
51  S.  E.  584;  Derrick  V.  Sams,  114  Ga. 
81,  39  S.  E.  924;  Goodwyn  v.  Central 
of  Georgia  R.  Co.,  2  Ga.  App.  470,  58 
S.  E.  688.  Idaho.  —  Dougal  v.  Eby,  11 
Idaho  789,  85  Pas.  102.  111.  — Weske 
v.  Chicago  Union  Traction  Co.,  117  111. 
App.  29S.  Ind.  —  Illinois  Cent.  R.  Co. 
v.  Cheek,  152  Ind.  663,  53  N.  E.  641. 
la.  — Paddleford  v.  Cook,  74  Iowa  433, 
38  N.  W.  137.  Md.  —  Jackson  v.  Jack- 
son, 82  Md.  17,  33  Atl.  317.  Mass.— 
P.  P.  Emory  Mfg.  Co.  v.  Rood,  182 
Mass.  166,  65  N.  E.  58;  Mosseau  v. 
Landy,  177  Mass.  104,  58  N.  E.  182. 
Mo.  —  McCormiek  v.  City  of  St.  Louis, 
166  Mo.  315,  65  S.  W.  1038;  Hickman 
v.  Green,  123  Mo.  165,  22  S.  W.  455,  27 
S.  W.  440,  29  L.  R.  A.  39.  Mont.— 
Thornton  Thomas  Merc.  Co.  V.  Brether- 
ton,  32  Mont.  80^  80  Pac.  10.  N.  D. — 
Regan  V.  Jones,  14  N.  D.  591,  105  N.  W. 
613.  Tex.  —  Hatzfield  v.  Walsh  (Tex. 
Civ.  App.),  120  S.  W.  525.  Wash. — 
Chlopeck  v.  Chlopeck,  47  Wash.  256,  91 
Pac.  966. 

Question  May  Show  Its  Materiality. 
Where  a  question  is  not  allowed  to  be 
answered  by  a  witness,  and  it  does  not 
itself  import  that  its  answer  will  prove 
a  fact  material,  and  it  does  not  other- 
wise so  appear,  the  refusal  will  not  be 
ground  for  reversal.  Unless  the  ques- 
tion alone  shows  that  its  answer  must 
be  material,  the  court  cannot  say,  when 
the  record  does  not  show  what  was  ex- 
pected to  be  proven  by  the  answer, 
whether  the  answer  would  be  material 
or  immaterial,  relevant  or  irrelevant. 
Kay  v.  Glade  Creek  &  R.  R.  Co.,  47  W. 
Va.  467,  35  S.  E.  973;  Jackson  v. 
Hough,  38  W.  Va.  236,  18  S.  E.  575. 

54.  Ala.  —  Snedecor  v.  Pope,  143 
Ala.  275,  39  So.  318.  Cal.  — Roberts 
v.  Unger,  30  Cal.  676.  Ind.  — Presby- 
terian Church  of  Roanoke  V.  Horton, 
50  Ind.  223.  Mass.  —  White  v.  City  of 
Medford,  163  Mass.  164,  39  N.  E.  997. 
Mich.  —  Bostwick  V.  Losey,  67  Mich. 
554,  35  N.  W.  246.  Mo.  —  Nelson  Dis- 
tilling Co.  v.  Lock,  59  Mo.  App.  637. 
Tex.  —  Harris  v.  Spence,  70  Tex.  616, 
8  S.  W.  313.  Va.  — Union  Cent.  Life 
Ins.  Co.  v.  Pollard,  94  Va.  146,  26  S. 
E.  421,    36   L.    R.   A.    271.     W.   Va.— 
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is  based  upon  the  admission  of  evidence  against  objection,  the  rec- 
ord must  contain  all  the  evidence  so  admitted.55 

Instructions.  —  Instructions  cannot  be  reviewed  unless  the  record 
contains  the  evidence  to  which  they  relate,3"  and  where  a  requested 
instruction  is  refused,  sufficient  evidence  must  appear  in  order  to 
show  that  such  an  instruction  was  material.57 


Maxwell  v.  Kent,  49  W.  Va.  542,  39  S. 
E.  174. 

55.  Ala.  —  Bethvell  v.  Bedwell,  77 
Ala.  587.  Ariz.  — Title  Guaranty  & 
Surety  Co.  v.  Nichols,  100  Pac.  825. 
Cal.  —  Perrin  v.  Carbone,  1  Cal.  App. 
295,  82  Pac.  222.  Conn.  —  Barber  v. 
International  Co.  of  Mexico,  73  Conn. 
587,  48  Atl.  758.  Fla.  —  Jacksonville 
St.  R.  Co.  v.  Walton.  42  Fla.  54,  28  So. 
59.  Ga.  — Smith  v.  Black,  113  Ga.  166, 
38  S.  E.  335.  111.  — Patrick  V.  Parry- 
man,  52  111.  App.  514.  Ind.  —  Beiden- 
koff  r.  Brazee,  28  Ind.  App.  646,  63  N. 
E.  577,  61  N.  E.  954.  la.  — Lucas  v. 
Jones,  44  Iowa  298.  Kan.  —  Connecti- 
cut Mut.  Life  Ins.  Co.  V.  Barnes,  2  Kan. 
App.  642,  42  Pac.  93S.  Me.  — French 
r.  Day,  89  Me.  441,  36  Atl.  909.  S.  D. 
Edson  v.  Poppe,  124  X.  W.  441.  Wis. 
McDonnell  v.  Schricker,  44  Wis.  327. 

Allegations  in  Briefs.  —  The  court 
must  look  to  the  abstract  of  record  for 
the  evidence  declared  to  be  erroneously 
admitted,  and  not  to  briefs  of  counsel. 
If  there  were  such  error,  it  cannot  be 
Bhown  by  mere  allegations  in  the  brief. 
Priddv  V.  Boice,  201  Mo.  309,  99  S.  W. 
1055. 

56.  TJ.  S.  —  Newport  News,  etc.  Co. 
v.  Yount,  136  Fed.  589,  69  C.  C.  A.  363; 
Norris  V.  United  States,  44  Fed.  741. 
Ala.  —  Hirschf  elder  r.  Mitchell,  54 
Ala.  419.  Ark.  —  Beavers  r.  Security 
Mut.  Ins.  Co.,  76  Ark.  138,  88  S.  W. 
848.  Cal.  —  Hinkle  r.  San  Francisco  & 
N.  P.  R.  Co.,  55  Cal.  627.  Colo. — 
Duffy  v.  Wilson,  44  Colo.  340,  98  Pac. 
826;*  Rice  f.  Williams,  18  Colo.  App. 
330,  71  Pac.  433.  111.  —  Eickhof  V.  Chi- 
cago N.  S.  St.  R.  Co..  77  111.  App.  19B. 
Ind.  —  Timmonds  V.  Twomev,  160  Ind. 
123,  66  N.  E.  446.  la.  — State  v.  Dan- 
iels, 76  Iowa  87,  40  N.  W.  109.  Kan. 
Houser  r.  Peareo,  13  Kan.  104.  Ky. — 
Louisville  Southern  R.  Co. 's  Receivers 
v.  Lewis,  101  Kv.  296.  41  S.  W.  3.  Mo. 
State  v.  Buck,  130  Mo.  480,  32  S.  W. 
975;  Chandler  v.  Reading,  129  Mo.  App. 
63,   107  S.  W.   1039.     N.  M.  —  Lincoln 


Lucky  &  Lee  Min.  Co.  v.  Hendry,  9  N. 
M.  149,  50  Pac.  330.  Tex.  —  Nagle  v. 
Simmank  (Tex.  Civ.  App.),  116  S.  W. 
862. 

57.  U.  S.  — South  Penn.  Oil  Co.  r. 
Latshaw,  111  Fed.  598,  49  C.  C.  A. 
478.  Cal. —  Frost  V.  Grizzly  Bluff 
Creamery  Co.,  102  Cal.  525,  36  Pac. 
929.  Colo.  — Duffy  v.  Wilson,  44  Colo. 
340,  98  Pac.  826;  Davis  v.  Shepherd, 
31  Colo.  141,  72  Pac.  57.  Fla. — 
Volusia  County  Bank  v.  Bigelow,  45 
Fla.  638,  33  So.  704.  Ind.  —  Schreiber 
V.  Butler,  84  Ind.  576;  Nordyke  &  Mar- 
mon  Co.  r.  Keokuk  Bag  Co.,  26  Ind. 
App.  518,  59  X.  E.  393.  la.  —  Geiser 
Mfg.  Co.  v.  Kroirman,  111  Iowa  503, 
-2  X.  W.  938.  Kan.  — Auld  v.  Kim- 
berlin,  7  Kan.  601.  Md.  —  Modern 
Woodmen  of  America  V.  Cecil,  108  Md. 
357,  70  Atl.  331.  Mass.  —  Salomon  v. 
Hathaway,  126  Mass.  4S2.  Mo. — 
Hutchins  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  App.  548,  71  S.  W.  473.  Neb. — 
Union  Pac.  R.  Co.  V.  Thorne,  51  Neb. 
4  72.  70  N.  W.  1119.  N.  Y.  —  Griffiths 
v.  Potter,  53  App.  Div.  626,  65  N.  Y. 
Supp.  689.  N.  C.  —  Felmet  v.  Southern 
Express  Co.,  123  N.  C.  499,  31  S.  E. 
722.  Tex.  —  Xagle  r.  Simmank  (Tex. 
Civ.  App.),  116  S.  W.  862;  Ft.  Worth 
&  D.  C.  R.  Co.  v.  Kelley,  33  Tex.  Civ. 
App.  442,  76  S.  W.  942.  Va.  —  X. sw- 
port  News,  etc.  Co.  r.  Lake,  105  Va. 
311.  54  S.  E.  328.  W.  Va.  —  Campbell 
r.   Hughes,   12   W.  Ya.   183. 

Evidence  Not  Required,  When. — 
Without  the  evidence,  it  is  true  that 
the  reviewing  court  cannot  say  that 
instructions  refused  were  applicable  to 
the  evidence,  but  where  the  record 
shows  that  the  trial  court  did  not  re- 
fuse to  give  an  instruction  because  it 
was  not  applicable  to  the  evidence, 
the  rule  does  not  apply,  and  the  re- 
fusal may  be  reviewed  though  the 
evidence  is  not  in  the  record.  Butt 
v.  Iffert,  171  Ind.  554,  86  N.  E.  961. 
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Provisional  Remedies Orders  relating  to  injunctions,88  receivers,69 

and  attachment,60  cannot  be  reviewed  unless  the  evidence  upon  which 
such  orders  were  made  is  presented  to  the  reviewing  court. 

Orders  of  Reference.  —  The  same  rule  applies  to  the  review  of  or- 
ders relating  to  references.     The  evidence  must  appear.61 

When  Part  of  Evidence  Sufficient In  many  matters  only  a  part  of 

the  evidence  is  required,  the  general  rule  being  that  only  so  much 
evidence  is  needed  as  is  necessary  to  present  the  error  complained 
of.62 


58.  Colo.  —  Austin  V.  Austin,  42 
Colo.  130,  94  Pac.  309.  G-a.  —  G.  D. 
Witt  Shoe  Co.  V.  Bordeaux,  99  Ga. 
144,  25  S.  E.  38.  111.  —  Kohlsaat  v. 
Crate,  144  111.  14,  32  N.  E.  481.  Ind. 
Davis  v.  Fasig,  128  Ind.  211,  27  N. 
E.  726;  Carver  v.  Carver,  44  Ind.  265. 
Kan.  —  State  v.  Harper  County  Comrs., 
43  Kan.  195,  23  Pac.  101.  Neb.— 
Thesing  v.  School  Dist.  No.  57,  16 
Neb.  134,  19  N.  W.  625.  Pa.  — Sell 
v.  Lanfer,  141  Pa.  159,  21  Atl.  504. 
Wash.  —  Kubillus  v.  Ewert,  40  Wash. 
38,  82  Pac.  147.  Wis.  — Ellis  v.  City 
of  Ashland,  117  Wis.  575,  94  N.  W. 
292;  Guldemann  v.  Lerdall,  99  Wis. 
495,  75  N.  W.  172;  Glover  v.  Wells 
&  Mulrooney  Grain  Co.,  93  Wis.  13, 
66  N.  W.  799. 

59.  Ind.  — Chicago  &  S.  E.  E.  Co 
r.  McBeth,  149  Ind.  78,  47  N.  E.  678; 
Robinson  v.  Dickey,  143  Ind.  214,  42 
N.  E.  638.  la.  — Haas  v.  Murdock, 
91  Iowa  749,  60  N.  W.  618.  N.  Y. — 
Slater  v.  Slater,  175  N.  Y.  143,  67 
N.  E.  224,  96  Am.  St.  Rep.  605,  61 
L.  R.  A.  796.  Wash.  —  Hannon  v. 
Millichamp,  40  Wash.  118,  82  Pac.  168; 
Van  Brocklin  v.  Queen  City  Printing 
Co.,   21    Wash.   447,    58    Pac.   575. 

Appointment  Not  Authorized  by 
Findings.  —  Where  the  facts  as  al- 
leged and  found  do  not  in  themselves 
justify  the  appointment  of  a  receiver, 
a  contention  that  in  absence  of  the 
evidence  it  cannot  be  determined 
whether  the  court  below  erred  in  mak- 
ing the  order  of  appointment,  is  with- 
out merit.  Such  an  order  is  properly 
reversed  on  appeal  from  the  judgment 
upon  the  judgment  roll.  People  v. 
Union  B.  &  L.  Assn.,  127  Cal.  400, 
59  Pac.   692. 

60.  Cal.  — Davis  v.  Baker,  88  Cal. 
106,  25  Pac.  1108.  111.  —  Woven  Cord 
Bed    Spring    Co     v.    Coxedge,    50    111. 


App.  334.  Ind.  —  Murphy  v.  Crayton, 
51  Ind.  147.  la.  —  Gilman  v.  Andrews, 
66  Iowa  116,  23  N.  W.  291;  Lang- 
worthy  v.  Waters,  11  Iowa  432.  Ky.  — 
Herndon  v.  Waters,  14  Ky.  L.  Rep. 
667.  Mo.  —  Monarch  Rubber  Co.  v. 
Bunn,  82  Mo.  App.  603.  Okla.  — 
Carnahan  v.  Gustine,  2  Okla.  399,  37 
Pac.  594.  Wash.— Griffith  v.  Max- 
well,  25   Wash.   658,   66   Pac.    106. 

61.  U.  S.  —  McCourt  v.  Singers- 
Bigger,  145  Fed.  103,  76  C.  C.  A.  73. 
Ala.  —  Turner  v.  Lawson,  144  Ala.  432, 
39  So.  755.  Cal.  — Fulton  v.  Cox,  40 
Cal.  101.  Ga.  —  Murphey  v.  Bush,  122 
Ga.  715,  50  S.  E.  1004;  Mackenzie  v. 
Flannery,  90  Ga.  590,  16  S.  E.  710. 
111.  —  Rockwell  V.  O  'Brien-Green  Co., 
62  111.  App.  293.  Ind.  — City  of  New 
Albany  v.  Iron  Substructure  Co.,  141 
Ind.  500,  40  N.  E.  44;  Bristow  V.  Mc- 
Clelland, 122  Ind.  64,  22  N.  E.  299. 
la.  —  Johnson  v.  Moser,  66  Iowa  536, 
24  N.  W.  32.  Kan. —  Foster  v.  Voigt- 
lander,  36  Kan.  572,  13  Pac.  777. 
Mass. —  Eddy  v.  Fogg,  192  Mass.  543, 
78  N.  E.  549;  Bogiglan  v.  Hassanoff, 
186  Mass.  380,  71  N.  E.  789.  Vt.  — 
Sowles  v.  Sartwell,  76  Vt.  70,  56  Atl. 
282. 

62.  The  local  statutes  should  be  con- 
sulted, since  provision  is  often  made 
for  abridging  the  evidence  for  a 
"case"  so  that  it  may  be  presented 
in  a  condensed  or  narrative  form. 
See,  also,  the  following  cases:  U.  S. — 
De  Groot  v.  United  States,  5  Wall. 
419,  18  L.  ed.  700.  Ind.  —  Shaffer  v. 
Shaffer,  90  Ind.  472.  Mich.  —  Tower 
v.  Somerset  Twp.,  143  Mich.  195,  106 
N.  W.  874.  N.  Y.  —  Traders'  Nat. 
Bank  V.  Parker,  130  N.  Y.  415,  29 
N.  E.  1094;  Wierichs  v.  Innis,  32  Misc. 
462,  66  N.  Y.  Supp.  553.  N.  D. — 
N.  P.  R.  Co.  v.  Lake,  10  N.  D.  541, 
88  N.  W.  461.  Wash.  — Smith  v. 
Glenn,  40   Wash.  262,   82  Pac.  605. 
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Recital  as  to  Evidence.  — Where  all  the  evidence  is  necessary  for 
appellate  review,  the  record  must  positively  show  that  all  the  evi- 
dence is  contained  therein,63  and  if  a  particular  form  of  recital  or  cer- 
tificate is  required  for  this  purpose,  it  must  be  strictly  followed.64 


Encumbering  the  Record.  —  The  su- 
premo court  of  Kansas  has  pertinently 
said:  "The  law  does  not  require  any 
more  of  the  testimony  than  is  neces- 
sary to  explain  and  fairly  to  present 
the  exceptions.  In  most  cases,  a  full 
transcript  of  the  testimony  is  a  need- 
less waste  of  time  and  money.  The 
records  are  frequently  extended  and 
unreasonably  encumbered  by  a  ver- 
report  of  all  the  questions  and 
answers,  including  objections  and  rul- 
ings, upon  which  no  point  is  made. 
The  substance  of  the  evidence  is  gen- 
erally sufficient."  State  r.  Heth,  60 
Kan.  560,  566,  57  Pac.  108. 

No  Evidence  Needed.  —  In  some  eases 
the  record  need  contain  no  evidence 
at  all.  Thus,  the  defendant  in  a  civil 
action  has  the  right  to  a  review  of 
an  order  overruling  his  demurrer  to 
the  plaintiff's  reply  on  a  transcript  of 
the  record  without  bringing  up  the 
evidence  pro  Inced  at  the  trial.  Tal- 
bott  V.  Donaldson,  71  Kan.  483,  80 
Pac.   981 

"Case  On  Appeal." — "When  the  ap- 
pellant makes  out  his  "case  on  ap- 
peal," he  should  set  out  only  so  much 
of  the  evidence  as  is  necessary  to 
point  his  exceptions  to  evidence,  or 
to  point  his  exceptions  to  the  charge 
given  or  prayers  refused.  The  ap- 
pellee can  accept  the  appellant's 
"case,"  or  if  he  adds  or  rejects  any- 
thing, the  judge  "settles"  the  case  on 
der  v.  City  of  Asheville, 
2,  51   S.  E.  53. 

Rule  in  Bills  of  Exceptions.  —  In 
a  Wisconsin  case  the  court  sail: 
"The  general  rule  in  regard  to  bills 
of  exceptions  is  this:  Where  there  is 
no  dispute  about  the  facts  proved, 
the  bill  should  state  that  such  facts 
were  proved  on  the  trial;  and  that  is 
the  form  of  the  present  bill.  In  that 
respect,  it  is  correct  in  form  and  suf- 
ficient in  substance,  saving  the  court 
much  trouble  and  time  in  examining 
the  details  to  arrive  at  the  admitted 
conclusion.  Where,  however,  there  is 
a  controvrsv  as  to  the  weight,  effect, 
or  admissibility  of  evidence,  the  bill 
should    set    forth    the    evidence    given 


or  offered  at  length,  and  should  aver 
that  it  was  all  the  evidence  given  or 
offered  at  the  trial,  or  on  the  point 
in  question."  Knowlton  v.  Culver,  2 
Pin.  (Wis.)  243;  1  Chand.  (Wis.)  214, 
52  Am.  Dec.  156-158.  And  see,  also: 
(J.  S.  —  Johnson  r.  Jones,  1  Black  210. 
Cal.  —  Barrett  V.  Tewksburv,  15  Cal. 
354.  Neb.  —  Dietrichs  v.  Lincoln  &  X. 
W.  R.  Co.,  12  Xeb.  225,  10  X.  W. 
718.  N.  C.  —  Durham  V.  Richmond  & 
D.  E.  Co.,  108  X.  C.  399,  12  S.  E. 
1040,   13   S.   E.   1. 

63.  Hundreds  of  decisions  support 
this  statement.  Only  a  few  are  here 
cited:  U.  S.  —  Board  of  Comrs.  of 
Gunnison  Co.  v.  Rollins  &  Sons,  173  U. 

".   19  Sup.   Ct.  390,  43   L.   ed.   689; 
Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S.  593, 
5,  36  L.  ed.  829;  Nashua 
Savings  Bank   v.  An<rlo-American  Land 
Mortgage  &  Ag  ...   108  Fed.  764, 

48  C.  C.  A.  15.  affirmed,  189  U.  S. 
221,  23  Suj,.  Ct.  517,  47  L.  ed.  782;  Chi- 
cago, G.  W.  B.  Co.  v.  Price,  97  Fed.  423, 
38  C.  C.  A.  239;  Honev  V.  Chicago,  B. 
&  Q.  R.  Co.,  82  Fed.  773,  27  C.  C.  A. 
Ala.  —  Barnett  V.  Wilson,  132 
Ala.  37  521;   Town  of  Brewton 

v.  Glass,  116  Ala.  629,  22  So.  916.  Ark. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Amos, 
54  Ark.  15H,  15  S.  W.  362.  Cal. — 
Moore  v.  Tice,  22  Cal.  513.  111.  — 
Haagen  r.  Globe  Printing  Co.,  128  111. 
App.  307;  Przckwas  r.  Illinois  Steel  Co., 
82  111.  App.  309.  Kan.  —  McCormick 
P.  Fromme,  69  Kan.  857,  77  Pac.  89; 
Cox  p.  Chicago,  R.  I.  &  P.  R.  Co.,  59 
Kan.  772,  51  Pac.  904.  Minn.  —  Board 
of  Trustees  of  Ripon  College  v.  Brown, 
66  Minn.  179,  6S  X.  W.  837.  Okla.— 
Schriber  v.  Buckner,  18  Okla.  298,  90 
Pac.  10.  Ore.  —  Adkins  v.  City  of 
Monmouth,  41  Ore.  266,  68  Pac.  737. 
Wis.  —  Shannon  r.  Dorsinski,  134  Wis. 
68,   114    X.   W.   129. 

64.  Howard  f.  Babcock,  21  Ind.  267; 
Ford  P.  Mitchell,  21  Ind.  54;  Hamilton 
V.  Johnson,  20  Ind.  392;  Jeffersonville 
R.  Co.  V.  Butler,  9  Ind.  205;  Greenlee 
P.  Home  Ins.  Co.,  103  Iowa  484,  72  X. 
W.  676. 

Testimony  Not  Synonymous  With 
Evidence.  —  A  statement  in  a  bill  of 
exceptions  that  "this  was  all  the  testi- 
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(g.)  instructions.  — In  order  to  have  instructions  reviewed  they 
must  appear  upon  the  record,65  and  error  assigned  in  the  giving  or 
in  the  refusing66  of  specified  instructions  requires,  as  a  general  rule, 
that  the  entire  charge  should  be  presented  for  examination.  The 
requested  charges  that  were  refused  must  also  appear,  if  they  are  to 


mony  given  in  the  cause,"  no  state- 
ment being  made  that  "this "was  all  the 
evidence  given  in  the  cause,"  is  held 
defective,  since  the  word  testimony  is 
not  synonymous  -with  evidence.  Kleyla 
v.  State,  112  Ind.  146,  13  N.  E.  255; 
Miller  v.  Fuller,  21  Ind.  App.  254,  52 
N.  E.  101.  See,  however,  Tallman  v. 
Drake,  116  Ala.'  262,  22  So.  485. 

65.  U.  S.  —  Dubois  v.  Decker,  114 
Fed.  267,  52  C.  C.  A.  153.  Cal.— 
Braverman  v.  Fresno  Canal  &  Irriga- 
tion Co.,  101  Cal.  644,  36  Pac.  386.  Fla. 
Burt  v.  Florida  Southern  E.  Co.,  43  Fla. 
339,  31  So.  265.  111.— City  Electric  K. 
Co.  v.  Jones,  161  111.  47,  43  N.  E.  613. 
Ind.  —  Cleveland,  C,  C.  &  St.  L.  K.  Co. 
t;.  Ward,  147  Ind.  256,  46  N.  E.  462,  45 
N.  E.  325;  Frank  Bird  Transfer  Co.  V. 
Morrow,  36  Ind.  App.  305,  72  N.  E.  189. 
Ind.  Ter.  —  Hockett  v.  AJston,  3  Ind. 
Ter.  432,  58  S.  W.  675;  Wilson  v. 
Durant,  1  Ind.  Ter.  532,  42  S.  W.  282. 
Ky.  —  Johnson  v.  Postal  Tel.  &  Cable 
Co.,  20  Ky.  L.  Eep.  1821,  50  S.  W.  1. 
Mass.  —  Holt  v.  Roberts,  175  Mass.  558, 
56  N.  E.  702.  Mo.  —  Deitring  v.  St. 
Louis  Transit  Co.,  109  Mo.  App.  524, 
85  S.  W.  140.  Mont.  —  Spencer  v.  Spen- 
cer, 31  Mont.  631,  79  Pac.  320;  Shrop- 
shire V.  Sidebottom,  30  Mont.  406,  76 
Pac.  941.  Neb.  —  Schneider  v.  Tomb- 
ling,  34  Neb.  661,  52  N.  W.  283.  N.  Y. 
Flannery  V.  Van  Tassell,  56  Hun  647, 
9  N.  Y.  Supp.  871.  Wash.  —  Liebenthal 
v.  Price,  8  Wash.  206,  35  Pac.  1078. 
Wis.  —  Dornbrook  v.  M.  Eumely  Co., 
120  Wis.  36,  97  N.  W.  493. 

66.  Error  assigned  in  giving  in- 
structions require  entire  charge.  U.  S. 
Myers  V.  Sternheim,  97  Fed.  625,  38 
C.  C.  A.  345.  Ark. —  Mine  La  Motte 
Lead  &  Smelting  Co.  v.  Consolidated 
Anthracite  Coal  Co.,  85  Ark.  123,  107 
S.  W.  174.  Colo.  —  McQuown  v.  Cava- 
naugh,  14  Colo.  188,  23  Pac.  341;  Ar- 
thur v.  Gard,  3  Colo.  App.  133,  32  Pac. 
343.  111.  —  Keavely  v.  Harris,  239  111. 
526,  88  N.  E.  238;  Thompson  v.  People, 
192  111.  79,  61  N.  E.  474;  City  of  Rood- 
house  V.  Christian,  158  111.  137,  41  N. 
E.  748.  Ind.  —  Michigan  City  v.  Phil- 
lips, 163  Ind.  449,  71  N.  E.  205;  Haw- 
ley  v.  Zigerly,   135  Ind.  248,  34  N.  E. 
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219.  la.  —  Kreuger  v.  Sylvester,  100 
Iowa  647,  69  N.  W.  1059.  Ky.  —  Louis- 
ville Southern  R.  Co. 's  Receivers  v. 
Lewis,  101  Ky.  296,  41  S.  W.  3;  Richie 
v.  Herndon,  12  Ky.  L.  Rep.  92.  Mich. 
Howe  v.  Morey,  141  Mich.  383,  104  N. 
W.  643.  Mo.— Elliott  V.  Rosenberg,  17 
Mo.  App.  667.  Mont.  —  Renshaw  v. 
Switzer,  6  Mont.  464,  13  Pac.  127.  Wis. 
Gaertner  v.  Bues,  109  Wis.  165,  85  N. 
W.  388. 

Reason  for  the  Rule.  —  "The  first 
contention  of  the  defendant  is  that  the 
court  erred  in  its  instructions  to  the 
jury.  Not  a  solitary  one  of  these  in- 
structions is  printed  in  the  abstract, 
and  no  reference  is  made  to  any  par- 
ticular one.  The  aourt  refused  to  give 
two  instructions  asked  by  the  defend- 
ants, and  these  appear  in  the  abstract. 
To  this  refusal  defendants  assign  ^rror. 
They  correctly  state,  generally,  ab- 
stract propositions  of  law,  but  whether 
they  were  applicable  to  the  issues  in- 
volved in  the  case  we  are  utterly  un- 
able to  say,  for  the  reason  that  the 
abstract  does  not  set  forth  either  the 
pleadings  or  the  evidence.  Besides,  for 
aught  we  know,  they  may  have  been 
substantially  embraced  in  the  instruc- 
tions which  the  court  did  give."  Woods 
v.  Chellew,  15  Colo.  App.  368,  62  Pac. 
230. 

See,  also,  as  to  error  assigned  for 
refusing  a  requested  instruction:  U.  S. 
Northern  Pac.  R.  Co.  v.  Tynan,  119  Fed. 
288,  56  C.  C.  A.  192.  Cal.  —  Harris  v. 
Barnhart,  97  Cal.  546,  32  Pac.  589. 
Colo.  —  Macdermid  V.  Watkins,  41  Colo. 
231,  92  Pac.  701;  City  of  Pueblo  v. 
Froney,  18  Colo.  App.  351,  71  Pac.  893. 
Fla.  —  Younglove  V.  Knox,  44  Fla.  743, 
33  So.  427.  Ga.  —  Mickleberry  v. 
O'Neal,  98  Ga.  42,  25  S.  E.  933.  Idaho. 
Hopkins  v.  Utah  Northern  R.  Co.,  2 
Idaho  300,  13  Pac.  343.  Ind.  —  Michi- 
gan City  v.  Phillips,  163  Ind.  449,  71 
N  E.  205.  Ind.  Ter.  —  Hancock  v. 
Shockman,  4  Ind.  Ter.  138,  69  S.  W. 
826.  la. —  State  V.  Kirkpatrick,  105 
N.  W.  121.  Kan.  —  Hayes  v.  Farwell, 
4  Kan.  App.  387,  45  Pac.  910.  Mass. 
Khron  v.  Brock,  144  Mass.  516,  11  N.  E. 
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be  reviewed,"  and  the  appellate  record  must  show  that  such  charges 
were  duly  requested.08  When  the  entire  charge  is  a  requisite  of  the 
record,  it  must  affirmatively  appear  that  the  record  does  actually 
contain  all  the  instructions.69 


748.    Utah.  —  Garr  r.  Cranney,  25  Utah 
193,  70  Pac.  853. 

67.  Ala.  —  Jones  V.  Atkins,  151 
Ala.  316,  44  So.  53;  Chambers  V.  Milner 
Coal  &  R.  Co.,  143  Ala.  255,  39  So.  170; 
Keystone  Mfg.  Co.  v.  Hampton,  141 
Ala.  415,  37  So.  552.  Cal.  —  Becker  i. 
Feizenbaum,  45  Pac.  837;  Kelly  V.  Ning 
Yung  Benevolent  Assn.,  2  Cal.  App. 
460,  84  Pac.  321.  Ga.  —  Max  Simons  & 
Co.  v.  McDowell,  125  Ga.  203,  53  S.  E. 
1031.  Ind.  —  Coffvn  v.  State,  91  Ind. 
324.  Kan.  —  Mulvane  v.  Sedzley,  63 
Kan.  105,  64  Pac.  1038,  55  L.  R.  A.  552. 
Mich.  —  Dennison  r.  Van  Wormer,  107 
Mich.  461,  65  X.  W.  274.  S.  C.  —  Brown 
r.  Southern  R.,  82  S.  C.  528,  64  S.  E. 
522;  Elms  v.  Southern  Power  Co.,  79  S. 


tiff  to  prove  that  the  deceased  did  not 
come  to  his  death  in  consequence  of, 
or  while  suffering  from,  vertigo,  fits, 
or  other  disease.  But  we  are  unable 
to  find  in  the  record  any  request  bv 
the  plaintiff  in  error  to'  instruct  the 
jury  upon  this  point,  or  any  exception 
to  such  part  of  the  charge  as  might 
inferentially  imply  the  contrary  of 
what  is  now  insisted  upon  as  the  cor- 
rect theory  upon  the  subject.  This 
being  so,  the  question  is  not  before 
us.  It  is  useless  to  cite  authority  upon 
a  proposition  so  well  settled."  Fi- 
delity &  Cas.  Co.  v.  Freeman,  109  Fed 
847,  48  C.  C.  4.  692,  54  L.  R  \ 
680. 

^Colo.  —  French  r.  Guyot,  30  Colo. 


69. 


C.  502,  60  S.  E.  1110;  Hughes  V.  School;  2^     70    p„„     fifto       rn        v  '  i      i 

l.i.t      Xn     37     fifi   K     risSXTAAB     F     784.     a.S_7<L™T     ???•       JU;  —  England     V. 


Dirt.  No.  37,  6G  S.  C.  259,  44  S.  E.  784 
Tex. —  Wren  r.  Howland,  33  Tex.  Civ. 
App.  87,  75  S.  "W.  894.  Wash.  —  Lem- 
inan  v.  Citv  of  Spokane,  38  Wash.  98, 
80  Pac.  280. 

68.  U.  S.  —  Texas  &  P.  R.  Co.  V. 
Volk,  151  U.  S.  73,  14  Sup.  Ct.  239, 
38  L.  ed.  78;  Fidelity  &  Casualtv  Co 
of  N.  Y.  V.  Freeman,'  109  Fed.  847,  48 
C.  C.  A.  692,  54  L.  R.  A.  680.  Ala. — 
Foxworth  V.  Brown,  114  Ala.  299,  21 
So.  413.  Cal. —  Hand  v.  Soodeletti, 
128  Cal.  674,  61  Pac.  373.  Ga.  —  Louis- 
ville &  N.  R.  Co.  V.  Barnwell,  131 
Ga.  791,  63  S.  E.  501.  Ind.  —  Heiney 
V.  Garretson,  1  Ind.  App.  548,  27  N. 
E.  989.  Ohio. —  Clark  r.  Boltz,  29 
Ohio  C.  C.  665.  Okla.  —  Dunlap  & 
Taylor  V.  Flowers,  21  Okla.  600,  96 
Pac.  643.  S.  C  — Childs  r.  Bolton,  69 
S.  C.  555,  48  S.  E.  618.  Tenn.— 
Nashville  St.  R.  v.  O'Brvan,  104 
Tenn.  28,  55  S.  W.  300.  Tex.  — Gal- 
veston. II.  &  S.  A.  R,  Co.  v.  McAdams, 
37  Tex.  Civ.  App.  575,  84  S.  W.  1076. 
Exception  to  Contrary  Instruction 
Given.  —  In  a  suit  against  an  insur- 
ance company  to  recover  upon  an  ac- 
cident policy,  where  the  defense  was 
suicide,  the  court  remarked:  "It  is 
further   contended    here    that   the    iurv 


Selby,  93  111.  340.  Ind.  —  Ilannan  v. 
State,  149  Ind.  81,  47  X.  E.  628;  Leh- 
man v.  Hawks,  121  Ind.  541,  23  N. 
E.  OTO;  Chicago  Furniture  Co.  v. 
Cronk,  35  Ind.  App.  591,  74  N.  E.  627. 
Kan.  —  Davis  r.  McCarthy,  52  Kan. 
116,  34  Pac.  399;  Winston*  r.  Burnell, 
14  Kan.  3G7,  24  Pac.  477,  21  Am.  St. 
Eep.  289;  Bard  v.  Elston,  31  Kan.  274, 
1    Pac.    565. 

Positive  Affirmation  Unnecessary. — 
The  instructions  <:iven  to  the  jury  are 
complained  of.  It  is  urged  that  the 
instructions  cannot  be  considered,  as 
the  bill  of  exceptions  does  not  show 
affirmatively  that  all  the  instructions 
offered,  given,  and  refused,  are  cop- 
ied  into  the  record.  But  the  more  re- 
cent authorities  upon  this  subject  seem 
to  hold  distinctly  that,  "a  positive 
or  direct  statement  in  the  bill  of  ex- 
ceptions that  it  contains  all  the  evi- 
dence, or  all  the  instructions  given 
and  refused,  is  not  essential  to  make 
the  bill  complete,"  but  that  the  bill 
"will  be  regarded  as  complete  unless 
it  appears  upon  the  face  of  the  record 
that  other  instructions  were  given  or 
refused."  Warren  v.  Nash,  24  Ky.  L. 
Rep.  479,  68  S.  W.  658.  See  also,  Louis- 
ville   &    N.    R.    Co.    P.    Finley,    86   Ky. 


should   have   been   instructed    that    the  i  294,    5   S.    W.    753;    Garrott    V.   Ratliff, 
burden    of   proof   was    upon   the   plain-  j  83  Ky.  384 
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(h.)  Verdict  or  Findings  of  Fact.  — Questions  of  alleged  error  re- 
lating to  the  verdict,70  or  to  findings  of  fact  by  the  court,71  must  be 
shown  upon  the  record.  Accordingly,  if  error  is  assigned  in  con- 
nection with  interrogatories  requested  from,72  or  answered  by,73  the 
jury,  the  record  must,  show  what  these  interrogatories  were,  and  also 
the  circumstances  under  which  they  were  requested  or  answered. 
Likewise,  if  certain  findings  were  not  made,  and  error  is  predicated 
thereon,  the  record  must  show  what  findings  were  so  requested.74 

(i.)      Motions  For  Arrest   of  Judgment T/he  appellate  court  cannot 

review  motions  in  arrest  of  judgment  unless  the  record  shows  the 
motion  and  also  the  reasons  for  which  it  was  made.75  It  must  also 
appear  that  the  motion  was  made  in  time.70 

(j.)  Motions  For  New  Trial. —  In  many  jurisdictions  no  errors  that 
could  be  corrected  by  a  new  trial  will  be  examined  unless  the  record 
shows  that  a  motion  for  a  new  trial  was  duly  made.77     And  in  all 


70.  Questions  Relating  to  the  Ver- j 
diet.  —  Ala.  —  Larkin  v.  Baty,  111 
Ala.  303,  18  So.  666.  Ga.  —  Witteman 
v.  Ludden  &  Bates,  88  Ga.  223,  14  S. 
E.  211;  Haynes  v.  Battle,  58  Ga.  484. 
Ind.  —  British-American  Assur.  Co.  v. 
Wilson,  132  Ind.  278,  31  N.  E.  938; 
Gibson  Countv  Oomrs.  v.  Emmerson,  95 
Ind.  579.  ind.  Ter. —  McMillan  c. 
McKee,  2  Ind.  Ter.  529,  53  S.  W.  324. 
Kan. —  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Scaggs,  64  Kan.  561,  67  Pac.  1103. 
Mich.  —  Stevenson  v.  Detroit  &  M.  R. 
Co.,  118  Mich.  651,  77  N.  W.  247.  N. 
Y.  —  O 'Sullivan  V.  Knox,  178  N.  Y. 
565,  70  N.-E.  1104.  Fa.  —  Kinney  v. 
Burnhorn.  23  Pa.  Super.  Ct.  583.  Tenn. 
McMillan  Marble  Co.  v.  Black,  89  Tenn. 
118,   14   S.    W.    479. 

71.  Questions  Relating  to  Findings 
of  Fact.  —  U.  S.  —  Wiser  v.  Lawler, 
189  U.  S.  260,  23  Sup.  Ct.  624,  47  L.  ed. 
802.  Ala. ---Bridgeport  Lumber  Co.  v. 
Ladd,  107  Ala.  244.  18  So.  165.  Cal. 
Poberts  v.  Hall,  147  Cal.  434,  82  Pac. 
66;  Carr  v.  Cronan,  54  Cal.  600.  Conn. 
Porter  v.  Orient  Ins.  Co.,  72  Conn. 
519,  45  Atl.  7.  Ind.  —  Winstandley  V. 
Bedford  Stone  Mill  Co.,  151  Ind.  624, 
52  N.  E.  208;  Moreland  v.  Thorn,  143 
Ind.  211,  42  N.  E.  639.  la.  —  Shep- 
pard  v.  Downing,  14  Iowa  597.  Kan. 
Kellogg  V.  Bissantz,  51  Kan.  418,  32 
Pac.  1090;  Pritchard  v.  Madrew,  31 
Kan.  38,  2  Pac.  691.  Minn.  —  Bryant 
v.  Nelson-Frey  Co.,  94  Minn.  305,  102 
N.  W.  859.  Miss.  —  Dennis  v.  Spence, 
80  Miss.  396,  31  So.  963.  Mo. — 
Heffernan  V.  Weir,  99  Mo.  App.  301, 
72  S.  W.  10S5.     N.  Y.  —  Drake  v.  New 
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York  Iron  Mine,  156  N.  Y.  90,  50  N. 
E.  785;  Gardner  r.  New  York  Mut. 
Sav.  &  L.  Assn..  67  App.  Div.  141,  73 
N.  Y.  Supp.  604!  Ohio.  —  Gildehans  r. 
Fidelity  Bid.  &  Sav.  Co.,  24  Ohio  C. 
C.  110.  Pa.  — Land  Title  &  T.  Co.  v. 
Pulmer,  24  Pa.   Super.   Ct.   260. 

72.  Astlev  V.  Capron,  89  Ind.  167; 
Boos  v.  State,  11  Ind.  Ad£.  257,  39 
N.  E.   197. 

73.  British-Am.  Assur.  Co.  V.  Wil 
son,  132  Ind.  278,  31  N.  E.  938;  Cin- 
cinnati, II.  &  D.  R.  Co.  V.  Heim,  97 
Ind.  525;  Gibson  County  Comrs.  v. 
Emmerson,  95  Ind.  579;  Graves  r„ 
Thomas,  95  Ind.  361,  48  Am.  Rep. 
727;  Atchison,  T.  &  S.  F.  R.  Co.  f. 
Scaegs,    64   Kan.   561.    67   Pac.    1103. 

74.  Wiser  v.  Lawler,  189  U.  S.  260, 
23  Sup.  Ct.  624,  47  L.  ed.  802,  affirm- 
ing  7  Ariz.  163,  62  Pac.  695. 

75.  Vandever  v.  Garshwiler,  63  Ind. 
185;    McCoy   v.   Hill,   12  Ky.   372. 

76.  Johnson  v.  Greenleaf,  73  Mo. 
671. 

77.  Ariz.  —  Lemon  v.  Ward,  3  Ariz. 
219,  73  Pac.  443.  Ark.  —  Berman  t\ 
Wolf,  40  Ark.  251.  Ga.  —  Sikes  v. 
Norman,  122  Ga.  387,  50  S.  E.  134. 
111.  — Tucker  v.  Cole,  169  El.  150,  48 
N.  E.  440;  Guerin  v.  Corigan,  78  111. 
App.  554.  Ind.  —  Bane  v.  Keefer,  152 
Ind.  544,  53  N.  E.  834;  Patterson  V. 
State,  91  Ind.  364.  Kan.  —  Gille  i\ 
Emmons,  61  Kan.  217,  59  Pac.  338; 
Morse  v.  Brunswick,  34  Kan.  378,  8 
Pac.  398.  Mo.  —  Rotchford  v.  Creamer, 
65  Mo.  48;  Hill  v.  Taylor,  99  Mo.  App. 
524,  74  S.  W.  9.  Neb.  -  -  Chicago,  R. 
I.  &  P.  R.  Co.  v.  Young,  58  Neb.  678, 
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eases  the  motion  must  be  set  forth  upon  the  record  if  the  ruling  of 
the  court  thereon  is  alleged  as  error.78 

The  grounds  upon  which  the  motion  was  based  must  also  be  shown.79 

(k.)    Judgment   or   Order.  — The  record  must  contain  the  judgment 


.  W.  556;  Scroggin  r.  Nat.  Lum!>. 
Co.,  41  Neb.  ;  Utah. 

Thompson    r.    Jin;.-,    24    Utah    27" 
Pac.  670.     Va.  —  Town  of  Bridgewater 
p.  Allemong,  93   Va.  542,  25  8. 
Wyo.  —  Garbanati      P.      Uinta     County 
Comrs.,    2    Wyo. 

78.  Ala.  — Milner  Coal  &  E.  Co.  v. 
Wiggins,    143    Ala.    132,    38 

Ariz.  —  Santa    Rita    Land    &    Min 

r.    Mercer,   3    Ariz.    181,    73    I 

CaL— -Blood     p.    La    Serena    Land    &. 

■   i 
Byxbe  28  <     I.  322,  6  I  Pae. 

847.     Ga.  —  Cruce  p.  State.  6 
UL—  I  16  111.  214, 

69    X.   E.    107;    Browne    P.    .N'ussbaumer, 
117  111.  App.  501.     Ind.  —  City  oi 
Albany   p.  Iron   Substructure    Co..    141 
ln.l.    :  La   Foil'- 

Biggins,   109   Ind.   241,   9    X.     E. 
re,   19   ln.l.   App.    1 
N.  E.  42.    Kan.  —  State  P.  Tnchman,  47 
Kan.  1;    Illing^worth 

r.   Stanley,    L0    Kan.    61,    L9 

r    p.    Booy,    19  Ky. — 

Mitchell,  25  Ky.  L.  Rep. 

7-!   S.    \V.   210.     Miss.  —  "Melius  r. 

Houston,    I  Mo.  —  Rose    r. 

T-p-.vnship  Boar.],  etc.,    163    Mo.  396.  63 

S.  W.  I     - 

Mfg.   Co.    P.    Turner.    113 

W.  464.  S.  0.  —  State  V.  Cads- 
den.  70  S.  C.  430,  50  S.  E.  16. 

What  Part  of  Record.  —  Some  cases 
hold  that  the  record  proper  must  show 
that  a  motion  for  a  new  trial  vras  filed, 
and  that  the  fact  that  the  bill  of  ex- 
ceptions makes  such  a  showing  does  not 
do  away  with  the  necessity  of  I 
in?  being  made  in  the  record  itself. 
Thompson  P.  Roddick,  213  Mo.  561,  111 
S.  W.  1131;  Stark  p.  Zehnder,  204  Mo. 
412.  102  S.  W.  902:  Clay  P.  D"i  :on  W. 
Pub.    Co.,   200   Mo.   665,   93    S 

-.ille,    etc.    R.    Co.    f.    Egerton,    98 
Tenn.  541,  41  S.  W.  1035. 

79.  Ala.  —  Manly  r.  Sperry,  115  Ala. 
524.  22  So.  ^70.  Cal.  —  Great  Western 
Gold  Co.   P.   Chambers.   153  Cal.  307.  95 

151:  SpriL'2  »-.  Barber.  122  Cal. 
573.  54  Pac.  B99,  55  Pac.  419.  Ga.  — 
Bowden  P.  Bowden,   125  Ga.   107,  53  S. 


E.   606.     HI.  —  Knecht   P.   Lehr,   95   111. 
_ll.     Ind. —  Wright  P.  Abbott,  85 
Ind.     154.      la.  —  Kennedy     p.     City    of 
- ,    Iowa    187,    50    N.    W. 
880.     Kan. —  List  p.  Jockheck,  59  Kan. 
;;o-.ver,  53  Kan. 
468,    36    Pac.    100');    White    p.    Douglas, 
•~J1    Ka  i'ac.     1092.     Ky. — 

Booton  p.  Floyd,  13  Ky.  L.  Rep.  877. 
La,_  state  p.  Offutt,  38  La.  Ann.  365. 
Minn.  —  Spencer  P.  Stanley,  74  Minn. 
35,  70  X.  W.  953.  Ohio.  — Randall  p. 
Turner,  17  Ohio  St  2  ..  S.  C.  —  Glover 
r.  W.  U.  Tel.  Co.,  7-  _,  59  8.  E 

526;   Carter  p.   W.    U.  Tel.  Co.,   73   S.   C. 
Va.  — McArter    v. 
59,  4  S.  E.  369. 
Error    Apparent    on    Eecord.    —   In 
Idaho  it  is  held  that   where  the  record 
fails   to  show   the   grounds  upon   which 
a  new  trial  was  granted,  and  no  error 
nting  a  new  trial  is  apparent  upon 
the    record,   the   order   granting   a   new 
trial  will  be  reversed.     The  converse  of 
that    rule    will    warrant    the    appellate 
court    in    sustaining   the    action    of   the 
court  in  granting  a  new  trial  in  a  case 
rt    fails     to     state    the 
grounds     u  h    a    new   trial    is 

'  is  apparent  from 
cord  that  the  moving  party  is  en- 
titled to  a  new  trial.  The  record,  there- 
fore, may  be  examined  to  ascertain 
whether  there  is  apparent  on  the  face 
of  it  error  sufficient  to  warrant  the 
court  below  in  granting  a  new  trial. 
Bernier  p.  Anderson,  8  Idaho  675.  7 
Pac.    I 

Appellant  May  Assign  Any  Reason 
Appearing  on  Record.  —  The  supreme 
court  of  Tennessee  has  held  that  if 
"the  entry  upon  the  minutes  simply 
recites  that  the  motion  for  a  new  trial 
was  overruled,  and  no  reasons  for  the 
new  trial  were  set  forth  either  in  the 
entry  or  in  the  bill  of  exceptions,  the 
plaintiff  in  error  may  assign  any  rea- 
son, in  this  court,  appearing  in  the  rec- 
9  a  ground  of  error,  when  the 
record  simply  shows  the  motion  for  a 
new  trial  was  made  and  overruled." 
Equitable  Fire  Ins.  Co.  p.  Trustees  C.  P. 
Church  at  Fosterville,  91  Tenn.  135,  18 
S.  W.  121. 
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or  order  appealed  from;80  must  show  that  it  was  duly  entered;81 
and  must  also  show  its  finality  or  appealable  character.82 

1.  Proceedings  After  Judgment.  Motions  after  judgment  (as  to 
which  error  is  claimed),  relating  to  the  modifying  or  vacating  of 
the  same,  must  be  shown  upon  the  record  together  with  the  grounds 
and  evidence  upon  which  the  alleged  error  is  based.88  The  same 
rule,  likewise,  applies  to  questions  of  error  connected  with  costs.84 


80.  Ala.  — Street  V.  Frank,  136  Ala. 
616,  33  So.  879.  Cal.  —  Bagley  v. 
Cohen,  121  Cal.  604,  53  Pac.  1117;  Sav- 
ings &  Loan  Society  v.  Meeks,  66  Cal. 
371,  5  Pac.  624.  Colo.  —  Yuma  County 
Comrs.  v.  Lovell,  20  Colo.  80,  36  Pac. 
878;  Jones  V.  Vanatta,  19  Colo.  App.  6, 
72  Pac.  810;  Northrop  v.  Jenison,  12 
Colo.  App.  523,  56  Pac.  187.  111.  — Mer- 
kel  v.  William  Schmidt  Baking  Co.,  72 
111.  App.  239.  Kan.  —  Rexroad  V.  Kan- 
sas First  Mtg.  Co.,  7  Kan.  App.  663,  53 
Pac.  886.  Miss.  —  Newberger  Cotton 
Co.  v.  Watts,  49  So.  146.  Mo.  — Biles 
v.  Beadle,  71  S.  W.  465;  Continental 
ins.  Co.  of  New  York  r.  Hurst,  129  Mo. 
App.  627,  108  S.  W.  575.  Mont. — 
Featherman  v.  Granite  County,  28 
Mont.  462,  72  Pac.  972.  .Neb.  —  Vrana 
v.  Vrana,  85  Neb.  128,  122  N.  W.  678; 
La  Salle  t.  Nicholls,  56  Neb.  458,  76 
N.  W.  870.  Okla.  — Sproat  t'.  Durland, 
7  Okla.  230,  54  Pac.  458.  S.  C.  —  All 
V.  Hiers,  59  S.  C.  557,  38  S.  E.  157. 
Wash.  —  Bucklev  V.  Conley,  16  Wash. 
338,  47  Pac.  735".  Wis.  —  State  v.  Lien, 
110  Wis.  369,  85  N.  W.  962. 

Demurrer  Sustained  to  Petition.  — 
Judgment  Sufficiently  Shown.  —  Where 
the  bill  of  exceptions  recites  that  the 
defendant  demurred  to  the  petition  as 
amended,  and  that  after  hearing  argu- 
ment the  court  sustained  the  demurrer 
and  dismissed  the  petition,  and  the  de- 
murrer is  specified,  and  sent  up  with 
the  record,  this  is  sufficient  to  show  that 
there  was  a  final  judgment,  and  the 
character  of  such  judgment.  In  such  a 
case  a  motion  to  dismiss  the  writ  of 
error  upon  the  ground  that  the  bill  of 
exceptions  does  not  specify  the  judg- 
ment complained  of,  is  obviously  without 
merit.  Flanders  V.  Daley,  120  Ga.  885, 
48  S.  E.  327. 

81.  Cal.  —  Granger  v.  Richards,  126 
Cal.  635,  59  Pac.  118.  Fla.  —  Endell 
v.  Walls,  18  Fla.  697.  la. —  Martin  v. 
State  Fire  Ins.  Co.,  58  Iowa  609,  12 
N.  W.  6-24.  Mont.  —  Brunei!  v.  Logan, 
16  Mont.  307,  40  Pac.  597.  N.  J. — 
Thompson  V.  Eowne,  39  N.  J.  L.  2.   Wis. 

Vol.  II 


Nevil  i\  Clifford,  51  Wis.  483,  8  N.  W. 
296. 

82.  Colo.  —  Winscott  v.  Shelton,  5 
Colo.  App.  357,  38  Pac.  595.  Fla.-- 
Vanhorne  V.  Henderson,  37  Fla.  354,  19 
So.  659.  Ga. --McAndrew  v.  Augusta 
Mut.  Loan  Assn.,  57  Ga.  607.  111. — 
Alton  Lime  &  Cement  Co.  v.  Calvey,  41 
111.  App.  597.  Ind. —  Gray  V.  Singer, 
137  Ind.  257,  36  N.  E.  209;  Stephenson 
v.  Gillaspie,  23  Ind.  App.  187,  55  N.  E. 
106.  Kan.  —  Simpson  v.  Stein,  43  Kan. 
35,  22  Pac.  1020.  Miss.-Nelson  v.  Hen- 
derson, 16  So.  911.  Mo. --State  v. 
Wymer,  79  Mo.  277.  Neb.—  Snyder  v. 
Norris,  59  Neb.  243,  80  N.  W.  8*06. 

Mere  Eecital  Insufficient.  —  A  mere 
recital  by  the  clerk  or  judge  that  final 
judgment  was  entered  is  not  sufficient. 
Fla.  —  Ropes  v.  Lansing,  49  Fla.  225, 
38  So.  177.  111.  —  O  'Donnell  V.  Quinn, 
100  111.  App.  5.  Mont.  —  Beck  v.  Hol- 
land, 28  Mont.  460,  72  Pac.  972. 

83.  Cal.  —  Angell  v.  Delmas,  60  Cal. 
254.  D.  C.  —  Hart  V.  Hines,  10  App. 
Cas.  366.  Ga. —  Young  v.  Germania 
Sav.  Bank,  132  Ga.  490,  64  S.  E.  552. 
Ind. — Chicago  &  S.  E.  R.  Co.  V.  Cason, 
151  Ind.  329,  50  N.  E.  569;  Allen  V. 
Berndt,  133  Ind.  355,  32  N.  E.  1127; 
Clore  r.  Mclntire,  120  Ind.  262,  22  N. 
E.  128.  la. —  Read  V.  Divilbliss,  77 
Iowa  88,  41  N.  W.  580.  Ky.  —  Judy  v. 
First  Nat.  Bank,  18  Ky.  L.  Rep.  880, 
38  S.  W.  711.  Mass.  —  Holt  v.  Roberts, 
175  Mass.  558,  56  N.  E.  702.  Mo. — 
State  ex  rel.  Flentge  V.  Gawronski,  179 
Mo.  549,  78  S.  W.  807.  Nev.—  Rein- 
hart  V.  Company  D,  First  Brigade, 
Nevada  National  Guard,  23  Nev.  369,  47 
Pac.  979.  N.  Y. — Binghamtou  Trust  Co. 
v.  Grant,  65  App.  Div.  178,  72  N.  Y.  Supp. 
580.  N.  C  — Oldham  v.  Sneed,  80  N. 
C.  15.  Vt.  —  Chase  v.  Watson,  75  Vt. 
385,  56  Atl.  10.  Wash.  — Snider  v. 
Badere,  39  Wash.  130,  81  Pac.  302;  Mo- 
Cord  v.  McCord,  24  Wash.  529,  64  Pac. 
748. 

84.  Ala.  —  Torrey  V.  Bishop,  104 
Ala.    548,    16    So.    422.      Cal.  —  In    re 

■Pina's  Estate,  138  Cal.  xix,  71  Pac.  171. 
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m.  Bill  of  Exceptions.  —  In  connection  with  all  matters  em- 
bodied in  the  record  by  means  of  a  bill  of  exceptions,  the  record  must 
affirmatively  show  that  the  bill  of  exceptions  was  filed  within  the 
prescribed  time,  and  that  it  was  duly  signed,  and  allowed  by  the 
lower  court.85 

n.  Proceedings  For  Appeal.  —  That  the  steps  requisite  to  an  ap- 
peal were  properly  taken,  such  as  in  due  time,S6  and  that  notice  was 
served,87  must  be  shown  upon  the  appellate  record.  A  copy  of  the 
appeal  bond  may  also  be  required.88  If  an  allowance  of  an  appeal 
is  required,  the  fact  of  its  allowance  must  also  appear.*9 

3.  Form  of  Appellate  Record.  —  a.  Transcript.  —  The  usual  form  of 


Colo. —  Van  Euskirk  p.  Balch,  19  Colo. 
App.  292,  74  Pac.  792.  111.  --  Burrows 
P.  Merrifield,  243  111.  362,  90  N.  E. 
750.  Ind.  — Clodfelter  p.  Hulett,  92 
liid.  426.  la.  —  McNider  p.  Sirrinc, 
84  Iowa  58,  50  N.  W.  200.  Kan. — 
City  of  Emporia  p.  Whittlesey,  20  Kan. 
17.  Ky.  —  Brodie  P.  Parsons,  23  Kv. 
L.  Rep.  831,  64  S.  W.  426.  Mass.  — 
Carroll  V.  Daly,  162  Mass.  427,  38  N. 
E.  111!).  N.  T.  —  Ballantyne  P.  Steen- 
werth.  79  App.  Div.  632,  SO  N.  V. 
Hupp.  37;  Meyer  Rubber  Co.  p.  Lester 
Shoe  Co.,  86  Hun  -173.  33  N.  Y.  Supp. 
i>88.  N.  D.  —  Sehomberg  p.  Loup,  15 
N.  D.  506,  108  N.  W.  332.  Ohio. — 
Goldsmith  P.  State,  30  Ohio  St.  20S. 
Tex.  —  Unknown  Owner  v.  State  (Tex. 
Civ.   App.),   118   S.   W.   803. 

85.  As  to  these  requirements,  see 
the   title   "Bill  of  Exceptions." 

86.  U.  S.  — Marks  p.  Northern  Pac. 
R.  Co..  76  Fed.  941,  22  C.  C.  A.  630. 
la.  —  Wambach  p.  Grand  Lodge,  88 
Iowa,  313,  55  N.  W.  516;  Gleason  v. 
Collett,  77  [owa  448,  42  X.  W.  367.  Mo. 
McVey  P.  Barker,  88  Mo.  App.  515. 
N.  Y.  —  Wunch  P.  Shank  land,  59  App. 
Div.  482,  69  N.  Y.  Supp.  349.  Tex. 
Houston  &  T  C.  R.  Co.  r.  Greenwood, 
40   Tex.   361. 

87.  Cal.  —  Frederick  p.  Tiernoy,  54 
Cal.  583.  la. —  State  r.  Hughlan,  81 
Iowa  759,  46  N.  W.  1063.  Kan. — 
Carr  p.  State,  1  Kan.  314.  Mont. — 
Porter  p.  Plymouth  Hold  Min.  Co.,  29 
Mont.  347,  74  Pac.  938,  101  Am.  St 
Rep.  569.  N.  C.  —  Howell  v.  Jones,  109 
N.  C.  102,  13  S.  E.  889,  and  cases 
there  cited.  Tex. — Clark  P.  Burk  (Tex 
Civ.  App.),  35  S.  W.  27.  Utah.  — Voor- 
hees  P.  Manti  City,  13  Utah  435,  45 
Pac.  564.  Wash.  —  Kasch  p.  Nelson. 
20  Wash.  315,  55  Pac.  118.  See  Town 
of    Elma    ih    Carney,    4    Wash.    418,    30 


Pac.   732.     Wis. —  Koch  p.  Hustis,  110 
Wis.  62,  85  N.   W.  643. 

Appeal  in  Open  Court. —  The  record 
must  show  that  notice  of  appeal  was 
served,  unless  it  affirmatively  appears 
that  the  appeal  was  taken  in  open 
court.  But  where  the  findings  of  fact 
and  the  judgment  thereon  state  that 
the  appeal  was  taken,  this  necessarily 
shows  that  it  was  taken  in  time,  and 
a  motion,  in  such  a  case,  to  dismiss 
because  the  record  does  not  show  ser- 
vice of  notice  of  appeal  will  be  de- 
nied. Delozier  p.  Bird,  123  N.  C.  689, 
31   S.   E.   834. 

88.  Colo.  —  Metzler  v.  James,  9 
Colo.  115,  10  Pac.  654.  111. —  Leach 
P.  People.  118  111.  157,  8  N.  E.  670; 
Phoenix  Ins.  Co.  P.  Hedriek,  69  111. 
App.  184.  Mich.  —  Maynard  v.  Hos- 
kins,  8  Mich.  81.  Wash.  —  Kasch  P. 
Nelson,  20  Wash.  315,  55  Pac.  118, 
holding  that  record  must  also  show 
when    bond    was    filed. 

Certificate  of  Security.  —  The  prac- 
tice in  some  states  provides  that  the 
record  show  that  "an  undertaking 
in  due  form  has  been  properly  filed" 
in  the  court  below.  See  Downing  p. 
Rademacher,  136  Cal.  673,  69  Pac.  415; 
Pacific  Mut.  Life  Ins.  Co.  p.  Edgar, 
132  Cal.  107.  64  Pac.  260;  State  v. 
Millis,    19    Mont.   444.    48   Pac'  773. 

89.  U.  S.  —  City  of  Chicago  P.  Bige- 
low,  131  U.  S.  (Appendix)  xciii,  7 
Wall.  386,  19  L.  ed.  257.  Ark.  —  Mat- 
thews p.  Lane,  65  Ark.  419,  46  S.  W. 
946.  La.  —  Lewis  v.  Bovet,  45  La.  Ann. 
1220,  14  So.  119.  Mo.  — Swank  v. 
Swank,  85  Mo.  198;  Harper  p.  Standard 
Oil  Co.,  74  Mo.  App.  644.  Tenn.— 
Bailey  v.  State,  95  Tenn.  391,  32  S. 
W.  250.  And  see  Bank  of  Charleston 
P.  Johnston,  105  Tenn.  521,  59  S.  W. 
131. 
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the  appellate  record  is  a  transcript.     This,  as  the  name  implies,  is  a 
copy  of  the  record  proper.90 

b.  Substitutes  For  Transcript.  —  The  statutes,  for  the  purpose  of 
abridging  the  record,  and  for  lessening  the  labors  of  the  appel- 
late court,  and  also  for  lessening  the  expense,91  may  provide 
for  some  substitute  for  the  full  and  complete  copy  of  the  lower 
record.  These  substitutes  are  known  under  various  names, 
such    as    "Partial     Transcript,"92     "Abstract    of    the    Record,"93 


90.  U.  S.  —  Cavender  v.  Cavender, 
3  McCrary  384,  10  Fed.  828.  Cal.— 
Buckman  v.  Whitney,  28  Cal.  556.  La. 
Bank  of  Minden  v.  Lake  Bisteneau 
Lumber  Co.,  47  La.  Ann.  1432,  17  So. 
832.  Me.  —  Atkinson  v.  People's  Nat. 
Bank,  85  Me.  368,  27  Atl.  255.  Ore. 
Dearborn  v.  Patton,  4  Ore.  58,  61.  S. 
C.  —  Harrison  v.  Southern  Porcelain 
Mfg.  Co.,  10   S.  C.  278,  283. 

Full  Unabridged  Record.  —  By  the 
common  law  rule,  the  appellate  court 
has  the  right  to  insist  upon  a  full 
transcript  of  the  complete  record.  This 
must  be  an  unabridged  record,  so  that 
all  the  proceedings  can  be  seen.  At- 
kinson V.  People's  Nat.  Bank,  85  Me. 
368,  27  Atl.  255;  Jennings  V.  Menden- 
hall,  3  Ohio  St.  489. 

Modified  Meaning  of  Transcript.— 
The  term  "transcript"  is  usually  em- 
ployed in  designating  the  appellate 
record,  regardless  of  its  exact  mean- 
ing, so  that  as  it  relates  to  the  sub- 
ject of  appeal  it  has  been  given  a 
modified  or  different  signification  from 
that  which  ordinarily  obtained.  It 
may  mean,  in  this  sense,  a  certified 
copy  of  so  much  of  the  record  as  may 
be  necessary  to  present  intelligently 
the  questions  to  be  decided.  Kaep- 
pler  r.  Pollock,  8  N.  D.  59,  76  N.  W. 
987;  Backhaus  v.  Buells,  43  Ore.  558, 
72   Pac.   976,   73   Pac.   342. 

91.  Kingman,  P.  &  W.  R.  Co.  v. 
Quinn,  45  Kan.  477,  25  Pac.  1068; 
Neiswander  v.  James,  41  Kan.  463,  21 
Pac.  573. 

92.  Partial  Transcript.  —  In  Ken- 
tucky, for  example,  the  statute  pro- 
vides for  a  "partial  transcript" 
whereby  an  appellant,  under  the  terms 
of  the  statute,  may  file  a  transcript 
of  only  a  part  of  the  record.  The 
appellant  within  ninety  days  after  the 
granting  of  the  appeal  shall  file  in 
the  office  of  the  clerk  of  the  lower 
court  a  schedule  showing  concisely 
what   parts    of   the   record   he   wishes 

Vol.  II 


to  have  copied.  An  appellant,  how- 
ever, who  prosecutes  an  appeal,  upon 
a  partial  transcript,  does  so  at  his 
peril,  as,  for  example,  where  part  of 
the  testimony  has  been  omitted,  it 
will  be  presumed  that  a  complete 
record  would  sustain  the  judgment.  An 
appellee,  also,  has  the  right  to  file  an 
additional  schedule,  and  cause  the  en- 
tire record  to  be  copied.  See  Adams' 
Exr.  V.  Bement,  96  Ky.  334,  29  S. 
W.  22;  Cravens  v.  Despain,  25  Ky. 
L.  Rep.  2205,  80  S.  W.  456;  Nelson 
County  v.  Turnpike  Co.,  24  Ky.  L. 
Eep.  2056,  72  S.  W.  1104;  Mcliargue 
v.  Reams,  24  Ky.  L.  Rep.  1385,  71 
S.  W.  526;  Hackney  v.  Hoover,  23  Ky. 
L.  Rep.  2061,  67  S.  W.  48. 

93.  Abstract  of  Record.  —  The  rules 
of  court,  or  the  statutes  of  a  number 
of  states,  provide  for  an  abstract  of 
the  record.  This  is  a  statement  of 
the  substantial  contents  thereof,  in- 
stead of  a  complete  copy.  Harrison 
V.  Southern  Porcelain  Mfg.  Co.,  10 
S.  C.  278,  283.  See,  also,  Shideler  v. 
Fisher,  13  Colo.  App.  106,  57  Pac. 
864. 

Sufficiency  of  Abstract.  —  "Where  ap- 
pellant instead  of  copying  the  entries 
made  by  the  clerk  as  to  the  filing  of 
the  petition  and  answer,  merely  stated 
the  fact  of  their  filing,  with  the  date 
thereof,  against  a  contention  that  such 
entries  should  be  copied  literally,  such 
abstract  was  held  sufficient,  since  noth- 
ing more  is  required  in  an  abstract 
than  a  recital  of  the  various  entries. 
Ricketts  v.  Hart,  150  Mo.  64,  51  S. 
W.  825;  McDonald  V.  Hoover,  142  Mo. 
484,  44  S.  W.  334;  Scott  V.  Black,  96 
Mo.   App.   472,   70   S.   W-    523,  525. 

Preparation  of  Abstracts.  —  The  su- 
preme court  of  Kansas  has  recently 
said:  "An  abstract  should  be  com- 
plete in  itself.  All  portions  of  thd 
record  which  require  consideration  as 
bearing  upon  the  errors  assigned  should 
appear    in   the    abstract;    and   in    pre- 
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"Paper  Book,"94   "Case,"     "Case-Settled,"  "Case-Made,"  "Case 
Agreed  Upon,"   and  "Case- Stated."95 


paring   the    abstract    the   court    perfers 
that     the    chronological    order    of    the 
events  in  the  ease  should  be  followed. 
If   counsel    deem    it    advisable    lor    the 
purpose  of  strengthening  or  elucidating 
the   argument   in    the     brief    to     quote 
from     the      abstract     there      can      be 
no   objection,  but  portions  of  the  mat- 
ter which  should  appear  in  the  abstract 
should    not    be   reserved    for    the    brief 
merely     to     avoid    duplication.     .     . 
It  should  be  the  aim  of  every  attorney 
for  a  plaintiff  in  error  to  make  his  ab- 
stract  complete   and   correct   as   an   ab- 
stract.     If    the    question    relate   to   the 
qualification   of   a   juror   or   the   compe- 
tency of  a  witness,  a  single  answer  or 
a    few    answers    may    apparently    show 
disqualification   or   incompetency,  when 
other    answers    clearly    show    the    con- 
trary.    The  cross-examination  of  a  wit- 
may   modify  statements  in  the  di- 
rect examination.  Evidence  may  qualify 
other    evidence,     and     innun 
stances   might  be  cited   in  which  oppor- 
tunity   is   afforded    to    make     a     prima 
facie   showing   in   the   original    abstract 
which   would  mislead  the  court   if  not 
corrected    by    a    counter-abstract.      The 
tion  of  the  court  is  distracted,  its 
grasp   of   the    question    under    consider- 
ation   is    weakened,    and     its    labor    is 
greatly  increasi  d,  by  the  constant  turn 
ing  from   abstract   to    counter-abstract 
It   is   not   fair   to   opposing  counsel     to 
oblige  them  to  piece  out  the  abstract; 
and  if  opposing  counsel  should  neglect 
to  prepare  a  sufficient  counter-ab 
and    the    court    should    be     overreached 
and  led  to  a  wrong  decision,  because  of 
an   abstract   fair   in   form   but   false   in 
fact,  the  case  might  call  for  discipline. 
.     .     .     Abstracts  should  be  entitled   in 
the    cause,    and    should    show,    after   the 
title,   on   whose   behalf  they   are   made. 
The  introductory  and  connecting  state- 
ments   common   to    cases-made    may    be 
employed.     Abstracts     and     counter-ab- 
stracts   should    conclude    with     the    fol- 
lowing  statement:     'The  foregoing  is  a 
true  and  correct  abstract  of  the  record 
in     the     above-entitled     cause.'       This 
statement  should  be  signed  individually 
by    the    attorneys     preparing     the    ab- 
stract.     Firm    names    are   not    permis- 
sible."    Atchison,  T.  &  S.  F.  E.  Co.  v. 
Conlon,  77  Kan.  324,  330,  94  Pac.   148. 


94.  Paper-Book.  —  Some  appellate 
courts  may  require  that  the  judges  shall 
be  furnished  with  a  "paper-book."  In 
Pennsylvania,  for  example,  the  paper- 
book  is  the  printed  copy  of  the  record, 
argument,  etc.,  used  in  the  supreme  and' 
superior  courts.  Bouv.  Law  Diet.,  title, 
"Paper-Book." 

Must  Conform  to  Rules  of  Court.— 
1'aper-books    must    be   prepared   in  ac- 
cordance with  the  rules  of  court,  other- 
they   will    be   suppressed,  and   the 
1  nonsuited.     Slater  v.  Slater,  209 
Pa.  194,  58  Atl.   267;   Warwick  Iron  & 
Steel   Co.   v.   McKeag,   205  Pa.   490,   55 
Atl.    179;  J.  B.  Van  Sciver  Co.   v.  Mc- 
Pherson,  199  Pa.  331,  49  Atl.  73  (state- 
ment of  question  appealed  must  not  ex- 
ceed half  a  page);  In  re  Mauk's  Estate, 
195   I'a.  183,  46  Atl.  142;  Wilson  v.  Kel- 
ler,   L95    Pa.   its.  45  Atl.  682   (evidence 
it    omitted    must    be    on   agreement     of 
'  that  it  is  immaterial)  ;  National 
Lumber  Co.   r.   Mehaffey,  30  Pa.  Super. 
Ct.   544    (necessary   contents   on   appeal 
from  judgment   on  mechanic's   lieu). 

95.     Case,  Etc.  — A    "case,"    other- 
wise   called   a   "case-made,"   a   "case- 
settled,"   a    "case-agreed   upon,"   or   a 
"case-stated,"    is    a    statutorv    method 
of  preparing  a  record  for  appellate  re- 
view.     It     is    a    written     (or     printed) 
statement  of  the  facts  in  a  case,  agreed 
to    by    the    parties,   and    duly    authenti- 
cated by  the  judge  who  tried  the  case. 
It  is  an  independent  historv  of  the  suit 
complete    in   itself.     It   may  consist   of 
the  wdiole,  or  of  a  part  of  the  record,  or 
it  may  contain  proceedings  never  made 
a  part  of  the  record.     It  mav,  also,  be 
very  brief,  much  more  so  th'an  a  tran- 
script.    It   must   embrace,   however,  all 
that  is  necessary  for  a  full  understand- 
ing of  the  questions  submitted  for  de- 
cision.   Leavenworth  N.  &  S.  B.  Co    v 
Herley,  45  Kan.  535,  26  Pac.  23;   Neis- 
wander  v.  James,  41  Kan.  463,  21  Pac. 
573;     Hunt    r.    Spencer,    20    Kan.    126; 
Shumaker     v.    O'Brien,    19    Kan.    476; 
La  vis    r.    Ringer,    1    Kan.    App.    32,    41 
Pac.  676. 

While  the  above  Kansas  cases  set 
forth  the  nature  of  a  "case-made," 
nevertheless,  in  1909,  the  "case-made" 
was  abolished  in  that  state,  and  an 
"abstract  of  the  record"  substituted 
for  appellate  purposes.  Session  Laws, 
1909,   Ch.    182,   art,   22. 
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The  contents  of  these  substitutes  for  a  transcript  are  prescribed  by 
the  statutes  of  the  jurisdictions  in  which  they  obtain.  It  may  be 
said,  in  general,  that  they  are  required  to  contain  so  much  of  the 
proceedings  and  evidence,  or  other  matters  in  the  action  or  proceed- 
ing below,  as  may  be  necessary  to  present  the  errors  complained  of 
to  the  appellate  court.  The  parties  cannot,  however,  by  their  mere 
agreement,  or  stipulations,  determine  what  shall  constitute  the  ap- 
pellate record,  since  nothing  but  a  transcript  or  its  statutory  substi- 
tute will  be  considered  by  the  reviewing  court.90 

4.  Requisites  of  the  Transcript.  —  a.  Necessity  of  Transcript.  — 
Failure  or  neglect  to  file  a  transcript  or  other  return  of  the  record  as 
required  will  result  in  a  dismissal  of  the  appeal,97  or,  it  may  be,  in 
an  affirmance  of  the  decision  below.98 

b.  Obtained  by  Whom.  —  The  transcript  is  obtained  by  counsel  for 
the  appellant,  whose  duty  it  is  to  see  that  it  is  properly  prepared.89 

c.  Obtained  From  Whom.  —  The  transcript  is  generally  prepared 


96.  Ark.  —  Hershy  v.  Rogers,  45 
Ark.  304.  111.  —  Troy  Laundry  Mach. 
Co.  V.  Kelling,  157  111.  495,  42  N.  E.  58. 
Md.  —  McDevitt  v.  Bryant,  104  Md. 
187,  64  Atl.  931.  Minn.  —  American 
Ins.  Co.  v.  Schroeder,  21  Minn.  331. 
Neb.  — Smith  v.  Beagle,  50  Neb.  445, 
69  N.  W.  936.  Compare  McNair  v. 
Craig,  34  S.  C.  9,  12  S.  E.  367.  See, 
also,  Carrow  v.  Barre  R.  Co.,  74  Vt.  176, 
52  Atl.  527. 

97.  Ark.  —  Britt  v.  Hamilton  &  Co., 
27  Ark.  378;  Cloninger  v.  Rhodes,  27 
Ark.  347.  La.  —  Rojas  &  Conner  v. 
Seeger,  122  La.  218,  47  So.  532.  Mo.  — 
Bell  v.  McCoy,  136  Mo.  552,  38  S.  W. 
329. 

See,  however,  Town  of  Manson  v. 
Ware,  63  Iowa  345,  19  N.  W.  275; 
Chaffe  V.  Mackenzie,  43  La.  Ann.  1062, 
10  So.  369.    And  see,  post,  VIII,  A. 

98.  Mo.  —  Laumeier  V.  Steines,  32 
Mo.  220;  Marre  v.  Kernan,  13  Mo.  App. 
573;  Northwestern  Mut.  Life  Ins.  Co. 
v.  Fischer,  12  Mo.  App.  565.  Neb.  — 
Bailey  V.  Eastman,  54  Neb.  416,  74  N 
W.  959.  Tex.  —  Rio  Grande  &  E.  P.  R. 
Co.  v.  Mendoza  (Tex.  Civ.  App.),  66  S 
W.  250.  Wyo.  —  O  'Brien  v.  Clark,  2 
Wyo.  443. 

99.  U.  S.  — Dalton  v.  Moore,  141 
Fed.  311,  72  C.  C.  A.  459.  Fla.  —  Akin 
V.  Morgan,  50  Fla.  172,  173,  39  So.  534; 
Bridger  v.  Thrasher,  22  Fla.  383.  Kan 
Hornaday  v.  State,  62  Kan.  822,  62  Pac 
329.  Mont.  —  Ervin  v.  Collier,  2  Mont. 
605. 

Separate  Appeals.  —  In  some  jurisdic- 
tions where  co-parties  appeal  separate- 
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ly,  or  where  an  appellee  takes  a  cross- 
appeal,  a  separate  transcript,  or  other 
return  of  the  record,  is  necessary.  Cal. 
Fair  v.  Stevenot,  29  Cal.  486.  N.  C  — 
Orion  Knitting  Mills  V.  U.  S.  Fidelity 
&  Guaranty  Co.,  136  N.  C.  255,  48  S.  E. 
652;  Jones  v.  Hoggard,  107  N.  C.  349, 
12  S.  E.  286;  Perry  v.  Adams,  96  N.  C. 
347,  2  S.  E.  659.  Okla.  —  Noyes  r. 
Tootle,  8  Okla.  505,  58  Pac.  652. 

One  Transcript  Sufficient.  —  By  stat- 
ute, or  order  of  court,  one  transcript 
may  suffice  on  an  appeal  by  both 
parties.  See:  Ky.  —  Allen  County  v. 
U.  S.  Fidelity  &  Guar.  Co.,  122  Ky.  825, 
93  S.  W.  44.  Mo.  — Bell  v.  McCoy,  136 
Mo.  552,  38  S.  W.  329.  Neb.  —  McDon- 
ald v.  Buckstaff,  56  Neb.  88,  76  N.  W. 
476;  Shickle,  Harrison  &  Howard  Iron 
Co.  v.  Kent,  34  Neb.  568,  52  N.  W.  286. 

Different  Judgments. — One  transcript 
will  not,  however,  suffice  for  appeals 
from  different  and  independent  judg- 
ments, even  though  the  parties  are  the 
same.  Rich  v.  Starbuck,  45  Ind.  310. 
Compare  Boyd  v.  Cloud,  5  Penne.  (Del.) 
478,  62  Atl.  294. 

Second  Appeals. —  The  rules  of  the 
supreme  court  of  Louisiana  provide 
that  parties  in  interest  prosecuting  sub- 
sequent appeals  may,  upon  application 
to  the  court,  use  transcripts  in  previous 
appeals  when  such  appeals  are  branches 
of  the  same  case,  omitting  portions  in- 
cluded in  preceding  transcripts.  Sup. 
Ct.  Rule  (Louisiana)  No.  1.  And  see 
Succession  of  Bothick,  110  La.  109,  34 
So.  163;  Harrison  v.  Creditors,  43  La. 
Ann.  91,  9  So.  15. 
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by  the  clerk  of  the  lower  court,1  and  mandamus  may  lie  to  compel 
the  performance  of  this  official  duty,-  or  it  may  be  enforced  by  a  rule 
on  the  clerk.3 

d.  Obtained  How. —  Tn  some  jurisdictions  a  praecipe  for  a  tran- 
script should  be  filed  with  the  clerk,  designating  what  parts  of  the 
record  are  desired  for  the  transcript.4  Under  the  Kentucky  practice, 
the  statute  provides  that  the  appellant  shall  serve  on  the  appellee  a 
notice  that  he  has  filed  a  schedule  for  a  partial  transcript,5  although 
if  the  transcripl  as  tiled  on  appeal  is  certified  as  a  complete  transcript 
of  the  record,  such  notice  is  unnecessary.6 

e.  General  Contents. — The  transcript,  unless  otherwise  regulated 
by  statute,  or  rules  of  court,  must  contain  all  that  is  legally  a  part 
of  the  record,7  and  it  must  appear  that  all  the  proceedings  con 
tained  in  the  record  below  have  been  thus  presented  to  the  appellate 
court.8 

If  the  transcript  is  not  complete  the  appeal  must  be  dismissed.9 

f.  Effect  of  Statutes  and  Rules  of  Court.  —  In  many  jurisdictions, 
however,  details  as  to  the  specific  requirements  of  the  transcript  are 
more  or  less  controlled  by  the  statutes,  or  rules  of  court.  Reference 
must,  therefore,  be  had  to  the  particular  jurisdiction.10 


1.  U.  S.  —  Teller  v.  United  States, 
111  Fed.  119,  49  C.  C.  A.  263.  Fla.— 
Florida  Land  Rock  Phosphate  Co.  v. 
Anderson,  50  Fla.  301,  516,  39  So.  392. 
Ind.  —  Barnes  v.  Pelham,  18  Ind.  App. 
166,  47  X.  E.  648. 

Appellant  Responsible.  —  The  party 
appealing  is,  however,  responsible  for 
the  contents  of  the  transcript.  See  Tel- 
ler p.  United  States,  supra.  And  see 
cases  in  preceding  note. 

Prepayment  of  Fees.  —  The  right  of 
the  clerk  to  demand  his  fees  prior  to 
making  up  the  record  has  been  pre- 
viously considered.     See  ante,  VI,  X. 

2.  United  States  v.  Gomez,  3  Wall. 
(U.  S.)  752,  18  L.  ed.  212;  In  re  Ear- 
stow,  54   Ark.  551,    16  S.  W.   574. 

3.  Where,  in  an  appeal  taken  from 
a  state  court  to  the  supreme  court  of 
the  United  States,  and  the  writ  of 
error  has  been  lodged,  if  the  clerk 
of  the  state  court  should  refuse  to 
transmit  the  record,  the  federal  su 
preme  court  may  require  this  duty  by 
rule  upon  the  clerk.  United  States 
v.  Booth,  18  How.  (U.  S.)  476,  15  L. 
ed.  464. 

4.  Burnham  v.  North  Chicago  St. 
R.  Co.,  87  Fed.  168,  30  C.  C.  A.  594 
Compare  Teller  v.  United  States,  111 
Fed.  119,  49  C.  C.  A.  263;  McCaslin 
V.  Advance  Mfg.  Co.,  155  Ind.  298,  58 
N.  E.  67;  Miles  V.  Buchanan,  36  Ind. 
490;    Roberts    v.    Smith,   43    Ind.    App. 


613,  87  X.  E.  37;  Pittsburg,  C,  C. 
ic  St.  L.  R.  Co.  V.  Reed,  36  Ind.  App. 
67,    75    \.    j;.   50. 

5.  Me  11  argue  17.  Reams,  24  Ky.  L. 
Rep.  1385,  71  S.  W.  526;  Fearons  V. 
Wright,  5  Ky.  L.  Rep.  850. 

6.  O'Kelley  v.  Safetv  Building  & 
Loan  Co.,  21  Ky.  L.  Rep.  1313,  54  S.  W. 
834;  Pauley's  Guardian  v.  Draine,  9 
Ky.  L.  Rep.  G93,  6  S.  W.  329. 

7.  Cook  v.  ChalUs,  55  Kan.  363,  40 
Pac.  I  -r brook  v.  Schmaus,  51 
Kan.  214,  32  Pac.  892;  Neiswander  v. 
James,  41   Kan.   463,  21  Pac.  573. 

And  see,  ante,  VII,  C,   3,   a. 

8.  Cal.  —  r.;]i,Lien  v.  Packard,  28 
Cal.  649.  Idaho.  —  Doust  v.  Rocky 
Mountain  Bell  Telephone  Co.,  14  Idaho 
C77,  95  Pae.  209.  Kan. —  Cook  v. 
Challis,  55  Kan.  363,  40  Pae.  643; 
Heaston  r.  Miller,  1  Kan.  App.  157, 
41  Pac.  976.  Mich.  —  Brown  V.  Thomp- 
son, 29  Mich.  72.  Minn.  —  Firth  v. 
Brack,  64  Minn.  242,   06  X.  W.  987. 

Certification  of  Transcript. — That  the 
transcript  must  be  certified  as  a  com- 
plete copy  of  the  record,  see  post, 
VII,  C,  5. 

9.  Cal. —  Miller  v.  Thomas,  78  Cal. 
509,  21  Pac.  11.  Kan.  —  Weaver  v. 
Hall,  33  Kan.  619,  7  Pac.  258.  La.— 
Ruleff  V.  Nugent,  21   La.   Ann.   299. 

See,  however,  infra,  VII,  C,  7. 

10.  Contents    of    Transcript.  —  See 
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g.  Original  Papers.  —  Original  pleadings  and  other  papers  used  in 
the  trial  or  proceedings  of  the  lower  court  are  not  attached  to,  or 
sent  with,  the  transcript,  but  remain  with  the  lower  court,  certified 
copies  of  such  papers  being  embodied  in  the  transcript,  if  desired.11 

h.  Accompanying  Documents.  —  Papers  and  other  documents  used 
in  the  court  below,  such,  for  example,  as  letters,12  deeds,  notices,13 
or  other  exhibits,14  cannot  be  considered  as  a  part  of  the  transcript 


the  following  cases:  U.  S.  —  Smith  V. 
Melntyre,  84  Fed.  721;  Hoe  v.  Kahler, 
27  Fed.  145.  Ala.  —  Orr  v.  Sparkman, 
120  Ala.  9,  23  So.  829.  Cal.  —  Martin 
V.  Hudson,  79  Cal.  612,  21  Pac.  1135; 
Mendocino  County  v.  Peters,  2  Cal. 
App.  24,  82  Pac.  1122.  Conn.  — Os- 
borne v.  Norwalk,  77  Conn.  063,  60 
Atl.  645.  Fla.  —  Eeese  v.  Damato,  44 
Fla.  683,  33  So.  459.  Idaho.  — Bank 
of  Commerce  v.  Ada  County  Abstract 
Co.,  11  Idaho  756,  85  Pac.  919.  Ind.— 
Hayes  v.  Shirk,  167  Ind.  569,  78  N. 
E.  653;  Indianapolis  &  G.  Eapid  Tran- 
sit Co.  v.  Andis,  33  Ind.  App.  625, 
72  N.  E.  145.  Ky.  —  Hall  V.  Tarvin, 
47  S.  W.  434.  Mont.  —  Featherman 
v.  Granite  County,  28  Mont.  462,  72 
Pac.  972.  Neb. —  School  District  No. 
49  of  Adams  County  V.  Cooper,  44  Neb. 
714,  62  N.  W.  1084.  Nev.  —  Stros- 
nider  v.  Turner,  29  Nev.  347,  90  Pac. 
581.  N.  C.  —  Sigman  V.  Southern  E. 
Co.,  135  N.  C.  181,  47  S.  E.  420.  Okla. 
Williamson  v.  Williamson,  15  Okla. 
680,  83  Pac.  718.  Tex.  —  Scott  v. 
Slaughter,  97  Tex.  244,  77  S.  W.  949; 
Locker  v.  Miller,  59  Tex.  499;  Baum 
v.  McAfee  (Tex.  Civ.  App.),  117  S. 
W.  883.  Wis.  — Barton  v.  Twohy  Mer- 
cantile Co.,  104  Wis.  420,  80  N.  W. 
739.  Wyo.  —  Board  of  Comrs.  of  Na- 
trona County  v.  Shaffner,  10  Wyo.  181, 
68   Pac.   14. 

Supreme  Court  of  U.  S.  —  Mr.  Chief 
Justice  Waite,  speaking  for  the  Fed- 
eral Supreme  Court,  said  in  a  certain 
case:  "We  feel  it  our  duty  to  call 
attention  to  the  very  unsatisfactory 
manner  in  which  the  record  has  been 
made  up.  .  .  .  It  is  full  of  ir- 
relevant matter  and  useless  repetitions. 
All  that  is  material  for  the  proper 
presentation  of  the  cause  might  easily 
have  been  put  into  one-fourth  tin; 
space.  .  .  .  It  is  not  easy  to  pre- 
scribe by  rule  what  a  record  in  all 
cases  shall  contain  or  what  shall  be 
excluded;  but  rule  52  in  admiralty 
contains  suggestions  which  may  serve 
as    an    appropriate    guide    in    cases    at 


law  or  in  equity.  Union  P.  E.  Co.  v. 
Stewart,  95  U.  S.  279,  284,  24  L.  ed. 
431. 

11.  Colo.  —  Metzler  v.  James,  9  Colo. 
115,  10  Pac.  654.  Ga.  —  Warnock  v. 
Kilpatrick,  70  Ga.  730.  Ind.  —  Mar- 
shall v.  Maston,  171  Ind.  238,  86  N. 
E.  339;  Leach  v.  Mattix,  149  Ind.  146, 
48  N.  E.  791.  la.  —  Cox  v.  Macy,  76 
Iowa  316,  41  N.  W.  28.  Mont.  — 
Cornell  v.  Matthews,  28  Mont.  457,  72 
Pac.  975.  Neb.  —  Brabham  v.  Custer 
County,  3  Neb.  (Unof.)  801,  92  N.  W. 
989;  Peck  v.  Nebraska  Loan  &  Trust 
Co.,  50  Neb.  227,  69  N.  W.  777.  N. 
C.  —  Emmons  v.  McKesson,  58  N.  C. 
92.  Tex. —  Shirley  &  Holland  v. 
Conner,  98  Tex.  63,  80  S.  W.  984,  81 
S.    W.    281. 

Certifying  Original  Files.  —  See : 
111. —  Shield's  Estate  V.  Michener,  113 
HI.  App.  18.  Ind.  — Indiana,  B.  &  W. 
E.  Co.  V.  Quick,  109  Ind.  295,  9  N. 
E.  788,  790.  Kan. —  Drake  v.  Dods- 
worth,  4  Kan.    159. 

It  is  gross  misconduct  on  the  part 
of  the  clerk  to  send  up  original 
papers.  Young  v.  Ward,  21  111.  223. 
The  rule  has  been  relaxed  in  Illinois 
so  as  to  allow  (not,  however,  as  part 
of  the  record)  papers  to  be  sent  up 
if  they  show  erasures,  chemical  action 
or  some  other  peculiarity  which  can- 
not be  appreciated  without  inspection. 
Crane  v.  Blackman,  100  111.  App.  565. 

12.  San  Pedro  &  Canon  del  Agua 
Co.  V.  United  States,  146  U.  S.  120, 
13    Sup.    Ct.   94,    36   L.    ed.    911. 

13.  Hess  V.  Winder,  30  Cal.  349; 
Lee  v.  Lee,  83  Iowa  565,  50  N.  W. 
33. 

14.  Idaho. —  First  Nat.  Bank  V. 
Sampson,  7  Idaho  564,  64  Pac.  890.  HI. 
Charles  v.  Eemick,  50  111.  App.  534; 
Tolman  V.  Dreyer,  50  111.  App.  243. 
Ind.  —  Cincinnati,  H.  &  I.  E.  Co.  v. 
Clifford,  113  Ind.  460,  15  N.  E.  524. 
la. —  State  v.  Brewer,  70  Iowa  384, 
30  N.  W.  646.  Nev.  —  Eeno  Water, 
Land  &  Light  C».  V.  Osburn,  25  Nev. 
53,   56   Pac.   945. 
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upon  review,  unless  made  a  part  of  the  original  record,  or  incor- 
porated in  a  bill  of  exceptions.15  In  some  states,  however,  the  sta- 
tutes, or  rules  of  court,  provide  fnr  the  identification  and  appellate 
consideration  of  such  attached  papers  by  means  of  a  special  certifi- 
cation.16 

The  same  general  rule  applies,  also,  to  motions,17  affidavits,18  de- 
positions,19 and  instructions.20  That  is,  they  must  by  certification  be 
properly  embodied  in  the  transcript.  Papers  bearing  dates  subse- 
quent to  the  date  of  the  certification  of  the  transcript  form  no  part 
of  it,  and  cannot  be  considered  if  attached  to,  or  filed  with,  the  tran- 
script.21 

i.  Bill  of  Exceptions.  —  A  copy  of  the  bill  of  exceptions,  if  any, 


15.  TJ.  S.  —  Grand  County  Comrs. 
v.  King,  67  Fed.  945,  14  C.  C.  A.  421, 
32  U.  S.  App.  402.  Fla.  —  Baker  v. 
Chatfield,  23  Fla.  62,  1  So.  779.  Ga. 
Flemming  v.  City  of  Bainbridge,  84 
Ga.  622,  10  S.  E.  1098.  Ore.  —  Tatum 
V.  Massie,  29  Ore.  140,  44  Pac.  494. 

16.  The  method  usually  employed  is 
the  certification  of  the  papers  by  the 
trial  judge.  See,  for  example:  Cal. 
Schammel  v.  Schammel,  70  Cal.  72,  11 
Pac.  497.  ni.  — Tinkham  v.  Hallam, 
106  111.  App.  144.  In<L  —  Cincinnati, 
L.  &  A.  Elec.  St.  R.  Co.  v.  Stahle,  37 
Ind.  App.  539,  76  N.  E.  551,  77  N.  E. 
363,  incorporated  in  record  by  refer- 
ence. Mont.  —  Stevens  v.  Ravalli  Coun- 
ty, 25  Mont.  306,  64  Pac.  876.  Neb.— 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Ringo,  52 
Neb.  163,  71  N.  W.  1016,  certified  by 
clerk.  N.  D.  —  Taylor  v.  Taylor,  5  N. 
D.  58,  63  N.  W.  893.  Okla.  —  Blanch- 
ard  v.  United  States,  7  Okla.  13,  54 
Pac.  300,  certified  by  clerk.  Wis. — 
Madden  v.  Kinney,  114  Wis.  528,  90 
N.  W.  449. 

17.  Cal.  —  Schammel  v.  Schammel, 
70  Cal.  72,  11  Pac.  497.  Ga.  —  Atlanta 
&  W.  P.  R.  Co.  v.  Lovelace,  121  Ga. 
487,  49  S.  E.  607.  Mont.  —  Raymond  v. 
Thexton,  7  Mont.  299,  17  Pac.  258. 
Neb.  — Hake  v.  Woolner,  55  Neb.  471, 
75  N.  W.  1087;  Romberg  v.  Fokken,  47 
Neb.  198,  66  N.  W.  282.  N.  Y.  —  For- 
ward v.  Bank  of  Batavia,  21  Hun  414. 
Wis.  —  Madden  v.  Kinney,  114  Wis. 
528,  90  N.  W.  449. 

18.  Cal.  — Esert  v.  Glock,  137  Cal. 
533,  70  Pac.  479;  Fish  v.  Benson,  71 
Cal.  428,  12  Pac.  454;  White  V.  Long- 
mire,  63  Cal.  232.  Idaho.  —  Bonner  v. 
Powell,  7  Idaho  104,  61  Pac.  138.  Ind. 
Stott  v.  Smith,  70  Ind.  298.  Mont. — 
Raymond  v.  Thexton,  7  Mont.  299,  17 
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Pac.  258;  Howard  v.  Quinn,  2  Mont. 
339.  Tenn.  —  Springer  Transp.  Co.  v. 
Smith,  16  Lea  498,  1  S.  W.  280. 

19.  la.  —  Green  v.  McFaddin,  5  Iowa 
549.  Ky.  —  Louisville  &  N.  R.  Co.  v. 
Finley,  86  Ky.  294,  5  S.  W.  793.  Minn. 
Wintermute  V.  Stinson,  16  Minn.  468. 

20.  Instructions.  —  Instructions  are 
regularly  made  a  part  of  the  record 
by  a  bill  of  exceptions,  or,  in  some 
jurisdictions,  by  force  of  statute,  are 
a  part  of  the  original  record,  as  pre- 
viously shown.  Where,  however,  they 
are  not  incorporated  within  the  record 
by  one  of  these  means,  a  special  cer- 
tification is  necessary.  See,  in  general, 
the  following  cases:  Ind.  —  Louthain 
V.  May,  77  Ind.  109;  Clay  v.  Clark,  76 
Ind.  161;  Schaeffer  v.  Rominger,  27  Ind. 
App.  409,  61  N.  E.  605.  la.  — Wilson 
v.  First  Presbvterian  Church,  60  Iowa 
112,  14  N.  W."  138.  Ky.  — Beavers  v. 
Bowen,  24  Ky.  L.  Rep.  882,  70  S.  W. 
195.  Neb.  —  Burlingim  v.  Baders,  47 
Neb.  204,  66  N.  W.  288. 

21.  U.  S.  — United  States  v.  337 
Cases  of  Wine,  1  Woods  47,  28  Fed. 
Cas.  No.  16,506.  Colo.  —  Cleghorn  v. 
Sayre,  22  Colo.  400,  45  Pac.  372.  111.  — 
Schwartz  v.  Karlovsky,  51  HI.  App.  371. 
Ind.  —  Jamison  v.  State,  13  Ind.  App. 
294,  41  N.  E.  74.  Mo.  — State  v.  Fos- 
ter, 1  Mo.  App.  1. 

Incorporating  Papers  by  Reference. — 
By  statute,  or  rule  of  court,  documents 
may  be  identified  and  referred  to  in 
the  bill  of  exceptions,  and  become  in- 
corporated therein  even  at  a  later  date. 
See  Ala.  —  Elliott  v.  Round  Mountain 
Coal  &  Iron  Co.,  108  Ala.  640,  18  So. 
689.  111.  — Hughes  v.  Bell,  157  HI. 
655,  41  N.  E.  1018.  Wash.  —  Douthitt 
v.  MacCulsky,  11  Wash.  601,  40  Pac. 
186. 

Vol.  n 


370 


APPEALS 


should  be  incorporated  within  the  transcript  to  be  considered.22 
j.  Arrangement  of  the  Transcript.  —  The  parts  of  the  transcript 
should  be  arranged  in  an  orderly  and  chronological  form.23  and  where 
the  rules  of  court  direct  the  arrangement,  such  rules  should  be  care- 
fully followed.24  Papers  and  documents  referred  to  should  be  clearly 
identified.25 

Needless  repetitions  and  irrelevant  matter  should  be  avoided,26  and 
a  purported  transcript  consisting  of  disorderly  and  unidentified  pa- 
pers loosely  strung  together  will  not  be  considered.27 


22.  Ind.  —  Boos  v.  Lang,  163  Ind. 
445,  71  N.  E.  120;  Mankin  v.  Pennsyl- 
vania Co.,  160  Ind.  447,  67  N.  E.  229; 
MeCormick  Harv.  Mach.  Co.  v.  Smith, 
21  Ind.  App.  617,  52  N.  E.  1000.  la.  — 
Fernow  v.  Dubuque  &  S.  W.  E.  Co.,  22 
Iowa  528.  N.  J.  —  Davis  v.  Littel,  64 
N.  J.  L.  595,  46  Atl.  631.  Wash.— 
Whidby  Land  &  Development  Co.  v. 
Nye,  5  Wash.  301,  31  Pac.  752.  And 
see,  in  general,  the  title  "Bill  of  Ex- 
ceptions. ' ' 

23.  Ala.  —  Foster  v.  Napier,  74  Ala. 
393.  Idaho.  —  Taylor  v.  MeCormick,  i 
Idaho  37,  66  Pac.  805.  Mont.  —  Authier 
v.  Bennett  Bros.  Co.,  16  Mont.  110,  40 
Pac.  182 ;  Newell  v.  Meyendorff,  9  Mont. 
254,  23  Pac.  333,  18  Am.  St.  Bep.  738, 
8  L.  B.  A.  440.  Utah. — Hannan  Bros. 
v.  Waltenspiel,  29  Utah  466,  82  Pac. 
859.  Wyo.  —  Matthews  v.  Nefsy,  13 
Wyo.  238,  78  Pac.  664. 

24.  The  local  rules  should  be  con- 
sulted. See,  also,  the  following  cases: 
Cal.  —  Martin  v.  Hudson,  79  Cal.  612, 
21  Pac.  1135;  Beclamation  Dist.  No.  70 
v.  Sherman,  11  Cal.  App.  399,  105  Pac. 
277.  Idaho.  —  Taylor  v.  MeCormick,  8 
Idaho  37,  66  Pac.  805.  Ind.  —  Peterson 
v.  Union  Trust  Co.,  160  Ind.  700,  65  N. 
E.  1025;  Smith  v.  Sutton,  32  Ind.  App. 
362,  69  N.  E.  688.  Mont.  —  Brownell 
v.  MeCormick,  7  Mont.  12,  14  Pac.  651. 
N.  C  —  Sigman  v.  Southern  B.  Co.,  135 
N.  C.  181,  47  S.  E.  420.  Tex.  —  City  of 
San  Antonio  V.  Smith,  27  Tex.  Civ.  App. 
327,  65  S.  W.  41.  Utah.  —  Standard 
Steam  Laundry  v.  Dole,  20  Utah  469, 
58   Pac.    1109. 

Texas.  —  Seal  Over  Tie.  —  In  the 
case  of  City  of  San  Antonio  v.  Smith, 
27  Tex.  Civ.  App.  327,  65  S.  W.  41,  the 
court  says:  "We  desire  to  call  atten- 
tion to  the  manner  in  which  the  tran- 
script in  this  case  has  been  prepared. 
There  are  quite  a  number  of  erasures 
in  the  certificate,  and  it  is  not  fast- 
ened together  by  tape  or  ribbon,  and 
sealed  over  the  tie  with  the  seal  of 
the  court,  as  required  by  rule.  The  rule 
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will  hereafter  be  strictly  enforced." 
California.  —  Supreme  Court  Rule. — 
In  illustration  of  the  rules  of  courts  as 
to  the  arrangement  of  a  transcript,  the 
rule  of  the  supreme  court  of  California 
may  be  cited.  It  reads  as  follows: 
' '  The  pleadings,  proceedings  and  state- 
ment shall  be  chronologically  arranged 
in  the  transcript,  and  each  transcript 
shall  be  prefaced  with  an  alphabetical 
index,  specifying  the  folio  of  each 
separate  paper,  order,  or  proceeding, 
and  of  the  testimony  of  each  witness; 
and  the  transcript  shall  have  at  least 
one  blank  fly-sheet  cover."  Bule  viii. 
Penalty  for  Noncompliance.  —  Gener- 
ally, under  the  express  provisions  of 
the  rules,  an  appellant  who  fails  to 
comply  with  the  regulations  governing 
the  form  and  arrangement  of  the 
transcript,  will  be  visited  with  the  pen- 
alty of  the  dismissal  of  the  appeal.  See 
the  cases  previously  cited  in  this  note. 
See,  however,  Matthews  v.  Nefsy,  13 
Wyo.   238,  78  Pac.   664. 

25.  Voorhees  v.  Hushaw,  30  Ind.  488; 
State  v.  Bipple,  27  W.  Va.  211. 

26.  Union  P.  B.  Co.  v.  Stewart,  95 
U.  S.  279,  24  L.  ed.  431.  In  the  above 
case,  Chief  Justice  Waite,  speaking  for 
the  Supreme  Court  of  the  United  States, 
said:  "The  record  in  this  case  con- 
tains nearly  twelve  hundred  printed 
pages,  and  is  full  of  useless  repetitions. 
All  that  is  material  for  the  proper  pre- 
sentation of  the  cause  might  easily 
have  been  put  into  one-fourth  the 
space.  ...  In  addition  to  this,  the 
matter  is  not  well  arranged,  and  the 
index  is  almost  useless.  We  have  long 
suffered  from  the  want  of  attention  of 
parties,  or  their  counsel,  and  the  in- 
capacity, not  to  say  dishonesty^  of 
clerks  below  in  matters  of  this  kind, 
and  deem  this  a  proper  occasion  for 
applying  the  remedy  for  such  neglect 
or  abuse." 

27.  State  v.  Millis,  19  Mont.  444,  48 
Pac.  773. 
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Paging  and  Indexing.  —  The  transcript  should  be  properly  paged,28 
and,  by  general  rule,  an  index  of  its  contents  should  be  prefixed  to 
it.29  In  some  jurisdictions,  moreover,  marginal  notes,  for  conven- 
ience of  reference  to  the  various  subject-matters,  are  also  required.30 

5.  Certification  of  Transcript.  —  a.  Necessity  of.  —  The  transcript 
must  be  duly  certified,  and  the  certificate  must  affirmatively  show 
that  the  transcript  is  complete,  containing  all  the  records  of  the  pro- 
ceedings in  the  case.31  When  all  the  evidence  is  required  for  appel- 
late review,  the  fact  that  the  record  does  contain  it  all  must  like- 
wise be  positively  shown  in  the  certificate.32 


28.  Cal.  —  Kellogg  v.  Mayer,  54  Cal. 
583.  Ind.  —  Peterson  v.  Union  Trust 
Co.,  160  Ind.  700,  65  N.  E.  1025;  Pratt 
v.  Allen,  95  Ind.  404;  Trueblood  v. 
Nicholson,  52  Ind.  419;  Smith  v.  Sut- 
ton, 32  Ind.  App.  362,  69  N.  E.  688. 
Kan.  —  City  of  Emporia  v.  Kowalski, 
65  Kan.  772,  70  Pac.  863.  Okla.— 
Conkling  v.  Cameron,  3  Okla.  525,  41 
Pac.  609.  Wash.  —  Skagit  Eailway  & 
Lumb.  Co.  v.  Cole,  1  Wash.  St.  330,  26 
Pac.  535. 

And  see,  in  general,     rules  of  court. 

29.  Ala.  —  Green  v.  Bessemer  Coal, 
Iron  &  Land  Co.,  50  So.  289.  Cal.— 
Kellogg  v.  Mayer,  54  Cal.  583.  Ind.  — 
Indiana,  D.  &  W.  R.  Co.  v.  Ditto,  158 
Ind.  669,  64  N.  E.  222;  Smith  V.  Sutton, 
32  Ind.  App.  362,  69  N.  E.  688;  De- 
Kalb  County  Comrs.  V.  Auburn  Foundry 

6  Machine  Works,  14  Ind.  App.  214,  42 
N.  E.  689.  Kan.  —  City  of  Emporia  v. 
Kowalski,  65  Kan.  772,  70  Pac.  683. 
Mo.  — Walser  v.  Wear,  128  Mo.  652,  31 
S.  W.  37.     Mont.  —  Owslev  r.  Warfield, 

7  Mont.  102,  14  Pac.  646.  N.  C  — 
Sigman  v.  Southern  E.  Co.,  135  N.  C. 
181,  47  S.  E.  420.  Utah.  —  Hannan 
Bros.  v.  Waltenspiel,  29  Utah  466,  82 
Pac.  859;  Standard  Steam  Laundry  v. 
Dole,  20  Utah  469,  58  Pac.  1109. 

Partial  Index  Not  Sufficient — 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Schick, 
94  Ky.   191,  21  S.  W.   1036. 

30.  Ala.  —  Green  v.  Bessemer  Coal, 
Iron  &  Land  Co.,  50  So.  289.  Ind. — 
Smith  v.  State,  137  Ind.  198,  36  N.  E. 
708;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Spil- 
ker,  134  Ind.  380,  33  N.  E.  280,  34  N. 
E.  218;  Anheuser-Busch  Brewing  Assn. 
v.  George,  14  Ind.  App.  1,  42  N.  E.  245. 
N.  C.  —  Sigman  v.  Southern  R.  Co.,  135 
N.  C.  181,  47  S.  E.  420;  Brinklev  v. 
Smith,  130  N.  C.  224,  41  S.  E.  106. 
Wyo.  —  Jenkins  v.  Territory,  1  Wyo. 
317. 

Record  Not  Paged  and  Indexed — 
It  is  the  duty  of  counsel  in  all   cases 


to  index  and  page  the  record,  and  it 
is  not  the  duty  of  the  supreme  court 
to  examine  a  record  that  is  not  paged. 
Moreover,  in  a  proceeding  in  error, 
where  the  alleged  errors  are  numerous, 
and  the  record  is  not  properly  paged 
and  indexed,  the  supreme  court  will  not 
enter  upon  an  examination  thereof,  and 
the  cause  will  be  dismissed.  Moxley  v. 
Haskin,  39  Kan.  653,  18  Pac.  820;  State 
v.  McCool,  34  Kan.  613,  9  Pac.  618; 
Board  of  Comrs.  v.  Burrow,  8  Okla. 
212,  57  Pac.  162;  Board  of  Comrs.  v. 
Moon,  8  Okla.  205,  57  Pac.  161. 

31.  U.  S.  —  Meyer  v.  Mansur  &  T. 
Impl.  Co.,  85  Fed.  874,  29  C.  C.  A.  465; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Bis- 
bee,  57  Fed.  66,  6  C.  C.  A.  249,  13  U.  S. 
App.  377;  Pennsylvania  Co.  v.  Ameri- 
can Const.  Co.,  55  Fed.  131,  5  C.  C.  A. 
53,  2  U.  S.  App.  606.  Fla.  —  Globe  & 
Rutgers  Fire  Ins.  Co.  v.  Lewallen,  56 
Fla.  306,  47  So.  795;  Burnham  v.  Drig- 
gers,  44  Fla.  168,  32  So.  796.  Ga.  — 
Thompson  r.  Central  R.  &  Banking  Co., 

58  Ga.  600.  Idaho.  —  Simmons  Hard- 
ware Co.  v.  Alturas  Commercial  Co.,  4 
Idaho  386,  39  Pac.  553.  111.  — Reis  v. 
Pitzele,  63  HI.  App.  47;  Bartlett  V. 
Woodbine  Sav.  Bank,  57  111.  App.  423; 
O  'Neil  v.  Schaar,  50  HI.  App.  308.  Kan. 
Duston  v.  Foster,  64  Kan.  886,  67  Pac. 
1102;  Tod  v.  Gurney  Ranch  Co.,  7  Kan. 
App.  815,  53  Pac.  789.  La.  — Barnabe 
v.  Snaer,  16  La.  Ann.  84.  Minn. — 
Murphy  V.  Holterhoff,  72  Minn.  98,  75 
N.  W.  4;  Hospes  v.  Northwestern  Mfg. 
&  Car  Co.,  41  Minn.  256,  43  N.  W.  180. 
Mont.  —  Shadville  V.  Barker,  26  Mont. 
45,  66  Pac.  496.     Neb. — Burr  v.  Henry, 

59  Neb.  301,  80  N.  W.  900.  Okla.— 
Walcher  v.  Stone,  15  Okla.  130,  79  Pac. 
771;  Wade  v.  Mitchell,  14  Okla.  168,  79 
Pac.  95.  Tenn.  —  Burton  v.  Pettibone, 
5  Yerg.  443.  Tex.  —  Martin  v.  Latimer, 
4  Tex.  335.  Wash.  —  Parker  v.  Denny, 
2  Wash.  Ter.  360,  7  Pac.  892. 

32.  HI.  — Clough   v.    Kyne,    51     HI. 
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b.  By  Wliom  Made.  —  The  statutes  generally  provide  that  the  cer- 
tification shall  be  made  by  the  clerk  of  the  court  below,33  although, 
in  some  jurisdictions,  the  signature  of  the  judge  is  required.34  The 
certification  of  the  official  stenographer,35  or  of  any  other  person  not 
authorized  to  make  it,36  is  not  sufficient. 

c.  Form  of.  —  If  the  statute,  or  rules  of  the  appellate  court,  provide 
for  the  form  or  manner  of  the  certification,  such  regulation  must  be 
observed.37 


App.  120.  la.  —  City  of  Marskalltown 
v.  Forney,  61  Iowa  578,  16  N.  W.  740; 
Grant  v.  Grant,  46  Iowa  478.  Kan.  — 
Porter  v.  Hall,  11  Kan.  514.  La.— 
Lucas  v.  Bell,  10  La.  Ann.  180;  Brown 
v.  Thomas,  9  La.  Ann.  95.  Mich. — . 
Crowell  v.  Truax,  94  Mich.  585,  54  N. 
W.  384.  Ohio. —  Taylor  v.  Boggs,  20 
Ohio  St.  516.  Wash.  —  Kane  v.  Kane, 
35  Wash.  517,  77  Pac.  842.  See,  also, 
the  title  "Bill  of  Exceptions." 

33.  U.  S.  —  Garnau  V.  Dozier,  100  U. 
S.  7,  25  L.  ed.  536.  111.  — Hiser  v. 
Baker,  115  111.  App.  12.  Ind.  — Shirk 
v.  Harrison  School  Twp.,  24  Ind.  App. 
221,  56  N.  E.  451.  Kan.  — Union  Pac. 
B.  Co.  V.  Simpson,  11  Kan.  345.  Mont. 
Shadville  v.  Barker,  26  Mont.  45,  66 
Pac.  496. 

Deputy  Clerk.  —  The  deputy  clerk 
may  certify.  Garnau  V.  Dozier,  100  U. 
S.  7,  25  L.  ed.  536  (in  the  name  of 
the  clerk) ;  Eldridge  v.  Deets,  4  Kan. 
App.  241,  45  Pac.  948.  But  see  Tison  v. 
Morgan,  41   Ga.  410. 

Clerk  Deceased.  —  Where  the  clerk 
had  died,  and  no  successor  had  been 
appointed,  it  was  held,  in  an  early  Ken- 
tucky case,  that  a  third  person  might 
certify,  under  oath,  to  the  record.  Clay 
v.  Bogers,  7  J.  J.  Marsh.  (Ky.)  340. 

34.  Ariz.  —  See  Nigro  v.  Hatch,  2 
Ariz.  144,  11  Pac.  177.  la.  —  See  Sayles 
v.  Smith,  71  Iowa  241,  32  N.  W.  333. 
La.  —  Millon  v.  Delisle,  2  Mart.  (N. 
S.)  239.  Minn.  —  Hospes  v.  Northwest- 
ern Mfg.  &  Car  Co.,  41  Minn.  256,  43 
N.  W.  180,  certificate  relative  to  a 
motion.  N.  M.  —  Street  v.  Smith,  103 
Pac.  644.  Okla.  —  Walton  v.  Williams, 
5  Okla.  642,  49  Pac.  1022,  transcript 
from  probate  court. 

Judge  No  Authority,  When.— Where, 
however,  the  statute  requires  the  au- 
thentication to  be  made  by  the  clerk, 
the  judge  has  no  power  to  sign  the  cer- 
tificate. Bowling  v.  Chambers,  20  Colo. 
App.  113,  77  Pac.  16;  Duston  V.  Foster, 
64  Kan.  886,  67  Pac.  1102. 
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35.  la.  —  Independent  Dist.  v.  Farm- 
er, 74  Iowa  744,  35  N.  W.  450.  Kan.  — 
Byan  v.  Madden,  46  Kan.  245,  26  Pac. 
679.  N.  M.  —  Street  v.  Smith,  103  Pac. 
644? 

36.  State  v.  Hastie,  44  Kan.  427,  24 
Pac.  953  (holding  that  where  the  duty 
is  imposed,  upon  the  clerk,  the  trial 
judge  cannot  certify  it) ;  Mitchell  v. 
Edeburn,  37  Pa.  Super.  Ct.  223  (holding 
that  a  trial  judge,  after  he  ceased  to  be 
a  member  of  the  trial  court,  had  no 
authority  to  certify  the  transcript). 

37.  .U.  S.  — Kuby  v.  Atkinson,  93 
Fed.  577,  35  C.  C.  A.  458.  Cal.  — Win- 
der v.  Hendrick,  54  Cal.  275;  Mendocino 
County  v.  Peters,  2  Cal.  App.  24,  82  Pac. 
1122.  And  see  Green  v.  McMann,  79 
Cal.  561,  21  Pac.  964.  Colo.  — South 
Boulder  D.  &  B.  Co.  v.  Community  D.  & 
B.  Co.,  8  Colo.  429,  8  Pac.  919.  Idaho. 
Village  of  Sand  Point  v.  Doyle,  9  Idaho 
236,  74  Pac.  861.  Kan.  —  Beardsley  v. 
Kansas  Natural  Gas  Co.,  78  Kan.  571, 
96  Pac.  859;  Naylor  v.  Beery,  71  Kan. 
885,  81  Pac.  473.  Ky.  —  Cox  V.  Frazer, 
21  Ky.  L.  Eep.  579,  52  S.  W.  796.  Mont. 
Featherman  V.  Granite  County,  28 
Mont.  462,  72  Pac.  972.  Wis.  — See 
Glover  v.  Wells  &  Mulrooney  Grain  Co., 
93  Wis.  13,  66  N.  W.  799. 

Place  of  Certificate.  —  The  certificate 
must  be  at  the  conclusion  of  the  tran- 
script. Johnson  V.  Johnson,  156  Ind. 
592,  60  N.  E.  451.  And  see,  Fogarty 
v.  Connell,  153  Mass.  369,  26  N.  E. 
880.  See,  however,  Clements  v.  Col- 
lins, 59  Ga.  124,  holding  that  it  is  im- 
material in  what  part  of  the  transcript 
the  certificate  is  made. 

Illustrative  Forms.  —  While  the  rules 
of  court  must  be  consulted  in  each 
jurisdiction,  the  following  forms,  copied 
from  actual  cases,  will  serve  to  illus- 
trate the  forms  of  certification  of  the 
record. 

(Title   of  Cause.) 

State   of  ,  County  of  . 
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The  certificate  must  be  dated,38  signed,39  and  the  seal  of  the  lower 
court  should  also  be  affixed.40 

d.  Failure  To  Certify.  —  If  the  transcript  contains  no  certifica- 
tion,41 or  if  the  form  of  the  certificate  is  incomplete,42  the  transcript 
cannot  be  considered,  and  the  appeal  will  be  dismissed. 

6.  Transmission  and  Filing.  —  a.  In  General.  —  The  transcript,  or 
other  return,  of  the  lower  record  being  prepared,  it  must  be  trans- 
mitted to,  and  filed  with,  the  clerk  of  the  appellate  court.  A  failure 
to  perform  this  duty  is,  generally,  a  ground  for  dismissing  the  ap- 


I,  ,  Clerk  of  the  District  Court 

for  said  county,  do  hereby  certify  that 
the  foregoing  is  a  full,  true,  and  cor- 
rect  transcript  of  the  record  in  the 
above   entitled   cause. 

in    Testimony   whereof,  I   have   here- 
unto set   my  hand  and  seal,  this  

day  of  ,  19—. 

(Signed) Clerk. 


Certification    of    Record    From    State 
Court  to  U.  S.  Supreme  Court. 
(Title   of   Cause.) 
State  of  ,  etc. 

I,  ,  Clerk  of  the  Supreme  Court 

of  the  State  of  ,  certify  that  the 

foregoing  is  a  full,  true  and  com- 
plete transcript  of  the  record  and  pro- 
ceedings in  the  above  entitled  cause, 
as  fully  as  the  same  remain  on  file 
and    of   record   in   my   office. 

In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  the  seal  of  the 
supreme  court  of  the  state  of  . 

Done   at  the   city  of  ,  this  

day  of  ,  19—. 

(Signed)—      Clerk. 

(Seal   of  the 


Supreme  Court  of 


0 


And,  see,  Missiouri  &  T.  R.  Co.  v. 
Dinsmore,  108  U.  S.  30,  2  Sup.  Ct. 
9,  27  L.  ed.  640. 

38.  Arnold  r.  Wells,  6  Ga.  380; 
Hosmer  r.   People,  96   111.   58. 

Date  of  Signature  Governs.  —  Where 
the  certificate  bears  title  of  "May 
Term,"  but  the  signature  is  dated  as 
of  Sept.  15th,  over  a  year  later,  the 
latter  date  will  be  considered  the  date 
of  the  authentication.  Savles  v.  Smith 
71  Iowa   241,  32  N.  W.  333. 

39.  U.  S.  —  Blitz  v.  Brown,  7  Wall. 
693,  19  L.  ed.  280.  See  Idaho  &  Oregon 
Land  Imp.  Co.  V.  Bradburv,  132  U. 
S.    509,    10    Sup.    Ct.    177,    33    L.    ed. 


433.  111.  — Hosmer  v.  People,  96  111. 
58.  Ind.  —  Watson  v.  Finch,  150  Ind. 
183,  48  N.  E.  245;  East  Chicago  Iron 
&  Steel  Co.  v.  Siwy,  23  Ind.  App.  564, 
55  N.  E.  785. 

40.  U.  S.  — Blitz  v.  Brown,  7  Wall. 
693,  19  L.  ed.  280.  Ark.  — See  Hemp- 
stead County  v.  Howard  County,  51 
Ark.  344,  "ll  S.  W.  478.  111. — 
Wagener  v.  Richards,  14  HI.  App.  389. 
Ind.  —  Chicago,  St.  Louis  &  Pittsburgh 
R.  Co.  v.  Wolcott,  141  Ind.  267. 
39  N.  E.  451,  50  Am.  St.  Rep.  320;' 
Comstock  v.  Stoner,  30  Ind.  App.  529, 
66  N.  E.  501;  Watson  v.  Finch,  150 
Ind.  183,  48  N.  E.  245.  Mont.  — Shad- 
ville  v.  Barker,  26  Mont.  45,  66  Pac. 
496.  Tex.  — Mays  v.  Forbes,  9  Tex. 
436. 

41.  Cal.  —  In  re  Wierbitsky,  88 
Cal.  333,  26  Pac.  174.  Colo.  —  State 
Bank  of  Chicago  r.  Plummer,  46  Colo. 
71,  102  Par.  1082.  Ind.  —  Clav  Twp. 
v.  Head,  157  Ind.  240,  61  N.  E.  564; 
Garri<rus  r.  Board  of  Comrs.  of  How- 
ard County,  22  Ind.  App.  303,  53  N. 
E.  776.  la. —  Bracket  v.  Belknap,  41 
Iowa  592.  Neb.  —  Otis  v.  Butters,  46 
Neb.  492,  64  N.  W.  1093.  N.  Y.  — 
Dwight  v.  Elmira,  C.  &  N.  R.  Co.,  55 
Hun  612,  8  N.  Y.  Supp.  789.  Tex.— 
Freeman  v.  Collier  Racket  Co.,  101 
Tex.  60,  104  S.  W.  1042;  Jenkins  v. 
McNeese,  34  Tex.  189. 

42.  U.  S.  —  Blitz  v.  Brown,  7  Wall. 
693,  19  L.  ed.  280.  Cal.  — Winder  v. 
Hendrick,  54  Cal.  275.  Fla.  —  First 
Nat.  Bank  v.  Oxford  Lake  Line,  45 
Fla.  275,  34  So.  893;  Ramsey  v.  Wells. 
36  Fla.  88,  18  So.  181.  HI.'— Hosmer 
v.  People,  96  HI.  58.  Neb.  —  Burr  v. 
Henry,  59  Neb.  301,  80  N.  W.  900. 
Tex.  —  Freeman  v.  Collier  Racket  Co., 
101    Tex.   60.   104   S.   W.   1042. 

Signature  Omitted. — Where  the  only 
defect  is  the  omission  of  the  clerk 's 
signature,    it    is    within   the    discretion 
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peal,43  although,  by  some  decisions,  it  results  in  an  affirmance  of  the 
judgment  below.44 

b.  By  Whom  Transmitted.  — As  a  general  rule,  it  is  incumbent  upon 
the  appellant  to  see  that  the  record  is  filed,45  but  the  duty  of  trans- 
mitting the  record  is,  generally,  imposed,  by  statute,  or  rule  of 
court,  upon  the  clerk  of  the  lower  court,46  although  in  minor  tribunals 


of  the  court  to  allow  the  defect  to  be 
amended.  Idaho  &  Oregon  Land  Imp. 
Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup. 
Ct.  177,  33  L.  ed.  433. 

43.  U.  S.  —  Veitch  &  Co.  v.  Farmers ' 
Bank  of  Alexandria,  6  Pet.  777,  8  L. 
ed.  578.  Cal.  —  Coffey  v.  Grand  Coun- 
cil, 87  Cal.  370,  25  Pac.  548.  Fla.— 
Da  Costa  v.  Dibble,  45  Fla.  225,  33 
So.  466.  Ga.  — Lewis  v.  Clegg,  87  Ga. 
449,  13  S.  E.  693.  111.  —  Bostwick  v. 
Williams,  40  111.  113.  La.  — Mix  v. 
Hawkins,  115  La.  12,  38  So.  877.  Me. 
Tyler  v.  Erskine,  78  Me.  91,  2  Atl. 
845.  Miss.  —  Chambliss  V.  Wood,  84 
Miss.  209,  36  So.  246.  Neb.  — Felber 
v.  Boyd,  44  Neb.  700,  62  N.  W.  1059; 
Jandt  v.  Deranlieu,  43  Neb.  422,  61 
N.  W.  632.  N.  C.  —  Stephens  v.  Mc- 
Donald, 132  N.  C.  135,  43  S.  E.  592. 
S.  C. — Bowker  Fertilizer  Co.  V.Wood- 
ward, 41  S.  C.  547,  19  S.  E.  498. 
S.  D.  — Todd  V.  Carr,  17  S.  D.  514, 
97  N.  W.  720.  Utah.  —  Bonesteel  v. 
Fairchild,  9  Utah  371,  36  Pac.  633. 
Wyo.  —  Trabing  v.  Meyer,  3  Wyo.  133, 
5  Pac.  569. 

Pending  Statement  on  Motion  for 
New  Trial.  —  Where  the  record  shows 
that  notice  of  intention  to  move  for 
a  new  trial  was  duly  served  and  filed, 
and  that  the  statement  on  motion  there- 
for is  in  process  of  settlement',  a  motion 
to  dismiss  an  appeal  because  no  tran- 
script has  been  filed  within  60  days 
after  rendition  of  judgment,  will  be 
denied,  since  appellant  has  forty  days 
after  perfecting  the  appeal  "and  the 
statement,"  if  any,  to  file  his  tran- 
script. The  time  will  begin  to  run  from 
the  settlement  of  the  statement,  or  un- 
til the  proceedings  therefor  are  in 
some  way  disposed  of.  Bernard  v. 
Sloan,  138  Cal.  746,  72  Pac.  360;  Kelley 
V.  Ning  Yung  Benev.  Assn.,  138  Cal. 
602,  72  Pac.  148;  Wall  v.  Mines,  128 
Cal.  136,  60  Pac.  682. 

Failure  To  Transmit  and  File  in 
Time.  — See  VII,  C,  6. 

Discretion  of  Court. — Although  there 
should  be  a  dismissal,  unless  the  appel- 

Vol.  II 


lant  has  brought  up  his  transcript  with- 
in the  time  required  by  law,  yet  the 
allowance  of  an  opportunity  to  perfect 
an  appeal  is  within  the  discretion  of 
this  court.  In  this  case  leave  will  be 
given  because  a  debatable  and  impor- 
tant question  seems  to  be  presented  by 
the  appeal.  Extension  of  thirty  days 
is  allowed.  Nissel  V.  Swinley,  74  N.  J. 
L.  344,  68  Atl.   112. 

44.  Shideler  v.  Fisher,  13  Colo.  App. 
106,  57  Pac.  864;  Hoffman  v.  St.  Louis 
Trust  Co.,  151  Mo.  520,  52  S.  W.  345; 
Montieth  v.  Sellers,  16  Mo.  App.  547; 
Coleman  v.  Kinealy,  15  Mo.  App.  575; 
Mueller  v.  Hegney,  13  Mo.  App.  579. 

Extension  of  Time.  —  See  post,  VLT, 
C,  6. 

45.  Cal.  —  Vinson  v.  Los  Angeles 
Pac.  E.  Co.,  141  Cal.  151,  74  Pac.  757. 
Colo.  —  Taylor  v.  Colorado  Iron  Works, 
29  Colo.  372,  68  Pac.  218.  D.  C.  —Dis- 
trict of  Columbia  v.  Eoth,  18  App.  Cas. 
547.  Ind.  —  Collins  v.  United  States 
Express  Co.,  27  Ind.  11.  Ky. —  Lang- 
horne,  Johnson  &  Co.  v.  Wiley,  120  Ky. 
511,  87  S.  W.  266.  La.  —  State  v.  Clerk 
of  Eleventh  District  Court,  46  La.  Ann. 
1289,  16  So.  207.  S.  C.  —  Watson  v. 
Pollitzer,  72  S.  C.  387,  51  S.  E.  914. 
Tenn.  —  Gillespie  v.  Goddard,  1  Heisk. 
777.  Tex.  —  Shaw  v.  Schuch  (Tex.  Civ. 
App.),  124  S.  W.  688. 

46.  U.  S.  —  Hoe  v.  Kahler,  27  Fed. 
145.  Ala.  —  Ware  v.  McDonald,  62  Ala. 
81.  Ga.  —  Jones  v.  Payne,  41  Ga.  32. 
N.  C— Bailey  V.  Brown,  105  N.  C.  127, 
10  S  E.  1054;  Eussell  v.  Davis,  99  N.  C. 
115,  5  S.  E.  895. 

Federal  Courts.  —  This  is  the  rule  in 
the  federal  courts.  Thus,  in  a  writ  of 
error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court,  the 
writ  commands  the  state  court  to  send 
up  the  record,  and  after  the  writ  has 
been  lodged  with  the  clerk  of  the 
state  court,  it  is  the  duty  of  such 
clerk  to  send  to  the  Federal  Supreme 
Court  the  transcript,  together  with  the 
original  writ  of  error.  Ex  parte  Eals- 
ton,  119  U.  S.  613,  7  Sup.  Ct.  317,  30 
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this  duty  generally  devolves  upon  the  judge.47  If  the  clerk  refuses 
to  perform,  or  neglects,  this  duty,  it  may  be  enforced  by  mandamus,48 
certiorari,49  or  by  a  rule  upon  the  clerk.50 

c.  Method  of  Transmission.  —  The  transcript  may  be  transmitted  in 
whatever  way  desirable,  in  the  absence  of  statute  or  rule  to  the  con- 
trary. It  is  safest  to  deliver  it  to  the  clerk  of  the  appellate  court 
in  person,  although  in  actual  practice  it  is  often  sent  by  mail,-  or  by 
express.51  It  is  not  "filed,"  however,  until  it  has  been  actually  re- 
ceived for  that  purpose,  consequently  all  risk  of  the  transmission  is 
upon  the  sender.52 

d.  Within  What  Time.  —  (I.)  In  General.  —  The  transcript  must  be 
transmitted  and  filed  within  the  time  allowed  by  the  statute  or  rule 
of  court.53  In  some  jurisdictions,  the  period  is  based  upon  the  re- 
turn day,  or  return  term.54    In  other  states,  the  requirement  is  that 


L.  ed.  506;  Mussina  V.  Cavazos  6  Wall. 
(U.  S.)  355,  18  L.  ed.  810;  United  States 
v.  Gomez,  3  Wall.  (U.  S.)  752,  18  L.  ed. 
212.     See  Sup.  Ct.  Rule  8. 

47.  Oppenheim  v.  O.  W.  Richardson 
&  Co.,  6  Ind.  Ter.  207,  90  S.  W.  480 
(appeal  from  justice's  court);  Drexel 
v.  Rochester  Loan  &  Banking  Co.,  65 
Neb.  231,  91  .\.  \\ .  254  (appeal  from 
probate  ju 

48.  U.  S.  —  United  States  v.  Gomez, 
3  Wall.  752,  18  L.  ed.  212.  Ga.— Jones 
v.  Payne,  41  Ga.  32.  Tex.  —  Rod- 
gers  v.  Alexander,  35  Tex.  116. 

49.  See  Haynes  v.  Coward,  116  N.  C. 
840,  21  S.  E.  690;  State  v.  Freeman, 
114   N.   C.   872,   19   S.   E.   630. 

50.  United  States  v.  Booth,  18  How. 
(U.  S.)   47G,  15  L.  ed.  464. 

51.  Hathaway  V.  Smith,  3  Ark.  248 
(if  sent  by  mail,  or  by  any  other 
means,  it  is  at  appellant's  risk);  Ward 
V.  Healy.  110  Cal.  587,  42  Pac.  1071 
(it  is  not  filed,  however,  by  delivering 
it  to   an   express  company). 

52.  See  cases  in  preceding  note.  Set- 
also,  Nimmons  v.  WestfaU,  33  Ohio  St. 
213;  Aultman  V.  Utsev,  33  S.  C.  611, 
12  S.  E.   628. 

Whether  Indorsement  of  Filing  Nec- 
essary. —  In  Wilkinson  V.  Elliott,  43 
Kan.  590,  23  Pac.  614,  it  was  held 
that  the  placing  of  a  paper  in  the 
custody  of  the  clerk,  to  be  kept  on 
file,  subject  to  inspection  by  all  inter- 
ested part'  sufficient  filing.  In 
Rathbun  r.  Hamilton,  53  Kan.  470,  37 
Pac.  20,  it  was  said:  "A  paper  is 
said  to  be  filed  when  it  is  delivered 
to  the  proper  officer,  and  by  him 
received  to  be  kept  on  file.  The  mere 
indorsement  upon  the  paper  of  the  time 


of    filing    it    by    the    clerk    is    not    an 
essential  act  of  filing." 

In  State  v.  Heth,  60  Kan.  560,  57 
Pac.  108,  it  was  held  that  a  tran- 
script was  filed  when  received  by  the 
clerk  of  the  supreme  court  for  that 
purpose,  although  no  indorsement  of 
the  filing  was  made. 

53.  U.  S.  — Hill  v.  Chicago  &  E.  R. 
Co.,  129  U.  S.  170,  9  Sup.  Ct.  269. 
32  L.  ed.  651.  Ariz.  —  Leatherwood 
v.  Richardson,  11  Ariz.  163,  89  Pac. 
503.  Ga.  —  Cunningham  v.  Scott,  87 
Ga.  506,  13  S.  E.  635.  Idaho.  — Fin- 
ney v.  American  Bonding  Co.,  13  Idaho 
534,  90  Pac.  859,  91  Pac.  318.  111. 
1  'i  1 1  s  burgh  &  Indiana  Coal  Co.  V.  Harder 's, 
etc.  Co.,  144  111.  App.  486;  Mayer  v. 
Schneider,  10-5  111.  App.  276.  Ind. — 
Dillman  v.  Crooks,  91  Ind.  158.  la.  — 
Newbury  v.  Getchell  &  Martin  Lumb. 
Co.,  106  Iowa  140,  76  N.  W.  514.  La. — 
Louisiana  R.  &  Nv.  Co.  v.  Miller,  114 
La.  59,  38  So.  19;  Verret  v.  Gaudin, 
28  La.  Ann.  138.  Okla.  —  Rvland  v. 
Coyle,  7  Okla.  226,  54  Pac.  456.  Ohio. 
Downing  v,  Downing,  23  Ohio  C.  C.  389. 

54.  In  connection  with  writs  of  er- 
ror, which  are  returnable  to  the  appel- 
late court  which  issues  them,  it  is  cus- 
tomary to  speak  of  the  "return  day," 
or  "return  term,"  meaning  the  day, 
or  term,  when  the  writ  is  returnable 
to  the  reviewing  court.  The  same  is 
true  in  connection  with  petitions  in 
error,  filed  in  the  appellate  court,  and 
the  issuance  of  the  summons  in  error 
therewith,  the  summons  being  return- 
able at  a  certain  day,  or  at  a  certain 
term.  The  statute,  or  court  rule,  con- 
sequently, may  provide,  in  such  cases, 
that  the  transcript  shall  be  transmitted 
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the  transcript  must  be  transmitted  within  a  certain  time  after  the 
appeal  has  been  taken,55  or  after  the  rendition  of  judgment.56  These 
questions  are,  however,  purely  local,  and  reference  must  be  made  to 
the  statutes  or  rules  of  the  particular  jurisdiction. 

(II.)  Computation  of  Time.— In  computing  the  days  within  which  the 
transcript  must  be  filed,  the  first  day  is  excluded  and  the  last  day  is 
included.57  An  intervening  Sunday  is  counted.58  Where,  however, 
a  statute  required  that  the  record  should  be  filed  "on  or  before  the 
tenth  day  of  the  term,"  the  first  day  of  the  term  was  counted;59  and 
under  a  statute  requiring  it  to  be  filed  "at  least  ten  days  before  the 
first  day  of  the  term,"  it  has  been  held  that  either  the  day  of  filing 
or  the  first  day  of  the  term  may  be  counted.60 

(III.)  Extension  of  Time.  —  By  special  provision  of  statute,  or  by  the 
rules  of  court,  the  time  for  filing  the  transcript  may  be  extended  for 
good  cause  duly  shown.61    The  delay  must  not  be  occasioned  by  the 


either  a  certain  number  of  days  before 
such,  return  day,  or  return  term,  or, 
it  may  be,  "at  the  return  term,"  or 
"during  the  return  term."  The  local 
statute  or  rule  governing  the  question 
must  be  consulted  for  each  jurisdic- 
tion. 

Time  of  Transmission.  —  The  citing 
of  cases  upon  the  definite  time  of  trans- 
mitting the  transcript  should  be  coupled 
with  caution,  since,  due  to  changes  in 
statutes  and  rules,  many  of  the  re- 
ported cases  are  obsolete.  For  exam- 
ple, under  the  former  Kules  of  the 
Supreme  Court  of  the  United  States, 
the  transcript  was  required  to  be  filed 
within  a  certain  number  of  days  from 
the  first  day  of  the  return  term,  and 
under  this  rule  it  was  held  that  the 
transcript  could  be  filed  any  day  dur- 
ing such  term,  if  the  defendant  in  er- 
ror had  not  had  the  writ  dismissed. 
The  cases  upon  this  point  are  now  out 
of  date,  since  under  the  rules  promul- 
gated in  1891,  and  1906,  "All  ap- 
peals, writs  of  error,  and  citations  must 
be  made  returnable  not  exceeding  thirty 
days  from  the  day  of  signing  the  cita- 
tion, whether  the  return  day  fall  in 
vacation  or  in  term  time."  The  rules 
further  provide  that  for  certain  dis- 
tant states,  also  for  Hawaii  and  Porto 
Eico,  sixty  days  shall  be  allowed,  and 
120  days  from  the  Philippine  Islands 
These  rules  cover  the  transmission  of 
the  transcript,  since  the  federal  statute 
(Rev.  St.,  §  997)  provides  that  the  tran- 
script shall  be  returned  with  the  writ 
of  error  "at  the  day  and  place  there- 
in mentioned."  See  Rule  8,  §5;  Rule 
9,   §  4;   and  Rule   of  Jan.  29,   1906. 

55.     D.    C.  —  Gros    v.    Norment,    30 


App.  Cas.  574.  Idaho.  —  Armstrong  v. 
Henderson,  16  Idaho  566,  102  Pac.  361. 
Ind.  — Doak  v.  Root  &  McBride  Co., 
26  Ind.   App   138,   58   N.   E.  444. 

56.  111. —Pittsburgh  &  Indiana  Coal 
Co.  v.  Harder 's  Fireproof  Storage  & 
Van  Co.,  144  111.  App.  486.  Kan. — 
Schnitzler  v.  Green,  5  Kan.  App.  656, 
47  Pac.  990.  Neb.  — Fromholz  v.  Mc- 
Gahey,  85  Neb.  205,  122  N.  W.  849; 
Smith  v.  Silver,  58  Neb.  429,  78  N.  W. 
725;  Wistedt  v.  Beckman,  37  Neb.  499, 
55  N.  W.  1061.  Okla.  —  Blanchard  v. 
United  States,  6  Okla.  587,  52  Pac. 
736.  W.  Va.  — Despard  v.  Despard,  53 
W.  Va.  443,  44  S.  E.  448. 

57-  U.  S.  —  Southern  Pine  Lumb.  Co. 
v.Ward,  208  U.  S.  126,  28  Sup.  Ct.  239, 
52  L.  ed.  420.  Ala.  —  Richter  v.  State, 
156  Ala.  127,  47  So.  163.  Idaho.— 
Sebree  v.  Smith,  2  Idaho  357,  16  Pac. 
477.  111.  —  Chicago,  B.  &  Q.  R.  Co.  v. 
Evans,  39  111.  App.  261.  Ind.  —  Smith 
v.  Wells  Mfg.  Co.,  144  Ind.  266,  43 
N.  E.  131.  S.  C.  —  Bigham  v.  Holliday, 
52  S.  C.  528,  30  S.  E.  485. 

58.  Brown  v.  Leet,  136  111.  203,  26 
N.  E.  639.  See  Porter  v.  R.  J.  Boyd 
Co.,  214  Mo.  1,  112  S.  W.  235. 

Last  Day  Sunday.  —  Where,  however, 
the  last  day  falls  on  a  Sunday,  the  pre- 
vailing rule  excludes  such  day.  See 
Kinney  V.  Henring,  42  Ind.  App.  263, 
85  N.  E.  369;  Gueringer  v.  Creditors, 
33   La.   Ann.   1279. 

59.  Metropolitan  Ace.  Assn.  V.  Froi- 
land,  59   111.   App.  513. 

60.  Town  of  Albuquerque  v.  Zeiger, 
5  N.  M.  518,  25  Pac.  787. 

61.  U.  S.  —  Sturgess  v.  Harold,  18 
How.  40,  15  L.  ed.  261;  West  V.  Irwin, 
54  Fed.   419,   4   C.   C.   A.   401.     Cal.— 
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fault  or  laches  of  the  appellant.62  Notice  of  counsel's  intention  to 
apply  for  an  extension  of  the  time  must  be  given  to  the  appellee,63 
and  the  application  for  such  extension  must  be  made  before  the 
original  time  has  expired.64 

(IV.)  Failure  To  Transmit  in  Time.  —  (A.)  Effect  of  Failure.  —  In  some 
jurisdictions  a  failure  to  file  the  record  in  time,  no  good  cause  being 
shown  for  delay,  will  result  in  an  affirmance  of  the  judgment  or  order 
below.65  The  general  rule  is,  however,  that  such  a  failure  will  be  fol- 
lowed by  a  dismissal  of  the  appeal.66     Under  a  statute  providing 

Ore.  —  Shepperd  v.  Latourell,  27  Ore 
137,  44  Pac.  1090;  Whalley  v.  Gould 
27  Ore.  74,  40  Pae.  4. 

64.  TJ.  S.  —  West  v.  Irwin,  54  Fed. 
419,  4  C.  C.  A.  401.  D.  0.  —  District 
of  Columbia  v.  Roth,  18  App.  Cas.  547. 
111.  —  Ross  v.  Piano  Steel  Works,  34 
111.  App.  323.  Ore.  — Kelley  v.  Pike, 
17  Ore.  330,  20  Pac.  685.  Utah.  — But- 
ter v.  Lamson,  29  Utah  439,  82  Pac. 
473;  Smith  v.  Fisher,  3  Utah  24,  5  Pac. 
545.  ' 

65.  HI. —  Weber  v.  Hertz,  188  HI. 
68,  58  N.  E.  676.  Ky.  —  Brown  v.  Com., 
21  Ky.  L.  Rep.  245,  51  S.  W.  171.  Mo. 
Burdette  v.  Dale,  95  Mo.  App.  509,  69  S. 
W.  482;  Johnson  V.  Riggs,  67  Mo.  App. 
491.  Tenn.  —  Hayes  v.  Kellev,  111 
Tenn.  294,  76  S.  W.  891.  Tex. — 
Wandelohr  v.  Grayson  Countv  Nat. 
Bank  (Tex.  Civ.  App.),  90  S.  W.  180. 
Wash.  —  Blair  v.  Cassin,  19  Wash.  127, 
52  Pac.  1011. 

66.  Am'on<r  numerous  cases  are  the 
following:  U.  S.  —  Wong  Sang  v. 
United  States,  144  Fed.  968,  75  C.  C. 
A.  383.  Ala. —  Peacock  v.  Kirkland, 
145  Ala.  660,  39  So.  670.  Cal.— War- 
ren   v.    McGowan,     144     Cal.   xvii,     77 

Pac.  909.     Colo Bowling  v.  Chambers, 

20  Colo.  App.  113,  77  Pac.  16.  Fla.— 
Da  Costa  v.  Dibble,  45  Fla.  225,  33 
So.  466;  Rush  r.  Connor,  44  Fla.  170, 
32  So.  796.  Ga.  —  Brunswick  Book  Co. 
r.  Chas.  H.  Torsch  Co.,  112  Ga.  537, 
37  S.  E.  737.  Idaho.  —  Calif  ornia 
Consol.  Min.  Co.  v.  Manley,  12  Idaho 
221,  85  Pac.  919.  111.  — Swafford  v. 
Rosebloom,  92  HI.  App.  106.  Ind. — 
Lindleyr.  Darnell,  24  Ind.  App.  399,  56 
N.  E.  861.  Ind.  Ter.— Potts  v.  Watkins, 
4  Ind.  Ter.  119,  69  S.  W.  820;  Potts  V. 
Watkins,  3  Ind.  Ter.  566,  64  S.  W.  537. 
Ky.  —  Louisville  &  N.  R.  Co.  v.  Lucas' 
Admr.,  120  Ky.  359,  86  S.  W.  682; 
Wright's  Admr.  v.  Lexington  &  E.  R. 
Co.,  Ill  Ky.  690,  64  S.  W.  675.  La. — 
Boudreaux  v.  Boudreaux,   122  La.  433, 


Meeker  v.  Hoffer,  57  Cal.  140.  D.  C.  — 
Macfarland  v.  Byrnes,  19  App.  Cas.  531. 
111.  — O 'Kane  v.  West  End  Dry  Goods 
Store,  79  111.  App.  191.  La.  —  Crichton 
v.  Webb  Press  Co.,  107  La.  86,  31  So. 
648.  Mich.  —  Teller  v.  Willis,  12  Mich. 
384.  Okla.  —  Pappe  v.  American  Fire 
Ins.  Co.,  8  Okla.  97,  56  Pac.  860  (ex- 
tension of  time  for  making  and  serv- 
ing case-made).  Ore.  —  Tallmadge  v. 
Hooper,  37  Ore.  503,  61  Pac.  349. 
Utah.  —  Butter  v.  Lamson,  29  Utah  439, 
82  Pac.  473. 

Inability  of  Clerk.  —  Thus,  it  is  held 
that  if  the  clerk  is  actually  unable  to 
prepare  the  record  in  time  it  is  suf- 
ficient cause  for  an  extension.  Alford 
v.  Guffy,  30  Ky.  L.  Rep.  54,  97  S.  W. 
369;  Le  Blanc  v.  Lemaire,  52  La.  Ann. 
1635,  28  So.  105;  McDonogh  v.  De  Gruys, 
10  La.  Ann.  75.  And  see  Langhorne, 
Johnson  &  Co.  v  Wiley,  120  Ky.  511, 
87  S.  W.  266. 

Clerk's  Excuse  Held  Sufficient.  — 
That,  however,  the  clerk  certifies  that 
he  "cannot  consistently  with  his  other 
official  duties"  prepare  the  record  with- 
in the  time  required,  has  been  held  an 
insufficient  excuse.  Sturgess  v.  Harold, 
18  How.  (U.  S.)  40,  15  L.  ed.  261. 

62.  HI.  — Smith  v.  James,  1  HI.  292. 
La.  —  Gilbert  v.  Tassin,  37  La.  Ann. 
739.  Mich.  —  Teller  v.  Willis,  12  Mich. 
384. 

Oversight  of  Attorney's  Assistant. — 
That  the  delay  was  caused  by  an  over- 
sight of  an  assistant  to  the  attorney 
for  appellant  is  not  good  cause  for  ex- 
tending the  time.  District  of  Colum- 
bia  r.  Roth,  18  App.  Cas.   (D.  C.)    547. 

Engagements  of  counsel  in  other 
courts  is  not  a  sufficient  excuse.  Goelet 
v.  Lawlor,  19  Misc.  540,  43  N.  Y.  Supp. 
1071. 

63.  HI.  —  Railway,  etc.  Benefit  Assn. 
r.  Leonard,  62  Hi'.  App.  477.  la. — 
Newbury  v.  Getchell  &  Martin  Lumb. 
Mfg.  Co.,  106  Iowa  140,  76  N.  W.  514. 
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that  for  such  failure  the  appeal  on  motion  shall  be  dismissed,  or  the 
judgment  or  order  affirmed,  it  is  held  that  "the  court  will  grant  that 
form  of  relief  best  calculated  to  do  justice."67 

(B.)  Excuses  For  Failure  To  Transmit. —  Where  the  failure  to  trans- 
mit in  time  is  due  to  causes  beyond  the  appellant's  control,  such,  for 
example,  as  the  delay  of  the  judge;68  fraud  of  the  opposite  party;69 
unwarrantable  and  improper  acts  of  the  clerk  ;?0  inability  of  the  clerk 
owing  to  great  press  of  business,71  or  sickness  ;72  or  the  loss  or  de- 
struction of  necessary  papers,73  a  sufficient  excuse  may  exist  to  war- 
rant the  appellate  court  in  refusing  to  dismiss  the  appeal.  On  the 
other  hand,  where  the  delay  is  due  to  the  negligence  of  appellant,  or 
of  his  attorney,  excuses  for  delay  will  not  be  regarded.74 


47  So.  758;  Mix  v.  Campbell,  115  La. 
11,  38  So.  877.  Md.  — Estep  v.  Tuck, 
109  Md.  528,  72  Atl.  459.  Mo.  —  Horn 
v.  Jones,  114  S.  W.  545;  Marre  v. 
Gridley,  81  Mo.  App.  470;  J.  H.  Bott- 
man  Distilling  Co.  v.  Drew,  75  Mo.  App. 
141.  N.  Y.  —  Gamble  V .  Lennon,  9  App. 
Div.  407,  41  N.  Y.  Supp.  277,  75  N.  Y. 
St.  689.  Okla.  —  Beckwith  V.  Forest, 
103  Pac.  748.  Ore.  — Hilts  v.  Hilts,  43 
Ore.  162,  72  Pac.  697.  Utah.  —  Howell 
V.  Clark,  16  Utah  410,  52  Pac.  631. 

67.  Newbury  v.  Getchell  &  Martin 
Lumb.  Co.,  106  Iowa  140,  76  N.  W. 
514. 

68.  Castro  v.  Breidenbach,  143  Cal. 
335,  76  Pac.  1114;  Seay  v.  Yarborough, 
94  N.   C.  291. 

69.  United  States  v.  Gomez,  3  Wall. 
(U.  S.)  752,  18  L.  ed.  212;  District  of 
Columbia  V.  Eoth,  18  App.  Cas.  (D.  C.) 
547. 

70.  U.  S.  — United  States  v.  Vigil, 
10  Wall.  423,  19  L.  ed.  954.  Md.— 
Steiner  v.  Harding,  88  Md.  343,  41  Atl. 
799;  Baldwin  v.  Mitchell,  86  Md.  379, 
38  Atl.  775.  Ore.  —  State  v.  Estes,  34 
Ore.  196,  51  Pac.  57,  52  Pac.  571,  55 
Pac.  25.  Term.  —  Laymance  v.  Lay- 
manee,  83  Tenn.  476. 

See,  however,  Ind.  —  Board  of  Comrs. 
v.  City  of  Terre  Haute,  147  Ind.  134, 
46  N.  E.  350.  Hy.  —  Chesapeake,  O. 
&  S.  W.  E.  Co.  V.  Houseman,  8  Ky. 
L.  Eep.  778.  N.  C.  —  Fain  v.  South- 
ern E.  Co.,  130  N.  C.  29,  40  S.  E.  818. 

Neglect  of  Clerk.  —  See  infra. 

71.  Fricker  v.  Americus  Mfg.  &  Imp. 
Co.,  124  Ga.  165,  52  S.  E.  65;  O 'Sullivan 
V.  Buckner  (Md.  ),  68  Atl.  356;  Miller 
v.  Gehr,  91  Md.  709,  47  Atl.  1032.  See, 
however,  Eumsey  Mfg.  Co.  v.  Baker, 
33  Mo.  App.  239;  Chehalis  County  v. 
Pearson,  10  Wash.  216,  38  Pac.  996. 
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72.  Maynadier  v.  Armstrong,  98  Md. 
175,  56  Atl.  357;  Barham  v.  Shelton, 
221  Mo.  66,  119  S.  W.  1089. 

73.  Ark.  —  Healey  v.  Healey,  77  Ark. 
94,  90  S.  W.  845.  Ky.— Bush  v.  Lisle,  86 
Ky.  504,  6  S.  W.  330.  Md.  —  Lewin 
v.  Simpson,  38  Md.  468.  Miss.  — Boyd 
V.  Hawkins,  59  Miss.  325.  S.  C.  — 
Jacobs  v.  Gilreath,  44  S.  C.  557,  21  S.  E. 
885.  S.  D.  —  Merchants '  Nat.  Bank  v. 
McKinney,   1   S.   D.   78,  45   N.   W.   203. 

74.  Idaho.  —  Fahey  v.  Belcher,  3 
Idaho  355,  29  Pac.  112.  Md.  — Ewell 
v.  Taylor,  45  Md.  573.  Mo.— Smith 
v.  Merrill,  26  Mo.  App.  65.  N.  C.  — 
Fain  v.  Southern  E.  Co.,  130  N.  C.  29,  40 
S.  E.  818.  S.  C.— Marjenhoff  v.  Marjen- 
hoff,  40  S.  C.  545,  18  S.  E.  942.  Tex.— 
Hoefling  v.  Esser's  Estate  (Tex.  Civ. 
App.),  46  S.  W.  294. 

Other  engagements  of  counsel  not 
sufficient  excuse.  Cal.  —  Continental 
Bldg.  &  L.  Assn.  v.  Woolf,  11  Cal. 
App.  677,  106  Pac.  107.  la.  — Brown 
v.  Farmer's  Loan  &  Trust  Co.,  109  Iowa 
440,  80  N.  W.  525.  S.  C.  —  Mott  Iron 
Works  v.  Clark,  84  S.  C.  493,  66  S.  E. 
680. 

Failure  or  Neglect  of  Clerk  Held 
Insufficient.  —  Lathrop  v.  Hicks,  2  Doug. 
(Mich.)  223;  Eumsey  Mfg.  Co.  v.  Baker, 
33  Mo.  App.  239;  Kernaghan  v.  Hall, 
31  Tex.  126. 

Mistake  as  to  Time.  —  That  the  clerk, 
or  other  appellant,  was  mistaken  as  to 
the  time  in  which  the  record  should 
be  returned,  is  not  a  valid  excuse  for 
the  failure  to  transmit  in  time.  Eich- 
ardson  v.  Green,  130  U.  S.  104,  9  Sup. 
Ct.  443,  32  L.  ed.  872;  Smith  v.  Flick 
(Mo.  App),  83  S.  W.  73. 

Neglect  To  Provide  for  Costs. — That 
an  appellant  had  not  furnished  his  at- 
torney  with    money   to   pay   for   tran- 
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Readiness.  —  In  general,  the  applicant  for  relief  must  show  not  only 
good  excuse  for  his  delay,  but  must  also  show  his  readiness  to  file 
the  transcript  at  once,  or  within  a  reasonable  time.75 

(V.)  Stipulations  of  Parties.  —  Generally,  the  stipulations  of  the 
parties  will  not  avail  for  the  purpose  of  extending  the  time,70  al- 
though in  some  jurisdictions  a  written  agreement  to  that  effect  may, 
in  the  discretion  of  the  court,  be  considered  in  the  case  of  delay.77 

e.  Printing  the  Record.  —  In  many  jurisdictions  it  is  required 
either  by  statute,  or  by  rule  of  the  appellate  court,  that  the  record 
on  appeal  sliall  be  printed.78  This  requirement  applies,  in  some  juris- 
dictions, to  specified  parts  of  the  record,79  and,  in  some  jurisdictions, 
does  not  apply  to  appeals  where  the  amount  of  the  judgment  ap- 
pealed from  is  less  than  a  certain  sum.80  The  rules  may  also  specify 
the  style  and  size  of  the  type  to  be  used.81 

Printed  by  What  Time.  —  It  is  generally  sufficient,  unless  the  statute 
or  rules  otherwise  provide,  if  the  record  is  printed  by  the  time  the 
case  is  called  for  argument.82 

f.  Service  of  the  Record.  —  It  is  a  requirement  in  many  jurisdic- 
tions that  a  copy  of  the  record  shall  be  served  upon  the  appellee  or 
appellees.83 


scribing  the  record,  is  no  excuse  for 
not  transmitting  it  in  time.  Bank 
of  Monett  V.  Moulder,  43  Mo.  App.  279; 
Trotter  v.  Kleinschmidt,  21  Mont.  532, 
55  Pac.  29.  And  see  Bailey  V.  Brown, 
105  N.  C.  127,  10  S.  E.   1054. 

75.  Estep  v.  Tuck,  109  Md.  528,  72 
Atl.  459;  Boardman  v.  Taylor,  16 
Mich.    62. 

76.  Cal.  —  Wittram  V.  Crommelin, 
72  Cal.  89,  13  Pac.  160.  Fla.  —  Long 
i.  ITerrick,  28  Fla.  755,  10  So.  17.  111. 
Swafford  v.  Rosenbloom,  189  111.  392, 
59  N.  E.  790;  Chicago  Sash,  Door  & 
Blind  Mfg.  Co.  v.  Shaw,  39  111.  App. 
260.  Md.  — Powell  r.  Curtis,  78  Md. 
499,  28  Atl.  390.  Neb.  —  Dufrene  v. 
Smeaton,  59  Neb.  67,  80  N.  W.  267. 

77.  Brown  V.  Farmer's  Loan  &  T. 
Co.,  109  Iowa  440,  80  N.  W.  525;  Wal- 
ton v.  Pearson,  82  N.  C.  464. 

On  appeal  to  the  Supreme  Court  of 
the  United  States,  the  clerk  usually 
prints  the  record,  and  he  is  entitled 
in  any  case  to  his  fees  for  supervision, 
and  may  demand  them  in  advance. 
Green  v.  Elbert,  137  U.  S.  615,  11  Sup. 
Ct.  188,  34  L.  ed.  792;  Osborn  v.  United 
States,  131  U.  S.  App.  exxxviii,  33 
L.  ed.  871;  Bean  v.  Patterson,  110  U.  S. 
401,  4  Sup.  Ct.  23,  28  L.  ed.  190. 

78.  Cal.  —  Eumf  elt  V.  Trinitv  River, 
etc.  Min.  Co.,  83  Cal.  649,  24  Pac.  276. 
Mich.  —  State  University  v.  Rose,  45 
Mich.  284,  7  N.  W.  875,  5  N.  W.  674, 


•  4  N.  W.  738.  Mo.  —  Keating  v.  Lewis, 
74  Mo.  App.  226.  N.  Y.  —  Brady  v. 
Powers,  112  App.  Div.  845,  98  N.  Y. 
Supp.  237.  N.  C  — Hicks  v.  Roval, 
122  N.  C.  405,  29  S.  E.  413;  Hunt  v. 
Richmond  &  D.  R.  Co.,  107  N.  C.  447, 

12  S.  E.  378.  Ohio.  — Keefer  v. 
Myers,  59  Ohio  St.  165,  52  N.  E.  125. 
Ore.  —  Swanson  v.  Leavens,  26  Ore. 
561,  40  Pac.  230.  Pa.  — Hoff  v.  Ham- 
ilton, 28   Pa.   Super.  Ct.   76. 

Typewritten  Record.  —  A  typewrit- 
ten record  does  not  satisfy  the  rule 
requiring  a  printed  record.  Keating 
v.  Lewis,  74  Mo.  App.  226. 

79.  Gardner  v.  Leek,  52  Minn.  522, 
54  N.  W.  746;  Barnes  v.  Crawford,  119 
N.  C.  127,  25  S.  E.  791;  Wiley  v.  Bes- 
semer Min.  Co.,  117  N.  C.  489,  23  S. 
E.  448.  And  see  Carey  v.  Houston  & 
T.  C.  R.  Co.,  150  U.  S.  170,  14  Sup.  Ct. 
63,  37  L.  ed.  1041. 

80.  Mora    v.    Schick,    4    N.    M.    158, 

13  Pac.  341;  Black  v.  Minneapolis  & 
N.  Elevator  Co.,  8  N.  D.  96,  76  N.  W. 
984. 

81.  Campbell  v.  Jughardt,  50  App. 
Div.  460,  64  N.  Y.  Supp.  198.  See  lo- 
cal rules  of  court. 

82.  Bragunier  v.  Penn,  79  Md.  244, 
29  Atl.  12;  Armour  Packing  Co.  v. 
Williams,  122  N.  C.  406,  29  S.  E.  366; 
Smith  v.  Montague,  121  N.  C.  92,  28 
S.  E.  137;  Walker  v.  Scott,  102  N.  C. 
487,  9  S.  E.  488. 

83.  CaL  — Green     v.     McMann,     79 
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g.  Failure  To  Print  or  Serve.  —  The  requirements  relative  to  the 
printing  and  service  of  the  record  must  be  carefully  observed. 
Failure  to  perform  these  duties,  in  absence  of  good  cause  for  excuse 
shown  to  the  court,  may  result  either  in  a  dismissal  of  the  appeal 
or  in  an  affirmance  of  the  judgment  or  order  below.84 

7.  Amending  the  Record.  —  a.  Verity  of  Record.  —  That  the  record 
on  appeal  imports  absolute  verity,  and  also  that  for  material  defects 
in  the  record  the  appeal  will  be  dismissed,  are  propositions  that  have 
already  been  stated.85  Through  oversight  or  negligence,  however, 
an  appellate  record  may,  in  fact,  fail  to  bring  up  necessary  parts  of 
the  record  below,  or  it  may  be  incorrect  as  to  material  matters,  or 
it  may  not  be  prepared  in  accordance  with  the  rules  governing  its 
preparation. 

b.  Alleging  Diminution  of  Record.  —  At  common  law,  in  connection 
with  writs  of  error,  if  less  than  the  whole  record  is  returned,  either 
party  may  allege  a  diminution  of  the  record,  and  sue  out  the  writ  of 
certiorari  in  order  to  have  the  entire  record  brought  up  for  re- 
view.86 

c.  Amendments  at  Common  Law.  —  At  common  law,  no  defects  in 
the  writ  of  error  could  be  amended,  but  by  an  early  statute  this  was 
changed.87 

Under  the  modern  practice,  amendments  of  the  appellate  record  are 


Cal.  561,  21  Pac.  964;   Lang  v.  Specht, 

62  Cal.  145.  Fla.  —  Jacksonville,  M. 
&  P.  E.  &  Nav.  Co.  V.  Broughton,  38 
Fla.  139,  20  So.  829.  Mo. —  Laclede 
County  Bank  v.  Jones,  175  Mo.  631,  74 
S.  W.  998.     N.  Y.— Wade  v.  De  Leyer, 

63  N.  Y.  318;  Sage  v.  Volkening,  46 
N.  Y.  448. 

84.  U.  S.  —  Steever  v.  Bickman, 
109  TJ.  S.  74,  3  Sup.  Ct.  67,  27  L.  ed. 
861.  Idaho.  —  Buckingham  v.  Beid,  5 
Idaho  312,  48  Bac.  1069.  Mich. — 
Sanborn  v.  Bobinson,  22  Mich.  92. 
Mo.  —  Chinn  v.  Davis,  18  Mo.  App. 
539.  N.  Y.  — Conti  V.  Barilati,  21 
App.  Div.  476,  47  N.  Y.  Supp.  688; 
Wetter  v.  Erichs,  21  App.  Div.  475, 
47  N.  Y.  Supp.  688.  N.  C.  —  Stroud  v. 
Western  Union  Tel.  Co.,  133  N.  C.  253, 
45  S.  E.  592;  Thurber  v.  Eastern  Bldg. 
&  L.  Assn.,  118  N.  C.  129,  24  S.  E. 
730.  Ore.  —  Swanson  v.  Leavens,  26 
Ore.  561,  40  Bac.  230.  S.  C.  —  Bowker 
Fertilizer  Co.  v.  Woodward,  41  S.  C. 
547,  19  S.  E.  498.  Wis.  —  Ingersoll  v. 
Mecklem,  16  Wis.  90. 

Compare  Mora  v.  Schick,  4  N.  M. 
158,  13  Pac.  341.  And  see  MeVay  v. 
Bridgman,  17  S.  D.  424,  97  N.  W.  20. 

85.  See  ante,  VII,  C,  4,  5. 

86.  Tidd's    Br.,    p.    1167-1172.     See, 
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in  general,  the  title  "Certiorari."  See, 
also,  the  title  "Error,  Writ  of." 

Time  of  Application.  —  As  a  gen- 
eral rule,  certiorari,  or  other  proceed- 
ings, to  complete  the  record  will  not 
be  allowed  unless  applied  for  before 
the  submission  of  the  cause.  U.  S.  — 
Tefft  v.  Stern,  74  Fed.  755,  21  C.  C.  A. 
73.  Cal.  —  Bennett  V.  Creditors,  22 
Cal.  38.  Ga.  — Shealy  v.  Toole,  66  Ga. 
573.  Minn.  —  Anderson  v.  St.  Croix 
Lumb.  Co.,  47  Minn.  24,  49  N.  W.  407. 
Mo.  — State  v.  Brown,  119  Mo.  527, 
25  S.  W.  200,  24  S.  W.  1027.  Tex. — 
Hayslip  V.  Bomeroy,  7  Tex.  Civ.  App. 
629,  32  S.  W.  124.  Wash.  —  Boyer  v. 
Boyer,  4  Wash.  80,  29  Bac.  981.  See, 
however,  Burton  v.  Ferguson,  69  Ind. 
486;  Boyer  v.  Teague,  106  N.  C.  571, 
11  S.  E.  330. 

87.  Brior  to  the  statute  of  5  Geo.  I. 
c.  13  (A.  D.  1718),  no  defects  in  the 
writ  of  error  could  be  amended,  but 
after  this  statute  it  became  the  prac- 
tice to  amend  the  writ  in  certain  par- 
ticulars, as  for  example,  striking  out 
the  name  of  a  party.  The  statute  of 
amendments  did  not,  however,  extend 
to  all  faults  or  defects,  and  the  sta- 
tute   applied    to    amendments    of    the 
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permissible,  in  all  jurisdictions,  in  accordance  with  the  terms  and 
provisions  of  the  local  statutes  and  rules  of  court.88 

d.  Amendments  by  Lower  Court.  —  Amendments  of  the  lower 
record  are  to  be  distinguished  from  amendments  of  the  appellate 
record.  While,  as  a  rule,  the  authority  of  the  lower  court  to  amend 
its  own  record  is  not  affected  by  the  fact  that  an  appeal  has  been 
taken,89  yet  the  appellate  record,  when  filed,  is  in  the  custody  of  the 
higher  court,  and  amendments  to  it  are  no  longer  within  the  power 
of  the  court  below.90 

e.  Amendments  by  Higher  Court.  —  In  absence  of  a  statutory  pro- 
vision, the  general  rule  is  that  the  appellate  court  has  no  power  to 
amend,  in  any  material  way,  the  record  on  appeal.91    Mere  clerical 


writ,    not    to    amendments    of   the    rec- 
ord.    See  Tidd's  Pr.,  1161,  1162. 

88.  Amendments.  —  The  local  stat- 
utes and  rules  of  court  must  be  con- 
sulted for  each  jurisdiction. 
however,  in  general,  the  following  ref- 
erences: U.  S.  —  Idaho  &  Oregon 
Land  Imp.  Co.  V.  Bradburv,  132  U.  S. 
509,  10  Sup.  Ct.  177,  33  L.  ed.  433.  Ark. 
Poole  v.  Oliver,  89  Ark.  85,  115  S.  W. 
PS2.  Cal.  —  Duffv  v.  Duffy,  104  Cal. 
60J,  38  Pac.  443.  Colo.  —  McKenzie 
r.  Murphy,  29  Colo.  485,  68  Pac.  838. 
Ky. —  Trapp  v.  Fidelity  Xat.  Bank, 
19  Ky.  L.  Rep.  1114,  43  S.  W.  470. 
Mass. —  Fay  v.  Walsh,  190  Mass.  374, 
77  N.  E.  44.  Mo.  —  Kreyling  V. 
O'Reilly,  97  Mo.  A  pp.  384,  71  S.  W. 
372.  N.  H.  —  Walker  v.  B.  &  M.  E. 
R.,  71  X.  H.  271,  51  Atl.  918.  N.  Y. 
Rogers  V.  Edmonds,  55  Hun  604,  7  N. 
Y.  Supp.  881.  Ohio.  — Second  Nat. 
Bank  v.  Moderwell,  59  Ohio  St.  221, 
52  X.  E.  194.  Okla.  —  England  Bros. 
v.  Young,  105  Pac.  654.  Tex.  —  Nail 
v.  First  Nat.  Bank  (Tex.  Civ.  App.). 
118  S.  W.  1084,  may  file  new  tran- 
script incorporating  assignment  of 
errors. 

Different  Record. — Amendments  thai 
would  result  in  an  entirely  different 
record  from  the  one  originally  pre- 
sented will  not  be  allowed.  Eicholtz 
r.  Holmes,  6  Wash.  297,  34  Pac.  151. 

89.  Crawford  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  171  Mo.  68,  66  S.  W.  350; 
Com.  r.  Haines.  15  Phila.  (Pa.)  399. 
Relating  to  the  power  of  the  lower 
court  to  amend  its  record  during  the 
term,   see   page   324. 

90.  Ga.  —  Perry  v.  Central  R.,  74 
Ga.  411.  Kan.  —  Chicago  Lumb.  Co. 
v.    Tomlinson,    54    Kan.    770,    39    Pac. 


694.  Mo — Stewart  v.  Stringer,  41  Mo 
400,  97  Am.  Dec.  278.  N.  D.  — 
Moore  v.  Booker,  4  N.  D  543 
62  X.  W.  607.  S.  D.-Hcd'lun  v. 
Holy  Terror  Min.  Co.,  14  S.  D.  369 
85  X.  W.  861. 

Legislative  Interference  With  Rec- 
ords  Unconstitutional The  su- 
preme court  of  Indiana  in  declaring 
unconstitutional  a  statute  providing  for 
the  withdrawal  and  modification  of 
transcripts  on  appeal  has  said:  "The 
legislature  has  no  more  authority  to 
alter  the  records  of  a  court  than  has  a 
court  to  change  the  journal  of  legisla- 
tive proceedings.  .  .  .  Where  a  tran- 
script is  filed  in  the  proper  court  upon 
appeal  and  notice  is  given  to  the  ap- 
pellee, if  necessary,  the  jurisdiction  of 
the  court  to  which  the  appeal  is  taken 
is  complete,  and  the  transcript  be- 
comes a  record  of  that  court.  Such 
record  cannot  be  removed,  altered,  or 
amended  without  the  leave  of  the  court 
in  which  the  appeal  is  pending,  and 
any  addition  to  or  diminution  of  the 
record  without  the  leave  of  the  court 
is  a  mere  mutilation  or  interpolation, 
having  no  le.L'al  efficacy.  The  legisla- 
ture cannot  come  into  the  courts  after 
their  records  are  made  up,  and  alter, 
add  to,  or  destroy  them."  Johnson 
v.  Gebhauer,  159  Ind.  271,  64  X.  E. 
855. 

91.  Ark.  —  Hagrerman  v.  Moon,  6S 
Ark.  279,  57  S.  W.  935.  Cal.  —  Clare 
v.  Sacramento  Elec.  P.  &  L.  Co.,  122 
Cal.  504,  55  Pac.  326;  Santa  Barbara 
r.  Eldred,95  Cal.  378,  30  Pac.  562;  Boyd 
v.  Burrel,  60  Cal.  280.  111.— Field  v 
Field.  215  111.  496,  74  N.  E.  443;  Friend 
v.  Cohen,  160  111.  185,  43  N.  E.  344.  Ind. 
Smith  v.  Goetz,  20  Ind.  App.  142  49 
X.  E.  386,  50  N.  E.  397.     la.  —  Gardner 
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errors,  however,  may  be  corrected  or  disregarded,92  and  under  stat- 
utes or  rules,  an  appellate  court  may  allow  and  order  amendments, 
such  amendments,  however,  being  made  by  proceedings  below,  and 
then  certified  to  the  court  above,93  and  upon  suggestion  of  a  diminu- 
tion of  the  record,  the  entire  record  below,  or  such  omitted  parts 
as  are  material,  may  be  brought  up  by  writ  of  certiorari,  or  by  an 
order  of  the  appellate  court  as  a  statutory  substitute  for  such  writ.94 


v.  Burlington,  etc.  E.  Co  ,  68  Iowa  588, 
27  N.  W.768.  Kan.  —  Board  of  Comrs. 
V.  Citizen's  Nat.  Bank,  6  Kan.  App. 
330,  51  Pac.  55.  Neb.  — J.  Thompson 
&  Sons'  Mfg.  Co.  *>*.  Nicholls,  52  Neb. 
312,  72  N.  W.  217;  Merchants  Savings 
Bank  of  Providence  V.  Noll,  50  Neb. 
615  70  N.  W.  247;  Weander  v.  John- 
son,' 42  Neb.  117,  60  N.  W.  353.  Ohio. 
Cleveland  &  M.  V.  B.  Co.  v.  Wick, 
35  Ohio  St.  247.  Okla.  —  Wade  v. 
Go-M,  8  Okla.  690,  59  Pac.  11.  Ore.— 
Doij,r*  v.  Nickum,  2  Ore.  202.  Utah.  — 
Boyle  V.  Union  Pac.  B.  Co.,  25  Utah 
420  71  Pac.  988.  W.  Va.  —  Wm.  James 
Sons  &  Co.  v.  Gott  &  Ball,  55  W.  Va. 
223,  47  S.  E.  649. 

92.  U.  S. — United  States  v.  Wilkin- 
son, 12  How.  246,  13  L.  ed.  974.  Ala. 
Levystein  v.  Marks,  56  Ala.  564.  Ga. — 
McDaniel  V.  Columbus  Fertilizer  Co., 
109  Ga.  284,  34  S.  E.  598.  Kan.— 
Edmonson  v.  Beals,  27  Kan.  656;  St. 
Louis  &  S.  F.  B.  Co.  v.  Blakely,  6 
Kan.  App.  814,  49  Pac.  752.  Ky.— 
Williams  v.  Norris,  2  Litt.  157.  Mo.— 
Todd  v.  Gunn's  Admr.,  21  Mo.  306. 
Wis.  —  Schweppe  v.  Wellauer,  76  Wis. 
19,  45  N.  W.  17. 

Extent  of  Corrections.  —  While  the 
court  may  ignore  and  amend  clerical 
errors  where  such  errors  clearly  appear, 
and  may  substitute  correct  dates "  for 
dates  erroneously  stated,  if  the  entire 
record  contain  enough  to  show  the  cler- 
ical error,  and  enough  from  which  the 
court  may  gather  the  correct  date, 
nevertheless,  the  court  may  not  assume 
to  change  a  material  matter  in  a  rec- 
ord on  the  claim  that  such  matter  is 
wrong  because  of  a  clerical  error,  unless 
it  clearly  appears  to  be  such.  Douglass 
v.  McNamee,  70  Kan.  474,  78  Pac.  834. 
Error  Must  Be  Positive.  —  Although 
the  date  of  "1898,"  as  the  year  in 
which  a  deed  was  recorded,  was  prob- 
ably a  clerical  error  made  in  transcrib- 
ing the  statement  of  facts,  and  the  year 
"1893"  was  probably  intended,  as 
seems  likely  from  the  other  facts  in 
the  transcript,  yet  the  appellate  court 
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cannot  correct  such  an  alleged  error 
as  requested  by  appellant.  He  should 
have  applied  for  a  writ  of  certiorari 
to  perfect  the  record.  Smith  v.  Bunch, 
31  Tex.  Civ.  App.  541,  73  S.  W.  559. 

93.  U.  S.  —  Continental  Life  Ins.  Co. 
v.  Ehoads,  119  U.  S.  237,  7  Sup.  Ct. 
193,  30  L.  ed.  380.  CaL  — French  v. 
McCarthy,  125  Cal.  508,  58  Pac.  154. 
Conn. — Griswold  v.  Guilford,  75  Conn. 
192,  52  Atl.  742.  Md. — Bowman  v.  Lit- 
tle, 101  Md.  273,  61  Atl.  223,  657,  1084. 
Mont. — Pardee  v.  Murray,  4  Mont.  35,  1 
Pac.  737.  N.  Y.  —  See  Vanderbergh  v. 
Mathews,  52  App.  Div.  616,  65  N.  Y. 
Supp.  365,  7  N.  Y.  Ann.  Cas.  484. 
Tex.  —  Gulf,  B.  &  K.  C.  B.  Co.  v.  East- 
ham  (Tex.  Civ.  App.),  54  S.  W.  648. 
W.  Va.  — Wells  v.  Smith,  49  W.  Va. 
78,  38  S.  E.  547.  Wis.  —  See  Milwau- 
kee Trust  Co.  v.  Sherwin,  121  Wis. 
468,  98  N.  W.  223,  99  N.  W.  229. 

See,  further,  references  in  next  pre- 
ceding note  91.  The  practice  regulat- 
ing amendments  varies,  however,  in 
details,  and  the  local  statutes  and  rules 
of  court  must  be  consulted  in  the  sev- 
eral jurisdictions.     See  also  page  384. 

Continuance  for  Amending.  —  When 
amendments  are  desired  to  be  made  in 
the  lower  court,  after  the  appellate 
record  has  been  filed,  it  is  generally 
within  the  discretion  of  the  appellate 
court  to  grant  a  continuance  in  order 
that  proceedings  to  amend  may  be 
taken.  Ala.  —  Alabama  &  M.  E.  Co. 
v.  Hungerford,  41  Ala.  388.  Ga. — 
Smith  V.  Wrightsville  &  T.  E.  Co.,  83 
Ga.  671,  10  S.  E.  361.  111.  — Wolf 
v.  Hope,  210  111.  50,  70  N.  E.  1082. 
Ky.  —  Williams  v.  Thompson,  4  Ky.  L. 
Eep.  9.  But  see  Baker  v.  Heaps,  53 
111.  App.  499;  Barber  v.  Scott,  92  Iowa 
52,    60   N.   W.   497. 

94.  U.  S.  —  Hobbs  v.  Nat.  Bank  of 
Commerce,  93  Fed.  615,  35  C.  C.  A.  487. 
Ariz.  —  Thomas  v.  Territory,  10  Ariz. 
180,  85  Pac.  1063.  Colo.  — Baer  Bros. 
Land  &  Cattle  Co.  v.  Wilson,  32  Colo. 
500,     77     Pac.     245.     Ga.  — Wyatt     v. 
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f.  Additional  or  Supplemental  Transcript.  —  By  force  of  statute  in 
some  jurisdictions,  the  appellate  record,  in  case  of  omissions,  may  be 
corrected  by  the  filing  of  an  additional,  or  supplemental  record,  or 
transcript,  good  cause  being  shown  for  such  proceedings.95  The 
conditions,  however,  imposed  by  the  statute,  or  rules  of  court,  must 
be  duly  observed.96 

g.  Striking  Out  Matter.  —  The  appellate  record  may  be  corrected 
by  the  reviewing  court  by  the  striking  out  of  irrelevant  matter,  or 
of  matters  improperly,  and  without  authority,  incorporated  within 
the  transcript  and  forming  no  part  of  the  record  below.97 

h.  Stipidations  of  Parties.  —  The  mere  stipulations  or  agreements 
of  the  parties  cannot  avail  to  amend  the  appellate" record.98 

i.  Waiving  Defects.  —  AVhile  defects  in  matters  jurisdictional,  or 
in  matters  of  mandatory  procedure,  upon  appeal,  cannot  be  waived 


Crowder,  112  Ga.  1G8,  37  S.  E.  380. 
Mont.  —  Shadville  v.  Barker,  26  Mont. 
45,  66  Pac.  496.  See  McDonald  v. 
Shreve,  12  Mont.  82,  29  Pac.  729.  N.  J. 
Matthews  r.  Eooye,  58  N.  J.  L.  593, 
34  Atl.  754.  Ore.  —  Thebault  v.  Len- 
non,  39  Ore.  280,  64  Pac.  449,  87  Am. 
St.  Rep.  657.  Fa.  —  Clark  v.  Clark,  180 
Pa.  186,  36  Atl.  747.  See,  in  general, 
the   title   "Certiorari." 

Remanding  Record  for  Correction. — 
See  page  384. 

95.  Colo.  —  Stratton's  Independence 
r.  Midland  Terminal  E.  Co.,  32  Colo. 
493,  77  Pac.  247;  Stebbins  v.  Anthony, 
5  Colo.  342.  111.  —  Wolf  v.  Hope,  210 
111.  50,  70  N.  E.  1082;  Farrell  r.  Illinois 
Cent.  R.  Co.,  92  111.  App.  464;  O'Kane 
v.  West  End  Dry  Goods  Store,  79  111. 
App.  191.  la.  —  Loesche  0.  Goerdt,  123 
Iowa  55,  98  N.  W.  571.  Wash.— 
Johnston  V.  Gerry,  34  Wash.  524,  76 
Pac.  258,  77  Pac.  503.  But  see  Wat- 
son v.  Sawyer,  12  Wash.  35,  40  Pac. 
413,  41  Pac.  43.  See,  however,  Baker 
v.  Loring,  65  Mo.  527. 

96.  Telluride,  etc.  Co.  V.  Rio  Grande 
W.  R.  Co.,  175  U.  S.  639,  20  Sup.  Ct. 
245.  44  L.  ed.  305;  Thomas  v.  John 
O'Brien  Lumb.  Co.,  185  111.  374,  56 
N.  E.  1113;  Mahler  v.  Sanche,  117  111. 
App.  572;  O'Kane  V.  West  End  Dry- 
Goods  Store,  79  111.  App.  191. 

97.  U.  S.  —  Tuttle  v.  Claflin,  88  Fed. 
12:2.  P>1  C.  C.  A.  419.  Conn.  —  McCnsker 
r.  Spier,  72  Conn.  628,  45  Atl.  1011. 
D.  C.  —  Siggers  r.  Snow,  15  App. 
Cas.  407.  Idaho.  —  Swanson  v.  Groat, 
12  Idaho  148,  85  Pac.  384;  Wil- 
liams V.  Boise  Basin  Mining  & 
Development  Co.,  11  Idaho  233,  81 
Pac.  646.     IU.  —  Soule  v.  People,  205  111. 


618,  69  N.  E.  22.  Kan.  —  Wolfley  v 
Rising,  12  Kan.  535.  Ky.  —  Alcock  v. 
Teeters,  22  Ky.  L.  Rep.  149,  56  S.  W. 
723.  Mont.  —  Threlkeld  v.  O'Neal,  26 
Mont.  209,  66  Pac.  940;  Conklin  v. 
Cullen,  25  Mont.  214,  64  Pac.  502.  Neb. 
Keeley  Institute  of  Kansas  v.  Rig^s, 
70  Neb.  134,  96  N.  W.  1010.  Nev.— 
Robinson  v.  Kind,  25  Nev.  261,  59  Pac 
863,  62  Pac.  705;  Paul  v.  Cragnaz,  25 
Nev.  293,  59  Pac.  57,  60  Pac.  983,  47 
L.  R.  A.  540.  N.  Y.  — Sweeny  v.  Kel- 
logg, 96  App.  Div.  399,  89  N.  Y.  Supp. 
314.  Okla.  —  United  States  v.  Choc- 
taw, O.  &  G.  R.  Co.,  3  Okla.  404,  41 
Vac.  729.  Wash. —  City  of  Tacoma  v. 
Tacoma  Light  &  Water  Co.,  16  Wash 
288,  47  Pac.   738. 

98.  U.  S.  — Hoe  v.  Wilson,  9  Wall 
501,  19  L.  ed.  762;  Ca.e  r.  Hall,  94 
Fed.  300,  36  C.  C.  A.  259.  Fla.— 
Pickett  v.  Bryan,  34  Fla.  38,  15  So. 
681.  Ga.  —  Baldwin  v.  Lee,  7  Ga.  186. 
Ind.  —  Citv  of  Indianapolis  v.  Turner, 
23  Ind.  App.  139,  55  N.  E.  41.  Kan.  — 
Parker  v.  Remington  Sewing  Mach. 
Co.,  24  Kan.  31.  Md.  —  Philadelphia, 
W.  &  B.  R.  Co.  v.  Shipley,  72  Md.  88, 
19  Atl.  1.  Mass.  —  Robinson  v.  Brown, 
182  Mass.  266,  65  N.  E.  377;  Com.  v. 
Suffolk  Trust  Co.,  161  Mass.  550,  37 
X.  E.  757.  Tex.  —  Tennille  v.  Morgan 
(Tex.  Civ.  App.),  35  S.  W.  514. 

Permission  of  Court.  —  By  the  per- 
mission of  the  court,  in  some  jurisdic- 
tions, the  parties  may,  however,  by 
agreement,  correct  errors  in  order  to 
make  the  appellate  record  conform  to 
the  facts  below.  Philadelphia,  W.  & 
B.  R.  Co.  V.  Shipley,  72  Md.  88,  19 
Atl    1;    Camp    v.    Wabash    R.    Co.,    94 

vol  n 
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by  the  parties,"  nevertheless  objections  to  other  defects  may  gen- 
erally be  waived  either  by  express  stipulation  of  the  parties,1  or  by 
such  conduct  on  their  part  as  implies  an  agreement  to  waive.2  More- 
over, a  party  who  might  have  objected  to  a  defect  may  waive  his 
right  to  do  so  by  conduct  amounting  to  estoppel.3 

j.  Procedure  For  Amending.  —  The  usual  procedure  under  the  stat- 
utes for  amending  the  record  is  by  motion  or  petition,4  and  for  all 
material  amendments,  due  notice  must  be  given  to  adverse  parties.5 


Mo.  App.  272.  And  see  Collins  v.  Baker, 
6  Mo.  App.   588. 

Compare  Mobile  Sav.  Bank  v.  Fry,  69 
Ala.  348. 

99.  Ind.  —  Davis  v.  Union  Trust  Co., 
150  Ind.  46,  49  N.  E.  817,  evidence  not 
filed  prior  to  incorporation  in  bill  of 
exceptions.  la.  —  Sloan  v.  Davis,  105 
Iowa  97,  74  N.  W.  922,  absence  of 
authentication  of  record.  Nev.  —  April 
Pool  Gold  Min.,  etc.  Co.  v.  Dula,  24 
Nev.  289,  52  Pac.  648,  stipulation  waiv- 
ing certificate  of  identification  of  docu- 
mentary evidence  by  lower  court.  Ore. 
In  re  Plunkett's  Estate,  33  Ore.  414, 
54  Pac.  152,  failure  of  record  to  show 
jurisdiction. 

See,  however,  Petrie  v.  Coulter,  10 
Okla.  257,  61  Pac.  1058. 

1.  Cal.  —  Solomon  v.  Keese,   34  Cal 

28.     Ill Morrison     V.     Austin    State 

Bank,  213  111.  472,  72  N.  E.  1109,  104 
Am.  St.  Rep.  225.  Ind.  — Craig  v 
Craig,  90  Ind.  215.  La.  —  Huey  v. 
Police  Jury  of  Jackson  Parish,  33  La. 
Ann.  1091.  Minn.  — Hall  v.  Smith,  16 
Minn.  58.  Wis.  —  Carroll  v.  More,  30 
Wis.  574. 

2,  U.  S.  —  Wilson  v.  Chicago  Lumb. 
&  Timb.  Co.,  143  Fed.  705,  74  C.  C.  A. 
529.  Ala. — 'Thompson  v.  Lea,  28  Ala. 
453.  Colo.  —  Murphy  v.  Cunningham, 
1  Colo.  467.  Mass.  —  Fish  v.  Fiske,  154 
Mass.  302,  28  N.  E.  278.  Neb.  — Cole- 
man V.  Spearman,  Snodgrass  &  Co.,  68 
Neb.  28,  93  N.  W.  983;  Yates  v.  Kin- 
ney, 23  Neb.  648,  37  N.  W.  590.  Tenn. 
Sugg  v.  Farmers'  Mut.  Ins.  Assn. 
(Tenn.  Ch.  App.),  63  S.  W.  226;  Barks- 
dale  v.  Ward  (Tenn.  Ch.  App.),  46  S. 
W.   771. 

Waiver  of  Transcript.  —  Abstract. — 
Where  an  abstract  contains  an  ex- 
press stipulation  that  no  transcript  shall 
be  required,  the  effect  of  such  a  stipu- 
lation certainly  waives  a  transcript,  but 
it  does  not  waive  defects  in  the  ab- 
stract itself.  Allen  v.  Hull,  56  Iowa 
767,  9  N.  W.  387. 

Vol.  II 


3.  Colo.  —  Brown  v.  Keegan,  32  Colo. 
463,  76  Pac.  1056.  la.  — Sarvis  v.  Cas- 
ter, 116  Iowa  707,  89  N.  W.  84;  Van 
Ormer  v.  Harley,  102  Iowa  150,  71 
N.  W.  241.  Me.  — Howard  v.  Folger, 
15  Me.  447.  Mich.  —  Loveland  v.  Peter, 
108  Mich.  154,  65  N.  W.  748.  Mo. — 
Haseltine  v.  Messmore,  184  Mo.  298, 
82  S.  W.  115;  Lewellyn  v.  Lewellyn, 
87  Mo.  App.  9;  Bombeck  V.  Bombeck, 
18  Mo.  App.  26.  Neb.  —  Cattle  v.  Had- 
dox,  14  Neb.  59,  14  N.  W.  803.  Nev.  — 
Bliss  v.  Grayson,  24  Nev.  422,  56  Pac. 
231.  N.  Y.  —  Cooley  v.  Pennsylvania 
R.  Co.,  40  Misc.  239,  81  N.  Y.  Supp. 
692.  Utah.  —  McGrath  v.  Tallent,  7 
Utah  256,  26  Pac.  574.  Wash.  —  Herr- 
man  v.  G.  N.  R.  Co.,  27  Wash.  472, 
68   Pac.  82,  57   L.   R.  A.   390. 

4.  U.  S.  —  United  States  V.  Adams, 
9  Wall.  661,  19  L.  ed.  808.  Cal.— 
Springer  v.  Springer,  132  Cal.  xviii, 
64  Pac.  470.  111.  —  Newman  V.  Ravens- 
croft,  67  HI.  496.  Ind.  — Ferris  v. 
State,  156  Ind.  224,  59  N.  E.  475;  Lake 
Erie  &  W.  R.  Co.  v.  Bates,  17  Ind.  App. 
386,  46  N.  E.  831.  la.  —  Sloan  v. 
Davies,  105  Iowa  97,  74  N.  W.  922. 
Mont.  —  McDonald  v.  Shreve,  12  Mont. 
82,  29  Pac.  729.  N.  Y.  —  Bliss  v.  Hogg- 
son,  84  N.  Y.  667.  S.  D.  — Foley- 
Wadsworth  Implement  Co.  v.  Porteous, 
7  S.  D.  34,  63  N.  W.  155.  See  also 
page  381. 

Diminution  of  Record.  —  As  to  the 
common-law  procedure  of  alleging  dimi- 
nution of  the  record  and  certiorari,  see 
ante,  VII,  C,  7,  b.  See,  also,  Matthews 
v.  Booye,  58  N.  J.  L.  593,  34  Atl.  754. 

5.  D.  C.  —  Washington  Market  Co. 
V.  Summy,  3  MacArthur  59.  HI.  — 
Goodrich  v.  City  of  Minonk,  62  111. 
121.  Ind.  — Lake  Erie  &  W.  R.  Co.  v. 
Bates,  17  Ind.  App.  386,  46  N.  E.  831. 
N.  Y.  —  Bliss  v.  Hoggson,  84  N.  Y.  667. 
S.  C  — State  v.  Perry,  49  S.  C.  269, 
27  S.  E.  99. 

Amending  Certificate  of  Transcript. 
That  upon  leave  of  the  appellate  court 
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W  hen  application  is  made  in  the  appellate  court,  affidavits  may  be 
required  in  support  of  the  application.6  Upon  order  granting  leave 
to  amend,  the  record  may,  in  some  jurisdictions,  be  remanded  to  the 
lower  court  for  correction,7  or,  by  certiorari  or  its  statutory  sub- 
stitute, the  lower  record  may  be  brought  up  to  the  appellate  court. 
as  previously  stated.8 

k.  Time  For  Amending.  —  The  time  within  which  the  record  may 
be  amended  varies  in  the  different  jurisdictions.  The  statute  or  rule 
may  limit  the  time  definitely,9  or  it  may  provide  that  amendments 
must  be  made  within  "a  reasonable  time."10  In  other  jurisdictions, 
it  is  held  that  amendments,  if  made,  must  be  made  within  the  time 
allowed  for  the  taking  of  appeals.11  An  application  for  an  amend- 
ment after  dismissal  for  deficiency,12  or  after  the  original  opinion 
has  been  handed  down,13  is  too  late. 


to  amend  a  defective  certification  of 
the  transcript  no  notice  to  the  adverse 
party  is  necessary,  see  Littl  ;ohn  V. 
Miller,  5  Wash.  399,  31  Pac. 

6.  Riggan  v.  Sledge,  116  N.  C.  87, 
20  S.  E.  1016;  Foley- Wadsworth  Imp. 
Co.  P.  Portenus,  7  S.  D.  34,  63  X.  W. 
155. 

7.  Ky.  —  Wade  v.  Covington  City 
Nat.  Bank,  2    Ky.  L.  Rep.  438.     La.— 

ton  p.  Mitehel,  113  La.  921,  37 
So.  877;  S.  D.  Moodv  &  Co.  v.  Spotorns, 
112  La.  1008,  36  So.  836.  Md.  —  Car- 
roll r.  Hutton,  90  Md.  636,  45  Atl.  886. 
Mich.  —  Lambert  r.  Griffith,  40  Mich 
174.  Neb.  —  Hoagland  v.  Van  Etten, 
27    Xe1..    7  .     N.  Y.— 

In  re  Strasburger  's  Estate,  54  Hun  637 
7  N.  Y.  Supp.  547.  See  Birnbaum  r 
May,  170  X.  Y.  314,  63  X.  E.  347. 
N.  C.  —  Orion  Knitting  Mills  V.  U.  8. 
Fidelity,  etc.  Co.,  136  X.  C 
S.  E.  652.  Pa.  —  In  re  Pittsburg 
Wagon  Works.  198  Pa.  250,  47  •  Atl. 
966;  Wain  r.  Beaver.  161  Pa.  605 
Atl.  493.  S.  C  — State  v.  Perry,  49 
S.  C.  269.   27  S.  E.  99.     See  Durant  V  |  ,i«i0n 


Simpson,  19    Wash.    628,    54    Pac.    29. 

10.  State  v.  Terre  Haute  &  L  R. 
Co.,  64  Ind.  297;  Williams  v.  Thomp- 
son, 80  Ky.  325  (holding  a  delay  of 
three  years  an  unreasonable  time). 

11.  Bridge  v.  Main  St.  Hotel  Co.. 
02  Kan.  866,  61  Pac.  754  (inserting 
order  of  revivor);  Van  Clief  v.  Merse- 
reau,  8  Abb.  Pr.   X.   8.    (X.   Y.)   193. 

Before  Case  Is  Called  for  Argument. 
Some  cases  hold  that  an  amendment 
must  be  applied  for  before  the  case 
is  called  for  argument.  Western  Wheel 
Scraper  Co.  v.  Kolkmeyer,  91  Mo.  App. 
unless  by  consent  of  adverse 
party.  See,  also,  Shealy  v.  Toole,  66 
Ga.  573. 

Before  Case  Is  Called  for  Argument. 
Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76 
Ala.  321.  Cal.  —  Bennett  V.  Creditors, 
22  Cal.  3S.  111.  — Purvis  V.  Staudifer, 
14  HI.  App.  435.  La.  —  Conery  v. 
Creditors,  116. La.  535,  40  So.  863.  And 
see  Luce  v.  Shoff,  70  Ind.  152,  holding 
that  clerical  errors  must  be  amended 
before     cause     is     distributed     for     de- 


Durant.  35  S.  C.  604,  14  S.  E.  391.  See 
also,  Oorrell  r.  Georgia  Const.  &  Inv. 
Co.,  35  S.  C.  593.  it  S.  E.  65.  Tenn.— 
Gaut  V.  Wimberly,  99  Tenn.  406.  42 
S.  W.  205;  Mvnatt  V.  Hubbs,  1  Heisk. 
Wis.  —  Murphey  v.  Weil,  SO  Wis. 
643,  57  N.  W.  1112. 

8.  See  -  .st  preceding  note  49. 

9.  El.  — Mason  v.  Gibson,  13  HI. 
App.  463.  for  filing  supplemental  tran- 
script. Ohio.  —  Cleveland  Retail  Gro- 
cers' Assn.  v.  Exton,  18  Ohio  C. 
C.  315.  S.  D.  —  Hedlun  v.  Holv  Terror 
Min.  Co..  14  S.  D.  369,  85  X.  *W.  861. 
Wash.  —  Seattle,  L.   S.   &  E.  R.  Co.  v. 

25 


Time  May  Ee  Jurisdictional.  —  The 
nature  of  the  amendment  may  affect 
the  question  of  the  time  of  amend- 
ment. Thus,  -where  a  record  is  so  de- 
fective that  the  court  obtains  no  juris- 
diction, as,  for  instance,  where  the  tran- 
script is  without  authentication,  the 
court  cannot  allow  its  correction  after 
the  time  for  filing  a  transcript  has 
I.  Fromholz  v.  McGahev.  85  Neb. 
205,  122  X.  W.  879.  Compare  Moss  v. 
Robertson,  56  Xeb.  774,  77  N.  W.  403. 

12.  Drake   v.    New   York  Iron   Mine, 
38  App.  Div.  71,  55  X.  Y.  Supp.  920. 

13.  Colo.  —  Carnahan  V.  Connolly,  17 

vol.  n 
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8.  Assignment  of  Errors. — in  General. — At  common  law,  an 
assignment  of  errors,  which  is  in  the  nature  of  a  declaration,14  must 
be  filed  in  the  appellate  court  within  due  time  after  the  record  is 
certified.15  The  modern  practice,  however,  in  connection  with  writs 
of  error  requires  that  the  assignment  of  errors  shall  be  returned 
with  the  writ.16 

Moreover,  in  appeals  generally,  an  assignment  of  errors  must  be 
specifically  made,  unless  the  error  is  apparent  of  record,  otherwise 
the  appeal  may  be  dismissed,  or  the  judgment  below  affirmed.  These 
questions  are,  however,  discussed  in  a  special  title,  to  which  the 
reader  is  referred.17 

9.  Briefs. — in  General. — The  requirements  relative  to  the  prep- 
aration and  filing  of  briefs,  in  connection  with  appellate  procedure, 
are  made  a  separate  topic  in  these  volumes.18 

VIII.  PROCEEDINGS  IN  THE  APPELLATE  COURT.  —  A.  Dis- 
missal of  Appeal.  —  1.  In  General.  —  In  accordance  with  the  stat- 
utes, or  rules  and  practice  of  courts,  an  appeal  may  be  dismissed. 
That  this  may  result  from  failure  to  take  or  perfect  an  appeal  in  the 
manner  prescribed  by  law  has  been  referred  to,  a  number  of  times, 
in  the  preceding  pages.19  The  general  principles  relating  to  dis- 
missal remain,  however,  to  be  considered. 

2.  By  What  Court.  —  As  previously  stated,  the  jurisdiction  of  the 
lower  court  over  the  proceedings  is  suspended,  during  the  pendency 
of  the  appeal,  consequently  that  court  has  no  power  to  order  its 
dismissal.20     The  authority  to  dismiss  an  appeal  resides  in  the  juris- 


Colo.  App.  98,  68  Pac.  836.  N.  D. — 
Ricks  v.  Bergsvendsen,  8  N.  D.  578,  80 
N.  W.  768.  S.  C.  —  Moore  v.  Trimmier, 
32  S.  C.  511,  11  S.  E.  548,  552.  But 
see  Allen  v.  LeMoyne,  101  111.  655.     - 

Rehearing  — Amendment  on  rehear- 
ing too  late.  Phenix  Ins.  Co.  v.  Lorenz, 
7  Ind.  App.  266,  34  N.  E.  495;  Clark- 
Harris  Co.  V.  Douthitt,  5  Wash.  96,  31 
Pac.  422. 

14.  2  Bac.  Abr.  216;  Tidd's  Pr. 
1168. 

To  an  assignment  of  errors,  the  de- 
fendant in  error  may  plead  or  demur. 
The  common  plea,  or  joinder  in  error 
{in  nullo  est  erratum)  is  in  the  nature 
of  a  demurrer,  and  at  once  refers  tne 
matter  of  law  arising  thereon  to  the 
judgment  of  the  court.  This  is  known 
as  the  issue  in  error.  Tidd's  Pr.,  1173, 
1175. 

15.  It  was  the  early  rule,  at  com- 
mon law,  that  after  the  record  was 
certified,  the  plaintiff  in  error  must 
have  assigned  his  errors,  and  sued  out 
a  scire  facias  ad  audiendum  errores 
to  bring  in  the  defendant  in  error,  th9 

vol.  n 


same  term,  or  the  term  next  after,  the 
record  was  cercified. 

16.  This  is  the  rule  in  the  federal 
courts.  See,  in  general,  the  title  "Er- 
ror, Writ  of." 

17.  See  the  title  "Assignment  of 
Errors." 

18.  See  the  title  "Briefs." 

19.  See  page  289. 

20.  Jurisdiction  of  Lower  Court 
Suspended.  —  See  page  324. 

No  Power  To  Dismiss. — U.  S. — Stern 
v.  United  States,  6  Ct.  CI.  280. 
Alaska.  —  Rigley  v.  Hayden,  1  Alaska 
308.  Fla.  —  Da  Costa  v.  Dibble,  45 
Fla.  225,  33  So.  466.  La.  — James  v. 
Fellows,  23  La.  Ann.  37.  Mich. — 
Lake  Shore  &  M.  S.  E.  Co.  v.  Cham- 
bers, 89  Mich.  5,  50  N.  W.  741.  N.  Y. 
Powell  V.  Schenck,  6  App.  Div.  130,  39 
N.  Y.  Supp.  877.  N.  C.  —  Bristol  v. 
Pearson,  109  N.  C.  718,  13  S.  E.  925. 

Appeal  Not  Perfected.  —  That  an 
appeal  may  be  dismissed,  or  with- 
drawn, in  the  lower  court  before  it  is 
perfected  by  filing  the  transcript,  see 
Evans  v.  Humphreys,  9  App.  Cas.  (D. 
C.)  392. 
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diction  of  the  higher  court  to  which  the  appeal  has  been  taken.21 

3.  Voluntary  Dismissal.  —  While  an  appellant  cannot,  as  a  matter 
of  right,  dismiss  or  withdraw  his  appeal,22  yet  a  dismissal  may  be 
voluntary,  and  where  the  rights  of  other  parties,  or  of  third  persons, 
are  not  prejudiced,  an  appellant  may,  by  general  rule,  move  for  the 
dismissal  of  his  own  appeal.23 

4.  Appellee's  Motion.  —  An  appellee  may,  for  proper  cause,  have 
an  appeal  dismissed,  provided  the  rights  of  co-appellees  are  not 
affected.24 


21.  See  cases  in  preceding  note;  also 
the  following  references:  Fla. —  Hol- 
land v.  Webster,  43  Fla.  85,  29  So.  625. 
111. — Swafi'ord  V.  Iiosenblooin,  189  111. 
392,  59  N.  E.  790.  N.  Y.— Spindler  v. 
Gibson,  72  App.  Div.  150,  76  N.  Y. 
Supp.  410.  Tenn. — State  v.  McDannel 
(Tenn.   Ch.   App.),  59  S.  W.  451. 

Appeal  Must  Be  Perfected.  —  Some 
cases  hold  that  the  appellate  court  has 
no  jurisdiction  to  entertain  a  motion 
for  dismissal  unless  the  appeal  has  been 
perfected.  Among  them  see  the  follow- 
ing: Cal. — Bellegarde  v.  San  Francisco 
Bridge  Co.,  80  Cal.  61,  22  Pac.  57. 
Colo.— Breed  v.  First  Nat.  Bank,  3  Colo. 
470;  Bartels  v.  Hoev,  3  Colo.  279. 
Fla.  — Bracey  v.  Starke,  22  Fla.  576. 
Ky. —  Sweenev  r.  Coulter.  22  Kv.  L. 
Rep.  399,  57  S.  W.  254,  270.  N.  Y.  — 
Carling  v.  Purcell,  3  Misc.  55,  22  N. 
Y.  Supp.  558. 

No  Authority  to  Hear.  —  It  is  also 
held,  however,  that  although  the 
court  has  no  power  to  entertain  an  ap- 
peal, such  jurisdiction  being  vested  in 
another  court,  yet  it  may  dismiss  the 
proceedings.  Bangs  V.  Brown,  110  HI. 
96;  Bhvne  r.  Manchester  Assurance 
Co.,  14  Okla.  555,  78  Pac.  558. 

Appellee  Perfecting  Appeal.  — Where 
the  appellate  court  has  no  jurisdiction 
to  entertain  a  motion  for  dismissal 
because  the  appeal  has  not  been  dock- 
eted, the  appellee  may  perfect  the 
same,  if  desired,  by  docketing  it,  and 
then  movintr  for  its  dismissal.  Bose 
v.  Shaw,  K>5  X.  C.  126,  10  S.  E.  1055; 
Cross   V.  Williams,  91    N.   C.   496. 

22.  Dismissal  or  withdrawal  re- 
quires leave  and  order  of  court. 
U.  S.  —  Donallan  v.  Tannage  Patent 
Co.,  79  Fed.  385,  24  C.  C.  A.  647. 
Ala.  —  Cartlidge  v.  Sloane,  124  Ala. 
596,  26  So.  918.  La.  —  Succession  of 
Trouilly,  52  La.  Ann.  276,  26  So.  851, 
consent  of  appellees  and  court  re- 
quired.    Minn.  —  Merrill  v.  Dearing,  24 


Minn.  179.  N.  Y.  —  Weinman  v.  Dil- 
ger,  46  N.  Y.  Super.  Ct.  101.  Com- 
pare, however,  Field  v.  Kenneweg,  218 
111.  366,  75  N.  E.  986. 

23.  U.  S.  —  Appeal  of  Latham,  9 
Wall.  145,  19  L.  ed.  771,  772.  Colo.— 
Fahey  V.  Fahey,  32  Colo.  25,  74  Pac. 
HI.  — Field  P.  Kenneweg,  218 
Til.  366,  75  N.  E.  986;  People  v.  Wells, 
1!"  111.  App.  235.  Neb.  — Tuttle  V. 
Citv  of  Omaha,  55  Neb.  55,  75  X.  Wr.  50. 
N.  H.— Hood  v.  Marshall,  69  N.  H.  605, 
45  AtL  574.  Tenn. —  Fort  v.  Fort, 
118  Tenn.  103,  101  S.  W.  433.  Wash. 
In  re  City  of  Seattle,  40  Wash.  450, 
82  Par.   740. 

Dismissal  as  to  One  Joint  Appellee. 
Wrhere  appellant  waives  error  and 
dismisses  the  proceedings  as  to  one 
joint  appellee,  it  is  a  dismissal  as  to 
all  the  appellees,  provided  the  judg- 
ment appealed  from  is  such  that  it 
cannot  be  disturbed  without  affecting 
all  the  appellees.  McPherson  V. 
Storeh,  49   Kan.  313,  30  Pac.  480. 

Mutual  Consent.  —  By  consent  or 
agreement  of  the  parties  an  appeal 
may  be  dismissed,  if  such  action  is 
free  from  fraud,  and  does  not  preju- 
dice the  rights  of  others.  See,  in  gen- 
eral. U.  S.  —  Addington  v.  Burke, 
125  U.  8.  G93,  8  Sup.  Ct.  1391,  31  L. 
ed.  853.  Cal.  —  Camenzind  v.  Karap- 
fen,  130  Cal.  596,  62  Pac.  1073.  La. 
Walz  p.  New  Orleans,  etc.  B.  Co.,  35 
La.  Ann.  628.  N.  Y.  —  Saratoga  Gas 
&  Electric  Light  Co.  V.  Town,  67  Hun 
645,  22  N.  Y.  Supp.  342.  Ore. —  Lives- 
ley  V.  Johnston,  47  Ore.  193,  82  Pac. 
854. 

Payment  of  Costs.  —  An  appellant 
voluntarily  dismissing  his  appeal  must 
pay  the  costs.  la. — Goodenow  v.  Perry, 
12  Iowa  350.  N.  Y. — Mackay  v.  Lewis, 
73  N.  Y.  382.  Wis.  —  Helden  V.  Hel 
den,  9  Wis.  508. 

24.  U.  S.  —  Thomas  V.  Woolridge, 
23    Wall.    283,    23    L.   ed.    135,   by   one 
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5.  Court's  Own  Motion.  —  The  appellate  court  may,  of  its  own  mo- 
tion, dismiss  an  appeal,25  and  where  it  is  apparent  that  the  court  is 
without  jurisdiction  to  entertain  the  appeal,  it  will  order  its  dis- 
missal.26 

6.  Grounds  For  Dismissal.  —  That  the  appellate  court  is  without 
jurisdiction;-7  that  there  are  only  abstract  or  mooted  questions  be- 

V.  Schlosser,  5  Okla.  146,  48  Pac.  182. 
Ore.  —  Thornburg  v.  Gutridge,  46  Ore. 
286,  80  Pac.  100.  Va.  —  Hobson  v. 
Hobson,  100  Va.  216,  40  S.  E.  899. 

26.  Cal.  —  Tingley  v.  Otis,  141  Cal. 
71,  74  Pae.  448.  HI—  Hursen  v.  Hur- 
sen,  209  111.  466,  70  N.  E.  904.  Ind.— 
Fitch  v.  Long,  29  Ind.  App.  463,  64  N. 
E.  622.  Kan. — Zinkeisen  v.  Lewis, 
71  Kan.  837,  80  Pac.  44,  83  Pac.  28; 
Sipple  v.  City  of  Parsons,  59  Kan. 
773,  52  Pac.  95.  La.  —  Levert  v. 
Sharpe,  52  La.  Ann.  599,  27  So.  64; 
Murray  v.  Kimbro,  49  La.  Ann.  351, 
21  So.  261.  Wis.  —  Henk  v.  Baumann, 
100  Wis.  28,  75  N.  W.  313. 

See  also  infra,  next  section. 

27.  U.  S.  —  Sena  v.  United  States, 
147  Fed.  485,  78  C.  C.  A.  27;  Semple 
v.  Hager,  4  Wall.  431,  18  L.  ed.  402. 
Fla.  — Micou  v.  McDonald,  46  So.  291. 
Idaho.  —  Mahoney  v.  Elliott,  8  Idaho 
356,  69  Pac.  108.  111.  —  Fairbanks  v. 
Carle,  217  111.  136,  75  N.  E.  360.  Ind. 
Yakey  v.  Leich,  37  Ind.  App.  393,  76 
N.  E.  926.  La.  —  Bodcaw  Lumb.  Co. 
v.  Huddleston,  119  La.  442,  44  So.  258; 
City  of  New  Orleans  v.  Pedelshore,  34 
La.  Ann.  1251.  Mich.  —  Atty.  Gen- 
eral v.  Moliter,  26  Mich.  444.  S.  D. — 
Issenhuth  v.  Baum,  10  S.  D.  340,  73  N. 
W.  96.  Va.  —  Hobson  v.  Hobson,  100 
Va.   216,  40   S.  E.   899. 

Jurisdiction  of  Lower  Court.  —  As  a 
rule,  the  appellate  court  will  not  dis- 
miss an  appeal  upon  the  ground  that 
the  court  below  had  no  jurisdiction, 
since  that  question  is  properly  appeal- 
able. U.  S.  — Pike  V.  Gregory,  94 
Fed.  373,  36  C.  C.  A.  299.  Ark. — 
Halliburton  v.  Sumner,  26  Ark.  659. 
Cal.  —  Barnhart  v.  Fulkerth,  92  Cal. 
155,  28  Pac.  221.  Conn.  —  In  re 
O'Brien,  79  Conn.  46.  63  Atl.  777. 

Want  of  Jurisdiction  Apparent.  — 
Where,  however,  the  lack  of  jurisdic- 
tion below  is  apparent,  the  appeal 
will  be  dismissed.  Ala.  —  Gunter  v. 
Mason,  125  Ala.  644,  27  So.  843.  La, 
Dartez  v.  Lege,  28  La.  Ann.  640.  Me. 
Hatch  v.  Allen,  27  Me.  85. 

Nonappealable    Decision.  —  The    ap- 


of  several  appellees  where  he  alone 
had  an  interest  in  the  suit.  Cal.  — 
Suman  v.  Archibald,  116  Cal.  41,  47 
Pac.  865  (corporation  purchaser  of  in- 
terest one  of  several  appellees  may 
join  in  motion) ;  Bullock  v.  Taylor, 
112  Cal.  147,  44  Pac.  457  (adverse 
parties  although  not  served  with  no- 
tice may  move  for  dismissal).  D.  C. — 
Gilbert  v.  Washington  Ben.  Endow. 
Assn.,  10  App.  Cas.  316,  intervening  peti- 
tioner in  equity  suit,  no  parties  served 
with  notice,  cannot  move  to  dismiss. 
111.  —  Sheridan  v.  Beardsley,  89  111. 
477,  appellee  having  entered  no  ap- 
pearance cannot  dismiss.  Ind. — 
State  v.  Cunningham,  101  Ind.  461, 
appeal  from  joint  judgment  in  favor 
of  several  appellees  cannot  be  dis- 
missed by  one  appellee.  La.  —  Lewis 
v.  New  Orleans  Sav.  Inst.,  33  La.  Ann. 
1463;  appellee  responsible  for  incom- 
plete transcript  cannot  move  to  dis- 
miss upon  such  ground.  Mo.  —  See 
Colville  v.  Judy,  73  Mo.  651.  N.  Y. — 
See  Squire  V.  McDonald,  138  N.  Y.  554, 
34  N.  E.  398. 

Appellee  in  Fault.  — ■  Appellee 's  mo- 
tion to  dismiss  will  not  be  granted 
when  grounded  upon  an  omission  on 
part  of  appellant  where  appellee  was 
in  equal  fault.  Barbee  v.  Green,  91 
N.  C.  158. 

25.  U.  S.  —  Ayres  V.  Polsdorfer, 
105  Fed.  737,  45  C.  C.  A.  24.  Ala. — 
Gunter  v.  Mason,  125  Ala.  644,  27  So. 
843;  Richardson  v.  First  Nat.  Bank, 
119  Ala.  286,  24  So.  54.  Colo.  —  In 
re  Barker's  Estate,  28  Colo.  257,  64 
Pac.  188.  Idaho.  —  Clyne  V.  Bingham 
County,  7  Idaho  75,  60  Pac.  76.  111. 
Chicago  Portrait  Co.  v.  Chicago  Crayon 
Co.,  217  111.  200,  75  N.  E.  473.  Ind.  — 
State  V.  Van  Cleave,  157  Ind.  608,  62 
N.  E.  446;  Abshire  V.  Willinmson,  149 
Ind.  248,  48  N.  E.  1027.  La.  —  Voel- 
kel  v.  Succession  of  Aurich,  118  La. 
525.  43  So.  151.  Miss.  —  Murphy  V. 
Hutchinson,  47  So.  666.  Mo.  — Shaw 
v.  Potter,  39  Mo.  419.  N.  C.  —  Nelson 
v.  Atlantic  Coast  Line  R.  Co.,  147  N. 
C.   103,   60   S.  E.   724.     Okla.  — Ballew 
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fore  the  court,  and  no  real  controversy;28  that  the  case  has  not  been 
brought  to  the  reviewing  court  in  conformity  with  the  statutes  and 
rules  regulating  appellate  proceedings;29  that  the  appeal  is  mani- 
festly frivolous  and  without  merit;30  that  appellant  has  been  guilty 
of  laches  or  negligence  in  prosecuting  the  appeal,31  as,  for  example, 
where  he,  without  excusable  cause,  delays  the  filing  of  transcript,32 


pellate  court  will  take  judicial  knowl- 
edge of  the  fact  that  an  order  ap- 
pealed from  is  not  appealable,  and  will 
dismiss  the  attempted  appeal.  Thorn- 
burg  v.  Gutridge,  46  Ore.  286,  8j  P  c. 
100.  See,  also,  Maboney  v.  Elliott,  8 
Idaho  356,  69  Pac.  108;  Hobson  V. 
Hobson,  100  Va.  216,   40  S.  E.  899. 

28.  U.  S.  —  Ex  parte  Steele,  162 
Fed.  694;  Meyer  v.  Pritcbard,  131  U. 
S.  (Appendix)  ccix,  23  L.  ed.  961. 
Ala.  —  Campbell  r.  Shelby  County,  117 
Ala.  703,  41  So.  407.  Colo.  —  Knowles 
V.  Harrington,  45  Colo.  346,  101  Pac. 
403.  111.  —  Davies  v.  Brooks,  212  111. 
566,  72  N.  E.  724.  Ind.  —  State  r.  In- 
dianapolis Gas  Co.,  163  Ind.  48,  71  N. 
E.  139.  N.  D.  —  In  re  Kaeppler,  7  N. 
D.  307,  75  N.  W.  253.  Okla.  —  Chica- 
go, E.  I.  &  P.  R.  Co.  v.  Territory,  21 
Okla.  329,  97  Pac.  265.  Wash.  —  State 
v.  Prosser,  16  Wash.  608,  48  Pac.  262. 

29.  U.  S.  —  Carter  County  v. 
Schmalstig,  127  Fed.  126,  62  C.  C.  A. 
78.  Colo.  —  Greenlaw  Lumb.  &  Tim- 
ber Co.  v.  Chambers,  39  Colo.  110,  88 
Pac.  845.  Ga.  — Monroe  v.  Stiger,  86 
Ga.  780,  13  S.  E.  135;  McLemlon  r. 
Hollis,  86  Ga.  763.  13  S.  E.  89.  Kan. 
Cohen  r.  Trowbridge,  6  Kan.  385.  And 
see  Wilson  r.  Janes.  20  Kan.  233. 
Mich.  —  llosey  V.  Ionia  Circuit  Judge, 
120  Mich.  2S0,  79  N.  W.  177.  Minn. 
West  Pub.  Co.  v.  De  La  Mott,  104 
Minn.  174,  116  N.  W.  103.  Mo. — 
Kebler  v.  Walls,  118  Mo.  App.  384, 
94  S.  W.  760;  McCullom  v.  Ulen,  87 
Mo.  App.  606.  Okla.  —  Stallard  v. 
Knapp,  9  Okla.  591,  60  Pac.  234;  Out- 
calt  v.  Collier,  6  Okla.  615,  52  Pac.  738. 
Pa. —  Mason  V.  Linn.  218  Pa.  161,  67 
Atl.  61;  Moore  v.  Biseboff,  25  Pa. 
Super.  Ct.  1;  Mebaffev  v.  Fink,  13  Pa. 
Super.  Ct.  534.  Wash.  —  See,  how- 
ever, In  re  Alfstad's  Estate,  27  Wash. 
175,  67  Pac.  593. 

Waiver  of  Defects.  —  After  a  case 
has  been  submitted  upon  its  merits 
it  is,  generally,  too  late  to  move  to  dis- 
miss on  the  grounds  of  defects  there- 
in. Such  defects  will,  generally,  be 
held  to  be  waived,  and  it  is  entirely  a 


motion  to  dismiss.  See  111.  —  Wabash 
R.  Co.  v.  People,  196  111.  606,  63  N.  E. 
1084.  Ind.  —  De  Haven  v.  De  Haven, 
77  Ind.  236.  Kan.  —  Scheble  v.  Jor- 
dan, 30  Kan.  353,  1  Pac.  121. 

Compare,  however,  Hayes  v.  Locus,  37 
Ind.  App.  104,  76  N.  E.  649. 

30.  U.  S.  — Steele  v.  Culver,  211  U. 
S.  26,  29  Sup.  Ct.  9,  53  L.  ed.  74. 
Fla.  —  Knight  v.  West  Coast  Naval 
Stores  Co.,  44  Fla.  619,  23  So.  454. 
Minn.  —  Johnson  v.  St.  Paul  City  R. 
Co.,  68  Minn.  408,  71  N.  W.  619. 

De  Minimis  Non  Curat  Lex.  —  An 
appeal  in  which  it  was  held  the  maxim 
applied.  Bond  V.  Davis,  48  W.  Va.  27, 
35  S.  E.  889. 

Costs  as  Penalty.  —  An  appeal,  in 
some  jurisdictions,  will  not  be  dis- 
missed upon  the  ground  that  it  is  friv- 
olous or  taken  merely  for  delay. 
Under  statutory  provisions,  the  ap- 
pellate court  may  add  to  the  costs,  as 
a  penalty  for  such  appeals,  such  dam- 
ages as  may  seem  just  to  the  court. 
Nevillfl  P.  Shortridge,  129  Cal.  575,  62 
Pac.  120;  Randall  V.  Duff,  105  Cal. 
271,  38  Pac.  739;  Lemon  V.  Rucker, 
SO   Cal.   609,  22  Pac.   471. 

Motion  Not  Considered,  When.  —  A 
motion  to  dismiss  for  alleged  frivolous- 
ness  will  not  be  considered  where  it 
involves  the  consideration  of  pleading 
and  proofs  that  should  be  discussed 
upon  the  regular  hearing.  Hooper  r. 
Beecher,  109  N.  Y.  609,  15  N.  E.   742. 

31.  Ark.  —  Birmingham  v.  Rice,  90 
Ark.  306,  118  S.  W.  1017.  Cal.  —  In 
re  Heywood's  Estate,  154  Cal.  312.  97 
Pac.  825;  Moultrie  r.  Tarpio,  147  Cal. 
376,  81  Pac.  1112.  Fla. —Florida  C. 
&  P.  R.  Co.  V.  Foxworth,  31  Fla.  589, 
12  So.  211.  Idaho.  —  Wood  V.  Tanner, 
15  Idaho  689,  99  Pac.  123,  1053. 
Mich.  —  Appeal  of  Starkweather,  157 
Mich.  513,  122  N.  W.  116.  Mo. — 
State  v.  Phillips,  36  Mo.  149.  N.  C. 
Cox  V.  Jones,  113  N.  C.  276,  18  S.  E. 
199.  S.  D.  —  Garvin  v.  Pettee,  13  S. 
D.  239,  83  X.  W.  251. 

32.  U.  S.  —  Grigsby  v.  Purcell,  99 
U.   S.    505,    25   L.   ed.    354.     Alaska.— 
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abstract,33  or  brief,34  beyond  the  statutory  time;85  and  that,  owing 
to  matters  intervening  since  the  decision  was  appealed  from,  no  rea- 
son longer  exists  for  the  hearing  of  the  cause,36  are  the  general 
grounds  for  dismissal.  • 

7.  Insufficient  Grounds.  —  An  appeal  will  not  be  dismissed  for 
mere  amendable  defects,37  or  for  immaterial  clerical  errors.38  More- 
over, that  the  alleged  errors  are  insufficient  to  warrant  a  reversal,  is 
not  a  proper  ground  for  dismissal.39 


Eigley  v.  Hayden,  1  Alaska  308.  Cal. 
In  re  Heywood's  Estate,  154  Cal.  312, 
97  Pac.  825.  Idaho.  — Dav  r.  Grid- 
ley,  6  Idaho  489,  56  Pac.  '77.  La.— 
Succession  of  Theriot,  118  La.  648,  43 
So.  265;  Hudson  v.  Garrett,  47  La. 
Ann.  1534,  18  So.  510.  Ore.  — McEl- 
roy  v.  Buckler,  27  Ore.  604,  44  Pac. 
1090. 

Marginal  Notes.  —  Omission  of  mar- 
ginal notes  on  transcript  may  give  the 
court  a  right  to  dismiss  the  appeal. 
Wheeler  v.  Barr,  6  Ind.  App.  530,  33 
N.  E.  975. 

33.  Bradley  v.  De  Laney,  121  Mo. 
App.  715,  97  S.  W.  634;  Brink  V. 
Whisler,  21  S.  D.  126,  110  N.  W.  94; 
Smith  v.  Chicago,  M.  &  S.  P.  R.  Co.,  4 
S.  D.  30,  54  N.  W.  931,  28  L.  R.  A. 
573.  See,  however,  Collins  v.  Gladia- 
tor, etc.  Min.  &  Mill.  Co.,  19  S.  D.  358, 
103  N.  W.  385. 

34.  U.  S.  — Missouri,  K.  &  T.  R. 
Co.  v.  Kidd,  146  Fed.  499,  77  C.  C.  A. 
13.  Ind.  —  Myers  v.  City  of  Jeffer 
eonville,  144  Ind.  567,  40  N.  E.  796. 
Kan.  —  Peak  v.  Howald,  30  Kan.  27. 
Mo.  —  La  Belle  Sav.  Bank  v.  Criteh 
low,  38  Mo.  App.  424.  S.  D.  —  Meyer 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  22  S. 
D.  377,  117  N.  W.  1037;  Brink  v. 
Whisler,  21  S.  D.  126,  110  N.  W.  94. 
Tex.  —  Suderman-Dolson  Co.  v.  Car- 
son (Tex.  Civ.  App.),  122  S.  W.  401. 
Wash.  —  Wheeler  v.  Commercial  Inv. 
Co.,  22  Wash.  546,  61  Pac.  715;  North- 
western &  Pacific  Hypotheek  Bank  v. 
Griffitts,  18   Wash.   69,  50  Pac.  591. 

References  in  Brief.  —  Effect  of  fail- 
ure to  make  in  the  brief  proper  refer- 
ence to  the  pages  and  lines  of  the 
transcript.  See  Wheeler  v.  Barr,  6 
Ind.  App.  530,  33  N.  E.  975. 

35.  Garvin  V.  Pettee,  13  S.  D.  239, 
83  N.  W.  251. 

Inherent  Right  of  Court.  —  Where 
for  more  than  a  year  and  a  half  ap- 
pellant has  practically  abandoned  all 
pleadings  of  the  appeal,  by  failing  to 
take   any  steps  towards  preparing  the 
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record,  there  can  be  no  doubt  of  the 
inherent  right  of  this  court  to  dismiss 
an  appeal  under  such  circumstances. 
Moultrie  v.  Tarpio,  147  Cal.  376,  81 
Pac.  1112. 

Term  Specified  in  Notice.  —  "We 
have  never  held,"  says  the  supreme 
court  of  Iowa,  "that  a  failure  to  get 
the  case  into  this  court  for  the  term 
specified  in  the  notice  was  a  ground 
for  dismissal."  Hoff  v.  Shockley,  122 
Iowa  720,  98  N.  W.  573,  101  Am.  St. 
Rep.  289,  64  L.  R.  A.  538. 

36.  U.  S.  —  Keely  V.  Ophir  Hill  Con- 
sol.  Mining  Co.,  169  Fed.  601,  95  C.  C. 
A.  99;  United  States  v.  McCrory,  91 
Fed.  295,  33  C.  C.  A.  515.  Cal. — 
Weaver  v.  Reddy,  135  Cal.  430,  67  Pac. 
683;  Horton  v.  City  of  Los  Angeles, 
119  Cal.  602,  51  Pac.  956.  D.  C  — 
United  States  v.  President  and  Direct- 
ors of  Georgetown  College,  28  App.  Cas. 
87.  Ga.  —  Akerman  V.  City  of  Carters- 
ville,  119  Ga.  27,  45  S.  E.  725.  Ind. — 
Brown  v.  Moore,  172  Ind.  717,  87  N.  E. 
974.  Kan.  —  Parsons  v.  Tetirick,  63 
Kan.  879,  64  Pac.  1028.  Ky.  —  Mcin- 
tosh v.  Southern  Engine  &  Boiler 
Works,  114  S.  W.  1193.  N.  M. — 
Territory  v.  Dame,  13  N.  M.  467,  85 
Pac.  473.  N.  Y.  —  Gumbiner  v.  Lewis, 
119  N.  Y.  Supp.  250;  Freeman  v.  De- 
morest,  110  N.  Y.  Supp.  1080.  W.  Va. 
Bradley  v.  Ewart,  18  W.  Va.  598. 

37.  If  such  defects  are  cured  before 
the  hearing  of  the  motion,  see  Kan. — 
Pierce  V.  Myers,  28  Kan.  364,  case- 
made  not  attested.  Mo.  —  Daubert  v. 
Pickel,  4  Mo.  App.'  591,  defects  in  af- 
fidavit and  appeal  bond.  Mont. — 
Nolan  V.  Montana  Cent.  R.  Co.,  24 
Mont.  327,  61  Pac.  880,  certificate  to 
transcript.  Ore.  —  Fleischner  v.  Bank 
kof   McMinnville,   36    Ore.   553,   54   Pac. 

884,   60   Pac.   603,   61   Pac.   345,   assign- 
ment   of   error    omitted   from    abstract. 

38.  Railway  Co.  v.  Blakely,  6  Kan. 
App.  814,  49  Pac.  752;  Pasley  v.  McCon- 
nell,  40  La.  Ann.  609,  4  So.  501;  Oulli- 
ber  v.  Joublanc,   12  La.  Ann.  237. 

39.  U.     S.  —  Hecker     v.     Fowler,     1 
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The  statutes  may  provide  that  appeals  shall  not  be  dismissed  for 
merely  technical  grounds,40  as,  for  example,  that  the  record  does  not 
contain  all  the  evidence  in  the  case.41 

8.  Procedure  For  Dismissal.  —  Motions  for  dismissal  must  be  made 
in  accordance  with  the  rules  of  the  appellate  court.42  Generally, 
such  motions  must  be  filed  before  the  cause  has  been  submitted;43 
and  due  notice  of  the  motion  to  dismiss  must  usually  be  given  to 
all  adverse  parties.44 

Where  the  grounds  for  dismissal  are  not  apparent  upon  the 
record,  it  is  customary  to  require  proofs,  by  way  of  affidavits,  of  the 
existence  of  the  alleged  grounds.45     The  hearing  of  the  motion  is 


Black  95,  17  L.  ed.  45.  Kan.  —  Moses 
V.  White,  6  Kan.  App.  558,  51  Pac.  622. 
Pa.  —  Moore  V.  Moore,  153  Pa.  495,  25 
Atl.  7G3.  S.  D.  —  Collins  v.  Gladiator, 
etc.  Min.  &  Mill.  Co.,  19  S.  D.  358,  103 
N.  W.   3S5. 

40.  •  The  statutes  should  be  consulted. 

Criminal  Cases\  —  The  codes  of  crim- 
inal procedure  in  some  states  provide 
that  an  appeal  shall  not  be  dismissed 
for  any  informality  or  defect  ia  the 
taking  thereof.  Kansas,  Gen.  St. 
(1909),  §6868;  Ok.  Rev.  St.  (1903), 
§  5619. 

41.  Ok.  Laws  of  1905,  ch.  28.  art.  4. 

42.  Cal.  —  Bernard  v.  Sloan,  138  Cal. 
746,  72  Pac.  360,  must  state  grounds 
for  dismissal.  Idaho.  —  In  re  Paige's 
Estate,  12  Idaho  410,  86  Pac.  273,  mo- 
tion should  (specify  grounds  of  ob- 
jection. 111.  —  Chicago  &  E.  R.  Co.  v. 
Binkopski,  72  111.  App.  22,  motion  must 
be  in  writing.  Ia.  -~  Schoonover  v. 
Osborne,  108  Iowa  453,  79  N.  W.  263, 
must  be  in  writing;  supported  by  af- 
fidavits; and  served  on  adverse  coun- 
sel. N.  C.  —  Brafford  V.  Reed,  124  N. 
C.  345,  32  S.  E.  726,  must  be  written. 
S.  C.  —  Jordan  v.  Wilson,  69  S.  C.  52, 
48  S.  E.  37.  S.  D.  —  Garvin  r.  Pettee, 
J3  S.  D.  239,  83  N.  W.  251.  rex.— 
Murchison  r.  Holly,  40  Tex.  439. 

43.  U.  S.  —  Lem  Hing  Dun  v.  United 
States,  49  Fed.  145,  1  C.  C.  A.  209, 
construing  Rule  23,  C.  C.  A.  Ala.  — 
Vaughan  v.  Higgins,  68  Ala.  546.  D. 
C  —  Cooper  v.  Sillers,  30  App.  Cas.  567. 
Ky.— Standard  Oil  Co.  v.  Com.,  26  Ky. 
L.  Rep.  142.  80  S.  W.  1150:  Edwards  v. 
Logan,  24  Ky.  L.  Rep.  678,  69  S.  W. 
800.  La.  —  toups  r.  Meegel,  28  La 
Ann.  111.  Tex.  —  Curlin  v.  Canadian 
&  American  Mtg.  &  Tr.  Co.,  90  Tex. 
376.  38  S.  W.  766. 

Dismissal  on  Jurisdictional  Grounds 
A  motion    to    dismiss   on   jurisdictional 


grounds  may  be  made  at  any  time  of 
the  proceedings.  Conn.  —  Perkins  V. 
Perkins,  7  Conn.  558,  18  Am.  Dec.  L20. 
Mass.  —  Gusty  v.  City  of  Lowell,  117 
Mass.  78.  S.  C  — State  v.  Levelle,  36 
S.   C.   600,    15   S.   E.   380. 

Rules  of  Court.  —  The  time  within 
which  motions  for  dismissal  must  be 
made  is,  generally,  specified  in  the  rules 
of  court.  In  most  jurisdictions,  such  mo- 
tions must  be  in  writing,  must  specifi- 
cally state  the  grounds  for  dismissal. 
and  must  be  served  upon  adverse  coun- 
sel a  certain  number  of  days  before 
the  day  fixed  for  the  hearing,  and  must. 
also,  be  filed  with  the  clerk,  with  proof 
of  service,  a  certain  number  of  days 
before  the  hearing.  See  the  local 
rules. 

44.  Cal. —  Bell  V.  Southern  Pac.  R. 
Co.,   137   Cal.   77,   69  Pac.   692.     Ga.— 

r  t7.  Coker,  105  Ga.  512,  31  S. 
E.  185.  Ind.  —  Noble  V.  Indianapplis 
Tract  &  Term.  Co.,  43  Ind.  App.  43 
N.  E.  696.  Ky.  — Seibert  V.  Grief,  27 
Kv.  L.  Rep.  824,  86  S.  W.  970;  Shan- 
non v.  Padgett,  24  Ky.  L.  Rep.  1281,  71 
S.  W.  487.  N.  Y.  — Carr  r.  General 
Incandescent  Arc  Light  Co.,  37  Misc. 
837,  77  N.  Y.  Supp.  464.  Ore. — 
Walling  V.  Trevor,  42  Ore.  624,  66  Pac. 
234.  S.  C.  —  Messervy  v.  Messervy,  79 
S.  C.  58,  60  S.  E.  692.  Wash. — 
Rogers  v.  Trumbull,  31  Wash.  656,  72 
Pac.  459. 

45.  Fla.  —  Thomas  V.  Price,  56  Fla. 
694,  48  So.  1".  111.  —  Chicago,  etc.  R. 
Co.  v.  Northern  Trust  Co.,  90  111.  App. 
460.  Ind.  —  Smith  V.  Junction  R.  Co., 
29  Ind.  546.  La. — Drew  V.  His  Credi- 
tors,   49    La.    Ann.    1641,    22    So.    956. 

Okla Barnes    V.    Lynch,    9    Okla.    11, 

59  Pac.  995.  Ore.  —  Thomas  v.  Booth- 
Kelly  Co.,  52  Ore.  534,  97  Pac.  1078. 
S.  D.  — Smith  v.  Hawlev.  11  S.  D.  399, 
78  N.  W.  355.    Va.  — .  .^klin  v.  Peers, 
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also  governed  by  rules  of  court  ordinarily  adhered  to  strictly.45 
At  the  hearing,  only  the  grounds  for  dismissal  are  before  the 
court,47  and  questions  relating  to  the  merits  of  the  case  upon  appeal 
will  not  be  considered.48  If  the  question  of  dismissal  cannot  be  de- 
termined without  an  examination  of  the  merits  of  the  case,  the  mo- 
tion will  be  dismissed.49 

9.  Effect  of  Dismissal.  —  An  order  of  dismissal  removes  the  cause 
from  the  jurisdiction  of  the  appellate  court.50  Its  effect,  generally, 
is  an  affirmance  of  the  decision  of  the  lower  court,51  although  if  such 


95  Va.  602,  29  S.  E.  321.  Wash.— 
State  v.  Superior  Court  of  Lincoln 
County,  41  Wash.  450,  83  Pac.  726; 
Hice  V.  Orr,  16  Wash.  163,  47  Pac.  424. 

46.  Mich Ireland  v.  Spalding,   11 

Mich.  455.  N.  Y.  —  Hooper  v.  Beecher, 
109  N.  Y.  609,  15  N.  E.  742.  S.  D. 
State  V.  Sioux  Falls  Brewing  Co.,  2  S. 
D.  363,  50  N.  W.  629. 

Rehearing.  —  In  accordance  with  the 
rules  of  court,  a  rehearing  of  an  over- 
ruled motion  may  be  granted.  Board 
of  Councilmen,  etc.  v.  Farmers'  Bank, 
105  Ky.  811,  49  S.  W.  811. 

47.  Speaking  generally,  a  motion  to 
dismiss  an  appeal  can  present  but  two 
questions,  namely,  whether  the  appeal 
lies  from  the  particular  order  or  judg- 
ment, and  whether,  if  it  does,  the  ap- 
pellant has  failed  to  secure  it  by 
neglecting  to  pursue  the  procedure 
necessary  to  that  end,  or  has  lost  it  by 
neglecting  to  prosecute  it  as  required 
by  the  statute  and  the  rules  of  the 
reviewing  court.  In  re  Davis'  Estate, 
27  Mont.  235,  70  Pac.  721. 

Only  the  Ground  Presented.  —  If  the 
motion  to  dismiss  is  based  merely  upon 
a  failure  to  prosecute  the  appeal  as 
required,  the  question  whether  an  ap- 
peal lies  from  the  particular  order  is 
not  before  the  court.  In  re  Heyden- 
feldt's  Estate,  119  Cal.  346,  51  Pac. 
543. 

48.  Cal.  —  Gardner  v.  Stare,  133  Cal. 
xix,  66  Pac.  3;  In  re  Sharp's  Estate,  10 
Cal.  App.  1,  100  Pac.  1071.  Colo.— 
Farmers'  Union  Ditch  Co.  v.  Bio 
Grande  Canal  Co.,  32  Colo.  318,  76  Pac. 
366;  Monash  v.  Rhodes,  26  Colo.  321, 
57  Pac.  728.  La.  —  Dardenne  v 
Schwing,  111  La.  318,  35  So.  583 
Mich.  —  First  Nat.  Bank  v.  Barnum 
Wire  &  Iron  Works,  58  Mich.  124, 
24  N.  W.  543,  25  N.  W.  202,  55  Am. 
Rep.  660.  N.  Y.  —  In  re  Edwards,  110 
App.  Div.  623,  97  N.  Y.  Supp.  185. 
Ore.  —  Multnomah     County    v.    White, 

Vol.  II 


81  Pac.  388;  Schmidtke  v.  Keller,  44 
Ore.  23,  73  Pac.  332,  74  Pac.  222. 

Examining     the     Record The 

grounds  for  dismissal  should  be  easily 
discernible.  The  court  will  not  look 
through  a  voluminous  record  in  order 
to  determine  the  question.  U.  S.  — 
Standard  Oil  Co.  v.  Bell,  82  Fed.  113, 
27  C.  C.  A.  72.  Kan.  —  Burge  v.  Kelch- 
ner,  6  Kan.  App.  919,  49  Pac.  675.  La. 
Grubbs  v  Pierson,  111  La.  101,  35  So. 
474. 

49.  Lynch  v.  DeBernal,  131  TJ.  S. 
xciv  (Appendix),  19  L.  ed.  395.  See, 
also,  cases  in  preceding  note. 

Motion  To  Dismiss  for  rrivolousness. 
Questions  depending  upon  the  consider- 
ation of  the  pleadings  and  the  proofs 
should  be  discussed  upon  the  argument 
of  the  appeal,  when  reached  in  its  regu- 
lar order  upon  the  calendar.  To  dis- 
pose of  such  questions  on  a  motion  to 
dismiss  for  alleged  frivolousness  cannot 
be  countenanced.  Such  a  course  opens 
up  a  short  cut  for  the  resort  of  liti- 
gants anxious  to  gain  an  earlier  hearing 
than  they  are  entitled  to  have  by  the 
rules.  Hooper  v.  Beecher,  109  N,  Y. 
609,  15  N.  E.  742.  See,  also,  Dardenne 
v.  Schwing,  111  La.  318,  35  So.  583. 

50.  U.  S.  —  Maxwell  v.  Williams, 
Hempst.  172,  16  Fed.  Cas.  No.  9,324a. 
Ga.  —  Johnson  v.  Ford,  92  Ga.  751,  19 
S.  E.  712.  la.  —  Dewey  v.  Pierce,  69 
Iowa  81,  28  N.  W.  445.  Me.  — Gray 
v.  Gardner,  81  Me.  554,  18  Atl.  286. 
Mich.— McMillan  V.  Felcher,  100  Mich. 
341,  58  N.  W.  1114.  N.  C.  —  Chunn  v. 
Jones,  34  N.  C.  251.  See,  however, 
Walters  V.  Laurens  Cotton  Mills,  53  S. 
C.  155,  31  S.  E.  1. 

51.  Cal.  — Chase  v.  Beraud,  29  Cal. 
138;  Rowland  v.  Kreyenhagen,  24  Cal. 
52.  Ga. — Price  V.  Lathrop,  66  Ga.  543. 
Idaho.— West  v.  Dygert,  15  Idaho  350, 
97  Pac.  961.  111.  —  Sutherland  V. 
Phelps,  22  111.  92.  Ind.  —  Rowe  v. 
Bateman,  153   Ind.   633,  55   N.  E.   754, 
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decision,  or  order,  was  originally  without  validity,  a  dismissal  will 
not  operate  as  an  affirmance.52  Further  proceedings,  if  any,  must 
be  taken  in  the  lower  court.53 

B.  Abandonment  op  Appeal.  —  1.  In  General. —  An  appellant  by 
failing  to  complete  the  necessary  steps  for  the  perfecting  of  his  ap- 
peal, as,  for  example,  neglecting  to  file  a  transcript  in  due  time,54 
or  an  appeal  bond,55  or  unreasonably  delaying  preparation  of  bill 
of  exceptions,50  or  failing  to  file  a  brief,57  or  an  assignment  of 
errors,58  will  be  deemed  to  have  abandoned  his  appeal. 

2.  Penalty.  —  Where  the  appellant  abandons  his  appeal,  it  may 


54  N.  E.  1065.  Ky.  —  Sebree  v.  Com., 
115  Ky.  736,  74  S.  W.  716.  Mich.— 
Hitchcock  v.  Pratt,  51  Mich.  263,  16 
N.  W.  639.  Mont.  —  Mcintosh  Hard- 
ware Co.  v.  Flathead  County,  32  Mont. 
254,  80  Pac.  239.  Tenn.  —  Fort  v. 
Fort,  118  Tenn.  103,  101  S.  W.  433. 
Va.  —  Alvey  v.  Cahoon,  86  Va.  173,  9 
S.  E.  994.  Wash.  — Brady  v.  Onffroy, 
37  Wash.  482,  79  Pac.  1004. 

Dismissal  Without  Prejudice.  —  The 
statutes  sometimes  provide  that  a  dis- 
missal shall  operate  as  an  affirmance 
unless  the  dismissal  is  expressly  made 
without  prejudice.  Garibaldi  v.  Garr, 
97  Cal.  253,  32  Pac.  170;  Mcintosh 
Hardware  Co.  v.  Flathead  County,  32 
Mont.   254,  80  Pac.   239. 

52.  Sullivan  V.  Gage,  145  Cal.  759, 
79  Pac.  537;  In  re  Kennedy's  Estate, 
129  Cal.  384,  62  Pac.  64.  See  Ray  v. 
Anderson,   114   Ga.   975,  41   S.   E.   60. 

Motion  To  Docket  and  Dismiss.  —  A 
motion  by  appellee  to  docket  and  dis- 
miss a  cause  from  the  failure  of  the 
appellant  to  file  the  record  within  the 
time  required  by  the  rules  of  cour+, 
when  granted,  is  not  an  affirmance  of 
the  judgment  below.  It  remits  the  case 
to  the  court  to  have  proceedings  to 
carry  that  judgment  into  effect,  if 
there  is  nothing  to  prevent  it.  This  is 
for  the  consideration  of  the  court  be- 
low. United  States  v.  Gomez,  23  How 
(U.  S.)    326,  340,   16  L.  ed.  552,  587. 

53.  See,  in  general:  U.  S.  —  Unit 
ed  States  v.  Gomez,  23  How.  326.  340, 
16  L.  ed.  552,  cited  supra.  Ga.  —  Perry 
V.  Gunby,  42  Ga.  41.  111.  — Hancock 
County  V.  Marsh,  3  111.  491.  la. — 
Loomis  V.  McKenzie,  57  Iowa  77,  8 
N.  W.   779,   10  N.   W.   298. 

Eight  to  Another  Appeal.  —  That  an 
appeal  dismissed  for  jurisdictional 
grounds  may  constitute  a  bar  against 
a  successive  appeal,  while  a  dismissal 
based  upon  a  defective  record,  or  other 


failure  to  comply  with  the  statutes  or 
rules  of  court,  will,  generally,  not  pre- 
vent another  appeal  within  the  statu- 
tory time,  has  been  previously  consid- 
ered.    See,  in  general,  "Introduction." 

54.  Alaska. —  In  re  Bennett 's  Estate, 
1  Alaska  159.  Ind.  —  Lake  Erie  &  W. 
R.  Co.  V.  Watkins,  157  Ind.  600,  62  N. 
E.  443.  La.  —  Pierce  v.  Cushing,  33 
La.  Ann.  809;  Sterling  v.  Sterling,  35 
La.  Ann.  840.  Ore.  —  Bank  of  Com- 
merce   v.   Bertrum,    104    Pac.    963. 

Contra.  —  See  Burdett  v.  Dale,  95  Mo. 
App.  511,  69  S.  W.  480. 

55.  U.  S.  — Yates  v.  Jones  Nat. 
Bank,  206  U.  S.  158,  27  Sup.  Ct.  638,  51 
L.  ed.  1002.  Ind.— Kellogg  v.  Ridgely, 
40  Ind.  App.  423,  81  N.  E.  1158.  La. 
Tarlton  v.  Wofford,  15  La.  Ann.  592; 
Brickell  v.  Conner,  10  La.  Ann.  235. 

56.  In  re  Depeaux's  Estate,  118 
Cal.   522,  50  Pac.   682. 

Delay  in  Filing  Exceptions.  —  Lom- 
bard v.  Brown,  33  S.  C.  598,  11  S.  E. 
634. 

57.  Richmond  v.  Frazier,  7  Okla. 
172,  54  Pac.  441;  Welch  v.  Syno- 
ground,  17  S.-  D.  514,  97  N.  W.  720; 
Giles  v.  Hawkeve  Gold-Min.  Co.,  11  S. 
D.  222,  76  N.  W.  928. 

58.  Clawson  V.  Williams,  27  Tex. 
Civ.  App.  130,  66  S.  W.  702. 

Neglecting  To  Proceed.  —  An  appel- 
lant who  merely  takes  an  appeal  by 
giving  notice,  or  by  taking  any  other 
initiatory  step,  and  who  thereafter, 
for  an  unreasonable  time,  does  noth- 
ing further  to  perfect  the  appeal,  will 
be  deemed  to  have  abandoned  it.  Wil- 
son v.  Seagle,  84  N.  C.  110. 

Pursuing  Other  Remedy.  —  Where 
appellate  proceedings  may  be  insti- 
tuted, either  in  the  form  of  a  strict 
appeal,  hearing  de  novo,  or  by  pro- 
ceedings in  error,  an  appellant  who 
institutes    an    appeal,   and    later    pro- 
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be  ground  for  dismissal,  or  an  order  declaring  the  appeal  abandoned 
may  be  made  by  the  court.59 

3.  Effect  of  Abandonment.  —  The  effect  of  an  abandonment  is  to 
deprive  the  appellate  court  of  jurisdiction,00  and  all  further  pro- 
ceedings, if  any,  are  in  the  hands  of  the  lower  court.81 

An  abandonment,  however,  of  an  appeal  by  one  of  two  or  more 
co-parties  does  not  preclude  them,  if  not  parties  to  the  appellate  pro- 
ceedings, from  prosecuting  their  separate  appeal.62 

C.  Reinstatement.  —  1.  Discretionary  Power  To  Reinstate.  —  An 
appellate  court  has  discretionary  power  to  vacate  an  order  dis- 
missing an  appeal,  and  thus  to  reinstate  the  appellate  proceedings, 
when  reasonable  grounds  are  shown  for  such  action.63 

2.  Grounds  For  Reinstatement.  —  Where  an  appeal  has  been  dis- 


eeeds  in  error,  will  be  considered  to 
have  abandoned  the  appeal.  See  Cun- 
ningham v.  Burke,  42  Neb.  645,  60  N. 
W.   903. 

Failing  To  Appear.  —  If  appellant  ab- 
sents himself  when  the  cause  is 
reached  for  trial,  he  may  undoubtedly 
be  regarded  as  having  abandoned  his 
appeal,  and  it  may  then  be  dismissed 
for  want  of  prosecution.  —  Titley  v. 
Kaehler,  9  111.   App.   537,   541. 

59.  Motion  by  Appellee  for  Dis- 
missal. —  See  Bowling  Green  v.  Elrod, 
14  Bush   (Ky.)   216. 

Dismissal  or  Affirmance.  —  The  ap- 
pellate court  may,  in  its  discretion, 
dismiss  the  appeal  or  affirm  the  judg- 
ment. Welch  v.  Synoground,  17  S.  D. 
514,  97  N.  W.   720. 

Order  Declaring  Appeal  Abandoned. 
The  lower  court,  upon  proper  show- 
ing, may  make  an  order  declaring  the 
appeal  abandoned.  See  Levy  v.  Fidel- 
ity &  Deposit  Co.,  87  N.  Y.  Supp.  487; 
Avery  v.  Pritchard,  93  N.  C.  266. 
Compare  Uzzell  v.  Horn,  71  S.  C.  426, 
51  S.  E.  253.  That  the  appellate  court 
may  declare  it  abandoned,  see  Fincken 
V.  King,  36  S.  C.  603,  15  S.  E.  553. 
And  see  Condroy  V.  Pecot,  51  La.  Ann. 
495,  25  So.   270. 

60.  Pitkin  v.  Peet,  87  Iowa  268,  54  N. 
W.  215;  Dewey  r.  Pierce,  69  Iowa  81, 
28  N.  W.  445;  Condroy  v.  Pecot,  51 
La.  Ann.  495,  25  So.  270;  Pierce  V. 
Cushing,  32  La.  Ann.  809;  Brickell  V. 
Conner,   10  La.  Ann.   235. 

61.  Ala.  —  Alexander  v.  Nelson,  42 
Ala.  462.  N.  Y.  —  Noonan  v.  New 
York,  L.  E.  &  W.  R.  Co.,  63  Hun  600, 
18  N.  Y.  Supp.  374.  N.  C.  —  Avery 
v.  Pritchard,  93  N.  C.  266. 
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Second  Appeal.  —  It  is  the  general 
rule  that,  where  an  appeal  has  been 
perfected  and  then  abandoned,  before 
reaching  the  hearing,  a  second  appeal 
cannot  be  taken,  although  some  cases 
hold  to  the  contrary.  An  abandon- 
ment, however,  before  the  perfecting 
of  the  appeal  does  not,  as  a  rule,  pre- 
vent the  taking  of  a  subsequent  ap- 
peal. For  the  consideration  of  these 
questions  see,  ante,  "Introduction," 
'Abandonment  of  Appeal." 

62.  Adamson  v.  Peeree,  9  W.  Va. 
249. 

Two  Appeals.  —  Different  Defend- 
ants. —  Where  a  portion  of  the  de- 
fendants below  appealed,  but  failed  to 
serve  notice  upon  all  who  had  ap- 
peared in  the  action,  it  was  clearly 
the  right  of  the  defendants  not  served 
with  notice  to  appeal  in  their  own  be- 
half. This  they  did,  and  served  no- 
tice upon  all  necessary  parties.  Where- 
upon, those  who  attempted  the  first 
appeal  could  abandon  it,  and  join 
in  the  second  one.  A  motion  to  dis- 
miss both  appeals,  the  first  because 
the  required  parties  had  not  been 
served,  the  second  because  taken  while 
the  first  was  pending,  was,  conse- 
quently, denied.  Watterson  v.  Master- 
son,  15  Wash.  511,  46  Pac.  1041. 

63.  TJ.  S.  —  G-win  v.  Breedlove,  15 
Pet.  284,  10  L.  ed.  740.  Ark.  — Emer- 
son v.  Edge,  80  Ark.  510,  98  S.  W.  357. 
Fla.  —  Allen  v.  Tison,  18  Fla.  628.  Ga. 
Holsenback  v.  Martin,  28  Ga.  73.  111. 
Combs  v.  Steele,  80  111.  10J.  La. — 
Flash  v.  Schwabacker,  32  La  Ann. 
356.  Mich.  —  Scott  V.  Scott,  5  Mich. 
106.  N.  J. —  Lush  V.  Foster,  44  N.  J. 
L.  378.  N.  C.  —  Whitehurst  V.  Petti- 
pher,  105  N.  C.  39,  10  S.  E.  857. 
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missed  upon  grounds  concerning  which  the  court  was  mistaken  as  to 
the  facts,64  or  where  proceedings  for  dismissal  were  prejudicially 
erroneous,65  or  where  the  defective  proceedings  for  which  the  cause 
was  dismissed  were  due  to  illness  of  counsel,66  or,  without  negligence 
on  the  part  of  counsel,  to  the  fault  of  the  clerk,67  or  to  accident 
or  misfortune,68  or  other  cause  beyond  control  of  counsel,69  or  where 


64.  U.  S.  —  Alviso  v.  United  States, 
6  Wall.  457,  18  L.  ed.  721.  La. — 
MeMichael  v.  Davis,  113  La.  807,  37 
So.  763;  Browne  V.  Clarke,  35  La.  Ann. 
290.  Ohio.  —  Litch  V.  Martin,  1  Ohio 
Dec.  585.  Tex.  —  Gilbough  v.  Stahl 
Bldg.  Co.,  91  Tex.  621,  45  S.  W.  385; 
Wadsworth  c.  Cardwell,  14  Tex.  Civ. 
App.  359,  37  S.  W.  367.  Wash. — 
Ames  v.  Kinnear,  40  Wash.  646,  82  Pae. 
994. 

Mistake  as  to  Appeal  Bona.  —  Where 
appellant 's  appeal  was  dismissed  be- 
cause the  appeal  bond  was  not  double 
the  amount  of  the  judgment,  interest, 
and  costs,  as  required,  and  it  appears 
from  affidavits  accompanying  the  mo- 
tion for  reinstatement  that  much  of  the 
costs  charged  against  appellant  were 
paid  by  him  before  executing  the  ap- 
peal bond,  so  that,  in  fact,  these  pay- 
ments being  credited,  the  bond  was  of 
sufficient  amount,  the  previous  order  of 
dismissal  will  be  set  aside,  and  the  case 
will  be  reinstated  upon  the  d 
Lange  v.  Fritze  (Tex.  Civ.  App.),  53  S. 
W.  583. 

65.  N.  C.  —  Mauney  v.  Gidney,  86 
N.  C.  717.  S.  C  — Hayes  v.  Sease,  49 
S.  C.  388,  27  S.  E.  406.  Wyo.  —  Cronk- 
hite  v.  Bothwell,  3  Wyo.  736,  30  Pac. 
492. 

66.  Moore  V.  Brown,  81  Ga.  10,  6 
S.  E.  833;  Brooks  v.  State,  72  Ga.  899; 
Ex  parte  Bradley,  63  Ga.  566;  Baker 
r.  Irvine,  61  S.  "C.  114,  39  S.  E.  252. 
See,  however:  Ga.  —  Evans  v.  Kilby,  81 
Ga.  278,  7  S.  E.  226.  111.  —  Thomas  r. 
Kellev,  27  111.  App.  491.  N.  C  — Mar 
tin  r.  Chambers,  116  N.  C.  673,  21  S.  E 
402. 

Delay  After  Illness.  —  Where  there 
was  a  delay  of  more  than  a  year  in 
moving  for  reinstatement,  the  court 
said:  "The  ground  upon  which  the  mo- 
tion is  based  is  the  illness  of  the  plain- 
tiff's attorney  at  the  November  term, 
when  the  former  motion  was  dismissed. 
This  is.  of  course,  ordinarily  good 
ground  for  relief;  but  we  do  not  think 
it  should  be  granted  where  there  has 
been  such  long  delay,  especially  when, 


in  the  meantime,  the  rights  of  third 
parties  who  purchased  at  the  sale  would 
be  disturbed.  Marion  v.  Barnwell,  68 
S.  C.  39,  46  S.  E    536. 

67.  Alviso  v.  United  States,  6  Wall. 
(U.  S.)  457,  18  L.  ed.  721;  Whittaker 
17.    Tracy,    41    Ark.    259. 

Notice  of  Appeal  Omitted.  —  Where 
notice  of  appeal  had  in  fact  been 
given  but  the  case  was  dismissed  be- 
cause such  notice  was  not  in  the  tran- 
script, it  was  held  that  upon  proof 
that  notice  had  been  given  the 
appeal  should  be  reinstated.  San 
Antonio  &  A.  P.  E.  Co.  v.  McDonald 
(Tex.  Civ.  App  ),  31  S.  W.  72. 

68.  State  v.  Gaslin,  25  Neb.  71,  40 
N.  W.  601;  Martin  v.  Terry,  6  N.  M. 
491,    30   Pac.    951. 

Delay  of  Mail  Delivery  Not  Provi- 
dential Cause.  —  Providential  cause 
has  been  recognized  as  a  ground  for 
reinstating  a  case  after  it  has  been 
dismissed,  but  no  other  ground  has 
been  so  recognized.  It  is  well  settled 
that  counsel  take  the  risk  of  the  mails, 
and  if  the  briefs  of  a  case  on  appeal 
do  not  reach  the  appellate  court  on 
time,  however  little  they  are  delayed, 
the  case  will  be  dismissed  on  the 
ground  that  the  plaintiff  in  error  is  un- 
represented, and  such  case  will  not  be 
reinstated,  because  the  ordinary  de- 
lays of  the  mail  do  not  constitute 
providential  cause.  Griffith  v.  Mitchell, 
117  Ga.  476,  43  S.  E.  742. 

69.  That  Cause  Was  Beyond  Con- 
trol Must  Be  Shown.  —  It  has  been 
the  universal  practice  of  this  court  to 
deny  applications  to  reinstate  cases 
that  have  been  dismissed  by  the  court 
for  some  fatal  defect  in  the  clerk's 
certificate  to  the  transcript  of  the  rec- 
ord, due  to  oversight  or  neglect  of 
counsel,  in  matters  within  their  control. 
Where  the  certificate  attached  to  the 
transcript  is  fatally  defective,  because 
of  the  oversight  or  carelessness  of 
either  an  attorney  or  his  stenographer, 
a  motion  to  reinstate  will  be  denied  un- 
less shown  to  have  been  beyond  the  con- 
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it  is  required  by  justice  on  the  merits  of  the  case,70  it  will,  generally, 
be  reinstated. 

3.  Jurisdictional  Defects.  —  In  case  an  appeal  is  dismissed  for 
want  of  jurisdiction,  that  is,  for  defects  not  amendable  in  the  ap- 
pellate court,  it  will  not,  as  a  rule,  be  reinstated.71 

4.  Neglect  and  Laches. — Where  the  defects  in  the  proceedings, 
or  a  failure  to  prosecute  the  cause,  are  due  to  the  neglect  or  laches 
of  appellant  or  of  his  attorney,  an  order  of  dismissal,  upon  such 
grounds,  will  not  b')  set  aside.72 

5.  Reinstatement  Useless.  —  "Where  matters  have  taken  place  since 
the*  dismissal  which  would  render  a  reinstatement  of  no  practical 
value,  a  motion  to  reinstate  will  be  denied.73 

6.  Procedure.  —  The  procedure  for  reinstatement  is  by  motion,74 
accompanied  with  due  notice  to  adverse  parties.75    The  grounds  for 

trol  of  counsel.  Porter  V.  Ewing 
(Ma.),  39  So.  993.  See  also  Akin  v. 
Morgan,  50  Ma.   172,  39   So.  53*1. 

70.  Collat  v.  Ives,  141  Mich.  500, 
104  N.  W.  666;  Kenka  Nav.  Co.  v. 
Holmes,  98  N.  Y.   655. 

South  Carolina. —  In  reinstating  an 
appeal,  the  supreme  court  of  South 
Carolina  formulated  a  rule  whereby 
the  court  would  be  governed  in  case 
of  mistake  or  inadvertence  in  taking 
some  step  necessary  to  perfect  an  ap 
peal,  and  said:  "Whenever  this  court 
is  satisfied  from  the  showing  made 
that  a  party  has  in  good  faith  given 
due  notice  of  his  intention  to  appeal, 
within  the  time  prescribed  by  law, 
and  has  through  an  honest  mistake, 
either  of  law  or  of  fact,  or  through 
excusable  inadvertence,  or  from  sick- 
ness or  other  cause  beyond  his  control, 
omitted  to  take  some  step  necessarv 
to  perfect  his  appeal,  this  court  will 
relieve  the  party  from  the  effect  of 
such  omission,  upon  such  terms  as  may 
seem  to  the  court  to  be  just  under 
the  circumstances  of  the  case.'' 
Crosswell  v.  Connecticut  Indemnity 
Assn.,  49  S.  C.  374,  27  S.  E.  388. 

71.  U.  S.  —  Eichmond  v.  Milwau- 
kee, 21  How.  391,  16  L.  ed.  72;  Rice 
v.  Minnesota  &  N.  W.  E.  Co.,  21  How. 
82,  16  L.  ed.  31;  Jackson  v.  Ashton, 
10  Pet.  480,  9  L.  ed.  502.  La. — 
Bacas  v.  Smith,  33  La.  Ann.  139.  N. 
C.  —  Broadfoot  v.  McKeithan,  92  N. 
C.  561.  Wyo.  —  Gramm  v.  Fisher,  4 
Wyo.  1,  31  Pac.  767.  But  see  Cal. — 
Dorland  v.  McGlynn,  45  Cal.  18.  La. 
Carondelet  Canal  Nav.  Co.  v.  City  of 
New  Orleans,  44  La.  Ann.  394,  10  So. 
871.  Minn.  —  Baldwin  v.  Eogers,  28 
Minn.  68,  9  N.  W.  79. 
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72.  U.  S.  —  Hurley  v.  Jones,  97 
IT.  S.  318,  24  L.  ed.  1008.  D.  C  — 
Hunter  v.  Phoenix  Mut.  Life  Ins.  Co., 
12  App.  Cas.  373.  Ind.  —  Egan  v. 
Ohio  &  M.  E.  Co.,  138  Ind.  274,  37 
N.  E.  1014.  N.  Y.  — McElwain  v. 
Erie  E.  Co.,  71  N.  Y.  600.  N.  C.  — 
Vivian  v.  Mitchell,  144  N.  C.  472,  67 
S.  E.  167;  Parker  v.  Southern  E.  Co., 
121  N.  C.  501,  28  S.  E.  347;  Stain- 
back  v.  Harris,  119  N.  C.  107,  25  S. 
E.  858.  Ohio.  —  Kaiser  v.  Wells,  63 
Ohio  St.  349,  58  N.  E.  803.  S.  C. — 
Talbott  v.  Gladney,  30  S.  C.  609,  9 
S.  E.  658.  Tex.  —  Daniels  V.  Larendon, 
49  Tex.  216. 

Counsel  Engaged  in  Another  Case. — 
A  cause  will  not  be  reinstated,  under 
the  Georgia  rule  of  providential  cause, 
for  the  reason  that  when  the  case  was 
dismissed  for  want  of  prosecution, 
counsel  was  busily  engaged  in  prepar- 
ing a  case  in  another  court.  Parties 
interested  in  the  proceedings  of  this 
court  must  give  their  attendance  when 
their  cases  are  called  in  their  order. 
Jones  v.  State,  80  Ga.  640,  6  S.  E. 
172. 

73.  Marion  v.  Barnwell,  68  S.  C. 
39,   46    S.   E.    536. 

74.  Cal.  —  Dorland  v.  McGlynn,  45 
Cal.  18.  Neb.  —  Eepublican  Val.  E. 
Co.  V.  McPherson,  12  Neb.  480,  11  N. 
W.  739.  N.  C.  —  Whitehurst  v.  Pet- 
tipher,  105  N.  C.  39,  10  S.  E.  857. 

Rules  of  Court.  —  As  in  case  of 
other  motions,  the  rules  of  court 
govern.  A  motion  to  reinstate  is  us- 
ually required  to  be  in  writing.  See 
Cronkhite  v.  Bothwell,  3  Wyo.  736,  30 
Pac.  492. 

75.  111.  — Smith  V.  Wilson,  26  111. 
186.     Ind.  —  Heaton  v.    Knowlton,    65 
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reinstatement  should  be  properly  shown/6  and  affidavits  as  to  the 
fact  may  be  required.77  The  motion  must  be  filed  within  the  time 
required  by  the  rules  of  court.78 

Mandamus.  —  In  some  jurisdictions,  mandamus  will  lie  to  compel 
an  intermediate  appellate  court  to  reinstate  an  appeal  erroneously 
dismissed.79 

D.  Dockets  and  Calendars.  —  1.  Docketing  the  Appeal.  —  That  it 
is,  in  some  jurisdictions,  the  duty  of  the  appellant  to  see  that  the 
appeal  is  placed  upon  the  appellate  docket,  as  a  step  in  the  perfect- 
ing of  the  appeal,  has  been  previously  stated.80 

2.  Dockets  and  Calendars.  —  Regulations  relating  to  the  dockets 
or  calendars  of  appellate  courts  are  provided  for  either  by  the  stat- 
utes or  rules  of  court.81 


Ind.  255.  N.  Y.  — People  V.  Central 
Cross -Town  R.  Co.,  21  Hun  476. 
Va.  — Cropper   v.   West,    4    Munf.   299. 

76.  Hagar  v.  Mead,  25  Cal.  598; 
Taylor  v.  State,  82  Ga.  578,  9  S.  E. 
783. 

77.  U.  S.  —  Johnson  v.  Wilkins, 
118  U.  S.  228,  6  Sup.  Ct.  1048,  30  L. 
ed.  210.  Cal.  —  Dorland  v.  McGlynn, 
45  Cal.  18.  Ga.  — Taylor  v.  State,  82 
Ga.  <578,  9  S.  E.  783. 

Counter  affidavits  may  be  filed. 
Pisa  v.  Rezek's  Estate,  108  111.  App. 
198,  206  HI.  344,  69  N.  E.  67;  Bullock 
v.  Cook,  28  Mo.  App.  222. 

78.  U.  S.  — Johnson  V.  Wilkins,  US 
U.  S.  228,  6  Sup.  Ct.  1048,  30  L.  ed. 
210.  La.  —  Rayne  V.  O'Brien,  12  La. 
Ann.  400.  Mich.  —  Ellair  v.  Wayne 
Circuit  Judge,  46  Mich.  496,  9  N.  W. 
533.  N.  C  — Pipkin  v.  Green,  112  N. 
C.  355,  17  S.  E.  534;  Johnston  r. 
Whitehead,  109  N.  C.  207,  13  S.  E.  731. 
N.  Y.  —  Jones  V.  Anderson,  71  N.  Y. 
599.  Wis.  —  See  Patten  Paper  Co. 
v.  Green  Bay  &  M.  Canal  Co.,  93  Wis. 
283,  60  N.  W.   601,   67  N.  W.  432. 

Subsequent  Term.  —  Consent  of 
Parties.  —  Where  an  order  dismissing 
an  appeal  was  entered  during  the 
June  term,  the  court  was  wholly  with- 
out power  to  annul  the  judgment  of 
dismissal  at  the  subsequent  Septem- 
ber term,  without  the  consent  of  the 
parties  to  the  judgment.  Davies  t'. 
Coryell    &   Co.,  37  El.   App.    505. 

79.  U.  S.  —  Ex  parte  Parker,  131 
TJ.  S.  221,  9  Sup.  Ct.  708,  33  L.  ed. 
123;  Ex  parte  Parker,  120  V.  S.  737, 
7  Sup.  Ct.  767,  30  L.  ed.  818.  Mich.— 
Crosbv  V,  Montcalm  Circuit  Judge,  125 
Mich."  24,  83  N.  W.  1040.  Mo.— 
State  c.  Philips,  97  Mo.  331,  10  S.  W.' 


855.  Mont.—  State  v.  District  Court, 
13  Mont.   370,  34  Pac.  298. 

Remedy  by  Appeal.  — It  is  held 
that  mandamus  will  not  lie  to  compel 
a  reinstatement  of  a  cause  dismissed 
for  want  of  jurisdiction,  but  that  ap- 
peal is  the  proper  remedy.  State  v. 
Hudspeth,  38  La.  Ann.  97.  And  see 
State  v.  Judges,  42  La.  Ann.  1080,  8 
So.  277;  State  V.  Rightor,  36  La.  Ann. 
200. 

80.  See  page  321. 

81.  See,     in     general:      Cal Him- 

melmann  v.  Haskell,  45  Cal.  269.  Ga. 
Gordon  v.  Gordon,  109  Ga.  262,  34  S. 
E.  324.  Ind.  —  Mansur  v.  Indianapolis 
&  B.  Plankroad  Co.,  8  Ind.  487.  Ky. 
Mocquot  V.  Meadows,  97  Ky.  543,  31 
S.  W.  129.  La.  —  Godchaux  v.  Bau- 
man,  44  La.  Ann.  253,  10  So.  674. 
Mo.  —  State  V.  Davis,  54  Mo.  App.  214. 
Mont.  —  American  Sav.  &  Loan  Assn. 
V.  Burghardt,  17  Mont.  545,  43  Pac. 
923.  N.  Y.  — People  v.  Board  of  Edu- 
cation, etc.,  113-  App.  Div.  315,  99  N. 
Y.   Supp.   1. 

Calendar.  —  Preliminary  Call.  —  The 
word  "calendar"  may  or  may  not  be 
synonymous  with  "docket."  Where 
the  appellate  record  stated  that  an 
appeal  was  dismissed  upon  the  call 
of  the  "calendar,"  and  did  not  show 
that  such  appeal  was  dismissed  when 
reached  for  trial  upon  the  regular  call 
of  the  docket,  it  was  held  that  the 
"call  of  the  calendar"  might  mean 
the  preliminary  call  of  the  docket,  and, 
consequently,  no  cause  for  dismissal 
being  sufficiently  shown,  the  order  of 
dismissal  was  set  aside.  Titley  v. 
Kaehler,  9  HI.  App.  537.  See,  also, 
Kilian  v.  Clark,  9  HI.     App.  426. 

Term    Call   of   Docket.  — For   an   il- 
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In  some  jurisdictions,  there  are  separate  dockets  for  different 
classes  of  cases,  and,  in  consequence,  by  right  of  precedence,  some 
causes  are  thus  more  quickly  reached  than  are  the  cases  upon  other 
dockets.82  Regularly,  however,  causes  are  assigned  for  hearing 
in  the  order  of  their  filing.83 

3.  Advancement  of  Causes.  —  Rules  of  court,  and  sometimes  ex- 
press statutes,  provide  for  the  advancement  of  causes  upon  the  calen- 
dar, so  that,  for  sufficient  reason  shown,  they  may  be  heard  at  an 
earlier  day  than  they  could  be  in  their  regular  order.84 

4.  Reasons  For  Advancement.  —  The  reasons  for  which  causes  may 
be  advanced  are  sometimes  specified  in  the  statute,  or  in  the  court 


lustration  of  practice  in  "calling  the 
docket"  at  the  commencement  of  the 
term,  see  Blanchard  v.  Ferdinand,  132 
Mass.    389,    391. 

82.  Georgia.  —  Fast  Writs  of  Error. 
In  Georgia,  writs  of  error  are,  by 
statute,  known  as  "fast  writs  of 
error"  or  as  "ordinary"  writs  of 
error.  The  statute  enumerates  various 
classes  of  cases  which  may  be  carried 
up  by  fast  writs,  among  them  being 
the  granting  or  refusing  applications 
for  an  injunction  or  review;  applica- 
tions for  discharge  in  contempt  cases; 
granting  or  refusing  applications  for 
alimony,  mandamus,  or  other  extra 
ordinary  remedy;  all  criminal  cases; 
and  all  habeas  corpus  cases.  The 
statute  requires  the  clerk  of  the  ap- 
pellate court,  upon  receipt  of  any  fast 
writ  of  error,  to  place  it  immediately 
on  the  docket  of  the  circuit  to  which 
it  belongs.  The  purpose  is  to  insure 
a  speedy  hearing  if  the  court  is  then 
in  session.  See  Gordon  v.  Gordon,  109 
Ga.  262,  34  S.  E.  324. 

Louisiana.  —  Summary  Docket.  — 
See  Van  Benthuysen  v.  Wackerback  & 
Joseph,   Man.   Unrep.   Cas.   17. 

Montana.  —  Short-Cause  Docket.  — 
In  order  to  summarily  dispose  of  cases 
involving  only  a  very  short  considera- 
'  tion,  Montana,  by  rules  of  court,  has 
provided  a  "short-cause  docket,"  up- 
on which  cases  in  which  counsel  stip- 
ulate that  the  cause  "will  be  argued 
in  fifteen  minutes  to  the  side."  See, 
for  its  construction,  American  Sav.  & 
Loan  Assn.  V.  Burghardt,  17  Mont. 
545,   43   Pac.    923. 

New  York.  —  Motion  Docket.  — 
In  New  York,  in  the  court  of  appeals, 
an  appeal  by  leave  of  the  appellate 
division  from  an  interlocutory  judg- 
ment   of    any   kind    is   placed,   by   rule 
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of  court,  on  the  motion  calendar,  and 
will  be  heard  on  the  morning  of  the 
first  and  third  Monday  of  each  session 
of  the  court,  before  taking  up  the 
regular  calendar.  See  Eule  11,  Court 
of  Appeals  of  New  York;  Slater  v. 
Slater,  174  N.  Y.  264,  66  N.  E.  934; 
Anderson  v.  Daley,  159  N.  Y.  146,  53  N. 
E.  753. 

83.  Rules  of  court  frequently 
either  thus  expressly  provide,  or,  to 
like  effect,  declare  that  no  causes 
shall  be  entitled  to  any  preference 
upon  the  calendar,  except  such  as  may 
be  given  by  law  or  special  order  of 
the   court. 

The  statute  may  also  provide  that 
cases  shall  be  heard  in  the  order  in 
which  they  are  filed,  but  that  precedence 
may  be  granted  to  certain  causes. 
Phoenix  Fire  Ins.  Co.  V.  Cain  (Tex. 
Civ.  App.),  21  S.  W.  709.  See  also 
Parker  v.  State,  132  Ind.  419,  31  N. 
E.  1114,  quoting  Indiana  statute  pro- 
viding that  appeals  shall  be  docketed 
in  the  order  in  which  transcripts  are 
filed,  and  shall  be  heard  in  same  order 
unless   advanced   for   good  cause. 

84.  By  way  of  illustration,  the  fol- 
lowing cases  are  cited:  U.  S.  —  Poin- 
dexter  v.  Greenhow,  109  IT.  S.  63,  3  Sup. 
Ct.  8,  27  L.  ed.  860,  construing  rules 
relating  to  preferences.  Colo.  —  Dick- 
inson v.  Freed,  24  Colo.  483,  52  Pac. 
209,  construing  statute  providing  for 
preferences.  Ga.  —  Kaufman  V.  Ferst, 
55  Ga.  350,  granting  or  refusing  in- 
junctions and  receiverships.  N.  Y.  — 
Coxhead  v.  Johnson,  160  N.  Y.  369,  54 
N.  E.  780  (judgments  of  unanimous 
affirmance  by  appellate  decision) ;  Col- 
ton  v.  N.  Y.  El.  R.  Co.,  151  N.  Y.  266, 
45  N.  E.  546  (administration  of  es- 
tates); Bartlett  v.  Musliner,  92  N.  Y. 
646     (action     for     dower) ;     Peyser   v. 
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rules,85  but  when  the  question  lies  within  the  judicial  discretion  o? 
the  appellate  court,  it  will  generally  refuse  to  advance  a  cause  un- 
less there  are  urgent  reasons  for  so  doing.86  Among  the  more  usual 
reasons  for  advancement  are,  that  questions  of  grave  public  consid- 
eration are  involved,87  or  that  delay  will  embarrass  the  government,88 
or  that  the  state  is  a  party  and,  as  such,  should  have  preference  over 
private  causes.89 

In  some  jurisdictions,  a  showing  that  a  cause  is  utterly  without 
merit  and  that  the  appeal  was  taken  only  for  the  purposes  of  delay. 
is  a  sufficient  reason  for  its  advancement  in  order  that  it  may  be 
the  more  quickly  disposed  of.90 

5.  Procedure.  —  Any  interested  party  may  apply  for  an  advance- 
ment of  the  cause,  the  procedure  being,  generally,  by  written  mo- 
tion.91    In  the  federal  supreme  court,  the  motion  must  be  printed.92 


Wendt,  84  N.  Y.  642  (construction  of 
wills).  Tex.  — Wright  v.  MeNatt,  49 
Tex.  425,   "administration   cases." 

Not  Matter  of  Right.  —  In  absence 
of  rule  or  statute,  the  advancement  of 
a  cause  can  never  be  claimed  as  a 
right.  Parker  r.  State,  132  Ind.  419, 
31   N.   E.   1114. 

85.  See  cases  in  preceding  notes. 
See    also,  infra. 

86.  Ark.  —  Brodie  v.  Fitzgerald,  55 
Ark.  460,  18  S.  W.  032.  Fla.  —  Spratt 
V.  City  of  Jacksonville,  29  Fla.  171,  10 
So.  734.  Ind.  —  Parker  r.  State,  132 
Ind.  419,  31  N.  E.  1114. 

Only  grave  public  considerations  will 
justify  this  court  in  hearing  and  de- 
termining cases  out  of  their  order.  City 
of  Olympia  V.  Moore,  7  Wash.  236,  34 
Pac    930. 

87.  Ark. —  See  Brodie  V.  Fitzgerald, 
55  Ark.  460,  18  S.  W.  632.  Fla.— 
Spratt  V.  Citv  of  Jacksonville,  29  Fla. 
171,  10  So.  734.  N.  Y.  — See  Goldberg 
r.  Markowitz,  179  X.  Y.  596.  72  N.  E. 
316.  Tenn.  —  Lynn  V.  Polk,  76  Tenn. 
32^.  Wash.  —  Citv  of  Olympia  V. 
Moore,   7   Wash.    236,   34   Pac.   930. 

Rules  of  Court.  —  Pules  of  court 
may  limit  the  grounds  for  which  causes 
mav  be  advanced.  Upon  this  principle, 
it  is  held,  in  some  jurisdictions,  that  a 
case  will  not  be  taken  up  out  of  its 
order  simply  because  it  is  of  great  pub- 
lic importance.  See  Carter  r.  Green- 
how.  109  U.  S.  64,  3  Sup.  Ct.  8,  27  L. 
ed.   860. 

88.  Hoge  r.  Richmond  &  D.  R.  Co., 
93  TJ.  S.  1,  23  L.  ed.  781;  United  States 
r.  Fossatt,  21  How.  445,  16  L.  ed.  185; 
Brodie  r.  Fitzgerald,  55  Ark.  460,  18 
S.  W.  632. 


Motion,  by  Whom. — A  motion  for 
advancement  for  the  reason  that  "the 
operations  of  the  government  of  the 
state  will  be  embarrassed  by  delay," 
can  be  made  only  by  the  state  or  party 
claiming  under  the  law,  and  on  proof, 
where  the  execution  of  a  state  revenue 
law  has  been  enjoined.  Central  Rail- 
road Co.  r.  Bourbon  County,  116  U.  S. 
538,  6  Sup.  Ct.  601,  29  L.  ed.  725;  Hoge 
v.  Richmond   &  Danville  R.   Co.,  supra. 

89.  U.  S.  —  Ward  P.  Maryland,  12 
Wall.  163,  20  L.  ed.  260.  Fla.  — Spratt 
V.  Citv  of  Jacksonville,  29  Fla.  171,  10 
So.  734.  N.  Y.  —  People  V.  Kinney,  92 
N.  Y.  647. 

Title  to  Public  Office.  —  See  Creager 
V.  Hooper,  83  Md.  490,  35  Atl.  159; 
Caldwell  v.  Wilson,  121  N.  C.  423,  28 
S.  E.  363. 

90.  Chafin  V.  McFadden,  44  Ark. 
523.  Contra,  Amory  v.  Amory,  91  U. 
S.  356,  23  L.  ed.  436;  Dzialynski  r. 
Bank  of  Jacksonville,  23  Fla.  44,  1  So. 
338. 

Will  Not  Examine  Record.  —  The 
court  will  not,  however,  examine  a 
lengthy  record  in  order  to  determine 
whether  an  appeal  was  taken  for  de- 
lay. Vaught  v.  Green,  51  Ark.  378,  11 
S.  W.  587. 

91.  The  rules  of  court  must  be  con- 
sulted. In  some  cases,  the  right  to 
move  for  an  advancement  is  limited  to 
particular  parties.  See,  for  example, 
Central  Railroad  Co.  V.  Bourbon  Coun- 
ty, 116  U.  S.  538,  6  Sup.  Ct.  601,  29  L. 
ed.   725. 

92.  Rule  26,  §  6:  "All  motions  to  ad- 
vance  cases   must  be   printed." 
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The  motion  should  contain  a  brief  statement  of  the  matter  in- 
volved,93 and,  also,  the  reasons  for  the  advancement.94  Due  notice 
of  the  intention  to  move  for  advancement  should  be  given  to  adverse 
parties.95 

6.  Continuance.  —  Striking  From  Docket.  —  Motions  to  continue 
a  cause  may  also  be  made,  but  such  motions,  if  granted,  will  gen- 
erally, in  absence  of  good  cause,  carry  a  case  to  the  heel  of  the 
docket.96  A  motion  to  strike  the  case  from  the  docket  is  proper 
where  an  appeal  has  been  entered  without  legal  authority,97  or  where 
the  proceedings  as  filed  are  so  defective  that  they  cannot  be  con- 
sidered,98 or  where  through  failure  of  appellant  to  properly  per- 
fect his  appeal  the  court  is  without  jurisdiction.99 

E.  The  Hearing.  —  1.  Rules  Governing.  —  The  hearing  is  con- 
ducted in  accordance  with  the  rules  of  the  appellate  court,  unless 
otherwise  provided  by  statute. 

2.  Time  For.  —  In  absence  of  any  controlling  statute,1  the  hear- 
ing will  regularly  take  place  when  the  case  is  called,  that  is,  when 
it  is  reached  upon  the  calendar. 

3.  Extension  of  Time.  —  For  good  and  sufficient  cause  duly  shown, 
it  is  generally  within  the  discretion  of  the  court  to  grant  an  ex- 
tension of  the  time,  or  a  continuance,  for  the  hearing.2  Sickness  of 
counsel  may  be  good  grounds  for  such  postponement,3  but  his  pro- 
Inferior  Court  of  Randolph  County,  4 
Ga.  156.  Ky.  —  Clinton  v.  Phillips' 
Admr.,  8  T.  B.  Mon.  117.  N.  Y.— Ray- 
mond v.  Richmond,  76  N.  Y.  106;  Reid 
v.  City  of  New  York,  67  Hun  648,  21 
N.  Y.  Supp.  719.  Ohio.  —  Bowen  V. 
Bowen,  36  Ohio  St.  312. 

1.  See  Bridge  &  Structural  Iron- 
Workers'  Union  V.  Sigmund,  88  111. 
App.  344;  Meacham  v.  Democratic  State 
Executive  Committee,  24  Ky.  L.  Rep. 
1340,  71  S.  W.  447. 

2.  See,  in  general:  U.  S.  —  City  of 
New  Orleans  v.  New  Orleans,  M.  &  T. 
R.  Co.,  108  U.  S.  15,  1  Sup.  Ct.  187,  27 
L.  ed.  635;   L.  Bucki  &  Son  Lumb.  Co. 


93.  See  rules  of  court  in  the  various 
jurisdictions.  And  see  Stout  V.  Harlem 
(Ind.  App.),  48   N.  E.   235. 

94.  Ind.  —  Stout  v.  Harlem  (Ind. 
App.),  48  N.  E.  235.  N.  Y.  —  Taylor  v. 
Wing,  83  N.  Y.  527.  Vt.  —  Manning 
v.   Leighton,   66  Vt.   56,   28   Atl.   630. 

95.  People  V.  Kinney,  92  N.  Y.  647. 
See,  in  general,  the  rules  of  court  in 
the    different    jurisdictions. 

96.  This  is  the  general  practice,  and 
is  often  expressly  so  provided  by  the 
rules. 

Stipulations  To  Pass  a  Case.  —  No 
stipulation  to  pass  a  case  without 
placing  it  at  the  foot  of  the  docket 
will  be  recognized  as  binding  upon  the 
court.     17.  S.  Sup.  Ct.  Rules,  No.  26. 

97.  Cal.  —  Garcia  V.  Brown,  146  Cal. 
68,  79  Pae.  590.  Ky.— Ratcliff  v.  Farn- 
nin,  5  Ky.  L.  Rep.  605;  Philpot  v. 
Benge,  4  Ky.  L.  Rep.  732.  Mo.  —  St. 
Louis  &  S.  F.  R.  Co.  V.  Evens  &  How- 
ard Fire-Brick  Co.,  15  Mo.  App.  590. 

98.  Colo.  —  Wilson  v.  Hickman,  19 
Colo.  App.  141,  73  Pac.  1088.  Fla.— 
Orange  County  High  School  V.  Sanford, 
17  Fla.  120.  Mo.  —  Smith  v.  Board- 
man,  49  Mo.  306;  Ray  v.  Ray,  49  Mo. 
301;  Shotwell  v.  State,  37  Mo.  359. 
S.  C.  —  Shumate  v.  Powell,  5  Rich.  286. 

99.  Colo.  —  People  v.  Adams,  13 
Colo.  550,  22  Pac.  826.     Ga.  — Smith  v. 
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v.  Atlantic  Lumb.  Co.,  93  Fed.  765,  35 
C.  C.  A.  590.  Ala.  —  Hollingsworth  v. 
Chapman,  50  Ala.  23,  insanity  of  party. 
Cal.  —  Wetmore  v.  City  of  San  Fran- 
cisco, 43  Cal.  37.  Ga.  —  Ward  v.  State, 
87  Ga.  160,  13  S.  E.  711,  illness  of 
counsel.  Ky.  —  Stafford  v.  Cain,  12  Ky. 
L.  Rep.  503,  death  of  party.  N.  C  — 
Dibbrell  V.  Georgia  Home  Ins.  Co.,  109 
N.  C.  314,  13  S.  E.  739.  Tex.  —  Mis- 
souri Pac.  R.  C<j.  v.  Jarrard,  65  Tex. 
557. 

And  see  rules  of  court  concerning 
motions  for  continuance. 

3.  See  Ward  v.  State,  87  Ga.  160,  13 
S.  E.  711. 
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fessional  engagements  elsewhere,4  or  his  desire  for  a  continuance  in 
order  that  some  defects  in  the  proceedings  may  be  amended  or  cor- 
rected, such  defects  being  due  to  his  own  oversight  or  neglect,6  have 
been  held  insufficient. 

4.  Application  For  Continuance.  —  The  application  for  a  post- 
ponement, or  continuance,  is  generally  made  by  motion.6 

5.  Arguments.  —  The  time  allotted  for  oral  argument  is  usually 
fixed  by  the  rules,7  and  counsel  for  appellant  is  permitted  to  open 
and  close.8  In  special  and  important  cases,  an  extension  of  the  time 
allowed  for  the  argument  may  be  granted  by  the  court.9  In  their 
arguments,  counsel  must  keep  to  the  matter  within  the  record,10  and 
must  avoid  scandalous  remarks.11 

6.  Re-Argument.  —  It  is  entirely  within  the  discretion  of  the  re- 
viewing court  to  order  a  reargument  of  the  issues  involved  when 
the  court  desires  further  enlightenment,12  or  when,  perchance,  the 
personnel  of  the  court  has  been  changed  since  the  case  was 'first 
argued.13 

7.  Submission  Without  Argument.  —  The  rules  sometimes  provide 
for  the   submission   of   cases   upon   the   briefs,   without   oral   argu- 


4.  Trvon  v.  Jennings,  12  Abb.  Pr. 
(N.  Y.)  33,  22  How.  Pr.  (N.  Y.)  421; 
Starr  v.  Benedict,  19  Johns.  (N.  Y.) 
455. 

5.  Carey  v.  Rice,  2  Ga.  406;  Hunter 
r.  Nichols,  1  White  &  W.  Civ.  Cas. 
(Tex.),  §  1054. 

6.  See  rules  of  court. 

7.  The  following  rules  will  illustrate 
the  practice: 

Supreme  Court  of  United  States. — 
"Two  hours  on  each  side  will  be  al- 
lowed for  the  argument,  and  no  more, 
without  special  leave  of  the  court 
granted  before  the  argument  begins." 
Rule  22. 

Court  of  Appeals  of  New  York. — 
"In  the  argument  of  a  cause  not  more 
than  two  hours  shall  be  occupied  by 
counsel  on  either  side,  except  by  ex- 
press   permission  of  the   court."     Rule 

xm. 

Supreme  Court  of  Louisiana.  —  "One 
hour  will  be  allowed  to  counsel  for 
each  side,  except  where  in  special 
cases,  on  application  made  before  the 
opening  argument,  the  court  may  other- 
wise  order."     Rule  VEIL 

Arguments  Upon  Motions.  —  The 
rules  generally  provide  that  a  shorter 
time  shall  be  allowed  for  oral  argu- 
ments upon  motions  than  is  allowed 
for  the   general   argument   of  the  case. 

8.  This  is  generally  expressly  pro- 
vided for  by  the  rules.     See,  also,  the 

28 


following  cases:  U.  S.  —  L.  Bucki  & 
Son  Lumb.  Co.  v.  Atl.  Lumb.  Co.,  93 
Fed.  765,  35  C.  C.  A.  590.  Me. — 
Deering  v.  Adams,  34  Me.  41.  N.  J. 
Den  v.  Stillwell,  10  N.  J.  L.  60.  Vt. 
Lampson   v.    Ilobart,   27   Vt.   784. 

9.  An  extension  of  time  for  the 
oral  argument  rests  within  the  discre- 
tion of  the  court.  The  rules  usually 
provide  that  the  extension,  if  granted, 
must  be  made  before  the  beginning  of 
the  argument.  See  illustrative  rules, 
sui>ra. 

10.  Paine  v.  Frost,  67  Iowa  282, 
25   N.   W.   243. 

11.  Citizens  Bank  v.  Johnson,  107 
Iowa  365,  77  X.  W.  1046;  Sax  v.  Drake, 
GO   Iowa   760,   28  N.   W.   423. 

12.  Baxter  v.  McDonnell,  154  N  Y. 
4.12.  48  N.  E.  816;  Raymond  v.  Yar- 
rington,  96  Tex.  443,  72  S.  W.  580, 
73  S.  W.  800,  62  L.  R.  A.  962,  97 
Am.   St.  Rep.  914. 

Rehearings.  —  Even  after  decision, 
the  court  may  order  a  rearsmment,  or 
rehearing,  upon  its  own  motion,  where 
doubts  are  entertained  which  it  is  sup- 
posed may  be  removed  by  further  dis- 
eussion  at  the  bar.  See  Brown  v. 
Aspden's  Admr.,  14  How.  (U.  S.)  25, 
14  L.  ed.  311.  See,  also,  infra,  VUI 
F. 

13.  This  matter,  unless  some 
statute  may  provide  for  a  reargument 
upon   an   equal   division   of   opinion,   is 
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ments,14  and  stipulations  of  counsel  to  dispense  with  argument  will 
generally  be  enforced.15  In  its  discretion,  however,  the  court  may 
set  aside  a  submission.16 

8.  Part  of  the  Cause.  —  The  court  will  not  hear  questions  relat- 
ing to  a  part  of  the  cause,  prior  to  the  hearing  proper,  when  such 
questions  necessarily  involve  the  merits  of  the  entire  case.  The 
cause  must  be  heard  as  a  whole.17 

9.  Order  of  Consolidation.  —  When  two  or  more  appeals  involv- 
ing the  same  questions,  and  arising  from  the  same  transaction,  are 
before  the  court,  they  may  be  consolidated  upon  order,  and  heard 
as  one  appeal.18 

F.  Rehearings.  —  1.  Granted,  When. — Rehearings  are  not  favored, 
but  in  accordance  with  the  rules  of  the  appellate  court  they  may 
be  granted,  in  discretion,  for  sufficient  cause.19  In  general,  an  appli- 
cation for  a  rehearing  will  not  be  allowed  unless  it  clearly  appears 
that  some  material  question  bearing  directly  upon  the  determination 


entirely  within  the  discretion  of  the 
court.  It  is,  however,  rarely  met  with 
in  practice  save  in  cases  of  great  im- 
portance. 

14.  Glenn  v.  Faut,  124  U.  S.  123, 
8  Sup.  Ct.  398,  31  L.  ed.  352;  Phil- 
brook  v.  Newman,  148  Cal.  172,  82 
Pac.  772.  See,  in  general,  the  rules 
of  court  in  the  particular  jurisdiction. 

15.  Glenn  v.  Faut,  124  U.  S.  123, 
8  Sup.  Ct.  398,  31  L.  ed.  352;  Aurre- 
coechea  V.  Bangs,  110  U.  S.  217, 
3  Sup.  Ct.  639,  28  L.  ed.  125;  Wright 
17.  Negle,  101  U.  S.  791,  25  L.  ed.  921; 
Muller  v.  Dows,  94  U.  S.  277,  24  L. 
ed.  76. 

16.  U.  S.  —  Louisiana  v.  New  Or- 
leans, 103  U.  S.  521,  26  L.  ed.  306; 
School  District  v.  Ins.  Co.,  101  U.  S. 
472,  25  L.  ed.  868.  Ala.  —  Thomas  v. 
State,  91  Ala.  59,  8  So.  753.  Ark. — 
Hathaway  V.  Werner,  52  Ark.  171,  12 
S.  W.  327,  5  L.  R.  A.  370.  Ind.— 
Burkam  V.  McElfresh,  88  Ind.  223; 
Etter  V.  Anderson,  84  Ind.  333. 

17.  Accordingly  a  motion  to  dis- 
miss, where  the  merits  of  the  case  are 
involved  in  the  determination  of  the 
motion,  will  not  be  considered  until 
the  hearing  is  reached.  U.  S.  —  Lynch 
17.  De  Bernal,  131  U.  S.  (Appendix) 
xciv,  19  L.  ed.  395;  Standard  Oil 
Co.  v.  Bell,  82  Fed.  113,  27  C.  C.  A. 
72.  Cal.  —  Hibernia  Savings  &  Loan 
Soc.  v.  Behnke,  118  Cal.  498,  50  Pac. 
666;  Latham  v.  Citv  of  Los  Angeles, 
83  Cal.  564,  23  Pac.  1116;  In  re 
Sharp's  Estate,  10  Cal.  App.  1,  100  Pac. 
1071.      Colo.  —  Farmers'    Union    Ditch 

vol.  n 


Co.  V.  Rio  Grande  Canal  Co.,  32  Colo. 
318,  76  Pac.  366;  Monash  v.-  Rhodes, 
26  Colo.  321,  57  Pac.  728.  Ga.— Jones 
v.  Jones,  58  Ga.  184.  La.  —  Grubbs 
17.  Pierson,  111  La.  101,  35  So.  474. 
Mich.  —  First  Nat.  Bank  V.  Barnum 
Wire  &  Iron  Works,  58  Mich.  124, 
24  N.  W.  543,  25  N.  W.  202,  55  Am. 
Rep.  660.  Ore. —  Schmidtke  v.  Keller, 
44  Ore.  23,  73  Pac.  332,  74  Pac.  222. 
Term.  —  Christian  v.  Clark,  10  Lea 
29L 

18.  The  question  is  usually  con- 
trolled by  rules  of  court.  See,  for  ex- 
ample, Rule  26,  Supreme  Court  of  the 
United  States.  See,  also,  the  follow- 
ing cases:  U.  S.  —  United  States  v. 
The  Lilla,  2  Cliff.  169,  26  Fed.  Cas. 
No.  15,600;  Ableman  v.  Booth,  18  How. 
470,  15  L.  ed.  465.  Ga.  —  Bentley  F. 
Gay,  67  Ga.  667.  HI.  —  Chicago  &  G. 
W.  R.  Land  Co.  v.  Peck,  112  111.  408; 
Young  v.  Rutan,  69  111.  App.  513.  Ind. 
Jamieson  v.  Cass  Co.,  56  Ind.  466;  Old- 
father  v.  Zent,  11  Ind.  App.  430,  39 
N.  E.  221.  la.  —  King  v.  Glass,  73 
Iowa  205,  34  N.  W.  820.  S.  D. — 
In  re  Olson's  Estate,  17  S.  D.  1,  94 
N.  W.  421.  Tex.  —  Farmers '  &  Mer- 
chants' Nat.  Bank  v.  Waco  Elec.  R. 
&  Light  Co.,  89  Tex.  331,  34  S.  W. 
737. 

Consolidation  Refused.  —  See  Home 
V.  Harness,  18  Ind.  App.  214,  47  N. 
E.   688. 

19.  Cal.  — In  re  Jessup,  81  Cal.  408, 
21  Pac.  976,  22  Pac.  742,  1028,  6  L. 
R.  A.  594;  Noel  V.  Smith,  2  Cal.  App. 
158,  83   Pac.  167.  Fla.  —  Florida   Land 
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of  the  case,  and  which  was  raised  at  the  former  hearing,  was  not 
considered  f"  or  unless  the  decision  is  in  conflict  with  an  express  stat- 
ute, or  a  controlling  decision,  which  was  overlooked  by  the  court;21 
or  unless  the  court  was  under  misapprehension  as  to  the  record;22 


Rock  Phosphate  Co.  v.  Anderson,  50 
Fla.  501,  39  So.  392.  Ga.  —  Seal  oard 
Air  Line  B.  v.  Jones,  119  Ga.  9u7,  47 
S.  E.  320.  Mass. —  Nashua  &  L.  E. 
Corp.  r.  Boston  &  L.  E.  Corp.,  169  Mass. 
157,  17  X.  E.  606.  Miss.  —  Eoberts  v. 
Hdmundson,  12  Miss.  730.  N.  H. — 
Russell  v.  Dver,  43  X.  II.  396.  N.  C. 
Watson  v.  Dodd,  72  N.  C.  240.  Ohio. 
Zink   v.  Grant,  26  Ohio  St.  378. 

Stipulation  Waiving  Rehearing.  — 
See  Parker  v.  State,  133  IndL  178,  32 
X.  E.  836,  33  N.  E.  119,  18  L.  E. 
A.   567. 

Strong  Case  Must  Be  Made.  — To 
justify  a  rehearing  a  strong  case  must 
be  made.  The  appellate  court  must 
be  convinced,  either  that  it  faile  I  to 
duly  consider  some  material  point  in 
the  case,  or  that  it  erred  in  its  con- 
clusions. Venard  v.  Old  Hickorv  M. 
&  S.  Co.,  4  Utah  67,  6  Pac.  41.5,  7 
Pac.  408. 

20.  Ga.  —  Seaboard  Air  Line  E.  r. 
Jones,  119  Ga.  907,  47  S.  E.  320.  N. 
Y.  —  Fosdick    v.    Town    of    Hemp- 

126  X.  Y.  651.  27  X.  E.  382;  Marine 
Nat.  Bank  v.  Nat.  City  Bank,  59  X. 
Y.  67,  17  Am.  Eep.  305;  Mount  V. 
Mitchell,  32  X.  Y.  702.  N.  C.  —  El- 
more r.  Seabonrd  Air  Line  E.  Co..  132 
N.  C.  865,  44  S.  E.  620;  Mason  r. 
Pelletier,  SO  X.  C.  66.  S.  C.  —  Hardin 
r.  Melton,  28  S.  C.  38,  4  S.  E.  805,  9 
S.    E.   423. 

Where  a  petition  for  a  rehear: 
based  upon  a  proposition  that  no' 
was  not  overlooked  by  the  court,  but 
was  the  chief  point  of  difference  on 
which  the  court  divided,  the  petition 
must  be  denied.  Such  a  petition  sug- 
gests nothing  that  had  not  been  care- 
fully considered.  Da  Costa  i".  Dib- 
ble," 45  Fla.  225.  33  So.  466;  Sauls 
v.    Freeman.    24   Fla.    225,    4    So.    577. 

21.  Rules  of  Court.  —  This  gTound 
for  a  rehearing  is  expressly  stated  in 
the  rules  of  a  number  of  courts.  See, 
also,  the  following  cases:  Ga.  —  Sea- 
board Air  Line  R.  V.  Jones,  119  Ga.  907, 
47  B.  E.  320.  Mo.  —  Dobyns  r.  Meyer, 
20  Mo.  App.  66.  N.  Y.  —  Mount'  V. 
Mitchell,  32  N.  Y.  702;  Hand  v.  Rog- 
ers, 16  Misc.  364,  38  N.  Y.  Supp.  2;  Mar- 


tin v.  Huyler,  58  Hun  608,  12  N  Y 
Supp.   66. 

Statute    Subsequent    to     Decision 

That,  since  the  decision,  a  statute  has 
been  passed  which  is  in  conflict  with, 
or  contrary  to,  the  decision  as  rendered, 
is  no  ground  for  a  rehearing,  provided 
the  decision  correctly  stated  the  law  at 
the  time.  Powell  v.  Nevada,  C.  &  O. 
R.,  28  Nev.  305,  82  Pac.  96.  And  see 
Dutcher  v.  Culver,  24  Minn.  584. 
Compare,  with  this  latter  case,  Iowa 
Railroad  Land  Co.  v.  Sac  County,  39 
Iowa  124. 

22.  Moving  Party  Responsible  For 
Error. —  Where  the  court  has  been  led 
into  an  error  in  its  decision  from  the 
omission  of  the  paper-books  to  state 
the  facts  correctly,  the  party  whose 
duty  it  is  to  prepare  such  books,  if  not 
estopped  from  moving  for  a  rehearing, 
would  at  least  be  required  to  present 
very  strong  equities  to  entitle  him  to 
a  favor  which  he  seeks  on  account  of 
his  own  neglect.  Fowler  v.  Atkinson, 
6  Minn.  578. 

Limitation  of  Rehearing.  —  Upon  a 
rehearing  being  granted,  the  supreme 
court  of  Arizona  said:  "Neither  the 
petition  itself  nor  the  argument  of  the 
case  point  out  any  misapprehension  of 
the  record,  by  this  court,  or  any  mis- 
take in  the  law  ox  the  case.  Every 
question  urged  upon  us  was  submitted 
and  considered  by  the  court  on  the 
former  hearing.  It  is  not  the  office 
or  purpose  of  a  rehearing  to  reopen  the 
whole  cause,  and  to  require  of  the 
court  a  reconsideration  of  the  whole 
case."  Arizona  Prince  Copier  Co.  v. 
Copper  Queen  Copper  Co.  (Ariz.),  11 
Pac.  396. 

Defective  Record.  —  That  the  record 
was  defective  is,  however,  no  ground 
for  a  rehearing.     See  infra. 

Immaterial  Error.  —  The  correction 
of  a  typographical  error  in  the  record 
was  not  noticed  by  the  court  at  the 
time  of  the  preparation  of  the  opinion, 
by  which  an  erroneous  statement  was 
made  in  the  opinion,  as  to  certain  sup- 
posed admissions  in  the  pleadings;  yet, 
as  the  court  reached  its  opinion  inde- 
pendently of  such  supposed  admissions, 
the    error    was    manifestly    immaterial. 
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or  unless  the  court  was  under  mistake  as  to  the  law;23  or  unless  it 
is  shown  that  questions  of  grave  and  public  importance  were  not 
fully  argued.24 

2.  Insufficient  Cause.  —  That,  however,  an  affirmance  resulted  from 
an  evenly  divided  court;25  or  that  there  has  been  a  change  in  the 
personnel  of  the  court  ;26  or  that,-  originally,  the  case  was  not  heard 
by  a  full  bench,27  are  not  sufficient  grounds  for  a  rehearing.  Like- 
wise, a  rehearing  will  not  be  granted  in  order  that  additional  briefs 
may  be  filed;28  or  that  newly  discovered  evidence  may  be  con- 
sidered;29 or  upon  grounds  immaterial  to  the  decision.30 

It  is  also  a  general  rule  that  a  rehearing  will  not  be  granted  for 
the  purpose  of  considering  points  or  questions  not  raised  at  the 
former  hearing,31   or  for  the  purpose  of  correcting   errors  in   the 


Greenville  County  v.  Spartanburg  Coun- 
ty, 62  S.  C.  105,  40  S.  E.  147. 

23.  The  object  of  a  petition  for  re- 
hearing is  to  point  out  mistakes  of 
law,  or  fact,  or  both,  which,  it  is 
claimed,  the  court  has  made  in  reach- 
ing its  conclusion.  Argument,  if  any, 
in  support  of  the  petition,  should  be 
devoted  to  the  enlightenment  of  the 
court  in  respect  to  such  contention. 
People  v.  District  Court,  26  Colo.  386, 
58  Pac.  604,  46  L.  R.  A.  850. 

24.  Woodbury  v.  Dorman,  15  Minn. 
341;  Bradley  v.  Gamelle,  7  Minn.  331; 
Lee  V.  Price,  8  N.  Y.  St.  358;  Spofford 
v.  Eowan,  6  N.  Y.  St.  273. 

Decision  of  Intermediate  Court.  — 
Where,  in  the  Circuit  Court  of  Appeals 
of  the  United  States,  a  motion  for  a 
rehearing  was  filed,  alleging  as  a 
ground  that  the  case  was  one  of  great 
importance,  it  was  held  that  since  the 
court  had  not  overlooked  any  consider- 
ation or  authority  which  would  have 
had  weight  in  the  decision  of  the  cause, 
and,  especially,  since  the  decision  of 
the  court  was  not  a  finality  of  the  ques- 
tion, but  that  an  appeal  would  lie  to 
the  supreme  court,  the  motion  should 
be  denied.  Camfield  17.  United  States, 
67  Fed.  17,  14  C.  C.  A.  228. 

25.  U.  S.  — Texas  &  P.  R.  Co.  17. 
Gentry,  57  Fed.  422,  6  C.  C.  A.  413,  13 
U.  S.  App.  531.  Ga, —  Seaboard  Air 
Line  R.  v.  Jones,  119  Ga.  907,  47  S.  E. 
320.  N.  J.  —  See  Summerbell  v.  Sum- 
merbell,  36  N.  J.  Eq.  293.  N.  Y.— 
Mason  v.  Jones,  3  N.  Y.  375;  People 
v.  City  of  New  York,  25  Wend.  252,  35 
Am.  Dec.  669.  S.  C.  —  Latimer  v.  Sov- 
ereign Camp,  Woodmen  of  the  World, 
62  S.  C.  145,  40  S.  E.  155;  Newton  v. 
Woodley,  55  S.  C.  132,  32  S.  E.  531,  33 
S.  E.  1. 


Decision  by  a  Majority.  —  And,  a 
fortiori,  that  a  part  of  the  court  dis- 
sented from  the  decision  is  no  reason 
for  a  rehearing.  City  of  Shreveport  v. 
Holmes,  125  U.  S.  694,  8  Sup.  Ct.  1389, 
31  L.  ed.  854.  See,  however,  Crampton 
17.  Ivie  Bros.,  126  N.  C.  894,  36  S.  E. 
351. 

26.  Mich.  —  Peoples  V.  Evening 
News  Assn.,  51  Mich.  11,  16  N.  W.  185, 
691.  N.  Y.  —  Stearns  V.  Hemmens,  3 
N.  Y.  Supp.  16.  N.  C.  —  Devereux  17. 
Devereux,  81  N.  C.  12. 

27.  S.  C  — C.  Aultman  &  Co.  v.  Ut- 
sey,  35  S.  C.  596,  14  S.  E.  289.  S.  D.  — 
State  v.  Sioux  Falls  Brew.  Co.,  5  S.  D. 
360,  58  N.  W.  928,  26  L.  R,  A.  141. 
Tenn.  —  Hubbard  17.  Fravell,  12  Lea 
304. 

28.  Rownd  17.  State,  152  Ind.  39,  51 
N.  E.  914,  52  N.  E.  395. 

29.  la.  —  Zuver  17.  Lyons,  40  Iowa 
510.  Ore.  —  Nessley  i?.  Ladd,  30  Ore. 
564,  48  Pac.  420.  S.  C.  —  Reid  17.  Wells, 
56  S.  C.  435,  34  S.  E.  401;  McKenzie  17. 
Sifford,  52  S.  C.  394,  29  S.  E.  811.  Tex. 
International  &  G.  N.  R.  Co.  17.  Ander- 
son County,  59  Tex.  654.  See,  how- 
ever, Barcroft  17.  Roberts,  92  N.  C.  249. 

Other  Remedy.  —  In  such  cases,  the 
remedy  is  in  the  lower  court  by  motion 
for  new  trial,  or  motion  to  open  or  va- 
cate the  judgment  or  decree.  Nessley 
17.  Ladd,  30  Ore.  564,  48  Pac.  420. 

30.  S.  C.  —  Greenville  County  17. 
Spartanburg  Countv,  62  S.  C.  105,  40 
S.  E.  147.  Tex.  —  City  of  San  An- 
tonio v.  Grandjean,  91  Tex.  430,  41  S. 
W.  477,  44  S.  W.  476;  Dilley  17.  Freed- 
man,  25  Tex.  Civ.  App.  39,  60  S.  W. 
448.  Wis.  —  Smith  v.  Putnam,  107  Wis. 
155,  82  N.  W.  1077,  83  N.  W.   288. 

31.  U.  S.  —  Cook  17.  Marshall  Coun- 
ty, 196  U.  S.  261,  25  Sup.  Ct.  233,  49  L. 
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record.32  Moreover,  in  any  case,  if  the  court  is  satisfied  that  a  re- 
hearing would  be  useless,  that  no  other  conclusion  than  the  one  first 
rendered  could  be  reached,  a  rehearing  will  be  refused.33 

3.  Parties.  —  As  a  rule,  any  party  to  the  record  who  feels  ag- 
grieved by  the  former  decision  may  apply  for  a  rehearing,34  but  an 


ed.  471;  Keece  Folding  Mach.  Co.  v. 
Fenwick,  140  Fed.  287,  72  C.  C.  A.  39, 
2  L.  R.  A.  (N.  S.)  1094;  A.  F.  Withrow 
Lumb.  Co.  v.  Glasgow  Inv.  Co.,  106 
Fed.  363,  45  C.  C.  A.  321.  Colo.— 
Fishel  v.  Goddard,  30  Colo.  147,  69  Pac. 
607;  Lamar  Canal  Co.  v.  Amity  Land 
&  Irr.  Co.,  26  Colo.  370,  58  Pac.  600,  77 
Am.  St.  Rep.  261.  D.  C.  — Hein  v. 
Pungs,  9  App.  Cas.  492.  111.  —  Eustace 
v.  People,  213  111.  424,  72  N.  E.  1089; 
Matthews  v.  Granger,  196  111.  164,  63 
N.  E.  658.  Ind.  —  Indiana  Power  Co. 
v.  St.  Joseph  &  E.  Power  Co.,  159  Ind. 
42,  63  N.  E.  304,  64  N.  E.  468.  Ky.  — 
Griggsley  V.  Barr,  14  Bush  330.  Neb. 
Palmer  v.  Mizner,  70  Neb.  200,  97  N. 
W.  334.  N.  Y.  —  Meislahn  v.  Irving 
Nat.  Bank,  172  N.  Y.  631,  65  N.  E. 
1119. 

Exceptional  Circumstances.  —  Ordi- 
narily a  rehearing  will  not  be  granted 
upon  questions  not  discussed  by  coun- 
sel in  their  briefs  or  which  are  not 
presented  by  the  assignment  of  error. 
(Tolman  Co.  V.  Bowerman,  6  S.  D.  206, 
60  N.  W.  751.)  But  where  the  circum- 
stances are  exceptional,  and  the  ques- 
tion one  that  can  be  raised  for  the 
first  time  in  the  reviewing  court,  as, 
for  example,  a  question  of  jurisdiction, 
it  may  be  the  duty  of  the  court  to 
grant  a  rehearing.  State  v.  Sexton,  11 
S.   D.    105,   75    N.   W.    895. 

Court  May  Act  Upon  Its  Own  Mo- 
tion. —  Although  an  appellant  may 
waive  error  by  his  failure  to  present 
the  same  in  his  opening  brief,  it  does 
not  follow  that,  if  upon  the  face  of 
the  record  the  judgment  appealed  from 
was  in  contravention  of  some  statute, 
the  court  would  not  be  justified  in 
Betting  its  judgment  aside,  even  though 
the  appellant  had  not  pointed  out  the 
objection,  or  its  attention  had  not 
been  called  to  the  matter  until  after 
it  had  affirmed  the  judgment.  Lewis 
V.  City  of  San  Francisco,  2  Cal.  App. 
112,   82   Pac.    1106. 

32.  Ala. — Mack  v.  DeBardeleben,  C. 
&  I.  Co.,  90  Ala.  396,  8  So.  150,  9 
L.  R.  A.  650.  D.  C  —  Otterback  V. 
Patch,  5  App.  Cas.  69.  Ind.—  Miller 
r.  Evansville  &  I.  R.  Co.,  143  Ind.  570, 


41  N.  E.  801,  42  N.  E.  806;  Bobbins 
V.  Magee,  96  Ind.  174;  Smith  v.  Goetz, 
20  Ind.  App.  142,  50  N.  E.  397,  49  N. 
E.  386.  Kan.  —  See  City  of  Topeka 
P.  Myers,  35  Kan.  554,  12  Pac.  487. 
Ky.  —  McGerty  v.  McGerty,  21  Ky.  L. 
Eep.  593,  52  S.  W.  823;  Long  v.  Ker- 
rigan, 13  Ky.  L.  Rep.  433,  16  S.  W. 
7U8,  17  S.  W.  441;  Gwinn's  Admr. 
v.  Duvall's  Admr.,  9  Ky.  L.  Rep.  684. 
Mo.  —  Schaeffer  V.  Farrar,  6  Mo.  App. 
572.  Mont.  — Butte  Min.  &  Mill.  Co. 
V.  Kenyon,  30  Mont.  314,  76  Pac.  696, 
77  Pac.  319.  S.  D.  —  Harrison  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  6  S.  D.  572, 
62  N.  W.  376.  Term.  —  Chesapeake, 
O.  &  S.  W.  R.  Co.  v.  Hendricks,  88 
Tenn.  710,  13  S.  W.  696,  14  S.  W.  488. 
Tex.  —  McMickle  v.  Texarkana  Nat. 
Bank,  4  Tex.  Civ.  App.  210,  23  S. 
W.   428. 

Fatal  Defect  in  Record.  —  When, 
however,  a  fatal  defect  in  the  record 
is  noted  by  the  court,  although  it  has 
not  been  previously  pointed  out  by 
counsel,  an  opportunity  for  a  correc- 
tion should  be  given,  after  the  defect 
is  indicated,  and  a  rehearing  may  be 
granted,  since  the  former  submission 
of  the  cause  should  not  be  allowed  to 
stand  in  the  way  of  exceptional  cir- 
cumstances. Linahan  V.  Barley,  124 
Mo.    560,    28    S.    W.    84. 

33.  U.  S.  —  Ambler  v.  Whipple,  23 
Wall.  278,  23  L.  ed.  127.  Ind.  —  An- 
derson r.  Anderson,  141  Ind.  567,  40 
N.  E.  131,  1082.  Mich.  —  Dowagiac 
Mfg.  Co.  v.  Corbit,  127  Mich.  473,  86 
N.  W.  954,  87  N.  W.  886.  Neb. — 
School  Dist.  of  Omaha  v.  McDonald, 
68  Neb.  610,  94  N.  W.  829,  97  N.  W. 
584;  Tecumseh  Nat.  Bank  V.  Saund- 
ers, 51  Neb.  801,  71  N.  W.  779.  S. 
C.  —  Efird  V.  Piedmont,  etc.  Inv.  Co., 
55  S.  C.  78,  32  S.  E.  758,  897.  See, 
however,  Fenstermakor  V.  Tribune  Pub. 
Co.,  13  Utah  532,  45  Pac.  1097,  35  L. 
R.   A.   611. 

34.  Cal.  —  People  V.  Union  Building 
&  Loan  Assn.  of  Sncramento,  127  Cal. 
400,  59  Pac.  692.  Ky.  —  Louisville  & 
N.  R.  Co.  V.  Com.,  104  Kv.  226,  46 
S.   W.    707,   47   S.   W.   210,   598,   43   L. 
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application  filed  by  an  attorney  who  is  not  an  attorney  of  record  in 
the  case  cannot  be  considered.35 

4.  Procedure.  —  The  rules  of  court  generally  point  out  the  pro- 
cedure for  a  rehearing.  Usually  it  is  by  petition,  or  written  mo- 
tion,30 although  a  rehearing  may  be  ordered  by  the  court  upon  its 
own  motion.37  The  rules  may  require  the  motion  to  be  printed,38 
and  it  must  be  filed  within  the  time  specified  by  the  rules.39  Gener- 
ally, no  rehearing  can  take  place  after  the  close  of  the  term  in  which 
the  decision  was  rendered.40 


E.    A.    541.      La.  —  Jamison   V.    Barelli, 
20   La.   Ann.   452. 

Consult,  in  general,  the  rules  of 
court. 

35.  City  and  County  of  San  Fran- 
cisco v.  Pacific  Bank,  89  Cal.  23,  26 
Pac.  615,  835;  Apple  V.  Atkinson,  34 
Ind.    518. 

36.  Cal.  —  Brooks  v.  Union  Trust  & 
Realty  Co.,  146  Cal.  134,  79  Pac.  843; 
Wilson  v.  Broder,  24  Cal.  190.  Ind. 
Fertich  v.  Michener,  111  Ind.  472,  H 
N.  E.  605,  60  Am.  Rep.  709;  Good- 
win V.  Goodwin,  48  Ind.  584;  Gat- 
ling  v.  Newell,  12  Ind.  118.  N.  O.— 
Bird  v.  Gilliam,  123  N.  C.  63,  31  S. 
E.  267.  Tenn.  —  Taylor  v.  Boyd,  6 
Heisk.  611.  Tex.  —  Western  Union 
Telegraph  Co.  V.  McGown,  42  Tex.  Civ. 
App.   565,   93   S.   W.   710. 

37.  Court's  Own  Motion.  —  Upon 
the  request  of  a  member  of  the  court 
who  joined  in  the  majority  opinion  a 
rehearing  may  be  ordered  without  an 
application  from  an  interested  party. 
St.  Louis  Public  Schools  v.  Walker,  9 
Wall.  (U.  S.)  603,  19  L.  ed.  650; 
Roman   V.   Mali,   42   Md.    513. 

38.  See  Rule  30,  Supreme  Court  of 
the  United  States. 

Brief.  —  A  printed  brief  in  support 
of  the  application  may  be  required. 
See  Breaux  v.  Neprotto,  43  La.  Ann. 
426,  9  So.  503;  Font  v.  Domingo,  Man. 
Unrep.   Cas.    (La.)    175. 

Opinion.  —  The  opinion  may,  by  ru(e 
of  court,  be  required  to  be  printed. 
See  Kervick  v.  Mitchell,  68  Iowa  273, 
26   N.   W.   434,  24   N.  W.   151. 

39.  U.  S.  —  Crabtree  v.  McCurtain, 
66  Fed.  1,  13  C.  C.  A.  275.  Cal. — 
Durgin  V.  McNally,  82  Cal.  595,  23 
Pac.  375.  D.  C.  —  Adriaans  v.  Lyon, 
8  App.  Cas.  532.  Fla.  —  Florida  Land 
Rock  Phosphate  Co.  v.  Anderson,  50 
Fla.  516,  39  So.  392.  111.  —  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Patchen,  167 
111.  613,  48  N.  E.  828.     Ind. —  Dudgeon 

VoL  n 


v.  Bronson,  159  Ind.  562,  64  N.  E. 
910,  65  N.  E.  752,  95  Am.  St.  Rep. 
315.  Neb. —  First  Nat.  Bank  v.  Yo- 
cum,  12  Neb.  208,  10  N.  W.  706.  N. 
C.  —  Strickland  V.  Draughan,  91  N. 
C.  103. 

Delivered  Within  the  Time.  —  In 
Illinois,  it  is  held  that  the  petition 
must  be  actually  delivered  to  the  clerk 
of  the  court  within  the  time  limited 
by  rule,  that  is,  25  days.  A  delivery 
within  the  time  to  an  express  com- 
pany for  carriage,  is  not  sufficient. 
Eadloff  v.  Haase,  197  111.  98,  64  N. 
E.  557.  See,  however,  Bernal  v.  Wade, 
46    Cal.    640. 

Time  Mandatory.  —  In  some  jurisdic- 
tions, it  is  held  that  the  time  within 
which  the  motion  is  to  be  filed  is  man- 
datory, and  cannot  be  extended  by 
the  court.  Dudgeon  v.  Bronson,  159 
Ind.  562,  65  N.  E.  752,  64  N.  E.  910, 
95  Am.  St.  Rep.  315;  Coyote  Gold 
&  Silver  Min.  Co.  v.  Ruble,  9  Ore.  121. 
See,  however:  Fla.  —  Florida  Land 
Rock  Phosphate  Co.  v.  Anderson,  50 
Fla.  501,  39  So.  392.  Ky.  — Louisville 
&  N.  R.  Co.  v.  Turner,  5  Ky.  L.  Rep. 
647.  Wis.  —  Diedrich  v.  Northwestern 
Union  R.  Co.,  42  Wis.  248,  24  Am. 
Rep.  399. 

40.  U.  S.  —  Bushnell  v.  Crooke 
Min.  &  Smelting  Co.,  150  U.  S.  82, 
14  Sup.  Ct.  22,  37  L.  ed.  1007;  Brooks 
V.  Burlington  &  S.  W.  R,  Co.,  102 
U.  S.  107,  26  L.  ed.  91.  Ga.  —  Cooper 
v.  Robt.  Portner  Brewing  Co.,  113  Ga. 
1,  38  S.  E.  347.  La.  —  Brooks  v. 
Dolard,  McGloin  279.  S.  D.  —  Wright 
v.  Sherman,  3  S.  D.  367,  53  N.  W. 
425.  Va.  —  Griffin's  Exr.  v.  Cunning- 
ham, 20  Gratt.  31. 

After  adjournment  of  term  it  may 
be  too  late  to  file  the  petition,  even 
though  such  adjournment  cuts  short 
the  period  limited  by  the  rules.  See 
Hughes  v.  Woodard  (Tenn.  Ch.  App.), 
63  S.  W.  191. 
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5.  The  Motion  or  Petition.  —  The  petition  for  a  rehearing  should 
set  out  briefly  and  concisely  the  points  or  grounds  upon  which  the 
application  is  based.41  It  should  not  be  argumentative,42  and  should 
present  no  questions  not  raised  at  the  former  hearing.43  If  it  con- 
tains scandalous  or  discourteous  matter,  it  is  a  proper  cause  for 
striking  it  from  the  files.44 

6.  Briefs.  —  Arguments.  —  The  rides  of  court  may  require  the  fil- 
ing of  a  brief,45  or  a  written  argument,46  in  support  of  the  motion. 
Unless,  however,  such  additional  papers  are  required,  it  is  not  per- 
missible to  accompany  the  motion  or  petition  with  such  documents.47 


Provision  of  Rules.  —  The  rules  may 
provide  that  motions  may  be  made  at 
the  next  succeeding  term.  See  Fraser 
V.  Alpha  Combined  Heating  &  Light- 
ing Mfg.  Co.,  30  Misc.  206,  61  N.  Y. 
Supp.  1129;  Emerv  v.  Raleigh  &  G.  R. 
Co.,   102   N.   C.   234,   10    S.   E.    141. 

41.  Fla.  —  First  Xat.  Bank  v.  Ash- 
mead,  23  Fla.  379,  2  So.  665.  ILL.— 
City  of  Chicago  v.  Town  of  Cicero,  210 
111.  290,  71  N.  E.  356;  Chicago  City  R. 
Co.  v.  O'Donnell,  208  111.  267,  70  N.  E. 
294,  477.  Ind.  —  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Conover,  149  Ind.  524,  48  N. 
E.  352.  40  N.  E.  452;  Finlev  v.  Cath- 
cart,  149  Ind.  470,  48  N.  E.  586,  63  Am. 
St.  Rep.  292;  Goodwin  v.  Goodwin.  48 
Ind.  584.  La.  —  Lacroix  V.  Camors,  34 
La.  Ann.  639.  Neb.  —  Crawford  Co.  v. 
Hathawav,  61  Neb.  317,  85  N.  W.  303. 
N.  C.  —  Kerr  r.  Hicks,  133  N.  C.  175, 
45  S.  E.  529;  Weathers  r.  Borders,  124 
N.  C.  610,  32  S.  E.  881.  Tex.  — Hurt 
V.  Evans,  49   Tex.  311. 

Form   of   Petition   For   Rehearing 

See  New  Orleans  V.  Warner,  176  U.  S. 
92,  20  Sup.  Ct.  280,  44  L.  ed.  385;  also, 
Da  Costa  v.  Dibble,  45  Fla.  225,  33  So. 
466. 

Waiver  of  Grounds.  —  Grounds  for 
rehearing  not  set  forth  in  the  motion 
will  be  considered  waived.  "Willson  V. 
Broder,   24   Cal.    190. 

42.  U.  S.  — The  Dago,  53  Fed.  182, 
11  C.  C.  A.  117,  8  U.  S.  App.  651.  Fla. 
Florida  Land  Rock  Phosphate  Co.  f. 
Anderson,  50  Fla.  516,  39  So.  392.  111. 
Chicago  City  R.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  E.  294,  477.  Ind. -- 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Conover, 
149  Ind.  524,  48  N.  E.  352,  49  N.  E.  452. 
Neb.  —  Crawford  Co.  v.  Hathaway,  61 
Neb.  317,  85  N.  W.  303.  N.  C.  — 
Weathers  v.  Borders,  124  N.  C.  610,  32 
S.  E.  881. 

Penalty  For  Violating  Rule.  —  A  pe- 
tition  violating  the   rule   that   it   must 


contain  no  argument  will  be  stricken 
from  the  files.  Chicago  City  R.  Co.  t. 
O'Donnell,  supra. 

43.  Florida  Land  Rock  Phosphate 
Co.  r.  Anderson,  50  Fla.  501,  39  So.  392. 
And  see  supra,  last  preceding  note  31. 

44.  La.  —  Foulkes  v.  Howes,  11  La. 
Ann.  44S.  Tex.  —  Western  Union  Tel. 
Co.  v.  McGown,  42  Tex.  Civ.  App.  565, 
93  S.  W.  710.  Wash.  — Horton  v. 
Donohoe-Kelly  Banking  Co.,  15  Wash. 
399,  47  Pac.  435,  46  Pac.  409. 

Contents  of  Petition  Rebuked. — 
Said  the  supreme  court  of  Colorado, 
with  to   a    certain     petition: 

"The  paper  filed  herein,  designated  as 
a  'petition  and  argument  for  rehear- 
ing,' so  signally  belies  its  name,  that 
we  pause  to  condemn  it.  The  attempt 
therein  made  to  put  this  court  in  the 
false  attitude  of  sanctioning  the  of- 
fense of  gambling  cannot  be  passed  by 
without  receiving  a  merited  rebuke." 
People  v.  District  Court,  26  Colo.  3S6, 
58  Pac.  604,  46  L.  R.  A.  850. 

45.  Ind. —  Parker  v.  State,  133  Ind. 
178,  33  N.  E.  119,  32  N.  E.  836,  18  L. 
R.  A.  567,  petition  by  an  intervener. 
La.  —  Breaux  v.  Negrotto,  43  La.  Ann. 
426,  9  So.  502.  Neb.  —  Spencer  v. 
Thistle,  14  Neb.  21,  14  N.  W.  550.  Wis. 
Collart  r.  Fisk,  38  Wis.  238. 

46.  Dierolff  V.  Winterfield,  26  Wis. 
175. 

47.  U.  S.  —  Gregory  v.  Pike,  67  Fed. 
S37,  15  C.  C.  A.  33,  21  L\  S.  App.  658. 
Fla.  —  First  Nat.  Bank  v.  Ashmead,  23 
Fla.  379,  2  So.  665;  Smith  v.  Croom,  7 
Fla.  180.  la. —  Webster  County  v. 
Hutchinson,  60  Iowa  721,  9  N.  W.  901, 
12  N.  W.  534. 

Affidavits.  —  In  support  of  state- 
ments of  facts  in  the  grounds  for  a 
rehearing,  an  affidavit  may  be  required. 
Winchester  V.  Winchester,  121  Mass. 
127.     See,  however,  Maverick  r.  Routh, 
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7.  Certificate.  —  In  some  jurisdictions,  the  petition  must  be  sup- 
ported by  certificate  of  counsel  stating  that  in  his  opinion  the  peti- 
tion is  well  founded,  and  that  it  is  not  made  for  the  purpose  of  de- 
lay.48 

8.  Notice.  —  Due  notice  of  the  application  for  a  rehearing  should 
be  given  to  adverse  parties,49  and  the  rules  may  require  the  service 
of  a  copy  of  the  petition  upon  them.50 

9.  Deciding  the  Motion.  —  As  a  rule,  no  oral  argument  is  allowed 
in  connection  with  the  application  for  a  rehearing,51  although,  in 
the  exercise  of  its  discretion,  the  court  may  grant  a  hearing  with 
argument.52  On  an  application,  however,  for  a  rehearing,  no  ques- 
tion can  be  considered  unless  raised  at  the  original  hearing,  and  also 
raised  in  the  petition  on  motion.53 

Where  the  court  is  evenly  divided  upon  the  question  of  granting  a 
rehearing,  the  motion  will  be  denied.54 

10.  Questions  Considered  on  Rehearing.  —  If  a  rehearing  is 
granted,  no  alleged  errors  excepting  such  as  were  raised  on  the  orig- 
inal hearing  will  be  considered.55 


7  Tex.   Civ.   App.    669,   26   S.  W.   1008, 
23  S.  W.  596. 

48.  Hinds  v.  Keith,  57  Fed.  10,  6 
C.  C.  A.  231;  Winchester  v.  Winchester, 
121  Mass.  127. 

Form  of  Certificate.  —  See  New  Or- 
leans v.  Warner,  176  U.  S.  92,  20  Sup. 
Ct.  280,  44  L.  ed.  385. 

49.  Bird  V.  Gilliam,  123  N.  C.  63,  31 
S.  E.  267.     See  the  rules  of  court. 

50.  Cal.  —  Brooks  v.  Union  Trust  & 
Eealty  Co.,  146  Cal.  134,  79  Pac.  843. 
la.  —  Austin  v.  Wilson,  52  Iowa  731,  3 
N.  W.  130.  Tenn.  —  Adams  v.  Sharon, 
89  Tenn.  335,  17  S.  W.  1037. 

51.  This  is  often  an  express  pro- 
vision of  the  rules  of  court.  See 
Thompson  v.  Huron  Lumber  Co.,  4 
Wash.  600,  31  Pac.  25,  30  Pac.  741. 
And  see  John  Hall  Commission  Co.  v. 
Crook,  87  Miss.  445,  40  So.  20,  1006. 

No  Argument  Upon  Application.  — 
An  application  for  a  rehearing  "has 
no  standing  under  our  laws  as  a  recog- 
nized part  of  our  procedure,  but  is  re- 
ceived only  as  a  friendly  information 
to  the  justices  of  an  oversight  or  mani- 
fest error,  which,  in  the  opinion  of  the 
justices,  should  call  for  correction  or 
reargument.  Argument  is  not  heard 
upon  such  an  application,  nor  should 
the  application  itself  contain  any  argu- 
ment, but  it  should  suggest  the  error 
relied  on."  Knowlton,  J.,  in  Wall  v. 
Old  Colony  Trust  Co.,  177  Mass.  275, 
58  N.  E.  1015. 

52.  Losecco  v.  Gregory,  108  La.  648, 
32  So.  985. 
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53.  Ala.  —  Micou  v.  Tallassee  Bridge 
Co.,  47  Ala.  652;  Henderson  v.  Huey, 
45  Ala.  275.  Ind.  —  Blough  v.  Parry, 
144  Ind.  463,  43  N.  E.  560,  44  N.  E.  70; 
Manor  v.  Jay  Countv  Comrs.,  137  Ind. 
367,  36  N.  E.  1101,  34  N.  E.  959.  la. — 
McDermott  v.  Iowa  Falls  &  S.  C.  E.  Co., 
85  Iowa  180,  52  N.  W.  181.  Kan.— 
State  V.  Coulter,  40  Kan.  673,  20  Pac. 
525.  Ky. —  Clarke  V.  Eogers,  81  Ky. 
43.  Nev.  —  Beck  v.  Thompson,  22  Nev. 
419,  41  Pac.  1.  N.  Y.  — People  v. 
Supervisor,  etc.,  of  Brooklyn,  91  Hun 
206,  36  N.  Y.  Supp.  348.  N.  C.  —  Flem- 
ming  v.  Borden,  127  N.  C.  214,  37  S.  E. 
219,  53  L.  E.  A.  316.  S.  C.  —  Jennings 
v.  Parr,  51  S.  C.  191,  28  S.  E.  402.  Wis. 
Well  v.  Johnson  Mfg.  Co.,  84  Wis.  537, 
54  N.  W.  998. 

See,  as  to  exceptional  circumstances, 
last  preceding  note  31. 

54.  Towner  v.  Lane,  9-  Leigh  (Va.) 
262. 

55.  Ark.  —  Blank  v.  Huddleston,  124 
S.  W.  786.  Colo.  — Union  Pac.  E.  Co. 
v.  Colorado  Postal  Tel.  Cable  Co.,  30 
Colo.  133,  69  Pac.  564,  97  Am.  St.  Eep. 
106;  McDonald  v.  People,  29  Colo.  503, 
69  Pac.  703.  111.  —  Hime  v.  Klasey,  9 
111.  App.  190.  Ind.  —  Zintsmaster  v. 
Aikin,  90  N.  E.  82;  City  of  Evansville 
V.  Senhenn,  151  Ind.  42,  47  N.  E.  634, 
51  N.  E.  88,  41  L.  E.  A.  728,  68  Am. 
St.  Eep.  218.  la.  —  Cloud  v.  Malvin, 
108  Iowa  52,  75  N.  W.  645,  78  N.  W. 
791,  45  L.  E.  A.  209.  Mo.  —  Phippin 
v.   Missouri  Pac.   E.   Co.,    196  Mo.  321, 
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If,  after  the  rehearing,  the  court  is  evenly  divided  in  opinion,  the 
effect  is  an  affirmance  of  the  previous  decision.50 

IX.  REVIEW  AND  DECISION.— A.  Questions  Considered.— 
1.  Questions  Raised  Below.  —  That  an  appellate  court  can  consider, 
on  review,  only  questions  properly  raised  and  decided  in  the  lower 
court,  and,  also,  that  are  affirmatively  shown  upon  the  record,  and 
assigned  as  error,  subject  to  the  important  exception  of  apparent 
error,  has  been  previously  discussed.57 

2.  Questions  of  Law.  —  The  distinction  between  hearings  de  novo, 
and  statutory  appeals  in  the  nature  of  proceedings  in  error  at  com- 
mon law,  has,  also,  an  important  bearing  upon  the  subject  of  re- 
view.58 In  the  technical  appeal,  as  in  equity,  the  whole  case  is 
brought  up,  and  all  inference  of  fact,  as  well  as  conclusions  of  law, 
are  before  the  appellate  court,59  but  a  writ  of  error  brings  up  only 


93  8.  W.  410;  Sharp  r.  Quincy,  O.  &  K. 
C.  R.  Co.,  139  Mo.  App.  525,  123  S.  W. 
507.  Nev.  — Powell  v.  Nevada,  C.  &  O. 
R.,  28  Nev.  305,  82  Pac.  96.  Ore. — 
Herring-Marvin  Co.  v.  Smith,  43  Ore. 
315,   73  Pac.  340,  72  Pac.  704. 

56.  Richards  v.  Burden,  59  Iowa 
723,   7    N.    W.    17,    13    N.   W.   90. 

Subsequent  Motions.  —  Where  an 
appellate  court  has  denied  a  motion 
for  a  rehearing,  a  subsequent  motion 
upon  the  same  grounds  will  not  be  re- 
ceived with  favor.  TJ.  S.  —  Williams 
r.  Conger,  131  U.  S.  390,  9  Sup.  Ct- 
793,  33  L.  ed.  201.  HI.  —  Smith  v. 
Dennison,  101  111.  657;  Garrick  r.  Cham- 
berlain, 100  111.  476.  La.— Westerfield 
r.  Levis,  43  La.  Ann.  63,  9  So.  52; 
State  r.  Willson,  37  La.  Ann.  727. 
Mass.  —  Lincoln  v.  Eaton,  132  Mass. 
63. 

Not  Barred  From  Subsequent  Mo- 
tions.—  It  has  been  held  that  notwith- 
standing a  case  has  been  twice  heard 
and  twice  decided,  the  same  party  is 
not  necessarily  barred  from  moving  for 
another  rehearing.  Fallass  v.  Pierce. 
30    Wis.    443. 

57.  See  supra,  pa^e  236,  and  Hanch- 
er  v.  Stephenson.  147  Ind.  498,  46  N. 
E.  916;  Boyd  v.  Watson,  101  Iowa  214, 
70  N.  W.   120. 

Want  of  Jurisdiction  Apparent. — 
Reviewable  although  not  raised  by 
either  of  the  parties.  McKinnon  r. 
Hall,  10  Colo.  App.  291,  50  Pac.  1052; 
Hamm  r.  Hutchins,  19  Tex.  Civ.  App. 
209,  46  S.  W.  873.     See  also  page  236. 

Impossibility  of  Showing  by  Record. 
Since   there   is   no   way   of    showing  it 


upon  the  record,  or  of  estimating  it? 
influence,  an  exception  to  the  manner 
or  tone  of  voice  of  the  court  in  de- 
livering the  charge  is  not  reviewable 
on  appeal.  Roundtree  v.  Gurr,  68  Ga. 
292. 

58.  In  the  national  courts,  "the 
acts  of  congress  give  to  defeated  liti- 
gants the  right  to  a  review  of  final 
judgments  at  law  by  writs  of  error  and 
a  right  to  a  review  of  final  decrees 
in  equity  by  appeals."  The  defend- 
ant, in  this  case,  "by  bringing  it  to 
this  court  by  writ  of  error  is  estopped 
from  claiming  that  the  action  was  a 
suit  in  equity,  and  the  questions  it 
presents  must  be  heard  and  decided  in 
accordance  with  the  rules  of  law  ap- 
plicable to  the  method  of  review  which 
the  plaintiff  in  error  has  chosen.  A 
writ  of  error  challenges  the  rulings 
of  the  trial  court,  upon  questions  of 
law,  and  those  rulings  only."  High- 
land Boy  Gold  Min.  Co.  v.  Strickley, 
116  Fed.  852,  54  C.  C.  A.  186. 

59.  United  States  v.  Diamond  Match 
Co.,  115  Fed.  288.  53  C.  C.  A.  90; 
Blythe  Co.  r.  Hinckley,  111  Fed.  827, 
49  C.  C.  A.  647;  Jennines  r.  Wvzan- 
ski,    188   Mass.    285,    74   N.    E.   347. 

Jury  in  Equity  Case. —  Where,  how- 
ever, in  an  equity  case  a  jury  is  called 
to  aid  the  court  in  determining  ques- 
tions of  fact,  the  findings  of  the  jury 
are  merely  advisory,  and  error  cannot 
be  predicated  upon  instructions  given 
or  refused  upon  the  conduct  of  counsel 
or  of  the  jury,  or  upon  the  verdict 
itself.  Colo.  —  Kelloorg  r.  Kellogg,  21 
Colo.  181,  40  Pac.  358.  Idaho.  —  Palv 
v.   Josslyn,   7  Idaho   657,   65  Pac.   442. 
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errors  of  law.60  Likewise,  in  appellate  proceedings  in  error,  in  gen- 
eral, if  no  proposition  of  law  is  presented,  there  is  nothing  to  re- 
view.61 

3.  Review  Limited  to  the  Record.  —  In  passing  upon  questions  pre- 
sented upon  the  record,  the  court  will  not,  as  a  rule,  look  beyond  the 
record  itself.62  Affidavits,  exhibits,  or  certificates  not  contained  within 
the  record,  cannot  be  considered.63  Moreover,  only  the  specifically 
stated  grounds  for  the  appeal  will,  as  a  rule,  be  considered.64  Col- 
lateral  proceedings,65    and   proceedings   in    actions   independent   of 


111.  — Kinnah  V.  Kinnah,  184  111.  284, 
56  N.  E.  376.  Mo.  —  Boggess  v.  Bog- 
gess,  127  Mo.  305,  29  S.  W.  1018.  S. 
D.  —  First  Nat.  Bank  V.  McCarthy,  18 
S.    B.   218,   100   N.   W.    14. 

See,  however,  Vickers  v.  Buck  Stove 
Co.,  60  Kan.  598,  57  Pac.  517. 

60.  U.  S. — United  States  v.  Diamond 
Match  Co.,  115  Fed.  288,  53  C.  C.  A.  90; 
Crawford  v.  Foster,  80  Fed.  991,  83  Fed. 
975,  28  C.  C.  A.  242.  Mich.  —  Turn- 
bull  v.  Richardson,  69  Mich.  400,  37 
N.  W.  499.  N.  J.  —  Morris  &  E.  R. 
Co.  v.  City  of  Newark,  63  N.  J.  L. 
310,  43  Atl.  691.  See,  however,  Chil- 
howie  Lumb.  Co.  v.  Lance,  50  W.  Va. 
636,  41  S.  E.  128. 

Civil  Law  Record.  —  For  instances  of 
some  confusion  and  embarrassment  in 
applying,  in  some  early  cases,  the  writ 
of  error  from  the  federal  supreme  court 
to  the  civil  law  appellate  record  of 
Louisiana,  see  Hvde  v.  Booraem.  16  Pet. 
(U.  S.)  169,  176,  10  L.  ed.  925;  Par- 
Bons  V.  Armor,  3  Pet.  (U.  S.)  413,  7 
L.  ed.  724.  And  see  Flanders  v.  Tweed, 
9  Wall.  (U.  S.)  425,  431,  19  L.  ed. 
678. 

61.  U.  S.  —  Paul  v.  ^Delaware,  L.  & 
W.  R.  Co.,  130  Fed.  951;  Burrows  V. 
Niblack,  84  Fed.  Ill,  28  C.  C.  A. 
130.  Conn.  —  Head  v.  Selleck,  76  Conn. 
706,  57  Atl.  281.  111.  —  Farson  V. 
Hutchins,  163  111.  445,  45  N.  E.  297. 
Ind.  —  Hancher  v.  Stephenson,  147  Ind. 
498,  46  N.  E.  916.  Mass.  —  Sessa  v. 
Arthur,  183  Mass.  230,  66  N.  E.  804. 
Mo.  —  Bethune  v.  Cleveland,  St.  Louis 
&  K.  C.  R.  Co.,  139  Mo.  574,  41  S. 
W.  213;  Blankenship  v.  North  Missouri 
R.  Co.,  48  Mo.  376.  N.  Y.  —  Greene 
V.  Smith,  160  N.  Y.  533,  55  N.  E. 
210.     See,   in   general,  IX,  D,  infra. 

62.  U.  S.  —  Reed  V.  Gardner,  17 
Wall.  409,  21  L.  ed.  665;  Paul  v.  Dela- 
ware, L.  &  W.  R.  Co.,  130  Fed.  951. 
Neb.  —  Brown   v.  Fitzpatrick,  49   Neb. 
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575,  68  N.  W.  937.  Okla.  —  Richard- 
son V.  Penny,  6  Okla.  328,  50  Pac. 
231. 

63.  U.  S.  — Reed  v.  Gardner,  17 
Wall.  409,  21  L.  ed.  665.  Ala.  — Mo- 
bile St.  R.  Co.  v.  Watters,  135  Ala. 
227,  33  So.  42.  Ky.  —  Edwards-Bar- 
nard Co.  V.  Pflanz,  115  Ky.  393,  73 
S.  W.  1018.  Md  —  Stanley  v.  Safe-De- 
posit &  Trust  Co.,  87  Md.  450,  40  Atl. 
53.  Mich.  —  Carley  v.  Jennings,  131 
Mich.  385,  91  N.  W.  634.  Mo.  —  Cald- 
well V.  Farmers'  &  Merchants'  Bank, 
100  Mo.  App.  23,  71  S.  W.  1093.  N. 
D.  — Fisher  v.  Betts,  12  N.  D.  197, 
96  N.  W.  132. 

Additional  Evidence.  —  By  the 
statute,  or  rule,  however,  in  some  jur- 
isdictions, evidence  dehors  the  record 
may  be  received  by  the  reviewing  court 
to  establish  facts  affecting  the  pro- 
ceedings on  appeal.  La.  —  Smith  v. 
Board  of  Liquidation,  Man.  Unrep. 
Cas.  401.  Mo.  —  Scruby  v.  Norman, 
91  Mo.  App.  517.  Okla.  —  Barnes  v. 
Lynch,  9  Okla.  11,  156,  59  Pac.  995. 

64.  HI.  —  Frame  V.  Murphy,  56  111. 
App.  555,  motion  for  new  trial.  Mass. 
Bartlett  v.  Slater,  183  Mass.  152,  66 
N.  E.  631,  appeal  from  probate  court- 
Mich. —  People  v.  Judge  of  Superior 
Court,  41  Mich.  31,  1  N.  W.  985,  mo- 
tion for  new  trial.  Minn.  —  Holland  v. 
Great  Northern  R.,  93  Minn.  373,  101 
N.  W.  608.  N.  H.  —  Dodge  v.  Stick- 
ney,  60  N.  H.  461.  N.  M.  — Neher  v. 
Crawford,  10  N.  M.  725,  65  Pac.  156. 
Tex.  —  City  of  San  Antonio  V.  Rout- 
ledge,  46  Tex.  Civ.  App.  196,  102  S. 
W.  756.  But  see  Travelers'  Ins.  Co. 
V.  Prairie  School  Twp.,  151  Ind.  36, 
49  N.  E.  1,  51  N.  E.  100;  Sargent  v. 
Little,   72  N.   H.   555,   58   Atl.  44. 

65.  United  States  Savings  &  Loan 
Co.  v.  Leftwich,  132  Ala.  131,  31  So. 
474;  Heyman  v.  Heyman,  117  111.  App. 
642. 
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the  one  appealed  from,  constitute  no  part  of  the  appellate  inquiry,66 
and  matters  transpiring  subsequently  to  the  record  are  not  before 
the  court  for  review.67 

4.  Limited  to  Questions  Presented.  —  The  extent  of  the  review  is 
also  controlled  by  the  nature  of  the  question  or  questions  presented 
for  consideration,  since  only  such  matters  as  are  necessary  for  the 
determination  of  the  questions  before  the  court  will  be  examined.68 
Thus,  upon  an  appeal  from  a  part  of  a  judgment  or  decree,  the  court 
has  no  authority  to  pass  upon  those  portions  of  the  case  not  prop- 
erly before  it.69  On  an  appeal,  moreover,  from  a  judgment,  as  dis- 
tinguished from  an  appeal  from  an  order  denying  a  new  trial,  the 
appellate  review  does  not  extend  to  the  sufficiency  of  the  evidence.70 
Objections  to  pleadings,  likewise,  can  be  reviewed  only  on  appeals 


66.  Cal.  —  Bonnev  V.  Tiller,  123  Cal. 
126,  55  Pac.  801.  Fla.  —  Da  Costa  v. 
Dibble,  40  Fla.  418,  24  So.  911.  Ind.— 
Walker  v.  Heller,  73  Ind.  46.  Wis. — 
Ashland  v.  Whiteomb,  114  Wis.  99,  89 
N".  W.  886. 

See,  however,  Smedlev  p.  Kirby,  120 
Mich.  253,  79  N.  W.  187. 

67.  Cal.  — Birch  r.  Cooper,  136  Cal. 
636,  69  Pac.  420.  Ga,  —  Marietta 
Chair  Co.  V.  Henderson,  119  Ga.  65,  45 
S.  E.  725.  Ind.  — Shedd  r.  Disnev,  139 
Ind.  240,  38  X.  E.  594.  La.  —  Succes- 
sion of  Hamblin,  3  Bob.  130.  Mont. — 
McGlauflin  v.  Wormser,  28  Mont.  177, 
72  Pac.  428.  Nev. — Golden  v.  Murphy, 
31  Nev.  395,  103  Pac.  394,  105  Pac.  99. 
N.  y. —  People  V.  New  York,  etc.  B 
Co.,  2  McCarty  Civ.  Proc.  345.  Ohio. — 
Bowrell  r.  Zigler,  19  Ohio  362.  Pa. — 
Sydnev  r.  Linton,  216  Pa.  240,  65  Atl. 
66S.  S.  D.  — Aultman,  Miller  &  Co.  v 
Becker,  10  S.  D.  58.  71  X.  W.  753.  Tex 
Cloud  v.  Smith,  1  Tex.  611.  Wis. — 
Gates  Land  Co.  V.  Olds.  112  Wis.  268, 
87  1ST.  W.  1088;  Bank  of  Commerce  V. 
Elliott,  109  Wis.   648,  85   X.  W.  417. 

68.  See,  infra,  IX.  A,  6. 

69.  Cal.  — Pacific  Mut.  Life  Ins.  Co. 
v.  Fisher,  106  Cal.  224.  39  Pac.  75S. 
La.  —  Ikerd  V.  Postlewhaite,  34  La. 
Ann.  1235.  Mass.  —  Vina]  r.  Spofford, 
139  Mass.  126,  29  X.  E.  2SS.  Nev.— 
Meadow  Valley  Min.  Co.  v.  Dodds,  6 
Nev.  261.  N.  M.  —  Xehor  r.  Craw- 
ford, 10  X.  M.  725.  65  Pac.  156. 
N.  Y.  —  Eobertson  v.  Bullions,  11  N.  Y. 
243;  Kelsev  r.  Western.  2  X.  Y.  500. 
Wis.  —  Moerchen  v.  Stoll,  48  Wis.  307, 
4  N.  W.  352. 

70.  Idaho.  —  Trull  v.  Modern  Wood- 
men of  America,  12  Idaho  31S,  85  Pac. 
1081.  Ind.  —  Compton  v.  Crone,  58 
Ind.    106.     Mont.  —  Dawes    t.    City   of 


I  Great  Falls,  31  Mont.  9,  77  Pac.  309 
N.  Y.  —  Taylor  v.  Smith,  164  N.  Y.  399, 
58  N.  E.  524;  Thornton  r.  Interurban 
St.  B.  Co.,  12S  App.  Div.  872,  113  X.  Y 
Supp.  12,;  Gillan  v.  O'Leary,  124  App. 
Div.  49S,  108  N.  Y.  Supp.  1024.  S.  D. 
State  v.  City  of  Pierre,  15  S.  D.  559 
90  N.  W.  1047.  Wis.  — Sletten  v.  Madi- 
son,  122  Wis.   251,  99   X.  W.   1020. 

Evidence  To  Support  Findings. — The 
proposition  stated  in  the  text  is  the  rule 
where  there  is  any  substantial  conflict 
in  the  evidence,  but  the  reviewing  court 
may  examine  the  record  to  determine 
whether,  as  a  matter  of  fact,  there  is 
any  evidence  to  support  the  findings. 
Sheldon  r.  Powell,  31  Mont.  249,  78  Pac. 
491,  107  Am.  St.  Bep.  429,  434.  More- 
over, the  sufficiency  of  the  findings  by 
the  court  to  support  the  judgment  can 
be  reviewed  only  on  an  appeal  from 
the  judgment,  and  cannot  be  consid- 
ered on  an  appeal  from  an  order  deny- 
ing a  new  trial.  Cal.  —  Holmes  r.  War- 
ren, 145  Cal.  457,  78  Pac.  954;  Welch  v. 
Sargent,  127  Cal.  72,  59  Pac.  319.  Mont. 
Hamilton  v.  Murray,  29  Mont.  80,  74 
Pac.  75.  N.  Y.  —  Bridenbecker  v. 
Bridenbecker,  75  App.  Div.  6,  77  X.  Y. 
Supp.  802.  Compare  Bashore  v.  Parker, 
146  Cal.  525,  80  Pac.  707. 

Judgment  by  Default.  —  Some  juris- 
dictions hold  that  if  an  appeal  is  taken 
from  a  judgment  by  default,  the  suf- 
ficiency of  the  evidence  will  be  ex- 
amined. Brooks  V.  Delaware,  L.  &  W. 
E.  Co.,  88  N.  Y.  Supp.  961;  Murray  v. 
Dallas  Homestead  &  Loan  Assn.  (Tex. 
Civ.  App.),  48  S.  W.  604. 

Coutra,  Boulter  v.  Hogan,  203  HI.  525, 
68  N.  E.  97  (decree  pro  confesso)  • 
American  Bank  of  Beatrice  V.  Hand, 
59  Xeb.  273,  80  N.  W.  908  (default 
judgment). 

Vol.  n 


412 


APPEALS 


from  the  judgment,71  and  not  on  appeals  from  orders  granting  or 
denying  a  new  trial.72 

Unless  otherwise  provided  by  statute,  a  constitutional  question 
cannot  be  considered  if  not  duly  presented  upon  the.  record.73  Ques- 
tions of  jurisdiction,  however,  whether  of  the  reviewing  court,  or  of 
the  court  below,  will  be  determined  regardless  of  their  being  raised 
by  the  parties.74 

5.  Review  Dependent  Upon  Jurisdiction.  —  Since  the  authority  of 
reviewing  courts  is  determined  by  the  limitations  imposed  upon  them 
by  the  constitution  or  the  statutes,  and  since  the  jurisdiction  of 
such  courts  may  be  general  or  limited,  the  power  to  determine 
questions  upon  appeal  is  necessarily  confined  to  such  authority  con- 
ferred.75 Moreover,  the  authority  of  the  appellate  court  to  review 
the  proceedings  of  the  lower  court  is  governed,  also,  by  the  jurisdic- 
tion of  the  court  below.76 

6.  Questions  Unnecessary  For  Decision.  —  Matters  or  questions 
not  necessary  for  the  determination  of  the  case  will  not  be  con- 


71.  Cal.  —  Cumruings  V.  Kearney, 
141  Cal.  156,  74  Pae.  759;  Morse  v.  Wil- 
son, 138  Cal.  558,  71  Pac.  801.  Ind.— 
Gray  v.  Singer,  137  Ind.  257,  36  N.  E. 
209,  1109.  Mont.  —  Scherrer  v.  Hale, 
9  Mont.  63,  22  Pae.  151. 

72.  Cal.  —  Williams  v.  Hawley,  144 
Cal.  97,  77  Pac.  762;  Swett  v.  Gray,  141 
Cal.  63,  74  Pac.  439;  Hall  v.  Sueskind, 
120  Cal.  559,  53  Pac.  46.  Ind.  —  Stand- 
ard Oil  Co.  v.  Bowker,  141  Ind.  12,  40 
N.  E.  128.  Minn.  —  Minneapolis,  etc. 
B.  Co.  v.  Home  Ins.  Co.,  64  Minn.  61,  66 
N.  W.  132.  N.  Y.  —  Hendricks  V. 
Decker,  35  Barb.  298.  Wis.  —  Flana- 
gan v.  Chicago  &  N.  W.  E.  Co.,  45 
Wis.  98. 

Questions  of  Pleading  and  Practice. 
If  the  case  has  been  tried  upon  its 
merits,  questions  relative  to  defective 
and  insufficient  pleadings,  and  other 
matters  of  practice,  not  specifically  as- 
signed as  error,  will  not  be  considered. 
Center  School  Tp.  v.  State,  20  Ind.  App. 
312,  50  N.  E.  591;  Frazier  V.  Clark,  10 
Ky.  L.  Eep.  786,  10  S.  W.  806,  11  S. 
W.  83. 

Apparent  defect  will,  however,  be 
noticed  in  accordance  with  previously 
considered  principles.  See  Kelly  v. 
Strouse,  116  Ga.  872,  43  S.  E.  280. 

73>  u.  S.  —  Shoemaker  V.  "United 
States,  147  U.  S.  282, 13  Sup.  Ct.  361,  37 
L  ed  170.  Colo.  —  Board  of  Comrs.  v. 
Denver  Union  Water  Co.,  32  Colo.  382,  76 
Pac  1060.  Mo.  —  Holland  v.  De  Priest, 
130   Mo.   89,   31   S.   W.   928.     N.  Y.— 


Curtin  v.  Barton,  139  N.  Y.  505,  34  N. 
E.  1093.  S.  C.  —  Montgomery  v.  Sea- 
board Air  Line  E.,  73  S.  C.  503,  53  S. 
E.  987.  And  see  Baltimore  &  O.  S.  W. 
E.  Co.  V.  Harmon,  161  Ind.  358,  68  N. 
E.   589. 

Validity  of  Ordinance.  —  The  de- 
termination of  the  validity  of  an  ordi- 
nance does  not  raise  the  question  61 
its  construction.  Gies  V.  Broad,  41 
Wash.  448,  83  Pac.  1025. 

Constitutional  questions  presented 
for  decision  may,  however,  give  the  re- 
viewing court  jurisdiction  to  decide  the 
whole  case,  and  all  questions  involved 
in  it.  See  U.  S.  —  Horner  V.  United 
States,  143  U.  S.  570,  12  Sup.  Ct.  522, 
36  L.  ed.  266.  Ind.  —  Benson  v.  Chris- 
tian, 129  Ind.  535,  29  N.  E.  26.  Mo. — 
State  v.  Francis,  95  Mo.  44,  8  S.  W.  1. 

74.  Cal.  —  People  v.  Oakland  Water 
Front  Co.,  118  Cal.  234,  50  Pac.  305; 
Eeymert  V.  Smith,  5  Cal.  App.  380,  90 
Pac.  470.  Colo.  —  McKinnon  V.  Hall, 
10  Colo.  App.  291,  50  Pac.  1052.  IU.  — 
Allott  v.  American  Strawboard  Co.,  237 
111.  55,  86  N.  E.  685.  La.  — Guyol  v. 
Duggan,  26  La.  Ann.  529.  Okla.— 
Rhyne  r.  Manchester  Assurance  Co.,  14 
Okla.  555,  78  Pac.  558.  Tex.  — Hamm 
v.  Hutchins,  19  Tex.  Civ.  App.  209,  46 
S.  W.  873. 

75.  Mills  V.  Brown,  16  Pet.  (U.  S.) 
525,  10  L.  ed.  1055;  Stough  v.  Chicago 
&  N.  W.  E.  Co.,  71  Iowa  641,  33  N.  W. 
149.     See  page  137. 

76.  See  page  138. 
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sidered  npon  review.77  Immaterial  or  irrelevant  questions,78  and 
mooted  or  academic  questions,79  will  not  be  determined.  Where  the 
declaration  or  complaint  shows  no  cause  of  action,  other  questions 
upon  the  record  require  no  examination.80 

Rulings  upon  pleadings  and  demurrers,  in  general,  will  not  be  de- 
termined when  they  can  have  no  effect  upon  the  result,81  and  where 
the  case  is  reversed  on  other  grounds,  the  evidence  will  not  be  re- 
viewed as  to  its  sufficiency.82 

7.  Wrong  Reasons  of  Lower  Court.  —  The  decisions,  and  not  the 
reasons  therefor,  of  the  lower  court  are  the  subject  of  review,83  and, 
consequently,  it  is  well  established  that  if  a  judgment,  order,  or 
ruling,  is  correct  in  its  result,  it  will  not  be  reversed  or  set  aside 
because  of  the  erroneous  reasons  given  by  the  court  below.84 


77.  Ala.  —  Maddox  V.  Dunklin,  50 
So.  277.  Cal.  — West  v.  Smith,  5  Cal. 
96.  Fla..— Daggett  v.  Willey,  6  Fla. 
482.  Ind.  —  Carmel  National  Gas  &  Im- 
provement Co.  V.  Small,  150  Ind.  427, 
50  N.  E.  476.  Kan.  —  Davis  v.  Wilson, 
11  Kan.  74.  Mich.  —  Phillips  v.  Kala- 
mazoo, 53  Mich.  33,  18  N.  W.  547 
Miss.  —  Adams  v.  Samuel  E.  Bullock  & 
Co.,  47  So.  527,  530;  W.  L.  Watkins  &' 
Co.  V.  Guthrie  &  Co.,  38  So.  370.  N.  Y. 
Molloy  v.  City  of  New  Eochelle,  198  N 
Y.  402,  92  N.  E.  94.  Va.  —  Roanoke 
R.  &  Elect.  Co.  v.  Young,  108  Va.  783 
62  S.  E.  961.  Wash.  — State  v.  Engle, 
50  Wash.  207,  96  Pac.  1045.  Wis. — 
Saveland  v.  Green,  36  Wis.  612. 

78.  Ala.  — Barney  V.  Earle,  13  Ala. 
106.  N.  C.  —  Richardson  V.  Southern 
Express  Co.,  151  N.  C.  60,  65  S.  E. 
616.  S.  C.  —  Knobelock  r.  Germania 
Sav.  Bank,  50  S.  C.  259,  27  S.  E.  962. 
Utah.  —  Rogers  v.  Rio  Grande  Western 
R.  Co.,  32  Utah  367,  90  Pac.  1075. 
Wis.  —  Dressier  v.  Davis,  7  Wis.  527. 

Plea  of  Res  Judicata.  —  A  plea  of 
res  judicata,  based  upon  evidence,  and 
found  by  the  jury  as  a  fact,  verdict 
being  for  defendant,  renders  other 
questions  raised  by  plaintiff  imma- 
terial. Werner  v.  City  of  Cincinnati, 
23   Ohio   C.   C.  475. 

79.  U.  S.  —  Griesa  v.  Mutual  Life 
Ins.  Co.,  169  Fed.  509,  94  C.  C.  A.  635. 
Cal.  —  Streator  v.  Linscott,  153  Cal. 
285,  95  Pac.  42.  Idaho. —  Cameron  v. 
Huntbach,  15  Idaho  568,  98  Pac.  1080. 
Ind.  —  Pennsvlvania  Co.  V.  Walker,  29 
Ind.  App.  285,  64  N.  E.  473.  N.  H. 
State  ?-.  Morin,  65  N.  H.  667,  23  Atl. 
529.  Okla.  —  Greer  Countv  Election 
Board  v.  Elliott,  109  Pac.  731;  Burk- 
halter  v.  Smith,  20  Okla.  625,  95  Pac. 
241;  Freeman  v.  Board  Of  Medical  Ex- 


aminers, 20  Okla.  610,  95  Pac.  229. 
Tex.  —  International  &  G.  N.  R.  Co.  V. 
Wynne  (Tex.  Civ.  App.),  122  S.  W. 
50. 

80.  Ala.  —  Campbell  v.  Lunsford, 
83  Ala.  512,  3  So.  522.  Fla.  — Royal 
Phosphate  Co.  v.  Van  Ness,  53  Fla. 
135,  43  So.  916.  Ga.  —  Atlantic  Coast 
Line  R.  Co.  v.  Hart  Lumb.  Co.,  2  Ga. 
App.  88,  58  S.  E.  316.  HI.  —  Blumen- 
feldt  r.  Korschuck,  43  111.  App.  434. 
Ore.  —  Minter  v.  Durham,  13  Ore.  470, 
11   Pac.   231. 

See  page  457. 

Evidence  Showing  No  Cause  of  Ac- 
tion.—  If  the  evidence  clearly  shows 
that  no  gounds  for  an  action  exists 
the  court  will  not  pass  upon  the  suffi- 
ciency of  the  complaint.  Walker  v. 
Rein,  14  N.  D.  608,  106  N.  W.  405. 

81.  State  V.  Vogel,  117  Ind.  188,  19 
NT.  E.  773;  Howe  Mach.  Co.  v.  Brown, 
78  Ind.  209;  Trammel  v.  Chipman,  74 
Ind.  474. 

82.  Cal.  — Williams  V.  Mver,  150 
Cal.  714,  89  Pac.  972.  Miss. —  Mc- 
Dowell r.  Brooks,  18  So.  657.  Ohio. — 
McNutt  V.  Kaufman,  26  Ohio  St.  127. 
Tex.  — Gulf,  C.  &  S.  F.  R,  Co.  v. 
Shields,  9  Tex.  Civ.  App.  652,  28  S. 
W.   709,   29  S.   W.   652. 

83.  U.  S.  — Eureka  Countv  Bank  r. 
Clarke,  130  Fed.  325,  64  C.  C.  A.  571; 
Evans   v.   Suess   Ornamental   Glass   Co., 

83  Fed.  706,  28  C.  C.  A.  24.  Ga. — 
Griffith  v.  Finger,  115  Ga.  592.  41  S. 
E.  993.  Mo.  — State  ex  rel.  O'Briant 
v.  Keokuk  &  W.  R.  Co.,  176  Mo.  443, 
75  S.  W.  636.  S.  C  — Sloan  v.  Courte- 
nay,  54  S.  C.  314,  32  S.  E.  431.  S. 
D.  — Woods    V.    Pollard,    14    S.    D.    44, 

84  N.  W.   214. 

84.  U.  S.  —  Lockhart  v.  Johnson, 
181    U.    S.    516,    21    Sup.    Ct.    665,    45 

vol  n 
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8.  Not  Limited  to  Reasons  Given  Below.  —  Although  an  appellant 
in  his  allegations  of  error  is  limited,  upon  appeal,  to  the  grounds  or 
reasons  thus  alleged  below,85  an  appellate  court,  however,  is  not 
limited,  in  its  decision,  to  the  grounds  or  reasons  given  by  the  lower 
court.86    Thus,  an  order  granting  a  new  trial  may  be  sustained  upon 


L.  ed.  979 j  Moffat  v.  Smith,  101  Fed. 
771,  41  C.  C.  A.  671;  Smiley  V.  Barker, 
83  Fed.  684,  28  C.  C.  A.  9,  18  Sup.  Ct. 
946,  169  U.  S.  736.  Ariz.  — Harper  v. 
Independence  Dev.  Co.,  108  Pac.  701. 
Colo.  —  Longmont  Farmers'  Milling  & 
Ele.  Co.  v.  Aldridge,  36  Colo.  93,  85 
Pac.  687.  Fla.  —  .Reynolds  v.  Smith, 
49  Fla.  217,  38  So.  903.  Ga.  —  Barks- 
dale  V.  Security  Inv.  Co.,  120  Ga.  3S8, 
47  S.  E.  943.  111.  — Von  Platen  v. 
Winterbotkam,  203  111.  198,  67  N.  E. 
843.  Ky.  —  Davidson  v.  Johnson,  113 
Ky.  202,  67  S.  W.  996.  Mich.  —  Illi- 
nois Koofing  &  Supply  Co.  v.  Cribbs, 
142  Mich.  698,  106  N.  W.  274.  Minn. 
Kipp  V.  Clinger,  97  Minn.  135,  106  N. 
W.  108.  Mo.  —  Harris  Banking  Co.  V. 
Miller,  190  Mo.  640,  89  S.  W.  629,  1 
L.  R.  A.  (N.  S.)  790.  Mont.  —  Eosen- 
baum  Bros.  &  Co.  v.  Ryan  Bros.  Cat- 
tle Co.,  33  Mont.  424,  84  Pac.  1120. 
Neb.  — Kelley  v.  Wehn,  63  Neb.  410, 
88  N.  W.  682.  Nev.  —  McCafferty  v. 
Flinn,  107  Pac.  225.  N.  Y.  — Ward 
v.  Hasbrouek,  169  N.  Y.  407,  62  N. 
E.  434.  S.  C.  —  Brown  V.  Carolina 
Midland  R.  Co.,  67  S.  C.  481,  46  S. 
E.  283,  100  Am.  St.  Rep.  756.  Tex. — 
Denny  v.  Stokes,  31  Tex.  Civ.  App.  425, 
72  S.  W.  209.  W.  Va.  — Lee  v.  Pat- 
ton,  50  W.  Va.  20,  40  S.  E.  353.  Wis. 
Kingsley  v.  Steiger,  141  Wis.  447,  123 
N.  W.  635. 

Rulings  Upon  Demurrers.  —  The  prin- 
ciple enunciated  in  the  text  is  il- 
lustrated in  many  ways,  as,  for  ex- 
ample, in  rulings  upon  demurrers. 
Ala.  —  Gaynor  v.  Bauer,  144  Ala.  448, 
39  So.  749,  3  L.  R.  A.  (N.  S.)  1082. 
Cal.  —  Sechrist  V.  Rialto  Irr.  Dist.,  129 
Cal.  640,  62  Pac.  261.  Conn.  — New- 
ton v.  Hamden,  79  Conn.  237,  64  Atl. 
229.  Ga.  —  Crittenden  v.  Southern 
Home  Bldg.  &  Loan  Assn.,  Ill  Ga. 
266,  36  U.  E.  643.  la.  —  Vincent  v. 
Ellis,  llfl  Iowa  609,  88  N.  W.  836. 
Wash.  —  Birmingham  V.  Cheetham,  19 
Wash.  657,  54  Pac.  37. 

Rulings  Upon  Pleadings.  —  Peterman 
V.  Pope,  74  S.  C.  296,  54  S.  E.  569. 

Questions  o  f  Evidence.  -  -  Mass.  — 
Harris    v.   City    of    Quincy,    171    Mass. 

vol.  n 


472,  50  N.  E.  1042.  N.  Y.  —  Vaughn 
Mach.  Co.  v.  Quintard,  165  N.  Y.  649, 
59  N.  E.  1132;  Wightman  v.  Catlin, 
113  App.  Div.  24,  98  N.  Y.  Supp.  1071, 
37  Civ.  Proc.  105.  S.  D.  —  Erickson 
v.  Ladies  of  the  Maccabees  of  the 
World,  126  N.  W.  259. 

Rulings  Upon  Instructions.  —  Swain 
V.  Baldwin,  54  Mich.  119,  19  N.  W 
773;  Kelly  v.  Palmer,  91  Minn.  133 
97   N.   W.   578. 

Orders  of  Dismissal.  —  Ala.  —  Me 
Glathery  v.  Richardson,  129  Ala.  653 
29  So.  665.  HI.  —  Messerschmidt  V 
Cool,  63  111.  App.  380.  Mich.  — Grand 
Lodge  I.  O.  O.  F.  v.  Barker,  139  Mich 
701,  103  N.  W.  193.  Wis.  — Miuneap 
olis  Thresh.  Mach.  Co.  v.  Ashauer,  142 
Wis.   646,   126   N.  W.   113. 

Order  of  Nonsuit.  —  Carter  v.  West- 
ern Union  Tel.  Co.,  73  S.  C.  430,  53 
S.   E.   539. 

Orders  Directing  a  Verdict.  —  U.  S. 
Joslyn  v.  Cadillac  Automobile  Co.,  177 
Fed.  863,  101  C.  C.  A.  77.  Mich. — 
Board  of  Suprs.  V.  Board  of  Suprs., 
126  Mich.  299,  85  N.  W.  739.  Pa. — 
Holmes  v.  Union  Traction  Co.,  199  Pa. 
229,   48   Atl.   974. 

Rulings  Upon  Motions  for  New  Trial. 
Cal.  —  Power  v.  Fairbanks,  146  Cal. 
611,  80  Pac.  1075.  Ga.  — Martin  v. 
Carter  (Ga.  App.),  68  S.  E.  849;  Mich. 
Bowersox  V.  Bowersox.  115  Mich.  24, 
72  N.  W.  986.  Minn.  —  In  re  Riven- 
burgh's  Estate,  77  N.  W.  422.  Mo.— 
Johnson  V.  Grayson,  130  S.  W.  673; 
Jegglin  V.  Roeder,  79  Mo.  App.  428. 
N.  Y.  —  Anderson  V.  Wood,  50  Misc. 
595,  99  N.  Y.  Supp.  474.  N.  D.  — 
Davis  v.  Jacobson,  13  N.  D.  430,  101 
N.  W.  314.  S.  C.  —  Rountree  V.  At- 
lantic Coast  Line  R.  Co.,  73  S.  C.  268, 
53   S.   E.    424. 

85.  Supra,  p.  409. 

86.  Mich.  —  Tillotson  v.  Webber,  96 
Mich.  144,  55  N.  W.  837.  N.  Y.  —  Peo- 
ple V.  Lyman,  157  N.  Y.  368,  52  N.  E. 
132;  People  V.  Supervisors  of  Essex 
County,  70  N.  Y.  228;  Milella  V.  Simp- 
son, 47  Misc.  690,  94  N.  Y.  Supp.  464. 
Pa.  —  Monongahela  Ins.  Co.  v.  Chester, 
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appeal,  although  upon  an  entirely  different  ground  than  alleged  by 
the  trial  court.37 

Likewise,  in  further  example,  rulings  excluding  evidence,88  and 
directing  a  verdict,89  will  be  upheld,  if  sustainable  on  any  ground, 
regardless  of  the  ground  or  theory  acted  upon  by  the  court  below. 

9.  Interlocutory  Orders  and  Rulings.  —  a.  The  Rale.  —  The  au- 
thority of  an  appellate  court  to  review  interlocutory  orders  is  obvi- 
ously co-extensive  with  the  appealability  of  such  orders,  and  that 
such  orders  are  not  directly  appealable,  in  the  absence  of  express 
statute,  but  that  they  may  be  reviewed,  by  prevailing  rule,  in  con- 
nection with  appeals  from  final  decisions,  are  propositions  that  have 
been  considered  at  length  in  the  preceding  pages  of  this  work.90  The 
particular  interlocutory  matters  directly  reviewable,  in  some  juris- 
dictions, have  likewise  been  considered.91 

b.  Direct  Appeals  of  Interlocutory  Decisions.  —  Upon  the  direct,  or 
separate  appeal  of  interlocutory  decisions,  the  rule  is,  in  conformity 
to  principles  previously  stated,  that  only  the  question  appealed  from 
is  before  the  court.92  Moreover,  when  an  interlocutory  judgment,  or 
decision,  is  appealed,  orders  that  are  intermediate  in  relation  to  it 
cannot  be  reviewed.93 

10.  Collateral  and  Subsequent  Proceedings.  —  That  collateral  mat- 
ters and  proceedings  subsequent  to  the  appeal  are  not  reviewable, 
has  already  been  shown.94  Where,  however,  questions  arising  after 
the  final  judgment  are  separately  appealed,  the  review  is  confined 
to  such  questions,  and  does  not  extend  to  preceding  questions  not 
necessarily  involved  in  the  appeal.95 


43  Pa.  401.     S.  C.— Weinges  V.  Cash,  15 
S.  C.  44. 

87.  Cal.  —  Simon  Newman  Co.  v. 
Lassing,  141  Cal.  174,  74  Pac.  761. 
Minn.  —  Poiricr  Mfg.  Co.  v.  Griffin,  104 
Minn.  239,  116  N.  W.  576.  Mo. — 
Chlanda  V.  St.  Louis  Transit  Co.,  213 
Mo.  244,  112  S.  V7.  249;  Moreloek  V. 
Chicago,  B.  &  Q.  E.  Co.,  112  Mo.  App. 
640.  87  S.  W.  5.  Mont. —  Menard  V. 
Montana  Cent.  B,  Co.,  22  Mont.  340, 
56  Pac.  592.  N.  T.  —  Eoss  V.  Metro- 
politan St.  E.  Co.,  104  App.  Div.  378, 
93  N.  Y.  Supp.  679.  N.  D.  —  Davis  v. 
Jaeobson,  13  N.  D.  430,  101  X.  W.  314. 
W.  Va.  —  Shrewsbury  v.  Miller,  10  W. 
Va.   115. 

88.  U.  S.  —  Silsbv  v.  Foote,  14  How. 
218,  14  L.  ed.  394.  Cal.  — Miller  v. 
Van  Tassel,  24  Cal.  458;  Van  Horn  v. 
Van  Horn,  5. Cal.  App.  710,  91  Pac.  260. 
Conn.  —  Osborne  v.  Tavlor,  58  Conn. 
439,  20  Atl.  605.  HI.  —  Morrison  v. 
Hinton.  5  111.  457.  Ind.  —  Fisher  v. 
Allison,  46  Ind.  593;  Haas  v.  C.  B. 
Cones  &  Son  Mf.sr.  Co.,  25  Ind.  App. 
469,  58  N.  E.  499;  Baldwin  r.  TLrel- 
held,  8  Ind.  App.  312,  34  N.  E.  851,  35 


N.  E.  841.     Ohio.  —  Ludlow  v.  Park,  4 
Ohio  5. 

89.  U.  S.  —  Currier  v.  Trustees  of 
Dartmouth  College,  117  Fed.  44,  54  C. 
C.  A.  430;  Whitnev  V.  New  York,  N. 
H.  &  H.  E.  Co.,  102  Fed.  850,  43  C.  C. 
A.  19.  N.  Y.  —  Barber  v.  Gray,  3  Misc. 
146,  23  N.  Y.  Supp.  313.  Pa.  —  Eupp 
V.  Orr,  31  Pa.  517.  S.  D.  —  Tobin  v. 
McKinnev,  14  S.  D.  52,  84  N.  "W.  228, 
61   Am.  St.  Eep.  688. 

91.  Id. 

90.  Supra,  page  171. 

92.  Fla.  —  Camp  Phosphate  Co.  v. 
Anderson,  48  Fla.  226,  37  So.  722,  111 
Am.  St.  Eep.  77.  HI.  —  Vvoerishoffer 
v.  Lake  Erie  &  W.  E.  Co.,  25  111.  App. 
84.  N.  Y.  —  Franklin  v.  Osgood,  14 
Johns.  527.  N.  C.  —  Green  v.  Griffin, 
95  N.  C.  50;  Sledge  V.  Blum,  63  N.  C. 
374.  Va.  —  Madden  v.  Madden 's  Exr., 
2  Leigh  377. 

93.  Averell  V.  Barber,  53  Hun  636. 
6  N.  Y.  Supp.  255;  McCall  v.  Moschco- 
witz,  10  N.  Y.  Civ.  Proc.  107.  Supra. 
page  171. 

94.  Supra,  IX,  A,  3. 

95.  U.  S.  —  Chase  v.  Driver,  92  Fed. 
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The  application  of  this  rule  is  seen,  for  example,  in  appeals  from 
orders  vacating,  or  refusing  to  vacate  judgments,  where  the  review 
of  such  orders  does  not  extend  to  the  validity  of  the  judgment  it- 
self.96 

B.  Presumptions.  —  1.  General  Rule.  —  It  is  a  fundamental  prin- 
ciple governing  appellate  review,  that  error  is  never  presumed,  but, 
on  the  contrary,  the  proceedings  of  the  lower  court  are  presumed 
to  have  been,  in  all  respects,  regular  and  correct.97  It  is,  therefore, 
the  logical  sequence  to  this  proposition  that  it  is  incumbent  upon 
the  party  appealing  from  the  proceedings  below  to  show  affirma- 
tively by  the  record  that  error  has  been  committed.98 


780,  34  C.  C.  A.  668.  Ala.  —  Chambers 
v.  Morris,  144  Ala.  626,  39  So.  375; 
Etowah  Min.  Co.  v.  Wills  Valley,  etc. 
Co.,  121  Ala.  672,  25  So.  720.  Cal.— 
Thompson  V.  Alford,  135  Cal.  52,  66  Pac. 
983.  Neb.  —  Thompson  v.  Purcell,  63 
Neb.  445,  88  N.  W.  778.  N.  M.  —  West- 
ern Homestead  &  Irr.  Co.  v.  First  Nat. 
Bank,  9  N.  M.  1,  47  Pae.  721.  N.  Y.  — 
Long  Island  R.  Co.  v.  Garvey,  159  N. 
Y.  334;  54  N.  E.  60.  N.  C.  —  Childs  v. 
Wiseman,  119  N.  C.  497,  26  S.  E.  126. 
W.  Va.  —  State  v.  Blair,  29  W.  Va.  474, 
2  S.  E.  333.  Wis.  —  Breed  v.  Ketchum, 
51  Wis.  164,  7  N.  W.  550. 

96.  Ala.  —  Chambers  v.  Morris,  144 
Ala.  626,  39  So.  375.  Conn.  — Appeal 
of    White,    75    Conn.   314,   53   Atl.    582. 

Ill Lake  Shore  Sand  Co.  v.  Goodman, 

85  111.  App.  353;  Kortas  V.  Kentucky 
Liquor  Co.,  46  111.  App.  366.  N.  Y.— 
In  re  White,  101  App.  Div.  172,  91  N. 
Y.  Supp.  513.  Pa.  —  Mayer  v.  Brim- 
mer, 15  Pa.  Super.  Ct.  451.  S.  C  — 
Coleman  v.  Keels,  30  S.  C.  614,  9  S.  E. 
270. 

An  order  of  distribution  of  the  pro- 
ceeds of  a  judicial  sale,  if  appealed 
from,  does  not  bring  up  the  order  di- 
recting the  sale.  Green  v.  Western  Nat. 
Bank,  86  Md.  279,  38  Atl.  131.  And 
see:  Ariz.  —  Scott  v.  Hurley,  6  Ariz. 
85,  53  Pac.  578.  Md.  —  Harrison  v. 
Morton,  87  Md.  671,  40  Atl.  897.  Neb. 
Beatrice  Paper  Co.  v.  Beloit  Iron 
Works,  46  Neb.  900,  65  N.  W.  1059. 

97.  Cal.  —  McLennan  v.  Wilcox,  126 
Cal.  51,  58  Pac.  305;  In  re  Bouyssou's 
Estate,  3  Cal.  App.  39,  84  Pac.  460. 
Fla.  —  McMillan  t;.  Warren,  52  So.  825. 
Ind.  —  Tilden  V.  Louisville  &  J.  Ferry 
Co.,  157  Ind.  532,  62  N.  E.  31;  Selvage 
v.  Green  (Ind.  App.),  91  N.  E.  357; 
Castle  v.  Clark  (Ind.  App.),  90  N.  E. 
640.  la.  — Collins  v.  City  of  Keokuk, 
125    N.    W.     231.       Kan.  —  Wilson     v. 


Janes,  29  Kan.  233.  Mo.  —  Griffin  v. 
Franklin,  224  Mo.  667,  123  S.  W.  1092; 
Roberts  v.  Central  Lead  Co.,  95  Mo. 
App.  581,  69  S.  W.  630.  Mont.  — Cas- 
sidy  v.  Slemons  &  Booth,  109  Pac.  976. 
Neb.  —  Stansbury  v.  Storer,  70  Neb. 
603,  97  N.  W.  805.  N.  C.  —  Hyatt  V. 
De  Hart,  140  N.  C.  270,  52  S.  E.  781. 
Okla.  —  Linson  v.  Spaulding,  108  Pac. 
747 ;  Board  of  Comrs.  v.  Hubble,  8  Okla. 
169,  56  Pac.  1058.  Pa.— Seybert  v.  Bank, 
5  Watts  307.  Va.  —  Stevenson  V.  Lev- 
inson,  103  Va.  591,  49  S.  E.  974.  Wash. 
Sellers  v.  Pacific  Wrecking  &  Salvage 
Co.,  34  Wash.  Ill,  74  Pac.  1056.  W. 
Va.  —  National  Cash  Register  Co.  v. 
Union  Bargain  House,  55  W.  Va.  489, 
47  S.  E.  287. 

98.  U.  S.  —  Earle  v.  Myers,  207  U. 
S.  244,  28  Sup.  Ct.  86,  52  L.  ed.  191. 
Cal.  —  Flinn  V.  Crooks,  2  Cal.  App. 
335,  83  Pac.  812.  Fla.  —  McMillan  v. 
Warren,  52  So.  825.  Ind.  —  Dillman  v. 
Chicago,  I.  &  L.  R.  Co.  (Ind.  App.), 
90  N.  E.  22.  la.  —  Luck  v.  Sovereign 
Camp,  124  N.  W.  184.  Kan.  —  Johnson 
r.  Hovey,  9  Kan.  61.  Me.  —  Merrill  v. 
Milliken,  101  Me.  50,  63  Atl.  299.  Mass. 
Donovan  v.  McCarty,  155  Mass.  543, 
30  N.  E.  221.  Mich.  —  Regents  of  Uni- 
versity of  Michigan  v.  Rose,  45  Mich. 
284,  4  N.  W.  738,  5  N.  W.  674,  7  N.  W. 
875.  Mo. — Tandy  v.  St.  Louis  Transfer 
Co.,  178  Mo.  240,  77  S.  W.  994;  Rankin 
v.  Atchison,  T.  &  S.  F.  R.  Co.  (Mo. 
App.),  129  S.  W.  755.  Neb.  —  North- 
durft  V.  City  of  Lincoln,  66  Neb.  430, 
92  N.  W.  628,  96  N.  W.  163.  N.  O.— 
Hollowell  v.  Norfolk  &  S.  R.  Co.,  68  S. 
E  894;  Bowers  V.  Bryan  Lumb.  Co.,  152 
N.  C.  604,  68  S.  E.  19.  N.  D.  — Sock- 
man  v.  Keim,  124  N.  W.  64;  Schom- 
berg  v.  Long,  15  N.  D.  506,  108  N.  W. 
332.  Tex.  —  Beavers  v.  Baker  (Tex. 
Civ.  App.),  124  S.  W.  450;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  Blanchard  (Tex.  Civ.  App.), 
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2.  Jurisdiction.  —  That  the  lower  court  was  duly  constituted," 
that  it  was  presided  over  by  a  qualified  judge,1  and  that,  provided  it 
was  a  court  of  general  jurisdiction,  it  had  jurisdiction  of  the  sub- 
ject-matter, will  be  presumed.2  The  presumption  in  favor  of  juris- 
diction will,  however,  be  overthrown  by  the  positive  showing  of  the 
record  to  the  contrary.3 

3.  Place  of  Trial.  —  Where  the  record  shows  that  a  change  of 


73  S.  W.  88.    W.  Va.  —  Furbee  17.  Shay, 
46  W.  Va.  736,  34  S.  E.  746.     i 

Duty  To  Show  Error  Affirmatively. — 
It  is  incumbent  upon  :i  party  seeking 
the  reversal  of  a  judgment  or  order, 
to  show  affirmatively  that  an  error 
was  committed  to  his  prejudice.  It  is 
not  sufficient  to  show  that  it  may 
have  been  committed.  The  latter  will 
not  overcome  the  presumption,  that  all 
things  have  been  transacted  correctly, 
until  the  contrary  appears.  Tracey  v. 
A  It  my,  r,   46    N.    Y.    598,   604. 

Conflicting  Statements.  —  Where 
the  record  presents  conflicting  state 
ments,  one  of  which  shows  error,  but 
the  other  not,  an  appellate  court  will, 
if  possible,  give  force  to  the  statement 
which  supports  the  presumption  of 
regularity.  Conrad  v.  Baldwin,  3  Iowa 
207;   Bush   V.   Day,   1   Kan.    86. 

99.  Cal.  —  In  re,  etc.  Canning  Co.. 
130  Cal.  570,  62  Pac.  1076.  Ind.— 
Shirts  v.  Irons,  28  Ind.  458;  Starry  r. 
Winning,  7  Ind.  311.  Mo.— Harper 
V.  Jacobs,  51  Mo.  296;  Johnson  V. 
Hutchinson,  81  Mo.  App.  299.  Neb. — 
Link  V.  Connell,  48  Neb.  574*,  67  N. 
W.  475.  Vt.  —  Martyn  v.  Curtis,  68 
Vt.   397,   35   Atl.   333." 

1.  Ark.  —  Arkadelphia  Lumber  Co. 
r.  Asman,  72  Ark.  320,  79  S.  W.  1060; 
Caldwell  v.  Bell,  3  Ark.  419.  Cal. — 
In  re  Corralitos  Co-op.  Drying  &  Can- 
ning Co.,  130  Cal.  570,  62  Pac.  1076. 
111.  —  Scott  r.  White.  71  111.  2S7.  Ind. 
Stewart  V.  Adams,  Meldrum  &  Ander- 
son Co.,  55  N.  E.  760.  Ky.  —  Hay- 
croft  r.  Walden,  14  Ky.  L.  Rep.  892. 
Mo.  —  Harper  v.  Jacobs,  51  Mo.  296. 
Okla.  —  Ellison  v.  Beannabia,  4  Okla. 
347,  46  Pac.  477.  Tex.  —  King  v. 
Pfeiffer  &   Co.,  62  Tex.   307. 

2.  Ala.  —  Brooksides  Drygoods  Co 
v.  City  Furniture  Co.,  148  Ala.  666, 
41  So/ 659.  Cal.  —  Western  Lumber  & 
Mill  Co.  V.  Merchants'  Amusement  Co. 
(Cal.    App.),    108    Pac.    891.      Conn. — 
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Sears  V.  Terry,  26  Conn.  273.  Ga. — 
Kelsey  v.  Wyley,  10  Ga.  371.  HI.— 
Austin  v.  Austin,  43  111.  App.  488. 
Ind.  — Davis  v.  Taylor,  140  Ind.  439, 
39  N.  E.  551;  O'Brien  v.  State,  125 
Ind.  38,  25  N.  E.  137,  9  L.  E.  A. 
323;  McCormick  V.  Webster,  89  Ind. 
105.  Kan.  —  English  v.  Woodman,  40 
Kan.  752,  21  Pac.  283.  Mo.  —  St. 
Louis  v.  Lanigan,  97  Mo.  175,  10  S. 
W.  475.  Ohio.  —  Hamilton  v.  Merril, 
25  Ohio  St.  11.  Wash.  — Bird  v.  Win- 
yer,  24  Wash.  269,  64  Pac.  178.  Wis. 
Reinig  v.  Hecht,  58  Wis.  212,  16  N. 
W.  548. 

3.  111.  —  Bannon  v.  People,  1  111. 
App.  496.  Ore.  —  Heatherly  v.  Had- 
ley,  4  Ore.  1.  Va.  —  Washington,  A. 
&  G.  R.  Co.  v.  Alexandria  &  W.  R. 
Co.,  19  Gratt.  592,  100  Am.  Dee. 
710. 

Jurisdiction  of  Parties.  —  Although, 
as  a  rule,  the  appellate  record  should 
show  that  the  lower  court  had  juris- 
diction of  the  parties  (see,  ante,  VIT, 
C,  2),  yet  where  a  judgment  has  been 
rendered  by  a  court  of  general  juris- 
diction it  will  be  presumed,  in  favor 
of  regularity,  nothing  appearing  to  the 
contrary,  that  the  court  had  juris- 
diction of  the  person  of  the  defend- 
ant, although  the  record  may  fail  to 
show  affirmativelv  that  fact.  Reynolds 
V.  Stansbury,  20  Ohio  344,  55  Am. 
Dec.  459.  See  Long  v.  Frank,  117  HI. 
App.  207;  Davis  V.  Taylor,  140  Ind. 
439,  39  N.  E.  551. 

Default  Judgment.  —  In  case  of  de- 
fault judgments,  some  cases  hold  that 
the  presumption  of  jurisdiction  over 
the  person  does  not  apply,  but  that 
the  record  must  show  that  the  defend- 
ant was  legally  summoned.  Cal.  — 
Schloss  v.  White,  16  Cal.  66.  Ind. — 
Young  v.  Dickey,  63  Ind.  31;  Smith 
17.  Foster,  59  Ind.  595;  Carver  V.  Wil- 
liams.' 10  Ind.  267.  La.  —  Leblanc  V. 
Perroux,  21  La.  Ann.  26.    Wis.  —  Wilk- 
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venue  was  granted,  the  action  of  the  court  will  be  presumed  to  have 
been  correct,4  and  the  proceedings  to  have  been  regular.5 

4.  Parties.  —  The  record  showing  nothing  to  the  contrary,  it  will 
be  presumed,  upon  appeal,  that  parties  had  the  capacity  to  sue,  or 
to  be  sued,  as  suggested  by  the  proceedings.6  Thus,  if  the  suit  was 
brought  by  two  persons,  they  will  be  presumed  to  have  had  a  joint 
interest,7  and  an  intervening  party  will  be  presumed  to  have  been 
properly  admitted,8  likewise  a  substituted  party.9 

5.  Process.  —  The  regularity  of  process,  or  of  notice,  is,  generally, 
presumed,  although  not  affirmatively  shown  upon  the  record.10  The 
presumption  of  due  process  may,  moreover,  be  aided  by  recitals  in 


inson  v.  Bayley,  71  Wis.  131,  36  N. 
W.  836. 

And  see  Lonkey  v.  Keyes  Silver 
Min.  Co.,  21  Nev.  312,  31  Pac.  57,  17 
L.  E.  A.  351;  Burditt  v.  Howth,  45 
Tex.  466  (holding  that  a  recital  in  the 
judgment,  that  defendant  was  duly 
served,  is  not  sufficient  in  case  of  a 
default  judgment). 

Citizenship  of  Parties.  —  Where  the 
jurisdiction  of  a  court  of  the  United 
States  depends  upon  the  citizenship 
of  the  parties,  the  fact  of  such  citi- 
zenship, and  not  merely  their  resi- 
dence, must  be  affirmatively  shown. 
Eoberston  v.  Cease,  97  U.  S.  646,  24 
L.  ed.  1057. 

4.  Colo.  —  Doss  v.  Stevens,  13  Colo. 
App.  535,  59  Pac.  67.  Ind.  —  Heinl  v. 
Terre  Haute,  161  Ind.  44,  66  N.  E. 
450;  County  of  Knox  V.  Barnett,  106 
Ind.  599,  7  N.  E.  205;  Shirts  V.  Irons, 
47  Ind.  445.  la.  —  Bobbins  v.  Neal, 
10  Iowa  560.  N.  C.  —  Emery  v. 
Hardee,  94  N.  C.  787.  Tex.  — Wil- 
liams v.  Planters'  &  Mechanics'  Nat. 
Bank,  91  Tex.  651,  45  S.  W.  690.  Wis. 
Lamonte  V.  Ward,  36  Wis.  558. 

5.  Broder  V.  Conklin,  98  Cal.  360, 
33  Pac.  211;  McAuley  v.  Truckee  Ice 
Co.,  79  Cal.  50,  21  Pac.  434;  Elliot 
v.  Whitmore,  10  Utah  246,  37  Pac. 
461. 

6.  Colo.  —  Smith  v.  Cisson,  1  Colo. 
29.  Ind.  —  Anderson  v.  Wilson,  100 
Ind.  402.  la.  —  Kavaleir  v.  Machula, 
77  Iowa  121,  41  N.  W.  590.  La. — 
Bisland  V.  Provosty,  14  La.  Ann.  169. 
Md.  —  City  of  Baltimore  v.  Baltimore 
&  Y.  Turnpike  Co.,  80  Md.  535,  31 
Atl.  420.  S.  D.  —  Jerauld  County  r. 
Williams,  7  S.  D.  196,  63  N.  W.  905. 
Tex.  —  Glenn  v.  Estates  of  Kimbrough, 
70    Tex.    147,   8   S.   W.    81. 

Presumption  of  Incorporation.  —  An 
action  brought  by  a  certain  "com- 
pany" will  be  presumed  to  have  been 
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brought  by  a  corporation,  when  the  ob- 
jection that  the  pleadings  failed  to  al- 
lege incorporation  is  raised  first  upon 
appeal,  and  when  from  all  that  appears 
in  the  record  it  may  have  been  a  cor- 
poration entitled  to  sue  in  the  very 
name  in  which  it  brought  the  suit. 
Hunter  v.  William  J.  Lemp  Brewing 
Co.    (Tex.  Civ.  App.),  46  S.   W.   371. 

7.  Virgin  v.  Brubaker,  4  Nev.  31; 
Wood   v.  Pithian,    24   N.   J.   L.   838. 

8.  Kinney    v.    Beid    Ice-Cream    Co., 

57  App.  Div.  206,  68  N.  Y.  Supp. 
325. 

9.  Cal.  —  Cockrill  v.  Clyma,  98  Cal. 
123,  32  Pac.  888.  la.  —  Porter  v. 
Sharpe,  16  Iowa  438.  Nev.  —  Virgin  v. 
Brubaker,  4  Nev.   31. 

10.  Cal.  —  Boyer  v.  Pacific  Mut. 
Life  Ins.  Co.,  1  Cal.  App.  54,  81  Pac. 
671.     111.  — Kehm  v.  Mott,  187  111.  519, 

58  N.  E.  467.  Ind.  —  Boyse  v.  Turn- 
baugh,  117  Ind.  539,  20  N.  E.  481. 
N.  Y.  —  Hughes  v.  Cuming,  165  N.  Y. 
91,  58  N.  E.  794.  S.  D.  —  Searls  v. 
Knapp,  5  S.  D.  325,  58  N.  W.  807. 
Tex.  —  Beardsley  v.  Thomas,  31  Tex. 
Civ.  App.  452,  72  S.  W.  411. 

But  see  Carver  v.  Carver,  64  Ind. 
194,  where   defendants   are  infants. 

Constructive  Notice.  —  The  Supreme 
Court  of  the  United  States  has  held, 
after  reviewing  the  cases,  that  where 
a  court  of  general  jurisdiction  is  au- 
thorized in  a  proceeding,  either  statu- 
tory or  at  law  or  in  equity,  to  bring 
in,  by  publication  or  other  substituted 
service,  non-resident  defendants  in- 
terested in  or  having  a  lien  upon  prop- 
erty lying  within  its  territorial  juris- 
diction, but  is  not  required  to  place 
the  proof  of  service  upon  its  record, 
and  the  court  orders  such  substituted 
service,  it  will  be  presumed  in  favor 
of  the  jurisdiction  that  service  was 
made  as  ordered,  although  no  evidence 
thereof   appears   of  record.     Applegate 
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the  judgment,  where  the  record  is  otherwise  silent.11  In  default 
judgments,  however,  as  previously  stated,  it  is  essential,  in  some 
jurisdictions,  that  the  fact  of  due  service  should  appear  upon  the 
record.12 

6.  Appearance.  —  Recitals  in  the  record  showing  that  the  parties 
took  part  in  the  proceedings  below,  will  generally  be  a  conclusive 
presumption  of  their  appearance.13  Also,  where  the  record  shows 
that  a  party  appeared  by  attorney,  it  will  be  presumed  that  the 
attorney  was  duly  authorized  to  enter  such  appearance.14 

7.  Pleadings.  —  If  a  judgment  or  decree  is  rendered,  and  the  plead- 
ings in  the  case  are  not  brought  with  the  record  to  the  appellate 
court,  the  presumption  is  that  the  pleadings  and  issues  were  such 
as  to  fully  justify  the  decision,  so  far  as  pleadings  and  issues  can 
do  so.15 

That  pleadings  were  filed  in  time,16  and  that  they  conformed  to 


v.  Lexington,  etc.  Min.  Co.,  117  U.  S. 
255,  270,  6  Sup.  Ct.  742,  29  L.  ed. 
892. 

Record  Stating  Facts.  —  Where,  how- 
ever, the  record  sefs  forth  the  facts 
of  process  or  notice,  and  the  insuffi- 
ciency of  the  same  is  manifest,  no  pre- 
sumption that  valid  service  was  made 
in  some  other  way  can  be  entertained. 
Holmes  V.  Loughren,  97  Minn.  83,  105 
X.  W.  558.  And  see  Swearengen  V. 
Gulick,  67  HI.  208;  Scott  r.  Brackett, 
89  Ind.  413. 

11.  Ark.  —  Love  v.  Kaufman,  72 
Ark.  265,  SO  S.  W.  884.  Cal.  — -  Dowling 
0.  Comerford,  99  Cal.  204,  33  Pac. 
Wash.  —  Citv  of  Ballard  v.  Way,  34 
Wash.  116,  74  Pac.  1067,  101  Am.  St. 
Rep.  993.  W.  Va.  —  Styles  r.  Laurel 
Fork  Oil  &  Coal  Co.,  45  W.  Va.  374, 
32  S.  E.  227. 

But  see  Shook  v.  Laufer  (Tex.  Civ.' 
App.),  84  S.  W.  277  (holding  that  such 
recital  is  not  sufficient  in  case  of  a  de- 
fault judgment);  Latta  r.  Tulton.  122 
Cal.  279,  5±  Pac.  844,  68  Am.  St.  Rep. 
30  (default  judgment  and  service  by 
publication).  And  see  Lonkev  r.  Keves 
Silver  Min.  Co.,  21  Nev.  312,  31  Pac. 
57,  17  L.   R.  A.   351. 

12.  See,  supra,  IX,  B,  2. 

13.  Cal In    re    Kasson's    Estate, 

119  Cal.  489,  51  Pac.  706.  HI.  — Beal 
V.  Harrington,  116  111.  113,  4  N.  E.  664. 
la.  —  Manning  v.  Nelson,  107  Iowa  34, 
77  N.  W.  503.  Ky.  —  Sidwell  r.  Worth- 
ington's  Heirs,  8  Dana  74.  W.  Va. — 
Shields  v.  Farmers'  Bank,  5  W.  Va. 
259. 

14.  Ala  —  Stubbs  v.  Leavitt,  30 
Ala.     352.      Cal.  —  In    re    Meade's    Es- 


tate, 117  Cal.  xvii,  49  Pac.  5.  111. — 
Reid  v.  Morton,  119  111.  118,  6  X.  E. 
414.  N.  Y.  —  Department  of  Health  v. 
Babcock,   84  X.   Y.   Supp.   604. 

Appearance  For  All  Co-Parties.  —  A 
recital  that  counsel  appeared  "for  the 
defendants'"  is  presumed  to  mean  for 
all  the  defendants  who  answered.  Ad- 
amson  v.  Sundby,  51  Minn.  460,  53  X. 
W.  761.  And  see  Potter  v.  Parsons,  14 
Iowa  286;  Adams  v.  Mowrv,  6  Mo.  App. 
582. 

15.  Ala.  —  Bradford  v.  Boozer,  139 
Ala.  502,  36  So.  716.     HI.  —  Spring  Val- 

oal  Co.  V.  Chiovenstone,  214  111. 
314,  73  X.  E.  420.  Ind.  —  Indiana,  B. 
.V-  W.  R.  Co.  r.  Bird,  116  Ind.  217,  18 
X.  E.  837,  9  Am.  St.  Rep.  842;  Hold- 
ing v.  Smith,  42  Ind.  536;  Apperson  r. 
Lazro,  44  Ind.  App.  186,  87  N.  E.  97, 
88  X.  E.  99.  Kan.  —  Buecher  v.  Cas- 
teen,  41  Kan.  141,  21  Pac.  112.  Ky.  — 
Miller  r.  Hart,  29  Ky.  L.  Rep.  73,  91 
8.  W.  698;  Tucker  p.  Medsker,  5  Ky.  L. 
Rep.  429.  Neb.  —  Reynolds  r.  Revnolds, 
10  Xeb.  574,  7  X.  W.  322.  Okla.— 
Gardenhire  r.  Gardenhire,  2  Okla.  484, 
37  Pac.  813.  Pa.  — Rundell  r.  Kalb- 
fus,  125  Pa.  123,  17  Atl.  238.  Tex.— 
Western  Supply  &  Mfg.  Co.  V.  United 
States  &  Mexican  Trust  Co.,  41  Tex. 
Civ.  App.  478,  92  S.  W.  986. 

16.  Ala.  —  Letondal  r.  Huguenin,  26 
Ala.  552.  Fla.  —  Bardin  V.  L'Engle,  13 
Fla.  571.  Pa.  —  Melchoir  v.  Ralston,  2 
Yeates  154.  Va.  —  Durrett  V.  Davis, 
24  Gratt.  302.  See,  however,  Bracv  r. 
Braey'fl  Admr.,  12  Bush   (Ky.)  153. 

Omission  of  Filing  Marks  by  Clerk. 
It  is  held  in  Xebraska,  and  doubtless 
in   other    states,   that   where   pleadings 
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the  requirements  of  the  statute  relating  to  verification,17  and  that 
amendments,  when  observed  on  the  record,  were  duly  and  properly 
allowed,15*  come  within  the  general  rule  of  presumptions.  Rulings  on 
motions  to  strike  out  or  to  dismiss  pleadings  are  likewise  presumed 
to  have  been  correct,  when  the  record  does  not  show  the  grounds  of 
the  motions.19 

8.  Demurrers.  —  Error  will  not  be  presumed  in  the  sustaining,  or 
in  the  overruling  of  demurrers,  unless  the  error  is  shown  upon  the 
record.20  When  it  appears  that  a  demurrer  was  filed,  but  the  record 
is  silent  as  to  its  disposal,  it  will  be  presumed  that  it  was  overruled,21 
or  waived.22 

9.  Preliminary  and  Interlocutory  Proceedings.  —  Rulings  and  or- 


are  not  marked  filed,  but  the  trial  court 
treats  the  case  as  though  the  issues 
were  fully  made  up,  it  will  be  treated 
in  the  same  manner  upon  appeal.  Min- 
zer  v.  Willman  Mercantile  Co.,  59  Neb. 
410,  81  N.  W.  307;  Missouri  P.  E.  Co. 
v.  Palmer,  55  Neb.  559,  76  N.  W.  169; 
Jolliffe  v.  Maxwell,  3  Neb.  (Unof.)  244, 
91  N.  W.  563. 

17.  Cal.  —  Eoberts  v.  Eldred,  73  Cal. 
394,  15  Pac.  16.  Ga.  —  Cragg  v.  Aren- 
dale,  113  Ga.  181,  38  S.  E.  399.  W.  Va, 
Hickman  V.  Painter,  11  W.  Va.  386. 
Wis.  —  Frankfort  Bank  v.  Countryman, 
11  Wis.  398. 

18.  Ala.  —  Southern  R.  Co.  v.  Me- 
Gowan,  149  Ala.  440,  43  So.  378.  Fla. 
Vinson  v.  Palmer,  45  Fla.  630,  34  So. 
276.  Ind.  —  Figart  v.  Halderman,  75 
Ind.  564;  Burnett  v.  Abbott,  51  Ind. 
254;  Pitzele  v.  Renping,  32  Ind.  App. 
237,  68  N.  E.  603;  Cluggish  V.  Koons, 
15  Ind.  App.  599,  43  N.  E.  158.  la. — 
Giddings  v.  Giddings,  57  Iowa  297,  10 
N.  W.  673.  Kan.  —  Reeves  v.  Pierce, 
64  Kan.  502,  67  Pac.  1108.  N.  C  — 
Monger  v.  Kelly,  115  N.  C.  294,  20  S. 
E.  374;  Patterson  v.  Wadsworth,  94  N. 
C.  538.  Wash. —  Meyer  v.  Beyer,  43 
Wash.  368,  86  Pac.  661.  Wis.  — Bieri  v. 
Fonger,  139  Wis.  150,  120  N.  W.  862. 
W.  Va.  —  Henderson  &  Co.  v.  Alder- 
son,  7  W.  Va.  217. 

19.  Cal.  — Hawley  v.  Kocher,  123 
Cal.  77,  55  Pac.  696.  Ind.  —  Knowlton 
v.  Dolan,  151  Ind.  79,  51  N.  E.  97.  la. 
Smith  v.  Harrington,  89  Iowa  603,  57 
N.  W.  413.  Md. —  Shartzer  v.  Moun- 
tain Lake  Park  Assn.,  86  Md.  335,  37 
Atl.  786;  Kunkel  V.  Spooner,  9  Md.  462, 
66  Am.  Dec.  332.  S.  D. —  Minnesota 
Thresher  Mfg.  Co.  v.  Schaack,  9  S.  D. 
184,  68  N.  W.  287. 

Answer  Struck  Out.  —  Judgment  by 
Default.  —  Where     the     record     shows 


that  the  answer  of  the  defendant  was 
stricken  out  by  the  court,  in  a  case 
in  which  the  defendant  was  entitled  to 
a  trial  by  jury,  and  judgment  was  ren- 
dered against  him  as  upon  default,  the 
court  will  not  presume  that  the  order 
was  made  for  good  cause,  unless  enough 
is  shown  in  the  record  to  warrant  such 
conclusion.  Garnhart  v.  United  States, 
16  Wall.   (U.  S.)    162,  21  L.  ed.  275. 

20.  Ala. —  Central  of  Ga.  R.  Co.  v. 
Ashley,  159  Ala.  145,  48  So.  981;  Rich- 
ard v.  Steiner  Bros.,  152  Ala.  303,  44 
So.  562;  Postal  Tel.  Cable  Co.  v.  Hulsey, 
132  Ala.  444,  31  So.  527.  Ga.  — Howell 
v.  Ware  &  Harper,  133  Ga.  674,  66  S. 
E.  884.  Ind.  —  Jones  v.  Mayne,  154 
Ind.  400,  55  N.  E.  956.  Minn.  —  Mar- 
tin v.  Great  Northern  R.  Co.,  110  Minn. 
118,  124  N.  W.  825.  Wash. —  Adams 
v.  Columbia  Canal  Co.,  51  Wash.  297, 
98  Pac.  741. 

Record  Should  Contain  Demurrer. — 
Even  though  a  pleading  is  subject  to 
demurrer,  and  a  demurrer  to  it  was 
overruled,  yet  if  the  demurrer  is  not  in 
the  record,  error  in  overruling  it  will 
not  be  presumed.  Zimmerman  v.  Gau- 
mer,  152  Ind.  552,  53  N.  E.  829. 

21.  Cal.  —  Brooks  V.  Douglass,  32 
Cal.  208.  Idaho. — United  States  v.  Alex- 
ander, 2  Idaho  354,  17  Pac.  746.  Va.— 
Matthews  V.  Jenkins,  80  Va.  463.  W. 
Va.  —  Dimmack  v.  Wheeling  Traction 
Co.,  58  W.  Va.  226,  52  S.  E.  101;  Craig 
v.  Craig,  54  W.  Va.  183,  46  S.  E.  371; 
Bantz  V.  Basnett,  12  W.  Va.  772. 

22.  Ala.  —  Mouton  V .  Louisville  & 
N.  R.  Co.,  128  Ala.  537,  29  So.  602; 
Feibelman  v.  Manchester  Fire  Assur. 
Co.,  1Q8  Ala.  180,  19  So.  540.  Mo. — 
Dickev  v.   Malechi,  6  Mo.   177,   34  Am. 

j  Dee.   130.     Utah.  —  Evans  v.  Jones,  10 
'Utah  182,  37  Pac.  262. 
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ders  made  by  the  court  below  in  connection  with  continuances,23 
matters  in  attachment,-4  or  garnishment,-5  granting  and  refusing  to 
grant  injunctions,-0  appointing  or  refusing  to  appoint  receivers,27 
and  other  interlocutory  proceedings,-5  will  be  presumed  to  have  been 
correct,  and  the  procedure  relating  thereto  to  have  been  regular,  in 
absence  of  any  showing  upon  the  record  that  rebuts  such  presump- 
tion. 

10.  The  Jury.  —  That  the  jury  was  summoned  according  to  law,29 
and  that  the  jurors  possessed  the  necessary  qualifications,30  will  be 
presumed  upon  review  unless  the  contrary  is  shown. 

11.  The  Trial.  —  The  proceedings  of  the  trial  are  presumed  to  have 
been  regularly  and  properly  conducted.31     The  lower  court  will  also 


23.  111.  —  City  of  Rock  Island  v. 
Starkev,  189  111.  515,  59  X.  E.  9.1.  Ind. 
Amorv"  v.  Reilly,  9  Ind.  490.  Kan.— 
Hottenstein  v.  Conrad,  9  Kan.  -135.  Mo. 
Eddie  v.  Eddie,  138  Mo.  599,  39  S.  W. 
451;  Blair  v.  Chi.  &  A.  R.  Co.,  &9  Mo. 
383,  1  S.  W.  350. 

24.  Cal.  —  La  Dow  r.  Nat.   Bl 
Pav.  Brick    Co.,  11   Cal.  App.  308,  104 
Pac.  838.     Colo.  — Kester  r.  Jewell,  lo 
Colo.    220,    25    Pac.    315.     la.  —  B 

v.  Lamb,  4  G.  Gr.  468.  Kan.  —  A 
V.  Chenoweth,  48  Kan.  743,  30  Pac. 
118.  La.  —  Bloom  V.  Martin,  20  La. 
Ann.  25b".  Mich.  —  Patterson  r.  Good- 
rich, 31  Mich.  225.  Minn.  —  Blake  v. 
Sherman,  12  Minn.  420.  Miss.  — Cobb 
v.    O'Neal,    1    How. 

25.  Prestwood  V.  Tillis,  96  Ala.  181, 
11  So.  283;  Central  Coal  &  Coke  Co. 
V.  Texas  Produce  Co.,  70  Ark.  479, 
69   S.  W.   258. 

26.  Conn.  —  Kaspar  v.  Dawson,  71 
Conn.  405.  42  Atl.  78.  HI.  —  Seneff 
r.  Olivet  Baptist  Church,  89  111.  App. 
352.  Neb.  — State  v.  Jessen,  66  Neb. 
515,   92   X.  W.   584. 

27.  Cal.  —  Huellmantel  v.  Huell- 
mantel,  124  Cal.  583,  57  Pac.  582. 
Ind. —  Miller  v.  Shriner,  86  Ind.  493. 
Ky. —  Gathright  v.  Oil  City  Land  & 
Imp.  Co.,  21  Ky.  L.  Rep.  1657,  56  S. 
W.    163. 

28.  Ark.  —  Wycough  r.  Ford,  35 
Ark.  500.  Conn.  —  Jenner  v.  Brooks, 
77  Conn.  384,  59  Atl.  508.  Ind. — 
Sellers  r.  Stoffel,  139  Ind.  468,  39  N. 
E.  52.  Kan.  —  Moore  V.  Nah-con-be, 
72  Kan.  169,  83  Pac.  400.  S.  D. — 
Crouch  v.  Dakota,  etc.  Co.,  18  S.  D. 
540  101  N.  "W.  722.  Wash.  —  Mason 
r.   McLean,  6  Wash.   31,   32  Pac.   1006. 

29.  Colo.  —  Board  of  Comrs.  v.  Ad- 
ams,   16   Colo.  App.    513,   66   Pac.   683. 


HI.  —  People  v.  Madison  Co.  Suprs., 
125  111.  334,  17  X.  E.  802.  Ind. — 
Albany  Land  Co.  P.  Rickel,  162  Ind. 
222,  70  X.  E.  158;  Mankin  V.  Penn- 
sylvania Co.,  160  Ind.  447,  67  X.  E. 
e  17.  Smith,  26  La.  Ann. 
62.  Wis.  — Osgood  r.  State,  64  Wis. 
12    25  X.  W. 

30.  Ga.  —  Central  R,,  etc.  Co.  v. 
Garni,:  !,  77  I  ,  3  S.  E.  287.  Ky. 
Jones  v.  Lossiter,  29  Ky.  L.  Rep.  514, 
93  S.  W.  657.  Wash.  —  McKnight  V. 
Seattle.  39   Wash.  516,  81  Pac.  998. 

31.  HI.  —  Grand  Lodge  Brotherhood 
v.  Randolph,  186  111.  89,  57  X.  E.  882; 
Barrett  r.  Waters,  19  111.  App.  652. 
Hid.  —  Onstatt    v.    Ream,    30    Ind.    259, 

..  Dec.  695.  La.  —  Minor  v.  Lan- 
belle,  9  La.  323.  Miss.  —  Reynolds  v. 
Xelson,  41  Miss.  83.  Mo.  —  Stone  v. 
Pennock,  31  Mo.  App.  544.  N.  Y. — 
Taylor   r.   Carpenter,  2   Sandf.   Ch.   603. 

Place  and  Time  of  Trial.  —  It  will 
be  presumed,  in  the  absence  of  any 
showing  of  the  record  to  the  contrary, 
that  the  trial  was  held  at  the  proper 
place  and  time.  la.  —  Johnson  v. 
Mantz,  69  Iowa  710,  27  X.  W.  467. 
La.  —  Minor  v.  Lanbelle,  9  La.  323. 
Neb.  —  Brunck  r.  Wood,  33  Xeb.  639, 
50   X.  W.  96U. 

Order  of  Evidence.  —  It  v.ill  likewise 
be  presumed,  unless  otherwise  shown, 
that  the  evidence  was  introduced  in 
its  proper  order.  Onstatt  v.  Ream,  30 
Ind.  259,  95  Am.  Dee.  695;  Randolf 
r.  Town  of  Bloomfield,  77  Iowa  50,  41 
X.   W.   562,   14  Am.   St.  Rep.   268. 

Examination  of  Witnesses.  —  That 
the  examination  of  witnesses  was 
properly  conducted,  relative  to  the 
court's  discretion  in  allowing  latitude 
in  cross-examination,  and  in  permitting 
the    asking    of   leading    questions,    will 
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be  presumed  to  have  admonished  counsel  for  improper  conduct,32 
and  also  to  have  properly  instructed  the  jury  as  to  the  weight  to  be 
given  to  improper  remarks  of  counsel,33  in  the  absence  of  assigned 
error  in  connection  therewith. 

12.  Evidence.  —  Where  the  error  does  not  appear  by  the  showing 
of  the  record,  the  rulings  of  the  court  below  relative  to  the  recep- 
tion of  evidence  will  be  presumed  to  be  correct.34  Excluded  evi- 
dence will,  also,  be  presumed  to  have  been  properly  excluded.35 

Where  leases,  deeds,  or  other  papers  are  introduced  and  received 
in  evidence,  the  presumption  is  that  they  were  read  to  the  jury,36 
and  where  witnesses,  expert  or  otherwise,  were  permitted  to  testify, 
their  competency  cannot  be  first  questioned  in  the  appellate  court, 
since  the  presumption  is  that  they  were  duly  qualified.37 

Sufficiency  of  Evidence.  —  That  the  record  is  silent  as  to  the  evidence 
or  facts  of  the  case,  will  not  rebut  the  presumption  that  the  facts 
were  sufficiently  established  to  sustain  the  verdict,  and  to  warrant 
the  judgment.38    Even  if  the  record  does  not  show  that  it  contains 


also  be  presumed  where  error  is  not 
shown.  Andrews  v.  Matthews,  124 
Mass.  109;  Kendall  V.  Brownson,  47  N. 
H.  186. 

Theory  of  Case.  —  Unless  the  evi- 
dence appears  upon  the  record,  it  will 
be  presumed  that  the  case  was  tried 
upon  the  correct  theory.  Balue  v.  Tay- 
lor, 136  Ind.  368,  36  N.  E.  269. 

32.  Chattanooga,  E.  &  C  E.  Co. 
V.  Huggins,  89  Ga.  494,  15  S.  E. 
848. 

33.  Com.  v.  Byce,  8  Gray  (Mass.) 
461. 

34.  Ala.  —  Phillips  v.  Bradshaw,  52 
So.  662.  Ark.  —  Bumpass  &  Hicks  V. 
Taggart,  26  Ark.  398.  Ind.  —  Stoner 
v.  Ellis,  6  Ind.  152;  Doe  ex  dem.  Sut- 
ton v.  Reagan,  5  Blackf.  217,  33  Am. 
Dec.  466.  Mich.  —  In  re  Mansbach's 
Estate,  150  Mich.  348,  114  N.  W.  65. 
Mo.  —  Flynn  v.  City  of  Neosho,  114 
Mo.  567,  21  S.  W.  903;  Stone  v.  Hunt, 
114  Mo.  66,  21  S.  W.  454.  N.  J. — 
Smith  v.  Williamson,  11  N.  J.  L.  313. 
N.  M.  — Southern  Car.  Mfg.  &  Sup- 
ply Co.  v.  Wagner,  14  N.  M.  195,  89 
Pac.  259.  Va.  —  Ford  V.  Gardner,  1 
Hen.  &  M.  72. 

Absence  of  Objection.  —  It  will  be 
presumed,  also,  that  evidence  went  in 
without  objection  if  the  fact  of  ob- 
jection does  not  affirmatively  appear. 
Beardsley  v.  Clem,  137  Cal.  328,  70  Pac. 
175. 

35.  Ala.  —  Burgess  v .  American 
Mortg.  Co.,  115  Ala.  468,  22  So.  282. 
Ga.  —  Etheridge  v.  Hobbs,  77  Ga.  531, 
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3  S.  E.  251.  Ind.  —  Bower  v.  Bower, 
142  Ind.  194,  41  N.  E.  523;  Abshire 
v.  Williams,  76  Ind.  97;  Cory  v.  Sil- 
cox,  5  Ind.  370.  Mo.  —  Weller  v.  Wag- 
ner, 181  Mo.  151,  79  S.  W.  941;  Smith 
v.  Laumeier,  12  Mo.  App.  546. 

Motion  To  Strike  Out  Testimony. — 
Where  the  record  does  not  show  the 
disposition  of  a  motion  to  strike  out 
testimony,  it  will  be  presumed  that  it 
was  decided  in  favor  of  the  success- 
ful party.  Maslon  v.  Sprickerhoff,  50 
Misc.  644,  98  N.  Y.  Supp.  618;  Hillman 
v.  De  Eosa,  46  Misc.  261,  92  N.  Y.  Supp. 
67. 

Use  of  Evidence.  —  That  evidence 
was  used  within  proper  limitation  for 
the  purpose  for  which  it  was  received, 
is  presumed  upon  appeal.  Sweetser  v. 
Bates,  117  Mass.  466. 

36.  Ark. —Arkansas  S.  W.  E.  Co. 
v.  Dickinson,  78  Ark.  483,  95  S.  W.  802, 
115  Am.  St.  Eep.  54.  111.  —  Hefling  V. 
Van  Zandt,  162  111.  162,  44  N.  E.  424; 
Illinois  Cent.  E.  Co.  V.  Swisher,  61  111. 
App.  611.  Mo.  —  Webb  V.  Archibald, 
28  S.  W.  80;  Atkinson  v.  Brown,  68  Mo. 
App.  618. 

37.  Ala.  —  Hansford  v.  Hansford,  10 
Ala.  561.  Ind.  —  Harris  v.  Doe,  4 
Blackf.  369.  Mich.  —  Kent  Farniture 
Mfg.  Co.  v.  Eansom,  46  Mich.  416,  9  N. 
W.  454.  N.  Y. — Carpenter  v.  Carpenter, 
56  Hun  643,  9  N.  Y.  Supp.  583.  Vt.  — 
Melendy  V.  Spaulding,  54   Vt.   517. 

38.  U.  S.  —  Clipper  Min.  Co.  v.  Eli. 
Min.,  etc.  Co.,  194  U.  S.  220,  24  Sup. 
Ct,  632,  48  L.  ed.  944;  Collins  V.  Riley, 
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all  the  evidence,39  or  if,  in  fact,  it  appears  that  some  or  me  evi- 
dence is  omitted,40  nevertheless  the  presumption  remains  that  the 
evidence  was  sufficient,  and  that  the  omitted  portion  sustained  the 
judgment  rendered. 

13.  Orders  of  Nonsuit  and  Directing  Verdict.  —  An  order  of  non- 
suit,41 and  an  order  directing  verdict,42  are  included  within  the  gen- 
eral rule,  and  are  presumed  to  have  been  properly  made  unless  the 
contrary  appears  upon  the  record.  The  review,  however,  of  appeals 
from  such  orders,  after  evidence  submitted,  requires  the  appellate 
court  to  assume  that  all  the  evidence  before  the  court  which  tends 
to  establish  the  plaintiff's  case  is  true,  and  to  view  it  in  the  aspect 
most  favorable  to  the  plaintiff.43 


104  U.  S.  322,  26  L.  ed.  752.  Ark. — 
Nunn  v.  Lynch,  89  Ark.  41,  115  S.  W. 
926.  Cal.  —  Neumann  t.  Moretti,  146 
Cal.  25,  79  Pac.  510.  Colo.  —  Knowles 
r.  Clear  Creek,  Platte  River  &  Ditch 
Co.,  18  Colo.  209,  32  Pac.  279.  Ind.— 
Purcell  v.  Hosey  (Ind.  App.),  89  N.  E. 
520.  Kan.  —  Shelton  v.  Dunn,  6  Kan. 
128.  N.  Y.  —  Tompkins  V.  Morton 
Trust  Co.,  181  N.  Y.  578,  74  N.  E. 
1126.  Term.  —  Wright  v.  Eedd  Bros., 
106  Tenn.  719,  63  S.  W.  1120.  Tex.— 
Garza  v.  Cotton  (Tex.  Civ.  App.),  120 
8.  W.  212;  Griffith  v.  Reagan  (Tex.  Civ. 
App-),  H4  S.  W.  1167;  Kendall  V.  Page, 
83  Tex.  131,  18  S.  W.  333.  Wash. — 
Lohman  v.  Claussen,  55  Wash.  408,  104 
Pac.  624;  Wilson  r.  Citv  of  Aberdeen, 
25  Wash.  614,  66  Pac.  95.  W-  Va.  — 
Todd  v.  Gates,  20  W.  Va.  464. 

39.  Ala.  —  Maddox  v.  Dunklin,  50 
So.  277.  Ark.  —  Young  V.  Vincent,  125 
S.  W.  658;  Western  Coal  &  Mining  Co. 
r.  Jones,  75  Ark.  76,  87  S.  W.  440.  Cal. 
Miller  V.  Dailey,  136  Cal.  212,  68  Pac. 
1029.  Colo.  —  Hartman  V.  Reid,  17 
Colo.  App.  407,  68  Pac.  787.  111. — 
Kennard  V.  Curran,  239  111.  122,  87  N. 
E.  913;  Seayerns  P.  Lischinski,  181  111. 
358,  54  N.  E.  1043;  Todd  v.  Banning, 
118  111.  App.  676.  Ind.  Ter.  —  Brown 
v.  Woolsey,  2  Ind.  Ter.  329,  51  S.  W. 
965.  Kan.  —  Freeman  v.  Duncan,  27 
Kan.  784.  Mich.  —  Conger  V.  Flint  & 
P.  M.  R.  Co..  86  Mich.  76,  48  N.  W. 
695.  Mo.  —  Mitchell  V.  Mitchell,  191 
Mo.  475,  90  S.  W.  1147.  Mont.  —  King 
V.  Pony  Gold  Mining  Co.,  28  Mont.  74, 
72  Pac.  309.  N.  Y.  —  Meislahn  v.  Irv- 
ing Nat.  Bank,  172  N.  Y.  631,  65  N.  E. 
1119.  Ohio.  —  Sharp  v.  Cincinnati.  26 
Ohio  C.  C.  59.  Utah.  —  Crooks  v.  Har- 
mon, 29  Utah    304,  81  Pac.  95. 

40.  Ark.  —  Matlock  V.  Stone,  77 
Ark.  195,  91  S.  W.  553.    Colo.  —  Jewell 


v.  Shaw,  19  Colo.  App.  354,  75  Pac.  28. 
111.  —  Ernst  v.  Schmitz,  207  111.  604,  69 
X.  E.  923.  Kan.  — City  of  Topeka  v. 
Tuttle,  5  Kan.  311.  Ky.  —  Cravens  v. 
Despain,  25  Ky.  L.  Rep.  2018,  79  S.  W. 
276.  Mo. —  Hubbard  v.  Slavens,  218 
Mo.  598,  117  S.  W.  1104.  Tex.  —  Saw- 
yer v.  First  Nat.  Bank,  41  Tex.  Civ 
App.  486,  93  S.  W.  151.  Vt.  —  Wilders' 
Exr.  v.  Wilder,  82  Vt.  123,  72  Atl 
203. 

41.  Cal.  —  Hanna  v.  De  Garmo,  140 
Cal.  172.  73  Pac.  830.  Ind.  —  Beall  v. 
Union  Traction  Co.,  157  Ind.  209,  60 
X.  E.  1085.  Mo.  —  Cohn  v.  Metropoli- 
tan St.  R.  Co.,  182  Mo.  577,  81  S.  W. 
846.  Mont.  —  Mackel  v.  Bartlett,  33 
Mont.   123,   82  Pac.   795. 

Orders  of  dismissal  are  also  within 
the  rule.  Woods  v.  Diepenbrock,  141 
Cal.  55,  74  Pac.  546;  Carr  v.  Willoughbv 
&  Co.,  36  Colo.  358,  85  Pac.  428. 

42.  U.  S.  —  Sternenberg  v.  Mailhos, 
99  Fed.  43,  39  C.  C.  A.  408.  HI.  — 
Cook  v.  Piper,  79  HI.  App.  291.  Ind. — 
Nordvke  &  Harmon  Co.  v.  Keokuk  Bag 
Co.,  26  Ind.  App.  548,  59  N.  E.  393. 
Wis.  —  McCune  v.  Badger,  126  Wis. 
186,  105  N.  W.  667. 

43.  Cal. —  Ferris  v.  Baker,  127  Cal. 
520,  59  Pa-?.  937;  Togni  v.  Taminelli,  11 
Cal.  App.  7,  103  Pac.  899.  M.  Y.  — 
Kirby  r.  Montgomery  Bros.  &  Co.,  197 
N.  Y.  27,  90  N.  E.  52;  Auld  v.  Manhat- 
tan Life  Ins.  Co.,  165  N.  Y.  610,  58  N. 
E.  1085;  Tannhauser  V.  Uptegrove,  114 
App.  Div.  764,  100  N.  Y.  Supp.  245; 
West  v.  Woodruff,  112  App.  Div.  133, 
97  N.  Y.  Supp.  1054;  Asbestos  Products 
Co.  v.  Little,  121  N.  Y.  Supp.  232;  Sil- 
ber  r.  New  York  Citv  R.  Co.,  99  N.  Y. 
Supp.  837.  N.  C  — M.  Millhiser  &  Co. 
v.  Leatherwood,  140  N.  C.  231,  52  S. 
E.  782;  Smith  V.  Johnson,  137  N.  C, 
43,  49  S.  E.  62. 
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Likewise,  in  testing  the  correctness  of  an  order  directing  a  ver- 
dict, the  appellate  court  will  take  that  view  of  the  facts  sustained 
by  the  evidence  that  is  most  favorable  to  the  party  against  whom 
the  order  was  directed.44 

14.  Demurrer  to  Evidence.  —  An  order  sustaining  a  demurrer  to 
the  evidence  will,  where  the  record  does  not  contain  the  evidence, 
be  presumed  to  be  correct.45 

15.  Instructions.  —  Where  the  record  does  not  show  what  the  in- 
structions were,  they  will  be  presumed  to  have  been  correct.46  That 
they  were,  also,  sustained  by  the  evidence,  will,  likewise,  be  pre- 
sumed, where  the  record  does  not  show  what  the  evidence  was.47 
Moreover,  unless  the  record  shows  that  it  contains  all  the  evidence, 
the  presumption  will  be  that  an  instruction  given,  or  an  instruction 
refused,  was  warranted  by  some  evidence  submitted  to  the  jury.48 


44.  Ark.  —  Conditt  V.  Stolden,  92 
Ark.  618,  123  S.  W.  765;  La  Fayette  v. 
Merchants  Bank,  73  Ark.  561,  84  S.  W. 
700,  108  Am.  St.  Rep.  71,  68  L.  E.  A. 
231.  la.  —  Bamberger  Bros.  v.  Burrows, 
124  N.  W.  333;  Hamilton  v.  Jos. 
Schlitz  Brewing  Co.,  129  Iowa  172,  105 
N.  W.  438,  2  L.  R.  A.  (N.  S.)  1078. 
Mass.  —  Stolicker  v.  City  of  Boston,  204 
Mass.  522,  90  N.  E.  927;  Lonergan  v. 
Waldo,  179  Mass.  135,  60  N.  E.  479,  88 
Am.  St.  Rep.  365.  Mich.  —  Schmidt  v. 
Mich.  Coal  &  Min.  Co.,  159  Mich.  308, 
123  N.  W.  1122.  N.  Y.  — Waldron  v. 
Fargo,  170  N.  Y.  130,  62  N.  E.  1077. 
Utah.  —  Merrill  r.  Oregon  Short  Line 
R.  Co.,  29  Utah  264,  81  Pac.  85,  110  Am. 
St.  Rep.  695.  Vt.  —  Morris  v.  Trudo,  83 
Vt.  44,  74  Atl.  387. 

Both  Parties  Requesting  Directed 
Verdict.  —  "Where  both  parties  request 
a  directed  verdict,  and  the  one  whose 
request  is  denied  excepts,  without  re- 
questing the  submission  to  the  jury  of 
any  specified  questions  of  fact,  all  con- 
troverted facts  and  inferences  in  sup- 
port of  the  judgment  are  presumed  es- 
tablished in  favor  of  the  party  for 
whom  the  verdict  was  directed.  Appel 
r.  Aetna  Life  Ins.  Co.,  180  N.  Y.  514, 
72  N.  E.  1139;  Trimble  v.  N.  Y.  Cent. 
&  H.  R.  R.  Co.,  162  N.  Y.  84,  56  N.  E. 
532,  48  L.  R.  A.  115;  Kling  v.  Irving 
Nat.  Bank,  160  N.  Y.  698,  55  N.  E. 
1096;  Lazare  V.  Allen,  20  App.  Div.  616, 
47  N.  Y.  Supp.  340. 

45.  Missouri,  K.  &  N.  W.  R.  Co.  V. 
Sheppard,  72  Kan.  638,  82  Pac.  787. 

46.  Ark.  —  Shorter  University  v. 
Frauklin,  75  Ark.  571,  88  S.  W.  587, 
974.  Colo.  —  Halsey  v.  Darling,  13 
Colo.  1,  21  Pac.  913'     Ind.  —  American 


Car  &  Foundry  Co.  v.  Clark,  32  Ind. 
App.  644,  70  N.  E.  828.  la.  —  Huif  v. 
Aultman,  69  Iowa  71,  28  N.  W.  440,  58 
Am.  Rep.  213.  Kan.  —  Hale  v.  Comrs., 
7  Kan.  App.  580,  52  Pac.  61.  Mass. — 
Phillips  V.  Chase,  203  Mass.  556,  89  N. 
E.  1049.  Miss.  — Gulf  &  S.  I.  R.  Co. 
v.  Boswell,  85  Miss.  3J3,  38  So.  43. 
N.  Y.  —  Rumsey  v.  New  York  & 
X.  E.  R.  Co.,  63  Hun  200,  17  N.  Y. 
Supp.  672.  N.  G.  — Hill  V.  Lane,  149 
N.  C.  267,  62  S.  E.  1074.  Ore.  —  Coffin 
V.  Taylor,  16  Ore.  375,  18  Pac.  638. 
S.  D.  —  Schull  v.  New  Birdsall  Co.,  17 
S.  D.  39,  95  N.  W.  276.  Wash.— Swope 
v.  Seattle,  36  Wash.  113,  78  Pac.  607. 
W.  Va.—  Wise  v.  Postlewait,  3  W.  Va. 
452. 

47.  Ark.  — Smith  v.  Scott,  92  Ark. 
143,  122  S.  W.  501.  Ind.  —  Chestnut  v. 
Southern  Ind.  R.  Co.,  157  Ind.  509,  62 
N.  E.  32.  la.  —  Ball  v.  Marquis,  122 
Iowa  665,  9S  N.  W.  496.  Mich.  —  Wil- 
son V.  Bowen,  64  Mich.  133,  31  N.  W. 
81.  Neb.  —  Meyers  v.  Menter,  63  Neb. 
427,  88  N.  W.  662.  N.  M.  —  Wheelock 
v.  McGee,  1  N.  M.  573.  Okla.  —  God- 
frey v.  Hutchinson  Wholesale  Grocer 
Co.,  12  Okla.  459,  71  Pac.  627.  Pa.— 
Storch  v.  Carr,  28  Pa.  135. 

Appropriate  to  Facts.  —  It  will  be 
also  presumed,  in  absence  of -the  evi- 
dence, that  the  instructions  were  ap- 
propriate to  the  facts.  U.  S.  —  South- 
ern Pac.  Co.  v.  Arnett,  126  Fed.  75,  61 
CCA.  131.  Ind.  —  Patchell  v.  Jaqua, 
6  Ind.  App.  70,  33  N.  E.  132.  Neb.  — 
Connor  r.  Schreiner-Flack  Gram  Co.,  2 
Neb.  (Unof.)   188,  96  N.  W.  221. 

48.  Ala. —  Sanders  v.  Steen,  128 
Ala.  633,  29  So.  586;   Ware  v.  Dudley, 
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By  a  similar  principle,  unless  the  record  shows  that  it  contains 
all  the  instructions,  it  will  be  presumed  that  other  instructions  were 
given,  appropriate  to  the  issues,  and  amply  sufficient  for  the  re- 
quirements of  the  ca 

16.  Verdict  and  Findings  of  Fact.  —  In  case  of  a  general  verdict, 
all  reasonable  presumptions  and  intendments  must  be  made  to  sus- 
tain it,  unless  the  evidence  presented  by  the  record  necessitates  a 
contrary  view.50  It  will  be  assumed  that  the  jury  duly  considered 
the  proofs,  and  understood  and  observed  the  instructions.51 


val,  106  Pac.  373.     Va  —  Ayres  v.  Bob- 
.   30  Gratt.  105. 
Verdict    Set    Aside.  —  The    presump- 
tion is  "in  favor  of  the  verdict  as  long 
as  it  was  permitted  to  stand,  but  when 
it  was  set  aside  by  order  of  the  court, 
m  is  overcome,  and  the 
mption    thereafter    is     to     be     in- 
I    in    favor   of   the    action   of   the 
court  in  setting  it   aside."     Baughman 
v.  Fulton,  130  Mo.  5.37,  41  S.  W.  215. 

51.     111.  —  Cl.i  Lty     B.     Co.     17. 

Hyndshaw,  116  111.  App.  367.  Ind.— 
Indianapolis,  G.  &  F.  B.  Co.  r.  Hubbard, 
36  Ind.  App.  160,  74  X.  E.  535:  Conrad 
r.  Cleveland,  C,  C.  &  St.  L.  E.  Co.,  34 
Ind.  App.  133,  72  X.  E.  489.  Mass. — 
Duchar  .    IJolvoke    St.    E.    Co.,    203 

.  384,  89  X.  E.  561.  Neb.  —  Mis- 
souri Pac.  E.  Co.  r.  Fox,  60  Neb.  531, 
83  X.  W.  741.  Wash. —  Abb  v  v.  Wood, 
43  Wi  -h.  379,   •  e.  358. 

Admonished  as  to  Improper  Remarks. 
Where  the  judge  admonished  the  jury 
not  to  consider  improper  remarks  of 
counsel,  it  may  be  presumed  that  the 
jury  heeded  the  instruction.  Conti- 
nental Casualty  Co.  p.  Deeg  (Tex.  Civ. 

Disregard  of  Stricken  Out  Evidence. 

It  will   be  presumed  that  the  jury  dis- 

ed  evidence  that  was  afterward^ 

n     out.       Brevfo  gle     V.     Wood's 

.   15    Ky.   L.  Eep.    i 

Return  of  Verdict.  —  It   is  presumed 

that  the  verdict  was  regularly  returned 

and    received,    in    the    absence    of    eon- 

trarv    Bhowing.      Cranrner    v.    Kohn,    11 

8.  D.  245,  76  NT.  W.  937. 

Special  Findings. — If  there   are  spe- 

^MeKnight    f.    Walker,   119   eial    findings    by    the    jury,    they    over- 

138.     Ind.  —  Central    Union   ride  the  general"  verdict  onlv  when  both 


16     Ala.      742.       Ark.  —  Me  Kinney     V. 

Dembv.   44   Ark.    74.      Ind.   Ter.  —  Pop- 
lin v.  Clausen,  1  Ind.  Ter.  157,  38  S.  W. 

974.     Ind.  —  Muncie  &  P.  Traction  Co. 

V.  Hall,  90  X.  E.  312;  Hoflbaur  v.  Mor- 
gan,  172  Ind.  273,  88  X.  E.  337;   Mace 
Lark,   42    Ind.    App.    506,   85   X.    E. 

]"4D.       Md.  —  Anne     Arundel     County 

Comrs.    v.   Carr,    111    Md.    141.    73    Atl. 
Mich.  —  Botsford    r.    Chase,    108 

Mich.  432,  60  X.  W.  325;  People 

Kinnev,  10   Mich.  54.     Ore.  —  Bingham 

v.   Lipman,   Wolfe   &   Co.,   40   Ore.    363, 

67  Pac.  98. 

49.     U.     S.  —  Columbia     Mfg.     Co.   v. 

Hastings.  121  ''.A.  504. 

Idaho.  —  Gumaer  i.  White  Pine   Lumb. 

I  ....   11  Idaho  591,  83  Pac.   771.     111.  — 

Kelil    v.    Abram.    112   111.    App.    77.    210 

111.  218.  71  X.  E.  347,  102  Am.  St.  Eep. 

158.     Ky.  —  Swope    v.   Shafer,    94    Ky. 
22  S.  W.  78.     Mass.  —  Hubbard  v. 

Allvn,  200  Mass.   166.  86  X.  E. 

D.  — Kolbe  V.  Harrington,  15  S.  D.  263, 

B8  X.   W.  572,  91   Am.  St.   Eep.  694. 

Alleged  Error  in    Refusing    Instruc- 
tions. —  From   the    presumption    stated 

in   the   text     it     consequently     follows, 

where  there  is  no  showing  that  the  rec- 
ord contains  all  the  instructions,  that 
alleged  error  in  the  refusal  to  grv 
tain  instructions  cannot  be  considered. 
Ga.  —  Freeman  &  Turner  News  Co.  V. 
Mencken,  115  Ga.  1017,  42  S.  E.  369. 
Ind.  —  Stott  v.  Smith,  70  Ind.  298. 
Kan.  —  Pacific  E.  Co.  v.  Xash,  7 
Kan.  2S0.  Mass.  —  Corey  v.  Havener, 
65  X.  E.  69.  Mo.  —  Ev- 
ans-Snyder-Bueil  Co.  v.  Turner,  143 
Mo.   638,  45  S.  W.  654 

50.     HI 
111.     App. 

Tel.  Co.  r.  Fehring,  146  Ind.  "   NT.    cannot   stand.      Xo    presumption,    hov,- 

E.  64;  House  v.  McKinney.  54  Ind.  240;  ever,  will  be  indulged  in  aid  of  the 
Indianapolis  Union  E.  Co.  v.  Xeu-  answers  to  interrogatories,  but  all  rea- 
baucher,  16  Ind.  App.  21.  43  X.  E.  576,  =onable  presumptions  and  intendments 
44  X.  E.  669.  Mo.  —  Casey  v.  Wrought  will  be  against  them.  British  Am. 
Iron  Bridge  Co..  114  Mo.  App.  47.  89  Assur.  Co.  V.  Wilson,  132  Ind.  278  31 
S.  W.  330.     N.  M.  — Gallegos  v.  Sando-.X.  E.  938;  Cincinnati,  H.  &  I.  E.  Co.  V. 
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Findings  of  Fact. —  The  same  general  rules  apply,  equally,  to  find- 
ings of  fact  by  the  court.  They  will  be  presumed  to  have  been  war- 
ranted by  the  evidence,52  to  have  embraced  all  the  facts,53  and  to 
have  been  made  upon  nothing  but  competent  evidence.54 

17.  Conduct  of  the  Jury.  —  Misconduct  of  the  jury  is  never  pre- 
sumed,55 but  on  the  contrary  a  juror  is  presumed  to  have  conformed 
to  the  law  in  arriving  at  the  verdict,56  and  to  have  been  impartial.57 

18.  Judgment.  —  On  appeal,  the  judgment  is  presumed  to  be  cor- 
rect, and  the  facts  necessary  to  warrant  it  to  have  been  sufficiently 
established.58  All  intendments  of  the  law  are  in  favor  of  its  regu- 
larity, it  being  incumbent  upon  the  appellant  to  show  error  affirma- 
tively.59 


Clifford,  113  Ind.  460,  15  N.  E.  524;  Ft. 
Wayne,  C.  &  L.  R.  Co.  v.  Beyerle,  110 
Ind.  100,  11  N.  E.  6;  Eiee  v.  City  of 
Evansville,  108  Ind.  7,  9  N.  E.  139; 
Redelsheimer  v.  Miller,  107  Ind.  485, 
8  N.  E.  447;  Baltimore  &  O.  R.  Co.  v. 
Eowan,  104  Ind.  88,  3  N.  E.  627. 

52.  Kan.  —  Bainter  v.  Fults,  15  Kan. 
323.  Mich.  —  Belleville  Sav.  Bank  v. 
Richardi,  56  Mich.  453,  23  N.  W.  87. 
S.  C.  —  McNair  v.  Moore,  70  S.  C.  551, 
50  S.  E.  197.  S.  D.  —  Blackman  v.  City 
of  Hot  Springs,  14  S.  D.  497,  85  N.  W. 
996.  Tex.  —  Johnson  v.  Grace  (Tex. 
Civ.  App.),  94  S.  W.  1064.  Wis. — 
Post  v.  Roberts,  127  Wis.  605,  106  N. 
W.   1099. 

53.  Cal.  —  Benton  v.  Benton,  122 
Cal.  395,  55  Pac.  152;  Van  Court  V.  Win- 
terson,  61  Cal.  615.  Fla.  —  Sarasota 
Ice,  Fish  &  Power  Co.  v.  Kyle  &  Co., 
58  Fla.  517,  50  So.  993.  Idaho.  — Bun- 
nell &  Eno  Inv.  Co.  V.  Curtis,  5  Idaho 
652,  51  Pac.  767.  N.  Y.  —  Bartlett  v. 
Goodrich,  153  N.  Y.  421,  47  N.  E.  794. 
Tex. —  Texas  &  P.  R.  Co.  v.  Purcell,  91 
Tex.  585,  44  S.  W.  1058.  Vt.  —  Pierce 
v.  Pierce,  70  Vt.  270,  40  Atl.  728. 

54.  Ariz.  —  United  States  v.  Marks, 
5  Ariz.  404,  52  Pac.  773.  Ark.  —  Stray- 
horn  v.  McCall,  78  Ark.  209,  95  S.  W. 
455.  Colo.  —  Browns  V.  Lutin,  16  Colo. 
App.  263,  64  Pac.  674.  111.  —  Pitten- 
ger  v.  Pittenger,  208  111.  582,  70 
N.  E.  804.  Kan.  —  Peoples  Gas  Co. 
v.  Fletcher,  81  Kan.  76,  105  Pac. 
34.  Neb.  —  Triska  V.  Miller,  3 
Neb.  (Unof.)  463,  91  N.  W.  870. 
Tex.  —  Goodson  v.  Fitgerald,  40  Tex. 
Civ.  App.  619,  90  S.  W.  898.  Wis.— 
Franke  v.  Neisler,  97  Wis.  364,  72  N. 
W.   887. 

55.  la.  —  Wilberding  v.  City  of  Du- 
buque, 111  Iowa  484,  82  N.  W.  957. 
Kan.  —  Gleason  v.  Strauss,  5  Kan.  App. 
80,  48  Pac.  881.  Tenn.  —  Phoenix  Ins. 
Co.  v.  Underwood,  12  Heisk.  424. 
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56.  Wallace  V.  Skinner,  15  Wyo.  233, 
88  Pac.  221. 

Reading  Newspapers. — Misconduct  of 
the  jury  is  not  to  be  presumed.  It  is 
incumbent  upon  the  party  alleging  it  to 
prove  it.  Although  objectionable  news- 
paper articles  relating  to  a  case  on  trial 
were  published  during  the  trial  in  news- 
papers of  general  circulation,  it  will 
not  be  presumed,  in  absence  of  direct 
evidence  to  the  contrary,  that  they 
were  read  by  the  jury.  Fields  v.  De- 
witt,   71   Kan.   676,   81   Pac.   467. 

57.  Alexander   v.   Dunn,   5   Ind.   122. 

58.  Ark.  — St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Barnes,  35  Ark.  95.  Cal.  —  Con- 
tinental Bldg.  &  Loan  Assn.  v.  Woolf, 
12  Cal.  App.  725,  108  Pac.  729.  Colo.  — 
Cook  v.  Hughes,  1  Colo.  51.  111.— 
Mauck  V.  Mauek,  54  111.  281.  Ind. — 
Clark  v.  Blacker,  1  Ind.  215.  la. — 
Kent  v.  Coquillard,  67  Iowa  500,  25 
N.  W.  749.  Kan.  —  Rose  v.  Madden, 
1  Kan.  417.  Miss. — Steadman  v.  Hol- 
man,  33  Miss.  550.  Neb. —  Mills  v. 
Miller,  2  Neb.  299.  N.  Y.  — Dainese 
V.  Allen,  4  Jones  &  S.  98.  S.  C.  —  At- 
lantic Coast  Line  R.  Co.  v.  Moise,  67 
S.  E.  785.  Tex.  —  Elwood,  Arnett  & 
Arnett  V.  Copeland  (Tex.  Civ.  App.}, 
129  S.  W.  146.  W.  Va.  —  Chesapeake 
&  O.  R.  Co.  v.  Pack,  6  W.  Va.  397. 

59.  U.  S. —  Manhattan  Life  Ins.  Co. 
v.  Wright,  126  Fed.  82,  61  C.  C.  A. 
138.  111.  — South  Chicago  City  R.  Co. 
v.  Kinnare,  216  HI.  451,  75  N.  E.  179. 
Kan.  —  Schallehn  v.  Hibbard,  64  Kan. 
601,  68  Pac.  61.  Ky.  —  Perkins  v.  Ma- 
han,  25  Ky.  L.  Rep.  716,  76  S.  W.  339. 
Me.  —  Sidelinger  v.  Bliss,  95  Me.  316, 
49  Atl.  1094.  N.  J.  —Culver  v.  Leib- 
erman,  69  N.  J.  L.  341,  55  Atl. 
812.  W.  Va.  —  Spurgin  V.  Spurgin,  47 
W.  Va.  38,  34  S.  E.  750. 

Change  in  Amount  of  Judgment.  — 
When  the  reason  why  an  assessment 
was  increased,  or  was  reduced  by  the 
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19.  Orders  Granting  or  Refusing  New  Trials.  —  Orders  of  the  trial 
court  that  grant  or  refuse  a  new  trial  will  be  presumed  to  have  been 
based  upon  sufficient  grounds,  unless  the  contrary  appears.00  The 
refusal  of  the  court  to  grant  a  new  trial  will  be  upheld,  when  the 
record  does  not  show  that  the  motion  was  filed  in  time,  since  it  will 
be  presumed  to  have  been  denied  for  such  reason.61  Moreover,  a 
ruling  granting  a  new  trial  will  not  be  held  erroneous,  if  it  could 
have  been  granted  upon  any  of  the  reasons  alleged  in  the  motion.62 

20.  Proceedings  After  Judgment.  —  The  amending,63  and  the  va- 
cating of  judgments,64  fall  within  the  general  rule  relating  to  pre- 


court  does  not  appear  upon  the  rec- 
ord, it  will  be  assumed  that  the  change 
in  the  amount  was  regularly  and  prop- 
erly done.  Dixon  v.  Melton,  137  Kv. 
689,  126  S.  W.  358. 

Entry  of  Judgment.  —  It  will  be 
presumed,  on  appeal,  that  the  clerk  en- 
tered the  judgment  in  the  proper  took 
as  required  bv  law.  Robinson  v.  Salt 
Lake  City  (Utah),  109  Pac.  817,  citing 
Warnock  Ins.  Agencv  v.  Peterson,  etc. 
Co.,   35  Utah   542,   101   Pac.   699. 

Judgments  by  Default.  —  In  case  of 
judgments  by  default,  and  also  rulings 
upon  motions  for  such  judgments,  the 
discretionary  action  of  the  court,  in 
absence  of  evidence  to  the  contrary, 
will  be  presumed  to  have  been  correct. 
See,  in  general:  111. —  Domestic  Bldg. 
Assn.  v.  Nelson.  172  111.  386,  50  X.  E. 
194;  Moore  V.  Titman,  33  111.  357;  Utley 
r.  Cameron.  87  111.  App.  71.  Ind. — 
Stevens  V.  Helm,  15  Ind.  183.  Neb. — 
Grant  V.  Commercial  Natl.  Bank.  67 
Neb.  219,  93  N.  W.  185.  Wash. — 
Plummer  v.  Weil,  15  Wash.  427,  46 
Pac.  648. 

Judgments  Upon  Confession.  —  In 
judgments  upon  confession  the  presump- 
tion will  be  in  favor  of  the  regular- 
ity of  the  proceedings.  111.  —  Schuler 
v.  Hogan,  168  HI.  369.  48  N.  E.  195; 
Farwell  r.  Meyer,  36  111.  510;  Iglehart 
v.  Chicago  Marine  &  Fire  Ins.  Co.,  35 
HI.  514;  Caruthers  V.  Niblaek.  73  111. 
App.  197.  Ind.  —  Apple°rate  v.  Mason, 
13  Ind.  75.  Term.  —  Schoenpfluv  r. 
Ketcham  (Tenn.  Ch.  App.),  52  8.  W. 
666. 

60.     Ala. — Birmingham     R.    Light     & ; 
Power  Co.  V.  Willis,  143  Ala.  220,  38  So. 
1016;  Alabama  G.  S.  R.  Co.  v.  Hamilton,  ; 
135  Ala.  343,  33  So.   157.     Cal.  —  Skin- 
ner v.  Horn,  144  Cal.  278,  77  Pac.  904.  j 
Conn.  —  Fell     r.    John    Hancock    Mut. 
Life  Ins.  Co.,  76  Conn.  494,  57  Atl.  175; 
LoomiB    v.   Perkins,    70    Conn.    444,    39 ' 


Atl.  797.  Fla.  —  Louisville  &  N.  R.  Co 
r.  Wade,  49  Fla.  179,  38  So.  49.  Ga.  — 
Southern  Mut.  Ins.  Co.  v.  Thomson, 
85  Ga.  883,  11  S.  E.  664.  111.  —  En- 
twistle  v.  Meikle,  180  HI.  9,  54  N  E 
217;  Eickhof  v.  Chicago  N.  S.  St.  r! 
Co.,  77  111.  App.  196.  Ind.— Hedrick 
V.  Hedrick,  74  Ind.  78.  Ky.  —  Quaid 
v.  Cornwall  &  Bro.,  13  Bush  601. 

61.  Kan.  —  Soderstrom  v.  McWil- 
liams,  63  Kan.  888,  66  Pac.  1001;  De 
Ford  v.  Orvis,  52  Kan.  432,  34  Pac. 
1044;  State  Ins.  Co.  v.  Duncan,  6  Kan. 
App.  920,  51  Pac.  314.  Ky.  —  Carroll 
V.  Wards'  Admr.,  11  Ky.  L.  Rep.  327. 
Mo.  —  State  V.  Carondelet  Sav.  Bank, 
6    Mo.    App.    582. 

62.  Cal.  —  Byxbee  v.  Dewey,  128  Cal. 
322,  60  Pac.  847;  Oullahan  v.  Starbuck, 
21  Cal.  413.  Fla.  —  Allen  v.  Lewis,  43 
Fla.  301,  31  So.  286.  Ga.  —  Reid  v. 
Whitfield,  48  Ga.  187.  Iowa.— Wieht- 
man  V.  Butler  County,  83  Iowa  69l7  49 
X.  W.  1041.  Kan.  — Scott  v.  Sloan, 
72  Kan.  545,  84  Pac.  117.  Mont. — 
Beaslev  v.  Berry,  33  Mont.  477,  84 
Pac.  791. 

63.  Cal.  —  Silveria  r.  Iverson,  125 
Cal.  266,  57  Pac.  996.  Mo.  — Harlan 
V.  Moore,  132  Mo.  483,  34  S.  W.  70. 
N.  Y.  —  Crane  v.  Miller,  27  Anp.  Div. 
630.  50  N.  Y.  Supp.  675.  Ohio  —  Nye 
v.  Stillwell,  12  Ohio  C.  C.  40. 

Correcting  Clerical  Error.  —  Where  a 
judgment  was  pronounced  against  one 
as  administrator,  and  the  clerk,  by  mis- 
take, entered  it  against  him  person- 
ally, and  the  court,  upon  application, 
ordered  a  correct  entry,  it  will  be  pre- 
sumed, "in  the  absence  of  anything  in 
the  record  to  the  contrary,  that  the 
court  was  justified  in  causing  the  cor- 
rection to  be  made."  Loveland's  Es- 
tate v.  Union  Xat.  Bk.  of  Denver,  23 
Colo.  499.  56  Pac.   61. 

64.  Ark,  —  Killian  v.  State,  72  Ark, 
137,  78   8.   W.    766.     Idaho.— Kerna    v, 
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sumptions  upon  appeal.     The  same  is  true  regarding  rulings  or  or- 
ders upon  matters  in  connection  with  execution  of  judgments.65 

21.  Proceedings  For  Appeal.  —  That  the  necessary  steps  for  taking 
and  perfecting  the  appeal,  such  as  taking  the  appeal  in  due  time,60 
serving  proper  notice,07  complying  with  the  requirements  as  to  the 
appeal  bond,68  preparing  the  bill  of  exceptions,69  completing  and 
transmitting  the  transcript,  or  other  return  of  the  record,70  and  enter- 


McAuley,  8  Idaho  558,  69  Pac.  539. 
111.  — Eoulet  v.  Hogan,  203  111.  525, 
68  N.  E.  97.  Ind.  —  Burnside  v. 
Ennis,  43  Ind.  411.  Miss.  — Ben- 
wood  Iron-Works  Co.  v.  Tappen,  56 
Miss.  659.  W.  Va.  —  Green  v.  Pitts- 
burgh, W.  &  K.  E.  Co.,  11  W.  Va.  685. 
Wis.  —  Cooper  v.  Granger,  129  Wis.  50, 
108   N.  W.   193. 

Setting  Aside  Default  Judgment. — 
"Courts  do  and  should  favor  the  trial 
of  causes  on  their  merits,  and  this 
court  will  not  interfere  with  the  order  of 
a  trial  court  setting  aside  a  default  un- 
less an  abuse  of  discretion  be  conclu- 
sively shown."  Carver  v.  Seevers  & 
Bryan,  126  Iowa  669,  102  N.  W.  518; 
Br'iggs  V.  Coffin,  91  Iowa  329,  59  N.  W. 
259.  See,  also,  Taylor  v.  Walson,  177 
111.  439,  53  N.  E.  95. 

65.  Cal.  —  Connick  V.  Hill,  127  Cal. 
162,  59  Pac.  832.  Ga.  —  Stuckey 
v.  Watkins,  112  Ga.  268,  37  S.  E.  401, 
81  Am.  St.  Eep.  47.  Ky.  —  Seibert  v. 
Bloomfield,  23  Ky.  L.  Eep.  646,  63  S.  W. 
584.  N.  Y.  —  Bean  v.  Tonnelle,  24  Hun 
353.  Pa.— Cake  v.  Cake,  192  Pa.  550, 
43  Atl.  971.  S.  D.  —  Smith  v.  Dona- 
hoe,  13  S.  B.  334,  83  N.  W.  264. 

Homestead  Claim.  —  When  there  is 
nothing  in  the  record  by  which  it  ap- 
pears that  the  court  inquired  into  or 
adjudged  defendant's  claim  of  home- 
stead in  an  order  of  sale,  no  presump- 
tion will  be  indulged  to  that  effect. 
In  such  case,  the  defendant  is  at  lib- 
erty to  assert  his  claim,  as ,  provided 
by  statute,  at  any  time  before  sale. 
Bunch  V.  Keith,  64  Ark.  654,  44  S.  W. 
452,  quoting  Eobinson  V.  Swearingen, 
55  Ark.  55,  17  S.  W.  365.  Compare 
Stuckey  v.  Watkins,  supra. 

Mortgage  Sale.  — Appraisement.  —  It 
is  the  presumption  that  the  filing  of 
a  copy  of  the  appraisement  of  the  value 
of  property,  prior  to  the  publication 
of  the  notice  of  sale,  as  required  by 
law,  was  duly  made  by  the  sheriff. 
The  officer  is  presumed  to  have  done 
his  duty.  Bostwick  v.  Keller,  62  Neb. 
815,  87'  N.  W.  1060. 
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66.  111.  —  Espen  v.  Hinchliffe,  131  111. 
168,  23  N.  E.  5b»z.  Mo.  —  Fourth  v. 
Anderson,  87  Mo.  354.  N.  J.  — Miller 
v.  White,  15  N.  J.  L.  466.  N.  Y.  — 
Anderson  v.  Carter,  165  N.  Y.  624,  59 
N.  E.  111S.  S.  C.  —  Moody  V.  Dickin- 
son, 54  S.  C.  526,  32  S.  E.  563.  Wash. 
Chapin  v.  City  of  Port  Angeles,  31 
Wash.  535,  72  Pac.  117. 

67.  Ky.  — '  Greer  v.  Spencer,  3  Ky. 
L.  Eep.  469.  Ore.— Bennett  V.  Minott, 
28  Ore.  339,  39  Pac.  997,  44  Pac. 
288.  S.  D.  —  Sutton  v.  Consolidated 
Apex  Miu.  Co.,  12  S.  D.  576, 
82  N.  W.  188.  Wash.  —  Yakima  Water, 
Light  &  Power  Co.  v.  Hathaway,  18 
Wash.  377,  51  Pac.  471. 

68.  U.  S.  —  French  v.  Shoemaker, 
12  Wall.  86,  20  L.  ed.  270.  Cal.  —  Gut- 
zeil  v.  Pennie,  95  Cal.  598,  30  Pac.  836. 
Colo. — McKenzie  v.  Murphy,  29  Colo. 
485,  68  Pac.  838.  Ga.  —  Kimbrough 
v.  Pitts,  63  Ga.  496.  111.—  Pe- 
tillon  V.  Gilman,  86  111.  401;  Car- 
roll v.  Jacksonville,  2  111.  App.  481. 
Wash.  —  Murray  v.  Moynahan,  27  Wash. 
379,  67  Pac.  810. 

69.  U.  S.  —  Seattle  v.  Board  of  Home 
Missions,  138  Fed.  307,  70  C.  C.  A. 
597.  -Cal.  —  Sullivan  V.  Washburn  & 
Moen  Mfg.  Co.,  139  Cal.  257,  72  Pac. 
992.  111.  —  Yunker  V.  Marshall,  65  111. 
App.  667.  Ind.  —  Toledo,  St.  L.  &  W. 
E.  Co.  v.  Parks,  163  Ind.  593,  72  N.  E. 
636.  Ohio. — Findlay  Brewing  Co.  V. 
Brown,  62  Ohio  St.  202,  56  N.  E.  871. 
Vt.  — Boyce  v.  Bolster,  79  Vt.  40,  64 
Atl.  79. 

Presumption  as  to  Evidence. —  Where 
neither  by  the  bill  of  exceptions,  nor 
by  the  certificate  of  the  trial  judge 
attached  thereto,  does  it  appear  "that 
the  bill  contains  all  the  evidence  given 
in  the  cause,  this  defect  raises  the  pre- 
sumption that  the  bill  is  not  complete, 
and  that  portions  of  the  evidence  have 
been  omitted."  Callahan  v.  E.  O. 
Houck  &  Co.,  14  Wyo.  201,  83  Pac.  372. 

70.  Ark. —  Shorter  University  v. 
Franklin,    75   Ark.   571,   88   S.  W.   587, 
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ing  the  cause,71  were  properly,  regularly,  and  correctly  performed 
is  always  the  presumption,  unless  error  in  connection  with  these 
proceedings  is  affirmatively  shown. 

C.  Who  Mat  Allege  Error.  —  1.  Objection  in  Lower  Court.  — 
That  error,  except  when  manifest  of  record,  cannot  be  raised  for 
the  first  time  on  appeal,  but  must,  generally,  be  based  upon  proper 
objection  made,  and  due  exception  reserved,  in  the  lower  court,  has 
been  previously  considered.72 

2.  Party's  Own  Errors.  —  Each  party  must  rely  upon  his  own  er- 
rors, siuce  a  party  cannot  take  advantage  of  an  error  committed 
against  an  adverse  party.73  In  other  words,  only  such  errors  as  are 
prejudicial  to  the  party  complaining  can  be  alleged  for  review.74  Er- 
rors which  do  not  affect  complainant's  interest,75  or  which  merely 
affect  the  rights  of  others,78  cannot  be  alleged  by  him. 

3.  Persons  Not  Parties.  —  Closely  connected  with  the  preceding 
statements  is  the  rule  that  only  parties  to  the  appeal  can  allege 
error.  Persons  not  before  the  court  cannot  be  heard,  and  parties 
to  the  appeal  cannot  allege  error  that  only  affects  such  third  per- 


974.  la. —  Perrv  r.  Kaspar,  113  Iowa 
268,  85  N.  W.  22;  Manatt  r.  Scott,  106 
Iowa  203,  76  N.  W.  717,  68  Am.  St. 
Rep.  293.  Mo. —  Griffin  v.  Wabash  R. 
Co.,  115  Mo.  App.  549,  91  S.  W.  1015. 
Mont.  —  Wastl  P.  Montana  Union  R. 
Co.,  24  Mont.  159,  61  Pae.  9.  Neb. — 
Bush  r.  Tecumseh  Nat.  Bank,  64  Neb. 
451,  90  N.  W.  236. 


Ruhl  &  Co.  v.  Nestor,  52  W.  Va.   610, 
44  S.  E.   233. 

Error  Favorable  to  Appellant.  —  One 
cannot  complain  of  an  error  favorable 
to  himself.  Mich.  —  D.  M.  Osborne  & 
('o.  p.  Waterloo,  138  Mich.  588,  101  N. 
W.  801;  Stevens  v.  Pendleton,  94  Mich. 
405,  53  X.  W.  1108.  Mo.  — Kraft- 
Holmes   Grocery    Co.    v.    Crow,    36   Mo. 


71.     La.  — Bartoli   v.    Huguenard,    39  APP-    288-     N-    Y.  — Kidder     v.     Jones 

La.    Ann.    411,    2    So.    106,    6    So.    30.  13  Ml?c  216,  34  N.  Y.  Supp.  231.     Tex, 

Term.  — State    V.    Hyde,   63    Tenn.   464.  Kendnek  V.  Rice,  16  Tex.  254. 
Wis. —  Reed   v.  Wilson,   75   Wis.  39,  43        75-     Ala.  —  Hayes  V.  Kolsky,  104  Ala 


N.  W.  560. 

72.  See  page  236. 

73.  Cal. — Bickerdike  V.  State.  144 
Cal.  698,  78  Pae.  277.  Ind.  — John- 
son v.  Johnson,  156  Ind.  592,  60  N.  E. 
451.  la.  — Walklev  r.  Clarke.  107  Iowa 
451,  78  N.  W.  70."  Ky.  —  Kenton  Ins. 
Co.  r.  Osborne,  21  Kv.  L.  Rep.  330,  51 
S.  W.  306.  Mich. —  Miller  r.  Mich. 
Cent.  R.  Co.,  123  Mich.  374,  82  N.  W. 
58.  Mo.  —  Coyle  v.  Chicago  &  A.  R.  Co., 
■27  Mo.  App.  584.  Mont.  —  Buck  v. 
Fitzgerald,  21  Mont.  482,  54  Pae.  942. 
Tex.  —  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Washington,  94  Tex.  510,  63  S.  W.  534. 

74.  Cal. —  Simpson  v.  Gamache,  134 
Cal.  216,  66  Pae.  222.  111.  — Wright 
r.  Bishop,  88  111.  302.  Minn.  —  Mar- 
shall &  Ilslev  Bank  r.  Cady,  76  Minn. 
112.  78  N.  W-.  978.  Nev.  —  In  re  8 
4  Nov.  254,  97  Am.  Dec.  531.     W.  Va. 


418,  16  So.  533.  Cal.  — Ambrose  P. 
Drew,  139  Cal.  665,  73  Pae.  543.  111. 
Shobe  v.  Luff,  66  111.  App.  414.  La.  — 
Johnson  v.  New' Orleans,  109  La.  696, 
.  735.  Md.  — Pratt  r.  Johnson, 
6  Md.  397.  Mich. —  Berry  v.  Lowe,  10 
Mich.  9.  Mo.  — Wall  v.  Nav,  30  Mo. 
494.  Pa.  —  Lerch  v.  Snvder",  112  Pa. 
161,  4  Atl.  336.  S.  C.  — Earlv  v.  Law, 
42  Sv  C.  330,  20  S.  E.  136.  Va. — 
Tebbs  v.  Lee,  76  Va.  744.  Wash. — 
Long  v.  Eisenbeis,  23  Wash.  556,  63 
Pae.   249. 

76.  Ala.  — Eslava  v.  Farley,  72  Ala. 
214.  HI.  —  French  v.  Commercial  Nat. 
Bank,  199  111.  213.  G5  N.  E.  252;  Hannas 
V.  Hannas,  110  111.  53;  Cook  v.  Illinois 
Trust  &  Savings  Bank,  68  111.  App. 
478;  Sanderson  V.  Snow,  68  HI.  App. 
384.  W.  Va.  —  Ruhl  &  Co.  v.  Nestor,  52 
W.  Va.  610,  44  S.  E.  233;  Grantham  v. 
Lucas,  24  W.   Va.  231. 
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sons.77    This  rule  also  applies  to  parties  below  who  did  not  appeal.78 

4.  Co-Parties.  —  One  may  not  allege  error  affecting  his  co-party 
but  not  himself,79  although  on  a  joint  appeal  errors  not  common  to 
the  appellants  may  be  considered  if  duly  assigned.80  Errors  affect- 
ing only  a  co-party  below  who  does  not  appeal,  will  not  be  con- 
sidered.81 

5.  Errors  Affecting1  Appellees. — By  prevailing  practice,  errors 
affecting  appellees  cannot  be  considered  except  upon  a  cross-ap- 
peal,82 yet,  by  provision  of  statute,  an  appellee  may  have  a  review 


77.  111.  — Clark  v.  Shawen,  190  111. 
47,  60  N.  E.  116.  Ky.—  McNamara 
r.  Schwaniger,  106  Ky.  1,  49  S.  W.  1C61. 
Mont.  —  Gregg  v.  Kommers,  22  Mont. 
511,  57  Pac.  92.  N.  Y.— Brown  v.  Evans, 
34  Barb.  594.  N.  C.  —  Coates  v. 
Wilkes,  94  N.  C.  174.  Tenn.  — 
Phillips-Buttorff  Mfg.    Co.  V.   Williams. 

63  S.  W.  185.  Va.  — Neilson  v.  Brett, 
99  Va.  673,  40  ~S.  E.  32. 

78.  Ky.  —  Board  of  Trustees  v.  Har- 
rodsburg  Educational  Dist.,  7  S.  W. 
312.  La.  —  Succession  of  Heron.  32 
La.  Ann.  835.  Mich.  —  Bundy  v.  You- 
mans,  44  Mich.  376,  6  N.  W.  851.  Mo. 
Delassus  V.  Boston,  19  Mo.  425. 

79.  U.    S.  —  Stone    v.    United  States. 

64  Fed.  667,  12  C.  C.  A.  451.  Ark. — 
Thompson  v.  Baxter,  76  Ark.  326,  88 
S.  W.  985.  Cal.  —  McDonald  v.  Tay- 
lor, 89  Cal.  42,  26  Pac.  595.  Idaho.— 
Wilson  v.  Wilson,  6  Idaho  597,  57  Pac. 
708.  111.  —  Citv  of  Ottawa  V.  Havne. 
214  111.  45,  73  N.  E.  385;  Chicago  v. 
Cameron,    120    111.   447,    11    N.    E.    899. 

Ind Keiser  v.  Mills,  162  Ind.    366,  69 

N.  E.  142;  Flood  v.  Joyner.  96  Ind. 
459.  Kan.  —  Heil  v.  Heil.  40  Kan.  69, 
19  Pac.  340.  Mich. —  Oliver  v.  Shoe- 
maker, 35  Mich.  464.  Miss.  —  Baum  v. 
Lynn,  72  Miss.  932,  18  So.  428,  30 
L.  R.  A.  441.  Neb. — Barnes  v.  George, 
54  Neb.  504,  74  M.  W.  854.  N.  D.  — 
Halloran  v.  Holmes,  13  N.  D.  411. 
101  N.  W.  310.  Tenn.  —  Schoenpflug  v. 
Ketcham  (Tenn.  Ch.  App.),  52  S;  W. 
666. 

Error  Favorable  to  Co-Party.  —  An 
appellant  cannot  complain,  moreover, 
of  an  error  favorable  to  his  co-party. 
U.  S.  —  Denver  City  Tramwav  Co.  v. 
Norton,  141  Fed.  599,  73  C.  C.  A.  1. 
Ky.  —  Cumberland  Tel.  &  Tel.  Co.  v. 
Ware's  Admr.,  115  Ky.  581,  74  S.  W. 
289;  Town  of  Central  Covington  v. 
Bellondy,  24  Ky.  L.  Rep.  1092,  70  S.  W. 
622.  Mo.  —  George  o.  City  of  St.  Jo- 
seph,  97    Mo.   App.   56,    71    S.   W.    110. 
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N.  Y.  —  Muller  Vi  Whelen,  114  App.  Div. 
138,  99  N.  Y.  Supp.  618;  Wallace  v. 
Third  Ave.  R.  Co.,  36  App.  Div.  57, 
55  N.  Y.  Supp.  132.  Wis.  — Cooper  v. 
City  of  Milwaukee,  97  Wis.  458,  72 
N.   W.    1130. 

80.  Thus,  in  Montana,  it  is  held 
that  while  under  the  method  of  re- 
view by  writ  of  error,  the  plaintiffs  in 
error  must  join  in  their  assignments 
of  error,  yet  in  case  of  a  joint  ap- 
peal, under  the  statute,  alleged  errors 
not  common  to  both  appellants  may 
be  considered,  but  with  the  proviso  that 
one  joint  appellant  will  not  be  per- 
mitted to  assume  a  position  antagonist 
tic  to  his  other  joint  appellant.  If  it 
appears  that  the  position  of  either  ap- 
pellant is  antagonistic  to  the  other,  it 
will  not  be  considered.  Anderson  v. 
Northern  Pac.  R.  Co.,  34  Mont.  181,  85 
Pac.  884. 

81.  Cal.  —  McDonald  v.  Taylor,  89 
Cal.  42,  26  Pac.  595.  111.— Ryan  v.  Peo- 
ple, 62  HI.  App.  355.  Ind. —Flood  v. 
Joyner,  96  Ind.  459.  Kan.  —  Heil  v. 
Heil,  40  Kan.  69,  19  Pac.  340.  Miss.  — 
Baum  v.  Lynn,  72  Miss.  932,  18  So. 
428,  30  L.  R.  A.  441. 

82.  U.  S.  —  Bolles  v.  Outing  Co.,  175 
U.  S.  262,  20  Sup.  Ct.  94,  44  L.  ed. 
156;  United  States  v.  Blackfeather,  155  ' 
U.  S.  180,  15  Sup.  Ct.  64,  39  L.  ed.  114. 
Cal. —  Benson  v.  Bunting,  141  Cal.  462, 
75  Pac.  59.  111.  —  Adams  v.  Long,  114 
111.  App.  277.  Ind.  —  Remster  V.  Sulli- 
van, 36  Ind.  App.  3S5,  75  N.  E.  860. 
la.  —  Carbiener  v.  Montgomery,  97  Iowa 
659,  66  N.  W.  900.  Mich.  —  Campbell 
v.  Smith,  103  Mich.  427,  61  N.  W.  654. 
Mo.  —  Meyer  v.  Stone,  40  Mo.  App.  289. 
N.Y.— Clark  v.  Stewart,  127  N.  Y.  676, 
27  N.  E.  1078;  Dolan  v.  New  York  Sani- 
tary Utilization  Co.,  104  App.  Div.  14, 
93  N.  Y.  Supp.  217.  N.  C.  —  Kiser  v. 
Blanton,  123  N.  C.  400,  31  S.  E.  878. 
Tex.  —  Phoenix  Ins.  Co.  v.  Ward,  7  Tex. 
Civ.  App.   13,  26  S.  W.   763.     Utah.— 
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of  rulings  and  decisions  of  which  he  complains,  by  serving  due 
notice  upon  appellant,  stating  what  decision  or  order  he  desires  to 
have  reviewed,  a  formal  cross-appeal  being  unnecessary.83 

6.  Invited  Errors.  —  Errors  in  the  proceedings  below  resulting 
from,  or  induced  by,  complainant's  own  act,  or,  as  otherwise  desig- 
nated, "invited  errors,"  cannot  be  considered  in  the  appellate  court, 
since  the  complainant  is  estopped  from  alleging  them.84 

Pleadings.— Thus,   an   appellant's   defective   or   insufficient   plead- 


Betz  v.  People's  Bldg.,  Loan  &  Sav. 
Assn.,  23  Utah  604,  65  Pac.  592.  Wash. 
Tacoma  v.  Tacoma  Light  &  Water  Co., 
17  Wash.  458,  50  Pac.  55;  Pepperall  v. 
City  Park  Transit  Co.,  15  Wash.  176, 
45  Pac.  743,  46  Pac.  407. 

83.  Kansas.  —  The  statute  of  Kan- 
sas so  provides.  See  Gen.  St.  1909, 
§  6173. 

A     Virginia     statute     provides     that 
"any   court   or   judge   to   whom   a  peti- 
tion   is    duly    presented,    if    of    opinion 
that   the   decision   complained  of   ought 
to   be   reviewed,  may   allow   an   appeal, 
writ   of  error,   or  supersedeas,     and    in 
case  of  appeal    (as  well   as  of  writ  of 
error),  may  award  a  supersedeas,  to  stay 
proceedings,     either     in     whole     or     in 
part."     It  is  held  that  this  "does  not 
impose  or  authorize  any  limitation  upon 
the  operation  of  the  appeal     ...     It 
would  lead  to  much  confusion  were  an 
appellant    permitted    to    select    from    a 
decree,  and  bring  before  the   court,   so 
much   as   injuriously  affected  his  inter- 
ests, and  leave  the  residue  in  full  force. 
It   would   virtually   abrogate  the   ninth 
rule   of  the   court,   which   has   been   for 
long   the    accepted    mode    of    procedure 
by    which    errors    to    the    prejudice    of 
appellees    might    be    corrected    without 
requiring  them  to  take  a  formal  cross- 
appeal."     Gaines  V.  Merryman,  95  Va. 
660,   29  S.  E.  738. 

West  Virginia.  —  See  Childers  v.  Lou- 
din,  51  W.  Ya.  559,  42  S.  E.  637. 

84.     TJ.    S.  —  Walton    v.    Chicago,    St. 
P.,    M.    &   O.   R.    Co.,   56    Fed.    1006,    6 


5>°oga n  »•  Hin<;ney,  195  Mo.  527,  94  S.  W. 
522.  Neh.  — Farmer's  Mut.  Ins.  Co.  v. 
Cole,  4  Neb.  (Unof.)  130,  93  N.  W.  730 
f-  Y-  —  Sha]et  r.  Stoloff,  135  App.  Div. 
376,  120  N.  Y.  Supp.  345.  S.  D.  _ 
Speer  r.  Phillips,  123  N.  W.  722  Tex. 
Missouri,  K.  &  T.  E.  Co.  v.  Ever,  96 
Tex.  72,  70  S.  W.  529. 

Jurisdiction  of  Court.  —  Where  one 
has  instituted  proceedings  and  has  sub- 
mitted to  the  jurisdiction  of  the  court, 
he  cannot  afterwards,  on  appeal,  object 
to  its  jurisdiction.  Ky.  —  Rodman  v. 
Moody,  14  Ky.  L.  Pep.  202.  Neb.— 
Lounsbury  v.  Catron,  8  Neb.  469,  1  N 
W.  447.  N.  Y.  —  Gomprecht  v.  Scott, 
27  Misc.  192,  57  N.  Y.  Supp.  799.  Pa. 
Dock  v.  Cauldwell,  19  Pa.  Sup.  Ct. 
51.  Compare  Lester  v.  Harris,  41  Miss. 
668.  And  see  Sprinkle  v.  Duty,  54  W 
Ya.  559,  46  S.  E.  557. 

Selection  of  Special  Judge.  —  Where 
the  record  shows  that  the  appellant 
agreed  in  writing  that  a  designated  per- 
son should  act  as  special  judge  in  the 
case,  such  appellant  is  bound  thereby, 
and  cannot  take  any  exception  thereto 
that  he  might  have  otherwise  taken. 
Any  error  committed  therein  is  not  to 
his  prejudice.  Whipkev  P.  Nicholas, 
47  W.  Ya.  35,  34  S.  E.  751. 

Change  of  Venue.  — A  party  who  has 
applied  for  and  obtained  a  change  of 
venue  cannot  allege  error  in  grant- 
ing the  motion.  Davis  V.  Dunlevv, 
27  Colo.  244,  60  Pac.  570;  Baker  r.  Sim- 
mons, 40  Ind.  442. 

Parties.  —  That    a     party     was     ad- 


C.  C.  A.  223,  12  TJ.  S.  App.  511.     Idaho,  mitted  below  on  appellant's  motion,  or 

Gaskiel    V.    Washington    Water    Power  that  one  was   not  made  a  party,  when 

Co.,  17  Idaho  128,  105  Pac.  51.     111. —  the  non-joinder  was  due  to  appellant's 

Wilkinson   r.   Aetna   Life   Ins.   Co.,   240  neglect,    cannot    be    assigned    as    error 

HI.  205,  88  N.  E    550;  Borden  v.  Croak,  on    appeal.     Ind.  —  Renner  r.  Ross.  Ill 

131   111.   68,    22   N.   E.   793,   19    Am.   St.  Ind.    269,    12    N.    E.    508.     Ky.  —  Ynn- 


Rep.  23;  Muren  Coal  &  Ice  Co.  r 
Howell,  119  111.  App.  209,  217  HI.  190, 
75  N.  E.  469.  Ind.  —  Louisville,  N.  A. 
&  C.  E.  Co.  r.  Miller,  141  Ind.  533, 
37  N.  E.  343.  Kan.  —  Mercer  v.  Mc- 
Pherson,  70  Kan.  617,  79  Pac.  118.     Mo. 


dever  v.  Yandever,  3  Mete.  137.  Mich. 
Hoffman  r.  Silverthorn,  137  Mich.  60, 
100  N.  W.  183.  Minn.  — Poehler  r. 
Reese,  78  Minn.  71,  80  N.  W.  847.  Tex. 
Hurst  v.  Marshall,  75  Tex.  452,  13  S. 
W.  33. 
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ings,8*  or  amendments  to  pleadings  made  upon  his  own  motion,86  can- 
not,'by  himself,  be  assigned  for  error  and  heard  as  such  in  the  ap- 
pellate court. 

Evidence. The  action  of  the  court  below  in  relation  to  questions 

of  evidence  cannot  be  made  the  basis  of  error  by  the  party  who 
prompted  or  induced  it.  That  it  was  error,  for  example,  to  admit 
certain  evidence,  cannot  be  alleged  by  the  one  who  offered  the  evi- 
dence.87 Likewise,  the  rejection  of  evidence  cannot  be  assigned  as 
error  by  the  party  obtaining  its  rejection,88  and  irrelevant  and 
immaterial  evidence  introduced  into  the  case  upon  cross-examina- 
tion cannot  be  complained  of  by  the  party  whose  counsel  conducted 
the  cross-examination.89 

Instructions.  —  One  cannot  allege  that  an  instruction  was  erroneous 
when  it  was  given  at  his  request,90  or  when  substantially  similar  to 


85.  Colo.  —  Cole  V.  Cheovenda,  4 
Colo.  17;  Dunklee  v.  Eose,  12  Colo.  App. 
423,  56  Pac.  349.  Ind.  —  Atherton  V. 
Sugar  Creek  &  P.  Turnpike  Co.,  67  Ind. 
334;  Henly  v.  Streeter,  5  Ind.  207; 
Henderson  v.  Barbee,  6  Blaekf.  26.  Ky. 
Reynolds  v.  Price,  22  Ky.  L.  Rep.  5, 
56  S.  W.  502. 

86.  111.  — Harms  v.  Jacobs,  160  111. 
589,  43  N.  E.  745.  Mich.  —  Hogsett 
v.  Ellis,  17  Mich.  351.  Tex.  —  i'hou- 
venin  v.  Lea,  2b  Tex.  612. 

87.  U.  S.  —  McGillin  v.  Bennett,  132 
U.  S.  445,  10  Sup.  Ct.  122,  33  L.  ed. 
422.  Ala.  —  Gadsden  Groc.  &  Peed  Co. 
v.  MeMahen,  145  Ala.  681,  40  So.  87. 
111.  —  Indiana  Match  Co.  V.  Kirk,  118 
111.  App.  102.  Kan. — Brury  V.  Smith, 
8  Kan.  App.  52,  53  Pac.  "74.  Ky.  — 
Early's  Admr.  v.  Louisville,  H.  &  St. 
L.  R.  Co.,  115  Ky.  13,  72  S.  W.  348. 
Mass.  —  Thompson  v.  Cash'man,  181 
Mass.  36,  62  N.  E.  976.  Mo.  — Miller 
v.  St.  Louis  &  K.  C.  R.  Co.,  162  Mo. 
424,  63  S.  VV.  85.  N.  Y.  —  Eppens, 
Smith  &  Wiemann  Co.  v.  Littlejohn,  164 
N.  Y.  187,  58  N.  E.  19.  S.  C.  —  Hyland 
v.  Southern  Bell  Tel.  &  Tel.  Co.,  70 
S.  C.  315,  49  S.  E.  879.  Tex.  —  Pier- 
pont  v.  Buchanan  (Tex.  Civ.  App.),  79 
S.  W.  610.  Vt.  —  Davis  v.  Streeter, 
75  Vt.  214,  54  Atl.  185.  Wash.  —  Gil- 
more  V.  H.  W.  Baker  Co.,  12  Wash.  468, 
41  Pac.  124. 

Issue.  —  Irrelevant  Evidence.  —  It  is 
•a  part  of  the  doctrine  ol  estoppel  to 
allege  error  that  an  appellant  who 
"participated  in  the  alleged  error  be- 
low cannot  be  heard  to  complain  there- 
of on  appeal."  Consequently,  a  party 
who  has  himself  introduced  evidence 
under    a    certain    theory    in    the    plead- 
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ings  cannot  complain,  upon  review, 
that  the  pleadings  did  not  raise  the 
issue.  Simons  V.  Wittman,  113  Mo. 
App.  357,  88  S.  W.  791.  And  see, 
in  general,  Phelps  v.  Salisbury,  161 
Mo.  1,  61  S.  W.  582;  Whitmore  v.  Sup. 
Lodge  K.  &  L.  of  II.,  100  Mo.  36,  13 
S.  "W.  495;  Johnson  V.  Hutchinson,  81 
Mo.  App.  299. 

88.  U.  S.  —  Missouri,  K.  &  T.  R.  Co. 
v.  Elliott,  102  Fed.  96,  42  C.  C.  A. 
188.  Ala.  —  Hill's  Admr.  v.  Nichols. 
50  Ala.  336.  Ark.  —  Choctaw,  O.  &  G. 
R.  Co.  v.  Doughty,  77  Ark.  1,  91  S.  W. 
768.  Conn.  —  Bennett  v.  Gibbons,  55 
Conn.  450,  12  Atl.  99.  111.  —  Hahl 
v.  Brooks,  213  111.  134,  72  N.  E.  727. 
Ind.  — Hinton  V  Whittaker,  101  Ind. 
344.  la.  —  Ley  V.  Metropolitan  Life 
Ins.  Co.,  120  Iowa  203,  94  N.  W.  568. 
Met,.  —  Knudson  v.  Parker,  70  Neb.  21, 
96  N.  W.  1010.  Pa.  —  Perkiomen 
Brick  Co.  v.  Dyer,  187  Pa.  470,  41  Atl. 
326. 

89.  111.  — Board  of  Trade  Tel.  Co 
V.  Blume,  176  111.  247,  52  N.  E.  258. 
la.  _  Goldstein  v.  Morgan,  122  Iowa 
27  96  N.  W.  897.  Kan.  —  O'Banion 
V.  'Missouri  Pac.  R.  Co.,  65  Kan.  352. 
69  Pac.  353.  Miss.  —  Johnson  v.  Walk- 
er, 86  Miss.  757,  39  So.  49,  109  Am. 
St.  Rep.  733,  1  L.  R.  A.  (N.  S.)  470. 
Neb.  —  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Buel,  56  Neb.  205,  76  N.  W.  571.  N.  Y. 
Kupferberg  V.  Central  Crosstown  R.  Co., 
88  N.  Y.  Supp.  366.  Tex.  —  Pacific  Ex- 
press Co.  v.  Needham  (Tex.  Civ.  App.), 
94  S.  W.  1070.  Wis.  — Lippert  V. 
Joseph  Schlitz  Brew.  Co.,  141  Wis.  453, 
124   N.  W.  491. 

GO.     The  following  are  but  a  few  of 
the    many    decisions    upon    this    point: 
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one  requested  by  him.91  Under  the  doctrine  of  participating  in 
error,  a  party  at  whose  request  an  erroneous  instruction  is  given, 
cannot  complain  of  the  same  error  contained  in  an  instruction  given 
at  the  request  of  the  adverse  party.92 

Submission  to  Jury.  —  One  who  requests  the  determination  of  a  ques- 
tion by  the  jury,  cannot  allege  that  the  submission  of  such  issue  was 
error.93 

Findings  of  fact  made  at  one's  request  are  not  the  subject  of 
error,94  and  a  judgment  rendered  as  asked  for  gives  no  cause  for 
complaint.95 


Ala.  —  Birmingham  Belt  E.  Co.  v.  Ger- 
ganous,  142  Ala.  238,  37  So.  929.  Cal. 
Cahill  v.  Baird,  138  Cal.  691,  72  Pac. 
342.  111.  —  Comerf ord  v.  Morrison,  145 
111.  App.  615.  la.  —  Grosjean  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  123  N.  W. 
162.  Kan.  —  Nordquist  v.  Hall,  71  Kan. 
858,  80  Pac.  952.  Md.  —  Lewis  v.  Tap- 
man,  90  Md.  294,  45  Atl.  459,  47  L. 
E.  A.  385.  Mass.  —  Com.  v.  Locke,  114 
Mass.  288.  Mich.  —  Ladd  v.  Germain, 
145  Mich.  225,  108  N.  W.  679.  Minn. 
Davis  V.  Johnson,  96  Minn.  130,  104 
N.  W.  766.  Mo.  —  Eippetoe  v.  Mis- 
souri, K.  &  T.  E.  Co.,  138  Mo.  App. 
402,  122  S.  W.  314.  N.  Y.  —  Viemeis- 
ter  v.  Brooklyn  Heights  E.  Co.,  182  N. 
Y.  307,  74  N.  E.  831.  Ore.  — Wesco 
v.  Kern,  36  Ore.  433,  59  Pac.  548,  60 
Pac.  563.  Vt.  —  Crane  V.  Darling,  71 
Vt.  295,  44  Atl.  359.  Va.  —  Eichmond 
Traction  Co.  r.  Clarke,  101  Va.  382,  43 
S.  E.  618.  Wash.  — Eeiner  v.  Crawford, 
23  Wash.  669,  63  Pac.  516,  83  Am.  St. 
Eep.   848. 

91.  Some  of  the  numerous  decisions 
are  the  following:  U.  S.  —  Badgett  v. 
Johnson-Fife  Hat  Co.,  85  Fed.  408,  29 
C.  C.  A.  230.  Ark.  —  St.  Louis,  I.  M.  & 
S.  E.  Co.  V.  Baker,  67  Ark.  531,  55  S. 
W.  941.  HI.  —  Chicago  &  M.  Electric 
E.  Co.  v.  Diver,  213  HI.  26,  72  N.  E. 
758.  la.  —  Bryce  v.  Burlington,  C.  E. 
&  N.  E.  Co.,  128  Iowa  483,  104  N.  W. 
483.  Ky.  —  Chicago,  etc.  E.  Co.  v. 
Hollis'  Admr.,  28  Ky.  L.  Eep.  1102,  91 
S.  W.  258.  Miss.  — Yazoo  &  M.  V.  E. 
Co.  v.  Williams,  87  Miss.  344,  39  So. 
489.  Mo.  —  Phelps  v.  Salisbury,  161 
Mo  1,  61  S.  W.  582.  N.  C  — Griffin 
v.  Seaboard  Air  Line  E.  Co.,  138  N.  C. 
55,  50  S.  E.  516.  S.  D.  — Davis  v. 
Holy  Terror  Min.  Co.,  20  S.  D.  399, 
107  N  W.  374.  Va.  —  Eichmond  Trac- 
tion Co.  v.  Hildebrand,  98  Va.  22,  99 
Va.  48,  34  S.  E.  888. 

92.  Among  many  decisions  are  the 
following:     Ark. — "National    Fire    Ins. 


Co.  v.  O 'Bryan,  75  Ark.  198,  87  S.  W. 
129.  111.  —  Spring  Valley  Coal  Co.  v. 
Eobizas,  207  HI.  226,  69  N.  E.  925. 
Ind.  —  Consolidated  Stone  Co.  v.  Mor- 
gan, 160  Ind.  241,  66  N.  E.  696.  la.  — 
Barron  v.  Collenbaugh,  114  Iowa  71,  86 
N.  W.  53.  Mo.  —  Horgan  v.  Brady,  155 
Mo.  659,  56  S.  W.  294.  Tex.  — Gulf, 
C.  &  S.  F.  E.  Co.  v.  Shelton,  96  Tex. 
301,  72  S.  W.  165. 

93.  The  following  are  a  few  of  the 
many  decisions  upon  this  point:  U.  S. 
Swofford  Bros.  Dry-Goods  Co.  v.  Smith- 
McCord  Dry-Goods  Co.,  85  Fed.  417, 
29  C.  C.  A.  239.  HI.  —  Walker  v.  Free- 
man, 209  El.  17,  70  N.  E.  595.  la. — 
Eenner  v.  Thornburg,  111  Iowa  515, 
82  N.  W.  950.  Md.  —  Town  of  Frost- 
burg  f.  Hitchins,  99  Md.  617,  59  Atl. 
49.  Mo.  —  Gayle  v.  Missouri  Car  & 
Foundry  Co.,  177  Mo.  427,  76  S.  W. 
987.  Neb.  — Miles  v.  Walker,  66  Neb. 
728,  92  N.  W.  1014.  H.  Y.  — Grogan 
v.  Brooklvn  Heights  E.  Co.,  107  App. 
Div.  254,  95  N.  Y.  Supp.  23.  Tenn.— 
Continental  Nat.  Bank  V.  First  Nat. 
Bank,  108  Tenn.  374,  68  S.  W.  497. 
Tex.  —  Masterson  v.  Eibble,  34  Tex. 
Civ.  App.  270,  78  S.  W.  358. 

94.  IT.  S. — National  Loan  &  Inv. 
Co.  v.  Eockland  Co.,  94  Fed.  335,  36 
C.  C.  A.  370.  Colo.  —  Michigan  Fire 
&  Marine  Ins.  Co.  v.  Wich,  8  Colo. 
App.  409,  46  Pac.  687.  Md.  —  Jas. 
Clark  Distilling  Co.  V.  City  of  Cumber- 
land, 95  Md.  468,  52  Atl.  661.  Mass.  — 
Downs  v.  Bowdoin  Square  Baptist  Soc, 
149  Mass.  135,  21  N.  E.  294.  Mo. — 
Steele  v.  Johnson,  96  Mo.  App.  147,  69 
S.   W.    1065. 

95.  U.  S. — United  States  v.  Memphis, 
97  H.  S.  284,  24  L.  ed.  937.  Colo. — 
Gumaer  v.  Draper,  33  Colo.  122,  79 
Pac.  1040.  HI.  —  Warren  v.  Sheldon, 
173  111  340,  50  N.  E.  1065;  Stein  V. 
Goldsmith,  44  HI.  App.  108.  Tex.— 
North  Texas  Bldg.  Co.  v.  Coleman  (Tex. 
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7.  Waiver  or  Acquiescence.  —  That  one,  by  stipulation,  as,  for 
example,  executing  a  release  of  errors,  may  bar  his  right  to  appeal 
at  all;  or  that  by  his  acquiescence  in  the  judgment,  he  may  be 
deemed  to  have  waived  an  appeal  therefrom,  has  been  previously 
shown.96 

So  with  reference  to  particular  questions,  or  matters,  connected 
with  the  proceedings  of  the  lower  court,  one,  upon  appeal,  may  be 
estopped  from  assigning  error  thereto,  because  of  his  consent  to, 
or  acquiescence  in,  the  proceedings  at  the  time.97 

D.  Questions  of  Fact.  — 1.  Appellate  Court  Not  a  Trier  of  Facts. 
An  appellate  court,  in  connection  with  appeals  for  the  review  of 
errors,  is  not  a  trier  of  facts.98  This  duty  belongs  to  the  presiding 
judge  and  the  jury  of  the  lower  court,  who  by  weighing  the  evi- 


Civ.  App.),  58  S.  W.  1044.  Wash.— 
Service  v.  McMahon,  42  Wash.  452,  85 
Pac.  33. 

Misconduct  of  Counsel.  —  Estoppel. — 
That  opposing  counsel  was  guilty  of 
misconduct  in  using  improper  language, 
has  been  held  no  ground  for  error  when 
the  complainant  'a  own  counsel  was 
guilty  of  similar  misconduct.  Chicago 
City  E.  Co.  V.  Enroth,  113  111.  App. 
285.  And  see:  Ala.  —  Gilliland  V.  E. 
G.  Dunn  &  Co.,  136  Ala.  327,  34  So. 
25.  111.  — Maxwell  V.  Durkin,  185  111. 
546,  57  N.  E.  433;  Peyton  v.  Village 
of  Morgan  Park,  172  111.  102,  49  N. 
E.  1003.  Mich.  —  Culver  v.  South 
Haven  &  E.  E.  Co.,  138  Mich.  443,  10] 
N.  W.  663. 

96.  See,  ante,    III,  B. 

97.  Agreement  as  to  Mode  of  Trial. 
Thus,  where  the  parties  agree  to  try 
the  case  as  a  suit  in  equity,  they  can- 
not, upon  appeal,  allege  that  it  should 
have  been  tried  as  a  law  action. 
Hooven,  Owens  &  Eentschler  Co.  V. 
Featherstone,  99  Fed.  180,  111  Fed. 
81,  49  C.  C.  A.  229;  Jennie  Clarkson 
Home  for  Children  v.  Chesapeake  &  O. 
E.  Co.,  92  App.  Div.  491,  87  N.  Y. 
Supp.  348;  Mertens  v.  Eoche,  39  App. 
Div.  398,   57  N.  Y.  Supp.   349. 

Amending  Pleadings.  —  Irregularities 
in  the  method  of  amending  pleadings 
are  waived  as  error,  if  consented  to 
by  the  parties.  Pyke  v.  Jamestown, 
15  N.  D.  157,  107  N.  W.  359. 

A  demurrer  confessed  is  not  review- 
able. Thomas  v.  Bellamy,  126  Ala. 
253,    28    So.    707. 

Consent  to  Remittitur.  — A  remittitur 
of  part  of  the  verdict,  in  lieu  of  its 
being  set  aside,  and  an  acceptance  of 
the  balance,  is   an  assent  to   the  pro- 
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ceedings,  and  error  cannot  be  predicated 
upon  the  action  of  the  court  in  order- 
ing the  reduction.  Lynchburg  Tel.  Co. 
v.   Booker,   103   Va.   594,  50   S.  E.   148. 

98.  Among  numerous  cases  are: 
U.  S.  — J.  W.  Bishop  Co.  v.  Shelhorse, 
141  Fed.  643,  72  C.  C.  A.  337.  Conn.  — 
Bierce  v.  Sharon  Electric  Light  Co.,  73 
Conn.  300,  47  Atl.  324.  111.  —  Pankey 
v.  Baker,  81  111.  App.  100.  Kan. — 
Jones  V.  Boatmen's  Bank,  66  Kan.  808, 
72  Pac.  391.  Mo.  —  Schergen  v.  Baer- 
weldt  Const.  Co.,  108  Mo.  App.  262, 
83  S.  W.  281.  Neb.  —  Bartlett  v.  Scott, 
55  Neb.  477,  75  N.  W.  1102.  Nev.  — 
Crawford  v.  Crawford,  24  Nev.  410,  56 
Pac.  94.  N.  Y.  —  Jacobsen  v.  Buckley, 
36  Misc.  779,  74  N.  Y.  Supp.  888.  N.  C. 
Bond  V.  Wilson,  137  N.  C.  145,  49  S. 
E.  89.  S.  C. — Jones  v.  Charlestown  & 
W.  C.  E.  Co.,  65  S.  C.  410,  43  S.  E. 
884;  Miller  v.  Schmidt,  20  S.  C.  588. 
Tex.  —  M.  A.  Cooper  &  Co.  v.  Sawyer, 
31  Tex.  Civ.  App.  620,  73  S.  W.  992. 
W.  Va.  —  State  v.  Hill,  52  W.  Va.  296, 
43  S.  E.  160.  Wyo.  —  Wyman  v. 
Quayle,  9  Wyo.  326,  63  Pac.  988. 

Mixed  Law  and  Fact.  —  The  rule  ap- 
plies to  questions  of  mixed  law  and 
fact.  Such  matters  are  for  the  de- 
termination of  the  lower  court,  and  are 
not  reviewable  upon  appeal,  except  in 
instances  of  manifest  error  or  abuse 
of  discretion.  Conn.  —  State  v.  New 
Haven  &  N.  Co.,  41  Conn.  134.  111.  — 
Meyer  v.  Butter brodt.  146  111.  131,  34 
N.  E.  152.  Mo.  —  McCarthy  v.  Cass 
Ave.,  etc.  E.  Co.,  92  Mo.  536,  4  S. 
W.  516.  N.  Y.  —  Lines  v.  Shepard,  16 
Daly  471,  12  N.  Y.  Supp.  209.  Vt.  — 
Campbell  v.  Patterson,  7  Vt.  86.  Com- 
pare Sullivan  v.  Latimer,  38  S.  C.  158, 
17  S.  E.  701. 
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deuce,  in   general,  or  by  observing  the  witnesses  and  considering 
their  credibility,  are  more  competent  to  reach  the  truth  " 

2.  Trials  by  the  Court.  —  Whether  the  case  below  was  tried  by 
a  jury,  or  tried  by  the  court  without  a  jury,  the  same  rule  applies 
Mere  questions  of  fact  are  not  reviewed.1 

3.  Appeals  in  Equity.  —  In  jurisdictions,  however,  where  appeals 
m  equity  are  distinguished  from  proceedings  in  error  at  lav/    both 
the  law  and  the  facts  are  examined  in  the  equity  appeal    the  Dro 
ceedings  being  a  trial  de  novo.2  ' 

4.  Appeals  Under  the  Codes.  -  Under  statutory  appeals,  the  appel- 
late courts,  in  some  jurisdictions,  have  no  power  to  review  questions 
of  fact,  whether  the  nature  of  the  suit  be  equitable  or  legal.3 

99.     Ga.- Craps   ^.Hunter,    58    Ga.    S    W.    166,   where,   however,   it   is   said 

tnat  it  has  not  been  the  practice  to 
review  facts,  in  actions  at  law,  except 
m   extreme   cases. 


602.  Ind. — Indiana  E.  Co.  v.  Wads- 
worth,  29  Ind.  App.  586,  64  N.  E.  938; 
Houk  v.  Branson,  17  Ind.  App.  119, 
45  N.  E.  78;  Dale  v.  Jones,  15  Ind. 
App.  420,  44  N.  E.  316.  Mich. — 
Wakeman  v.  Akey,  29  Mich.  308.  Mo. 
Golden  v.  Yyer,  180  Mo.  196,  79  S.  "W. 
143.  Tex.  —  International  &  G.  N.  E. 
Co.  V.  Poloma  (Tex.  Civ.  App.),  123  S. 
W.   1149. 

Reviewable,  When.  —  It  is  only  when 
questions  of  fact  are  essential  elements 
in  the  determination  of  questions  of  law, 
that  they  are  reviewable,  since  then 
they  become,  in  reality,  questions  of 
law.  Tappen  v.  Eshelman,  16-4  Ind.  338, 
73  N.  E.  688;  Kepler  v.  Lackawanna 
Lumb.  Co.,  209  Pa.  244,  58  Atl.  284. 

Constitutional  or  Statutory  Pro- 
visions. —  It  is  sometimes  an  express 
provision  of  the  constitution,  or  of  the 
statute,  that  "in  cases  at  law  the 
appeal  shall  be  on  questions  of  law 
alone;"  or  that  the  decision  of  an 
intermediate  court  shall  be  "con- 
clusive on  all  questions  of  fact ; ' '  or, 
as  by  the  Federal  Constitution,  Amend. 
7,  "no  fact,  tried  by  a  jury,  shall  be 
otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to 
the  rules  of  the  common  law."  See, 
in  general,  the  following  cases:  D.  C. 
Barbour  v.  Moore,  10  App.  Cas.  30. 
Tex.  —  Choate  v.  San  Antonio  &  A.  P. 
E.  Co.,  91  Tex.  406,  44  S.  W.  69.  Utah. 
Monmouth  Pottery  Co.  V.  White,  27 
Utah  236,  75  Pae.  622;  Mader  v.  Tay- 
lor-Eomney  &  Armstrong  Co.,  15  Utah 
161,   49   Pac.    255. 

On  the  other  hand,  the  constitution 
or  statute  may  vest  such  broad  powers 
in  the  reviewing  courts  as  to  enable 
them  to  review  the  facts  in  any  case. 
See    Smith    v.   Baer,    166    Mo.    392,    66 


n  L  1}J0'-^T~West  v-  East  Coast  Cedar 
Co  113  Fed.  737,  51  C.  C.  A.  411.  Ala. 
Alabama  &  G.  Lumber  Co.  v.  Tisdale, 
139  Ala  250,  36  So.  618.  HI.  -  Camp- 
bell v.  Greer,  81  111.  App.  103.  Mo.  _ 
Golden  v.  Tyer,  ISO  Mo.  196,  79  S.  W 
143;  Martin  v.  Williams,  96  Mo.  App 
249,  70  S.  W.  249.  N.  J.  — Brewster 
v.  Banta,  66  N.  J.  L.  367,  49  Atl.  718. 

E.   I McCloskey   v.    Moies,    21    E     I 

79,  41  Atl.  1007.  S.  C  — Cowart  v. 
City  Council  of  Greenville,  67  S.  C.  35, 
45  S.  E.  122.     And  see  page  444. 

2.     U.  S La  Abra  Silver  Min.   Co. 

v.  United  States,  175  U.  S.  423,  20 
Sup.  Ct.  168,  44  L.  ed.  223.  Ala. — 
H.  B.  Claflin  Co.  v.  Muscogee  Mfcr.  Co 
127  Ala.  376,  30  So.  555.  Ky.  —  Wilson 
V.  Bassett,  20  Ky.  L.  Eep.  1605,  49 
S.  W.  956.  Mass.  —  Jennings  v.  Dem- 
mon,  194  Mass.  108,  80  N.  E.  471.  Mo. 
Shelton  v.  Franklin,  224  Mo.  342,  123 
S.  W.  1084;  Derry  v.  Fielder,  216  Mo. 
176,  115  S.  W.  412;  Harwood  V.  Toms, 
130  Mo.  225,  32  S.  W.  666.  N.  C. — 
Mayo  v.  Washington,  122  N.  C.  5,  29 
S.  E.  343,  40  L.  E.  A.   163. 

Oral  Testimony.  — '  <  There  is  no  more 
reason  why  this  court  should  review 
the  findings  of  a  chancellor  in  an  equity 
case  where  all  the  evidence  was  given 
by  living  witnesses  orally,  than  there 
is  why  it  should  review  the  verdict  of 
a  jury  rendered  under  like  conditions 
in  a  case  at  law  .  .  .  Still  the 
practice  obtains  in  equity  cases." 
Smith  v.  Baer,  166  Mo.  392,  66  S.  W. 
166. 

3.  Conn.  —  Standard  Cement  Co.  v. 
Windham    Nat.    Bk.,    71    Conn.    668,  42 
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5.  Whether  Questions  of  Law  or  of  Fact.  —  a.  Theory  of  Law.  — 
It  has  been  well  said  that  a  fact  is  in  its  nature  transient,  existing 
at  one  time,  but  not  at  another.  But  the  theory  of  law  is,  that  for 
any  given  state  of  facts  there  is  a  principle  of  law  applicable,  though 
owing  to  the  novelty  of  the  facts  the  principle  may  assume  a  new 
form.4 

b.  Miscellaneous  Illustrations  of  Questions  of  Fact.  —  What  is  a  rea- 
sonable fee  for  an  attorney,5  whether  justice  requires  the  amend- 
ment of  a  declaration,6  whether  a  juror  is  guilty  of  misconduct,7 
whether  a  grantor  was  in  sound  mind,8  whether  justice  requires  that 
a  writ  of  review  should  be  granted,9  what  the  law  of  a  foreign 
state  is,10  whether  an  exception  to  argument  of  counsel  relates  to  a 
single  statement  or  to  a  larger  part,11  whether  plaintiff  was  a 
oona  fide  purchaser,12  are  all  illustrations  of  questions  of  fact,  and 
are,  as  such,  not  reviewable.  In  general,  questions  of  fraud  are  ques- 
tions of  fact,13  as  also  are  findings  as  to  the  competency  of  wit- 
nesses.14 

In  matters  of  negligence,  whether  due  care  was  observed  is  a 
question  of  fact,15  although  where  there  is  no  dispute  as  to  the  facts, 
the  question  of  what  constitutes  negligence  is  one  of  law.16  Whether 


Atl.  1006.  Ind.  — Vansickle  v.  Shenk, 
150  Ind.  413,  50  N.  E.  381.  Kan. — 
Chicago,  etc.  E.  Co.  v.  Moore,  60  Kan. 
107,  55  Pac.  344.  N.  Y.  —  Herman  V. 
Eoberts,  119  N.  Y.  37,  23  N.  E.  442, 
16  Am.  St.  Eep.  801;  Haight  v.  Wil- 
liams, 46  N.  Y.  683. 

Contra,  in  other  jurisdictions,  how- 
ever, suits  of  an  equitable  nature  are 
distinguished  from  suits  at  law,  and  the 
facts  are  reviewable.  See:  Idaho. — 
Small  v.  Harrington,  10  Idaho  499,  79 
Pac.  461.  Neb.  —  St.  Andrews '  Church 
V.  Shaughnessy,  63  Neb.  792,  89  N.  W. 
261;  Furbush  v.  Barker,  38  Neb.  1, 
56  N.  W.  996.  Utah.  —  Bunker  Hill 
Min.  Co.  v.  Pascoe,  24  Utah  60,  66  Pac. 
574;  Elliott  v.  Whitmore,  23  Utah  342, 
65  Pac.  70,  90  Am.  St.  Eep.   700. 

4.  Keener  on  Quasi-Contracts,  p.  96. 

5.  Wabash  E.  Co.  v.  Kime,  42  111. 
App.   272. 

6.  Gagnon  v.  Connor,  64  N.  H.  276, 
9  Atl.  631. 

7.  Clark  v.  Manchester,  64  N.  H. 
471,  13  Atl.  867. 

8.  Cook  v.  Cooper,  59  S.  C.  560,  38 
S.  E.  218. 

9.  Scituate  Water  Co.  v.  Simmons, 
167  Mass.  313,  45  N.  E.  750. 

10.  U.  S.  —  Hudson  Eiver  Pulp  & 
Paper  Co.  v.  H.  H.  Warner  &  Co.,  99 
Fed.  187,  39  C.  C.  A.  452.  Mass.— 
Wylie  v.  Cotter,   170  Mass.  356.  49   N. 
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E.  746,  64  Am.  St.  Eep.  305.     N.  H.— 
Jenne  V.  Harrisville,  63   N.   H.  405. 

11.  Lee  v.  Dow,  73  N.  H.  101.  59 
Atl.    374. 

12.  American  Nat.  Bank  v.  Watkins, 
119  Fed.  545,  56  C.  C.  A.  111. 

13.  Cal.  —  Grant  V.  Dreyfus,  120  Cal. 
xvii,  52  Pac.  1074.  Ind.  — Fuller  & 
Fuller  Co.  v.  Mehl,  134  Ind.  60,  33 
N.  E.  773;  Boesker  v.  Pickett,  81  Ind. 
554.  N.  Y.  —  Muller  v.  Abramson,  25 
Misc.  520,  54  N.  Y.  Supp.  1027.  Tex.  — 
Netzorg  v  Gereri,  26  Tex.  Civ.  App. 
119,   62  S.   W.   789. 

14.  Ind.  — Fox  v.  Cox,  20  Ind.  App. 
61,  50  N.  E.  92.  Mass.  —  Muskeget 
Island  Club  v.  Town  of  Nantucket,  185 
Mass.  303,  70  N.  E.  61.  N.  H.  —  Wright 
v.  Davis,  72  N.  H.  448,  57  Atl.  335. 
Vt.  —  Baker  v.  Sherman,  71  Vt.  439,  46 
Atl.  57. 

15.  U.  S.  — Chicago  G.  W.  E.  Co. 
v.  Price,  97  Fed.  423,  38  C.  C.  A.  239. 
Conn.  —  Lawler  v.  Hartford  St.  E.  Co., 
72  Conn.  74,  43  Atl.  554.  111.  —  City 
of  Eock  Falls  v.  Wells,  169  HI.  224, 
48  N.  E.  440;  Chicago  &  J.  U.  T.  Co. 
v.  Mullett,  85  111.  App.  296.  N.  Y.  — 
Sutherland  V.  Albany  Cold-Storage  & 
Warehouse  Co.,  171  N.  Y.  269,  63  N.  E. 
1100,  80  Am.  St.  Eep.  815.  S.  0.— 
Jetter  v.  Southern  E.  Co.,  50  S.  C.  214, 
27  S.  E.  617. 

16.  Kansas   Pac.   E.   Co.  «-  Butts,  7 
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a  verdict  was  excessive  is,  also,  in  most  cases,  a  question  of  fact, 
and  not  subject  to  review  upon  appeal.17 

Competency  of  Witnesses,  etc.  —  The  determination  of  a  question  of 
fact  preliminary  to  the  competency  of  a  witness,18  a  juror,19  or  of  an 
exhibit,20  where  there  is  any  evidence  to  support  it,  will  not  be  dis- 
turbed by  the  reviewing  court.21 

Credibility  of  Witnesses. — Whether  a  witness  is  worthy  of  belief  is 
a  question  of  fact  for  the  jury,22  or  for  the  court  when  the  case  is 
tried  without  a  jury,23  consequently  the  credibility  of  witnesses  is 
not  a  subject  for  appellate  review.24 

c.  Orders  of  Nonsuit,  Etc.  —  Orders  of  the  trial  court  either  direct- 
ing a  nonsuit,25  dismissal,26  or  a  verdict,27  or  overruling  motions  for 
the  same,28  based  upon  the  determination  of  the  sufficiency  or  the  in- 

Estate,  88  Minn.  499,  93  N.  W.  523. 
Mo.  —  Blomcollier  Co.  v.  Martin,  98 
Mo.  App.  596,  73  S.  W.  729.  Neb. — 
Phenix  Ins.  Co.  of  Brooklyn  v.  Hol- 
combe,  57  Neb.  622,  78  N.  W  300 
73  Am.  St.  Eep.  532.  N.  M.  —  Romero 
v.  Coleman,  11  N.  M.  533,  70  Pac.  559. 
N.  Y.  —  Morning  Journal  Assn.  v. 
Harris,  92  N.  Y.  Supp.  316.  Tex. — 
Mora  v.  Thomas  (Tex.  Civ.  App.),  86 
S.    W.    632.  J' 

24.  Cal.  —  Duell  v.  Bear  Eiver  & 
Auburn  Min.  Co.,  5  Cal.  84.  111.  —  Chi- 
cago City  R.  Co.  V.  Hyndshaw,  116  111. 

App.     367.     la Marshall    v.     Levich, 

106  N.  W.  516.  Kan.  —  Dickinson  v 
Kansas  City  Ele.  R.  Co.,  74  Kan.  863, 
86  Pac.  150.  Mo.  — Billings  v.  St. 
Louis,  11  Mo.  357.  Tex.  —  Texas  & 
P.  R.  Co.  v.  Skates.  (Tex.  Civ.  App.),  87 
S.  W.  1166.  " 

25.  Conn.  —  Norman  Printers'  Sup- 
ply Co.  v.  Ford,  77  Conn.  461,  59  Atl. 
499;  Geo.  L.  Storms  &  Co.  v.  Horton, 
77  Conn.  334,  59  Atl.  421;  Devine  v. 
Warner,  76  Conn.  229,  56  Atl.  562. 
Del.  —  Queen  Anne's  R.  Co.  v.  Reed, 
5  Penne.  226,  59  Atl.  860.  Pa.  —  Cox 
v.  Wilson,  25  Pa.  Super.  Ct.  635.  Wis. 
Dewey  v.  Chicago,  M.  &  St.  P.  R.  Co., 
99  Wis.  455,  75  N.  W.  74. 

26.  Jackson  v.  Thompson,  203  Pa. 
622,  53  Atl.  506. 

27.  U.  S.  —  Fidelity  &  Casualty  Co. 
v.  Love,  111  Fed.  773,  49  C.  C.  A.  602. 
Ga.  —  Sikes  v.  Norman,  122  Ga.  387, 
50  S.  E.  134.  111.  —  Illinois  Terminal 
R,  Co.  v.  Mitchell,  214  111.  151,  73  N. 
E.  449.  Mo.  — Tatum  v.  Becker,  33 
Mo.     97. 


Kan.  308;  Morris  v.  Liverpool,  L.  &  G-. 
Ins.   Co.,   131   N.   C.   212,  42  S.   E.   577 

17.  U.  S. —Metropolitan  St.  R.  Co. 
v.  Jacobi,  112  Fed.  924,  50  C.  C.  A. 
619.  N.  H.  —  Meloon  V.  Read,  73  N.  H. 
153,  59  Atl.  946.  M.  J.  —  Roth  v.  Slo- 
bodien,  60  Atl.  59.  S.  C  —  Stuckey  V. 
Atlantic  Coast-Line  R.  Co.,  57  S.  C. 
395,  35  S.  E.  550. 

18.  Ga.  — Zipperer  v.  Doyle,  124  Ga. 
895,  53  S.  E.  505;  Carroll  v.  Barber, 
119  Ga.  856,  47  S.  E.  181.  N.  C.  —  Geer 
V.  Durham  Water  Co.,  127  N.  C.  349, 
37  S.  E.  474.  Va.  —  Virginia  Iron,  Coal 
&  Coke  Co.  v.  Tomlinson's  Admr.,  104 
Va.  249,  51  S.  E.  362. 

19.  Lockhart  V.  State,  92  Ind.  452. 

20.  Admissibility  of  Photographs — 
Pritchard  v.  Austin,  69  N.  H.  367,  46 
Atl.  188;  Hupfer  v.  National  Distil- 
ling Co.,  119  Wis.  417,  96  N.  W.  809. 

21.  Preliminary  Questions.  —  The 
findings  of  the  presiding  judge  on  pre- 
liminary questions  connected  with  the 
admissibility  of  evidence  are  conclu- 
sive, unless  it  appears  that  the  evi- 
dence did  not  warrant  such  findings  as 
matter  of  law.  Dexter  v.  Thayer,  189 
Mass,  114,  75  N.  E.  223,  citing  Smith 
v.  Brown,  151  Mass.  338,  24  N.  E.  31; 
Stevens  v.  Miles,  142  Mass.  571,  8  N. 
E.  426. 

22.  Cal.  —  Bosqui  v.  Sutro  R.  Co., 
131  Cal.  390,  63  Pac.  682.  Ga.— Wil- 
liams v.  Coleman,  117  Ga.  393,  43  S.  E. 
715.  HI.  —  Poppers  r.  Schoenfeld,  110 
111.  App.  408.  Mo.  —  Watson  v.  Gross, 
112  Mo.  App.  615,  87  S.  W.  104.  Okla. 
Ferguson  v.  Ragon,  15  Okla.  281,  81 
Pac.  431. 

23.  U.  S. — Woey  Ho  v.  "United  States, 
109  Fed.  888,  48  C.  C.  A.  705;  In  re 
Moran,  107  Fed.  542,  46  C.  C.  A.  456. 
Cal,  —  City  Sav.  Bank  v.  Enos,  135  Cal. 
167,  67  Pac.  52.     Minn.  — In  re  Moore 's 


28.  Scrivani  v.  Dondero,  128  Cal. 
31,  60  Pac.  463;  Scott  v.  lord,  45  Ore. 
531,  78  Pac.  742,  80  Pac.  899,  68  L. 
R.   A.   469. 
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sufficiency  of  the  evidence,  are  not  reviewable,  unless  such  an  order 
is  wholly  unsupported  by  the  evidence.29 

d.  The  Verdict.  —  It  is  a  broad,  general  rule,  supported  by  a  mul- 
titude of  decisions,  that  a  verdict  returned  as  to  a  question,  or 
questions,  of  fact,  provided  there  is  evidence  to  support  it,  will  not 
be  disturbed  upon  appeal.30 

A  reviewing  court  is  very  reluctant  to  set  aside  a  verdict  on  ques- 
tions of  evidence,  and,  generally,  if  there  is  any  evidence  at  all  to 
uphold  a  verdict,  the  court  will  deem  it  conclusive.31  It  is  only  where 
there  is  no  evidence,32  or  where  it  is  manifest  that  the  verdict  is 


29.  Gordon  v.  Bichardson,  185  Mass. 
492,  70  N.  E.  1027,  69  L.  E.  A.  867; 
Biggerstaff  v.  Marston,  161  Mass.  101, 
36  N.  E.  785;  Townsend  V.  Bell,  167 
N.  Y.  462,  60  N.  E.  757;  Martin  v 
Hann,  32  App.  Div.  602,  53  N.  Y.  Supp. 
186;  Buet  v.  Buet,  28  App.  Div.  553,  51 
N.  Y.  Supp.  192. 

30.  Among  numerous  cases  are  the 
following:  U.  S.  —  Cunningham  v. 
Springer,  204  U.  S.  647,  27  Sup.  Ct. 
301,  51  L.  ed.  662;  St.  Louis  Paper 
Box  Co.  v.  J.  C.  Hubinger  Bros.  Co., 
100  Fed.  595,  40  C.  C.  A.  577.  Colo. 
Beals  v.  Cone,  27  Colo.  473,  62  Pac. 
948,  83  Am.  St.  Eep.  92.  D.  C  — 
United  States  v.  Metropolitan  Club,  11 
App.  Cas.  180.  111.  — Nelson  v.  Fehd, 
203  111.  120,  67  N.  E.  828;  Prather  v. 
Eussell,  78  111.  App.  458.  la.  —  Taylor 
v.  Anchor  Mut.  Fire  Ins.  Co.,  116  Iowa 
625,  88  N.  W.  807,  57  L.  E.  A.  328; 
Anderson  V.  Smyth,  84  N.  W.  1035. 
Kan.  —  Mulvane  v.  Sedgley,  63  Kan. 
105,  64  Pac.  1038,  57  L.  E.  A.  328. 
Me.  —  Trueworthy  v.  French,  97  Me. 
143,  53  Atl.  1005.  Md.  —  Hopkins  v. 
Adey,  92  Md.  1,  48  Atl.  41,  50  L.  E.  A. 
498.  Mass.  —  Burke  v.  Coyne,  188  Mass. 
401,  74  N.  E.  942.  Mich.  —  Mikolo- 
jczak  V.  North  American  Chem.  Co., 
129  Mich.  80,  88  N.  W.  75.  Mo. — 
VerSteeg  v.  Becker-Moore  Paint  Co., 
106  Mo.  App.  257,  80  S.  W.  346;  Jur- 
den  v.  Ming,  98  Mo.  App.  205,  71  S. 
W.  1075.  N.  H.  —  Home  v.  School  Dist. 
of  Chester,  75  N.  H.  411,  75  Atl.  431. 
Ore.  —  Neppach  v.  Oregon  &  C.  E.  Co., 
46  Ore.  374,  80  Pac.  482.  Pa.  — Wil- 
liams V.  Williams,  206  Pa.  644,  55  Atl. 
835.  Va. —  City  of  Danville  v.  Thorn- 
ton, 110  Va.  541,  66  S.  E.  839.  Wash. 
Herzog  v.  Palatine  Ins.  Co.,  36  Wash. 
611,   79   Pac.   287. 

31.  Among  numerous  cases  are  the 
following:  \i.  S.  —  United  States  V. 
Copper  Queen  Consol.  Min.  Co.,  185 
U.   S.   495,   22  Sup.   Ct.   761,  46  L.   ed. 
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1008.  Ark.  —  Pape  v.  Steward,  69  Ark. 
306,  63  S.  W.  47.  Cal.  —  Donnolly  v. 
Kelly,  130  Cal.  xviii,  62  Pac.  513. 
Colo.  —  Crawford  v.  Birkins,  16  Colo. 
App.  532,  66  Pac.  687.  Idaho.— 
Simons  v.  Daly,  9  Idaho  87,  72  Pac. 
507.  111.  —  Illinois  Cen.  E.  Co.  v. 
Cozby,  174  111.  109,  50  N.  E.  1011. 
Ind.  —  Lewis  v.  State,  137  Ind.  344,  36 
N.  E.  1110;  Carrico  v.  Shepherd,  26  Ind. 
App.  207,  59  N.  E.  347;  Haas  v.  C.  B. 
Cones  &  Son  Mfg.  Co.,  25  Ind.  App. 
469,  58  N.  E.  499;  Indianapolis  Gas  Co. 
v.  Shumack,  23  Ind.  App.  87,  54  N.  E. 
414.  la.  —  Pneumatic  Weigher  Co.  v. 
Burnquist,  128  Iowa  709,  105  N.  W. 
326.  Kan.  —  Allison  v.  Ahlers,  26  Kan. 
582;  Merriman  v.  Blanton,  25  Kan.  572; 
McCormick  Harv.  Mach.  Co.  v.  Hayes, 
10  Kan.  App.  579,  62  Pac.  901.  Mich. 
Ellis  v.  Hilton,  92  Mich.  439,  52  N. 
W.  754.  Minn.  —  Atwood  Lumb.  Co. 
v.  Watkins,  94  Minn.  464,  103  N.  W. 
332;  Olson  V.  Johnson,  84  Minn.  366, 
87  N.  W.  937.  Mo.  —  Liese  v.  Meyer, 
143  Mo.  547,  45  S.  W.  282;  Bowles  Live 
Stock  Commission  Co.  v.  Hunter,  91 
Mo.  App.  436.  Neb.  —  Aetna  Life 
Ins.  Co.  V.  Eehlaender,  68  Neb.  284, 
94  N.  W.  129.  N.  Y.  —  Dunham  v. 
Hastings  Pavement  Co.,  95  App.  Div. 
360,  88  N.  Y.  Supp.  835;  Jacoby  .v. 
Fox,  33  Misc.  767,  67  N.  Y.  Supp.  955. 
N.  C.  —  Brown  V.  W.  S.  WeaA^er  Power 
Co.,  140  N.  C.  333,  52  S.  E.  954,  3  L. 
E.  A.  (N.  S'.)  912.  Okla.  — Abbot  v. 
Keller,  14  Okla.  281,  78  Pac.  377. 
Wash.  — i  Eeiner  v.  Crawford,  23  Wash. 
669,  63  Pac.  516,  83  Am.  St.  Eep.  848. 
Wis.  —  Bazelon  v.  Lyon,  128  Wis.  337, 
107  N.  W.  337. 

32.  Among  numerous  cases  are  the 
following:  Ark.  —  Supreme  Lodge  K. 
P.  v.  Faucett,  69  Ark.  659,  65  S.  W.  102. 
Colo.  —  Hassell  Iron  Works  v.  Cohen, 
36  Colo.  353,  85  Pac.  89.  Idaho.— 
Jensen  v.  Northern  Pac.  E.  Co.,  8 
Idaho    599,    70    Pac.    790;    Zienke    v. 
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&  Fuel  Co.  v.  Wayland,  77  111.  App 
657.  Ind.  —  Deal  v.  State,  140  Ind. 
354,  39  N.  E.  930;  Eoby  v.  Pipher,  109 
Ind.  345,  9  N.  E.  604.  Kan.  —  Missouri 
Pac.  E.  Co.  v.  Fishback,  63  Kan.  888, 
66  Pac.  994.  Mich.  —  Turner  v. 
Phoenix  Ins.  Co.,  55  Mich.  236,  21  N. 
W.  326.  Mo.  —  Archambault  v.  Blan- 
chard,  198  Mo.  384,  95  S.  W.  834.  Neb. 
Shoemaker  v.  Commercial  Union  Assur. 
Co.,  75  Neb.  587,  106  N.  W.  316.  W. 
Va.  —  Vintrous  V.  Simms,  45  W.  Va.. 
548,  31  S.  E.  941. 

33.     Among   numerous   cases   are   the 
following:     Ark.  —  Choctaw    &    M.    E. 
Co.   v.  Walker,    71   Ark.   571,   76   S.  W. 
1058.      Colo.  —  Denver    Dry-Goods    Co 
v.  Martine,  12  Colo.  App.  299,  55  Pac. 
743.     HI.  —  Peoria  Star  Co.  v.  Lambert, 
115     111.     App.     319;      Central     Union 
Building  Co.  V.  Kolander,  113  111.  App. 
305.     Ind.  —  Chicago,  I.  &  L.  E.  Co.  v. 
Leachman,  161  Ind.   512,  69  N.  E.  253. 
Kan.  —  Atchison,    Topeka    &    Santa   Fe 
E.  Co.  v.  Conlon,  60  Kan.  859,  57  Pac. 
1099.       La.  —  Covington     v.    Eoberson, 
111  La.  326,  35  So.  586.    Neb.  — Fisher 
V.    Chambers,    84    Neb.    92,    120    N.    W. 
931;  Union  Pac.  E.  Co.  V.  Fickenscher, 
74  Neb.  497,  105  N.  W.  39,  110  N.  W. 
561.     N.  M.  —  Corcoran  v.  Albuquerque 
Traction    Co.,    103    Pac.    645.      Pa. — 
Columbian    Fireproofing    Co.    v.    Great 
Northern    Paper    Co.,    207    Pa.    232,   56 
Atl.     434.       Tex.  —  Wilev     v.     Lindley 
(Tex.  Civ.  App.),  76  S.  W.  208.    Wash. 
Burrows  v.  Seymour,  55  "Wash.  318,  104 
Pac.    511.      W.    Va.  —  Boslev    v.    Balti- 
more  &   O.   E.   Co.,   54   W.   Va.   563,   46 
S.    E.    613,   66   L.    E.   A.    871.      Wis. — 
Nicoud  v.  Wagner,   106  Wis.  67,  81  N. 
W.  999. 

34.  Ark.  —  Walworth  v.  Finnegan, 
33  Ark.  751.  111.  — Eidem  v.  Chicago, 
B.  I.  &  P.  E.  Co.,  144  111.  App.  320; 
City  of  McLeansboro  v.  Trammel,  109 
111.  App.  524;  Fitzpatrick  v.  Blooming- 
ton  City  E.  Co.,  73  HI.  App.  516.  la. 
Koeta  Bank  V.  Whitson,  47  Iowa  710. 
Mo.  —  Lehnick   v.    Metropolitan    St.    E 


contrary  to  the  evidence,  or  wholly  unsupported  by  it,33  or  where 
from  a  review  of  the  entire  evidence  it  is  apparent  that  it  resulted 
from  prejudice  or  passion,34  that  it  will  be  set  aside  upon  appeal 

Conflicting  Evidence.  —  That  the  evidence  was  conflicting  is  no  reason 
tor  setting  aside  a  verdict,35  and,  although  conflicting,  nevertheless 
if  there  was  evidence  to  support  it,  it  will  be  upheld.36     That  the 

Northern  Pac.   E.   Co.,  8  Idaho  54,  66 1  Jeans    v.   Morrison,    99    Mo    Ann     9m 
Pac.    82*     111.-  Belvidere   Gas   Light    73  S   W.  235;  Snyder  v.  Wabafh^E    Co' 

£o  Mo.  App.  495.  N.  Y.  —  Currv  v 
Wiborn,  12  App.  Div.  1,  42  N.  Y.  Supp! 

35.  Among  numerous  decisions  in 
point  may  be  cited  the  following-  U. 
S;  —  Union  Central  Life  Ins.  Co  v 
Skipper  115  Fed.  69,  52  C.  C.  A.  663;' 
vS"  As  V-  ^^Ivan*  E.  Co.,  112 
Fed.  488.  Ala.  — Stiff  v.  Cobb  1?6 
Ala.  381,  28  So    402,  85  Am  °St '  Eep 

,,  w  ^■~T&t-  Louis'  L  M-  &  s-  E.  Co. 
V  Weatherby,  124  S.  W.  1031;  Leidigh 
&  Havens  Lumb.  Co.  v.  Clark    78   Art- 

TrW  ?••,  ^  LdkG  '•  Li«E ^ 
Trust    Co.,    77   Ark.   53,   90   S.   W.    847 

ior  V  «oeV-  Bloemer>  156  Cal.  752, 
Co.  149  Cal.  293.  86  Pac.  685;  Smith 
roi?Ub°?'  \48  Cal-  622>  84  Pac.  38. 
Kg  l7?  Pa  o£  ?,chroeder,  47  Colo. 
i  ?';  07o?a^,2/1;  Gregor7  *>•  Filbeck's 
Estate,  20  Colo.  App.  131,  77  Pac.  369- 
House   17.   Johnson,    19   Colo.    App.    524 

™  PaoC^743-     Fla Walker  v.  Lee,  51 

Fla.    360,    40    So.    881.      Ga.- Atlantic 
Ooast   Line   E.   Co.   v.   Taylor    l^S   Ga 
454,  54  S.  E.   622;   Corker  v.   Stafford,' 
12o    Ga.    428,    54    S.    E.    92.      Idaho.  _! 
Hansen  v.  Haley,  11  Idaho  278,  81  Pac. 
9oo      111.  —  Chicago,  P.  &  St.  L.  E.  Co. 
r    Funk,    117   111.   App.    69;    Eussell    v. 
Utter,     115     HI.  .  App.     604.       Ind.  — 
Beery  v.  Driver.  167  Ind.  127,  76  N    E 
967;  American  Tel.  &  Tel.  Co.  v.  Green! 
164    Ind.    349,    73    N.    E.    707.      la. — 
Tuffree   v.   Binford,   130   Iowa   532,   107 
N.   W.   425;   Buchholtz   v.   Incorporated 
Town    of    Eadcliffe,    129    Iowa   27,    105 
N.  W.  336.     Kan.  —  Shadduck  v.  Stotts, 
62    Kan.    866,    61    Pac.    1131.      Ky.  — 
Combs   v.   Stacy,    29   Ky.   L.    Eep.   490, 
93  S.  W.  908.     Mass.  — Carnes  v.  How- 
ard,   180    Mass.    569,    63    N.    E.     122. 
Mich.  —  Dragge     v.     West     Bay     City 
Sugar    Co.,    144    Mich.    195,    13    N.    W. 
911.     N.  Y.  —  Ericson  v.  Edison  Elect- 
ric Hlum.  Co.,  39  App.  Div.  612,  68  N 
Y.    Supp.    1044.      Wash.  — Ball   v.    Me- 
grath,  43   Wash.   107,  86  Pac.  382. 
36.     Among   numerous   cases   are  the 


£       ~ "v*      .ciiiiui-ii;     iium^iuus    cases    are    Tni 

Co.,   118   Mo.   App.   611,  94  S.   W.   996;  I  following:      Ark— Eemmel    v.  Wither 
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evidence  was  conflicting,  and  that  the  weight  of  the  evidence  was 
against  the  verdict,37  or  that  reasonable  men  might  honestly  have 
drawn  different  conclusions  from  the  evidence,38  is  not,  unless  it  is 
shown  to  have  been  rendered  through  passion  or  prejudice,39  suffi- 
cient cause  to  set  the  verdict  aside. 

Weight  of  Evidence.  —  That  the  preponderance  of  the  evidence  is 
against  the  verdict,  will  not,  as  a  general  rule,  authorize  the  appellate 


ington,  76  Ark.  373,  88  S.  W.  967.  Cal. 
Pettibone  v.  Lake  View  Town  Co.,  131 
Cal.  227,  66  Pac.  218.  Colo.  —  Conrey 
v.  Nichols,  35  Colo.  473,  84  Pac.  470. 
Ga.  —  Southern  B.  Co.  v.  Holbrook,  124 
Ga.  679,  53  S.  E.  203.  111.  —  Mayer  v. 
Gersbacher,  207  111.  296,  69  N.  E.  789. 
Ind.  —  Shea  v.  City  of  Muncie,  148  Ind. 
14,  46  N.  E.  138.  la.— Hinsdell  v.  Carey, 
89  N.  W.  93.  Kan.  —  Topeka  E.  Co.  v. 
Casson,  74  Kan.  834,  85  Pac.  801. 
Ky. —  Louisville  &  N.  E.  Co.  v.  Helm, 
28  Ky.  L.  Eep.  603,  89  S.  W.  709.  Me. 
Keys  v.  Second  Baptist  Church,  99  Me. 
308,  59  Atl.  446.  Mass.  — Baker  v. 
Tibbetts,  164  Mass.  412,  41  N.  E.  661. 
Mich.  —  Linsell  V.  Linsell,  143  Mich. 
358,  106  N.  W.  1131.  Mo.  — Feary  V. 
Metropolitan  Street  E.  Co.,  162  Mo.  75, 
62  S.  W.  452.  Neb.  —  Davey  v.  Davev, 
73  Neb.  726,  103  N.  W.  282.  Nev.— 
Eoberti  v.  Anderson,  27  Nev.  396,  76 
Pac.  30.  N.  Y.  —  McDonald  v.  Brook- 
lyn Heights  Co.,  51  App.  Div.  186,  64 
N.  Y.  Supp.  480.  N.  D.  — Talbot  V. 
Bovd,  11  N.  D.  81,  88  N.  W.  1026. 
Okla.—  Wicks  V.  Carlisle,  12  Okla.  337, 
72  Pac.  377.  Tex.  —  Boyer  &  Lucas 
v.  St.  Louis,  S.  F.  &  T.  E.  Co.,  97  Tex. 
107,  79  S.  W.  441.  Va.  —  Eichmond 
Passenger  &  Power  Co.  v.  Steger,  103 
Va.  409,  49  S.  E.  486.  Wash. —  Smith 
v.  Michigan  Lumber  Co.,  43  Wash.  402, 
86  Pac.  652. 

37.  Cal. — Eamsbottom  v.  Fitzgerald, 
120  Cal.  xvii,  52  Pac.  149.  Ga.— 
Eubanks  v.  West  &  Baggett,  119  Ga. 
804,  47  S.  E.  194.  Ind.  —  Hereth  v. 
Hereth,  100  Ind.  35;  City  of  Columbia 
City  V.  Langohr,  20  Ind.  App.  395,  50 
N.  E.  831.  Kan.  —  Kansas  Ins.  Co.  v. 
Berry,  8  Kan.  159.  Mass.  —  Fox  v. 
City  of  Chelsea,  171  Mass.  297,  50  N. 
E.  622.  Minn.  —  Foot  V.  Mississippi  & 
E.  E.  Boom  Co.,  70  Minn.  57,  72  N.  W. 
732.  Mo.  —  Flynn  V.  St.  Louis  Transit 
Co.,  113  Mo.  App.  185,  87  S.  W.  560; 
Thayer  v.  Williams,  65  Mo.  App.  673. 
Neb".  —  Alter  v.  Bank  of  Stockham,  51 
Neb.  797,  71  N.  W.  715.  Okla.  —  Gor- 
man v.  Hargis,  6  Okla.  360,  50  Pac.  92. 
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Tex.  —  Gulf,  C.  &  S.  F.  E.  Co.  v.  Mang- 
ham,  29  Tex.  Civ.  App.  486,  69  S.  W. 
80;  State  v.  Humphreys  (Tex.  Civ. 
App.),  56  S.  W.  945.  Utah.  —  Con- 
nor v.  Eaddon,  16  Utah  418,  52  Pac. 
764.  Wash. —  Miller  v.  Dumon,  24 
Wash.  648,  64  Pac.  804;  Skeel  v. 
Christenson,  17  Wash.  649,  50  Pac.  466. 

38.  Ga.  —  Humphreys  v.  Brown,  119 
Ga.  936,  47  S.  E.  188.  Idaho.  —  Mc- 
Kissick  v.  Oregon  Short  Line  E.  Co., 
13  Idaho  195,  89  Pac.  629.  111.  — 
Chicago  City  E.  Co.  v.  Leach,  208  111. 
198,  70  N.  E.  222,  100  Am.  St.  Eep. 
216.  La.  —  Mente  &  Co.  v.  Le  Blanc, 
111  La.  970,  36  So.  86.  Neb.  —  Wyman 
v.  Connery,  51  Neb.  59,  70  N.  W.  518. 
N.  Y.  —  Barrett  v.  New  York  Cent.  & 
H.  E.  E.  Co.,  45  App.  Div.  225,  61  N.  Y. 
Supp.  9.  R.  I.  —  Hehir  v.  Ehode  Island 
Co.,  26  E.  I.  30,  58  Atl.  246.  S.  D.  — 
Chas.  E.  Bryant  &  Co.  v.  Arnold,  19  S. 
D.  106,  102  N.  W.  303;  Eichison  v. 
Mead,  11  S.  D.  639,  80  N.  W.  131.  Tex. 
Houston  &  T.  C.  E.  Co.  v.  Smith  (Tex. 
Civ.  App.),  51  S.  W.  506.  Va.  —  City 
of  Danville  v.  Eobinson,  99  Va.  448,  39 
S.  E.   122,  55  L.  E.  A.  162. 

39.  111.  —  Martin  v.  Chicago  &  M. 
Electric  E.,  220  111.  97,  77  N.  E.  86; 
Illinois,  I.  &  M.  E.  Co.  v.  Eing,  219  111. 
91,  76  N.  E.  83;  Chicago  City  E.  Co. 
v.  Bundy,  210  HI.  39,  71  N.  E.  28; 
Kehl  v.  Abram,  210  111.  218,  71  N.  E. 
347,  102  Am.  St.  Eep.  158.  la. — 
Evans  V.  Hughes,  112  Iowa  711,  84  N. 
W.  934.  Ky.  —  Herman  v.  Geo.  Weide- 
mann  Brew.  Co.,  27  Ky.  L.  Eep.  1016, 
87  S.  W.  775;  Geo.  Weidemann  Brew- 
ing Co.  v.  Wood,  27  Ky.  L.  Eep.  1012, 
87  S.  W.  772.  Me.  —  Allen  v.  Bostou 
&  M.  E.,  94  Me.  402,  47  Atl.  917. 
Mo.  — Franklin  v.  St.  Louis  &  M.  E. 
Co.,  188  Mo.  533,  87  S.  W.  930.  Neb. 
Jones  v.  Stewart,  62  Neb.  207,  87  N. 
W.  12;  Sutton  Exchange  Bank  v. 
Grosshans,  3  Neb.  (Unof.)  5,  90  N.  W. 
640.  N.  Y.  —  Klein  v.  Metropolitan 
Street  R.  Co.,  32  Misc.  768,  66  N.  Y. 
Supp.  487;  McCready  v.  Lindenborn, 
165  N.  Y.  630,  59  N.  E.  1125. 
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court  to  set  it  aside.40  Yet,  as  before,  if  it  is  clear  that  it  is  without 
support,  and  that  the  weight  of  evidence  against  it  is  so  great  as  to 
work  manifest  injustice,41  and  where  it  appears  to  have  been  influ- 
enced by  passion  or  prejudice,42  then  it  will  be  set  aside.  That  a 
greater  number  of  witnesses  testified  for  the  other  party  is  not,  in 
itself,  a  cause  for  holding  that  the  verdict  is  against  the  weight  of 
evidence,43    since    the    weight    or    credibility   must    be    determined 


40.  Ark.  —  Western  Coal  &  Min.  Co. 
V.  Burns,  84  Ark.  74,  104  S.  W.  535; 
St.  Louis  S.  W.  E.  Co.  v.  Byrne,  73 
Ark.  377,  84  S.  W.  469.  Colo. — 
Struly-Estabrook  Mercantile  Co.  v. 
Kyes,  9  Colo.  App.  190,  48  Pac.  663. 
HI.  —  Dempsey  v.  Lancaster,  94  111. 
App.  33.  Ind.  —  Lowrey  v.  Keeran,  56 
Ind.  252;  Cleveland,  etc.  R.  Co.  v. 
Coffman,  30  Ind.  App.  462,  64  N.  E. 
233,  66  N.  E.  179.  Kan.  — Barnes  v. 
Gragg,  28  Kan.  51;  H.  J.  Seip  &  Co.  V. 
Patrie,  19  Kan.  13.  Ky.  —  Jones' 
Admr.  v.  Louisville  &  N.  R.  Co.,  32  Ky. 
L.  Rep.  1371,  108  S.  W.  865.  Mo.— 
Herf  &  Frerichs  Chemical  Co.  v. 
Lackawanna  Line,  100  Mo.  App.  164, 
73  S.  W.  346;  Huth  v.  Dohle,  76  Mo. 
App.  671.  N.  Y.  —  Lanzer  v.  Stern  Co. 
v.  Mulvihill,  29  App.  Div.  623,  51  N. 
Y.  Supp.  193.  Wash.  — Dow  v.  Demp- 
sey, 21  Wash.  86,  57  Pac.  355. 

41.  Among  numerous  cases  are  the 
following:  Ala.  —  Alabama  Midland  R. 
Co.  v.  Johnson,  123  Ala.  197,  26  So. 
160.  Ark. —  Singer  Mfg.  Co.  v.  Rodg- 
ers,  70  Ark.  385,  67  S.  W.  75,  68  S. 
W.  153.  Colo.  — Denver  &  R.  G.  R.  Co 
v.  Vitello,  34  Colo.  50,  81  Pac.  766; 
Denver  Jobbers'  Assn.  v.  Rumsev,  18 
Colo.  App.  320,  71  Pac.  1001.  Ga  — 
Central  of  Georgia  R.  Co.  v.  Austin, 
114  Ga.  905,  41  S.  E.  40.  Idaho.— 
Idaho  Mercantile  Co.  v.  Kalanquin, 
8  Idaho  101,  66  Pac.  933.  HI.  — Chi- 
cago City  R.  Co.  V.  Matthieson,  212 
IH.  292,  72  N.  E.  443;  Mutual  Life  Ins. 
Co.  v.  Allen,  212  111.  134,  72  N.  E.  200; 
Kinser  V.  Barnes,  118  HI.  App.  471; 
Espert  v.  Ahlschlager,  117  111.  App. 
484.  Ind.  —  Van  Vleck  v.  Thomas,  9 
Ind.  App.  83,  35  N.  E.  913.  la.— 
Waterbury  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  104  Iowa  32,  73  N.  W.  341.  Ky. 
Hurt  v.  Louisville  &  N.  R.  Co.,  116  Ky. 
545,  76  S.  W.  502;  Lexington  Canning 
Co.  v.  Thomas,  21  Ky.  L.  Rep.  36,  50 
S.  W.  993.  Me.  —  Parker  v.  Prescott, 
85  Me.  435,  27  Atl.  343.  Minn. — 
Dadore  v.  Great  Northern  R.  Co.,  84 
Minn.  115,  86  N.  W.  888.     Mo.  — Ken- 


ney  v.  Hannibal  &  St.  J.  R.  Co.,  105 
Mo.   270,   15   S.   W.   983,   16   S.  W.  837. 

Neb Clapham  v.  Storm,  36  Neb.  499, 

54  N.  W.  827.  N.  J.  — Hatcher  v. 
Pennsylvania  R.  Co.,  69  N.  J.  L.  227, 
54  Atl.  563.  N.  Y.  —  Lamm  v.  Met- 
ropolitan Street  R.  Co.,  90  N.  Y.  Supp. 
390.  S.  D.  —  Unzelmann  v.  Shelton,  19 
S.  D.  389,  103  N.  W.  646.  Tex. — 
Texas  &  P.  R.  Co.  v.  Middleton  (Tex. 
Civ.  App.),  94  S.  W.  1097.  Va.— 
Southern  R.  Co.  V.  Bryant's  Admr., 
95  Va.  212,  28  S.  E.  183.  Wis. — 
Meyer  v.  Home  Ins.  Co.,  127  Wis.  293, 
106   N.   W.    1087. 

42.  Colo.  —  Schulze  v.  Shea,  37  Colo. 
337,  86  Pac.  117.  HI.  —  Summerville  v. 
Penn  Drilling  Co.,  119  111.  App.  152; 
Willey  v.  Dake,  118  111.  App.  47;  Vil- 
lage of  Upper  Alton  v.  Green,  112  HI. 
App.  439;  Chicago  &  A.  R.  Co.  v.  Klay- 
bolt,  112  111.  App.  406.  Ky.  — Curry 
v.  Fetter,  15  Ky.  L.  Rep.  494;  Cincin- 
nati, etc.  R.  Co.  v.  Stakhouse,  14  Ky. 
L.  Rep.  926.  Me.  —  Furber  v.  Folger, 
97  Me.  585,  55  Atl.  514.  Mo.  —  Per- 
rette  V.  Kansas  City,  162  Mo.  238,  62 
S.  W.  448;  Coats  v.  Lynch,  152  Mo.  161, 
53  S.  W.  895;  Jeans  v.  Morrison,  99  Mo. 
App.  208,  73  S.  W.  235;  Fullerton  v. 
Carpenter,  97  Mo.  App.  197,  71  S.  W. 
98.  N.  Y.  —  Fleming  v.  Brauer,  110 
App.  Div.  876,  96  N.  Y.  Supp.  594; 
Schapiro  v.  Block,  27  Misc.  791,  58  N. 
Y.  Supp.  365.  Tex. —  Texas  &  P.  R. 
Co.  v.  Bump,  43  Tex.  Civ.  App.  297,  95 
S.  W.  29.  W.  Va.  — Young  v.  West 
Virginia  &  P.  R.  Co.,  44  W.  Va.  218, 
28  S.  E.  932. 

43.  IU.  — Wright  V.  Avery,  172  HI. 
313,  50  N.  E.  204;  Grace  v.  Moselev, 
112  111.  App.  100.  Ky.  —  Rutherford 
v.  Bath  County,  26  Kv.  L.  Rep.  126, 
80  S.  W.  815.  N.  Y.  — Copeland  v. 
Metropolitan  Street  R.  Co.,  177  N.  Y. 
570,  69  N.  E.  1121;  Manning  v.  Atlan- 
tic Avenue  R.  Co.,  157  N.  Y.  683,  51 
N.  E.  1091.  Okla.  —  Brock  v.  Williams, 
16  Okla.  124,  82  Pac.  922.  E.  I.— 
Brierlv  V.  Union  R."  Co.,  26  R.  I.  119, 
58     Atl.     451.       S.     D.  — Grewing     v. 
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by  the  jury  although  a  single  witness  was  opposed  by  many.44 
Amount  of  Recovery.  —  The  amount  of  recovery,  as  specified  in  the 
verdict,  is  not,  usually,  a  proper  matter  for  appellate  review.  It  is 
a  question  of  fact  to  be  determined  by  the  jury,  and,  as  such,  when 
there  is  any  evidence  to  support  it,  will  not  be  disturbed  upon  ap- 
peal.45 

That  the  evidence  was  conflicting  is,  moreover,  no  ground  for  the 
interference  of  the  appellate  court,  since  it  is  the  duty  of  the  jury 
upon  all  the  evidence  to  fix  the  amount.46  It  is  only  when  the  amount 
is  so  excessive  that  it  is  clear  that  the  jury  abused  the  discretion 
vested  in  them,47  or  else  acted  under  the  influence  of  passion  or  pre- 
judice,48 that  the  court  on  appeal  will  set  the  verdict  aside. 

Minneapolis    Thresh.   Mach.    Co.,    12    S. 
D.  127,  80  N.  W.  176. 


44.  Conn.  —  Condon  v.  Pomroy, 
Grace,  73  Conn.  607,  48  Atl.  756,  53 
L.  E.  A.  696.  la.  —  Gradert  v.  Chicago 
&  N.  W.  E.  Co.,  109  Iowa  547,  80  N. 
W.  559.  N.  Y.  —  Zwangizer  v.  Newman, 
87  App.  Div.  64,  83  N.  Y.  Supp.  1071; 
Hynnes  v.  Metropolitan  Street  E.  Co., 
32  Misc.  705,  65  N.  Y.  Supp.  495. 

45.  U.  S.  —  Southern  Pac.  Co.  v. 
Gavin,  144  Fed.  348,  75  C.  C.  A.  350; 
Walker  Mfg.  Co.  v.  Knox,  136  Fed.  334, 
69  C.  C.  A.  160;  Tamblyn  V.  Johnston, 
126  Fed.  267,  62  C.  C.  A.  601;  Metro- 
politan Street  E.  Co.  v.  Beattie,  111 
Fed.  945,  50  C.  C.  A.  472.  Ala.— 
Sloss-Sheffield  Steel  &  Iron  Co.  v. 
Hutchinson,  144  Ala.  221,  40  So.  91. 
Ark. —Beck  v.  Biggers,  66  Ark.  292, 
50  S.  W.  514.  Cal.  —  Eoche  v.  Baldwin, 
135  Cal.  522,  65  Pac.  459,  67  Pac.  903. 
Conn.  —  Eogers  v.  Fitzgerald,  72  Conn. 
731,  43  Atl.  551.  Idaho.  —  North  & 
Douglas  v.  Woodland,  12  Idaho  50,  85 
Pac.  215,  6  L.  E.  A.  (N.  S.)  921.  IU. 
Western  Underwriters'  Assn.  V.  Han- 
kins,  221  HI.  304,  77  N.  E.  477.  Ind. 
Eandican  v.  Buckley,  138  Ind.  582,  38 
N.  E.  53.  Kan.  —  Cooper  v.  Davis- 
Sewing  Mach.  Co.,  37  Kan.  231,  15  Pac. 
235.  La.  —  Kuck  V.  Johnson,  114  La. 
781,  38  So.  559.  Mo.  —  Berkson  V. 
Kansas  City  Cable  E.  Co.,  144  Mo.  211, 
45  S.  W.  1119.  Mont.  —  Proctor  v. 
Irvin,  22  Mont.  547,  57  Pac.  183.  N. 
Y.  — Leber  v.  Stores,  31  Misc.  474,  64 
N.  Y.  Supp.  464.  R.  I.  — King  V. 
Ehode  Island  Co.,  27  E.  I.  112,  60  Atl. 
837.  S.  C.  —  Brickman  v.  Southern  E., 
74  S.  C.  306,  54  S.  E.  553.  Tex. — 
Gulf,  C.  &  S.  F.  E.  Co.  v.  Porter,  25 
Tex.  Civ.  App.  491,  61  S.  W.  343. 
Utah.  —  Nichols  V.  Oregon  Shortline  E. 
Co.,  28  Utah  319,  78  Pac.  866.     Wash. 
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Lownsdale  v.  Gray's  Harbor  Boom  Co., 
36  Wash.  198,  78  Pac.  904. 

46.  111.  —  Sanitary  Dist.  of  Chicago 
V.  Adam,  179  111.  406,  53  N.  E.  743. 
Ind.  —  Trammel  v.  Briant,  25  Ind.  App. 
375,  58  N.  E.  206.  la.  —  Eiley  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  104  Iowa  235, 
73  N.  W.  488.  Ky.  — Simmons  V. 
Faulds,  20  Ky.  L.  Eep.  396,  46  S.  W. 
509.  Mo.  —  Grady  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  212,  76  S.  W.  673. 
N.  M.  — Schofield  v.  Territory,  9  N. 
M.  526,  56  Pac.  306.  N.  C.  —  Parker  v. 
Norfolk  &  C.  E.  Co.,  123  N.  C.  71,  31 
S.  E.  381. 

47.  111. —  Village  of  Wilmette  v. 
Brachle,  209  111.  621,  71  N.  E.  41; 
Kozlowski  v.  City  of  Chicago,  113  111. 
App.  513.  Ind.  —  Indiana  Natural  & 
Ilium.  Gas  Co.  v.  Anthony,  26  Ind.  App. 
307,  58  N.  E.  868.  Mich.— Swift  v. 
Plessner,  39  Mich.  178.  Pa.  —  Quigley  v. 
Pennsylvania  E.  Co.,  210  Pa.  162,  59 
Atl.   958. 

48.  U.  S.  —  Southern  E.  Co.  v. 
Craig,  113  Fed.  76,  51  C.  C.  A.  63; 
Western  Gas.  Const.  Co.  v.  Danner,  97 
Fed.  882,  38  C.  C.  A.  528.  Cal. — 
Eoche  V.  Eedington,  125  Cal.  174,  57 
Pac.  890.  Colo.  —  Denver  Consol.  Elec. 
Co.  v.  Lawrence,  31  Colo.  301,  73  Pac. 
39.  Idaho.  —  McLean  v.  City  of  Lewis- 
ton,  8  Idaho  472,   69   Pac.   478.     IU 

Chicago  City  E.  Co.  v.  Schmidt,  217  111. 
396,  75  N.  E.  383;  North  Chicago  Street 
E.  Co.  v.  Zeiger,  182  111.  9,  54  N.  E. 
1006,  74  Am.  St.  Eep.  157.  Ind.— 
Southern  Indiana  E.  Co.  v.  Davis,  32 
Ind.  App.  569,  69  N.  E.  550;  Golibart 
V.  Sullivan,  30  Ind.  App.  428,  66  N.  E. 
188.  Kan.— Chicago,  E.  I.  &  P.  E.  Co.  v. 
Frazier,  66  Kan.  422,  71  Pac.  831;  City 
of  Chanute  V.  Hig.cins,  65  Kan.  680,  70 
Pac.  638.  Ky.  — Board  of  Councilmen 
v.  Chinn,  28  Ky.  L.  Eep.  257,  89  S.  W. 
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Verdict  Approved  by  Trial  Court.  —  A  verdict  approved  by  the  trial 
court  stands,  if  possible,  in  a  stronger  position  than  before.49  Where 
the  court  has  refused  to  set  aside  a  verdict,50  or  has  denied  a  motion 
for  a  new  trial,51  such  motions  being  based  upon  the  insufficiency  of 
the  evidence,  the  reviewing  court  will  not  disturb  such  ruling  unless 
the  error  is  apparent.52  Where  the  evidence,  however,  is  manifestly 
insufficient  to  support  the  verdict,  the  reviewing  court  will  set  it 
aside,  although  the  verdict  may  have  been  approved  by  the  trial 
court.53 


188.  Mich.  — Welch  v.  Ware,  32  Mich. 
77.  Mo.  —  Longan  v.  Weltmer,  180 
Mo.  322,  79  S.  W.  665,  103  Am.  St. 
Eep.  573,  64  L.  K.  A.  969;  Waechter  v. 
St.  Louis  &  M.  B.  E.  Co.,  113  Mo.  App. 
270,  88  S.  W.  147.  N.  Y.  —  Bachmann 
v.  Paul  Weidman  Brewing  Co.,  80  App. 
Div.  634,  80  N.  Y.  Supp.  931.  R.  I.  — 
Welch  &  Co.  v.  Greene,  24  R.  I.  515,  54 
Atl.  54.  Va.  —  Chesapeake  &  O.  E. 
Co.  v.  Harris,  103  Va.  635,  49  S.  E. 
997;  Norfolk  E,  &  Light  Co.  V.  Spart- 
ley,  103  Va.  379,  49  S.  E.  502.  W.  Va. 
Stevens  v.  Friedman,  58  W.  Va.  78, 
51  S.  E.  132.  Wis. —  Olson  v.  Solver- 
eon,  71  Wis.  663,  38  N.  W.  329. 

49.  Hinshaw  v.  State,  147  Ind.  334, 
47  N.  E.  157;  Lawson  v.  Seattle  &  E. 
E.  Co.,  34  Wash.  500,  76  Pac.  71. 

50.  Ala.  —  Williamson  Iron  Co.  r. 
McQueen,  144  Ala.  265,  40  So.  306. 
Cal.  —  Doherty  v.  Enterprise  Min.  Co., 
50  Cal.  187.  Ga.  —  Central  of  Georgia 
E.  Co.  v.  Sparks,  125  Ga.  117,  54  S.  E. 
194;  James  v.  Ayer,  124  Ga.  862,  53 
S.' E.  103;  Southern  E.  Co.  v.  Howard, 
124  Ga.  829,  52  S.  E.  1038.  Ind. — 
Barricklow  v.  Stewart,  163  Ind.  438, 
72  N.  E.  128.  Kan.  —  Holdredge  v. 
McCombs,  63  Kan.  889,  66  Pac.  1048; 
Denton  r.  Groves,  10  Kan.  App.  27,  61 
Pac.  815;  Oswego  Twp.  v.  Woodruff, 
10  Kan.  App.  404,  61  Pac.  449.  Ky. 
Young  v.  Young,  19  Ky.  L.  Eep.  53, 
39  S.  W.  23.  Minn.  — Smith  r.  Cor- 
coran, 81  Minn.  219,  83  N.  W.  835.  Mo. 
Hall  v.  Woodson,  13  Mo.  462.  N.  H.  — 
Elwell  V.  Eoper,  72  N.  H.  585,  58  Atl. 
507.  N.  D.  —  Libbv  v.  Barry,  15  X. 
D.  286,  107  N.  W/972.  Okla.  —  City 
of  Stillwater  v.  Swisher.  16  Okla.  585, 
85  Pac.  1110.  S.  C  — Koon  v.  South- 
ern E.,  69  S.  C.  101,  48  S.  E.  86.  Wash. 
Creamer  r.  Moran  Bros.  Co.,  41  Wash. 
636,  84  Pac.  592.  Wis.  —  Sehmitt  V. 
Northern  Pac.  E.  Co.,  120  Wis.  397,  98 
N.'  W.    202. 


51.  Ga.  —  Baldwin  Fertilizer  Co.  v. 
McAllister,  122  Ga.  45,  49  S.  E.  733; 
Georgia  E.  &  Banking  Co.  v.  Hurt,  112 
Ga.  817,  38  S.  E.  40.  Ind.  — Stevens 
v.  Leonard,  154  Ind.  67,  56  N.  E.  27, 
77  Am.  St.  Eep.  446.  Ky.  —  Louisville 
&  N.  E,  Co.  v.  Connelly,  9  Ky.  L.  Eep. 
993,  7  S.  W.  914.  La.  —  State  v.  Boy- 
kin,  112  La.  611,  36  So.  607.  Mo. — 
Patton  v.  Fox,  179  Mo.  525,  78  S.  W. 
804.  Ore.— McCormick  Harv.  Mach.  Co. 
v.  Hovey,  36  Ore.  259,  59  Pac.  189.  S.  C. 
Cain  v.  Atlantic  Coast  Line  E.  Co., 
74  S.  C.  89,  54  S.  E.  244;  Miller  V. 
Southern  E.  Co.,  69  S.  C.  116,  48  S.  E. 
99.  Va.  — South  West  Imp.  Co.  v. 
Smith's  Admr.,  85  Va.  306,  7  S.  E 
365,  17  Am.  St.  Eep.  59. 

52.  Colo. —  Zimmerman  v.  Denver, 
Consol.  Tramwav  Co.,  18  Colo.  App. 
480,  72  Pac.  607.  Ga.  —  Walters  v. 
Freeman,  116  Ga.  423,  42  S.  E.  741. 
HI.  —  National  Cash  Beeister  Co.  v. 
Hickox  &  Bead  Pub.  Co.,  102  111.  App. 
331;  Joliet  E.  Co.  v.  Linn,  93  HI.  App. 
535.  Ind.  —  Campbell  v.  Conner,  15 
Ind.  App.  23,  43  N.  E.  453,  42  N.  E. 
688.  La.  — Howarth  v.  Porte,  110  La. 
650,  34  So.  722.  Mo.  —  Strode  v.  Ab- 
bott, 102  Mo.  App.  169,  76  S.  W.  644. 
W.  Va.  —  Sigler  v.  Beebe,  44  W.  Va. 
587,  30  S.  E.  76.  Wis.  —  Bohn  v.  Citv 
of  Eacine,  119  Wis.  341,  96  N.  W.  813; 
Agen  r.  Metropolitan  Life  Ins.  Co., 
105  Wis.  217,  80  N.  W.  1020,  76  Am. 
St.  Eep.  905. 

53.  Ala.  —  Birmingham  E..  Light  & 
Power  Co.  v.  Lindsey,  140  Ala.  312, 
37  So.  289;  Birmingham  E.,  Light  & 
Power  Co.  V.  Owens,  135  Ala.  154,  33 
So.  8.  Idaho.  —  Work  v.  Kinney,  7 
Idaho  460,  63  Pac.  596.  la.  — Wright 
v.  City  of  Davenport,  104  N.  W.  1022. 
Mich. —  Cole  v.  Detroit  Electric  R. 
Co.,  132  Mich.  122,  92  N.  W.  935.  Tex. 
Houston  &  T.  C.  E.  Co.  v.  Loeffler  (Tex. 
Civ.   App.),  59   S.   W.   558.     W.  Va.— 
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Successive  Verdicts.  —  Although  the  fact  that  a  case  has  been  tried 
several  times,  and  the  jury  has  each  time  returned  the  same  verdict, 
is  not  necessarily  conclusive  upon  review,  since,  regardless  of  the 
number  of  trials,  a  manifestly  erroneous  verdict  will  be  set  aside,64 
yet,  in  absence  of  such  error,  where  successive  verdicts  are  the  same, 
they  will  not,  as  a  rule,  be  interfered  with.55 

e.  Findings  by  the  Court.  —  The  rules  relating  to  the  review  of 
verdiets  in  connection  with  questions  of  fact  apply  equally  to  the 
findings  of  fact  by  the  court,  in  actions  at  law,  since  such  findings 
are  as  conclusive  as  a  verdict.56  Consequently,  allegations  that  find- 
ings were  based  upon  conflicting  evidence,57  or  that  they  were  against 


Sisler  v.  Shaffer,  43  W.  Va.  769,  28 
S.  E.  721.  Wis.  — Hirte  v.  Eastern 
Wisconsin    E.    &    Light    Co.,    127    Wis. 

230,  106  N.  W.  1068;  Wunderlich  v. 
Palatine  Ins.  Co.,  104  Wis.  382,  80  N. 
W.   467. 

54.  111.  — Love  v.  McElroy,  118  HL 
App.  412.  Neb.  —  Missouri  Pac.  E. 
Co.  v.  Fox,  60  Neb.  531,  83  N.  W.  744. 
Ohio.  —  Columbus  St.  E.  Co.  v.  Pace, 
68   Ohio  St.   200,  67  N.  E.  490. 

55.  HI.  — Malott  v.  Woods,  119  111. 
App.  90;  Walker  v.  Dailey,  112  111. 
App.  524;  Porter  v.  Adamson,  106  El. 
App.  403.  Ky.  —  Lexington  B.  Co.  v. 
Fain,  28  Ky.  L.  Eep.  743,  90  S.  W. 
574;  Vasant  v.  Miller,  26  Ky.  L.  Eep. 
155,  80  S.  W.  1091;  Louisville  &  N. 
E.  Co.  v.  Kemerv's  Admr.,  23  Ky.  L. 
Eep.  1734,  66  S"  W.  20.  Mo.  — Hay- 
craft  v.  Griggsby,  94  Mo.  App.  74,  67 
S.  W.  965.  N.  J.  — Green  v.  Barnes 
Mfg.  Co.,  58  Atl.  171. 

56.  Among  numerous  cases  are  the 
following:  U.  S.  —  York  v.  Washburn, 
129  Fed.  564,  64  C.  C.  A.  132;  Heinze 
v.  Butte  &  B.  Consol.  Min.  Co.,  126 
Fed.  1,  61  C.  C.  A.  63;  State  Nat. 
Bank  v.  Smith,  94  Fed.  605,  36  C.  C. 
A.  412.     Ala.  —  Loyd  v.  Oates,  143  Ala. 

231,  38  So.  1022,  111  Am.  St.  Eep. 
39.  Ga.  —  Mann  v.  George  A.  Cun- 
ningham &  Co.,  59  Ga.  880.  HI. — 
Eademaeher  v.  Greenwood,  114  111.  App. 
542;  Garms  v.  People,  108  111.  App. 
631.  Ind.  —  Carney  V.  Street,  41  Ind. 
396.  la.  —  Eauen  v.  Prudential  Life 
Ins.  Co.,  129  Iowa  725,  106  N.  W.  198; 
McClanahan  v.  McClanahan,  129  Iowa 
411,  105  N.  W.  833.  Kan.  — Love  v. 
Love,  72  Kan.  658,  83  Pac.  201.  Ky. 
Board  of  Trustees  v.  Morris,  24  Kv. 
L.  Eep.  1420,  71  S.  W.  654;  Excel- 
sior Coal  Min.  Co.  V.  Gatliff,  24  Ky. 
L.    Eep.    682,    69    S.    W.    728.      Mo. — 
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Baumhoff  v.  St.  Louis  &  K.  E.  Co., 
171  Mo.  ISO,  71  S.  W.  156,  94  Am. 
St.  Eep.  770.  Neb.  — Booth  v.  Kess- 
ler,  62  Neb.  704,  87  N.  W.  532.  N. 
Y.  —  Palmer  v.  Ward,  91  App.  Div. 
449,  86  N.  Y.  Supp.  990.  Pa.  —  Smith 
v.  Kaufman,  30  Pa.  Super.  Ct.  265. 
Utah.  —  Whitmore  v.  Utah  Fuel  Co., 
26  Utah  488,  73  Pac.  764.  Va.  — Gray 
v.  Eumrill,  101  Va.  507,  44  S.  E.  697. 
57.  Among  a  multitude  of  cases  are 
the  following:  U.  S.  —  Hill  v.  Mc- 
Cord,  195  U.  S.  395,  25  Sup.  Ct.  96, 
49  L.  ed.  251;  Burns  V.  Burns,  131 
Fed.  238,  65  C.  C.  A.  224;  Gaffner  v. 
Pigott,  116  Fed.  486,  54  C.  C.  A.  641. 
Ala.  — Little  v.  Smith,  119  Ala.  461, 
24  So.  427.  Ariz.  —  Calif ornia  Devel. 
Co.  v.  Yuma  Valley  Union  Land  & 
Water  Co.,  9  Ariz.  366,  84  Pac.  88. 
Cal. — Anglo-California  Bank  v.  Cerf, 
147  Cal.  384,  81  Pac.  1077;  Glassell 
v.  Glassell,  147  Cal.  510,  82  Pac.  42. 
Colo.  —  Mogenson  v.  Zubler,  36  Colo. 
235,  84  Pac.  981;  Colorado  &  S.  E. 
Co.  r.  Charles,  36  Colo.  221,  84  Pac. 
67.  Conn. —  Head  v.  Selleck,  76  Conn. 
706,  57  Atl.  281.  Fla.  — Gunby  v. 
Drew,  45  Fla.  350,  34  So.  305.  Ga.— 
Tanner  v.  Lee,  121  Ga.  524,  49  S.  E. 
592.  Idaho.  —  Deeds  v.  Stephens,  10 
Idaho  332,  79  Pac.  77;  Eobertson  v. 
Moore,  10  Idaho  115,  77  Pac.  218.  111. 
Williams  v.  Williams,  180  HI.  361,  54 
N.  E.  299;  George  W.  Linn  Co.  v. 
Harris,  118  111.  App.  5.  Ind.  — Car- 
ver v.  Forrey,  158  Ind.  76,  62  N.  E. 
697;  National  State  Bank  v.  Sanford 
Fork  &  Tool  Co.,  157  Ind.  10,  60  N. 
E.  699.  la.  — Gladiator  Consol.  Gold 
M.  &  M.  Co.  v.  Steele,  132  Iowa  446, 
106  N.  W.  737.  Kan.  — Edwards  v. 
Porter,  70  Kan.  890,  79  Pac.  159.  Ky. 
Smith  v.  Wyatt,  29  Ky.  L.  Eep.  218, 
92   S.   W.   587;    Graham   v.   Bryant,  28 
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the  weight  of  evidence,58  or  that  they  were  wrong  as  to  the  amount 
recovered,59  will  not  be  considered  unless  it  appears  that  they  were 
not  supported  by  any  evidence,60  or  that  they  were  palpably  against 
the  weight  of  conflicting  evidence.61 


Ky.  L.  Rep.  1192,  91  S.  W.  253.  La. 
Smith  v.  Minden  Lumb.  Co.,  114  La. 
1035,  38  So.  821.  Mass.  —  Gowey  v. 
Gowey,  191  Mass.  72,  77  N.  E.  526; 
Curran  V.  Paul  Whitin  Mfg.  Co.,  188 
Mass.  264,  74  N.  E.  318.  Mich.— 
Smith  v.  Smith,  144  Mich.  139,  107 
X.  W.  894;  Walton  v.  Evan,  141  Mich. 
502,  104  N.  W.  736.  Minn.  —  Murray 
v.  Hoerr,  81  Minn.  340.  84  N.  W.  42. 
Miss.  —  Simmons  v.  Hutchinson,  81 
Miss.  351,  33  So.  21.  Mo. —  Harrison 
v.  Pounds,  190  Mo.  349,  88  S.  W.  713; 
State  ex  rel.  Turner  v.  Tucker,  180  Mo. 
205,  79  S.  W.  1195.  Mont.  —  Way  r. 
Sherman,  30  Mont.  410,  76  Pac.  942. 
Neb.  —  German  Ins.  Co.  v.  Shader,  68 
Neb.  1,  93  N.  W.  972,  60  L.  E.  A. 
918.  Nev.  —  Barnes  v.  Western  Union 
Tel.  Co.,  27  Nev.  438,  76  Pac.  931,  103 
Am.  St.  Eep.  776,  65  L.  E.  A.  666. 
N.  Y.  —  Neumann  r.  Welkowitz.  49 
Misc.  632,  97  N.  Y.  Supp.  980;  Olson 
r.  Mahonev,  96  N.  Y.  Supp.  196.  Okla. 
Davis  v.  Fitzmaurice,  16  Okla.  283,  83 
Pac.  415.  Pa.  —  Fidelity  &  Casualty 
Co.  r.  Harder,  212  Pa.  96,  61  Atl.  880. 
Wash.  —  Larsen  r.  Allan  Line  S.  S. 
Co.,  37  Wash.  555,  80  Pac.  181.  Wis. — 
Eittoe  v.  Willey,  121  Wis.  548,  99  N. 
W.  337.  Wyo.  —  Columbia  Copper  Min. 
Co.  v.  Duchess  Min.,  M.  &  S.  Co.,  13 
Wyo.  244,  79  Pac.  385. 

58.  Among  numerous  cases  are  the 
following:  U.  S.  —  Howard  r.  Perrin, 
200  U.  S.  71,  26  Sup.  Ct.  195,  50  L. 
ed.    374.      Ariz.  —  Webber    r.    Kastmer, 

5  Ariz.  324,  53  Pac.  207.  Cal.  —  Emery 
v.  Lowe,  140  Cal.  379,  73  Pac.  981.  Colo. 
Denver  Life  Ins.  Co.  v.  Price,  18  Colo. 
App.  30,  69  Pac.  313;  Hannan  V.  An- 
derson, 15  Colo.  App.  433,  62  Pac. 
961.  Ga. —  Austin  v.  Georgia  Loan  & 
Trust  Co.,  115  Ga.  152,  41  S.  E.  492. 
111.  —  Provident  Savings  Life  Assnr. 
Soc.  v.  King,  216  111.  416,  75  N.  E. 
166;  Bouton  v.  Cameron,  205  HI.  50, 
68  N.  E.   800.     Ind.  — J.  F.  Seiberling 

6  Co.  v.  Porter,  165  Ind.  7,  74  N.  E. 
516.  Kan.  —  Clark  v.  Hall,  10  Kan. 
80.  Ky.  —  Summers  v.  Summers,  26 
Ky.  L.  Eep.  179,  80  S.  W.  1154.  Mass. 
Gross  v.  Milligan,  176  Mass.  566,  58 
N  E  471,  Mich.  —  First  Nat.  Bank  v. 
Walker,  115  Mich.  434,  73  N.  W.  378. 


Minn.  —  Shipley  v.  Bolduc,  93  Minn. 
414,  101  N.  W.  952.  Miss.  — Lenoir 
v.  People's  Bank  of  Laurel,  87  Miss. 
559,  40  So.  5.  Mo.  —  Brown  V.  Gwin, 
197  Mo.  499,  95  S.  W.  208.  Neb. — 
Hare  V.  Winterer,  64  Neb.  551,  90  N. 
W.  544.  N.  J.  —  Graves  v.  Woodbridge 
Twp.,  73  N.  J.  L.  108,  62  Atl.  267. 
N.  M.  —  Eush  v.  Fletcher,  11  N.  M. 
555,  70  Pac.  559.  N.  Y.  — Moore  v. 
Eldridge,  81  App.  Div.  637,  80  N.  Y. 
Supp.  922.  S.  D.  —  Barton  v.  Koon, 
20  S.  D.  7,  104  N.  W.  521.  Utah. — 
Promontory  Eaneh  Co.  v.  Argile,  28 
Utah  398,  79  Pac.  47.  Wash.  — Funk 
V.  Hensler,  31  Wash.  528,  72  Pac.  102. 
Wis.  —  In  re  Arneson's  Will,  128  Wis. 
112,  107  N.  W.  21. 

59.  Conn.  —  Adams  v.  Wright,  74 
Conn.  551,  51  Atl.  537.  Kan.  —  Light- 
body  v.  Lightbody,  26  Kan.  50.  Ky. — 
Warren  Deposit  Bank  v.  Barclay,  22 
Ky.  L.  Eep.  1555,  60  S.  W.  853.  La. 
La  Groue  V.  New  Orleans,  114  La.  253, 
38  So.  160.  Mich.  —  Powers  v.  Perkins, 
132  Mich.  33,  92  N.  W.  790.  Mo.— Red- 
man v.  Adams,  165  Mo.  60.  65  S.  W.  300. 
Neb.  —  Matoushek  v.  Dutcher  &  Sons. 
67  Neb.  627,  93  N.  W.  1049.  S.  C. — 
Pruitt  r.  Pruitt,  59  S.  C.  509,  38  S.  E. 
213.  Tex. —  Texas  Cent.  R.  Co.  v. 
Fisher,  18  Tex.  Civ.  App.  78,  43  S.  W. 
584.  Va.  —  Southern  Mut.  Ins.  Co.  v. 
Klober,  31  Gratt.  739. 

60.  Cal.  —  Leach  v.  California  Safe 
Dep.  &  Tr.  Co.,  134  Cal.  xix,  66  Pac. 
786.  Colo.  —  Moyle  v.  Hocking,  10 
Colo.  App.  446,  51  Pac.  533.  Idaho.— 
Commercial  Bank  v.  Lieuallen,  5  Idaho 
47,  46  Pac.  1020.  Ind.  — Ray  v.  Dunn, 
38  Ind.  230.  Kan.  — Randall  v.  Shaw, 
28  Kan.  419;  National  Mortg.  &  De- 
benture Co.  v.  Lash,  5  Kan.  App.  633,  47 
Pac.  548.  Mich.  —  Scheurmann  v.  Sty- 
ninger,  130  Mich.  468,  90  N.  W.  292. 
Mo.  —  Flynn  v.  Wacker,  151  Mo.  545, 
52  S.  W.  342.  Neb.  — Lusk  v.  Riggs, 
65  Neb.  258,  91  N.  W.  243.  N.  M. — 
Stamn  V.  Albuquerque,  10  N.  M.  491,  62 
Pac.  973.  N.  Y.  —  Moran  v.  Kent,  87 
App.  Div.  610,  84  N.  Y.  Supp.  17.  Utah. 
Eastman  v.  Gurrey,  15  Utah  410,  49 
Pac.  310. 

61.  U.  S.  —  Dodge  v.  Norlin,  133 
Fed.  363,  66  C.  C.  A.  425;  Lilienthal  v. 

vol  n 
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In  Equity.  —Hearings  in  chancery  appeals  being  de  novo,  the  find- 
ings of  the  court  of  equity  are  only  persuasive,  and  while  due  defer- 
ence will  be  given  to  such  findings,  yet  they  are  not  conclusive.62 
It  is  the  rule,  however,  upon  the  appellate  examination  of  the  evi- 
dence in  equity,  to  affirm  the  findings  below  unless  the  error  is 
manifest.03 

That  the  evidence  was  conflicting,64  or  that  the  appellate  court 


McCormick,  117  Fed.  89,  54  C.  C.  A. 
475.  Ark.  —  Farnsworth  V.  Hoover,  66 
Ark.  367,  50  S.  W.  865.  Cal.  —  In  re 
Walker's  Estate,  148  Cal.  162,  82  Pac. 
770.  Colo.  —  Johnston-Woodbury  Hat 
Co.  v.  Lightbody,  18  Colo.  App.  239,  70 
Pac.  957.  111.  —  Hess  V.  Killebrew,  209 
111.  193,  70  N.  E.  675.  Ky.  —  Johns  v. 
Boiling,  20  Ky.  L.  Eep.  1989,  50  S.  W. 
683.  Mich.  —  Smead  v.  Eogers,  120 
Mich.  441,  79  N.  W.  638.  Mo.  —  Gred- 
itzer  v.  Continental  Ins.  Co.,  91  Mo. 
App  534.  Neb.  —  Demary  V.  Carlson, 
58  Neb.  546,  78  N.  W.  1066.  N.  Y.  — 
Hannington  v.  A.  W.  Hannington  Mfg. 
Co.,  26  Misc.  816,  57  N.  Y.  Supp.  240. 
Okla.  —  Pinson  r.  Prentise,  8  Okla.  143, 
56  Pac.  1049.  Wis.  —  Jarvis  v.  North- 
western Mut.  Relief  Assn.,  102  Wis.  546, 
78  N.  W.  10S9.  72  Am.  St.  Eep.  895. 

Refusal  To  Find  Facts.— .Conflicting 
Evidence.  —  A  refusal  of  the  court, 
wnere  the  case  is  tried  without  a  jury, 
to  find  as  facts  certain  matters  re 
quested  by  counsel,  cannot,  where  the 
evidence  is  conflicting,  be  assigned  as 
error,  since  it  is  for  the  court  to  de- 
termine from  the  evidence  whether 
such  fact  is,  or  is  not,  proved.  U.  S.  — 
Wiser  v.  Lawler,  189  U.  S.  260,  23  Sup. 
Ct.  624,  47  L.  ed.  802.  Conn. —  New 
Haven  Water  Co.  V.  Borough  of  Wall- 
ingford,  72  Conn.  293,  44  Atl.  235;  Post 
v.  Hartford  St.  R.  Co.,  72  Conn.  362, 
44  Atl.  547.  Mich.  —  Bobson  v.  Price, 
134  Mich.  371,  96  N.  W.  433;  Beal  V. 
Polhemus,  67  Mich.  130,  34  N.  W.  532. 
Minn.  — Gould  v.  Alton,  93  Minn.  448, 
101  N  W.  965.  N.  Y.  —  Cohn  v.  Met- 
ropolitan El.  R.  Co.,  136  N.  Y.  646,  32 
N  E.  763;  People  v.  Gaylord,  52  Hun 
335,  5  N.  Y.  Supp.  348.  Wis.  —  Barry 
V.  Minahan,  127  Wis.  570,  107  N.  W. 
488. 

Absolute  Refusal  To  Find  Facts.  —  A 
refusal,  however,  to  make  any  findings 
at  all  on  questions  of  fact  material  to 
the  issue  is  a  ruling  on  a  question  of 
law,  and,  as  such,  will  be  reviewed. 
Howard  v.  American  Mfg.  Co.,  162  N 
Y.  347,  56  N.  E.  986. 

vol.  n 


62.  U.  S.  —  Waterloo  Min.  Co.  v. 
Doe,  82  Fed.  45,  27  C.  C.  A.  50.  Ark. 
Goerke  V.  Rodgers,  75  Ark.  72,  86  S. 
W.  837.  la.  — Mosher  v.  Goodale,  129 
Iowa  719,  106  N.  W.  195;  Johnson  v. 
Farmer's  Ins.  Co.,  126  Iowa  565,  102  N. 
W.  502.  Ky.  —  Bardmaker  v.  Johnson, 
21  Ky.  L.  Rep.  354,  51  S.  W.  452.  Mo. 
Smoot  v.  Judd,  184  Mo.  508,  83  S.  W. 
481;  Myers  v.  Schuchmann,  182  Mo. 
159,  81  S.  W.  618;  McMurray  v.  Me- 
Murray,  180  Mo.  526,  79  S.  W.  701; 
Johnson  v.  Stebbins-Thompson  Realty 
Co.,  177  Mo.  581,  76  S.  W.  1021.  Utah. 
North  Point  Consol.  Irr.  Co.  v.  Utah  & 
S.  L.  Canal  Co.,  16  Utah  246,  52  Pac. 
168,  67  Am.  St.  Rep.  607,  40  L.  R.  A. 
851. 

63.  Among  numerous  cases  are  the 
following:  U.  S.  —  Towson  v.  Moore, 
173  U.  S.  17,  19  Sup.  Ct.  332,  43  L.  ed. 
597;  Board  of  Comrs.  of  Kearny  County 
v.  Irvine,  126  Fed.  689,  61  C.  C.  A. 
607;  Idaho  Min.  &  Mill.  Co.  v.  Davis, 
123  Fed.  396,  59  C.  C.  A.  200.  Ark. — 
Sulek  v.  Mc Williams,  72  Ark.  67,  78  S. 
W.  769.  Fla.  —  City  of  Jacksonville  v. 
Huff,  39  Fla.  8,  21  So.  774.  111.  —  Van- 
der  Aa  v.  Van  Drunen,  208  Hi.  108,  70 
N.  E.  33;  Vinson  v.  Scott,  198  111.  144, 
65  N.  E.  76;  Kinnah  v.  Kinnah,  184  111. 
284,  56  N.  E.  376.  Ky.  —  Richardson  v. 
Payne,  17  Ky.  L.  Rep.  222,  30  S.  W. 
879;  Dawson  v.  Shafer,  15  Ky.  L.  Rep. 
77,  22  S.  W.  323.  Mass. —'Pels  &  Co. 
v.  Millen,  192  Mass.  13,  77  N.  E.  1152; 
Blossom  v.  Negus,  182  Mass.  515,  65 
N.  E.  846;  Shapira  V.  D'Arcy,  180  Mass. 
377,  62  N.  E.  412.  Me.  —  Herlihy  v. 
Coney,  99  Me.  469,  59  Atl.  952.  Miss. 
Stevens  v.  Magee,  81  Miss.  644,  33  So. 
73.  Mo.  —  Tinker  v.  Kier,  195  Mo.  183, 
94  S.  W.  501;  New  England  Loan  & 
Trust  Co.  v.  Browne,  177  Mo.  412,  76 
S.  W.  954.  Pa.  —  First  National  Bank 
r.  McKinley  Coal  Co.,  210  Pa.  76,  59 
Atl.  484;  Pennsylvania  Co.  v.  Ohio 
River  Junction  R.  Co.,  204  Pa.  356,  54 
Atl.  259.  W.  Va.  —  Wolfe  v.  Second 
Nat.  Bank,  54  W.  Va.  689,  47  S.  E.  243. 

64.  Ala.  —  Campbell    v.    Moore,    124 
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might  reach  a  different  opinion  from  the  evidence,05  is  not,  gen- 
erally, cause  for  reversal,  since  usually  the  decree  will  be  confirmed. 
The  reviewing  court  will,  however,  consider  the  weight  of  the  evi- 
dence, and  decide  accordingly.06 

f.  Rulings  on  Motions  for  New  Trial.  —  The  ruling  of  the  trial 
court  in  granting  a  new  trial  for  insufficiency  of  the  evidence,67  or 
where  the  evidence  is  conflicting,68  or  because  the  verdict  was  con- 
trary to  the  weight  of  evidence,09  or  a  ruling  denying  a  motion  for  a 
new  trial  in  connection  with  such  alleged  reasons,70  is  seldom  dis- 


Ala.  236,  26  So.  906.  Cal.  —  Willey  v. 
Clements,  146  Cal.  91,  79  Pac.  850.  Ga. 
Stonecipher  V.  Wilson,  120  Ga.  468,  47 
S.  E.  936;  Travis  t.  Clark,  99  Ga.  175, 
25  S.  E.  462.  Idaho.  —  Kobertson  v. 
Moore,  10  Idaho  115,  77  Pac.  218.  Ind. 
Kay  v.  Baker,  165  Ind.  74,  74  N.  E.  619. 
Ky.  —  Spurrier  v.  Hodges,  28  Ky.  L. 
Rep.  804,  90  S.  W.  559;  Carpenter  r. 
Carpenter,  23  Ky.  L.  Eep.  2180,  66  S. 
W.  814.  Mass.  —  Williams  v.  Moulton, 
186  Mass.  402,  71  N.  E.  808;  Biggerstaff 
v.  Marston,  161  Mass.  101,  36  N.  E.  785. 
Mich.  —  Douglass  V.  Longcor,  138  Mich. 
69,  100  N.  W.  1004.  Wis.  — Mut.  Life 
Ins.  Co.  V.  Herron,  79  Miss.  381,  30  So. 
691.  Mo.  —  Strine  v.  Williams,  159  Mo. 
582,  60  S.  W.  1060;  Boyd  V.  Haseltine, 
110  Mo.  203,  19  S.  W.  822.  Mont. — 
Wetzstein  v.  Largey,  27  Mont.  212,  70 
Pac.  717.  Wis.  —  Spuhr  v.  Kolb,  111 
Wis.  119,  86  N.  W.  562. 

65.  Toborg  v.  Toborg,  63  HI.  App. 
426. 

Doubt  as  to  Correctness  of  Conclu- 
sions. —  In  affirming  a  decree  below, 
the  Michigan  supreme  court  said  that 
"while  a  careful  reading  of  the  testi- 
mony had  raised  some  possible  doubts 
as  to  the  correctness  of  the  conclusions 
of  the  lower  court,  yet  it  was  a  case  in 
which  the  advantage  which  the  circuit 
judge  had  in  judging  the  credibility  of 
witnesses  was  of  great  value  in  de- 
termining the  question  of  fact.  Fix 
v.  Soleau,  127  Mich.  72.  86  N.  W.  387. 
And  see  Jackson  v.  Jackson,  29  Ky.  L. 
Eep.  539.  93  S.  W.  654;  Kinzer  v.  Kin- 
zer,  130  Mo.  126,  31  S.  W.  577. 

66.  Ind.  —  Baker  v.  Leathers,  3  Ind. 
558.  Ky.  — Taylor  v.  King,  24  Ky.  L. 
Eep.  1824,  72  S.  W.  309;  Boli  V.  Irwin, 
21  Ky.  L.  Kep.  366,  51  S.  W.  444;  MaWs 
Admr.  v.  Burns,  19  Kv.  L.  Kep.  1595, 
44  S.  W.  83.  S.  D.  — First  Nat.  Bank 
V.  McCarthy,  18  S.  D.  218,  100  N.  W. 
14.  Utah.  —  Lisonbee  v.  Monroe  Jit. 
Co.,  18  Utah  343,  54  Pac.  1009,  72  Am. 
St.  Kep.  784.     W.  Va.  —  Furst  v.  Gal- 


loway, 56  W.  Va.  246,  49  S.  E.   146. 

67.  Cal.  — Weed  v.  Eeed,  142  Cal. 
679,  76  Pac.  652;  Cauhape  v.  Security 
Saw  Bank,  118  Cal.  82,  50  Pac.  310. 
Colo.  —  Monteith  v.  Union  Pac,  D.  & 
G.  R.  Co.,  13  Colo.  App.  421,  58  Pac. 
338.  Ga.  — McCain  v.  College  Park, 
112  Ga.  701,  37  S.  E.  971.  Minn.— 
Murphy  v.  St.  Paul  City  E.  Co.,  63 
Minn.  301,  65  N.   W.  356. 

68.  Ala.  — Smith  v.  Tombigbee  &  N. 
R.  Co.,  141  Ala.  332,  37  So.  389.  Cal. 
Miller  v.  Enterprise  Canal  &  Land  Co., 
145  Cal.  652,  79  Pac.  439;  Mock  v.  Los 
Angeles  Traction  Co.,  139  Cal.  616,  73 
Pac.  455.  Ind.  —  Miami  Valley  Furn. 
Co.  v.  Wesler,  47  Ind.  65.  Kan.  —  Bar- 
rett v.  Barnes,  17  Kan.  266.  Mo. — 
Taliaferro  v.  Evans,  160  Mo.  380,  61 
S.  W.  1S5;  Kuenzel  v.  Stevens,  155  Mo. 
280,  56  S.  W.  1076.  Nev.—  Golden  c. 
Murphy,  27  Nev.  379,  75  Pac.  625,  70 
Pac.  29.  Wis.  —  R.  Connor  Co.  »;. 
Goodwillie,  120  Wis.  603,  98  N.  W.  528. 

69.  Ga.  —  Daniels  v.  Leonard,  105 
Ga.  841,  32  S.  E.  122.  Ind.  —  Keichert 
V.  Geers,  98  Ind.  73,  49  Am.  Rep.  736. 
Minn.  —  Seabury  v.  Schwartz,  50  Minn. 
9,  52  N.  W.  221.  Mo.  —  Herndon  v. 
Lewis,  175  Mo.  116,  74  S.  W.  976;  Far- 
rar  v.  Midland  Electric  R.  Co.,  162  Mo. 
469,  63  S.  W.  115.  N.  Y.  —  Lashaway 
v.  Young,  76  App.  Div.  177,  78  N.  Y. 
Supp.  366.  Term.  —  Baugh  v.  Nashville, 
C.  &  St.  L.  R.  Co.,  98  Tenn.  119,  38 
S.  W.  433. 

70.  Ga.  —  Baldwin  Fertilizer  Co.  v. 
McAllister,  122  Ga.  45,  49  S.  E.  733; 
Roberts  v.  Cox,  119  Ga.  69,  45  S.  E.  689; 
Georgia  R.  &  Banking  Co.  V.  Hurt,  112 
Ga.  817,  38  S.  E.  40.  Ind.  —  Stevens  v. 
Leonard,  154  Ind.  67,  56  N.  E.  27,  77 
Am.  St.  Rep.  446.  Ky.  —  Louisville  & 
N.  R.  Co.  v.  Connelly,  9  Ky.  L.  Rep. 
993,  7  S.  W.  914.  La.  — State  v.  Boy- 
kin,  112  La.  611,  36  So.  607.  Mo.- 
Patton  v.  Fox,  179  Mo.  525,  78  S.  W. 
804.  Ore.  —  McCormick  Harvesting 
Mach.    Co.    v.   Hovey,   36   Ore.    259,   59 
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turbed  upon  review.  Great  weight  is  given  to  the  opinion  of  the 
trial  court  upon  such  rulings.71  Only  where  the  error  of  such  rulings 
is  clear  and  pronounced  will  they  be  reversed.72 

g.  Preliminary  and  Interlocutory  Findings.  — Findings  of  fact, 
based  upon  evidence,  in  connection  with  preliminary  and  interloc- 
utory proceedings,  are  generally,  considered,  upon  review,  as  con- 
clusive.73 Only  where  such  findings  are  manifestly  against  the 
weight  of  evidence  will  they  be  disturbed.74  The  same  general  rules 
apply  to  findings  in  connection  with  proceedings  after  judgment.76 


Pac.  189.  S.  C.  —  Cain  v.  Atlantic) 
Coast  Line  E.  Co.,  74  S.  C.  89,  54  S.  E. 
244;  Miller  v.  Southern  R.  Co.,  69  S.  C. 
116,  48  S.  E.  99.  Va.  — South  West 
Imp.  Co.  V.  Smith's  Admr.,  85  Va.  306, 
7  S.  E.  365,  17  Am.  St.  Rep.  59. 

71.  Conn.  —  Uncas  Paper  Co.  v.  Cor- 
bin,  75  Conn.  675,  55  Atl.  165.  Minn.— 
Murphy  v.  St.  Paul  City  R.  Co.,  63 
Minn.  301,  65  N.  W.  356.  N.  Y.  — 
Grogan  v.  Brooklyn  Heights  R.  Co.,  107 
App.  Div.  254,  95  N.  Y.  Supp.  23.  Va. 
Tyree  v.  Harrison,  100  Va.  540,  42  S. 
E.  295. 

72.  Ala.  —  Merrill  v.  Brantley,  133 
Ala.  537,  31  So.  847.  Colo.  —  Zimmer- 
man v.  Denver  Consol.  Tramway  Co., 
18  Colo.  App.  480,  72  Pac.  607.  111.— 
Howe  v.  Stratton,  107  111.  App.  281. 
la.  —  Brown  v.  Illinois  Central  R.  C»., 
123  Iowa  239,  98  N.  W.  625.  Kan. — 
Kansas  City  Southern  R.  Co.  v.  Fields, 
73  Kan.  375,  85  Pac.  412.  Minn.— 
Briggs  V.  Rutherford,  94  Minn.  23,  101 
N.  W.  954:  Miller  v.  Scovell,  93  Minn. 
258,  101  N.  W.  74;  Lammers  v.  Butler- 
Ryan  Co.,  88  Minn.  109,  92  N.  W.  523. 
Okla.  —  Linderman  v.  Nolan,  16  Okla. 
352,  83  Pac.  796.  W.  Va.  — Miller  re- 
insurance Co.,  12  W.  Va.  116,  29  Am. 
Rep.  452. 

73.  Change  of  Venue.  —  Cal.  —  Cred- 
itors v.  Welch,  55  Cal.  469.  S.  C  — 
Barfield  v.  J.  L.  Coker  &  Co.,  73  S.  C. 
181,  53  S.  E.  170.  Tex.  —  Thompson 
V.  Autry  (Tex.  Civ.  App.  ),  57  S.  W.  47. 

Publication  of  Summons.  —  Pillsbury 
v.  J.  B.  Streeter,  Jr.  Co.,  15  N.  D.  174, 
107  N.  W.  40. 

Attachment  Proceedings.  —  Cal.  — 
Rauer  v.  Silva,  128  Cal.  42,  60  Pac.  525. 
Ga.  —  Dunlap  Hardware  Co.  v.  Jay,  101 
Ga.  645,  28  S.  E.  974.  Ky.  —  Helmers 
&  Beltman  v.  Klehammer,  19  Ky.  L. 
Rep.  1005,  42  S.  W.  1107.  Minn. — 
First  Nat.  Bank  v.  Buchan,  76  Minn. 
54  78  N.  W.  878.  Neb.  —  Smith  v. 
Bo'wen,   51   Neb.    245,    70    N.     W.   949. 

vol.  n 


Okla.  — Tootle  v.  Brown,  4   Okla.   612, 
46  Pac.   550. 

Qualifications  of  Jurors.  —  U.  S. — 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  102 
Fed.  96,  42  C.  C.  A.  188.  Cal.  — Peo- 
ple v.  Vasquez,  49  Cal.  560.  Minn. — 
Hawkins  V.  Manston,  57  Minn.  323,  59 
N.  W.  309.  N.  J.  — Clawson  v.  State, 
59  N.  J.  L.  434,  36  Atl.  886. 

74.  U.  S.  —  Hutchins  v.  Munn,  209 
U.  S.  246,  28  Sup.  Ct.  504,  52  L.  ed.  776; 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  102 
Fed.  96,  42  C.  C.  A.  188.  Cal.  —  People 
o.  Findley,  132  Cal.  301,  64  Pac.  472. 
Fla.  —  High  v.  Jasper  Mfg.  Co.,  57  Fla, 
437,  49  So.  156.  Mont.  —  Forrester  v. 
Butte,  etc.  Min.  Co.,  31  Mont.  544,  55 
Pac.  229.  Neb.  —  Merrifield  v.  Farm- 
ers' Nat.  Bank,  59  Neb.  602,  81  N.  W. 
611.  Ohio.  —  Chicago,  St.  L.  &  P.  R. 
Co.  v.  Hamilton,  3  Ohio  C.  C.  455,  2 
O.  C.  D.  259.  Okla.  —  Huntley  v.  Ter- 
ritory, 7  Okla.  60,  54  Pac.  314.  Tex.— 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Nichol- 
son  (Tex.  Civ.  App.),  57  S.  W.  693. 

75.  Cal.  —  Savings  Bank  of  Santa 
Rosa  v.  Schell,  142  Cal.  505,  76  Pac.  250. 
Ind.  —  Williams  v.  Grooms,  122  lnd 
391,  24  N.  E.  158;  Comstock  v.  Whit- 
worth,  75  Ind.  129;  Masten  v.  Indiana 
Car  &  Foundry  Co.,  25  Ind.  App.  175, 
57  N.  E.  148.  Me.  — Bradford  v.  Phil- 
brick,  96  Me.  420,  52  Atl.  906.  Mo. — 
Sperling  v.  Stubblefield,  105  Mo.  App. 
489,  79  S.  W.  1172.  N.  Y.  —  Greenhall 
v.  ITnger,  20  Misc.  412,  45  N.  Y.  Supp. 
1035.  N.  C  — Osborn  v.  Leach,  133  "N. 
C.  427,  45  S.  E.  783. 

Judicial  Sales.  —  Orders  relating  to 
judicial  sales  will  not  be  disturbed 
upon  review  when  such  orders  were 
based  upon  conflicting  evidence.  Cal. 
Meux  v.  Frezevant,  132  Cal.  487,  64  Pac. 
848.  Ky.  — Morris  v.  McCadden,  23 
Ky.  L.  Rep.  539,  63  S.  W.  435.  Neb.— 
McKee  v.  Fagan,  67  Neb.  316,  93  N. 
W.  676;  Nelson  v.  Ailing,  58  Neb.  606, 
79  N.  W.  162;   Creighton  University  v. 
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h.  Findings  of  Referee.  —  The  findings  of  referees,  masters,  com- 
missioners, and  other  officers,  appointed  by  the  court  to  hear  and 
determine  facts,  fall  under  the  general  rules.  Such  findings  are, 
generally,  regarded  as  conclusive.76  When  approved  by  the  court 
they  are  as  effective  as  original  findings  by  the  court,  or  the  verdict 
of  a  jury.77  They  will  not  be  disturbed  upon  appeal  unless  manifestly 
erroneous.78 
E.  Matters  of  Judicial  Discretion.  —  1.  The  General  Rule.  —  Rul- 
ings and  decisions  of  lower  courts  upon  matters  that  are  within  the 
discretionary  authority  of  such  courts  are  not,  generally,  subjects 
for  appellate  review.79  A  judicial  discretion,  however,  is  intended, 
a  discretion  that  hears  and  determines ;  and  if  discretion  is  abused, 
it  is  a  proper  matter  for  review.80    The  burden,  however,  of  showing 


Eiley,  50  Neb.  341,  69  N.  W.  943.  N. 
C.  —  Crabtree  V.  Scheelky,  119  N.  C. 
56,  25  S.  E.  707. 

76.  Among  numerous  cases  are  the 
following:  U.  S.  —  Murphy  v.  South- 
ern E.  Co.,  115  Fed.  257,  53  C.  C.  A. 
477;  Alexander  v.  Louisville  &  N.  E. 
Co.,  114  Fed.  774;  Kilgour  V.  Scott, 
107  Fed.  32.  Ala.  —  Eust  v.  Electric 
Lighting  Co.  of  Mobile,  145  Ala.  682, 
40  So.  89.  Colo.  —  Stephens  v.  Parvin, 
33  Colo.  60,  78  Pac.  6S8;  Johnson  v. 
Johnson,  18  Colo.  App.  493,  72  Pac. 
604.  Fla.  —  Alachua  Phosphate  Co.  v. 
Anglo-Continental  Guano  Works,  51 
Fla.  143,  40  So.  71;  Camp  v.  First  Nat. 
Bank,  44  Fla.  497,  33  So.  241,  103 
Am.  St.  Eep.  173.  111.  — Leathe  v. 
Thomas,  218  111.  246,  77  N.  E.  810. 
Kan. —  Walker  V.  Eagle  Works  Mfg. 
Co.,  8  Kan.  397.  Mo. —  McGregor  r. 
J.  A.  Ware  Const.  Co.,  188  Mo.  611, 
87  S.  W.  981;  Tufts  v.  Latshaw,  172 
Mo.  359,  72  S.  W.  679.  Neb.  —  State 
v.  Davis,  66  Neb.  333,  92  N.  W.  740. 
N.  Y.  — Ocorr  &  Eugg  Co.  v.  City 
of  Little  Falls,  178  N.  Y.  622.  70  N. 
E.  1104;  Bates  v.  Fish  Bros.  Wauon 
Co.,  169  N.  Y.  587,  62  N.  E.  1094; 
McGill  V.  Holmes,  Booth  &  Haydens, 
168  N.  Y.  647,  61  N.  E.  1131.  N.  C. 
Dunavant  v.  Caldwell  &  N.  E.  Co., 
122  N.  C.  999,  29  S.  E.  837.  Vt.  — 
Phelps  r.  Eoot,  78  Vt.  493,  63  Atl. 
941;  Smith's  Admr.  r.  Smith,  78  Vt. 
33,  61  Atl.  558.  W.  Va.  —  W.  &  T. 
AlleD  &  Co.  v.  Maxwell,  56  W.  Va. 
227,  49  S.  E.  242.  Wis.  —  Eastern  E. 
Co.  V.  Tuteur,  127  Wis.  382,  105  N. 
W.    1067. 

77.  U.  S.  —  Moffatt  V.  Blake,  145 
Fed.  40,  75  C.  C.  A.  265;  Bucking- 
ham  v.   Estes,   12S   Fed.   584,   63   C.    C. 

29 


A.  20;  Sanders  v.  Blufleld  Water- 
works &  Imp.  Co.,  106  Fed.  587,  45 
C.  C.  A.  475.  Ala.  — Chancellor  v. 
Teel,  141  Ala.  634,  37  So.  665.  D.  C. 
Consaul  v.  Cummings,  24  App.  Cas.  36, 
Bichardson  v.  VanAuken,  5  App.  Cas. 
209.  Pa.  — Sutton  v.  Guthrie,  188  Pa. 
359,  41  Atl.  529;  In  re  De  Wolff's 
Estate,  181  Pa.  187,  37  Atl.  262.  W. 
Va.  —  Polin  v.  Condon-Lane  Boom  & 
Lumber  Co.,  55  W.  Va.  529,  47  S.  E. 
279;  Faulkner  v.  Thomas,  48  W.  Va. 
148,  35   S.   E.   915. 

78.  U.  S.  —  Love  v.  Export  Storage 
Co.,  143  Fed.  1,  74  C.  C.  A.  155.  111. 
Smyth  v.  Stoddard,  203  111.  424,  67 
N.  E.  980,  96  Am.  St.  Eep.  314.  Mass. 
Harvard  Brewing  Co.  v.  Pratt,  185 
Mass.  40(3,  70  N.  E.  435;  Marcus  v. 
Dyer,  174  Mass.  64,  54  N.  E.  352; 
Avery  v.  Craig,  173  Mass.  110,  53  N. 
E.  153.  N.  Y.  — Sanger  t.  French,  157 
N.  Y.  213,  51  N.  E.  979;  McKee  V. 
Lavery,  41  App.  Div.  629,  58  N.  Y. 
Supp.  990.  Pa.  —  McManus  v.  Watson, 
214  Pa.  652,  63  Atl.  1012;  De  La- 
vergne  Eefrigerating  Mach.  Co.  v. 
Kolischer,  214  Pa.  400,  63  Atl.  971; 
In  re  Logan's  Assigned  Estate,  213  Pa. 
218,  62  Atl.  843.  W.  Va.  — Pickens 
v.  Daniels,  58  W.  Va.  327,  52  S.  E. 
215.  Wis.  — Wittmann  v.  Berber,  125 
Wis.  626,  104  N.  W.  815. 

79.  U.  S.  —  Ah  Tai  v.  United  States, 
135  Fed.  513,  68  C.  C.  A.  225.  Mich. 
Davis  v.  Bush,  28  Mich.  432.  N.  Y. 
Hoes  v.  New  York,  etc  E.  Co.,  173 
N.  Y.  435,  66  N.  E.  119;  Goddard  V. 
Stiles.  99  N.  Y.  640,  1  N.  E.  402; 
Smith  v.  Eathbun,  88  N.  Y.  660.  Utah. 
Funk  v.  Anderson,  22  Utah  238,  61 
Bac.  1006. 

80.  Ala. —  Kelly     &     Middleton     V. 
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that   the   court   did   ahuse   its   discretion   is   upon    the   appellant.81 
2.  Particular  Applications. —a.  Rules  of  Court. — The  interpretation 

of  its  own  rules  is  peculiarly  within  the  discretion  of  a  trial  court.82 
b.   Preliminary   orders,  dismissals,83   or  reinstatements84,  of  actions 

before    trial ;    advanr*ings5    or    consolidating    causes,86    orders    relat- 


Horslqy,  147  Ala.  508,  41  So.  902. 
Kan.  —  Hockett  v.  Turner,  19  Kan. 
527.  Ky.  —  McClymond  's  Assignee  v. 
Gay,  1  Ky.  L.  Rep.  425.  Mo.  —  In 
re  Wilson,  95  Mo.  184,  8  S.  W.  369. 
N.  Y.  —  In  re  Cutting,  49  App.  Div. 
388,  63  N.  Y.  Supp.  246;  Kichard  v. 
National  Distilling  Co.,  95  N.  Y.  Supp 
547.  W.  Va.  —  Wheeling  &  E.  G.  E. 
Co.  v.  Town  of  Triadelphia,  58  W.  ATa. 
487,  52  S.  E.  499,  4  L.  R.  A.  (N. 
S.)  321.  Wis.  —  Sibley  v.  Weinberg, 
116  Wis.  1,  92  N.  W.  427. 

Discretion  Defined.  —  Lord  Mans- 
field, in  the  case  of  Rex  v.  Peters,  1 
Burr.  568,  97  Eng.  Reprint  452,  said: 
"Discretion  is  as  Lord  Coke  says, 
discernere  per  legem,  quid  sit  justum." 
To  which  observation,  Mr.  Justice  Wil- 
mot  added,  "Discretion  is  a  science 
and  understanding  of  distinguishing 
and  discerning  between  falsehood  and 
truth,  and  not  to  do  according  to 
arbitrary  will  and  private  affection." 
See  Rooke's  Case,  5  Co.  99  &,  77  Eng. 
Reprint   209. 

Caprice  Is  Not  Discretion.  —  Discre- 
tion is  not  purely  arbitrary;  and  even 
in  matters  of  discretion,  precedents  are 
to  be  followed.  "The  courts  will  not 
allow  mere  caprice  to  be  dignified  with 
the  title  of  an  exercise  of  judicial 
discretion."  Dooley  v.  Barker,  2  Mo. 
App.   325. 

A  Judicial  Requisite.  —  "Judges,  in 
the  trial  of  all  causes  before  them, 
should  from  necessity  have  and  exer- 
cise great  legal  discretion  in  every 
stage  of  the  trial,  to  the  end  that  the 
laws  may  be^enforced,  and  justice  and 
equity  administered  to  all.  But  that 
discretion  should  be  a  sound  and  legal 
discretion,  exercised  in  compliance  with 
known  rules  and  principles  of  law; 
and  not  the  arbitrary  will  and  pleasure 
of  the  judge  presiding."  Lloyd  v. 
Brinck,  35  Tex.  1,  6./ 

81.  Colo.  —  Wdods  v.  Chellew,  15 
Colo.  App.  368,  62  Pac.  230.  Mo.— 
Cohn  V.  Metropolitan  St.  R.  Co.,  182 
Mo.  577,  81  S.  W.  846.  Mont.  — Heinze 
v.  Boston,  etc.  Min.  Co.,  20  Mont.  528, 
52  Pac.  273.     Neb.  —  Waldron  v.  First 
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Nat.  Bank,  60  Neb.  245,  82  N.  W.  856. 
Ohio.  —  Brenzinger  v.  American  Exch. 
Bank,  19  Ohio  C.  C.  536,  10  O.  C.  D.  775. 

82.  U.  S.  —  Manhattan  Life  Ins. 
Co.  v.  Francisco,  17  Wall.  672,  21  L. 
ed.  698.  Kan.  —  Dolan  v.  Stone,  63 
Kan.  450,  65  Pac.  641.  Mo.  —  Kuh  v. 
Garvin,  125  Mo.  547,  28  S.  W.  847. 
N.  Y.  —  Martine  v.  Lowenstein,  68  N. 
Y.  456.  Vt.  —  Carpenter  v.  Thayer, 
15  Vt.  552. 

Manifest  Injustice.  —  It  is  only  when 
it  is  clear  that  manifest  injustice  has 
been  done  that  a  reviewing  court  will 
interfere  with  such  an  inherent  discre- 
tion as  that  possessed  by  a  lower  court 
over  its  own  rules.  Ga.  —  Roberts  V. 
Kuhrt,  119  Ga.  704,  46  S.  E.  856.  Mo. 
State  v.  Smith,  44  Mo.  112.  Pa.— 
Trescott  v.  Co-operative  Bldg.  Bank 
of  New  York,  212  Pa.  47,  61  Atl.  478. 
Hartley  v.  Weideman,  28  Pa.  Super.  Ct. 
50;  Shannon  v.  Castner,  21  Pa.  Super. 
Ct.  294. 

83.  U.  S.  — Penn  Phonograph  Co.  v. 
Columbia  Phonograph  Co.,  132  Fed.  808, 
66  C.  C.  A.  127.  Cal.  —  Marks  v.  Kee- 
nan,  148  Cal.  161,  82  Pac.  772;  Martin 
v.  City  and  County  of  San  Francisco, 
131  Cal.  575,  63  Pac.  913.  Colo.  —  Cone 
v.  Jackson,  12  Colo.  App.  461,  55  Pac. 
940.  Fla.  —  Meffert  v.  Thomas,  51  Fla. 
492,  40  So.  764;  Lykes  V.  Beauchamp, 
49  Fla.  333,  38  So.  603.  Ind.  —  Cabinet 
Maker's  Union  v.  Indianapolis,  145  Ind. 
671,  44  N.  E.  757.  Mo.  —  Brownell  & 
Wight  Car  Co.  v.  Barnard,  116  Mo.  667, 
22  S.  W.  503.  N.  Y.  —  Wupperman  V. 
Valintine,  84  N.  Y.  Supp.  150.  Ohio. — 
Hard  v.  Harris,  24  Ohio  C.  C.  714. 

84.  TJ.  S.  — Dexter  v.  Kellas,  113 
Fed.  48,  51  C.  C.  A.  35.  Ga.  —  City  of 
Atlanta  v.  Miller,  125  Ga.  495,  54  S.  E. 
538;  Southern  R.  Co.  v.  James,  114  Ga. 
198,  39  S.  E.  849;  Harrison  V.  Tate,  100 
Ga.  317,  27  S.  E.  179.  Mo.  — Robinson 
V.  Bobb,  139  Mo.  346,  40  S.  W.  938. 

85.  In  re  Wincox's  Estate,  186  111. 
445,  57  N.  E.  1073. 

86.  District  of  Columbia  v.  Bailey, 
171  IT.  S.  161,  18  Sup.  Ct.  868,  43  L.  ed. 
118;  Meloon  v.  Read,  73  N.  H.  153,  59 
Atl.  946. 
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ing  to  change  of  venue;87  rulings  upon  motions  for  continuance ;8S 
and  fixing  time  for  trial,89  are  matters  which  are  addressed  to  the 
discretion  of  the  trial  court.  Only  in  case  of  clear  abuse  of  such 
discretion  will  they  be  reviewed. 

c.  Orders  and  Rulings  Relating  to  Pleadings.  —  Orders  relating  to 
the  amendment  of  pleadings,90  and  rulings  upon  questions  of  plead- 
ing in  general,91  are  so  largely  within  the  discretion  of  the  lower 
court  that  they  will  not  be  interfered  with  by  an  appellate  court 
unless  the  discretion  is  abused. 

3.  Conduct  of  Trial.  —  Questions  relating  to  matters  of  procedure 
in  the  conduct  of  the  trial  are  included  within  judicial  discretion.92 


87.  Schilling  v.  Buhne,  139  Cal.  611, 
73  Pac.  431.     See,  in  general,  II,  G,  7. 

88.  See   preceding   note. 

89.  Brown    v.     City     of     Blaine,    41 
Wash.  287,  83  Pac.  310. 

90.  Ihe  following  are  but  a  few  of 
the  many  cases  to  this  effect:  U.  S. — 
Great  Northern  K.  Co.  v.  Herron,  136 ! 
Fed.  49,  68  C.  C.  A.  599;  Rucker  v. 
Bolles,  133  Fed.  858,  67  C.  C.  A.  30. 
Ark.  —  Cross  V.  Johnson,  30  Ark.  396! 
Cal.  —  Stewart  V.  Douglass,  148  Cal. 
511,  83  Pac.  699;  Pierson  v.  McCahill, 
22  Cal.  127.  D.  C.  —  Meyers  V.  Davis, 
13  App.  Cas.  361.  111.  —  Senft  V.  Vanek, 
209  111.  361,  70  N.  E.  720.  Ind. — 
Louisvillp,  N.  A.  &  C.  R.  Co.  v.  Hub- 
bard, 116  Ind.  193,  18  N.  E.  611.  Kan. 
Kennett  v.  Van  Tassell,  70  Kan.  811, 
79  Pac.  665;  Lerov,  etc.  R.  Co.  r.  Small, 
46  Kan.  300,  26*  Pac.  695.  Mass.— 
Gwvnn  v.  Globe  Locomotive  Wks.,  87 
Mass.  317.  Mich.  —  Lord  V.  Nat.  Pro- 
tective Soc,  134  Mich.  357,  96  N.  W. 
443.  Mo.  —  Harkett  v.  Van  Frank,  119 
Mo.  App.  648,  96  S.  W.  247  (order  of 
lower  court  refusing  amendment  re- 
versed) ;  Can-  v.  Moss,  87  Mo.  447.  N.  Y. 
Ithaca  Gaslight  Co.  V.  Treman,  93  N. 
Y.  660.  M.  D.  —  Dedrick  r.  Charrier, 
15  N.  D.  515,  108  N.  W.  38.  Ohio. — 
Clark  v.  Clark,  20  Ohio  St.  128.  Wis.  — 
Roberts  v.  Weadock.  Ill  Wis.  488,  87 
N.  W.  461;  Moll  v.  Semler,  28  Wis.  589. 

91.  See,  in  general:  Ala.  —  Cahaba 
Southern  Min.  Co.  V.  Pratt,  146  Ala. 
245,  40  So.  943,  permission  to  file  addi- 
tional plea.  Colo.  —  Mulligan  v.  Smith 
32  Colo.  404,  76  Pac.  1063,  motions  to 
make  more  definite  and  certain.  HI. 
People  r.  McDonald,  208  111.  638,  70  N. 
E.  646,  withdrawing  plea  and  filing  de- 
murrer, la.  —  Klos  V.  Zahorik,  113 
Iowa  161,  84  N.  W.  1046,  53  L.  R.  A. 
235,  striking  out  pleadings.  Mont. — 
Beach  v.  Spokane  Ranch  &  Water  Co., 


25  Mont.  379,  65  Pac.  Ill,  refusing  mo- 
tion for  bill  of  particulars.  R.  I.  — 
O'Connell  v.  E.  C.  King  &  Son,  26  R.  I. 
544,  59  Atl.  926,  withdrawing  pleadings. 
S.  D.  —  Cornwall  v.  McKinnev,  9  S.  D. 
213,  68  N.  W.  333,  requiring"  reply  to 
answer  containing  matter  by  way  of 
avoidance.  Wis.  —  Plumer  v.  Clark,  59 
Wis.  646,  18  N.  W.  467,  refusing  addi- 
tion to  answer  of  statute  of  limitations. 

Granting  Extensions  of  Time. — 
Where  the  lower  court  has  authority 
to  extend  the  time  within  which  plead- 
ings, or  affidavits,  may  be  filed,  or 
within  which  other  proceedings  may  be 
taken,  the  action  of  the  court  in  con- 
nection with  such  matters  is  discretion- 
ary. Cal.  —  Banta  r.  Siller,  121  Cal. 
414,  53  Pac.  935.  D.  C.  —  American 
Bonding  &  Trust  Co.  V.  United  States, 
23  App.  Cas.  535.  Fla.  —  Lykes  v. 
Beauchamp,  49  Fla.  333,  38  So.  603. 
la.  —  Cowell  v.  City  Water  Supplv  Co., 
130  Iowa  671,  105  N.  W.  1010.  Kan. — 
Grant  V.  Penderv,  15  Kan.  236.  Mo.  — 
Henrv  V.  Divinev,  101  Mo.  378,  13  S.  W. 
1057;"  Cooney  v.  Murdock,  54  Mo.  349. 
N.  C.  —  Armour  Packing  Co.  r.  Wil- 
liams. 122  X.  C.  408,  30  S.  E.  340.  S. 
C.  —  White  r.  Coleman,  38  S.  C.  556, 
17  S.  E.  21.  Vt.  —  Clemons  V.  demons' 
Estate,  69  Vt.  545,  38  Atl.  314. 

92.  U.  S.  —  Philadelphia  &  T.  R.  Co. 
V.  Stimpson,  14  Pet.  448,  10"  L.  ed.  535; 
May  V.  International  Loan  &  T.  Co.,  92 
Fed.  445,  34  C.  C.  A.  448.  Ala.  —  Sharp 
V.  Burns,  35  Ala.  653.  Ark.  — Collins 
r.  Karatopskv,  36  Ark.  316.  Colo. — 
Felt  r.  Cleghorn,  2  Colo.  App.  4,  29  Pac. 
813.  Conn.  —  Arnold  r.  Lane,  71  Conn. 
61  40  Atl.  921.  Ga.  —  Johnson  r.  Win- 
ship  Maeh.  Co.,  108  Ga.  554,  33  S.  E. 
1013;  Branch  v.  Planters'  Loan  &  Sav. 
Bank,  75  Ga.  342.  111.  — Harvey  v.  C. 
&  A.  R.  Co.,  221  HI.  242,  77  N.  E.  569. 
la.  —  Oxtoby  v.  Henley,  112  Iowa  697, 
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Rulings  relating  to  the  conduct  of  counsel,93  and,, at  the  close  of 
the  evidence,  to  dismissals,94  nonsuits,95  and  directing  the  verdict,u,; 
are  also  necessarily  matters  of  discretion,  and  will  not  be  reviewed 
except  upon  manifest  error. 

Evidence  and  Witnesses.  — Rulings  on  questions  relating  to  the  order 
in  which  evidence  may  be  introduced,97  or  whether  even  after  the 
case  is  closed  additional  evidence  may  be  heard,98  are  not  subject  to 
review,  provided  this  discretion  is  not  arbitrarily  used.  The  compe- 
tency of  witnesses  is  also  a  matter  of  judicial  discretion.99 


84  N.  W.  942.     Kan.  — State  v.  Shive, 

59  Kan.  780,  54  Pac.  1061.  Ky.  —  Todd 
r.  Cooke,  23  Ky.  L.  Rep.  1528,  64  S.  W. 
908.  N.  C.  —  Morekead  Banking  Co.  v. 
Walker,  121  N.  C.  115,  28  S.  E.  253. 
W.  Va.  —  Davis  v.  American  Tel.  &  Tel. 
Co.,  53   W.   Va.  616,  45   S.   E.   926. 

Competency  of  Jurors.  —  Rulings 
upon  questions  relating  to  the  compe- 
tency of  jurors  are  within  the  judicial 
discretion  of  the  trial  court.  Cal.  — 
Graybill  v.  De  Young,  146  Cal.  421,  80 
Pac.  618;  Mono  County  v.  Flanigan,  130 
Cal.  105,  62  Pac.  293.  Colo.  —  Beals  v 
Cone,  27  Colo.  473,  62  Pac.  948,  83  Am. 
St.  Rep.  92.  Minn.  —  Bennett  v.  E.  W. 
Backus  Lumb.  Co.,  77  Minn.  198,  79  N. 
W.  682.  N.  Y.  —  Butler  v.  Glens 
Falls,  etc.  St.  R.  Co.,  121  N.  Y.  112,  24 
N.  E.  187.  Tex.  —  Couts  v.  Neer,  70 
Tex.  468,  9  S.  W.  40. 

93.  Ga.  —  Harrison  v.  Langston,  100 
Ga.  394,  28  S.  E.  162.  111.  — P.  Sin- 
clair Co.  v.  Waddill,  200  111.  17,  65  N. 
E.  437.  Ind.  —  St.  Louis  &  S.  E.  R.  Co 
v.  Mathias,  50  Ind.  65.  Ky.  —  Illinois 
Cent.  R.  Co.  v.  West,  22  Ky.  L.  Rep. 
1387,  60  S.  W.  2y0.  Mich.  —  Randall 
V.  Evening  News  Assn.,  101  Mich.  561, 

60  N.  W.  301.  Mo.  —  Wendler  v.  Peo- 
ple's House  Furnishing  Co.,  165  Mo. 
527,  65  S.  W.  737.  N.  Y.  — Cattano  v 
Metropolitan  St.  R.  Co.,  173  N.  Y.  565, 
66  N.  E.  563.  R.  I. — Wrynn  V.  Downey. 
27  R.  I.  454,  63  Atl.  401,  114  Am.  St. 
Rep.  63,  4  L.  R.  A.   (N.  S.)   615. 

94.  Hollingsworth  &  Vose  Co.  v 
Foxborough  "Water-Supply  Dist.,  171 
Mass.  450,  50  N.  E.  1037. 

95.  Conn.  —  Hull  r.  Douglas*.  79 
Conn.  266,  64  Atl.  351.  Me.  —  Snow- 
man V.  Mason,  99  Me.  490,  59  Atl.  1019; 
Ricker  v.  Jov,  72  Me.  106.  Pa.  —  Ciaw 
ford  v.  McKinney,  ,165  Pa.  605,  30  Atl. 
1045. 

96.  Moore  v.  Carey,  119  Ga.  91,  45 
S.  E.  976.  See,  however,  Texas  &  -K  R. 
Co.  V.  Eason,  92  Fed.  553,  34  C.  C.  A. 
530,  distinguishing  between  directing  a 
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verdict  and  a  refusal  to  direct,  and 
holding  the  latter  reviewable.  And  see 
Cullison  v.  Downing,  42  Ore.  377,  71 
Pac.  70. 

97.  U.  S.  —  Raub  v.  Carpenter,  187 
U.  S.  159,  23  Sup.  Ct.  72,  47  L.  ed.  119; 
Atchison,  T.  &  S.  F.  R.  Co.  V.  Phipps, 
125  Fed.  478,  60  C.  C.  A.  314.  Ala.— 
Northern  Alabama  R.  Co.  v.  Mansell, 
138  Ala.  548,  36  So.  459.  Ga.  —  Georgia 
R.  and  Banking  Co.  v.  Churchill,  113 
Ga.  12,  38  S.  E  336.  111.  —  Washing- 
ton Ice  Co.  v.  Bradley,  171  111.  255,  49 
N.  E.  519.  Kan.  —  City  of  Leaven- 
worth v.  Laing,  6  Kan.  274.  Mass. — 
Burnside  V.  Everett,  186  Mass.  4,  71 
N.  E.  82.  Mo.  —  Williams  V.  Stroub, 
168  Mo.  346,  67  S.  W.  875.  Neb. — 
Pennsylvania  Co.  v.  Kennard  Glass  & 
Paint  Co.,  59  Neb.  435,  81  N.  W.  372. 
W.  Va.  —  McManus  v.  Mason,  43  W. 
Va.  196,  27  S.  E.  293. 

98.  Ala.  —  Southern  Industrial  Inst. 
V.  Hellier,  142  Ala.  686,  39  So.  163. 
Ga.  —  Pitts  v.  Florida  Cent.  &  P.  R- 
Co.,  115  Ga.  1013,  42  S.  E.  383.  Ind.  — 
Roush  v.  Roush,  154  Ind.  562,  55  N. 
E.  1017;  Kahlenbeck  v.  State,  119  Ind. 
118,  21  N.  E.  460.  Mass.  —  Carson  v. 
Canning,  180  Mass.  461,  62  N.  E.  964. 
Ore.  — ■  Davis  v.  Emmons,  32  Ore.  389, 
51  Pac.  652.  R.  I. —  Lake  v.  Weaver, 
20  R.  I.  46,  37  Atl.  302.  Wis. — 
Radichel  v.  Village  of  Kendall,  121 
Wis.  560,  99  N.  W.  348. 

99.  Expert  Witnesses.  —  The  ques- 
tion of  the  qualification  of  witnesses 
to  speak  as  experts  is  largely  in  the 
discretion  of  the  trial  court,  and  rul- 
ings relating  thereto  will  not  be  re- 
versible error  unless  it  clearly  appears 
that,  contrary  to  the  ruling,  the  wit- 
ness was,  or  was  not  qualified.  Lane 
Bros.  v.  Bauserman,  103  Va.  146,  48 
S.  E.  857,  106  Am.  St.  Rep.  872.  And 
see,  in  general:  U.  S.  —  Raub  v.  Car- 
penter, 187  U.  S.  159,  23  Sup.  Ct.  72, 
47   L.    ed.    119.      Cal.  —  Bird    v.    Utica 
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4.  Provisional  Remedies.  —  The  granting  or  the  refusing  of  pro- 
visional remedies  rests  so  largely  in  the  sound  discretion  of  the  court 
that  orders  relating  thereto  will  not  be  disturbed,  upon  appeal,  un- 
less a  clear  legal  right  has  been  violated,  or  the  court's  discretion 
has  been  improvidently  exercised.1 


Gold  Min.  Co.,  2  Cal.  App.  674,  84 
Pac.  256.  Ind.  —  Jenney  Elec.  Co.  v. 
Branham,  145  Ind.  314,  41  N.  E.  44S, 
33  L.  B.  A.  395.  Mass. —  Com.  v. 
Sturtivant,  117  Mass.  122,  19  Am.  Eep. 
401.  Pa.  —  Stevenson  v.  Ebervale  Coal 
Co.,  203  Pa.  316,  52  Atl.  201.  Vt.  — 
Watriss  V.  Trendall,  74  Vt.  54,  52  Atl. 
118. 

X-Ray  Photograph.  —  With  reference 
to  the  admission  of  photographs  in 
evidence,  it  is  only  in  the  matter  of 
verification  or  authentication  that  the 
trial  judge  has  discretion;  and  whether 
a  picture  or  photograph  is  sufficiently 
verified  is  a  preliminary  question  of 
fact.  Accordingly,  where  the  evidence 
clearly  shows  that  an  X-ray  photo- 
graph was  duly  verified,  it  was  error 
to  exclude  it  as  evidence,  since  in 
ers  of  discretion  the  judge's  dis- 
cretion is  not  unlimited,  and  he  is  not 
at  liberty  to  disregard  the  rules  of 
law  by  which  the  rights  of  parties 
De  Forge  v.  New  York, 
etc.  R.,  178  Mass.  59,  59  N.  E.  669, 
86   Am.   St.   Eep.   464. 

Exhibiting  Personal  Injuries. — 
Where  it  was  claimed  that  the  court 
erred  in  allowing  the  appellee  to  ex- 
hibit his  injured  arm  to  the  jury, 
it  was  held  that  "whether  the  trial 
court  will  permit  an  injured  limb  to 
be  exhibited  to  the  jury  for  any  proper 
purpose  is  a  matter  within  the  dis- 
cretion of  the  court,  and  unless  there 
has  been  an  abuse  of  such  discretion, 
the  ruling  will  not  be  disturbed." 
Swift  &  Co.  r.  Butkowski,  182  111.  18, 
54  N.  E.  1038.  See  also  Chicago 
A.  E.  Co.  v.  Clausen,  173  111.  100, 
50  N.  E.  680. 

Evidence  of  Experiments.  —  It  is  not 
error  to  reject  an  offer  to  show  the  re- 
sult of  an  experiment  made  in  the  man- 
ner and  subject  to  the  conditions  shown 
by  the  evidence  in  a  personal  injury 
case,  "for  the  question  of  the  ad- 
missibility of  evidence  of  experiments 
is  one  which  must  be  left  to  the  dis- 
cretion   of  the  trial   court,   and   its   de- 


that  the  discretion  has  been  abused." 
Thiel  v.  Kennedy,  82  Minn.  142,  84 
N.  W.  657;  Smith  v.  Eailway  Co.,  32 
Minn.   1,  18  N.   W.   827. 

Cross-Exarnination.  —  The  extent  to 
which  cross-examination  may  go  is  so 
largely  a  matter  of  judicial  discre- 
tion that  the  court's  action  relative 
thereto  is  not  reviewable  except  in 
case  of  manifest  abuse.  U.S.  —  Fourth 
Xat.  Bank  v.  Albaugh,  188  U.  S.  734, 
23  Sup.  Ct.  450,  47  L.  ed.  673.  Cal. — 
Grimbley  v.  Ilarrold,  125  Cal.  24,  57 
Pac.  558,  73  Am.  St.  Eep.  19.  Ind. — 
Henderson  v.  Henderson,  165  Ind.  666 
75  N.  E.  269.  Pa.  — Glenn  v.  Phila- 
delphia, etc.  Traction  Co.,  206  Pa.  135, 
55  Atl.  860.  Wis.  — State  v.  Nergaard, 
124  Wis.  414,  102  N.  W.  899. 

1.  Arrest  and  Bail.  —  Dak.  —  Na- 
tional German-Am.  Bank  r.  Eavman, 
6  Dak.  402,  43  N.  W.  703.  HI.  — Walker 
v.  Welch,  14  111.  364;  Bruner  v.  In- 
graham.  2  HI.  556.  N.  Y.  — Clarke  v. 
Eourie,  82  N.  Y.  580.  Vt.  —  Towle 
v.  Richardson,  63  Vt.  96,  20  Atl.  925. 

Attachment  and  Garnishment.  —  Ga. 
O'Connor  r.  Donaldson,  92  Ga.  342,  17 
8.  E.  270.  Kan.  — Moline  Plow  Co.  r. 
Updyke,  48  Kan.  410,  20  Pac.  575. 
Mich. —  Wattles  v.  Lillibridge,  119 
Mich.  356,  78  N.  W.  123:  Noble  v. 
Bonrke,  44  Mich.  193,  6  N.  W.  237 
Neb.— Whipple  v.  mil,  36  Neb.  720,  55 
N.  W.  227.  38  Am.  St.  Eep.  742,  20  L 
E,  A.  313.  Pa.  — First  Nat.  Bank  v. 
Crosby,  179  Pa.  63,  36  Atl.  155;  Hoppes 
r.  Houtz,  133  Pa.  34,  19  Atl.  312.  Wis. 
Davidson  v.  Hackett,  49  Wis.  186,  5 
N.  W.  459. 

Granting  or  Refusing  Injunctions. — 
Werner  Co.  v.  Encyclopedia  Britannica 
Co.,  134  Fed.  831,  1024,  67  C.  C.  A. 
2C1.  See,  however:  U.  S.  —  Harriman 
V.  Northern  Securities  Co.,  197  U.  S 
OJ4.  25  Sup.  Ct.  493.  49  L.  ed.  739. 
D.  C.  —  Whitson  v.  Columbia  Phono- 
graph Co..  18  App.  Cas.  565.  Ga. — 
Humphries  v.  Shocklev,  110  Ga.  279 
34  S.  E.  845.     111.  —  Kewanee  v.  Otley' 


204  Til.  402,  68  N.  E.  388:  New  Ohio 
cision  thereon  will  not  be  interfered  Washed  Coal  Co.  v.  Coal  Belt  R.  Co., 
with,   except   where   it   clearly   appears '  116  El.  App.   153.     Minn.  —  Stillwater 
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5.  Rulings  Relating  to  New  Trials.  —  Orders  granting,2  or  refus- 
ing,3 new  trials  are,  generally,  held  discretionary,  and  consequently 
not  subject  to  review  unless  the  court  abuses  its  discretion. 


Water  Co.  V.  Farmer,  92  Minn.  230,  99-| 
N.    W.    882.      Pa.— Clark    v.    Borough 
of  Luzerne,  196  Pa.  210,  46  Atl.  377. 

Sound  Judicial  Discretion  Is  Meant. 
It  is  not  a  matter  of  discretion 
whether  a  trial  court  may  grant  an 
injunction  in  any  and  all  kinds  of 
cases,  with  or  without  a  reasonable 
showing.  "When  it  appears  from  the 
nature  of  the  case  and  all  the  facts 
that  a  party  is  not  entitled  to  an  in- 
junction, the  granting  thereof  is  error, 
because  unauthorized."  Shilling  r. 
Reagan,  19  Mont.  508,  48  Pac.   1109. 

Appointing  or  Refusing  To  Appoint 
Receivers.  —  U.  S.  —  United  States 
Shipbuilding  Co.  V.  Conklin,  126  Fed. 
132,  60  C.  C.  A.  680;  Briggs  v.  Neal, 
120  Fed.  224,  56  C.  C.  A.  572;  Col- 
trane  V.  Templeton,  106  Fed.  370,  45 
C.  C.  A.  328.  Ga.  —  Burgess  v.  Simp- 
son Grocery  Co.,  128  Ga.  423,  57  S. 
E.  717;  Price  v.  Johnson,  58  Ga.  607. 
111. —  Love  V.  Love,  145  111.  App.  150; 
Garrett  v.  Simpson,  115  111.  App.  62. 
Mich.  —  Rolfe  V.  Burnham,  110  Mich. 
660,  68  N.  W.  980.  Neb.  —  McKenzie 
V.  Beaumont,  70  Neb.  179,  97  N.  W. 
225.  N.  C.  —  Fisher  v.  Southern  Loan 
&  Trust  Co.,  138  N.  C.  90,  50  S.  E. 
592.  Wash.  —  Ridpath  v.  Sans  Poil, 
etc.  Co.,  26  Wash.  427,  67  Pac.  229. 
W.  Va.  —  Lamp  v.  Homestead  Bldg. 
Assn.,  62  W.  Va.  56,  57  S.  E.  249; 
Smith  V.  Brown,  44  W.  Va.  342,  30 
S.  E.  160.  Wyo.  —  O  'Donnell  v.  First 
Nat.  Bank,  9  Wyo.  408,  64  Pac.  337. 

Removing  or  Refusing  To  Remove 
Receivers.  —  U.  S.  —  Milwaukee  &  M. 
R.  Co.  V.  Howard,  131  IT.  S.  (Appendix) 
lxxxi,  18  L.  ed.  252.  Ga.  —  Cohen  v. 
Meyers,  42  Ga.  46.  Pa.  —  Hilliard  v. 
Sterlingworth  R.  Supply  Co.,  221  Pa. 
503,  70  Atl.  819. 

2.  U.  S.  — Clement  V.  Wilson,  135 
Fed.  749,  68  C.  C.  A.  387.  Cal.  —  Von 
Schroeder  v.  Spreckels,  147  Cal.  186,  81 
Pac.  515.  Colo.  —  Monteith  V.  Union 
Pac,  D.  &  G.  R.  Co.,  13  Colo.  App.  421, 
58  Pac.  338.  Idaho.  —  Jones  v.  Camp- 
bell, 11  Idaho  752,  84  Pac.  510.  la.  — 
White  v.  Chicago  &  N.  W.  R.  Co.,  124 
N  W.  162,  126  N.  W.  119;  Chambliss 
v.  Hass,  125  Iowa  484,  101  N.  W.  153, 


68  L.  R.  A.  126.  Kan.  —  Marion  Mfg. 
Co.  v.  Bowers,  71  Kan.  260,  80  Pac.  565. 
Ky.  —  Tradewater  Coal  Co.  v.  Lee,  24 
Ky.  L.  Rep.  215,  68  S.  W.  400.  Mich.  — 
Detroit  Tug  &  Wrecking  Co.  v.  Gart- 
ner, 75  Mich.  360,  42  N.  W.  968.  Minn. 
Gray  v.  Minnesota  Tribune  Co.,  81 
Minn.  333,  84  N.  W.  113.  Mo.  —  War- 
ner v.  St.  Louis  &  M.  R.  Co.,  178- Mo. 
125,  77  S.  W.  67;  Taliaferro  v.  Evans, 
160  Mo.  380,  61  S.  W.  185.  Neb.— 
Kleutsch  v.  Security  Mut.  Life  Ins.  Co., 
72  Neb.  75,  100  N.  W.  139.  N.  Y. — 
Bauer  v.  Metropolitan  St.  R.  Co.,  29 
Misc.  636,  61  N.  Y.  Supp.  164.  Pa. — 
Mover  v.  Phillips,  40  Pa.  Super.  Ct.  1. 
Wash.  —  Griggs  v.  MacLean,  33  Wash. 
244,  74  Pac.  360.  Wis.  —  Eggen  v.  Fox, 
124  Wis.  534,  102  N.  W.   1054. 

Purely  Legal  Questions.  —  "The  trial 
court  exercises  no  discretion  in  de- 
termining a  motion  for  a  new  trial 
based  on  the  ground  of  errors  in  law 
occurring  at  the  trial;  the  exercise  of 
its  discretion  in  granting  or  refusing 
such  motions  is  usually  limited  to  con- 
sideration of  the  evidence,  alleged  new- 
ly discovered  evidence,  and  miscon- 
duct of  counsel  or  prevailing  party. 
When  passing  upon  alleged  errors  of 
law,  purely  legal  propositions,  it  ex- 
ercises no  discretion."  Minn.- — Fitger 
v.  Guthrie  &  Co.,  89  Minn.  330,  94  N. 
W.  888.  S.  D.  — Davis  v.  Cook,  9  S.  D. 
319,  69  N.  W.  18.  Wash.  —  Laurence 
v.  Pederson,  34  Wash.  1,  74  Pac.  1011. 
Wis.  —  Miller  v.  Town  of  Casco,  116 
Wis.  510,  93  N.  W.  447. 

3.  U.  S.  —  Ward  r.  Joslin,  186  U.  S. 
142,  22  Sup.  Ct.  807,  46  L.  ed.  1093;  Ta- 
coma  R.  &  Power  Co.  v.  Geiger,  145 
Fed.  504,  76  C.  C.  A.  252;  Illinois  Cent. 
R.  Co.  v.  Coughlin,  145  Fed.  37,  75  C. 
C.  A.  262.  Cal.  — Rauer's  Law  &  Col- 
lection Co.  v.  Bradbury,  3  Cal.  App.  256, 
84  Pac.  1007.  D.  C.  —  Thomas  v.  Pres- 
brey,  5  App.  Cas.  217.  Ga.  —  Southern 
R.  Co.  v.  Rumsoy,  124  Ga.  742,  52  S.  E. 
812.  Mass.  — Parker  v.  Griffith,  172 
Mass.  87,  51  N.  E.  462.  Mich.  —  Wiest 
v.  Luyendyk,  73  Mich.  661,  41  N.  W. 
839.  Mo.  —  Piano  Mfg.  Co.  v.  Cunning- 
ham, 73  Mo.  App.  376.  S.  D.  —  Palmer 
v.  Schurz,  22  S.  D.  283,  117  N.  W.  150. 
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Orders  based,  for  example,  upon  insufficiency,4  or  weight5  of  evi- 
dence, or  upon  newly  discovered  evidence,6  involving  necessarily  a 
weighing  and  a  determination  of  these  questions,  are  clearly  discre- 
tionary- 

6.  Judgments,  and  Subsequent  Proceedings.  —  Applications  to 
open  or  vacate  judgments  are  addressed  to  the  discretion  of  the  court, 
and  rulings  upon  such  motions  will  not  be  disturbed  upon  review 
where  no  abuse  of  the  court's  discretion  is  shown.7 

Likewise,  rulings  upon  motions  to  amend,8  and  to  modify  judg- 


4.  Cal.  —  Ruppel  v.  United  Bail- 
roads,  1  Cal.  App.  666,  82  Pac.  1073. 
Fla.  —  Farrell  v.  Solarv,  43  Fla.  124,  31 
So.  283.  Ga.  — A.  P.  Brantley  Co.  0. 
Bank  of  Waycross,  112  Ga.  532.  37  S. 
E.  737.  Ky.  —  City  of  Louisville  V. 
Johnson,  24  Ky.  L/Rep.  685,  69  S.  W. 
803.  Minn.  —  Hess  V.  Great  Northern 
R.  Co.,  98  Minn.  198,  108  N.  W.  803 
Mo. —  Taylor  v.  Kansas  City,  P.  &  G. 
R.  Co.,  163  Mo.  183,  63  S.  W.  375.  M.  Y. 
Anderson  V.  Wood,  50  Misc.  595,  99  N. 
Y.  Supp.  474.  N.  D.  — Pengilly  r.  J.  I. 
Case  Thresh.  Mach.  Co.,  11  N.  D.  249, 
91  N.  W.  63.  S.  D.  — Trov  Min.  Co. 
v.  Thomas,  15  S.  D.  238,  88  N.  W.  106. 
Wash.  —  Colvin  v.  Northern  Pac.  R.  Co., 
42  Wash.  5.  84  Pac.  616.  Wis.  — God- 
frey V.  Godfrev,  127  Wis.  47,  106  N.  W. 
814. 

5.  Cal.  —  Lyon  v.  Aronson,  140  Cal. 
365,  73  Pac.  1063;  Bledsoe  V.  Decrow, 
132  Cal.  512,  64  Pac.  397.  Ga.  — John- 
son v  McKay,  119  Ga.  196,  45  S.  E. 
992.  Minn.  —  Farmer  V.  Stillwater 
Water  Co.,  99  Minn.  119,  108  N.  W.  824; 
Price  v.  Churchill,  84  Minn.  519,  88  N. 
W.  11.  Mo.  —  Casev  v.  St.  Louis  Transit 
Co.,  186  Mo.  229,  85  S.  W.  357;  Spauld- 
ing  v.  Citv  of  Edina,  104  Mo.  App.  45, 
78  S.  W.  302. 

6.  U.  S.  —  Board  of  Comrs.  V. 
Keene  Five-Cents  Sav.  Bank,  108  Fed. 
505,  47  C.  C.  A.  464,  s.  c.  110  Fed.  79, 
49  C.  C.  A.  31.  Cal.  —  Linf orth  v.  San 
Francisco  Gas  &  Elec.  Co.,  156  Cal.  58, 
103  Pac.  320;  Kenny  v.  Kennedy,  9  Cal. 
App.  350,  99  Pac.  384.  Conn.  —  Sel- 
leck  r.  Bead,  77  Conn.  15,  58  Atl.  224. 
Ky.  —  Louisville  Bridge  Co.  V.  Allen, 
32  Ky.  L.  Rep.  1209,  107  S.  W.  1191; 
Louisville  &  C.  Packet  Co.  V.  Mulligan, 
25  Ky.  L.  Rep.  1287,  77  S.  W.  704. 
Mass.  —  Freeman  V.  Boston,  178  Mass 
403,  59  N.  E.  1018.  Mo.  —  Schmitt  O 
Missouri  Pac.  R.  Co.,  160  Mo.  43,  60  S. 
W  1043.  Mont.  —  Martin  v.  Corscad- 
den,  34  Mont.  308,  86  Pac.  33.    Neb.  — 


Christensen  v.  Omaha  &  C.  B.  St.  R 
Co.,  85  Neb.  694,  124  N.  W.  96;  Grand 
Lodge  A.  O.  U.  W.  v.  Bartes,  69  Neb. 
631,  96  N.  W.  186,  98  N.  W.  715,  111 
Am.  St.  Rep.  577.  N.  Y.  —  White  v. 
Benjamin,  150  N.  Y.  258,  44  N.  E.  956. 
S.  D.  —  Anderson  v.  Medberg,  16  S.  I). 
329,  92  N.  W.  1087.  Tex.  —  Texas  & 
N.  O.  R.  Co.  v.  Scarborough,  101  Tex. 
436,  108  S.  W.  804.  Wash.  —  Brennan 
v.  Seattle,  39  Wash.  640,  81  Pac.  1092. 
No  Exception  to  General  Rule.  —  In 
the  case  of  Board  of  Comrs.  v.  Keenc 
Sav.  Bank,  108  Fed.  505,  516,  47  C.  C. 
A.  464,  it  was  contended  by  counsel  for 
plaintiff  in  error  that  while  it  was 
conceded  to  be  the  general  rule  that 
rulings  upon  motions  for  new  trials 
were  discretionary,  yet  that  motions 
for  new  trials  upon  newly  discovered 
evidence  was  an  exception  to  such  rule. 
It  was  held,  however,  by  the  court,  that 
the  court  exercises  its  discretion  upon 
this  ground,  as  much  as  when  the 
ground  is  that  the  verdict  was  exces- 
sive, or  that  there  was  irregularity  in 
the  course  of  the  trial.  See,  also,  Mat- 
tox  v.  United  States,  146  U.  S.  140, 
147,  13  Sup.  Ct.  50,  36  L.  ed.  917;  New- 
comb  V.  Wood,  97  U.  S.  581,  24  L.  ed. 
1085. 

7.  Ga.  —  Bowen  v.  Wyeth,  119  Ga. 
687,  46  S.  E.  823.  111.  —  Opperman  v. 
Conway,  117  111.  App.  524.  Minn. — 
Hovt  v.  Lightbody,  93  Minn.  249,  101 
N.  W.  304.  N.  Y.  —  Wadsley  V.  Houck, 
27  App.  Div.  630,  50  N.  Y.  Supp.  167. 
N.  D.  —  Keeney  v.  Fargo,  14  N.  D.  419, 
105  N.  W.  92.  Okla.  —  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Schultz,  103  Pac.  756. 
Ore.  —  Horn  v.  United  Securities  Co., 
47  Ore.  124.  81  Pac.  1009.  S.  C.  —  Mc- 
Mahon  v.  Pugh,  62  S.  C.  506,  40  S.  E. 
961.  Wash.  —  Lindsay  v.  Scott,  56 
Wash.  206,  105  Pac.  462;  Winstone  v. 
Winstone,  40  Wash.  272,  82  Pac.   268. 

8.  The  reviewing  court  will,  on  ap- 
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ments,9  also  orders  in  connection  with  execution  and  judicial  sales,10 
will  not  be  revised  where  the  discretion  has  not  been  arbitrarily  ex- 
ercised. 

7.  Fixing  of  Costs  and  Fees.  —  The  fixing  and  apportioning  of 
costs,11  the  allowance  of  attorneys'  fees,12  the  compensation  of  re- 
ceivers,13 referees,14  masters  in  chancery,15  and  other  officers  of  the 
court,16  are  further  illustrations  of  matters  within  the  sound,  legal 
discretion  of  the  lower  court,  and  such  orders  will  not  be  changed 
on  appeal  in  absence  of  proof  of  discretion  abused. 


peal,  pay  great  deference  to  the  ruling 
of  the  trial  court  in  such  matters.  "It 
would  have  to  be  clearly  and  convinc- 
ingly shown  that  the  judge  had 
violated  his  duty,  and  acted  arbitrar- 
ily, and  in  the  face  of  legal  and  proper 
evidence  afforded  by  the  papers  and 
files  in  the  cause,  or  something  of  rec- 
ord or  in  the  minute  book  or  judge's 
docket,  before  an  appellate  court  would 
require  an  entry  of  amendment  to  be 
made  when  the  trial  judge  whose  judg- 
ment is  sought  to  be  corrected  had  re- 
fused to  do  so."  Becher  v.  Deuser,  169 
Mo.  159,  69  S.  W.  363. 

9.  CaL  —  Black  v.  Black,  149  Cal. 
224,  86  Pac.  505.  Mass.  —  Nelson  v. 
J.  H.  Winchell  &  Co.,  203  Mass.  75, 
89  N.  E.  180.  Wash.  —  O 'Bryan  r. 
American  Inv.  &  Imp.  Co.,  50  Wash. 
371,  97  Pac.  241. 

10.  U.  S.  —  In  re  Shea,  126  Fed. 
153,  61  C.  C.  A.  219.  CaL  — Wheeler 
v.  Eldred,  137  Cal.  37,  69  Pac.  619. 
D.  C.  —  Auerbach  v.  Wolf,  22  App. 
Cas.  538.  HI.  —  Slack  v.  Cooper,  219 
111.  138,  76  N.  E.  84.  Mich.  —  Brewer 
V.  Lanclis,  111  Mich.  217,  69  N.  W. 
493.  N.  C.  —  Uzzle  v.  H.  Weil  &  Bros., 
151  N.  C.  131,  65  S.  E.  755.  Tenn.— 
Savage  r.  Gant  (Tenn.  Ch.  App.),  57 
S.  W.  170.  Vt. — Sartwell  V.  Sowles, 
72  Vt.  270,  48  Atl.  11,  82  Am.  St. 
Rep.  943. 

11.  U.  S.  — Blanks  v.  Klein,  78  Fed. 
395,  24  C.  C.  A.  144.  Ga. —  Davidson 
V.  Story,  106  Ga.  799,  32  S.  E.  867. 
111.  —  McCarthy  V.  Alphons  Custodis 
Chimnev  Const.  Co.,  219  HI.  616,  76 
N.  E.  850;  Wahls  v.  Brandt,  175  Hi. 
354,  51  N.  E.  707.  Me.  — Augusta 
Water  Dist.  v.  Augusta  Water  Co.,  100 
Me.  268,  61  Atl.  176.  Mass.  —  Goodell 
v.  Goodell,  173  Mass.  140,  53  N.  E. 
275;  Leighton  r.  Morrill,  159  Mass.  271, 
34  N.  E.  256.  N.  H.  —  Kivel  V.  Mur- 
ray Cone  Shoe  Co.,  73  N.  H.  523,  63 
Atl.  673.    N.  Y.  —  In  re  Richmond,  168 


N.  Y.  385,  61  N.  E.  647;  Allen  v.  Stev- 
ens, 161  N.  Y.  122,  55  N.  E.  568.  Ore. 
Dimmick  v.  Rosenfeld,  34  Ore.  101,  55 
Pac.  100.  Pa.  —  Pennsylvania  Co.  V. 
Philadelphia  Nat.  Bank,  195  Pa.  34,  45 
Atl.  648.  Wis.  —  In  re  Douges'  Estate, 
103  Wis.  497,  79  N.  W.  786,  74  Am. 
St.  Rep.  885.  Wyo.  —  Rutherford  v. 
Lucerne  Canal  &  Power  Co.,  12  Wyo. 
299,  75  Pac.  445. 

12.  U.  S.  —  Central  Trust  Co.  v. 
Ingersoll,  87  Fed.  427,  31  C.  C.  A. 
41.  111.  —  Ingraham  v.  Ingraham,  169 
111.  432,  48  N.  E.  561,  49  N.  E.  320. 
Ind.  —  Myers  v.  Mutual  Life  Ins.  Co., 
36  Ind.  App.  328,  75  N.  E.  31.  Ky.  — 
Thum  V.  Citizens'  B.  &  L.  Assn. 's  Re- 
ceiver, 26  Ky.  L.  Rep.  2,  80  S.  W.  790. 
N.  Y.  —  Jenney  v.  Lacy,  45  App.  Div. 
630,  60  N.  Y.  Supp.  1033. 

Amount  Must  Be  Reasonable.  —  That 
the  amount  to  be  allowed  does  not  rest 
in  an  arbitrary  determination,  and  that 
the  decision  of  the  lower  court  is  sub- 
ject to  review,  see  In  re  Curtis,  100 
Fed.  784,  41  C.  C.  A.  59. 

13.  U.  S.  —  Braman  v.  Farmers' 
Loan  &  Trust  Co.,  114  Fed.  18,  51  C. 
C.  A.  644.  Ala.  —  Sullivan  Timber  Co. 
v.  Black,  159  Ala.  570,  48  So.  870. 
HI.  —  Culver  v.  Medical  &  Surgical 
Assn.,  206  111.  40,  69  N.  E.  53;  Wilder 
r.  Co-operative  Dist.  &  Rect.  Co.,  136 
111.  App.  359.  Neb.  —  State  v.  Ne- 
braska Sav.  &  Exch.  Bank,  61  Neb. 
496,  85  N.  W.  391.  N.  C.  —  Talbot  V. 
Tyson,  147  N.  C.  273,  60  S.  E.  1125. 
W.  Va.  —  Hulings  V.  Jones,  63  W.  Va. 
696,  60  S.  E.  874. 

14.  Murphy  v.  Jones,  7  Mo.  App. 
570. 

15.  Symms  v.  Chicago,  115  111.  App. 
169. 

16.  Citizens  Nat.  Bank  v.  Calloway, 
19  Ky.  L.  Rep.  1630,  44  S.  W.  104 
(commissioner  to  settle  an  estate) ; 
Stewart    v.    Fidelity    Loan    Assn.,    19 
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F.  Harmless  Error.  —  1.  The  Rule  Stated.  —  When  an  error  com- 
mitted by  the  trial  court  in  the  progress  of  a  case  is  a  harmless  one, 
or  if  its  injurious  effects  or  harmful  character  are  obviated,  so  that 
it  does  not  affect  injuriously,  in  the  final  judgment,  the  right  of  the 
party  against  whom  the  error  was  committed,  it  is  not  a  ground  for 
reversal.17  And  as  a  cause  will  not  be  reversed  upon  a  harmless  er- 
ror,18 by  stronger  reason  a  party  cannot  be  permitted  to  complain  of 
errors  that  are  favorable  to  him.19 

This  latter  rule  is  illustrated  by  favorable  instructions,*0  favor- 

Hannum    v.    Hill,    52    W.    Va.    166.    43 
S.   E.   223. 


Misc.  49,  42  N.  Y.  Supp.  705  (marshal 
for   keeping  property). 

17.  Southern  B.  Co.  r.  Oliver.  1  Ga. 
App.  734,  58  S.  E.  244;  West  Chicago 
St.   E.   Co.  v.   Maday,   188   111.   3 

X.  E.  933,  cited  and  quoted  in  Chicago 
City  E.  Co.  V.  Bundv,  109  111.  App. 
637. 

No  Effect  Upon  Decision.  —  Although 
errors  may  have  been  committed,  yet 
if  the  record  conclusively  shows  that 
they  couM  not  have  affected  the  de- 
cision and  judgment,  they  work  no 
preju'lir-e  and  constitute  no  ground  for 
reversal.  Board  of  Comrs.  v.  Keene 
Sav.  Bank,  108  Fed.  505,  47  C.  C.  A. 
464. 

18.  Some  of  the  numerous  ea=es  to 
this  effect  are  the  following:  Cal. — 
Procter  v.  Southern  Cal.  E.  Co..  130 
Cal.  20.  62  Pac.  306.  Fla.  —  Hartford 
Fire  Ins.  Co.  V.  Bedding.  47  Fla.  228. 
37  So.  62.  110  Am.  St.  Eep.  11*.  67 
L.  E.  A.  518.     Ga.  — Beid  r.  Cal 

114  Ga.  676.  40  S.  E.  712.  Idaho.— 
Smith    v.    Ellis.    7    Idaho    196.    61    Pac. 

695.  111.  —  Lehmann  r.  Warren  Web- 
ster  &  Co..  209  111.  264,  70  N.  E.  600. 
Ind.  —  Ades  V.  Levi.  137  Ind.  506,  37 
X.  E.  388.  la.  — German  Sav.  Bank 
r.  Armour  Packing  Co.,  ','  X.  W.  503. 
Kan.  —  Wilcox  v.  Byington,  36  Kan. 
212,  12  Pac.  826.  *  Ky.  —  Frazer  r. 
Frisbie  Furniture  Co..  27  Kv.  L.  Eep. 
688.  86  S.  W.  539.     Mass.  —  Wf 

r.  Bravl-y.  152  Mass.  133,  24  X.  E. 
1088.  Mo!  —  Beier  r.  St.  Louis  Tr.irmt 
Co.,  197  Mo.  215,  94  S.  W.  876.  Neb. 
Modern  Brotherhood  v.  Cummings,  68 
Xeb.  256,  94  X.  W.  144.  N.  Y. — 
Townsend  r.  Bell,  167  X.  Y.  462.  60 
X.  E.  757.  Okla.  —  Martin  v.  Chicago. 
E.  I.  &  P.  E.  Co.,  7  Okla.  452,  54  Pac. 

696.  Pa.  —  Shultz  r.  Seibel.  209  Pa. 
27,  57  Atl.  1T20.  Va.  — Washington. 
A.  &  Mt.  Y.  E.  Co.  r.  Citv  Council. 
98  ATa.  344.  36  S.  E.  3S5.*  Wash. — 
Grav  r.  Washington  Water  Power  Co., 
30  Wash.  665,  71  Pac.  206.     W.  Va.  — 


19.  TJ.  S.  —  Haines  v.  Spencer,  167 
Fed.  266,  92  C.  C.  A.  658.  Ark. — 
Schenek  v.  Griffith,  74  Ark.  557,  86  S. 
W.  850.  Cal.  — Blood  r.  Munn,  155 
Cal.  22=5,  100  Pac.  694.  Colo.  — Peo- 
ple v.  Clough,  16  Colo.  App.  120,  63 
Pac.  1066.  Ga.  — City  of  Savannah  r 
Champion,  54  Ga.  451.  Idaho.  —  Knol- 
lin  &  Co.  r.  Jones,  7  Idaho  466,  63 
Pac.  638.  HI.  — Garlick  r.  Mutual 
Loan  &  Bldtr.  Assn.,  236  111.  232,  86 
X.  E.  236:  Wallace  v.  Tanner,  lis'  IE. 
App.  639;  Becklenber?  r.  Becklenbere 
102  HI.  App.  504.  Ind.  — Kime  r.  Vet- 
ter,  1,2  Ind.  317,  88  X.  E.  497;  Home 
Sav.  Assn.  r.  Xoblesville  Monthlv  Meet- 
ing (Ind.  App.),  64  X.  E.  478.  "  Ky.  — 
Louisville  &  X.  E.  Co.  v.  Helm  28 
Ky.  L.  Eep.  603,  89  S.  W.  709.  Mich. 
Dalm  v.  Bryant  Paper  Co.,  157  Mich 
550,  122  X.  W.  257.  Mo.  -  Southwest 
Missouri  Elec.   E.   C  -ouri  Pac 

E.  Co..  HO  Mo.  App.  300,  85  S  W 
966.  Neb.  — Eussell  v.  Close's  Estate 
83  Neb.  232,  110  X.  W.  515.  N.  Y. — 
McAfee  v.  Dix,  101  App.  Div.  60  91 
X.  Y.  Supp.  464.  E.  I.  — Nelson  v. 
Braman,  22  E.  I.  283,  47  Atl.  696.  Wyo. 
Gramm  r.  Sterling,  8  Wyo.  527,  59  Pac. 
156. 

20.  U.  S.— Waters-Pierce  Oil  Co.  v. 
Van  Elderen,  137  Fed.  557,  70  C.  C.  A. 
255;  Easton  v.  George  Wostenholm  & 
Son,  137  Fed.  524,  70  C.  C.  A.  108- 
Delaware.  L.  &  W.  E.  Co.  v.  Devore  122 
Fed.  791,  58  C.  C.  A.  543:  Xorthern  Pac 
E.  Co.  v.  Mix.  121  Fed.  476,  57  C.  C  A 
592.  Ark. —  St.  Louis.  I.  M.  &  S.  E. 
Co.  r.  Dooley,  77  Ark.  561,  92  S.  W.  789. 
Cal.  — Baker  r.  Borello,  136  Cal.  160 
68  Pac.  591.  Colo.  —  Citv  of  Colo' 
Springs  v.  Floyd,  19  Colo.  App.  167 
73  Pac.  1092.  Conn.  —  Shmilovitz 
r.  Bares,  75  Conn.  714.  55  Atl.  560.  Fla. 
Supreme  Lodge  K.  P.  r.  Lipscomb,  50 
Fla.   406,   39   So.    637.     Ga.  —  Southern 
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able  assessments  of  damages,21  and  favorable  results  in  rulings  upon 
evidence,"  where,  although  error  may  have  been  committed,  never- 
theless the  benefited  party  is  not  the  one  to  complain. 

Error  Must  Be  Material. —  A  reviewing  court  will  also  disregard  im- 
material errors,  since  prejudicial  error  must  affect  the  substantial 
rights  of  the  complaining  party.23  Although  rulings  may  be  techni- 
cally erroneous,  yet,  if  they  are  of  so  little  consequence  as  not  to  be  in 

R.  Co.  v.  Morris,  119  Ga.  234,  46  S.  E.l 
85.  111.  — Com.  Elec.  Co.  v.  Rose,  214 
111.  545,  73  N.  E.  780.  Ind.  —  Pennsyl- 
vania Co.  V.  Horton,  132  Ind.  189,  31 
N.  E.  45;  Baltimore,  etc.  R.  Co.  V. 
Cavanaugh,  35  Ind.  App.  32,  71  N.  E. 
239.  la.  — Pierce  v.  Doolittle,  130 
Iowa  333,  106  N.  W.  751,  6  L.  R.  A.  (N. 
S.)  143.  Kan. —  Kansas  City,  etc.  R. 
Co.  V.  Lane,  33  Kan.  702,  7  Pac.  587. 
Ky.  —  Kentucky  Lumb.  Co.  v.  Smith,  26 
Ky.  L.  Rep.  937,  82  S.  W.  977.  Mass. 
Freeman  v.  Travelers  Ins.  Co.,  144 
Mass.  572,  12  N.  E.  372.  Mich. — 
Plymouth  v.  Pere  Marquette  R.  Co.,  139 
Mich.  347,  102  N.  W.  947.  Mo. — 
Phelan  v.  Granite  Bituminous  Pav.  Co., 
115  Mo.  App.  423,  91  S.  W.  440.  Mont. 
Hoar  v.  Hennessy,  29  Mont.  253,  74  Pac. 
452.  Neb.  —  Darr  V.  Donovan,  73  Neb. 
424,  102  N.  W.  1012.  Nev.  —  Eager  v. 
Mathewson,  27  Nev.  220,  74  Pac.  404. 
N.  H.  — Mandigo  V.  Healey,  69  N.  H. 
94,  45  Atl.  318.  N.  Y.  —  Heyert  v. 
Rewbman,  86  N.  Y.  Supp.  797.  N.  C.~ 
Gordon  v.  Seaboard  Air  Line  R.  Co.,  132 
N.  C.  565,  44  S.  E.  25.  Okla.  —  Gorman 
v.  Hargis,  6  Okla.  360,  50  Pac.  92.  Ore. 
Bingham  v.  Lipman,  40  Ore.  363,  67 
Pac.  98.  Pa.  —  Lillie  V.  American  Car 
&  Foundry  Co.,  209  Pa.  161,  58  Atl.  272. 
S.  C.  —  Thompson  V.  Security  Trust  & 
Life  Ins.  Co.,  63  S.  C.  290,  41  S.  E.  464. 
Tenn.  —  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hatch,  116  Tenn.  580,  94  S.  W.  671. 
Tex.  — San  Antonio  &  A.  P.  R.  Co.  v. 
Gonzales,  31  Tex.  Civ.  App.  321,  72  S. 
W.  213.  Va.  —  McMurray  V.  Dixon, 
105  Va.  505,  54  S.  E.  481.  Wash. — 
Tham  v.  J.  T.  Steeb  Shipping  Co.,  39 
Wash.  271,  81  Pac.  711.  Wis.  — Fried- 
rich  v.  Milwaukee,  118  Wis.  254,  95  N. 
W.  126. 

21.  Ala.  —  Macdonald  v.  State,  143 
Ala.  101,  39  So.  257.  Ark. —  Arnold 
v.  McBride,  78  Ark.  275,  93  S.  W.  989. 
Cal.  —  McClung  v.  Moore,  138  Cal.  181, 
71  Pac.  98;  Sutro  v.  Easton  Eldridge  & 
Co.,  130  Cal.  339,  62  Pac.  558.  Colo.— 
Lynch  v.  Smyth,  25  Colo.  103,  54  Pac. 
634.  Conn.  —  Galvano  Type  Engraving 
Co.   v.   Jackson,  77   Conn.   564,   60   Atl. 
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127.  Ga.  — Atlanta  &  B.  Air  Line  R. 
V.  Weaver,  121  Ga.  466,  49  S.  E.  291. 
111.  —  Morgan  &  Wright  v.  McCaslin, 
213  111.  358,  72  N.  E.  1066;  Kessel  V. 
Mayer,  118  111.  App.  267.  Ind.  —  Leedy 
V.  Capital  Natl.  Bank,  35  Ind.  App.  247, 
73  N.  E.  1000.  Kan. —  Fourth  Nat. 
Bank  v.  Frost,  70  Kan.  480,  78  Pac.  825. 
Mich.  —  Hoffman  v.  H.  M.  Loud  &  Sons 
Lumb.  Co.,  138  Mich.  5,  100  N.  W.  1010, 

104  N.  W.  424.  Miss.  —  Louisville  & 
N.  R.  Co.  v.  Thomas,  87  Miss.  600,  40 
So.  257.  Mo.  —  Morrow  v.  Pike  Coun- 
ty, 189  Mo.  610,  88  S.  W.  99.  Mont. — 
Town  of  White  Sulphur  Sprgs.  V 
Pierce,  21  Mont.  130,  53  Pac.  103.  N.  Y. 
Desmond  v.  Crane,  39  App.  Div.  190,  5i 
N.  Y.  Supp.  266.  Ore.  —  McMahon  r. 
Duffy,  36  Ore.  150,  59  Pac.  184.  Va.  — 
Newport    News,    etc.    Co.    v.    Bickford, 

105  Va.  1S2,  52  S.  E.  1011.  Wash. - 
Deaton  v.  Lawson,  10  Wash.  486,  82 
Pac.  879,  111  Am.  St.  Rep.  922,  2  L.  R. 
A.   (N.  S.)   392. 

22.  G-a.  —  Rooney  r.  Southern  Bldg. 
&  Loan  Assn.,  119  Ga.  941,  47  S.  E.  345. 
IU.  —  Murdock  v.  Murdock,  111  III. 
App.  375.  N.  Y.  —  Becker  v.  Laitin,  23 
Misc.  756,  50  N.  Y.  Supp.  635.  Ore. — 
Mullaney  v.  Evans,  33  Ore.  330,  54  Pac. 
886.  S.  C  — Southern  R.  Co.  V.  Carroll, 
86  S.  C.  56,  67  S.  E.  4.  Tex.  —  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  F.  A.  Piper 
Co.  (Tex.  Civ.  App.),  115  S.  W.  107. 
Vt.—  Ware  v.  Childs,  82  Vt.  359,  73 
Atl.  994.  Wis.  — White  v.  White,  140 
Wis.  538,  122  N.  W.  1051;  Crouse  v. 
Chicago  &  N.  W.  R.  Co.,  102  Wis.  196, 
78  N.  W.  446. 

23.  Cal.  —  In  re  Parsons '  Estate,  65 
Cal.  240,  3  Pac.  817.  111.  —  Tiernev  v 
Kane,  133  111.  App.  72;  Patterson  r. 
Northern  Trust  Co.,  132  111.  App.  208 
Kan. -Salina  Mill  &  El.  Co.  v.  Hoyne 
10  Kan.  App.  579,  63  Pac.  660.  Mo. — 
Shortel  V.  St.  Joseph,  104  Mo.  114,  13 
S.  W.  397,  24  Am.  St.  Rep.  317.  Neb. 
Kimmerly  v.  McMichael,  83  Neb.  789, 
120  N.  W.  487.  Tex.  —  Neyland  v. 
Texas  Yellow  Pine  Lumb.  Co.,  26  Tex 
Civ.  App.  417,  64  S.  W.  696. 
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any  substantial  sense  prejudical,  they  will  not  warrant  a  reversal.-1 
Must  Affect  Result.  —  As  a  general  rule,  an  error  to  be  prejudicial 
must  affect  the  final  decision.25 

Right  Result  Reached.  —  Although  there  may  have  been  irregularities 
or  errors  in  the  proceedings,  yet  where  no  positive  right  of  a  party 
has  been  denied,  it  is  also  a  well  established  rule  that  if  the  right 
result  was  reached,  such  irregularities  or  errors  will  be  regarded,  on 
review,  as  harmless.26 

2.  Rulings  Upon  Pleadings.  —  Although  the  court  may  have  erred 
in  striking  out  certain  pleadings,  or  parts  thereof,  yet  if  complainant 
was  permitted  to  present,  under  the  remaining  pleadings,  the  facts 
alleged  in  the  parts  stricken  out,  the  error  was  harmless;27   and, 

24.  U.  S.  — Crawford  V.  Foster,  84 
Fed.  939,  28  C.  C.  A.  576.  Ala.  —  Long- 
shore v.  State,  137  Ala.  636,  34  So.  684. 
Cal.  —  Elder  v.  Justice  Court,  136  Cal. 
364,  68  Pac.  1022.  Ga.  —  Garmany  v. 
Lawton,  124  Ga.  876,  53  S.  E.  669,  110 
Am.  St.  Rep.  207.  111.  —  E.  A.  Moore 
Fura.  Co.  V.  W.  &  J.  Sloane,  166  111.  457 

46  N.  E.  1128.  Ind.  —  Butt  v.  Butt.  118 
Ind.  31,  20  N.  E.  538.  Kan.  —  Honce 
V.  Schram,  73  Kan.  368,  85  Pac.  535. 
Ky.  —  Carpenter  r.  Stephens,  25  Kv.  L. 
Rep.  551,  76  S.  W.  42.  Mo.  —  Carmody 
r.  Hanick,  99  Mo.  App.  357,  73  S.  W. 
344.  Neb.  — Hawke  v.  Kerr,  72  Neb. 
848,  101  X.  W.  1023.  N.  Y.  —  Adams 
r.  Elwood,  176  N.  Y.  106,  68  N.  E.  126. 
N.  D.  —  Rapp  v.  Hansen,  15  N.  D.  151, 
107  N.  W.  48.  Okla.  — Linderman  V. 
Nolan,  16  Okla.  352,  83  Pac.  796.  Utah. 
Popp  v.  Daisy  Gold  Min.  Co.,  27  Utah 
83,  74  Pac.  426. 

25.  U.  S.  —  Board  of  Comrs.  v.  Keene 
Five    Cents    Sav.    Bank,    108    Fed.    505, 

47  C.  C.  A.  464,  s.  c.  110  Fed.  79,  49 
C.  C.  A.  31.  Ala.  — Roval  v.  Goss,  154 
Ala.  117,  45  So.  231.  Cal.  —  Salmon  v. 
Rathjens,  152  Cal.  200,  92  Pac.  733. 
Colo. —  Allen  v.  Swadley,  46  Colo.  r,U, 
105  Pac.  1097.  Ga.  — Steele  v.  Central 
of  Ga.  R.  Co.,  123  Ga.  237,  51  S.  E. 
438;  Walker  v.  J.  L.  Rilev  &  Co.,  6  Ga. 
App.  519,  65  S.  E.  301.  Idaho.  —  In  re 
McVav's  Estate,  14  Idaho  56,  93  Pac. 
28.  Ind.  —  Thiebaud  V.  Tait,  138  Ind. 
238,  36  N.  E.  525;  Pichon  v.  Martin,  35 
Ind.  App.  167,  73  N.  E.  1009.  Miss. — 
Melton  Hdw.  Co.  V.  Heidelberg,  91  Miss. 
598,  44  So.  857.  Mo.  —  Dee  v.  Naehbar, 
207  Mo.  680,  106  S.  W.  35.  N.  Y.  — 
Austin  v.  Slocum,  165  N.  Y.  667,  59  N. 
E.  1118.  Tex.  —  Harris  v.  Robinson  &| 
Martin,  49  Tex.  Civ.  App.  437,  109  S.  ] 
W.  400;  Northwestern  Nat.  Life  Ins. 
Co.   v.   Blasingame,  38    Tex.   Civ.   App.  ' 


402,  85  S.  W.  819.     Wash.  -  Curtis  v. 
Parks,  57  Wash.  223,  106  Pac.  740. 

26.  U.  S.  —  Aetna  Indem.  Co.  v.  J. 
R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  545, 
S3  C.  C.  A.  431.  Ala,  — Suell  v.  Derri- 
t-ott,  161  Ala.  259,  49  So.  895.  Cal. — 
Bechtel  v.  Chase,  156  Cal.  707,  106  Pac. 
81.  Colo.  —  McNicholas  v.  Lake,  13 
Colo.  App.  164,  56  Pac.  987.  Ga.  —  Mu- 
tual Loan  &  Banking  Co.  V.  Hope,  112 
Ga.  729,  38  S.  E.  63.  111.  —  Chicago  r. 
Jackson,  196  111.  496,  63  N.  E.  1013, 
1135;  McDowell  v.  Jones,  116  111.  App. 
13.  Ind.  — Inland  Steel  Co.  v.  Yedinak, 
172  Ind.  423,  87  N.  E.  229;  Orr  v.  Leath- 
ers, 27  Ind.  App.  572,  61  N.  E.  941. 
Kan.  —  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sadler,  38  Kan.  128,  16  Pac.  46.  Me. — 
Inhabitants  of  Winslow  r.  Inhabitants 
of  Troy,  97  Me.  130,  53  Atl.  1008. 
Miss. —  Evans  V.  M.  C.  Lilly  &  Co., 
48  So.  612.  Mo.  —  Meeks  v.  Clear  Jack 
Min.  Co.,  141  Mo.  App.  648,  124  S.  W. 
1084;  Carmodv  V.  Hanick,  99  Mo.  App. 
357,  73  S.  W.  344.  Mont.  —  Carr,  Ry- 
der &  Adams  Co.  V.  Closser,  27  Mont. 
94,  69  Pac.  560.  Neb.— Goss  v.  Chicago, 
B.  &  Q.  R,  Co.,  84  Neb.  651,  121  N.  W. 
963;  In  re  Owen's  Estate,  73  Neb.  840, 
103  N.  W.  675.  Nev.  — Yori  v.  Cohn, 
26  Nev.  206,  65  Pac.  945,  67  Pac.  212. 
N.  M.  —  Pearce  v.  Strickler,  9  N.  M. 
467,  54  Pac.  748.  N.  Y.  —  Von  Au  v. 
Magenheimer,  196  N.  Y.  510,  89  N.  E. 
1114.  Okla.  —  Graham  v.  Heinrich,  13 
Okla.  107,  74  Pac.  328.  Tex.  — Wright 
v.  Hooker  (Tex.  Civ.  App.),  118  S.  W. 
765.  Utah.  —  Bown  v.  Owens,  106  Pac. 
708;  Azzalia  V.  St.  Claire,  23  Utah  401, 
64  Pac.  1106.  W.  Va.  —  Jeffrey  v. 
Lemon,  58  W.  Va.  662,  52  S.  E.  769. 
Wyo.  —  David  v.  Whitehead,  13  Wyo. 
189,  79  Pac.  923. 

27.     Ala.  —  Louisville  &  N.  R.  Co.  v. 
Smith,  141  Ala.  335,  37  So.  490.    Conn. 
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while  irrelevant  matter  in  pleadings  should  be  stricken  out,  upon  mo- 
tion, nevertheless  a  refusal  to  do  so  is  not  prejudicial  error.28 

Demurrers.  —  Errors  in  sustaining  demurrers  may  be  rendered  harm- 
less when  the  pleadings  have  been  amended  and  the  cause  heard 
thereon.29  Moreover,  a  demurrer,  erroneously  sustained,  to  part  of 
a  pleading  cannot  be  held  to  result  in  prejudicial  error  where  facts 
alleged  in  such  part  are  provable  under  other  parts.30 

Likewise,  a  demurrer  to  a  part  of  a  pleading,  improperly  over- 
ruled, cannot  be  said  to  be  harmful,  when  the  'remaining  parts  are 
equally  effective  for  presenting  all  the  evidence.31 

3.  Competency  of  Jurors.  —  A  challenge  for  cause,  erroneously 
overruled,  is  not  prejudicial  where  the  juror  was  afterwards  peremp- 
torily challenged,  and  where  complainant's  peremptory  challenges 
were  not  exhausted  when  all  the  jurors  were  accepted.32  Where,  also, 


Robinson  v.  National  Frat.  League,  81 
Conn.  707,  71  Atl.  1096.  Ind.  —  Jones 
V.  State,  153  Ind.  440,  55  N.  E.  229; 
Schnull  v.  Cuddy,  36  Ind.  App.  262,  74 
N.  E.  1030.  la.  —  Shambaugh  v.  Cur- 
rent, 111  Iowa  121,  82  N.  W.  497;  Gorn- 
ing  v.  Fitzgerald,  105  Iowa  507,  75  N. 
W.  358.  Ky. —  Dorman  v.  Sebree,  21 
Ky.  L.  Eep  634,  52  S.  W.  809.  Ore. — 
Zorn  v.  Livesley,  44  Ore.  501,  75  Pae. 
1057.  Tex.  —  Nowlin  v.  Hall,  97  Tex. 
441,  79  S.  W.  806.  Va.  —  Merrirrian  V. 
Cover,  Drayton  &  Leonard,  104  Va.  428, 
51    S.   E.   817. 

28.  Ala.  —  Montgomery  St.  R.  v. 
Mason,  133  Ala.  508,  32  So.  261.  Cal. 
Higgins  V.  San  Diego  Sav.  Bank,  129 
Cal.  184,  61  Pae,  943.  Colo.  — Flint  v. 
Hubbard,  16  Colo.  App.  464,  66  Pae. 
446.  111.  — Deane  v.  John  A.  Tolman 
Co.,  83  111.  App.  486.  Ind.  —  Conner 
v.  Andrews  Land,  Home  &  Imp.  Co.,  162 
Ind.  338.  70  N.  E.  376.  la.  —  Kennedy 
t?.  Roberts,  105  Iowa  521,  75  N.  W.  363. 
Kan.  —  Bankers'  Union  of  the  World 
V.  Pickens,  70  Kan.  886,  79  Pae.  148. 
Okla.  —  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Marks,  11  Okla.  82,  65  Pae.  996.  Wash. 
Reynolds  v.  Great  Northern  R.  Co.,  40 
Wash.  163,  82  Pae.  161,  111  Am.  St. 
Rep.  883. 

29.  Ala. — Green  v.  Bessemer,  etc.  Co., 
50  So.  289;  Bessemer  v.  Southern  R.  Co., 
157  Ala.  428,  48  So.  103;  Roberts  v. 
Cleburne  County,  116  Ala.  378,  22  So. 
545;  Laughran  v.  Brewer,  113  Ala.  509, 
21  So.  415.  Colo.  —  Colorado  Fuel  & 
Iron  Co.  v.  Chappell,  12  Colo.  App.  385, 
55  Pae.  606.  Fla.  —  Muller  v.  Ocala 
Foundrv  and  Mach.  Works,  49  Fla.  189, 
38  So.  64.  Ga.  —  Jones  v.  Pitts,  98  Ga. 
521,  25  S.  E.  573.  Idaho.  —  Havlick  v. 
Davidson,   15   Idaho   787,   100   Pae.   91. 

vol.  n 


Ind.  —  Whiteley  Malleable  Castings  Co. 
v.  Bevington,  25  Ind.  App.  391,  58 
N.  E.  268.  Ky.  —  Atkeson  V.  Salyer's 
Admr.,  23  Ky.  L.  Rep.  836,  64  S.  W. 
443.  Wash.  —  Richardson  v.  Cooper,  51 
Wash.  507,  99   Pae.  577. 

30.  U.  S.  — McCrea  V.  Parsons.  112 
Fed.  917,  50  C.  C.  A.  612.  Ala. — 
United  States  Fid.  &  Guar.  Co.  v. 
Damskibsaktieselskabet  Habil,  138  Ala, 
348,  35  So.  344;  R.  D.  Burnett  Cigar 
Co.  v.  Art  Wall  Paper  Co.,  51  So.  263. 
Conn. —  Old  Saybrook  v.  Milford,  76 
Conn.  152,  56  Atl.  496.  111. —  Barker 
V.  Barth,  192  111.  460,  61  N.  E.  388; 
Tokheim  Mfg.  Co.  V.  Stoyles,  142  111. 
App.  198.  Ind.  —  New  Kanawha  Coal 
&  Min.  Co.  v.  Wright,  163  Ind.  529,  72 
N.  E.  550;  Conklin  v.  Dougherty  (Ind. 
App.),  89  N.  E.  893;  People's  State 
Bank  v.  Ruxer,  38  Ind.  App.  420,  78 
N.  E.  337.  Ky.  —  Louisville  &  N.  R. 
Co.  v.  Beeler,  123  S.  W.  254.  Md.  — 
Fisher  V.  Diehl,  94  Md.  112,  50  Atl.  432. 
Wyo.  —  Martin  v.  Platte  Valley  Sheep 
Co.,  12  Wyo.  432,  76  Pae.  571,  78  Pae. 
1093. 

31.  Cal.  —  Rawlinson  v.  Christian 
Press  Assn.  Pub.  Co.,  139  Cal.  620,  73 
Pae.  468;  Macomber  v.  Bigelow,  126 
Cal.  9,  58  Pae.  312.  Ind.  — Conner  v. 
Andrews  Land,  Home  &  Imp.  Co.,  162 
Ind.  338,  70  N.  E.  376;  Doty  v.  Patter- 
son, 155  Ind.  60,  56  N.  E.  668;  Leonard 
v.  City  of  Terre  Haute  (Ind.  App.),  93 
N  E.  872;  Bowen  r.  W.  O.  Eaton  &  Co. 
(Ind.  App),  89  N.  E.  961.  Tex.  — Dal- 
las Consol.  Elec.  St.  R.  Co.  v.  McAllis- 
ter, 41  Tex.  Civ.  App.  131,  90  S.  W.  933. 
W.  Va.  —  Haigh  r.  United  States  Bldg., 
Land  &  Loan  Assn.,  19  W.  Va.  792. 

32.  Colo.  —  Union  Pae.  R.  Co.  v. 
Tracey,    19    Colo.    331,    35    Pae,    537; 
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a  competent  juror  is  rejected  by  the  court,  yet  if  another  competent 
juror  is  selected  in  his  place  no  prejudicial  error  results.33 

4.  Witnesses.  —  Though  improper  forms  of  questions  were  put  to 
witnesses,  as,  for  example,  suggestive  and  leading  questions,  no  harm- 
ful error  exists  unless  the  party  complaining  was  prejudiced  by 
the  answer.34  Moreover,  although  an  objection  to  a  question  should 
have  been  sustained,  yet  where  the  answer  consists  of  entirely  ad- 
missible matter,35  or  where  the  witness  says  that  he  cannot  answer 


Blackmail  V.  Edsall,  17  Colo.  App.  429, 
68  Pac.  790.  Fla.  —  Green  v.  State,  40 
Fla.  191,  23  So.  851.  111.  —  Matthews 
v.  Granger,  196  111.  164,  63  N.  E.  658. 
Ind.  —  Indianapolis  St.  R.  Co.  V.  Bor- 
denchecker,  33  Ind.  App.  138,  70  N.  E. 
995;  Terre  Haute  Electric  Co.  v.  Wat- 
son, 33  Ind.  App.  124,  70  N.  E.  993. 
Mich.  —  People  V.  Barker,  60  Mich.  277, 
27  N.  W.  539,  1  Am.  St.  Rep.  501.  Nev. 
Burch  v.  Southern  Pac.  Co.,  104  Pac. 
225.  Ohio.  —  Betten  v.  Toledo  &  O.  C. 
R,,  29  Ohio  C.  C.  53.  Pa.  —  Com.  v. 
Fry,  198  Pa.  379,  48  Atl.  257.  Tex. — 
Yecker  V.  San  Antonio  Tract.  Co.,  33 
Tex.  Civ.  App.  £39,  76  S.  W.  780.  Wash. 
State  r.  McCann,  16  Wash.  249,  47  Pac. 
443,  49  Pac.  216. 

Error  Cured  by  Party's  Own  Action. 
A  case  -will  not  be  reversed  for  an  error 
of  the  court  which  the  party  cures  by 
his  own  action.  Consequently,  where 
a  juror  was  ineligible,  under  the  stat- 
ute, because  of  his  previous  service  as 
talesman  at  the  same  term  of  court,  and 
was  challenged  for  such  cause,  which 
challenge  was  erroneously  overruled, 
whereupon  he  was  challenged  peremp- 
torily, yet  since  the  record  did  not  show 
that  the  party's  peremptory  challenges 
were  exhausted,  the  error  will  be 
deemed  cured.  Wiley  V.  Keokuk,  6 
Kan.  94. 

Party  Entitled  to  All  His  Peremptory 
Challenges.  —  It  is  reversible  error  to 
deprive  a  party  of  his  statutory  right 
to  challenge  peremptorily  the  number 
of  jurors  limited  by  the  statute,  and 
where  a  challenge  for  cause  (in  that 
a  person  is  over  sixty  years  of  age)  is 
overruled,  and  the  party  exhausts  his 
peremptory  challenges  in  challenging 
peremptorily  such  person,  the  case  must 
be  remanded  for  the  error  thus  commit- 
ted. North  Chicago  Elec.  R.  Co.  v. 
Moosman,  P",  111.  App.  172.  See.  also, 
Lombardi  v.  California  St.  Cable  R.  Co., 
124  Cal.  311,  57  Pac.  66. 

Prejudice    Must    Be    Shown. — It    is 


held,  however,  in  some  jurisdictions, 
that  something  more  must  be  shown 
than  a  mere  exhaustion  of  peremptory 
challenges,  and  that  it  must  appear  that 
some  objectionable  person  took  his 
place  on  the  jury  who  would  otherwise 
have  been  excluded  by  a  peremptory 
challenge.  Endowment  Rank  K.  of  P. 
17.  Steele,  108  Tenn.  624,  69  S.  W.  336, 
quoting  Thompson,  Juries,  p.  309.  See, 
also,  Wooten  v.  State,  99  Tenn.  189,  41 
S.  W.  813. 

33.  U.  S.  — Marande  v.  Texas  &  P. 
R.  Co.,  124  Fed.  42,  59  C.  C.  A.  562. 
Ark.  —  Decker  V.  Laws,  74  Ark.  286, 
85  S.  W.  425.  Ind.  —  Pittsburg,  etc. 
R.  Co.  v.  Montgomery,  152  Ind.  1,  49 
N.  E.  582,  71  Am.  St.  Rep.  301.  Mich. 
Quay  v.  Duluth,  etc.  R.  Co.,  153  Mich. 
567,  116  N.  W.  1101;  Commercial  Bank 
v.  Chatfield,  121  Mich.  641,  80  N.  W. 
712;  Brennan  V.  O'Brien,  121  Mich. 
491,  80  N.  W.  249.  Neb.  — Smith  v. 
Meyers,  52  Neb.  70,  71  N.  W.  1006. 
Ohio.  —  Loudenback  v.  Lowry,  4  Ohio 
C.  C.  65,  2  O.  C.  D.  422. 

34.  Cal. —  Perkins  v.  Sunset  Tel.  & 
Tel.  Co.,  155  Cal.  712,  103  Pac.  190.  Ga. 
City  of  Rome  V.  Stewart,  116  Ga.  738, 
42  S.  E.  1011.  Md.  —  Miller  v.  Leib, 
109  Md.  414,  72  Atl.  466.  Mo.  — Mc- 
Cafferv  V.  St.  Louis  &  M.  R.  Co.,  192 
Mo.  144,  90  S.  W.  816.  S.  D.  —  Reeves 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  123  N. 
W  498.  Tex.  —  O'Farrell  v.  O'Farrell 
(Tex.  Civ.  App.),  119  S.  W.  899;  San 
Antonio  V.  Porter,  24  Tex.  Civ.  App. 
444  59  S.  W.  922.  Va.  —  Richmond  & 
P.  Elec.  R.  Co.  v.  Rubin,  102  Va.  809. 
47  S.  E.  834;  Washington,  A.  &  Mt.  V. 
E.  R.  Co.  v.  Quayle,  95  Va.  741,  30  S. 
E.  391. 

35.  Fla.  —  Tounglove  v.  Knox,  44 
Fla.  743,  33  So.  427.  Ga.  — Atlanta 
Consol.  St.  R.  Co.  V.  Bates,  103  Ga.  333, 
30  S.  E.  41.  HI-  —  Deane  V.  Denver  & 
R.  G.  R.  Co.,  77  111.  App.  242.  la. — 
Jones  v.  Shelby  County,  124  Iowa  551, 
100  N.  W.  520;   Christensen  V.  Thomp- 
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the  question  through  lack  of  knowledge,36  the  error  is  harmless. 
5.  Admission  of  Evidence.  —  Although  evidence  may  be  errone- 
ously admitted,  it  is  harmless  unless  prejudicial  to  the  party  alleging 
the  error;37  as  is  the  case  when  the  facts  thus  elicited  are  sufficiently 
established  by  other  and  proper  evidence,38  or  when  the  fact  thus 


son,  123  Iowa  717,  99  N.  W.  591.  Kan. 
Jewell  City  V.  Van  Meter,  70  Kan.  887, 
79  Pac.  149.  S.  D.  —  Miller  v.  McCon- 
nell,  23  S.  D.   137,  120  N.  W.   888. 

36.  Ala.  —  Gates  v.  Morton  Hdw. 
Co.,  146  Ala.  692,  40  So.  509.  Ariz.— 
Title  Guar.  &  Surety  Co.  v.  Nichols,  100 
Pac.  825.  Conn.  —  Nesbit  V.  Crosby,  74 
Conn.  55-f,  51  Atl.  550.  Ga.  —  Travel- 
ers Ins.  Co.  V.  Thornton,  119  Ga.  455, 
46  S.  E.  678.  111. —  Mutual  Life  Ins. 
Co.  v.  Allen,  212  111.  134,  72  N.  E.  200. 
la.  —  D.  M.  Osborne  &  Co.  v.  Einglancl 
&  Co.,  122  Iowa  329,  98  N.  W.  116. 
Mass.  —  Higgins  V.  Shepard,  186  Mass. 
57,  70  N.  E.  1014.  Mo.  —  Eoe  v.  Bank 
of  Versailles,  167  Mo.  406,  67  S.  W. 
303.  Mont.  —  McCormick  v.  Johnson, 
31  Mont.  266,  78  Pac.  500.  N.  C.  — 
Hendricks  V.  Western  Union  Tel.  Co., 
126  N.  C.  304,  35  S.  E.  543,  78  Am.  St. 
Rep.  658.  S.  C.  —  Mitchiner  v.  West- 
ern Union  Tel.  Co.,  70  S.  C.  522,  50  S. 
E.  190.  Tex.  — Luling  Oil  Mfg.  Co.  v. 
Gohmert,  50  Tex.  Civ.  App.  606,  110  S. 
W.  772.  Vt.  — Marcy  v.  Parker,  78  Vt. 
73,  62  Atl.  19;  Coolidge  v.  Ayers,  77  Vt. 
448,  61  Atl.  40. 

37.  U.  S.  —  Fidelity  Mut.  Life  Assn. 
v.  Mettler,  185  U.  S.  308,  22  Sup.  Ct. 
662,  46  L.  ed.  922;  Security  Trust  Co. 
v.  Robb,  142  Fed.  78,  73  C.  C.  A.  302. 
Ala.  —  Walling  v.  Morgan  County,  126 
Ala.  326,  28  So.  433.  Ark.  — Lovell  v. 
Sneed,  79  Ark.  204,  95  S.  W.  157.  Cal. 
In  re  Angle's  Estate,  148  Cal.  102,  82 
Pac.  668.  Colo.  —  Fisk  Min.  &  Mill  Co. 
v.  Reed,  32  Colo.  506,  77  Pac.  240.  Ga. 
Almand  v.  Equitable  Mortg.  Co.,  113 
Ga.  983,  39  S.  E.  421.  HI.  —  Garibaldi 
&  Cuneo  V.  O'Connor,  210  111.  284, 
71  N.  E.  379,  66  L.  R.  A.  73.  Ind.— 
Stamets  v.  Mitchenor,  165  Ind.  672,  75 
N.  E.  579.  la.  —  Egan  V.  Smith,  121  X. 
W.  1028;  Vohs  r.  A.  B.  Shorthill  Co., 
124  Iowa  471,  100  N.  W.  495.  Kan.— 
Bonebrake  v.  Tauer,  07  Kan.  827,  72 
Pac.  521.  Ky.  —  Illinois  Cent.  R.  Co. 
r.  Crockett,  25  Ky.  L.  Rep.  1089,  79 
S.  W.  235.  Md.  —  Marl  in  V.  Mooro,  99 
M<1  41,  57  Atl.  671.  Mass.  —  Downey 
V.  Lancy,  178  Mass.  465,  59  N.  E. 
L015.  Mich.  —  Heagany  v.  National 
I  nion,     1  13     Mich.     186,     L06     N.     W. 

vol  n 


700.  Minn.  —  Rettner  v.  Minnesota 
Cold  Storage  Co.,  88  Minn.  352,  93 
N.  W.  120.  Mo.  —  Lee  v.  Missouri  Pac. 
R.  Co.,  195  Mo.  400,  92  S.  W.  614.  Mont. 
Babcock  v.  Maxwell,  29  Mont.  31,  74 
Pac.  64.  Neb.  —  Draper  1:  Tucker,  69 
Neb.  434,  95  N.  W.  1026.  JN.  H. — 
Hoxie  V.  Walker,  75  N.  H.  308,  74  Atl. 
183.  N.  Y.  —  Bowers  v.  Ocean  Ace.  & 
Guar.  Corp.,  187  N.  Y.  561,  80  N.  E. 
1105.  N.  C.  —  Freeman  V.  Brown,  151 
N.  C.  Ill,  65  S.  E.  743.  N.  D.  —  Kin- 
ney v.  Brotherhood,  15  N.  D.  21,  106 
N.  W.  44.  Okla.  — Mullen  v.  Thaxton, 
104  Pac.  359.  Ore.  —  North  Pacific 
Lumb.  Co.  V.  Spore,  44  Ore.  462,  75  Pac. 
890.  Pa. —  Dunham  v.  McMichael,  214 
Pa.  485,  63  Atl.  1007.  S.  C.  —  Barks- 
dale  v.  Charleston  &  W.  C.  R.  Co.,  83 
S.  C.  287,  64  S.  E.  1013.  Wash.  —  Den- 
ny r.  Kleeb,  40  Wash.  634,  82  Pac.  920. 
W.  Va.  —  Loverin  &  Browne  Co.  v. 
Bumgarner,  59  W.  Va.  46,  52  S.  E. 
1000.  Wis.  —  Currie  v.  Michie,  123  Wis. 
120,  101  N.  W.  370. 

38.  U.  S.  —  United  States  v.  Bren- 
del,  136  Fed.  737,  69  C.  C.  A.  389;  To- 
ledo Traction  Co.  v.  Cameron,  137  Fed. 
48,  69  C.  C.  A.  28;  Aetna  Indem.  Co.  v. 
Ladd,  135  Fed.  636,  68  C.  C.  A.  274. 
Ala.  —  Tutwiler  Coal,  Coke  &  Iron  Co. 
V.  Farrington,  144  Ala.  157,  39  So.  S98. 
Ark. —  Pace  V.  Crandall,  74  Ark.  417, 
86  S.  W.  812.  Cal.  —  Metteer  v.  Smith, 
156  Cal.  572,  105  Pac.  735;  Hesser  v. 
Rowley,  139  Cal.  410,  73  Pac.  156;  Ray- 
mond  V.  Glover,  122  Cal.  471,  55  Pac. 
398.  Colo.  —  Moynahan  r.  Perkins,  36 
Colo.  481,  85  Pac"  1132;  United  Oil  Co. 
v.  Boseberry,  30  Colo.  177,  69  Pac.  588. 
Conn.  —  Beach  r.  Whittlesey,  73  Conn. 
530.  48  Atl.  350.  Fla.  —  Mansfield  v. 
Johnson,  51  Fla.  239,  40  So.  196.  Ga. — 
in  V.  Courson,  120  Ga.  1056,  48  S. 
E.  379;  Central  of  Georgia  R.  Co.  v. 
3tancel,  118  Ga.  142,  44  S.  E.  975.  HI. 
Pittsburg,  etc.  R.  Co.  v.  Chicago,  242 
111.  178,  89  N.  E.  1022;  Chicago  &  J. 
Elec.  R.  Co.  v.  Patton,  219  III.  214,  7<i 
\.  E.  381.  Ind.  —  Swvgart  V.  Willard, 
L66  Ind.  25,  76  N.  E.  755.  la.  — Mc 
Kee  V.  Mouser,  131  Iowa  203,  108  N.  W. 
228;  Shockley  v.  Tucker,  127  Iowa  456, 
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testified  to  is  admitted,39  or  where  the  evidence  is  immaterial,40  or 
irrelevant  and  not  prejudicial.41 


103     N.     W.     360.      Kan.  — Benton     v. 
Beakey,  71  Kan.  872,  81  Pac.  196.    Ky. 
Louisville  &  N.  R.  Co.  v.  Brown,  28  Ky. 
L.  Rep.  772,  90  S.  W.  567.     Md.  —  Bal- 
timore Belt  R.  Co.  v.  Sattler,  100   Md. 
306,  59   Atl.   654.     Mass.  —  Morrison   v. 
Lawrence,  186  Mass.  456,  72  N.  E.  91. 
Mich.  —  Boehra    v.    Detroit,    141    Mich. 
277,  104  N.  W.  626;  Lansky  v.  Pretty- 
man,  140  Mich.  40,  103  N.  W.  538.    Mo. 
Harrison    v.    Kansas    City    Elec.    Light 
Co.,  195  Mo.  606,  93  S.  W.  951,  7  L.  R. 
A.    (N.    S.)    293;      Sluder  v.   St.   Louis 
Transit  Co.,  1S9  Mo.  107,  88  S.  W.  648, 
5  L.  R.  A.  (N.  S.)  186.   Neb.— Missouri 
Pac.  R.  Co.   v.  Fox,  60  Neb.  531,  83  N. 
W.   744.     N.   J.  — Campbell   v.    McCrel- 
lis,  73  N.  J.  L.  271,  62  Atl.  1129.     N.  Y. 
Chamberlain  v.  Cuming,  184  N.  Y.  526, 
76  N.  E.  1091;   Bach  v.  Brooklyn,  etc. 
R.   Co.,    109    App.    Div.    654,    96    N.    Y. 
Supp.  321.     Pa.  — Shultz  v.   Seibel,  209 
Pa.  27,  57  Atl.  1120.     Tex.  —  Austin  v. 
Jackson  Trust  &  Sav.  Bank   (Tex.  Civ. 
App.),  125  S.   W.  936;   International   & 
G.   N.   R.   Co.   V.   Vinson,    28    Tex.    Civ. 
App.   247,   66   S.    W.    800.      Va.  — Lane 
Bros.  &  Co.  V.  Bott,  104  Va.  615,  52  S 
E.    258.     Wash.  —  Dennis    V.    Garv,     56 
Wash.    112,    105     Pac.     172;  •  Tenter   v. 
King,  41  Wash.  134,  83  Pac.  8.     Wis.  — 
Peck  v.  Peck,  124  Wis.  550,  103  N.  W. 
5;  Allen  v.  Voje,  114  Wis.  1,  89  N.  W. 
924. 

39.  U.  S.  —  Pittsburgh  &  W.  R.  Co. 
V.  Thompson,  82  Fed.  720,  27  C.  C.  A. 
333.  Ala.  — Gates  V.  O'Gara,  145  Ala. 
665,  39  So.  729.  Colo.  —  Sheridan  v. 
Patterson,  34  Colo.  267,  82  Pac.  539. 
Conn.  —  Pickles  v.  Ansonia,  76  Conn. 
278,  56  Atl.  552.  Ga.  —  Franklin 
Countv  Lumb.  Co.  v.  Grady  Countv,  133 
Ga.  5*57,  66  S.  E.  264.  111.  — Danzi- 
per  v.  Pittsfield  Shoe  Co.,  204  111.  145, 
68  N.  E.  534.  Ind.  —  Fleener  r.  John- 
son, 38  Ind.  App.  334,  77  N.  E.  366.  la. 
Grant  v.  Humerick,  123  Iowa  571,  94 
N.  W.  510.  Ky.  — First  Nat.  Bank  v. 
Germania  Safetv  Vault  &  Trust  Co., 
112  Ky.  734,  66  S.  W.  716.  Mo. — 
Clifford  Banking  Co.  t'.  Donovan  Com- 
mission Co.,  195  Mo.  262,  94  S.  W. 
527.  Mont.  —  Rand  v.  Butte  Elec.  R. 
Co.,  40  Mont.  398,  107  Pac.  87.  Neb. 
Wittenberg  r.  Mollvneaux,  60  Neb.  583, 
83  N.  W.  842.  Neb.  —  Gotelli  v.  Car- 
delli,  26  Nev.  382,  69  Pac.  8.     N.  Y.  — 


N.   C.  —  Loftin   V.   Cobb,   126  N.   C.   58, 

35  S.  E.  230.     Ore. —  Oliver  v.  Oregon 

Sugar    Co.,    45    Ore.    77,    76    Pac.    1086. 

Tex Goldman   v.    Hadley    (Tex.    Civ. 

App.),  122  S.  W.  282.    Wash.  —  Schmitz 

V.  Kirchan,  32  Wash.  546,  73  Pac.  678. 

Wis.  — i  Goldberg  v.   Ahnapee    &  W.  R. 

Co.,  105  Wis.  1,  80  N.  W.  920,  76  Am. 

St.  Rep.  899,  47  L.  R.  A.  221. 
40.     U.    S Farnsworth     v.    Nevada 

Co.,    102    Fed.    578,    42    C.    C.    A.    509; 

Louisville    &   N.    R.   Co.   v.   White,    100 

Fed.    239,   40     C.     C.     A.     352.     Ala. — 

Tutwiler  r.  Burns,  160  Ala.  386,  49  So. 

455;    Driver   v.  King,   145   Ala.   585,   40 

So.  315.     Ark. —  St.  Louis,  I.  M.   &  S. 

R.  Co,  V.  Boyles,  78  Ark.  374,  95  S.  W. 

783.     Cal.  —  Pearsall  v.  Henry,  153  Cal. 
314,  95  Pac.  154;  Burton  v.  Mullenary, 

147    Cal.    259,    81    Pac.    544.      Colo. — 
Denver  City  Tramway  Co.  v.  Nicholas, 
35    Colo.    462,    84     Pac.    813.     Conn. — 
Fisk  v.  Ley,  76  Conn.  295,  56  Atl.  559. 
Ga.  —  Chandler    v.    Mutual    Life    &    In- 
dustrial Assn.,  131  Ga.  82,  61  S.  E.  1036. 
111.  —  Schneider   v.    Sulzer,    212   111.    87, 
72    N.    E.    19.     Ind.  —  Swygart   V.    Wil- 
lard,  166  Ind.  25,  76  N.  E.  755.     la. — 
Mathre    V.    Story    City    Drug    Co.,    130 
Iowa  111,  106  N.  W.  368.     Me. —  Davis 
v.    Alexander,    99    Me.    40,   58    Atl.    55. 
Md.  —  Monevweight  Scale  Co.  v.  McCor- 
mick,  109  Md.  170,  72  Atl.  537.    Mass. 
Allen  v.  Kidd,  197  Mass.  256,  84  N.  E. 
122.       Mich.  —  Lansky     v.     Prettyman, 
140  Mich.  40,  103  N.  W.  538.     Minn. — 
McGinty   v.   Waterman,   93   Minn.    242, 
101     N.     W.     300.     Mont.  — Knipe     v. 
Washoe  Copper  Min.  Co.,  37  Mont.  161, 
95    Pac.    125.     Neb.  —  Joyce   v.    Miller, 
81  Neb.  578,  116  N.  W.  506.     N.  Y. — 
Maldonado   &   Co.   v.   Espen,   195   N.  Y. 
541,    88    N.    E.    14.     Ore.  —  Mitchell   v. 
LaFollett,    38    Ore.    178,    63     Pac.     54. 
S.    C.  —  Nickels   v.    Seaboard    Air    Line 
R.,   74   S.   C.   102,  54  S.   E.  255.     Tex. 
Rainey  v.  Kemp   (Tex.  Civ.   App.),  118 
S.  W.  630.     Wash.  —  Shannon  v.  City  of 
Tacoma,   41   Wash.     220,    83     Pac.    186. 
W.   Va.  —  Tucker  v.   Colonial   Fire   Ins. 
Co.,  58  W.  Va.  30,  51  S.  E.  86.     Wis. — 
Rhodes   v.   Halvorson,    120   Wis.   99,   97 
N.  W.  514. 

41.  U.  S.  —  United  States  V.  Van 
Winkle,  113  Fed.  903,  51  C.  C.  A.  533. 
Cal.  —  Mullenary  v.  Burton,  3  Cal.  App. 


Radin   v.   Paul,   90   N.    Y.   Supp.    1072.  |  263,    84    Pac.    159.     Colo.  —  Vindicator 
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Where  incompetent  evidence  as  to  the  measure  of  damages  is 
admitted,  the  amount  of  the  recovery  may  show  that  it  did  not  in- 
fluence the  verdict,42  and  improper  evidence  may  be  rendered  harm- 
less by  an  instruction  to  the  jury  to  disregard  it.43 

When  Reversible  Error.—  Where,  however,  improper  evidence  has 
been  admitted  against  the  complaining  party,  and  such  evidence 
is   material,   and   the   issue   upon  which  it   bears   is   not    otherwise 


Consol.  Min.  Co.  V.  Firstbrook,  36  Colo. 
498,  86  Pac.  313.  Ga.  —  Central  of 
Georgia  R.  Co.  v.  Weathers,  120  Ga. 
475,  47  S.  E.  956.  111.  —  Athens  Min. 
Co.  v.  Carnduff,  221  111.  354,  77  N.  E. 
571.  ia.  —  Hunter  v.  Davis,  128  Iowa 
216,  103  N.  W  373.  La.  —  Stoker  v. 
Hodge  Fence  &  Lumb.  Co.,  116  La.  926, 
41  So.  211.  Md.  —  Cahill  v.  Applegarth, 
98  Md.  493,  56  Atl.  794.  Mass.  —  Buf- 
fum  v.  York  Mfg.  Co.,  175  Mass.  471,  56 
N  E.  599.  Mich.  —  Dodge  v.  Reynolds, 
135  Mich.  692,  98  N.  W.  737.  Mo. — 
Hurst  v.  Kansas  City,  P.  &  G.  R.  Co., 
163  Mo.  309,  63  S.  W.  695,  85  Am. 
St.  Rep.  539.  N.  H.—  Parsons  v.  Went- 
worth  &  Drew,  73  N.  H.  122,  59  Atl. 
623.  N.  Y.—  Nelson  V.  Young,  180  N. 
Y  523,  72  Li.  E.  1146.  N.  C  — Craw- 
ford v.  Masters,  140  N.  C.  205,  52  S. 
E  663  Ore.  — - MacDonald  v.  O'Reilly, 
45  Ore.  589,  78  Pac.  753.  S.  C  — 
Willis  V.  Western  Union  Tel.  Co.,  73 
S.  C.  379,  53  S.  E.  639.  Vt.  —  Lathrop 
v.  Leva-rn,  83  Vt.  1,  74  Atl.  331.  Wash. 
McCowan  v.  Northeastern  Siberian  Co., 
41  Wash.  675,  84  Pac.  614.  W.  Va.  — 
Scott  &  Woodruff  V.  Hughes,  66  W.  Va. 
573,  66  S.  E.  737.  Wis.  —  Schroeder 
v.  Wisconsin  Cent.  R.  Co.,  117  Wis.  33, 
93   N.  W.   837. 

42.  U.  S.  —  Lynch  v.  United  States, 
138  Fed.  535,  71  C.  C.  A.  59.  Ala. — 
Gould  v.  Cates  Chair  Co.,  147  Ala.  629, 
41  So  675.  Ark.  — Ramsey  V.  Flowers, 
72  Ark.  316,  80  S.  W.  147.  Cal.— Lowe 
v.  Ozmun,  3  Cal.  App.  387,  86  Pac.  729. 
pia.  —  Younsrlove  v.  Knox,  44  Fla.  743, 
33  So.  247.  111.  —  West  Chicago  St.  R. 
Co.  v.  Maday,  188  111.  308,  58  N.  E. 
933  ia.  —  Coine  v.  Chicago  &  N.  W. 
R.  Co.,  123  Iowa  458,  99  N.  W.  134. 
Ky. —  Frazier  v.  Malcolm,  22  Ky.  L. 
Rep  1876,  62  S.  W.  13.  Mass.  —  New 
York  Bank  Note  Co.  v.  Kidder  Press 
Mfg.  Co.,  192  Mass.  391,  78  N.  E.  463. 
Mich.  —  Shane  V.  Shearsmith's  Estate, 
137  Mich.  32,  100  N.  W.   123. 

43.  TJ.  S.  —  Lazier  Gas  Engine  Co. 
v.  DuBois,  130  Fed.  834,  65  C.  C.  A. 
172.     Ala.  —  Tapscott    v.    Gibson,     129 
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Ala.  503,  30  So.  23.  Ia.  — D.  M.  Os- 
borne &  Co.  v.  Ringland  &  Co.,  122 
Iowa  329,  98  N.  W.  116;  Aultman, 
Miller  &  Co.  v.  Roemer,  112  Iowa  651, 
84  N.  W.  668.  Kan.  — St.  Louis  &  S. 
F.  R.  Co.  v.  Blakeley,  6  Kan.  App.  814, 
49  Pac.  752.  Ky.  —  Tingle  v.  Kelly,  29 
Ky.  L.  Rep.  24,  92  S.  W.  303.  Mass.  — 
Latham  V.  Aldrich,  166  Mass.  156, 
44  N.  E.  137;  Eaton  v.  Littlefield,  147 
Mass.  122,  16  N.  E.  771.  Mich.  — But- 
ler i?.  Detroit,  Y.  &  A.  A.  R.  Co.,  131 
Mich.  617,  92  N.  W.  101.  Mo. — 
Anderson  V.  Union  Terminal  R.  Co., 
161  Mo.  411,  61  S.  W.  874..  Neb.— 
Mueller  v.  Parcel,  71  Neb.  795,  99  N. 
W.  684;  Schrandt  v.  Young,  62  Neb. 
254,  86  N.  W.  1085.  SH.  H.  —  Stone 
v.  Boston  &  M.  R.  R.,  72  N.  H.  206, 
55  Atl.  359;  State  v.  Saidell,  70  N. 
H.  174,  46  Atl.  1083,  85  Am.  St.  Rep. 
627.  N.  Y.  —  Rogers  v.  Trustees,  159 
N.  Y.  556,  54  N.  E.  1094.  Ohio. — 
Gilchrist  v.  Perrysburg  &  T.  Transp. 
Co.,  21  Ohio  C.  C.  19,  11  O.  C.  D.  350. 
Ore.  —  Oldenburg  v.  Oregon  Sugar  Co., 
39  Ore.  564,  65  Pac.  869.  Tex.— Texas 
Portland  Cement  &  Lime  Co.  v.  Ross, 
35  Tex.  Civ.  App.  597,  81  S.  W.  94. 
Vt. — Hawks  v.  Town  of  Chester,  70  Vt. 
271,  40  Atl.  727.  Wis.  —  Domasek  v. 
Kluck,  113  Wis.  336,  89  N.  W.  139. 

Secondary  Evidence.  —  An  erroneous 
admission  of  secondary  evidence  may  be 
rendered  harmless  where  the  primary 
evidence  is  introduced  afterwards. 
TJ.  S.  — Texas  &  P.  R.  Co.  v.  Watson, 
190  U.  S.  287,  23  Sup.  Ct.  681,  47  L. 
ed.  1057.  Ala.  —  Union  Foundry  & 
Mach.  Co.  v.  Lankford,  145  Ala.  667, 
39  So.  765.  Colo.  —  Baldwin  Coal  Co. 
v.  Davis,  15  Colo.  App.  371,  62  Pac. 
1041.  Conn.  —  McPhelemy  v.  McPhel- 
emy,  78  Conn.  180,  61  Atl.  477.  111. — 
Williamson  V.  Ohnemus,  67  111.  App. 
341.  Mich.  —  Gould  v.  Young,  143 
Mich.  572,  107  N.  W.  281;  McDonald 
V.  Smith,  139  Mich.  211,  11  Det.  Leg. 
N.  794,  102  N.  W.  668.  Miss.  —  Pass 
Canning    Co.    v.    Torsch,   87    Miss.    694, 
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sufficiently  established,  sueh  error  is  prejudicial  and  reversible.44 
Trial  by  the  Court.  —  When  the  case  is  tried  by  the  court  and  not  by 
a  jury,  it  is  generally  presumed,  upon  appeal,  that  only  legal  and 
competent  evidence  was  considered  by  the  court  in  determining  the 
findings  and  making  up  the  judgment,  consequently  it  is  the  general 
rule  that  although  the  court  may  have  admitted  some  incompetent 
evidence,  nevertheless  it  is  harmless  error.45  Some  jurisdictions  hold 
however,  that  unless  it  satisfactorily  appears  to  the  reviewing  court 
that  no  prejudice  was  caused  by  the  reception  of  such  evidence,  tend- 


40  So.  228.  N.  Y.  — Braun  v.  Hothan, 
87  App.  Div.  611,  84  N.  Y.  Supp.  8; 
Jackson  V.  Helmer,  73  App.  Div.  134, 
77  N.  Y.  Supp.  835.  Pa.  —  Mulhearn 
v.  Roach,  24  Pa.  Super.  Ct.  483.  S.  C. 
Murdock  r.  Courtenav  Mfg.  Co.,  52  S. 
C.  428,  29  S.  E.  856,  30  S.  E.  142. 
Wash.  —  Cummings  v.  Weir,  37  Wash. 
42,    79    Pac.   4:7. 

Peremptory  instruction  cured  er- 
roneous admission  of  evidence  in  Erie 
Iron  Wks.  v.  Miller  Supply  Co.  (W. 
Va.),  70  S.  E.  125. 

44.  Ala.  —  Montgomery  St.  R.  Co. 
V.  Hastings,  138  Ala.  432,  35  So.  412. 
Cal.  —  Eoone  V.  Oakland  Transit  Co., 
139  Cal.  490,  73  Pac.  243;  Silveira  v. 
Iversen,  128  Cal.  187,  60  Pac.  687. 
Fla.  — Mizell  v.  Traveler's  Ins.  Co.,  44 
Fla.  799,  33  So.  454.  Ga.—  Central  of 
Georgia  R.  Co.  V.  Ross,  107  Ga.  73, 
32  S.  E.  904.  Idaho.  —  Haner  r. 
Northern  P.  R,  Co.,  7  Idaho  305,  62 
Pac.  1028.  HI.  —  Farlow  r.  Camp 
Point,  186  111.  256,  57  N.  E.  781; 
Howe  v.  Medaris,  183  HI.  288,  55  N. 
E.  724.  Ind.  —  Indianapolis  St.  R.  Co. 
v.  Whitaker,  160  Ind.  125,  66  N.  E. 
433.  la.  —  Lanza  v.  Le  Grand  Quarry 
Co.,  124  Iowa  659,  100  N.  W.  488; 
Vohs  V.  A.  E.  Shorthill  Co.,  124  Iowa 
471,  100  N.  W.  495.  Kan.  — Kansas 
Pac.  R.  Co.  V.  Pointer,  9  Kan 
620.  Ky.  —  Louisville  &  N.  R.  Co.  v. 
Frazee,  21  Ky.  L.  Rep.  1273.  71  S.  W. 
437.  Mass.  —  Morton  v.  Clark.  181 
Mass.  134,  63  X.  E.  409.  Mich. — 
Wright  V.  Crane,  142  Mich.  50S,  106 
N.  W.  71.  Mo.  —  Redmon  v.  Metro- 
politan St.  R.  Co.,  185  Mo.  1,  84  S.  W. 
26,  105  Am.  St.  Rep.  558.  N.  Y.  — 
Hindlev  r.  Manhattan  R.  Co.,  185  N. 
Y.  335,  78  X.  E.  276;  Murphy  r.  Cuff, 
177  X.  Y.  314,  69  N.  E.  607.  R.  I.— 
Haven  V.  Rhode  Island  Suburban  R. 
Co.,  26  R.  I.  48,  58  Atl.  247.  Term.  — 
Xashville,  C.  &  St.  L.  R.  Co.  v.  Brun- 
dige,  114  Tenn.  31,  84  S.  W.  805.    Utah. 

30 


Lee  v.  Salt  Lake  City,  30  Utah  35,  83 
Pac.  562. 

45.  Among  numerous  cases  are  the 
following:  U.  S.  —  Streeter  r.  Sani- 
tary Dist.  of  Chicago,  ~133  Fed.  124,  66 
C.  C.  A.  190;  West  v.  East  Coast  Cedar 
Co.,  113  Fed.  737,  51  C.  C.  A.  411. 
Ala. —  Little  r.  Smith,  119  Ala.  461, 
24  So.  427.  Ariz.  —  Calif  ornia  Dev. 
Co.  v.  Yuma  Vallev,  etc.  Co.,  9  Ariz. 
366,  84  Pac.  88.  Ark.  —  Covington  v. 
St.  Francis  Countv,  77  Ark.  258,  91 
S.  W.  186.  Cal.  — Falk  v.  Wittram, 
120  Cal.  479,  52  Pac.  707,  65  Am.  St. 
Rep.  184.  Colo.  —  Crocker  v.  Burns,  13 
Colo.  App.  54,  56  Pac.  199.  HI.  —  Illi- 
nois Steel  Co.  v.  Preble  Mach.  Works, 
219  111.  403,  76  X.  E.  574;  Dorman  v. 
Dorman,  187  111.  154,  58  X.  E.  235,  79 
Am.  St.  Rep.  210.  Kan.  —  Hastings  U. 
Roll,  62  Kan.  868,  64  Pac.  1114.  Ky. 
Lambert  v.  Lambert,  23  Ky.  L.  Rep. 
592,  63  S.  W.  614.  Mich.  — Reed  v. 
Whipple,  140  Mich.  7,  103  XT.  W.  548. 
Mo. —  Williams  v.  Stroub,  168  Mo.  346, 
67  S.  W.  875;  Southern  Commercial 
Savings  Bank  v.  Slattery's  Admr.,  166 
Mo.  620,  66  S.  W.  1066.  Mont. —  Lane 
v.  Bailey,  29  Mont.  548,  75  Pac.  191. 
Neb.  —  Flanagan  v.  Mathieson,  70  Xeb. 
223,  97  X.  W.  287.  N.  Y.  —  Olmstead 
r.  Rawson,  188  X.  Y.  517,  81  X.  E. 
456.  Ohio.  —  Terrv  r.  State,  24  Ohio 
C.  C.  111.  Okla.  —  Tobin  v.  O 'Briefer, 
16  Okla.  500,  85  Pac.  1121.  Pa. — 
Huntlev  r.  Goodyear,  182  Pa.  613,  38 
Atl.  50*7.  Wash.  —  Ekstrand  t.  Barth, 
41  Wash.  321,  83  Pac.  305.  W.  Va.  — 
State  r.  Thacker  Coal  &  Coke  Co.,  49 
W.  Va.  140,  38  S.  E.  539.  Wis.  —  Dun- 
can v.  Duncan,  111  Wis.  75,  86  X.  W. 
562. 

All  Incompetent.  —  Where,  however, 
such  incompetent  evidence  was  _  the 
only  evidence  in  the  case,  the  decision 
must  be  reversed.  Merchants'  Xat. 
Bank  V.  McDonald,  63  Xeb.  363,  88  X. 
W.   492,   89    X.   W.    770;    International 
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ing  to  effect  the  conclusion,  the  error  will  be  deemed  prejudicial.40 
6.  Exclusion  of  Evidence.  —  The  erroneous  exclusion  of  evidence  is 
harmless  if  such  evidence  was  immaterial,47  or  if  the  issue  was  suffi- 
ciently established  by  other  and  competent  evidence,48  or  if  such 
evidence  could  have  had  no  weight  because  the  fact  was  admitted,49 


&    G.    N.    E.    Co.    v.    Startz,    97    Tex. 
167,  77  S.  W.  1. 

46.  Cal.—  In  re  James  Estate,  124 
Cal.  653,  57  Pae.  578.  Mo.  — Holmes 
v.  Farris,  97  Mo.  App.  305,  71  S.  W. 
116.  Mont.  —  Anaconda  Copper  Min. 
Co.  V.  Heinze,  27  Mont.  161,  69  Pac. 
909.  N.  Y.  — Gambee  v.  Gambee,  24 
App.  Div.  446,  48  N.  Y.  Supp.  501; 
Colwell  v.  Colwell,  14  App.  Div.  80, 
43  N.  Y.  Supp.  439.  Tex.  —  Erwin  v. 
Archenhold  Co.,  34  Tex.  Civ.  App.  55, 
77  S.  W.  823;  Gordon  v.  McCall,  20 
Tex.  Civ.  App.  283,  48  S.  W.  1111. 

47.  Among  numerous  cases  are  the 
following:  U.  S.  —  Shoup  V.  Marks, 
128  Fed.  32,  62  C.  C.  A.  540;  Board  of 
Comrs.  v.  Irvine,  126  Fed.  689,  61  C. 
C.  A.  607.  Ala.  —  Schloss  v.  Inman,  129 
Ala.  424,  30  So.  667.  Cal.  — Coffee 
v.  Haynes,  124  Cal.  561,  57  Pac.  482; 
McEae  v.  Argonaut  L.  &  D.  Co., 
122  Cal.  xviii,  54  Pac.  743.  Colo.— 
Boulder  &  White  Eock  Ditch  Co.  v. 
Leggett  Ditch  &  Eeservoir  Co.,  36  Colo. 
455,  86  Pac.  101.  Conn.  — Wood  v. 
Holah,  79  Conn.  215,  64  Atl.  220.  Ga. 
Hunnicut  V.  Chambers,  111  Ga.  566, 
36  S.  E.  853.  111.  — Barbee  v.  Morris, 
221  111.  382,  77  N.  E.  589;  Chicago, 
W.  &  V.  Coal  Co.  v.  Moran,  210  111. 
9,  71  N.  E.  38.  Ind.  —  Indianapolis 
&  G.  Eapid  Transit  Co.  v.  Haines,  3 
Ind.  App.  63,  69  N.  E.  187.  la.  —  Hilli- 
ker  &  Son  v.  Allen,  128  Iowa  607,  105 
N.  W.  120.  Kan.  —  McCluskey  v. 
Cubbison,  8  Kan.  App.  857,  57  Pac. 
496.  Mass.  —  Graham  v.  Hatch  Stor- 
age Battery  Co.,  186  Mass.  226,  71 
N.  E.  532.  Mich.  —  Ness  v.  Escanaba, 
142  Mich.  404,  105  N.  W.  879;  Miller 
V.  Shumway,  135  Mich.  654,  98  N.  W. 
385.  Neb.  —  Campion  v.  Lattimer,  70 
Neb.  245,  97  N.  W.  290.  N.  H.—  How- 
land  V.  Currier,  69  N.  H.  202,  44 
Atl.  106.  N.  Y.  —  In  re  Tisdale,  110 
App.  Div.  857,  97  N.  Y.  Supp.  494; 
Jackson  v.  Jackson,  100  App.  Div.  385, 
91  N.  Y.  Supp.  844.  R.  I.  —  McGar- 
rity  v.  New  York,  etc.  Co.,  25  R.  I.  269, 
55  Atl.  718.  Vt.  —  McKinstry  v.  Col- 
lins, 74  Vt.  147,  52  Atl.  438.  Va.  — 
Stokes'  Admx.  v.  Southern  E.  Co.,  104 
Va.  817,  52  S.  E.   855.    Wis.  — Ives  v. 
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Wisconsin     Central    E.    Co.,    128    Wis. 
357,   107   N.   W.   452. 

Admission  Would  Have  Availed 
Nothing.  —  Westbrook  v.  Kansas  City, 
M.  &  B.  E.  Co.  (Ala.),  54  So.  231. 

48.  Among  numerous  cases  are  the 
following:  U.  S.  —  Shields  V.  Mongol- 
Ion  Exploration  Co.,  137  Fed.  539,  70 
C.  C.  A.  123;  National  Ace.  Soc.  V. 
Dolph,  94  Fed.  743,  38  C.  C.  A.  1. 
Ala.  —  Forst  v.  Leonard,  116  Ala.  82, 
22  So.  481.  Ariz. —  Marks  v.  Brad- 
shaw  Mountain  R.  Co.,  8  Ariz.  379,  76 
Pac.  470.  Cal.  —  Powley  v.  Swenson, 
146  Cal.  471,  80  Pac.  722.  Colo.— 
Hurd  v.  Fleck,  34  Colo.  262,  82  Pac. 
485.  Conn.  — Handy  &  Co.  v.  Smith, 
77  Conn.  165,  58  Atl.  694.  Fla.  — Carl- 
ton V.  King,  51  Fla.  158,  40  So.  191. 
Ga.  —  Hawes  v.  Bank  of  Elberton,  124 
Ga.  567,  52  S.  E.  922.  111.  — Chicago 
City  E.  Co.  v.  Shaw,  220  111.  532,  77 
N.  E.  139.  Ind.  —  Consolidated  Trac- 
tion Co.  v.  Jordan,  36  Ind.  App.  156, 
75  N.  E.  301.  la.  — Hilliker  &  Son  v. 
Allen,  128  Iowa  607,  105  N.  W.  120. 
Kan.  —  Grubb  v.  Troy,  7  Kan.  App.  108, 
53  Pac.  78.  Ky.  —  Thornton  v.  Louis- 
ville &  N.  E.  Co.,  24  Ky.  L.  Eep.  854, 
70  S.  W.  53.  Mass.  — Hart  v.  Brier- 
ley,  189  Mass.  598,  76  N.  E.  286. 
Mich.  —  Dimmock  v.  Cole,  130  Mich. 
601,  90  N.  W.  333.  Minn.  —  Harding 
v.  Great  Northern  E.  Co.,  77  Minn.  417, 
80  N.  W.  358.  Miss.  —  Bacon  v. 
Bacon,  76  Miss.  458,  24  So.  968.  Mo. 
Locke  V.  Independence,  192  Mo.  570, 
91  S.  W.  61;  Eoe  v.  Bank  of  Versailles, 
167  Mo.  406,  67  S.  W.  303.  Mont. — 
Hefferlin  V.  Karlman,  30  Mont.  348,  76 
Pac.  757.  N.  Y.  —  Dupre  v.  Childs,  169 
N.  Y.  585,  62  N.  E.  1095;  Fischer  V. 
Brady,  47  Misc.  401,  94  N.  Y.  Supp. 
25.  Pa.  —  Creachen  v.  Bromley  Bros. 
Carpet  Co.,  214  Pa.  15,  63  Atl.  195. 
S.  D.  —  Jackson  v.  Prior  Hill  Min.  Co., 
19  S.  D.  453,  104  N.  W.  207.  Wash. 
Shannon  V.  Tacoma,  41  Wash.  220,  83 
Pac.  186.  Wis.  — Fey  V.  I.  O.  O.  F. 
Mut.  Life  Ins.  Soc,  120  Wis.  358,  98 
N.  W.   206. 

49.  Ala.  —  Dorian  v.  Westervitch, 
140  Ala.  283,  37  So.  382,  103  Am.  St. 
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or  if  the  issue  as  found  was  in  favor  of  the  complaining  party.50 
"Where,  however,  material  evidence  upon  an  issue  not  otherwise 

established  is  excluded,  it  will  amount  to  reversible  error.51 
7.  Misconduct  of  Counsel.  —  Improper  remarks  of  counsel  during 

the  trial  or  in  argument  will  generally  be  deemed  harmless  error  in 

absence  of  any  apparent  injurious  effect  of  such  misconduct.52 


Eep.  35.  Cal.  —  Rudd  v.  Byrnes,  156 
Cal.  636,  105  Pac.  957.  Conn. — 
Bierce  v.  Sharon  Elec.  Light  Co.,  73 
Conn.  300,  47  Atl.  324.  Ga.  — Aikin 
v.  Perry,  119  Ga.  263,  46  S.  E.  93.  la. 
Patton  V.  Lund,  114  Iowa  201,  86  N. 
W.  296;  Manatt  v.  Scott,  106  Iowa 
203,  76  N.  W.  717,  68  Am.  St.  Rep.  293. 
Kan.  —  Cooley  v.  Noves,  9  Kan.  App. 
882,  57  Pac.  257.  ky.  —  Hoffman  V. 
Price,  10  Ky.  L.  Rep.  777.  Minn. — 
Hawley  V.  Minneapolis  St.  R.  Co.,  108 
Minn.  136,  121  N.  W.  627.  N.  Y. — 
Feldman  v.  Senft,  92  N.  Y.  Supp.  231; 
Leonard  V.  Crow,  22  Misc.  516,  49  N. 
Y.  Supp.  1011.  Okla.—  Browning  V. 
Aikins,  10  Okla.  536,  62  Pac.  281. 
Ore.  —  Alberson  v.  Elk  Creek  Gold 
Min.  Co.,  39  Ore.  552,  65  Pac.  978. 
S.  D.  —  First  State  Bank  V.  O'Leary, 
13  S.  D.  204,  83  N.  W.  45.  Vt.  — 
Town  of  Dover  V.  Winchester,  70  Vt. 
418,  41  Atl.  445.  Wash.  — Lilly  v. 
Eklund,  37  Wash.  532,  79  Pac.  1107; 
Knapp  v.  Order  of  Pendo,  36  Wash. 
601,  79  Pac.  209. 

50.  Cal.  —  Dundon  v.  McDonald,  146 
Cal.  585,  80  Pac.  1034.  Ind. —  Union 
Traction  Co.  V.  Barnett,  31  Ind.  App. 
467,  67  N.  E.  205.  Mass.  —  Brigham 
V.  Morgan,  185  Mass.  27,  69  N.  E. 
418;  L'Herbette  r.  Pittsfield  Nat.  Bank, 
162  Mass.  137,  38  N.  E.  36S,  44  Am. 
St.  Rep.  354.  Mich.  —  Hamilton  v. 
Michigan  Cent.  R.  Co.,  135  Mich.  95, 
97  N.  W.  392;  Schloss  v.  Estey,  114 
Mich.  429,  72  N.  W.  264.  Mo.  — Locke 
V.  Independence,  192  Mo.  570,  91  S. 
W.  61.  N.  Y.  —  Deuterman  V.  Pollock, 
172  N.  Y.  595,  64  N.  E.  1120.  N.  C. — 
Cogdell  V.  Wilmington  &  W.  R.  Co., 
130  N.  C.  313,  41  S.  E.  541.  Tex. — 
Kingsbury  v.  Waco  State  Bank,  30  Tex. 
Civ.  App.  387,  70  S.  W.  551. 

Subsequent  Admission  of  Excluded 
Evidence.  —  It  is  established  by  numer- 
ous decisions  that  the  subsequent  ad- 
mission of  excluded  evidence  may  cure 
the  error  occasioned  by  the  previous 
improper  exclusion  of  such  evidence. 
See,  in  general,  the  following  cases: 
U.  S.  —  Repauno  Chemical  Co.  v.  Vic- 
tor Hdw.   Co.,   101  Fed.  948,  42   C.   C. 


A.  106.  Ala.  — Gates  v.  Morton  Hard- 
ware Co.,  146  Ala.  692,  40  So.  509. 
Cal.  —  Malter  v.  Cutting  Fruit  Pack- 
ing Co.,  134  Cal.  xix,  66  Pac.  582.  Colo. 
Little  Dorrit  Gold  Min.  Co.  v.  Arap- 
ahoe Gold  Min.  Co.,  30  Colo.  431,  71 
Pac.  389.  Conn.  — Storms  &  Co.  v. 
Horton,  77  Conn.  334,  59  Atl.  421; 
Conaty  v.  Gardner,  75  Conn.  48,  52  Atl'. 
416.  111.  —  Illinois  Steel  Co.  v.  Rysha, 
200  111.  280,  65  N.  E.  734.  Ind.  —  Lake 
Erie  &  W.  R.  Co.  V.  Charman,  161  Ind. 
95,  67  N.  E.  923.  la.  —  Mier  v.  Phil- 
lips Fuel  Co.,  130  Iowa  570,  107  N.  W. 
621.  Ky.  — Fiuley  v.  Curd,  22  Ky.  L. 
Rep.  1912,  62  S.  W.  501.  Md.  — Deck 
v.  Baltimore  &  O.  R.  Co.,  100  Md.  168, 
59  Atl.  650,  108  Am.  St.  Rep.  399. 
Mass.  —  Dickinson  v.  Boston,  188  Mass. 
595,  75  N.  E.  68,  1  L.  R.  A.  (N.  S.) 
664.  Mich. —  Pinch  v.  Hotaling,  142 
Mich.  521,  106  N.  W.  69.  Minn. — 
Dalby  v.  Lauritzen,  98  Minn.  75,  107 
N.  W.  826.  Neb.— Shull  v.  Barton,  58 
Neb.  741,  79  N.  W.  732.  Ore.  — Jen- 
nings v.  Oregon  Land  Co.,  48  Ore.  287, 
86  Pac.  367.  S.  D.—  Regan  V.  Whit- 
taker,  14  S.  D.  373,  85  N.  W.  863.  Va. 
Worrell  &  Williams  v.  Kinnear  Mfg. 
Co.,  103  Va.  719,  49  S.  E.  988.  Wis. — 
Grieb  r.  Koeffler,  127  Wis.  314,  106 
N.   W.    113. 

51.  Ala.  —  Shelby  Iron  Co.  v.  Rid- 
ley, 135  Ala.  513,  33  So.  331.  Cal. — 
Cobb  v.  Doggett,  142  Cal.  142,  75  Pac. 
785.  Colo. — Denver  &  R.  G.  R.  Co. 
V.  Burchard,  35  Colo.  539,  86  Pac.  794. 
111.  —  Sammis  V.  Chicago,  B.  &  Q.  R. 
Co.,  97  111.  App.  28.  la.  — Lundy  v. 
Lundy,  118  Iowa  445,  92  N.  W.  39. 
Kan.  —  Leis  v.  Potter,  68  Kan.  117, 
74  Pac.  622.  Mich.  —  Moore  v.  Machen, 
124  Mich.  216,  82  N.  W.  892.  Minn. 
Conan  v.  City  of  Ely,  91  Minn.  127, 
97  N.  W.  737'.  Neb.  —  Atwood  v.  Mar- 
shall, 52  Neb.  173,  71  N.  W.  1064. 
N.  Y.  —  Jenks  V.  Thompson,  179  N.  Y. 
20,  71  N.  E.  266;  Ward  V.  Hoag,  78 
App.  Div.  510,  79  N.  Y.  Supp.  706. 
N.  C.  —  Janney  v.  Robbins,  141  N.  C. 
400,  53  S.  E.  863.  Tex.  —  Gulf ,  C.  & 
S.  F.  R.  Co.  v.  Milner,  28  Tex.  Civ. 
App.  86,  66  S.  W.   574. 

52.  Ark.  —  Citizens     Elec.     Co.      v. 
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8.  Instructions.  —  Although  erroneous  instructions  are  given,  yet 
if  they  do  not  prejudice  the  rights  of  the  complainant,  or  influence 
the  verdict,  they  will  be  regarded  harmless.53  On  the  other  hand, 
however,  an  erroneous  instruction  which  does  tend  to  mislead  the 
jury,  and  which  is  prejudicial  to  the  complaining  party,  is  reversible 
error,54  as  is,  likewise,  an  instruction  tending  to  mislead   because 


Thomas,  75  Ark.  260,  87  S.  W.  427; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Boback, 
71  Ark.  427,  75  S.  W.  473.  Ga.  —  City 
of  Rome  v.  Stewart,  116  Ga.  738,  42 
S.  E.  1011.  in.  — Gundlach  v.  Schott, 
192  111.  509,  61  N.  E.  332,  85  Am.  St. 
Rep.  348;  Metzger  v.  Manlove,  145 
111.  419.  Ind.  —  Consumers'  Paper  Co. 
v.    Eyer,    160   Ind.   424,    66   N.    E.    994. 

Mich Avery    v.    Burrall,    118    Mich. 

672,  77  N.  W.  272.  Mo.  — Franklin 
v.  St.  Louis  &  M.  R.  R.  Co.,  188  Mo. 
533,  87  S.  W.  930.  Neb. —City  of 
Lexington  v.  Kreitz,  73  Neb.  770,  103 
N.  W.  444.  N.  H.  —  Lyman  v.  Brown, 
73  N.  H.  411,  62  Atl.  650.  Ore. —Wat- 
son v.  Southern  Oregon  Co.,  39  Ore. 
481,  65  Pac.  985.  Tex.  —  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Washington,  94 
Tex.  510,  63  S.  W.  534;  Western  Union 
Tel.  Co.  v.  Cavin,  30  Tex.  Civ.  App. 
152,  70  S.  W.  229.  Wis.  —  Boltz  v. 
Sullivan,  101  Wis.  608,  77  N.  W.  870. 

Inference  From  Verdict.  —  That  mis- 
conduct of  counsel  did  not  have  a  pre- 
judicial effect  may  be  inferred  from 
the  nature  of  the  verdict.  111.  —  Chi- 
cago Union  Traction  Co.  v.  Lawrence, 
211  111.  373,  71  N.  E.  1024.  Ky. — 
Owensbor'o  v.  Knox's  Admr.,  116  Ky. 
451,  76  S.  W.  191.  Mich.  —Chamberlain 
v.  Lake  Shore  &  M.  S.  R.  Co.,  122  Mich. 
477,  81  N.  W.  339.  Mo.  —  Orscheln  v. 
Scott,  106  Mo.  App.  583,  80  S.  W.  982. 
Neb.  —  In  re  Ayers'  Estate,  84  Neb. 
16,  120  N.  W.  491.  N.  J.  —  Christen- 
sen  V.  Lambert,  67  N.  J.  L.  341,  51 
Atl.  702.  R.  I.  — Sherman  v.  J.  W. 
Bishop  Co.,  23  R.  I.  6,  49  Atl.  39.  Vt. 
McKinstry  v.  Collins,  74  Vt.  147,  52 
Atl.  438. 

53.  Among  numerous  decisions  are 
the  following:  U.  S.  —  San  Juan  V. 
St.  John's  Gas  Co.,  195  U.  S.  510,  25 
Sup.  Ct.  108,  49  L.  ed.  299;  Indianap- 
olis Traction  &  Term.  Co.  v.  Lawson, 
143  Fed.  834,  74  C.  C.  A.  630,  5  L. 
R.  A.  (N.  S.)  721;  Guild  7>.  Andrews, 
137  Fed.  369,  70  C.  C.  A.  49.  Ala. — 
Southern  R.   Co.  v.  Bradford,   145  Ala. 


684,  40  So.  100.  Ark.  — Little  Rock 
R.  &  Elec.  Co.  v.  Goerner,  80  Ark.  158, 
95  S.  W.   1007,  7   L.  R.  A.    (N.  S.)    97. 

Cal People     v.    Methever,    132     Cal. 

326,  64  Pac.  481;  In  re  Nelson's  Es- 
tate, 132  Cal.  182,  64  Pac.  294.  Colo. 
Colorado  Midland  R.  Co.  v.  Robbins, 
30  Colo.  449,  71  Pac.  371.  Conn.— 
Chany  v.  Hotchkiss,  79  Conn.  104,  63 
Atl.  947;  Merwin  V.  Morris,  71  Conn. 
555,  42  Atl.  855.  D.  C.  —  Mallery  v. 
Trye,  21  App.  Cas.  105.  Ga.  — Bank 
of  Wrightsville  v.  Merchants  &  Farm- 
ers Bank,  119  Ga.  288,  46  S.  E.  94.  IU. 
Chicago  Union  Traction  Co.  v.  Yarus, 
221  111.  641,  77  N.  E.  1129.  Ind.— 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Nicholas,  165  Ind.  679,  76  N.  E.  522. 
Kan.  —  Hackler  v.  Evans,  70  Kan. 
896,  79  Pac.  669.  Me.  —  Copeland  v. 
Hewett,  96  Me.  525,  53  Atl.  36;  Look 
v.  Norton,  94  Me.  547,  48  Atl.  117. 
Md.  —  Oliver  &  Burr  v.  Noel  Const. 
Co.,  109  Md.  465,  71  Atl.  959.  Mass. 
Kerr  v.  Atwood,  188  Mass.  506,  74 
N.  E.  917.  N.  H.  — Union  Hosiery  Co. 
v.  Hodgson,  72  N.  H.  427,  57  Atl.  384. 
N.  Y.  —  Crossman  V.  Lurman,  171  N. 
Y.  329,  63  N.  E.  1097,  98  Am.  St.  Rep. 
599.  Ore.  — La  Vie  v.  Crosby,  43  Ore. 
612,  74  Pac.  220.  Wash.  —  Cole  v. 
Seattle,  R.  &  S.  R.  Co.,  42  Wash.  462, 
85  Pac.  3.  Wis.  — Abbott  v.  Milwau- 
kee Light,  Heat  &  Traction  Co.,  126 
Wis.  634,  106  N.  W.  523,  4  L.  R.  A. 
(N.   S.)    202. 

54.  Ark.  —  Hartgrove  v.  Southern 
Cotton  Oil  Co.,  72  Ark.  31,  77  S.  W. 
908.  Conn.  —  Monroe  v.  Hartford  St. 
R.  Co.,  76  Conn.  201,  56  Atl.  498.  Ga. 
Western  &  A.  R.  Co.  v.  Clark,  117  Ga. 
548,  44  S.  E.  1.  Idaho.  —  Axtell  v. 
Northern  Pac.  R,  Co.,  9  Idaho  392,  74 
Pac.  1075.  111.  —  Perkins  v.  Knisely, 
204  111.  275,  68  N.  E.  486.  Ind.  — Bar- 
ker v.  Prizer,  150  Ind.  4,  84  N.  E.  4. 
Me. —  Matthews  v.  Williams  Mfg.  Co., 
98  Me.  234,  56  Atl.  759.  Mich.— 
Dubay  v.  Kelly,  137  Mich.  345,  1D0  N. 
W.  677.  Mont.  —  Paxton  v.  Wood- 
ward, 31   Mont.   195,   78   Pac.   215,   107 
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of  lack  of  evidence  in  the  case  upon  which  to  base  the  charge.55 
A  refusal  to  give  a  proper  instruction  is  also  harmless,  provided 
no  prejudice  results  thereby;56  although  if  it  appears  that  the  jury 
was  misled  to  the  prejudice  of  the  defeated  party,  the  error  is  ma- 
terial and  reversible.57 

111.  App.  111.  Ia.  —  Doran  v.  Cedar 
Rapids  &  M.  C.  E.  Co.,  117  Iowa  442, 
90  N.  W.  815.  Ky.  — Kice  V.  Porter, 
22  Ky.  L.  Rep.  1704,  61  S.  W.  266. 
Mass.  —  Cronin  v.  Holyoke,  162  Mass. 
257,  38  N.  E.  445.  -Minn.  —  Grant  v. 
North  American  Cas.  Co.,  88  Minn.  397, 
93  N.  W.  312.  Mo.  — Vaughan  v. 
Springfield  Traction  Co.,  139  Mo.  App. 
91,  120  S.  W.  683.  N.  Y.  —  Demkig 
V.  Terminal  R.,  169  N.  Y.  1,  61 
N.  E.  983,  88  Am.  St.  Rep.  521;  Riera 
v.  Salo  Art  Metal  Co.,  134  App.  Div. 
497,  119  N.  Y.  Supp.  323.  R.  I.  — Clarke 
v.  New  York,  etc.  R.  Co.,  26  R.  I.  59, 
58  Atl.  245.  S.  C  — Reeves  v.  South- 
ern R.,  68  S.  C.  89,  46  S.  E.  543.  Vt. 
Lynds  r.  Plymouth,  73  Vt.  216,  50  Atl. 
1083.  Wash.  —  Goldthorpe  v.  Clark- 
Nickerson  Lumb.  Co.,  31  Wash.  467, 
71   Pac.   1091. 

57.     Ala Southwestern      Bldg.      & 

Loan  Assn.  v.  Acker',  138  Ala.  523,  35 
So.  468;  Central  of  Georgia  R.  Co.  v. 
Windham,  120  Ala.  231,  24  So.  843. 
Cal.  —  Merrill  v.  Pacific  Transfer  Co., 
131  Cal.  582,  63  Pac.  915.  Colo. — 
Walsh  v.  Jackson,  33  Colo.  454,  81  Pac. 
258.  Mass.  —  Hagar  v.  Norton,  188 
Mass.  47,  73  N.  E.  1073.  Minn. — 
Greengard  v.  Burton,  88  Minn.  252,  92 
N.  W.  931.  Mo.  — Garven  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  100  Mo.  App.  617,  75 
S.  W.  193.  N.  J.  — Franklin  v.  Frei- 
hofer  Vienna  Baking  Co.,  71  N.  J.  L. 
112,  58  Atl.  82.  Tex.  —  Lancaster  Cot- 
ton Oil  Co.  v.  White,  32  Tex.  Civ.  App. 
608,  75  S.  W.  339.  Utah.  —  Neilson  v. 
Nebo  Brownstone  Co.,  25  Utah  37,  69 
Pac.  289.  W.  Va.  — Ward  V.  Brown, 
53  W.  Va.  227,  44  S.  E.  488;  Davis  r. 
Webb,  46  W.  Va.  6,  33  S.  E.  97.  Wis. 
Grotjan  V.  Rice,  124  Wis.  253,  102  N. 
W.  551;  Strasser  v.  Goldberg,  120  Wis. 
621,  98  N.  W.  554. 

Ultimate  Decision  Correct.  —  Al- 
though an  instruction  is  erroneously 
given  or  refused,  yet  if  upon  consider- 
ation of  the  entire  case,  it  appears  that 
no  injustice  has  been  done,  and  that 
the  ultimate  decision  is  correct,  it  is 
the  broad  general  rule  that  such  an 
error  will  be  regarded  as  cured,  and 
thus  made  harmless.  U.  S.  —  Barber 
Asphalt  Pav.  Co.  v.  Odasz,  85  Fed.  754, 


Am.  St.  Rep.  416.  Neb.  —  Omaha  St. 
R.  Co.  v.  Boeson,  68  Neb.  437,  94  N. 
W.  619.  N.  Y.  — Werner  v.  Hearst, 
177  N.  Y.  63,  69  N.  E.  221.  N.  C. — 
Jennings  v.  White,  139  N.  C.  23,  51  S. 
E.  799.  S.  C.  —  Daniels  V,  Florida 
Cent.  &  P.  R.  Co.,  62  S.  C.  1,  39  S.  E. 
762.  Tex. —  Pope  v.  Taliaferro  (Tex. 
Civ.  App.),  115  S.  W.  309;  Smith  v. 
Stratton,  34  Tex.  Civ.  App.  171,  78 
S.  W.  4.  W.  Va.  —  Barnett  v.  Boone 
Lumb.  Co.,  43  W.  Va.  441,  27  S.  E. 
209. 

55.  Ala.  —  Pullman  Car  Co.  v. 
Krauss,  145  Ala.  395,  40  So.  398,  4  L. 
R.  A.  (N.  S.)  103.  Ark.  —  McElvaney 
v.  Smith,  76  Ark.  468,  88  S.  W.  981. 
Cal.  —  Thomas  v.  Northwestern  Mut. 
Life  Ins.  Co.,  142  Cal.  79,  75  Pac.  665. 
Fla. — 'Pensacola  Elec.  Term.  R.  Co.  v. 
Haussman,  51  Fla.  286,  40  So.  196. 
Ga.  —  Macon  R.  &  Light  Co.  v.  Mason, 
123  Ga.  773,  51  S.  E.  569.  111.  —  Cul- 
len  v.  Higgins,  216  111.  78,  74  N.  E. 
698.  Ia.  — Frick  v.  Kabaker,  116  Iowa 
494,  90  N.  W.  498.  Ean.  —  Martin- 
dale  v.  Stotler,  69  Kan.  669,  77  Pac. 
700;  Missouri  Pac.  R.  Co.  r.  Pierce,  33 
Kan.  61,  5  Pac.  378.  Mo.  —  Dakan 
V.  G.  W.  Chase  &  Son  Merc.  Co.,  197 
Mo.  238,  94  S.  W.  944.  Neb.  — Link 
r.  Campbell,  72  Neb.  307,  100  N.  W. 
409,  104  N.  W.  939.  N.  J.  —  Gilmore 
V.  Kane,  72  N.  J.  L.  167,  60  Atl.  181. 
N.  Y.  —  Kipp  v.  New  York,  etc.  R. 
Co.,  89  App.  Div.  392,  85  N.  Y.  Supp. 
855.  Ore.  —  First  Nat.  Bank  v.  Mc- 
Donald, 42  Ore.  257,  70  Pac.  901.  Tex. 
Houston  &  T.  C.  R.  Co.  V.  Barron  (Tex. 
Civ.  App.),  124  S.  W.  996.  W.  Va. — 
Kunst  V.  Grafton,  67  S.  E.  74;  Lewis, 
Hubbard  &  Co.  v.  Montgomery  Supply 
Co.,  59  W.  Va.  75,  52  S.  E.  1017,  4 
L.  R.  A.   (N.  S.)   132. 

56.  U.  S.  —  Orient  Ins.  Co.  V. 
Leonard,  120  Fed.  808,  57  C.  C.  A. 
176.  Ark.  —  McGee  V.  Smitherman,  69 
Ark.  632,  65  S.  W.  461.  Cal.  —  In  re 
Dolbeer's  Estate,  149  Cal.  227,  86  Pac. 
695;  Cody  v.  Market  St.  R.  Co.,  148 
Cal.  90,  82  Pac.  666.  Conn. —  Mack 
r.  Starr,  78  Conn.  184,  61  Atl.  472. 
111.  —  Policemen's  Benev.  Assn.  v.  Ryce, 
213  HI.  9,  72  N.  E.  764,  104  Am. 
St.    Rep.    190;    Hanchett    v.    Haas,    125 
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9.  Verdict  and  Findings.  —  Irregularities  and  mere  formal  defects 
in  verdicts  which  do  not  affect  substantial  rights  are  not  regarded 
as  prejudicial  error  where  it  appears  that  upon  the  pleadings  and 
the  evidence  the  verdict  is  reasonably  fair  and  just.58  The  same 
general  rule  applies  to  erroneous  findings  of  facts  by  the  court  or 
referee.59 

10.  Judgments.  —  Judgments,  orders  and  decrees  which  upon  the 
merits  of  the  case  are  substantially  correct  will  not  be  reversed  upon 
appeal  for  clerical  errors  or  for  mere  defects  of  form.60 


29  C.  C.  A.  631.  Cal.  — Lima  v.  County 
Bank  of  San  Luis  Obispo,  142  Cal.  245, 
75  Pac.  846;  Allen  v.  McKay  &  Co.,  139 
Cal.  94,  72  Pac.  713.  Ga.  — Glover  v. 
Blakeslee,  115  Ga.  696,  42  S.  E.  40; 
Hall  v.  Eogers,  114  Ga.  357,  40  S.  E. 
250.  111.  —  Chicago  Screw  Co.  v. 
Weiss,  203  111.  536,  68  N.  E.  54;  Began 
v.  McCarthy,  119  111.  App.  578.  Ind.— 
Pittsburgh,  C,  C.  &  St.  L.  E.  Co.  v. 
Higgs,  165  Ind.  694,  76  N.  E.  299,  4  L. 
E.  A.  (N.  S.)  1081;  Ellis  v.  City  of 
Hammond,  157  Ind.  267,  61  N.  E.  565. 
Mich.  —  Morse  v.  Byam,  55  Mich.  594, 
22  N.  W.  54.  Miss.  —  Nichols  v.  Gulf 
&  S.  I.  K.  Co.,  83  Miss.  126,  36  So.  192. 
Mo.  —  Moore  v.  Lindell  B.  Co.,  176  Mo. 
528,  75  S.  W.  672;  Hitt  v.  Kansas  City, 
110  Mo.  App.  713,  85  S.  W.  669.  Neb. 
Christensen  V.  Omaha  &  C.  B.  St.  B. 
Co.,  85  Neb.  694,  124  N.  W.  96;  Gatz- 
meyer  v.  Peterson,  68  Neb.  832,  94  N. 
W.  974.  Ore.  —  Terwilliger  v.  Multno- 
mah County,  6  Ore.  295.  Wash.  —  Har- 
din v.  Mullin,  16  Wash.  647,  48  Pac. 
349.  W.  Va.  —  Wiggin  v.  Dillon,  66  W. 
Va.  313,  66  S.  E.  689. 

No  Cause  of  Action  or  Defense. — 
Where  one  who  complains  of  erroneous 
instructions  had  not,  as  a  matter  of 
law,  as  shown  by  the  pleadings,  or  by 
the  evidence,  any  cause  of  action,  or 
any  legal  defense,  it  becomes  imma- 
terial whether  the  instructions  were  er- 
roneous or  not.  U.  S.  —  Creary  v. 
Wefel,  135  Fed.  304,  67  C.  C.  A.  661. 
Ala.  —  Griffin  v.  Bass  Foundry  &  Mach. 
Co.,  135  Ala.  490,  33  So.  177;  Johnston 
v.  Philadelphia  Mortg.  &  Tr.  Co.,  129 
Ala.  515,  30  So.  15,  87  Am.  St.  Bep.  75. 
Ga.  — Coffee  v.  Coffee,  119  Ga.  533,  46 
S.  E.  620.  111.  —  Swisher  V.  Deering, 
204  111.  203,  68  N.  E.  517.  Ind.  — Pitts- 
burg, C,  C.  &  St.  L.  B.  Co.  v.  Higgs, 
165  Ind.  694,  76  N.  E.  299,  4  L.  B.  A. 
(N.  S.)  1081.  Mich.— Baub  v.  Nis- 
bett,  118  Mich.  248,  76  N.  W.  393. 
Minn.  —  Germolus  V.  Sausser,  83  Minn. 
141,  85  N.  W.  946.     Mo.  —  Carr  v.  Mis- 
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souri  Pac.  B.  Co.,  195  Mo.  214,  92  S.  W. 
874.  Neb.  —  Henry  r.  Dussell,  71  Neb. 
691,  99  N.  W.  484.  N.  Y.  —  Kopper  v. 
City  of  Yonkers,  188  N.  Y.  592,  81  N. 
E.  1168.  Tex.  —  Bonner  v.  Bonner,  34 
Tex.  Civ.  App.  348,  78  S.  W.  535.  Va. 
Chesapeake  &  O.  B.  Co.  v.  Harris,  103 
Va.  635,  49  S.  E.  997.  Wash.  —  Aris  v. 
Mutual  Life  Ins.  Co.,  54  Wash.  269, 
695,  103  Pac.  50. 

58.  Cal Meyer    v.    Parsons,     129 

Cal.  653,  62  Pac.  216.  Colo.  —  Fearnly 
v.  Fearnly,  44  Colo.  417,  98  Pac.  819; 
Bank  of  Akron  v.  Dole,  25  Colo.  1,  52 
Pac.  673.  111.  —  Wahl  v.  Laubersheim- 
er,  174  111.  338,  51  N.  E.  860;  Green- 
berg  v.  Stevens,  114  111.  App.  483.  Ind. 
Baltimore  &  O.  S.  W.  E.  Co.  v.  Eoberts, 
161  Ind.  1,  67  N.  E.  530;  Pittsburgh, 
C,  C.  &  St.  L.  E.  Co.  v.  Sudhoff  (Ind. 
App.),  88  N.  E.  702.  Mo.  — Berkson  v. 
Kansas  City  Cable  E.  Co.,  144  Mo.  211, 
45  S.  W.  1119;  Seidel  v.  Quincy,  O.  & 
K.  C.  E.  Co.,  109  Mo.  App.  160,  83  S. 
W.  77.  Va.  — Briggs  v.  Cook,  99  Va. 
273,  38  S.  E.  148.  Wis.  —  Mowatt  v. 
Wilkinson,  110  Wis.  176,  85  N.  W.  661. 

59.  Cal.  —  Bikerdike  v.  State,  144 
Cal.  681,  78  Pac.  270.  Conn.  —  Metcalf 
v.  Central  Vermont  E.  Co.,  78  Conn. 
614,  63  Atl.  633.  111.  — Clemens  v. 
Kaiser,  211  111.  460,  71  N.  E.  1055.  Ind. 
Swing  v.  Wellington,  44  Ind.  App.  455, 
89  N.  E.  514;  Midland  E.  Co.  V.  Tris- 
sal,  30  Ind.  App.  77,  65  N.  E.  543.  Pa. 
Schmidt  V.  Baizley,  184  Pa.  527,  39  Atl. 
406.  Tex.  —  St.  Louis  Southwestern  E. 
Co.  v.  Alsup  &  Gray  (Tex.  Civ.  App.), 
118  S.  W.  194.  Wis.  — Eaipe  v.  Gor- 
rell,  105  Wis.  636,  81  N.  W.  1009. 

60.  Ark.  —  Southwestern  Tel.  &  Tel. 
Co.  V.  Tarvin,  73  Ark.  467,  84  S.  W. 
504.  IU.  —  Glos  v.  Ault,  221  111.  562,  77 
N.  E.  939.  Ind.  —  Hattaway  v.  Atlanta 
Steel  &  Tin  Plate  Co.,  155  Ind.  507,  58 
N.  E.  718.  Ky. —  Pile  v.  Miller's 
Admr.,  23  Ky.  L.  Eep.  893,  64  S.  W. 
523.    Mo.  —  Lile  v.  Gibson,  91  Mo.  App. 
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Technical  defects  in  judgments  or  decrees  may  be  amended  by  the 
court,  although,  generally,  due  notice  of  such  amendments  should  be 
given  to  interested  parties.81 

11.  Presumptions.  —  That  error  that  is  not  prejudicial  is  harmless 
is  universally  admitted,  but  whether  error  is  to  be  presumed  harm- 
less and,  therefore,  its  prejudicial  character  to  be  shown,  or,  on  the 
other  hand,  to  be  presumed  prejudicial  unless  its  harmless  nature 
is  apparent,  are  questions  that  seem  to  give  rise  to  some  conflict  of 
opinion.  That  error  is  never  presumed,  but  must  be  shown,  unless 
self-evident,  is  a  proposition  already  considered.62  When,  however 
the  existence  of  error  is  established,  the  important  question  is, 
whether  it  is  prejudicial  error  or  only  harmless  error.65 

The  great  weight  of  authority  holds  that,  in  case  of  error,  pre- 
judice will  be  presumed  unless  the  record  shows  that  it  was  harm- 
less.'4 


480.  Neb.  —  Blair  r.  Kingman  Imple- 
ment Co.,  82  Neb.  344,  117  N.  W.  773. 
Tex.  —  North  r.  Coughran,  49  Tei.  Civ. 
App.  101,  108  S.  W.  165.  Wash.— 
Gosline  t.  Dryfoos,  45  Wash.  396,  88 
Pac.  634.  Wis. —  Olson  v.  Peabody, 
121  Wis.  675,  99  N.  W.  458;  Auerbach 
f.  Marks,  94  Wis.  668,  69  N.  W.  1001. 

61.  Ind.  —  Gray  v.  Robinson,  90  Ind 
527.  Kan.  —  Christisen  r.  Bartlett,  73 
Kan.  401,  84  Pac.  530,  85  Pac.  594.  M. 
Y.  —  Galligan  r.  Galligan,  73  App.  Div. 
71,  76  N.  Y.  Supp.  786.  Tex.  —  John- 
ston v.  Fraser  (Tex.  Civ.  App.),  92  S. 
W.  49. 

62.  Supra,  416. 

63.  The  Supreme  Court  of  the 
United  States,  in  considering  this  ques- 
tion, said:  "We  concede  that  it  is  a 
sound  principle  that  no  judgment 
should  be  reversed  in  a  court  of  error 
when  the  error  complained  of  works  no 
injury  to  the  party  against  whom  the 
ruling  was  made.  But  whenever  the 
application  of  this  rule  is  sought,  it 
must  appear  so  clear  as  to  be  beyond 
doubt  that  the  error  did  not  and  could 
not  have  prejudiced  the  partv's  rights. " 
Deery  r.  Cra'v,  5  Wall.  (U.  S.)  795,  807, 
18  L.   ed.   653. 

Eecord  Must  Show  Error  Harmless. 
The  same  court  said,  in  answer  to  the 
proposition  that  because  the  record  did 
not  contain  all  the  testimony,  the  court 
could  not  tell  whether  the  exclusion  of 
certain  testimony  was  prejudicial  or 
not:  "We  have  not  before  heard  of 
such  a  rule  in  a  revisory  court.  The 
farthest  any  court  has  gone  has  been 
to  hold,  that  when  such  court  can  see 
affirmatively  that  the  error  worked  no 


injury  to  the  party  appealing,  it  will 
be  disregarded."  Gilmer  r.  Hiyley 
110  U.  S.  47,  50,  3  Sup.  Ct.  471,  28  L 
ed.  62. 

64.  U.  S.  —  Choctaw,  O.  &  G.  R.  Co. 
V.  Holloway,  191  U.  S.  334,  24  Sup.  Ct. 
102,  48  L.  ed.  207;  National  Biscuit  Co 
v.  Nolan,  13$  Fed.  6,  70  C.  C.  A.  436; 
Union  Pac.  R.  Co.  V.  Field,  137  Fed.  14 
69  C.  C.  A.  536;  United  States  v.  Hono- 
lulu Plantation  Co.,  122  Fed.  581,  58 
C.  C.  A.  279.  Ala.  —  Callaway  & 
Truitt  f.  Gay,  143  Ala.  524,  39  So.  277; 
Clewis  r.  Malone,  131  Ala.  465,  31  So. 
596.  Cal.  —  Rulofson  v.  Billings,  140 
Cal.  452,  74  Pac.  35.  Colo.  —  Central 
Trust  Co.  v.  Culver,  35  Colo.  93,  83  Pac. 
1064;  Smuggler  Union  Min.  Co.  v. 
Broderick,  25  Colo.  16,  53  Pac.  169,  71 
Am.  St.  Rep.  106.  Ind.  —  Lake  Eria 
&  W.  R.  Co.  r.  McFall,  165  Ind.  574, 
76  N.  E.  400.  la.  —  Strever  v.  Chicago 
&  N.  W.  R.  Co.,  106  Iowa  137,  76  N. 
W.  513.  Kan.  —  Davenport  v.  Ogg,  15 
Kan.  363.  Mass.— Wayland  v.  Ware,  109 
Mass.  218.  Mo.  —  Langston  r.  Southern 
Elec.  R.  Co.,  147  Mo.  457,  48  S.  W.  835; 
Gerber  v.  Kansas  City,  105  Mo.  App. 
191,  79  S.  W.  717.  Mont.  —  Lawrence 
v.  Westlake,  28  Mont.  503,  73  Pac.  119. 
N.  Y.  —  Hanlon  r.  Ehrich,  178  N.  Y. 
474,  71  N.  E.  12.  N.  O.  —  Johnson  v. 
Atlantic  Coast  Line  R.,  140  N.  C.  574, 
581,  53  S.  E.  362.  TeA  —  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Johnson,  91  Tex.  569,  44 
S.  W.  1067;  Fort  Worth  &  G.  R.  R.  Co. 
v.  Jones,  38  Tex.  Civ.  App.  129,  85  S. 
W.  37.  Va.  —  Stoneburner  v.  Motlev, 
95  Va.  784,  30  S.  E.  364.  Wash.  —  Col- 
lett  r.  Northern  Pac.  R.  Co.,  23  Wash. 
600,    63    Pac.    225.     W.   Va.  —  Stite   v. 
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Contrary  View.  —  On  the  other  hand,  it  is  held  by  some  courts  that 
the  prejudicial  character  of  error  must  be  shown,  since  a  judgment 
will  not  be  reversed  upon  an  error  of  law  unless  it  appears  from  the 
record  that  the  party  complaining  was  injured  by  such  error.65 

G.  Waiving  Error  on  Appeal.  —  1.  By  Briefs.  —  Generally,  as  re- 
quired by  the  rules  of  reviewing  courts,  it  is  the  duty  of  a  party  com- 
plaining of  rulings  of  the  trial  court  to  point  out  in  his  brief  wherein 
such  rulings  are  erroneous,  and  only  such  alleged  errors  as  are  thus 
specified  will  be  considered.66  Consequently,  errors  not  assigned  in 
the  brief  or  argued  at  the  hearing  will  be  deemed  waived.67 


Hull,  45  W.  Va.  767,  32  S.  E.  240.  Wyo. 
Owens  V.  Frank,  7  Wyo.  457,  53  Pac. 
282,  75  Am.  St.  Rep.  932. 

65.  U.  S.  —  Cunningham  v.  Springer, 
204  U.  S.  647,  27  Sup.  Ct.  301,  51  L. 
ed.  662.  Compare,  however,  Crawford 
v.  United  States,  212  U.  S.  183,  29  Sup. 
Ct.  260,  53  L.  ed.  465.  Ala.  —  Cross  v. 
Esslinger,  133  Ala.  409,  32  So.  10.  Cal. 
Hamlin  v.  Pacific  Elec.  R.  Co.,  150  Cal. 
776,  89  Pac.  1109.  Ind.  —  Guthrie  v. 
Carpenter,  162  Ind.  417,  70  N.  E.  486; 
Cline  v.  Lindsey,  110  Ind.  337,  11  N. 
E.  441;  Teeple  v.  Dickey,  94  Ind.  124; 
Trent  V.  Edmonds,  32  Ind.  App.  432, 
70  N.  E.  169.  la.  — Fenton  v.  Travel- 
ing Men's  Assn.,  139  Iowa  166,  11  N. 
W.  251.  Me.  — Neal  v.  Rendall,  100 
Me.  574,  62  Atl.  706.  Mass.  —  Long  v. 
Athol,  196  Mass.  497,  82  N.  E.  665. 
Mich.  —  Louder  v.  East  Saginaw,  41 
Mich.  18,  2  N.  W.  182.  Mo.  —  Mangels- 
dorf  Co.  v.  Harnden  Seed  Co.,  132  Mo. 
App.  507,  112  S.  W.  15.  Tex.  — Han- 
rick  v.  Gurley,  93  Tex.  458,  54  S.  W. 
347,  55  S.  W.  119,  56  S.  W.  330,  55  S. 
W.  119;  Trammell  v.  Petroleum  Co.,  42 
Tex.  Civ.  App.  455,  94  S.  W.  104.  W. 
Va.  —  Richardson  v.  Donehoo,  16  W. 
Va.  685.  Wis.  — Bannon  v.  Ins.  Co.,  115 
Wis.   250,  91   N.   W.   666. 

Erroneous  Instructions.  —  Thus,  ac- 
cording to  some  decisions,  ■  where  an 
admittedly  erroneous  instruction  is 
given,  but  the  record  does  not  show 
that  it  was,  or  probably  was,  preju- 
dicial, the  judgment  will  not  be  re- 
versed. The  reviewing  court  will  not 
presume  that  the  appellant  was  in- 
spired by  the  #struction.  The  error 
and  the  injury  must  both  be  shown  on 
the  record.  111.  —  Beard  v.  Maxwell, 
113  111.  440,  1  N.  E.  824.  Ind.  —  Cline 
».  Lindsey,  110  Ind.  337,  11  N.  E.  441. 
la.  — McKenna  v.  Nov,  76  Iowa  322,41 
N.  W.  29.  Md.  —  Rose  v.  Buscher,  80 
Md.  225,  30  Atl.  637.     Mass.  — Walker 
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v.  Fitchburg,  102  Mass.  407.  Tex. — 
Watkins  v.  Tucker,  84  Tex.  428,  19  S. 
W.  570. 

Care  is  required  in  distinguishing 
many  of  the  cases  upon  the  general 
proposition  stated  in  the  text  regard- 
ing the  necessity  of  showing  upon  the 
record  prejudice  as  well  as  error.  A 
close  examination  of  the  language  of 
some  of  the  cases  shows,  at  times,  that 
the  court  is  speaking  of  "error"  in 
the  abstract,  or  of  "error"  in  gen- 
eral, rather  than  of  admitted,  or  con- 
crete error.  That  "error"  is  never 
presumed  but  must  be  affirmatively 
shown,  is  one  thing;  that,  however,  ad- 
mitted error  is  not  presumed  to  be 
prejudicial,  is  another. 

66.  See  the  title  "Briefs." 

67.  U.  S.  — Texas  &  P.  R.  Co.  v. 
Reeder,  170  U.  S.  530,  18  Sup.  Ct.  705, 
42  L.  ed.  1134;  Rapauno  Chemical  Co. 
v.  Victor  Hdw.  Co.,  101  Fed.  948,  42 
C.  C.  A.  106.  Ala.  —  Western  Union 
Tel.  Co.  v.  Saunders,  51  So.  176.  Cal.  — 
Bell  v.  Southern  Pac.  R.  Co.,  144  Cal. 
560,  77  Pac.  1124.  Colo.  —  Boothroyd 
V.  Board  of  Comrs.,  43  Colo.  428,  97 
Pac.  255.  Conn.  —  Dunham  v.  Cox,  81 
Conn.  268,  70  Atl.  1033.  Ga.  —  Mabry 
v.  Fuller,  133  Ga.  831,  67  S.  E.  91.  111. 
People  v.  Chicago,  238  111.  146,  87  N. 
E.  307.  Ind.  —  William  Laurie  Co.  v. 
McCullough,  90  N.  E.  1014.  la.  —  Ham- 
ilton County  v.  Hollis,  141  Iowa  477, 
119  N.  W.  978.  Kan.  —  Schlatter  v. 
Gibson,  63  Kan.  882,  65  Pac.  232.  La. 
DeGrilleau  v.  Boehm,  106  La.  472,  31 
So.  74.  Md.  — Gill  v.  Staylor,  93  Md. 
453,  49  Atl.  650.  Mass.  —  Jellow  v. 
Fore  River  Shipbuilding  Co.,  201  Mass. 
464  97 -N.  E.  906.  Mich.  —  Grunman 
v.  6 'Riley,  144  Mich.  534,  108  N.  W. 
421.  Minn.  —  Wickstrom  V.  Swanson, 
107  Minn.  482,  120  N.  W.  1090.  Mont. 
Brian  v.  Oregon  Short  Line  R.  Co.,  40 
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2.  By  Failing  to  Except,  Etc.  —  That  error  will  be  waived  by  fail- 
ing to  preserve  exceptions,68  and  also,  in  many  jurisdictions,  by 
failure  to  move  for  a  new  trial,69  has  been  previously  considered. 

3.  Express  Waiver.  —  Since  an  assignment  of  errors  is  in  the  na- 
ture of  a  declaration  or  complaint,70  an  error  may  be  expressly 
waived  by  an  entry  upon  the  record,  or,  by  leave  of  the  court,  it 
might  be  stricken  out.  An  assignment  of  error  may  also  be  expressly 
waived  in  a  brief,  or  oral  argument.71 

4.  Waiver  by  Estoppel.  —  Error  may  also  be  waived  by  proceed- 
ings incompatible  with  the  error  assigned.7^ 

H.  Reviewing  Decisions  of  Lower  Appellate  Courts.  —  1.  Juris- 
diction To  Review.  —  That,  by  the  provisions  of  the  constitution  or 
the  statutes,  an  intermediate  appellate  court  may  have  final  jurisdic- 
tion in  specified  matters,  and  that  other  questions  may  be  taken 
on  further  appeal  from  such  courts  to  the  highest  court  of  review, 
has  been  previously  considered.73  Upon  appeals  from  such  inter- 
mediate courts,  certain  principles  regulating  the  review  of  their  de- 
cisions are  well  established. 

2.  What  Errors  Reviewed.  —  Only  such  errors  as  were  brought  to 
the  attention  of  the  lower  appellate  court  and  passed  upon  by  that 
tribunal  will  be  considered  by  the  higher  court  upon  an  appeal  taken 
from  such  former  court.  The  assignment  of  other  errors  will  be 
disregarded.74 


Mont.  109,  105  Pac.  439.  Neb.  —  Ports- 
mouth Sav.  Bank  v.  Omaha,  67  Neb.  5"0,' 
93  N.  W.  231.  N.  C.  —  Graeber  r. 
Sides,  151  N.  C.  596,  66  S.  E.  600.  S.  D. 
Gibson  v.  Smith,  124  X.  W.  733.  Wash. 
Seattle  &  M.  R;-Co.  V.  Boeder,  30  Wash 
244,  70  Pac.  498,  94  Am.  St.  Rep.  864 
Wis. —  Nix  v.  Rciss  Coal  Co.,  114  Wis. 
493,  90   N.  W.   437. 

Questions  of  Jurisdiction.  —  The 
jurisdiction  of  the  lower  court  is,  how- 
ever, a  proper  question  for  appellate 
consideration,  although  not  raised  in 
brief  or  argument.  Ala.  —  Olmstead  v. 
Thompson,  91  Ala.  127,  8-So.  346.  Fla. 
Southern  Exp.  Co.  v.  Van  Meter,  17 
Fla.  783,  35  Am.  St.  Rep.  107.  Ind.— 
Heady  v.  Brown,  151  Ind.  75,  49  N.  E. 
805,  51  N.  E.  85.  Wash.  —  First  Nat. 
Bank  v.  Carter,  10  Wash.  11,  38  Pac. 
877. 

68.  Supra,  236. 

69.  See    the    title 
See  also  page  288. 

70.  Previously  considered. 

71.  Witt  v.  King,  56  Ind.  72;  Tray- 
eer  v.  The  Trustees,  etc.,  39  Ind.  556, 
564. 

72.  Estoppel  To  Allege  Error. — 
U.  S.  —  Red  Jacket  Mfg.  Co.  V.  Davis, 


New    Trials. 


82  Fed.  432,  27  C.  C.  A.  204.  111.— 
Case  v.  Sullivan,  222  111.  56,  78  N.  E. 
37.  Ind.  —  Baltimore  &  O.  S.  W.  R.  Co. 
V.  Jones,  158  Ind.  87,  62  N.  E.  994; 
Trayer  v.  The  Trustees,  etc.,  39  Ind. 
556.  La.  — ■  Schlater  /:.  Wilbert,  41  La. 
Ann.  406,  6  So.  127.  Mass.  —  James  v. 
Winchester,  26  N.  E.  997.  N.  Y. — 
Cowenhoven  v.  Ball,  118  N.  Y.  231,  23 
N.  E.  470.  Wis.  —  Charmley  v.  Charm- 
ley,  125  Wis.  297,  103  N.  W.  1106,  110 
Am.  St.  Rep  827. 

73.  See  page  153. 

74.  U.  S.  —  Robinson  v.  Belt,  187 
U.  S.  41,  23  Sup.  Ct.  16,  47  L.  ed.  65; 
Pine  River  Logging  &  Imp.  Co.  v. 
United  States,  186  U.  S.  279,  22  Sup. 
Ct.  920,  46  L.  ed.  1164.  Colo.  —  Davis 
v.  Dunlevy,  27  Colo.  244,  60  Pac.  570. 
HI.  —  Gratiot  Street  Warehouse  Co.  v. 
St.  Louis,  etc.  R.  Co.,  221  111.  418,  77 
N.  E.  675;  Dunn  r  Crichfield,  214  111. 
292,  73  N.  E.  386.  Iffd.  —  Deitch  v.  De- 
Mott,  89  Ind.  601;  Hubbard  v.  Bell,  4 
Ind.  App.  180,  30  N.  E.  906.  Ky.  — 
Frazier  v.  Clark,  88  Ky.  260,  10  S.  W. 
806,  11  S.  W.  83.  La.  —  Sintes  v.  Com- 
merford,  112  La.  706,  36  So.  656.  Neb. 
Stichter  v.  Cox,  52  Neb.  532,  72  N.  W. 
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Questions  as  to  jurisdiction  however,  are  excepted  from  this  rule.75 
Questions  of  Fact.  —  As  a  rule,  the  higher  court  will  not  review 
questions  of  fact  passed  upon  by  the  lower  court.  Decisions  upon 
such  questions  are,  generally,  conclusive,76  and  especially  are  ques- 
tions of  evidence  regarded  as  no  longer  reviewable  when  the  de- 
cision of  the  trial  court  has  been  affirmed  by  the  intermediate  court.77 
Matters  of  Discretion,  Etc.  —  As  in  the  case  of  direct  appeals  from 
trial  courts,  the  higher  appellate  court  will  not  review  matters  rest- 
ing within  the  discretion  of  the  lower  appellate  court.78     Moreover, 


848.  N.  J.  — Bakely  v.  Nowrey,  68  N. 
J.  L.  732,  54  Atl.  833.  N.  Y.  —  Dr. 
David  Kennedy  Corp.  v.  Kennedy,  165 
N.  Y.  353,  59  N.  E.  133.  S.  C.  —  Bur- 
well  &  Dunn  Co.  V.  Chapman,  59  S.  C. 
581,  38  S.  E.  222.  Tenn.  —  Puckett  v. 
Springfield,  97  Tenn.  264,  37  S.  W.  2. 
Tex.  —  Collum  v.  Sanger  Bros.,  98  Tex. 
162,  82  S.  W.  459,  83  S.  W.  184. 

75.  Davis  v.  Dunlevy,  27  Colo.  244, 
60  Pac.  570;  In  re  Larson,  96  N.  Y.  381. 

76.  U.  S.  —  Bear  Lake  &  River 
Waterworks  &  Irr.  Co.  V.  Garland,  164 
U.  S.  1,  17  Sup.  Ct.  7,  41  L.  ed.  327. 
111.  —  Illinois  Steel  Co.  v.  Preble  Maeh. 
Works  Co.,  219  111.  403,  76  N.  E.  574; 
Wells  &  French  Co.  v.  Kapaczynski, 
218  111.  149,  75  N.  E.  751.  Md.  —  Bal- 
timore v.  Bonaparte,  93  Md.  156,  48 
Atl.  735.  Miss.  —  Winner  v.  Williams, 
82  Miss.  669,  35  So.  308.  Mo.  — Mason 
&  Gaither's  Estate,  106  Mo.  App.  354, 
80  S.  W.  277.  N.  J.  — Devine  v.  Olney, 
68  N.  J.  L.  284,  53  Ml  466.  N.  Y.  —Peo- 
ple v.  Andrews,  196  N.  Y.  538,  89  N.  E. 
926;  In  re  Boerum  St.,  173  N.  Y.  321, 
66  N.  E.  11.  S.  C.  —  Eoberts  v.  Jones, 
71  S.  C.  404,  51  S.  E.  240.  Tenn. — 
Thach  V.  Continental  Travelers'  Mut. 
Ace.  Assn.,  114  Tenn.  271,  87  S.  W. 
255.  Tex.  —  Leary  v.  People's  Bldg. 
Loan  &  Sav.  Assn.,  93  Tex.  1,  49  S.  W. 
632,  51  S.  W.  836. 

New  York.  —  Unanimous  Affirmance 
of  Appellate  Division.  —  It  is  provided 
by  the  Constitution  of  the  State  of 
New  York  (Art.  6,  Sec.  9),  that  the 
court  of  appeals  shall  not  review  any 
' '  unanimous  decision  of  the  appellate 
division  of  the  supreme  court  that  there 
is  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or  a  verdict 
not  directed  by  the  court."  See,  in 
general:  Jacobson  V.  Brooklyn  Lumb. 
Co.,  184  N.  Y.  152,  76  N.  E. 
1075;  Le  Gendre  V.  Scottish  Union,  etc. 
Ins.  Co.,  183  N.  Y.  392,  76  N.  E.  472; 
People  v.  Feitner,  173  N.  Y.  647,  66 
N.  E.  626;  Reed  v.  McCord,  160  N.  Y. 
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330,  54  N.  E.  737;  Laidlaw  v.  Sage, 
158  N.  Y.  73,  52  N.  E.  679,  44  L.  R. 
A.  216;  People  v.  Barker,  152  N.  Y. 
417,  46   N.    E.   875. 

77.  U.  S.  — Rumford  Chemical  Wks. 
v.  Hygienic  Chem.  Co.,  215  U.  S.  156,  30 
Sup.  Ct.  45;  Minneapolis  &  St.  L.  R. 
Co.  v.  Minnesota,  193  U.  S.  53,  24 
Sup.  Ct.  396,  48  L.  ed.  614.  Colo. — 
X.  Y.  Irr.  Ditch  Co.  v.  Buffalo  Creek 
Irr.  Co.,  25  Colo.  529,  55  Pac.  720. 
111.  —  Barbee  V.  Findlay,  221  111.  251, 
77  N.  E.  590;  Central  Ace.  Ins.  Co. 
v.  Rembe,  220  111.  151,  77  N.  E. 
123,  5  L.  R.  A.  (N.  S.),  933,  110  Am. 
St.  Rep.  235;  Chicago  &  E.  I.  R. 
Co.  v.  Crose,  214  111.  602,  73  N.  E.  865, 
105  Am.  St.  Rep.  135.  Mich.  —  Locke 
r.  Tuttle,  41  Mich.  407,  1  N.  W.  1039. 
N.Y.—  Beattie  V.  New  York  &  L.  I. 
Const.  Co.,  196  N.  Y.  346,  89  N.  E. 
831;  Fealey  v.  Bull,  163  N.  Y.  397,  57 
N.  E.  631;  Archibald  v.  New  York  Cent. 
&  Hudson  R.  R.  Co.,  157  N.  Y.  574, 
52  N.  E.  567.  S.  C.  —  Jenkins  v.  South- 
ern R.  Co.,  73  S.  C.  292,  53  S.  E.  481. 
Tex.  —  Swayne  v.  Union  Mut.  Life  Ins. 
Co.,  92  Tex.  575,  50  S.  W.  566. 

Evidence  To  Support  Decision. — 
However,  it  is  a  question  of  law 
whether  there  was  any  evidence  to 
support  the  decision  of  the  lower  ap- 
pellate court,  and  such  a  question  is 
reviewable.  111.  —  Siddall  v.  Jansen, 
168  111.  43,  48  N.  E.  191,  39  L.  R.  A. 
112.  N.  Y.  — Totten  v.  Lattan,  179  N. 
Y.  112,  71  N.  E.  748,  70  L.  R.  A. 
711.     S.   C  — Hiers  v.  Risher,   54  S.   C. 

405,  32    S.    E.    509.     Tex.  —  Choate    v. 
San   Antonio   &   A.   P.   R.    Co.,   91   Tex. 

406,  44   S.   W.   69. 

78.  U.  S.  — Harrison  v.  Perea,  168 
U.  S.  311,  18  Sup.  Ct.  129,  42  L.  ed. 
478.  111.  — Gadwood  v.  Kerr,  181  111. 
162,  54  N.  E.  906.  Mich.  —  Mann  v. 
Tyler,  56  Mich.  564,  23  N.  W.  314. 
Mont.  —  Meyer  V.  Gregans,  20  Mont. 
450,    52    Pac.    83.     Neb.  —  Sheldon     p. 
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the  review  does  not  extend  to  the  opinion  of  the  intermediate  court, 
but  only  to  its  decision.79 

The  reasons  given  by  the  lower  appellate  court  for  its  decisions  are, 
also,  not  reversible  error,  since  its  judgment,  if  correct,  will  be 
affirmed  although  other  and  different  reasons  are  assigned  by  the 
court  of  final  review.80 

1.  Decision.  —  1.  "What  Law  Governs.  —  Generally,  as  to  questions 
of  practice,  upon  which  error  is  alleged,  the  law  in  force  at  the  time 
the  decision  below  was  rendered,  rather  than  the  law  at  the  time  of 
the  appellate  decision,  will  control  the  determination.81  Where,  how- 
ever, the  action  below  was  based  upon  a  statute  which  has  been 
repealed  before  the  hearing  on  appeal,  the  suit  will  be  dismissed,  in 
the  absence  of  any  saving  clause  as  to  pending  suits.82 

2.  Effect  of  Death  of  Parties.  —  If  after  the  submission  of  the 
cause  on  appeal  a  party  dies  before  the  decision,  the  appellate  court 
may,  nevertheless,  proceed  to  determine  the  case.83  The  practice, 
under  such  circumstances,  is  to  enter  the  judgment  as  of  the  date  of 
the  submission  of  the  cause,84  or,  at  least,  prior  to,  or  of  the  date 
of,  the  death.83 


Gape  County  Soc,  71  Neb.  411,  .8 
N.  W.  1045.'  N.  Y.  —  People  V.  Coler, 
168  X.  Y.  6,  60  X.  E.  1046.  Okla.— 
Pinson  V.  Prentise,  8  Okla.  143,  56  Pac. 
1049.  Ore.  —  Ilager  v.  Knapp,  45  Ore. 
512,  78  Pac.  671.  S.  D.  —  Starkweather 
v.  Bell,  12  S.  D.  146,  80  N.  W.  183.  Wis. 
Simanek  v.  Xemetz,  120  Wis.  42,  97 
N.  W.  508;  McKennev  r.  Minahan, 
119  Wis.  651,  97  X.   W.  489. 

79.  Perm.  Plate  Glass  Co.  v.  James 
H.  Eice  Co.,  216  111.  567,  75  N.  E. 
246;  Kehl  r.  Abram,  210  111.  218,  71 
N.  E.  347,  102  Am.  St.  Eep.  158;  Earn- 
ermann  v.  Eisner  &  Mendelson  Co., 
23  Misc.  330,  51  X.  Y.  Supp.  210. 

80.  111.  — West  Chicago  St.  R.  Co. 
V.  Sullivan,  165  HI.  302,  46  X.  E.  234. 
Neb.  —  Denslow  v.  Dodendorf,  47  Xeb. 
328,  66  X.  W.  409.  N.  Y.  —  Brown 
v.  Wakeman,  18  X.  Y.  Supp.  363.  Tex. 
Aspley  v.  Hawkins,  99  Tex.  380,  89 
S.  W.  972;  Davis  v.  Lanier,  94  Tex.  455, 
61  S.  W.  385. 

81.  U.  S.  —  Pugh  v.  MeCormiek,  14 
Wall.  361.  20  L.  ed.  789.  Cal. —Han- 
cock r.  Thorn,  46  Cal.  643;  State  v 
MeGlynn,  20  Cal.  2^3,  81  Am.  Dec. 
118.  la.  —  Brady  v.  Gillis,  15  Iowa 
602.  Md.  —  Chesapeake  &  O.  Canal 
Co.  f.  Western  Maryland  R.  Co.,  99 
Md.  570,  58  Atl.  34;  Montague  r.  State, 
54  Md.  481.  Miss.  —  Musgrove  v.  Vicks- 
burg  &  X.  R.  Co.,  50  Miss.  677. 

Trial  by  Jury.  —  In  Indiana,  prior 
to  the  code  of  1881,  "parties  were  en- 


titled to  trial  by  jury  in  equitable  as 
well  as  law  cases,"  and  it  was  held 
by  the  supreme  court  of  that  state, 
that  the  refusal  of  a  trial  by  jury, 
under  the  former  law,  in  a  suit  to 
settle  partnership  affairs,  was  revers- 
ible error,  despite  the  fact  that  upon 
another  trial  the  case  might  be  tried 
without  a  jury.  Redinbo  V.  Fretz,  99 
Ind.   458. 

82.  TJ.  S.  — The  Rachel  v.  United 
States,  6  Cranch  329,  3  L.  ed.  239; 
Yeaton  v.  United  States,  5  Cranch  281, 
3  L.  ed.  101.  La.  — State  v.  Edward,  5 
Mart.  (O.  S.)  474.  N.  H.  —  Lewis  V. 
Foster,   1  X.   H.   61. 

83.  Ala.  —  Birmingham  R.,  Light  & 
Power  Co.  r.  Cunningham,  141  Ala.  470, 
37  So.  689.  Ark.  —  Cunningham  v. 
Ashley,  13  Ark.  653.  Cal.  —  Black  v. 
Shaw,  20  Cal.  68.  Ky.  —  Goggin  r. 
Coed,  7  Ky.  L.  Rep.  39.  Ohio.  —  Cole 
v.  Alexander,  2  Ohio  C.  C.  1. 

84.  Ala Birmingham    R.,    Light  & 

Power  Co.  i*.  Cunningham,  141  Ala.  470, 
37  So.  689.  Cal.  —  In  re  Dolbeer's  Es- 
tate, 149  Cal.  227,  86  Pac.  695.  Ind.  — 
State  v.  Schmidt,  163  Ind.  699,  71  X. 
E.  654;  Willard  r.  Albertson,  23  Ind. 
App.  164,  54  X.  E.  403.  Mo.  —  Sar- 
gent V.  St.  Louis  &  S.  F.  R.  Co.,  114 
Mo.  348,  21  S.  W.  823,  19  L.  R.  A. 
460. 

85.  Cal.  —  Black    V.    "haw,    20    Cal. 
68.     Ohio.  —  Cole  v.  Alexander,  2  Ohio 
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3.  Reasons  For  Decision.  —  Where  a  majority  of  the  reviewing 
court  agree  in  the  decision  rendered,  the  fact  that  they  did  not  agree^ 
in  the  reasons  for  their  opinions  does  not  affect  the  binding  force  of 
the  determination.86 

4.  Equally  Divided  Court.  —  If  the  court  is  equally  divided  upon 
the  question  or  questions  submitted,  such  even  division  of  opinion  is 
equivalent  to  an  affirmance.87 

5.  Disposal  of  Cause. — a.  General  Provisions.  —  The  constitutional, 
or  statutory,  provisions  relating  to  appeals  generally  provide  that 
judgments  and  orders  reviewable  on  appeal  may  be  reversed,  modi- 
fied, or  affirmed.88 

b.  Affirmance.  —  Failure  To  Perfect  Appeal.— That  for  failure  to  com- 
ply with  the  requirements  governing  the  taking  and  perfecting  of 
appeals,  or  for  failure  to  duly  prosecute  the  appeal  in  the  appellate 
court,  the  decision  below  may,  in  some  jurisdictions,  be  affirmed,  has 
been  previously  stated.89 

Absence  of  Error.  —  Upon  the  hearing,  the  decision  will  be  affirmed 
in  absence  of  material  error  shown  by  the  record.90    An  affirmance, 


C.  C.  1.  Wis.  —  Hocks  v.  Sprangers, 
113  Wis.  123,  87  X.  W.  1101,  S9  N.  W. 
113. 

86.  Ark.  —  Pollock  v.  C.  Hennicke 
Co..  61  Ark.  ISO,  16  S.  W.  185.  Cal.  — 
Philbrook  v.  Newman,  118  Cal.  172,  82 
Pac.  772.  Kan.  —  Atchison  &  N.  R. 
Co.  v.  Hubbard,  16  Kan.  156.  Miss. — 
Browning  v.  State,  33  Miss.  47.  N.  Y. 
Oakley   r.   Aspinwall,  1  Duer  1. 

87.  U.  S.  —  Etting  v.  United  States 
Bank,  11  Wheat.  59,  6  L.  ed.  419.  Ark. 
Barnard  &  Leas  Mfg.  Co.  r.  Smith,  77 
Ark.  590,  92  S.  W.  S58.  Colo.  — Fisher 
v.  Kansas  City  Humboldt  Min.  Co.,  30 
Colo.  220,  70  Pac.  330.  Fla.  —  Mugge 
V.  Tate,  Jones  &  Co.,  51  Fla.  255,  41 
So.  603.  Ga.  — Macon,  D.  &  S.  R.  Co. 
v.  Stewart,  125  Ga.  88,  54  S.  E.  197. 
in.  — Chicago  &  E.  I.  E.  Co.  v. 
Sehmitz,  211  111.  446,  71  X.  E.  1050.  la. 
Chicago  &  X.  W.  R,  Co.  r.  Cedar  Eapids, 
127  Iowa  678,  103  X.  W.  997.  Kan.— 
Bartlett  v.  Cooper,  4  Kan.  110.  Ky. — 
Evening  Post  Co.  v.  Smith,  26  Ky.  L. 
Eep.  397,  81  S.  W.  264.  La.  —  Camp 
V.  Church  of  St.  Louis,  7  La.  Ann.  321. 
Md.  —  Gregg  V.  Baltimore,  14  Md.  479. 
]y[ass.  —  Shannon  v.  Shannon,  10  Allen 
249  Mich.  —  Xew  York  Life  Ins.  Co. 
v.  Preston,  142  Mich.  232,  105  X.  W. 
1130  N.  C.  —  Boone  v.  Peebles,  126 
N.  C.  824,  36  S.  E.  193.  Wis.  —  Cook 
p.  Minneapolis,  etc.  E.  Co.,  125  Wis. 
528,  103  X.  W.  1097. 

88.  See  the  various  constitutional 
and  statutory  provisions. 
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Common  Law.  —  The  common  judg- 
ment for  the  defendant  in  error, 
whether  the  errors  assigned  be  in  fact 
or  in  law,  is  that  the  former  judgment 
be  affirmed.  For  error  in  fact,  the 
judgment  is  recalled,  revocatur;  and 
for  error  in  law,  it  is  reversed.  On  a 
plea  of  release  of  errors,  or  the  statute 
of  limitations,  found  for  the  defend- 
ant, the  judgment  is  that  the  plaintiff 
be  barred  of  his  writ  of  error.  Tidd's 
Pr.,    1178. 

89.  See  supra,  289. 

90.  Cal.  —  Xevada  Bank  v.  Dres- 
baeh,  63  Cal.  324.  Idaho.  —  McCrea  v. 
McGrew,  9  Idaho  382,  75  Pac.  67.  111. 
Brownell  Imp.  Co.  r.  Critchfield,  1j7 
111.  61,  64  N.  E.  332;  Schmidt  v. 
St.  John's  Evang.  Luth.  Church,  101 
111.  App.  288.  Kan.  — Eeid  V.  Dixon, 
26  Kan.  412;  Thorn  v.  Davis,  16  Kan. 
22.  Mo.  —  State  ex  reh  Malin  v.  Mer- 
riam,  159  Mo.  655,  60  S.  W.  1112.  Neb. 
Johnson  r.  Thompson,  56  Xeb.  552,  76 
X.  W.  1054.  Ohio.  —  Warder,  Bush- 
nell  &  Gleassner  Co.  v.  Jacobs,  58  Ohio 
St.  77,  50  X.  E.  97.  Okla.  —  Berry 
Bros.  V.  Hill,  6  Okla.  7,  37  Pac.  828. 
W.  Va.  — McGraw  v.  Roller,  47  W.  Va. 
650,  35   S.   E.   822. 

Questions  Previously  Decided. — Where 
every  legal  question  involved  has  been 
decided  by  the  reviewing  court  in  pre- 
vious cases,  and  no  error  appears  upon 
the    record,    the    decision    will    be    af- 
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moreover,  is  not  dependent  upon  the  grounds  expressed  by  the 
lower  court,  since  the  decision  will  be  affirmed  if  it  can  be  sus- 
tained by  any  grounds.91 

Excessive  Judgment.  —  In  case  the  judgment  is  erroneous  only  m 
the  matter  of  excessive  damages,92  or  in  allowing  excessive  in- 
terest,93 the  decision  may  be  affirmed  upon  condition  of  a  remittitur 
of  the  excess. 

c.  Modification.  —  Excessive  Recovery.  —  Under  the  statutory,  or 
constitutional,  authority  to  modify  judgments,  a  judgment  may  be 
modified  by  striking  out  an  excess  erroneously  recovered,  provid- 
ing the  excess  can  be  clearly  ascertained  from  the  evidence,94  and 
upon  a  remittitur  by  the  plaintiff  below,  an  affirmance  may  be  ren- 
dered as  to  the  remainder,  as  stated  above.65 

Correcting  Interest  Charges.  —  Errors  in  the  computation  of  interest 
may  also  be  corrected  by  the  appellate  court.98 


firmed  without   discussion.     Rettman   V. 
Richardson,   17   Kan.   413. 

91.  Ala. — Crow  v.  Florence  Ice  & 
Coal  Co.,  143  Ala.  541,  39  So.  401.  Ga. 
Methvin  V.  Shorter,  56  Ga.  83.  la.— 
Dolan  v.  Burlington,  C.  R.  &  N.  R.  Co., 
129  Iowa  626,  105  X.  W.  834.  Mass- 
Packer  v.  Lockman,  115  Mass.  72.  Mo. 
Kreis  v.  Missouri  Pac.  R.  Co.,  131  Mo 
533,  33  S.  W.  64.  Mont.— Case  v. 
Kramer,  34  Mont.  142,  85  Pac.  878. 
Tenn. — Citizens'  Rapid  Transit  Co.  v. 
Dozier,   110   Tenn.   98,  72   S.   W.   963. 

92.  U.  S.— Missouri,  K.  &  T.  R.  Co. 
r.  Patrick,  144  Fed.  632,  75  C.  C.  A. 
434;  Hawes  v.  Warren,  119  Fed.  978. 
Ark.— St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Adams,  74  Ark.  326,  85  S.  W.  768,  86 
S.  W.  287,  109  Am.  St.  Rep.  85.  Colo. 
Denver  &  R.  G.  R,  Co.  v.  Wilson,  28 
Colo.  6,  62  Pac.  843.  Conn.— Smith  v. 
Hall,  69  Conn.  651,  38  Atl.  386.  Fla.— 
Turner  v.  Adams,  39  Fla.  86,  21  So. 
575.  111.— Chicago  City  R.  Co.  v.  Car- 
roll, 206  111.  318,  68  N.  E.  1087.  Mass. 
Carberry  v.  Farnsworth,  177  Mass.  398, 
59  N.  E.  61.  Mich.— McDonald  v. 
Smith,  139  Mich.  211,  102  N.  W.  668. 
Minn.— Skelton  v.  St.  Paul  City  R.  Co., 
88  Minn.  192,  92  N.  W.  960.  Miss.— 
Wagner  v.  Ellis,  85  Miss.  422,  37  So. 
959.  Mo.  —  Howard  v.  Terminal  R. 
Assn.  of  St.  Louis,  110  Mo.  App. 
574,  85  S.  W.  608.  Nell;— Barker  V. 
Wheeler,  60  Neb.  470,  83  N.  W.  678, 
83  Am.  St.  Rep.  541.  N.  Y.  —  Genet 
r.  President  of  Delaware  &  H.  Canal 
Co.,  163  N.  Y.  173,  57  N.  E.  297.  Tex. 
Huff  v.  Riley,  26  Tex.  Civ.  App.  101, 
64  S.  W.  387.  Va.  —  Fry  v.  Stowers, 
98  Va.  417,  36  S.  E.  482.    Wis.  —  Heim- 


lich r.  Tabor,  123  Wis.  565,  102  N.  W. 
10,  68  L.  R.  A.  669. 

93.  Ala.— Wadsworth  v.  First  Nat. 
Bank,  124  Ala.  440,  27  So.  460.  EL— 
Sorensen  v.  Central  Lumb.  Co.,  98 
HI.  App.  581.  Kan.  —  Kansas  City 
v.  Frohwerk,  10  Kan.  App.  120,  62 
Pac.  432.  Mo.  —  Gerst  v.  St.  Louis, 
185  Mo.  191,  84  S.  W.  34,  105  Am. 
St.  Rep.  580;  Meyer  v.  Phoenix 
Ins.  Co.,  95  Mo.  App.  721,  69  S.  W. 
639.  Pa.  —  Haggart  V.  Borough  of  Cali- 
fornia, 21  Pa.  Super.  210.  Tex. — 
Brooks  V.  State  (Tex.  Civ.  App.),  58 
S.   W.    1032. 

94.  Cal.— McConnell  v.  Corona  City 
Water  Co.,  149  Cal.  60,  85  Pac.  929, 
8  L.  R.  A.  (N.  S.)  1171.  Fla.— Schnabel 
v.  Betts,  23  Fla.  178,  1  So.  692.  EL— 
Minchrod  r.  Ullmann,  163  111.  25,  44  N. 
E.  864.  la.  —  Heff erman  V.  Burt,  7 
Iowa  320.  71  Am.  Dec.  445.  Ky.  — 
Seeley  v.  Hobson,  11  Ky.  L.  Rep.  403. 
Mich. — Sloman  v.  Mercantile  Credit 
Guar.  Co.  112  Mich.  258,  70  N.  W.  886. 
N.  Y.  —  Heerwagen  v.  Crosstown  St.  R. 
Co.,  179  N.  Y.  99,  71  N.  E.  729.  S.  D. 
Elfring  r.  New  Birdsall  Co.,  16  S.  D. 
252,  92  N.  W.  29.  Utah.— Garner  r. 
Van  Patten,  20  Utah  342,  58  Pac.  684. 
Wis. — Hocks  v.  Sprangers,  113  Wis. 
123,  87  N.  W.  1101,  89  N.  W.  113. 

95.  See  preceding  paragraph. 

96.  U.  S. — America  Nat.  Bank  v. 
Williams,  101  Fed.  943,  42  C.  C.  A. 
101.  Ga. — Western  &  A.  R.  Co.  v. 
Calhoun,  104  Ga.  384,  30  S.  E.  868. 
N.  Y.— Cox  v.  Island  Min.  Co.,  175 
N.  Y.  328,  67  N.  E.  586.  Tex.— Mis- 
souri, K.  &  T.  R.  Co.  v.  Dawson  Bros. 
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Increasing  Amount.  —  As  a  general  rale,  an  appellate  court  has  no 
power  to  increase  the  amount  of  a  judgment  where  it  conforms  to 
the  damages  awarded.97  Mistakes,  as  shown  by  the  record,  in  en 
tering  the  judgment  for  a  smaller  sum  than  was  due,  may,  how- 
ever, be  corrected,98  and,  in  some  jurisdictions,  under  a  statutory 
authority  to  render  such  judgment  as  the  court  below  should  have 
rendered,  the  amount,  in  a  proper  case,  may  be  increased.99 

Clerical  Errors.  —  Errors  of  a  merely  formal  or  clerical  character 
in  judgments,  including  errors  or  mistakes  in  dates,  names  of  par- 
ties or  descriptions  of  property,  can  be  corrected  by  the  court  upon 
appeal,  provided  the  record  shows  what  correction  should  be  made.1 

Decision  That  Court  Should  Have  Rendered.  —  Some  of  the  statutes  pro- 
vide that  an  appellate  court  may  render  such  judgment  or  order  as 
the  court  below  should  have  rendered.2  Under  such  statutory  au- 
thority, the  appeal  is  generally  regarded  as  vacating  the  judgment, 
and  the  reviewing  court  may  render  such  decision,  where  all  the 
material  matters  are  before  it,  as  the  rights  of  the  parties  and  jus- 
tice may  require.3 


(Tex.  Civ.  App.),  84  S.  W.  298.  Wis.— 
Menz  v.  Beebe,  102  Wis.  342,  77  N. 
W.  913,  78  N.  W.  601. 

97.  la. — Minthorn  v.  Hemphill,  73 
Iowa  257,  34  N.  W.  844.  Kan.— Hol- 
ton  v.  McPike,  27  Kan.  286.  N.  Y.— 
Newhall  v.  Wyatt,  68  Hun  1,  22  N. 
Y.  Supp.  828;  McHugh  v.  New  York 
El.  E.  Co.,  65  Hun  619,  19  N.  Y.  Supp. 
744. 

98.  Wade  v.  Kelly,  2  Stew.  (Ala.) 
443;  Mason  V.  Smith,  1  Stew.  (Ala.) 
275. 

99.  Scheen  V.  Poland,  34  La.  Ann. 
1107;  Donnell  v.  Sandford,  11  La.  Ann. 
645. 

1.  U.  S. — Sears  v.  United  States,  1 
Gall.  257,  21  Fed.  Cas.  No.  12,592.  Ala. 
Lamkin  v.  Dudley,  34  Ala.  116.  Cal.— 
Tryon  v.  Sutton,  13  Cal.  490.  Ga.  — 
Girardey  v.  Bessman,  62  Ga.  654.  Miss. 
Buckingham  V.  Nelson,  42  Miss.  417. 
Mo. — Witte  Iron  Works  Co.  v.  Holmes, 
62  Mo.  App.  372.  N.  H. — Brown  v. 
Cochran,  11  N.  H.  199.  N.  Y.— Marsh 
v.  Berry,  7  Cow.  344.  Va.— Price  v. 
Thrash,  30  Gratt.  515.  W.  Va.  —  Bee 
v.  Burdett,  23  W.  Va.   744. 

2.  See  the  various  statutes.  See, 
also,  the  following  cases:  Ariz. — Miller 
v.  Douglas,  7  Ariz.  41,  60  Pac.  722. 
111.  — Pease  v.  Ditto,  185  111.  317,  56  N. 
E.  1072.  Kan. — State  v.  Board  of 
Comrs.,  61  Kan.  390,  59  Pac.  1055. 
N.  Y. — Reynolds  V.  Aetna  Life  Ins.  Co., 
160  N.  Y.  635,  55  N.  E.  305.  See 
Benedict  V.  Arnoux,   154  N.  Y.  715,  49 
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N.  E.  326.  N.  C— North  Carolina  Corp. 
v.  Atlantic  Coast  Line  R.  Co.,  137  N. 
C  1,  49  S.  E.  191,  115  Am.  St.  Rep. 
636.  Term.  —  Nighbert  v.  Hornsby,  100 
Tenn.  82,  42  S.  W.  1060,  66  Am.  St. 
Rep.   736. 

Equity  Practice.— This  practice  is 
patterned  after  the  appellate  practice 
in  chancery,  where,  upon  appeal,  the 
court  may  render  such  a  decree  as 
upon  the  consideration  of  the  whole 
suit  the  merits  of  the  case  may  re- 
quire. Ark. — Pickett  v.  Ferguson,  45 
Ark.  177,  55  Am.  Rep.  545.  N.  Y.— 
In  re  Livingston,  2  Abb.  Pr.  (N.  S.)  1. 
Tenn.  —  Toomey  v.  Atyoe,  95  Tenn.  373, 
32  S.  W.  254.  Va.— Bailey  Const.  Co. 
v.  Purcell,  88  Va.  300,  13  S.  E.  456. 
Wis. —  Durkee  v.  Stringham,  8  Wis.  1. 

3.  U.  S.— Potter  v.  Beale,  50  Fed. 
860,  2  C.  C.  A.  60,  5  U.  S.  App.  49. 
Ariz.— Miller  v.  Douglas,  7  Ariz.  41, 
60  Pac.  722.  111.— Indiana  Millers' 
Mut.  Fire  Ins.  Co.  v.  People,  65  111. 
App.  355.  Ind. — McAfee  v.  Reynolds, 
130  Ind.  33,  28  N.  E.  423,  18  L.  R.  A. 
211.  Kan. — Berry  v.  Kansas  City,  etc. 
R.  Co.,  52  Kan.  759,  34  Pac.  805,  39 
Am.  St.  Rep.  371.  La.— Bloch  v.  Cred- 
itors, 46  La.  Ann.  1334,  16  So.  267. 
Mo. — Burris  v.  Shrewsbury  Park  Land 
&  Imp.  Co.,  55  Mo.  App.  381.  N.  Y.— 
Reynolds  v.  Aetna  Life  Ins.  Co.,  160 
N.  Y.  635,  55  N.  E.  305;  Kelley  Lumb. 
Co.  v.  Otselic  Val.  R.  Co.,  136  App.  Div. 
146,  120  N.  Y.  Supp.  415.  Okla. — 
Blackwell,  E.  &  S.  W.  R.  Co.  v.  Bebout, 
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d.  Reversal. — Material  Errors . —  For  material  and  prejudicial  er- 
rors appearing  on  the  record  the  decision  of  the  lower  court  will 
generally  be  reversed.4  Mere  technical  errors,  however,  not  affect- 
ing the  merits,  or  the  substantial  rights  of  the  parties,  are  not 
grounds  for  reversal.5 

Want  of  Jurisdiction.  —  "Where  the  lower  court  had  no  jurisdiction 
over  the  parties,6  or  the  subject-matter,7  the  judgment  will  be  re- 
reversed. 

Excessive  Damages.— For  excessive  damages,  where  modification  by 
remittitur  is  not  practicable  or  allowable,  a  judgment  will  be  re- 
versed.8 


19  Okla.  63,  91  Pac.  877.  Tenn.— 
Xighbert  v.  Hornsby,  100  Tenn.  82, 
42  S.  W.  1060,  66  Am.  St.  Eep.  736. 
Va  —  Mclntvre  r.  Smyth,  108  Va.  736, 
62   S.   E.    930. 

•4.     McClure  v.  Missouri,  etc.  R.  Co., 
9  Kan.  373.     See,  in  general,  infra. 

5.  U.  S.— Chicago  r.  Le  Movne,  119 
Fed.  662,  56  C.  C.  A.  278.  Ark.— Hicks 
r.  Branton,  21  Ark.  186.  Ala. — Long- 
shore v.  State,  137  Ala.  636,  34  So. 
684.  Cal. — Peterson  V.  Mineral  Fruit 
Co.,  140  Cal.  624,  74  Pac.  162;  Elder 
V.  Justice  Court,  136  Cal.  364,  68  Pac. 
1022.  Ga. — Garmany  v.  Lawton,  124 
Ga.  876,  53  S.  E.  *  669,  110  Am.  St. 
Rep.  207.  HI. — E.  A.  Moore  Furniture 
Co.  v.  W.  &  J.  Sloane,  166  111.  457,  46 
N.  E.  1128.  Ind.— Butt  v.  Butt,  118 
Ind.  31,  20  N.  E.  538;  Equitable  Trust 
Co.  v.  Milligan,  31  Ind.  App.  2D,  65 
N.  E.  1044.  la.— Pratt  v.  Fishwild, 
121  Iowa  642,  96  X.  W.  1089.  Kan.— 
Honce  r.  Schram,  73  Kan.  368,  85  Pac. 
535.  Ky.— Tye  v.  Tye,  26  Kv.  L.  Eep. 
939,  82  S.  W.  1005;  Carpenter  v. 
Stephens,  25  Ky.  L.  Rep.  551,  76  S. 
W.  42.  La. — Succession  of  Hewitt,  107 
La.  446.  31  So.  859.  Md. — Cooper  v. 
Utterbach,  37  Md.  282.  Mo.— Chicago, 
R.  I.  &  P.  R.  Co.  v.  George,  145  Mo. 
38,  47  S.  W.  11.  Neb.— Hawke  v. 
Kerr.  72  Neb.  848,  101  N.  W.  1023. 
N.  Y.— Adams  r.  Elwood,  176  N.  Y. 
106,  68  X.  E.  126;  Jackson  r.  Helmer, 
73  App.  Div.  134,  77  N.  Y.  Supp.  835. 
N.  D. — Rapp  V.  Hansen,  15  X.  D.  151, 
107  N.  W.  48.  Okla. — Linderman  v.  i 
Nolan,  16  Okla.  352,  83  Pac.  796.  ! 
Tenn. — Louisville  &  N.  R.  Co.  r.  Parker,  j 
59  Tenn.  49.  Tex. — Menifee  v.  Ham- 
ilton, 32  Tex.  495.  Utah.  —  Popp  v. 
Daisv  Gold  Min.  Co.,  27  Utah  83,  74 
Pac.  426. 

6.  Ark.— King  r.  Clay,  34  Ark.  291. 
Cal.— Houghton    f.    Tibbetts,    126    Cal. 


57,  58  Pac.  318.  El.— Powell  v.  Peo- 
ple, 214  111.  475,  73  N.  E.  795,  105 
Am.  St.  Rep.  117.  La.— Jacobs  v.  Sar- 
torius,  3  La.  Ann.  9.  Mo.— Leslie  v 
Mercantile  Co.,  200  Mo.  363,  98  S.  W.' 
523;  Newman  v.  Newman,  152  Mo    398 

5  5;  T  19>     N-  J— Adams  v.  Adams,' 

50  N.  J.  Eq.  751,  26  Atl.  903.  Tex.— 
Swearingen  v.  Glenn,  34  Tex.  243. 
W.  Va,— Ralphsnyder  r.  Titus,  63  W 
Va.  469,  60  S.  E.  494;  Chartiers  Oil" 
Co.  r.  Moore's  Devisees,  56  W.  Va  540 
49  S.  E.  449.  Wis.-Hays  v.  Lewis! 
21   Wis.   663. 

7.  U.  S.— Union  &  Planters  Bank 
V.  Memphis,  189  U.  S.  71,  23  Sup.  Ct. 
604,  47  L.  ed.  712;  Cochran  v.  Childs 
111  Fed.  433,  49  C.  C.  A.  421;  Nashua 

6  L.  R.  Corp.  r.  Boston  &  L.  R.  Corp  . 

51  Fed.  929,  2  C.  C.  A.  542,  5  U.  S. 
App.  9.  Ga.— Western  Union  Tel.  Co. 
V.  Cooper,  2  Ga.  App.  376,  58  S.  E. 
517.  111.— Foote  v.  Marggraf,  233  El 
48,  84  X.  E.  42.  Ky.— Harper  r.  Mont- 
gomery, 5  Litt.  347.  Tex.— Roeser  v. 
Bellmer,  7  Tex.  1.  Wash. —  State  v. 
Superior  Court,  9  Wash.  369,  37  Pac. 
489.  Wis.  — Dewey  v.  Hyde,  1  Pinne. 
469. 

8.  Ga.— Tavlor  v.  Gilmore,  3  Ga. 
App.  93,  59  S.  E.  325.  Mo.— Gibler 
r.  Terminal  R.  Assn.,  203  Mo.  208,  101 
S.  W.  37;  Mourning  v.  Missouri  Coal 
&  Min.  Co.,  99  Mo.  320,  12  S.  W.  884. 
N.  J.— Paulmier  r.  Erie  R.  Co.,  34  X. 
J.  L.  151.  But  compare  Leonard 
v.    Hoboken    Prtg.    Co.,    69    N.    J.    L. 

Atl.  577.  N.  Y. — Scheller  v. 
Metropolitan  St.  R.  Co.,  49  App.  Div. 
639,  63  N.  Y.  Supp.  192;  Dunn  r.  Allen, 
55  App.  Div.  637,  59  App.  Div.  561, 
67  N.  Y.  Supp.  218.  S.  C— Joseph  v. 
Wilmington  &  M.  R.  Co.,  11  Rich.  L. 
399.  Tex. — Howe  v.  Gibson,  3  Tex. 
Civ.    App.   263,    22   S.   W.   826.     Wis.— 

vol.  n 


480 


APPEALS 


Miscellaneous  Grounds.  —  Although  the  possible  grounds  for  revers- 
ible error  are  too  broad  for  any  particular  description,  yet  among 
them  may  be  further  mentioned  failures  to  state  cause  of  action,9 
errors  in  the  admission  or  exclusion  of  evidence,10  erroneous  in- 
structions,11 verdicts  contrary  to  law  and  evidence,12  errors  in 
granting  or  refusing  new  trials,13  and  erroneous  judgments.14 


Evans  v.  Foster,  80  Wis.  509,  50  N. 
W.  410,   14  L.   E.   A.   117. 

See  also  pp.  477,  187. 

Verdict  Influenced  by  Passion  or 
Prejudice. — When  the  damages  re- 
turned by  the  jury  are  so  excessive 
as  to  show  the  verdict  was  rendered 
under  the  influence  of  passion  or 
prejudice,  it  will  be  set  aside,  and  the 
questions  in  issue  submitted  to  the 
judgment  of  another  jury.  Parsons  & 
P.  E.  Co.  V.  Montgomery,  46  Kan.  120, 
26  Pac.  403. 

9.  Cal. — Hawley  Bros.  Hardware  Co. 
v.  Brownstone,  123  Cal.  643,  56  Pac. 
468;  Choynski  v.  Cohen,  39  Cal.  501, 
2  Am.  Eep.  476.  111.— Santa  Fe  Drain- 
age Dist.  v.  Waeltz,  41  111.  App.  575. 
Tex.  —  Seastrunk  V.  Pioneer  Savings 
&  Loan  Co.  (Tex.  Civ.  App.),  34  S.  W. 
466. 

10.  U.  S.— Harkins  V.  Brown,  108 
Fed.  576,  47  C.  C.  A.  501.  Cal.— Hardy 
v.  Martin,  150  Cal.  341,  89  Pac.  111. 
Colo.— Ilfeld  V.  Ziegler,  40  Colo.  401, 
91  Pac.  825.  Ga. — Armstrong  v.  High, 
106  Ga.  508,  32  S.  E.  590.  Ind.— Baker 
v.  Baker,  43  Ind.  App.  26,  86  N.  E 
864.  la.— Flinders  v.  Bailey,  133  Iowa 
616,  111  N.  W.  27;  Campbell  V.  Col- 
lins, 133  Iowa  152,  110  N.  W.  435. 
Kan. — McClure  v.  Missouri  Eiver,  etc. 
Co.,  9  Kan.  373.  La. — Bainbridge  v. 
Clay,  3  Mart.  (N.  S.)  671.  Neb.— Odell 
V.  Story,  81  Neb.  442,  118  N.  W.  1103. 
N.  Y.— Bascom  v.  Smith,  31  N.  Y.  595; 
Bennett  V.  Mahler,  90-  App.  Div.  22, 
85  N.  Y.  Supp.  669.  Tex.  —  Clapp  v. 
Engledow,  72  Tex.  252,  10  S.  W.  462. 
Wash. — Williams  v.  Spokane  Falls  & 
N.  P.,  44  Wash.  363,  87  Pac.  491. 
W.  Va. — Farmers'  Bank  of  Fairmont 
r.  Gould,  42  W.  Va.  132,  24  S.  E.  547. 
Wis.— Dungan  V.  State,  135  Wis.  151, 
115   N.   W.   350. 

11.  U.  S.— United  States  v.  Tillot- 
son,  12  Wheat.  180,  6  L.  ed.  594.  Ala. 
iNTolen  v.  Palmer,  24  Ala.  391.  Colo.— 
Empson  Pac  Ring  Co.  v.  Clawson,  43 
Colo.  188,  95  Pac.  546.  Ga.— Morgan 
v.  Taylor,  55  Ga.  224.  111.— East  St. 
Louis  Connecting  E.  Co.  V.  Mec"ker,  229 

vol.  n 


HI.  98,  82  N.  E.  202;  Union  Stock 
Yards  &  Transit  Co.  V.  Monaghan,  13 
111.  App.  148.  Ind. — Doyle  v.  Kiser, 
12  Ind.  474;  Smith  v.  Eodecap,  5  Ind. 
App.  78,  31  N.  E.  479.  la.— Stark- 
weather v.  Emerson  Mfg.  Co.,  132  Iowa 
266,  109  N.  W.  719.  Miss.— Illinois 
Cent.  E.  Co.  V.  Harper,  83  Miss.  560, 
35  So.  764,  64  L.  E.  A.  283.  Mo.— Erick- 
son  v.  K.  C,  O.  &  S.  E.  Co.,  171  Mo. 
647,  71  S.  W.  1022;  Edwards  v.  Meyers, 
22  Mo.  App.  481.  S.  C— Eice  V.  Bam- 
berg, 59  S.  C.  498,  38  S.  E.  209.  Tenn. 
Knights  of  Pythias  v.  Steele,  107  Tenn. 
1,  63  S.  W.  1126.  Tex.— Western 
Union  Tel.  Co.  v.  Campbell,  41  Tex. 
Civ.  App.  204,  91  S.  W.  312.  Vt.— 
Sherman  v.  Champlain  Transp.  Co.,  31 
Vt.  162.  Wash. — Heinzerling  v.  Agen, 
46  Wash.  390,  90  Pac.  262. 

Refusal  To  Give  Requested  Instruc- 
tion.— A  refusal  to  give  a  material  in- 
struction warranted  by  the  evidence 
in  the  case,  when  such  failure  to  in- 
struct is  not  cured  by  other  instruc- 
tions given,  is  prejudicial  error,  and 
subjects  the  judgment  to  a  reversal. 
Pugh  v.  Schindler,  127  Mich.  191,  86 
N.    W.   515. 

12.  Ga.— Norris  v.  Shaw,  55  Ga.  557. 
111.— Gordon  v.  Crooks,  11  111.  142. 
la. — Morss  V.  Johnson,  38  Iowa  430. 
Mo.— Holt  V.  Morton,  53  Mo.  App.  187. 
N.  H.— Wendell  v.  Safford,  12  N.  H. 
171.  N.  Y.— Storm  v.  McGrover,  189 
N.  Y.  568,  82  N.  E.  160;  Gould  r. 
Segee,  5  Duer  260.  Tenn.  —  Marr  v. 
Johnson,  9  Yerg.   1. 

13.  Cal. — Le  Tourneux  v.  Gilliss,  1 
Cal.  App.  546,  82  Pac.  627.  Ind  — 
Jones  v.  Cooprider,  1  Blackf.  47.  Kan. 
Spore  V.  Leeper,  27  Kan.  68.  Ky — 
Monahan  v.  Schwartz,  128  Ky.  375,  108 
S.  W.  285;  Curry  v.  Fetter,  15  Ky.  L. 
Rep.  494.  N".  Y. — Hexter  v.  Pennsyl- 
vania E.  Co.,  38  App.  Div.  619,  55  N. 
Y.  Supp.  1105.  Wash.— Tham  v.  J.  T. 
Steeb  Shipping  Co.,  39  Wash.  271,  81 
Pac.  711.  Wis. — Hirte  v.  Eastern  Wis. 
E.  &  Light  Co.,  127  Wis.  230,  106  N. 
W.  1068. 

14.  U.  S—  The  Orient,  12  Fed.  158. 
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Reversal  in  Part. — A  judgment  may  be  reversed  in  part  if  the 
reversible  error  affects  a  part  that  can  be  separated  from  the  rest 
of  the  decision  without  affecting  the  same.15 

Different  Parties.  —  A  judgment  that  is  not  neeessarily  joint  as  to 
all  the  parties  interested  may  be  also  reversed  as  to  "some  of  the 
parties,  while  affirmed  as  to  the  others.18 

Disposition  Upon  Reversal  —  Upon  a  judgment  of  reversal  the  case 
is  usually  remanded  for  a  new  trial.17     Where,  however,  the  errors 


Cal.— Belger  v.  Sanchez,  137  Cal.  614, 
70  Pae.  738.  HI. — Bates  V.  Kaestner, 
69  HI.  App.  620.  Ind.— Walker  v.  Hel- 
ler, 104  Ind.  327,  3  X.  E.  114.  Mo.— 
McCray  v.  Lowry,  25  Mo.  App.  247. 
N.  Y.— People  v.  French,  49  Hun  608, 
1  X.  Y.  Supp.  878;  Tenesci  P.  Societa 
Italiana,  23  Misc.  763,  51  X.  Y.  Supp. 
362.  W.  Va.— State  v.  Seabright,  15 
W.  Ya.  590. 

Nominal  Damages. — A  failure  to  as- 
sess merely  nominal  damages  is  not, 
however,  as  held  by  many  cases,  a 
ground  for  reversal.  XJ.  S. — Thomas 
China  Co.  v.  C.  W.  Eavmond  Co.,  135 
Fed.  25.  67  C.  C.  A.  629;  East  Moline 
Co.  v.  Weir  Plow  Co..  95  Fed.  250,  37 
C.  C.  A.  62.  Ga.— Fulghum  v.  Beck 
Duplicator  Co.,  121  Ga.  273,  48  S.  E. 
901.  HI.— Thisler  v.  Hopkins,  85  HI. 
App.  207.  Ind. — Green  v.  Macy,  36 
Ind.  App.  560,  76  X.  E.  264.  la.— Clark 
V.  American  Express  Co.,  130  Iowa  254, 
106  X.  W.  642.  Kan.— Cook  v.  Smith, 
67  Kan.  53,  72  Pac.  524.  Ky. — Diers 
r.  Edwards,  23  Ky.  L.  Pep.  500,  63  S. 
W.  276.  Minn.— Sloggy  v.  Crescent 
Creamery  Co.,  72  Minn."  316,  75  X.  W. 
225.  N.  Y  —  Hopedale  Electric  Co.  t;. 
Electric  Storage  Battery  Co.,  184  X.  Y. 
356,  77  X.  E.  394;  Lyons  v.  Smith,  36 
App.  Div.  627,  55  X.  Y.  Supp.  148. 
Wash. — Commercial  Ins.  Co.  v.  Xational 
Bank  of  Commerce,  36  Wash.  287,  78 
Pac.  910.  Wyo.  —  Ladd  v.  Redle,  12 
Wyo.  362,  75  Pac.  691. 

Taxation  of  Costs. — That  the  judg- 
ment shows  errors  as  to  the  taxation 
of  costs  is  not,  by  general  rule,  such 
an  error  that  amounts  to  a  cause  for 
reversing  the  judgment. 

Ala. — Mobile  Transp.  Co.  v.  City  of 
Mobile,  128  Ala.  335,  30  So.  645,  86 
Am.  St.  Pep.  143,  64  L.  P.  A.  333,  s. 
c.  187  H.  S.  479,  23  Sup.  Ct.  170. 
Mo. — Bryant  v.  Eussell.  127  Mo.  422, 
30  S.  W.  107.  W.  Va. — Graham  v. 
Citizens'  Xat.  Bank,  45  W.  Va.  701,  32 
S.  E.  245. 
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15.  U.   S.— Great   Western   Coal   Co. 
v.  Chicago,  G.  W.  E.  Co.,  98  Fed.  274, 

39  C.  C.  A.  79.  Cal.  —  Eobinson  r. 
Muir,  151  Cal.  118,  90  Pac.  521.  Conn. 
Delia  V.  Caprio,  79  Conn.  284,  64  Atl. 
340;  Hygeia  Distilled  Water  Co.  r. 
Hypeia  Ice  Co.,  72  Conn.  646,  45  Atl. 
957,  49  L.  E.  A.  147.  Fla.— Mullen  v. 
Camp,  46  Fla.  234,  35  So.  402.  HI  — 
Domestic  Bldg.  Assn.  v.  Xelson,  172 
111.  386,  50  X.  E.  194.  Ind.— Keller  r. 
Boatman,  49  Ind.  104;  Louisville,  X. 
A.  &  St.  L.  Air  Line  E.  Co.  v.  Duvall, 

40  Ind.  246.  Kan.— Hutchinson  First 
Xat.  Bank  v.  Kansas  Grain  Co.,  60 
Kan.  30,  55  Pac.  277.  Mass.— Graves 
v.  Brouchton,  185  Mass.  174,  69  X.  E. 
1083.  Mo.  —  Eeichenbach  v.  United 
Masonic  Ben.  Assn.,  112  Mo.  22,  20  S. 
W.  317.  S.  C— Eilev  &  Son  v.  South- 
ern E.  Co..  81  S.  C.  387,  62  S.  E.  509. 
W.  Va. — Emmons  v.  Hawk,  62  W.  Va 
526,  59  S.  E.  519. 

16.  Ky. — Louisville  Southern  E.  Co. 
v.  Tucker's  Admr.,  105  Ky.  492,  49  S. 
W.  314.  Mo.— Mulderig  v.  St.  Louis. 
K.  C.  &  C.  E.  Co.,  116  Mo.  App.  655; 
94  S.  W.  801.  Neb.— Alter  v.  State, 
62  Xeb.  239,  86  X.  W.  1080.  N.  Y.— 
St.  John  v.  Andrews  Institute,  192  X. 
Y.  382,  85  X..E.  143;  Xewburgh  Sav. 
Bank  r.  Town  of  Woodburv,  173  N.  Y. 
55,  65  X.  E.  858.  S.  D.— Merchants 
Xat.  Bank  v.  Stebbins,  15  R.  D.  280, 
89  X.  W.  674.  Tex.— Missouri,  K.  & 
T.  E,  Co.  of  Texas  v.  Enos,  92  Tex. 
577,  50  S.  W.  928;  Unsell  v.  Sisk,  37 
Tex.  Civ.  App.  422,  83  S.  W.  34. 

17.  U.  S.  —  St.  Louis  v.  Western 
Union  Tel.  Co.,  148  U.  S.  92,  13  Sup. 
Ct.  485,  37  L.  ed.  380.  Cal.— Gwin  r. 
Calegaris,  139  Cal.  384,  73  Pac.  851. 
Colo. — Talcott  V.  Delta  County  Land  & 
Cattle  Co.,  19  Colo.  App.  11,  73  Pac. 
256.  HI. — Sauter  v.  Anderson,  112  HI. 
App.  580.  La.  —  Smith's  Heirs  r. 
Johnston,  110  La.  557,  34  So.  677. 
Minn.— Cool  r.  Kelly,  85  Minn.  359,  88 
N.  W.  988.     Neb.— Chicago,  St.  P.,  M. 
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are  of  such  a  nature  as  could  not  be  corrected  upon  a  new  trial, 
the  reviewing  court  may  either  render  final  judgment,18  or  may 
direct  the  lower  court  to  enter  judgment  in  accordance  with  the 
opinion  rendered  upon  appeal.19 

e.  Finality  of  Appellate  Judgment.  —  Until  the  end  of  the  term 
in  which  its  decision  was  rendered,  an  appellate  court  may  modify 
or  set  aside  its  judgment.20  It  becomes  final,  however,  at  the  close 
of  the  term.21 

f.  Mandate.  —  The  principles  of  law  relating  to  mandates,  and  the 
procedure  in  connection  therewith,  are  discussed  in  a  separate 
title  in  this  work,  to  which  the  practitioner  is  referred.22 

J.  Subsequent  Appeals.  —  1.  Law  of  the  Case.  —  Upon  a  second, 
or  subsequent,  appeal  of  the  same  case,  the  legal  questions  that 
were  raised  and  decided  at  the  first  appeal  will  be  considered  as 
the  settled  law  of  the  case.23  Whether  they  were  decided  correctly 
or  not,  they  will  not  be  re-examined.  On  a  subsequent  appeal  they 
are  final  and  conclusive.24 

2.  Questions  Involved  in  Decision.  —  A  question  necessarily  in- 
volved in  the  decision  will  be  regarded  as  established,  as  well  as 
a  question  expressly  considered.25 


&  O.  E.  Co.  v.  McManigal,  73  Neb.  580, 
103  N.  W.  305,  107  N.  W.  243.  Ohio. 
Ninnear  V.  Halloway,  56  Ohio  St.  148, 
46  N.  E.  636.  Vt. — Bass  v.  Eublee,  76 
Vt.  395,  57  Atl.  965. 

18.  Supple  V.  Agnew,  202  111.  351, 
66  N.  E.  1069;  Pease  v.  Ditto,  185  111. 
317,  56  N.  E.  1072;  Dixon  V.  James, 
181  N.  Y.  129,  73  N.  E.  673;  Benedict 
v.  Arnoux,  154  N.  Y.  715,  49  N.  E.  326. 

19.  Ariz. — Arhelger  v.  Mutual  Life 
Ins.  Co.,  6  Ariz.  245,  56  Pac.  720. 
Mo. — Ozark  Plateau  Land  Co.  V.  Hays, 
105  Mo.  143,  16  S.  W.  957.  Mont.— 
Barkley  V.  Tieleke,  2  Mont.  435.  Neb. 
Story  v.  Eobertson,  5  Neb.  (Unof.) 
404,  98  N.  W.  825. 

20.  Hill  V.  Walker,  66  Tenn.  310. 

21.  U.  S. — Minnesota  Tribune  Co.  r. 
Associated  Press,  84  Fed.  921,  28  C.  C 
A.  566.  Ark. — Collins  v.  Hawkins,  77 
Ark.  101,  91  S.  W.  26.  Ga.— Cooper  v. 
Eobert  Portner  Brewing  Co.,  113  Ga.  1, 
38  S.  E.  347.  Tex. — Burke  v.  Mathews, 
37  Tex.  73.  Wis.— Everett  V.  Gores, 
92  Wis.  527,  66  N.  W.  616. 

Clerical  Errors. — Clerical  errors,  how- 
ever, may  be  corrected  even  at  a  sub- 
sequent term.  U.  S. — Bank  of  Ken- 
tucky v.  Wistar,  Price  &  Wistar,  3  Pet. 
431,  7  L.  ed.  731.  111.— Mitcheltree  v. 
Sparks,  2  111.  122.  Ky.— Hall  v.  Di- 
neen,  120  Kv.  483,  87  S.  W.  275;  Wade 
v.  First  Nat.  Bank,  11  Bush  697.  Tex. 
Trammel  v.  Swan,  25  Tex.  473. 

vol.  n 


Subsequent  term  amendments  may 
also  be  made  to  make  the  decision 
speak  the  truth.  Elizabeth  v.  Amer- 
ican Nicholson  Pavement  Co.,  131  U. 
S.  (Appendix)  cxlviii,  24  L.  ed.  1059; 
Polk  v.  Pledge,  52  Tenn.  371. 

22.  See  the  title  "Mandate." 

23.  See,  in  general,  the  title  "Law 
of  the  Case." 

24.  In  Page  v.  Fowler,  37  Cal.  100, 
the  rule  of  law  that  precludes  the  re- 
examination of  legal  propositions,  once 
settled  by  the  appellate  court  in  the 
same  case,  is  thus  stated:  "The  legal 
propositions  which  arose  and  were  de- 
cided on  the  former  appeal,  whether 
they  were  correctly  decided  or  not, 
have  become  the  law  of  the  case,  so 
far  as  they  were  applicable  to  the 
facts  developed  on  the  second  trial. 
There  would  be  no  end  to  the  litiga- 
tion, if  the  same  question  in  the  case, 
once  decided  by  the  appellate  court, 
were  open  to  examination  on  every 
succeeding  appeal."  See,  in  general, 
the  special  title,   "Law  of  the  Case." 

25.  Justice  Brewer,  when  a  member 
of  the  supreme  court  of  Kansas,  said: 
"Whatever  was  decided  (upon  a  former 
appeal  of  the  same  case)  is  not  now 
a  matter  for  re-examination.  Nor  is 
this  limited  to  the  mere  questions  no- 
ticed in  the  opinion,  nor,  indeed,  to 
the  actual  matters  presented  by  the 
respective    counsel,   and    considered   by 
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3.  Questions  of  Evidence.  —  The  law  of  the  case  applies  also  to 
questions  relating  to  the  weight  or  the  sufficiency  of  the  evidence 
determined  at  a  prior  appeal,  and  such  questions  will  not  again  be 
considered  upon  a  subsequent  appeal,  there  having  been  no  material 
change  in  the  evidence.26  A  case,  however,  that  has  been  retried, 
and  new  evidence  introduced,  does  not  fall  within  such  a  rule.27 

4.  Changed  Court.  —  That  the  personnel  of  the  court  has  changed 
since  the  first  appeal  does  not  affect  the  conclusive  character  of 
the  first  decision.28 


the  court.  It  extends  to  all  matters 
actually  existing  in  the  record,  and 
necessarily  involved  in  the  decision." 
Headley  v.  Challiss,  15  Kan.  602,  606, 
quoted  in  A.  J.  Harwi  Hdw.  Co.  v. 
Klippert,  73  Kan.  783,  85  Pac.  784. 
Numerous  other  decisions  recognize 
this  well  established  rule.  See  the 
title  "Law  of  the  Case." 

26.  As  said  by  the  Supreme  Court 
of  California:  "On  the  previous  ap- 
peal from  the  judgment  of  nonsuit  the 
sufficiency  of  the  evidence  was  the  only 
point  involved.  .  .  .  On  the  pres- 
ent appeal  we  are  asked  to  again  re- 
view the  same  uneonflicting  evidence 
under  the  same  objection.  This  we  may 
not  do.  The  decision  on  the  former 
appeal  upon  that  point  is  conclusive 
upon  us.  It  is  the  law  of  the  case." 
James  v.  E.  G.  Lyons  Co.,  147  Cal.  69, 
81  Pac.  275.  See,  also,  McDonough  F. 
Williams,   86   Ark.   600.   112   S.  W.  164. 

Questions  of  Negligence. — That  the 
evidence  was  sufficient  to  submit  ques- 
tions of  negligence  and  of  contributory 
negligence  to  the  jury  will  not  be 
reconsidered  upon  a  subsequent  appeal, 
there  having  been  no  change  in  the 
evidence.  (Dohertv  r.  Des  Moines 
City  R.  Co.  [Iowa],  121  X.  W.  690; 
Guilmont's  Admr.  V.  Central  Vermont 
R.  Co.,  82  Vt.  266,  73  Atl.  5S0.)  That 
a  question  of  negligence  is  for  the 
jury  is,  however,  a  different  question 
from  one  alleging  that  the  verdict  is 
contrary  to  the  evidence,  although  the 
evidence  is  practically  the  same. 
(Kramm  r.  Stockton  Elec.  R.  Co.,  10 
Cal.  App.   271,   101   Pac.   914.) 

Question  to  the  Jury.  —  So,  in  gen- 
eral, that  the  evidence  was  sufficient 
to  submit  a  question  to  the  jury  will 
be  regarded  as  the  law  of  the  case, 
when  the  evidence  is  the  same.  De- 
troit Nat.  Bank  r.  Union  Trust  Co.. 
158  Mich.  557,  123  X.  W.  28;  Ridgely 
v.  Talbot  J.  Tavlor  &  Co.,  196  N.  Y. 
556,  90  N.  E.  1165. 


And  see  the  title  "Law  of  the 
Case." 

27.  "It  is  clear  that  a  party  on  a 
retrial  de  novo  may  introduce  new 
evidence,  and  establish  an  entirely  dif- 
ferent state  of  facts,  to  conform  to 
which  is  no  violation  of  principle  in  a 
court,  even  if  thereby  it  does  set  aside 
its  former  decision  as  inapplicable,  and 
adopt  a  new  one  as  suited  to  the  new 
phase  of  the  controversy.  But  even 
then  the  former  decision,  so  far  as  ap- 
plicable, will  be  adhered  to."  Wells, 
Pes  Adjudicata,  §  619.  See,  also,  Van 
Fleet,  Former  Adjudication,  p.  1317. 
And  see  Buehner  Chair  Co.  v.  Feulner, 
164  Ind.  368,  73  X.  E.  816;  Fifer  v. 
Rachels,  37  Ind.  App.  275,  76  N.  E. 
186;  Kelly  V.  Thuev,  143  Mo.  422,  45 
S.   W.  300. 

28.  Garrett  V.  Peirce,  84  El.  App. 
31;  Aver  v.  Stewart,  16  Minn.  89.  See 
Meyers   r.  Dittmar,  47  Tex.   373. 

Another  Division,  of  Same  Court. — 
That  the  subsequent  appeal  is  taken 
to  another  division  or  department  of 
the  same  appellate  court  that  heard 
the  first  -appeal  does  not  change  the 
rule,  and  the  questions  previously  de- 
cided, the  facts  being  the  same,"  will 
be  considered  the  law  of  the  case. 
Cluff  v.  Day,  141  X.  Y.  580,  36  X.  E. 
182;  Stokes  v.  Hyde,  24  App'.  Div.  624; 
48  X.  Y.  Supp.  717;  Feldman  r'. 
McGraw,  14  App.  Div.  631,  43  X.  Y. 
Supp.  885. 

Territorial  and  State  Court. — That  a 
decision  on  a  former  appeal  will  not 
be  reviewed  on  a  subsequent  appeal, 
the  facts  beinsr  the  same,  applies  when 
the  former  decision  was  made  by  a 
territorial  supreme  court,  and  the  sub- 
sequent appeal  is  taken  to  the  state 
supreme  court,  as  the  successor  of  the 
former  tribunal.  St.  Croix  Lumb.  Co. 
V.  Mitchell,  4  S.  D.  487,  57  X.  W.  236; 
Plymouth  County  Bank  v.  Gilman,  3 
S.*D.  170,  52  X.  W.  869,  44  Am.  St. 
Rep.  782. 
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I.  DEFINITION. — Appearance  has  been  defined  as  "a  coming 
into  court  as  a  party  to  a  suit,  whether  as  plaintiff  or  defendant."1 

II.  NATURE  OF  APPEARANCE.  —  A.  In  General.  1.  Develop- 
ment. —  Originally  appearance  meant  visible  presence  in  person. 
All  other  methods  are  substitutes  for  or  regarded  as  equivalent  to 
that.  But  mere  presence  in  court  is  not  enough.  There  must  be 
some  act  done  or  word  spoken  in  court  by  the  party  appearing.2 

But  as  to  what  that  act  must  be  the  cases  are  greatly  at  variance.3 
Written  appearances   are  now  almost  universal  in  courts  of  record.4 
There  is  no  prescribed  form    of  appearance.     Statutes  regulate  meth- 
ods of  appearance  in  most  states,  and  rules  of  court  on  the  sub- 
ject are  innumerable.     These  statutes  and  rules,  however,  are  not 
regarded  as  furnishing  the  exclusive  methods.5 


1.  Bouv.  Law.  Diet.,  title  "Appear- 
ance." Boehmer  v.  Big  Rock  Irr.  Dis., 
117  Cal.  19,  48  Pac.  908;  Schroeder  v. 
Lahrman,  26  Minn.  87,  1  N.  W.  801. 
Otherwise  it  is  "the  formal  proceed- 
ing by  which  a  defendant  submits 
himself  to  the  jurisdiction  of  the 
court"  (Bouv.  Law.  Diet.,  title  "Ap- 
pearance. ' '  Ala.  —  Grigg  v.  Gilmer,  54 
Ala.  425.  Cal.— Boehmer  v.  Big  Eock 
Irr.  Dist.,  117  Cal.  19,  48  Pae.  908. 
Minn. — Schroeder  v.  Lahrman,  26  Minn. 
87,  1  N.  W.  801);  "a  submission  to 
the  jurisdiction  of  the  court,  in  obed- 
ience, or  in  answer  to  process"  (Grigg 
v.  Gilmer,  54  Ala.  425;  Irwin  v.  McKee, 

25  Ga.  646);  "being  present  in  court" 
(Webster's  Diet.;  Larrabee  v.  Larra- 
bee,  33  Me.  100);  "the  process  by 
which  a  person  against  whom  a  suit 
has  been  commenced,  submits  himself 
to  the  jurisdiction  of  the  court"  (Flint 
V.  Comly,  95  Me.  251,  49  Atl.  1044; 
Forty  Acre,  etc.  Co.  v.  West  Texas, 
etc.  Co.  [Tex.  Civ.  App.],  Ill  S.  W. 
417);  "the  first  act  of  the  defendant 
in  court  "  (1  Tidd's  Pr.  262;  6  Com. 
Dig.,  title  "Pleader,"  Bk.  1,  p.  6; 
Groves  r.  County  Court,  42  W.  Va.  587, 

26  S.  E.  460). 

For  definitions  of  particular  kinds 
of  appearance,  see  infra,  II,  B,  2,  3. 

2.  Crary  v.  Barber,  1  Colo.  172; 
Ehoades  v.  Delaney,  50  Ind.  468. 

3.  It  has  been  held  that  entering 
the  attorney's  name  on  the  docket  is 
(Scott  v.  Israel,  2  Binn.  [Pa.]  145)  ; 
that  indorsement  of  appearance  on 
complaint  is  (Byrne  v.  Jeffries,  38 
Miss.  533),  and  is  not  (McCormack  v. 
First  Nat.  Bank,  53  Ind.  466).  The 
filing  of  a  pleading  or  agreement  and 


making     an     application     thereon     is. 
Pugsley    v.    Freedman's    S.    &    T.    Co., 
2  Tenn.  Ch.  130. 
See  post,  II,  B,  1. 

4.  Under  the  old  English  practice 
appearance  in  person  was  necessary, 
except  by  the  King's  special  warrant; 
but  the  statute  of  Westm.  II  (13  Edw. 
I),  c.  10,  and  other  statutes,  granted  the 
privilege  of  appearance  by  attornev. 
1  Tidd's  Pr.  60,  92,  238;  Will's  Gould 
on  PL  179. 

5.  ' '  The  rule  is  seldom  if  ever  ob- 
served." Grigg  v.  Gilmer,  54  Ala.  425. 
Note  the  cases  cited  below  holding  acts 
to  constitute  appearance  which  are  not 
mentioned  in  the  statutes.  State  V. 
McCullough,  3  Nev.  202;  Belknap  v. 
Charlton,  25  Ore.  41,  34  Pac.  758;  Car- 
ter v.  Koshland,  12  Ore.  492,  8  Pac. 
556  (holding  that  presence  in  court 
and  taking  part  in  the  proceedings  is 
appearance).     See  infra,  II,  B,  1. 

For  a  full  and  intelligent  discussion 
of  the  effect  of  the  Kansas  code  mak- 
ing voluntary  appearance  equivalent 
to  service  of  summons,  see  Salina  Nat. 
Bank  v.  Prescott,  60  Kan.  490,  57  Pac. 
121,  where  the  president  of  a  defendant 
corporation  filed  a  paper  saying  that 
the  defendant  "herebv  enters  its  vol- 
untary appearance  in  said  action," 
and  this  was  held  a  valid  general  ap- 
pearance and   equivalent  to  service. 

It  is  competent  for  parties  out  of 
court,  in  anticipation  of  a  suit  to  be 
brought,  to  waive  the  issuance  and 
service  of  summons  and  enter  appear- 
ance in  the  cause.  Salina  Nat.  Bank 
v.  Prescott,  60  Kan.  490,  57  Pac.  121, 
overruling  Bradley  r.  Harwi,  2  Kan. 
App.  272,  42  Pac.  411.  See  infra,  II, 
B,  3. 
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2.  At  Common  Law.  —  The  common  law  required  appearance  in 
person,  and  the  object  of  all  its  process  was  to  produce  appearance. 
But  from  real  appearances  a  system  has  developed  by  which  nearly 
all  appearances  in  practice  are  fictions.6 

3.  In  Chancery  the  nature  of  appearance  and  its  purposes  and 
consequences  are  much  the  same  as  at  common  law,  and  it  con- 
stitutes a  submission  to  the  jurisdiction  as  at  law.7 

In  New  York  chancery  the  mode  of  voluntary  appearance  was 
for  the  defendant  or  his  solicitor  to  apply  to  the  clerk  for  the  pur- 
pose, who  thereupon  gave  notice  to  plaintiff's  solicitor  that  appear- 
ance had  been  entered.8 


An  appearance  without  summons  is 
good  (Scott  V.  Israel,  2  Binn.  [Pa.] 
145),  but  arrest  and  imprisonment  is 
not,  unless  defendant  is  held  until 
court  meets  (McNab  r.  Bennett,  66  111. 
157),  but  giving  bail  upon  arrest  on 
mesne  process  is.  Stewart  V.  Hill,  1 
Mich.  265  (in  court);  Jacobs  v.  Ste- 
vens, 57  N.  H.  610  (to  officer).  But 
see  De  Wandelaer  v.  Coomer,  6  Johns. 
(N.  Y.)  328.  Contra,  Lanneau  v.  Er- 
vin.  12  Eich.  (S.  C.)  31.  So  it  is  held 
that  giving  bail  in  court  is  appearance, 
but  giving  it  to  the  officer  is  not.  Du- 
rand  V.  Hollins,  3  Duer  (X.  Y.)  686; 
Kedmond  v.  Eussell,  12  Johns.  (X.  Y.) 
153. 

Entry  of  formal  appearance  is  un- 
known in  Louisiana.  Stoker  v.  "Lea- 
venworth,  7  La.  390. 

Entry  on  the  docket  of  the  name  of 
attorney  "for  special  purposes,"  does 
not  constitute  "appearing  and  an- 
swering" under  a  statute  of  Maine. 
Larrabee  v.  Larrabee,  33  Me.   100. 

In  Yrooman  v.  Li  Po  Tai,  113  Cal. 
302,  45  Pac.  170,  the  court  said:  "It 
is  contended  by  respondent  that  by 
taking  and  filing  the  stipulation  ex- 
tending the  time  to  answer,  and  by 
accepting  and  acting  upon  the  agree- 
ment to  grant  successive  extensions  in 
consideration  of  certain  payments 
made,  defendant  appeared  in  the  ac- 
tion. Section  1014  of  the  Code  of 
Civil  Procedure  defines  what  shall  con- 
stitute an  appearance.  A  defendant 
appears  in  an  action  when  he  answers, 
demurs,  or  gives  written  notice  of  his 
appearance,  or  when  an  attorney  gives 
notice  of  an  appearance  for  him,  and 
he  can  appear  in  no  other  way.  This 
statute  was  intended  to  settle  all  dis- 
putes upon  the  subject.  There  can  be 
no  chance  for  argument  about  equivo- 
cal acts."  See  also  Couch  v.  Mulhane, 
63  How.  Pr.  (X.  Y.)  79. 


6.  Cooley  v.  Lawrence,  12  How.  Pr. 
(X.  Y.)   176,  182. 

The  purpose  of  attachment  of  goods 
at  common  law  was  to  secure  the  ap- 
pearance of  one  beyond  the  jurisdic- 
tien.  Eisewiek  v.  Davis,  19  Md.  82; 
supra,  II,  A;  infra,  B,  2. 

There  were  but  three  ways  of  ap- 
pearing: 1.  Putting  in  special  bail. 
2.  Filing  common  bail.  3.  Causing  ap- 
pearance to  be  entered.  And  under 
the  Xew  Hampshire  practice  these 
methods  were  entirely  distinct  from 
pleading.  Colby  v.  Knapp,  13  X.  H. 
176. 

A  judgment  could  not  be  rendered 
without  appearance  of  some  sort.  Mi- 
chews  v.  McCoy,  3  Watts  &  S.  (Pa.) 
501. 

Default. — Some  states  resorted  to 
the  expedient  of  entering  the  appear- 
ance of  one  in  default.  See  infra,  II, 
B,  5,  h. 

7.  Chicago  v.  Cameron,  22  111.  App. 
91,  98;  Lester  v.  Watkins,  41  Miss. 
647;   infra,  III,  F,  4. 

8.  Livingston  v.  Gibbons,  4  Johns. 
Ch.  (X.  Y.)  94. 

Law  and  Chancery  Distinguished. — 
Methods  of  appearance  at  law  and  in 
chancery  are  distinguished  in  Low  v. 
Mills,  e,l  Mich.  35,  27  X.  W.  S77,  where 
the  court,  by  Champlin,  J.,  said:  "If 
the  defendant  appears  in  a  cause  pend- 
ing in  chancery,  he  must  enter  his  ap- 
pearance with  the  register  in  the  Book 
of  Common  Orders.  It  is  different 
from  an  appearance  at  law,  where 
service  of  notice  of  retainer  is  an  ap- 
pearance which  makes  it  necessary  to 
show  by  affidavit  that  no  appearance 
has  been  had,  sine  the  records  and 
files  might  not  disclose  the  fact.  But 
in  chancery  the  records  will  aK 
disclose  the  fact  of  appearance. 
a  matter  of  pood  practice,  it  may  be 
better  to  file  an  affidavit  of  nonappear- 
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The  chancery  practice  of  the  federal  courts  and  of  many  other 
courts  requires  a  formal  entry  of  appearance.9  Chancery,  however, 
had  in  common  use  the  peculiar  classes  of  appearance  known  as 
optional,  conditional,  gratis,  subsequent  and  de  bene  esse,  seldom 
used  at  law.10 

4.  Modern  Practice.  —  The  modern  practice  concerning  appear- 
ances is  usually  governed  by  statute,  but  few  courts  confine  appear- 
ances to  the  definitions  of  such  statutes.11 

Statutes.  —  Oregon  Code,  §530,  declares  that  a  defendant  appears 
when  he  answers,  demurs,  or  gives  plaintiff  written  notice  of  his 
appearance.  And  until  he  does  so  appear  he  shall  not  be  entitled 
to  be  heard.  This  provision  is  substantially  that  of  most  of  the 
code  states.12  And  the  decisions  as  to  what  constitutes  appearance, 
even  in  those  states  whose  statutes  most  particularly  provide  the 
procedure,  are  more  often  based  on  precedent  than  on  legislative 
enactment.13 

Formal  notice  of  appearance  seems  necessary  when  the  right  of 
the  attorney  is  disputed.14 

And  some  formal  act    is  always  necessary.15 

Consent.  —  It  has  been  said  that  appearance  involves  the  element 
of  consent;  but  this  could  scarcely  have  referred  to  compulsory  ap- 
pearance.16 

Treatment.  —  Since  in  modern  practice  the  rules  and  proceedings 
in  law,  chancery  and  under  the  codes  do  not  materially  differ,  the 
subject  will  hereafter  be  treated  without  division  into  those 
branches. 

The  Texas  statute,  for  example,  in  effect  abolishes  special  appear- 
ance by  making  it  equivalent  to  general  appearance  at  the  follow- 


anee  before  proceeding  to  enter  de- 
fendant's non-appearance  and  taking- 
the  bill  as  confessed,  but  it  is  not  es- 
sential, and  its  omission  is  not  error." 

9.  Equity  Rule  17.  E.  g.,  McKin- 
ley  v.  Betchtel,  12  Iowa  561. 

10.  Infra,  II,  B,  3. 

Some  states  have  codes  not  applying 
to  chancery  proceedings.  Mitchell  v. 
Woodson,  37  Miss.  567. 

11.  Supra,  II,  A. 

In  Curtis  v.  McCullough,  3  Nev.  202, 
the  court  pointed  out  that  a  defendant 
may,  in  fact,  appear,  and  said  that 
they  "could  not  therefore  sanction  the 
doctrine  that  he  cannot  appear  so  as 
to  give  the  court  jurisdiction  of  his 
person  in  any  way  except  as  specified" 
in  the  statute  (i.  e.  by  answer,  demur- 
rer, or  written  notice). 

12.  It  is  held  that  this  section  does 
not  define  what  constitutes  a  voluntary 
appearance  under  §  62,  making  a  volun- 
tary appearance  equivalent  to  service 
and  waiver  of  defects  in  process.   Belk- 

voi.  n 


nap  v.  Charlton,  25  Ore.  41,  34  Pac. 
758.  But  see  Vrooman  v.  Li  Po  Tai, 
113  Cal.  302,  45  Pac.  470;  Couch  v. 
Mulhane,  63  How.  Pr.  (N.  Y.)  79; 
infra,  II,  B,  1,  e. 

13.  Infra,  II,  B,  1;  HI,  E. 

Yet  it  is  held  that  the  provisions  of 
the  code  must  be  followed  or  something 
equivalent  must  be  done  to  constitute 
appearance.  Von  Hesse  V.  Mackaye,  55 
Hun  365,  8  N.  Y.  Supp.  894. 

14.  Carter  v.  Koshland,  12  Ore.  492, 
8  Pac.  556. 

15.  Byrne  V.  Jeffries,  38  Miss.  533; 
Andrews'  Steph.  PI.,  146,  149. 

16.  United  Workmen  v.  Zulke,  129 
111.  298,  307,  21  N.  E.  789,  and  infra, 
II,  B,  3. 

Employment  by  one  not  a  party,  of 
an  attorney,  to  appear  for  defendant, 
followed  by  the  attendance  of  the  de- 
fendant at  the  trial  as  a  witness,  does 
not  constitute  an  appearance.  Schroe- 
der  V.  Lahrman,  26  Minn.  87,  1  N.  W 
801. 
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ing  term.     This  statute,   however,  is  not  regarded  in  the   federal 
court.17 

B.  "What  Constitutes  Appearance.  —  1.  In  General.  —  a.  Sub- 
mission to  Jurisdiction.. —  There  should  be  some  formal  entry  of 
record,  "or  plea,  motion,  or  official  act,  to  constitute  appearance," 
and  this  should  be  tried  by  the  record  and  not  by  other  evidence.18 

It  has  been  said  that  in  order  to  constitute  an  appearance  by  one 
not  served  "there  must  be  some  substantive  act  by  him  that  con- 
stitutes him  a  party  to  the  suit;"19  not  a  mere  coming  into  the 
court  house,  but  some  act  toward  a  defense.20 

Any  act  from  which  it  may  be  presumed  that  the  defendant 
acknowledges  jurisdiction  is  an  appearance.21 

So  actual  presence  and  taking  part  in  the  proceedings  is  an  appear- 
ance.22 

b.  Pleadings  in  Abatement  or  in  Bar.  —  A  pleading  is  an  appear- 
ance,  as  where   one  not   served   replies   generally;23   a   demurrer,24 


17.  Mexican  Cent.  R.  Co.  v.  Pink- 
hey,  149  U.  S.  194,  13  Sup.  Ct.  859, 
37  L.  ed.  699;  Southern  Pac.  R.  Co 
V.  Denton,  146  U.  S.  202,  13  Sup.  Ct 
44,  36  L.  ed.  943.     See  infra,  II,  B,  2. 

18.  McCormack  v.  First  Nat.  Bank, 
53  Ind.  466;  Scott  V.  Hull,  14  Ind.  136; 
Shirley  v.  Hagar,  3  Blackf.  (Ind.)  225. 
See  infra,  II,  B,  4. 

19.  Kimball  V.  Merrick,  20  Ark.  12; 
Murphy  v.  Williams,  1  Ark.  376,  384. 

20.  Rhoades  v.  Delaney,  50  Ind.  468; 
Wibright  v.  Wise,  4  Blackf.   (Ind.)  137. 

21.  Barbour  v.  Newkirk,  83  Ky.  530; 
Curtis  v.  McCullough,  3  Nev.   202,   212. 

Whatever  is  a  submission  to  the 
jurisdiction  of  the  court,  whatever  is 
an  acknowledgment  that  the  court  has 
power  to  try  to  determine  the  case,  is 
an  appearance.  Long  v.  Newhouse,  57 
Ohio  St.  348,  369,  49  N.  E.  79;  North- 
rop v.  Shepard,  26  Wis.  220;  Keeler 
v.  Keeler,  24  Wis.  522.  And  see 
Thornhill  V.  Hargreaves,  76  Neb.  582, 
107  N.  W.  847  (where  it  was  said 
that  the  presence  of  either  party  or 
attorney  is  not  requisite) ;  Groves  r. 
County*  Court,  42  W.  Va.  587,  26  S. 
E.  460  (where  it  was  pointed  out  that 
appearance  is  triable  by  the  record 
which  is  a  verity). 

22.  Hefferlin  V.  Stuckslager,  6  Kan. 
166. 

In  Hotchkiss  v.  Vanderpoel  Co.,  139 
111.  App.  325,  the  defendant  success- 
fully moved  for  a  bill  of  particulars, 
and*  then,  though  not  pleading,  cross- 
examined  a  witness  on  the  merits,  and 
later    moved    to    set    aside   the   verdict. 


"Each  of  these  thsree  things  amounted 
to   a  general   appearance." 

Appearance  to  Amended  Bill. — But 
when  an  amended  bill  contained  new 
and  material  allegations,  either  in 
conflict  with,  or  in  explanation  of,  the 
original,  the  appearance  to  the  original 
bill  is  not  an  appearance  to  the 
amended  one.  Conrad  v.  Buck,  21  W. 
Va.  396,  404. 

23.  Fonville  V.  Monroe,  74  HI.  126; 
Phillips  v.  Blatchford,  26  111.  App. 
606;  Blue  v.  Poling  (W.  Va.),  70  S.  E. 
279. 

24.  U.  S. — New  Jersey  v.  New  York, 

6  Pet.  323,  8  L.  ed.  414;   Wetzel  &  F. 

R.    Co.   v.    Tennis    Bros.    Co.,    145    Fed. 

458,   75   C.   C.  A.   266.     Ala.— Ex  parte 

Henderson,     84     Ala.     36,    4    So.     284. 

Ark.— Dunbar  v.  Bell,  90  Ark.  316,  li9 

S.    W.    670;    Miller    v.    State,    35    Ark. 

276.     Cal. — McDonald    v.    Agnew,     122 

Cal.    448,    55    Pac.    125;     Rowland     v. 

Coyne,   55   Cal.    1.     Colo.  —  Union  Pac. 

R.  Co.  v.  DeBusk,  12  Colo.  294,  20  Pac. 

752,    13    Am.    St.    Rep.    221,    3    L.    R. 

A.  350.     Ga. —  Southern  R.  Co.  v.  Cook, 

106   Ga.   450,   32   S.   E.   585.     Idaho.— 

Willman  v.  Friedman,  4  Idaho  299,  38 

Pac.  937.     HI. — Beal  V.  Harrington,  116 

HI     199,   4   N.   E.    664;   Protective   Ins. 

Co.   V.   Palmer,   81   111.    88,   90;    Bills   V. 

Stanton,    69    111.    51.     Ind.— Knight    v. 

Low,  15  Ind.   374;   Ramsey  V.  Fox,   10 

Ind.  493.    la. — Johnson  v.  Tostevin,  60 

Iowa  46, 14  N.  W.  95.     Kan.  —  Kanter  v. 

Entz,  8  Kan.  App.  788,  61  Pac.  818.       Ky. 

Chaffin    V.    Fulkerson,    95    Ky.    277,    24 

S.   W.    1066;    Underwood    v.   Wood,    93 

vol.  n 
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a  plea,25  or  an  answer,  whether  under  the  codes  or  in  chancery, 
constitutes  an  appearance.26 


825;  Standard  Furn.  Co.  v.  Stanley, 
21  Ky.  L.  Eep.  452,  51  S.  W.  611; 
Salyer  v.  Napier,  21  Ky.  L.  Kep.  172, 
51  S.  W.  10.  Mich.  —  Thompson  v. 
Michigan  Mut.  Ben.  Assn.,  52  Mich. 
522,  18  N.  W.  247.  Mo.— State  v. 
Woolery,  39  Mo.  525.  Mont.— Sanders 
v.  Farwell,  1  Mont.  599.  Nev.  — Rose 
V.  Richmond  Min.  Co.,  17  Nev.  25,  54, 
27  Pae.  1105;  Iowa  Min.  Co.  v.  Bonanza 
Min.  Co.,  16  Nev.  64.  N.  J.— Davis 
v.  Public  Service  Corp.,  77  N.  J.  L. 
275,  72  Atl.  82;  Sayre  &  Fisher  Co. 
v.  Griefen,  72  N.  J.  L.  1,  60  Atl.  513. 
N.  Y.— Ogdensburg  &  L.  C.  Co.  v. 
Vermont,  etc.  Co.,  63  N.  Y.  176,  181. 
Ohio.  — Handy  v.  Ins.  Co.,  37  Ohio  St. 
366;  Myers  v.  Smith,  29  Ohio  St., 
120.  Ore.  — Smith  v.  Dav.  39  Ore.  531. 
64  Pac.  812,  65  Pac.  1055.  Tex. — Tal- 
bott  v.  Planters'  Oil  Co.,  12  Tex.  Civ. 
App.  49,  33  S.  W.  745.  Wis.— Coffee 
I?.   Chippewa  Falls,  36  Wis.   121,  125. 

"Defendants  demurred  to  the  com- 
plaint generally,  and  also  upon  other 
grounds,  including  want  of  jurisdiction. 
A  defendant  appears  in  an  action  when 
he  demurs.  (Code  Civ.  Proc,  sec.  1014.) 
The  voluntary  appearance  of  a  de- 
fendant is  equivalent  to  personal  serv- 
ice of  the  summons  and  copy  of  the 
complaint.  (Code  Civ.  Proc,  sec.  416.) 
The  court,  therefore  acquired  jurisdic- 
tion of  the  persons  of  defendants,  and 
also  jurisdiction  to  render  a  personal 
judgment  without  reference  to  the 
property  which  had  been  seized  by  at- 
tachment." Hodgkins  v.  Dunham,  10 
Cal.  App.  690,  700,  103  Pac.  351. 

A  demurrer  objecting,  first,  that  the 
"court  has  no  jurisdiction  of  the  per- 
son of  the  defendant;"  second,  that 
it  has  no  jurisdiction  of  the  subject- 
matter  of  the  action;  third,  that  the 
complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action, 
is  a  general  appearance  to  the  merits. 
"If  the  case  was  one  of  which  the 
court  could  take  jurisdiction,  such  an 
appearance  waives  not  only  all  defects 
in  the  service,  but  all  special  privileges 
of  the  defendant  in  respect  to  the  par- 
ticular court  in  which  the  action  is 
brought."  St.  Louis  &  S.  F.  R.  Co. 
V.  MeBride,  141  U.  S.  127,  11  Sup. 
Ct.  982,  35  L.  ed.  659,  per  Mr.  Jus- 
tice Brewer.  This  ruling  was  affirmed 
in  Western  Loan  &  S.  Co.  v.  Butte  & 
B.    Consol.    Min.    Co.,    210    U.    S.    368,1 

vol.  n 


28  Sup.  Ct.  720,  52  L.  ed.  1101.  See 
also  as  citing  and  relying  upon  these 
decisions,  Peale  v.  Marian  Coal  Co.,  172 
Fed.   639. 

Demurrer  to  Counterclaim. — A  de- 
murrer to  a  counterclaim  is  an  ap- 
pearance to  the  counterclaim,  even 
though  it  is  not  a  proper  counterclaim 
to  plaintiff's  demand.  Talbott  ^.Plan- 
ters' Oil  Co.,  12  Tex.  Civ.  App.  49, 
33  S.  W.   745. 

Demurrer  to  Scire  Facias. — A  de- 
murrer to  scire  facias  on  recognizance 
is  an  appearance.  State  v.  Woolery, 
39    Mo.    525. 

Demurrer  to  Cross-Complaint. — A  de- 
murrer to  a  cross-complaint  consti- 
tutes an  appearance  by  one  not  there- 
tofore a  party  plaintiff.  Salyer  17. 
Napier,  21  Ky.  L.  Eep.  172,  51  S. 
W.  10. 

Special  Demurrer. — A  special  demur- 
rer for  want  of  proper  parties  is  an 
appearance.  Underwood  v.  Wood,  93 
Ky.  177,  19  S.  W.  405,  15  L.  R.  A.  825. 

Frivolous  Demurrer. — A  frivolous  de- 
murrer is  an  appearance.  King  v.  Staf- 
ford, 5  How.  Pr.   (N.  Y.)  30,  34. 

25.  Ala. — Grigg  v.  Gilmer,  54  Ala. 
425;  McElhaney  v.  Gilleland,  30  Ala. 
183;  Jordan  v.  Bell,  8  Port.  53.  Ark.— 
Gay  17.  Hanger,  3  Ark.  436,  448,  449. 
La. — Nicholson  &  Co.  V.  Jennings,  27 
La.  Ann.  432,  prescription.  Mich. — 
Manhard  V.  Schott,  37  Mich.  234.  Miss. 
Young  v.  Eankin,  4  How.  27.  N.  J. — 
Murat  17.  Hutchinson,  16  N.  J.  L.  46. 
W.  Va. — Franklin  v.  Lilly  Lumb.  Co., 
64  W.  Va.  164,  66  S.  E.  225. 

Plea  in  Abatement. — A  plea  in  abate- 
ment is  an  appearance  (Grigg  v.  Gil- 
mer, 54  Ala.  425).  But  if  to  the  juris- 
diction the  defect  in  the  jurisdiction 
is  not  waived.  U.  S.  —  Randolph 
i\  Barrett,  16  Pet.  i38,  10  L.  ed.  914; 
Halsey  17.  Hurd,  6  McLean  14,  11  Fed. 
Cas.  No.  5,966.  Mass.  —  Gardner  v. 
Barker,  12  Mass.  36.  Tenn.— Boon  v. 
Rah],  1  Heisk.  12,  5  Rob.  Pr.  6).  See 
infra,  522. 

Bad  Plea. — A  bad  plea,  treated  as 
null,  is  yet  an  appearance.  Young  v. 
Rankin,   4   How.    (Miss.)    27. 

Plea  Filed  Too  Late.  —  A  plea  in 
abatement  filed  too  late  is  not  an  ap- 
pearance that  will  prevent  a  default. 
Jo^  Ian  v.  Bell,  8  Port.    (Ala.)    53. 

26.  Cal- — Pacific  Pav.  Co.  v.  Vizelich, 
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c.  Motions  and  Notices.  —  Any  motion  calling  on  the  court  to  ex- 
ercise its  jurisdiction  is  an  appearance.27 

A  motion  to  quash  the  service  of  summons  on  the  ground  that 
"the  subject-matter  of  the  cause  of  action  was  not  and  never  has 
been  and  is  not  now"  within  the  state  is  equivalent  to  a  demurrer 
that  the  court  has  no  jurisdiction  of  the  subject-matter  of  the 
action,  and  constitutes  a  general  appearance.28 

A  motion  on  behalf  of  a  defendant  is  regarded  as  an  appearance 
for  him.29 


141  Cal.  4,  74  Pac.  352;  Hayes  v.  Shat- 
tuck,  21  Cal.  51,  55.  Colo. — Union  Pac. 
E.  Co.  v.  DeBusk,  12  Colo.  294,  20  Pac. 
752,  13  Am.  St.  Eep.  221,  3LE.A.  350. 
Ga.— Moore  v.  Ferrel,  1  Ga.  7,  9.  Ind. 
Bamsey  v.  Fox,  10  Ind.  493.  Kan.— 
Anglo-American,  etc.  Co.  v.  Turner 
Casing  Co.,  34  Kan.  340,  8  Pac.  403 
Ky.— Swafford  r.  Howard,  20  Ky.  L. 
Eep.  1793,  50  S.  W.  43.  La.  — La 
Societe  v.  Morris,  24  La.  Ann.  347. 
Mo. — McClure  P.  Paducah  Iron  Co.,  90 
Mo.  App.  567,  574.  Nev. — Bose  v.  Eich- 
mond  Min.  Co.,  17  Nev.  25,  54,  27 
Pac.  1105;  Iowa  Min.  Co.  r.  Bonanza 
Min.  Co.,  16  Nev.  64.  N.  Y.— Carpen- 
ter r.  New  York  &  N.  H.  E.  Co.,  11 
How.  Pr.  481.  Ohio. — Martin  V.  Gun- 
nison, 27  Ohio  C.  C.  113.  Tex. — St. 
Louis,  etc.  E.  Co.  v.  Traweek.  84  Tex 
65,  19  S.  W.  370.  Wash.  —  Hodges  v. 
Price,  38  Wash.  1,  80  Pac.  202. 

"The  doctrine  is  well  established 
in  this  state  to  the  effect  that,  where 
the  defect  of  jurisdiction  over  the  per- 
son appears  on  the  face  of  the  return 
and  is  not  challenged  by  motion  to 
quash,  the  defendant,  by  answering  to 
the  merits,  will  be  regarded  as  hav- 
ing voluntarily  entered  its  appearance 
and  waived  its  right  to  complain  of  the 
jurisdiction  of  the  court  over  its  per- 
son. And  this  is  true,  notwithstanding 
the  fact  it  attempts  to  abate  the  ac- 
tion because  of  the  defect  of  jurisdic- 
tion over  the  person  by  a  special  plea 
which  recites  the  appearance  for  that 
purpose  only.  See  Thomasson  r.  Mer 
cantile  Town  Mut.  Ins.  Co.,  217  Mo. 
485,  116  S.  W.  1092;  id.  114  Mo.  App. 
109,  89  S.  W.  564.  1135;  Newcomb  17. 
New  York  Cent.  &  V.  E,  Co.,  182  Mo. 
687,  81  S.  W.  1069."  Wicecarver  v. 
Mercantile  Town  Mut.  Ins.  Co.,  137 
Mo.  App.  247,  117  S.  W.  698. 

In  Springfield  Shingle  Co.  v.  Edge- 
comb  Mill  Co.,  52  Wash.  620,  101  Pac. 
233,  the  answer  began:     "Now  comes 


the  defendant,"  and  offered  a  "full 
and  affirmative  defense;"  and  framed 
an  issue. 

Answer  in  Chancery.  —  An  answer 
in  chancery  is  an  appearance.  Lester 
v.  Watkins,  41  Miss.  647;  Livingston 
V.  Gibbons,  4  Johns.  Ch.  (N.  Y.)  94. 

Answer  Not  Filed.  —  An  answer  in 
chancery,  though  not  filed,  but  per- 
mitted to  be  used  as  an  affidavit  on 
motion  for  an  injunction,  is  such  an 
appearance  as  will  bar  a  subsequent 
petition  for  removal  to  a  United  States 
court.  Livinjston  r.  Oibbons,  4  Johns. 
Ch.   (N.  Y.)   94. 

General  and  Special. — For  cases 
bearing  especially  on  the  distinction 
between  general  and  special  appear- 
ance, see  infra,  U,  B,  2. 

Defective  Answer.  —  An  answer  of 
such  a  doubtful  character  that  it  could 
not  be  determined  whether  it  was  in- 
tended as  an  answer  to  a  cro^s-eom 
plaint  of  a  co-defendant  or  to  the  com- 
plaint, was  held  an  appearance  to  the 
cross-complaint,  after  reply  to  it  by 
the  cross-complainant  and  trial  on  the 
issues  so  made.  Bradley  v.  Indian- 
apolis, etc.  Assn.,  38  Ind.  101. 

Informal  Answer.  —  An  informal  an- 
swer was  held  not  an  appearance. 
Farber  v.  National,  etc.  Co.,  50  HI.  App. 
503. 

Withdrawal  of  answer  by  leave  of 
court  after  attacking  jurisdiction,  and 
filing  again  subject  to  the  objection,  is 
not  an  appearance.  Associated  Press 
v.  United  Press,  104  Ga.  51,  29  S.  E. 
869. 

27.  Supra,  LI,  B,  1;  infra,  HI,  E,  F. 

28.  Mahr  p.  Union  Pac.  E.  Co.,  140 
Fed.  921. 

29.  U.  S.  —  The  Berkeley,  58  Fed. 
923,  for  continuance.  Ala.  —  Eaton  v. 
Harris,  42  Ala.  491;  Wilkins  r.  Wilkin s, 
4  Port.  245  (for  time  to  answer).  Ark. 
Epps  v.  Sasby,  43  Ark.  545  (for  post- 
ponement);   Miller    v.    State,    35    Ark. 
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276    (for    leave    to    answer);    Trice    v. 
Crittenden    County,    7    Ark.    159,    163. 
Cal.  —  Lander    v.    Flemming,    47    Cal. 
614      (notice     of     motion     to     quash). 
Colo.  —  Callahan  v.   Jennings,  16   Colo. 
471,   27   Pac.   1055;   Law  v.   Nelson,   14 
Colo.  409,  24  Pac.   2;   Denver  &  B.   G. 
K.  Co.  v.  Loveland,  16  Colo.  App.  146, 
64  Pac.  381   (for  continuance).     Ga. — 
Perseverance    Min.    Co.    V.   Bisauer,    87 
Ga.   193,  13  S.  E.  461;   Southern  Bank 
of    Ga.    v.    Mechanics'    Sav.    Bank,    27 
Ga.  256   (for  continuance).     111. — Bills 
V.  Stanton,  69  111.  51   (for  bill  of  par- 
ticulars);   Sullivan   v.   Sullivan,    42   111. 
315     (to    quash    summons);     Flake     v 
Carson,    33    111.    518,    525    (to    suppress 
deposition  and   for  continuance);   Van 
derbilt    V.    Johnson,   4   111.    48    (motion 
to    change   venue);    Hotchkiss   v.    Van- 
derpoel  Co.,  139  111.  App.  325,  338   (for 
bill    of    particulars    and    to    set    aside 
verdict);    Champion   v.    Hannahan,    138 
111.  App.  387    (to   dissolve  injunction); 
Duggan  v.  Smyser,  46  111.  App.  39  (for 
new  trial);  Kingman  v.  Decker,  43  111. 
App.    303     (for    bill     of    particulars); 
Long  v.    Trabue,   8   111.   App.   132    (for 
bond).       Ind.  —  Carson     v.     Steamboat 
Talma,    3    Ind.    194    (to    set    aside    de- 
fault),      la.  —  Stockdale     v.     Bucking- 
ham,   11    Iowa    45    (for    continuance) ; 
Converse   V.   Warren,   4   Iowa   158    (for 
continuance);     Shaffer     v.     Trimble,     2 
Greene  464   (for  continuance).     Kan. — 
Anglo-American,  etc.  Co.  v.  Turner  Cas- 
ing  Co.,   34   Kan.   340,   8   Pac.   403    (to 
extend  time  to  plead  and  to  dismiss.)  Ky 
Koyer  Wheel  Co.  V.  Dunbar,  25  Ky.  L. 
Bep.  746,  76  S.  W.  366  (to  compel  plain 
tiff    to    paragraph    complaint).     Me. — 
Thomas  v.  Thomas.  98  Me.  184,  56  Atl. 
651.      Minn.  —  Frear     v.     Heichert,     34 
Minn.    96,    24    N.    W.    319    (to    vacate 
judgment    and    for    leave    to    answer) ; 
Gemmell  v.  Eice,   13   Minn.  400    (claim 
of  rule   of   inverse   order  of  alienation 
in     foreclosure).        Miss.  —  Fisher      v. 
Battaile,   31   Miss.   471    (to    quash   ser- 
vice of  scire  facias).     Mo.  —  Baisley  v. 
Baisley,  113  Mo.  544,  121   S.  W.  29,  35 
Am.    St.    Sep.     726      (for     change     of 
venue);    Bankers'   Life   Assn.    v.    Shel- 
ton,    84    Mo.    App.    634    (for    continu- 
ance).    Neb. — Tootle-W.    Millinery   Co. 
v.  Billingsley,  74  Neb.  531,   105  N.  W. 
85    (for  new  trial);   Eaymond   Bros.   V. 
Strine,  14  Neb.  236,  15  N.  W.  350   (for 
security    for    costs) ;    Cropsey    v.    Wig- 
genhorn,    3    Neb.    108    (to    strike   peti- 
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tion  from  files) ;  Orr  v.  Seaton,  1  Neb. 
105  (for  leave  to  answer).  N.  H. — 
Robinson  v.  Potter,  43  N.  H.  188,  191, 
(for  continuance).  N.  J. — Coyle  v.  Coyle, 
26  N.  J.  L.  132;  Murat  V.  Hutchinson, 
16  N.  J.  L.  46  (to  adjourn).  N.  Y.— 
Dole  v.  Manley,  11  How.  Pr.  138  (to  set 
aside  summons).  Ohio.  —  Maholm  v. 
Marshall,  29  Ohio  St.  611  (to  strike 
all  papers);  Brundage  v.  Biggs,  25 
Ohio  St.  652  (for  leave  to  answer); 
Watson  v.  Paine,  25  Ohio  St.  340  (to 
vacate  or  modify  judgment).  S.  D. — 
Carney  v.  Twitchell,  22  S.  D.  521,  118 
N.  W.  1030  (to  vacate  injunction). 
Wash. — State  v.  Superior  Court,  52 
Wash.  13,  100  Pac.  155.  W.  Va.— 
Bank  of  Valley  V.  Bank  of  Berkeley, 
3  W.  Va.  386  (for  continuance).  Wis. 
Alderson  v.  White,  32  Wis.  308  (to  set 
aside  judgment);  Northrup  v.  Shepard, 
26  Wis.  220  (to  set  aside  complaint); 
Tallman  v.  MeCarty,  11  Wis.  420  (for 
postponement  and  setting  aside  order). 
But  a  motion  for  a  bond  has  been 
held  not  an  appearance,  but  a  motion 
for  non-suit  for  want  of  bond  is.  Col- 
lier v.  Morgan's  Etc.  Co.,  41  La.  Ann. 
37,  5   So.   537. 

Vacated  Order. — Taking  an  order 
for  leave  to  plead,  which  was  after- 
wards vacated,  was  held  not  an  ap- 
pearance. Eaymond  Bros.  v.  Strine,  14 
Neb.  236,  15  N.  W.  350. 

Mere  Notice. — Notice  of  motion  is 
an  appearance  in  New  York.  Ayres 
v.  Western  E.  Corp.,  48  Barb.  132; 
Dole  V.  Manley,  11  How.  Pr.  138. 

Motion  After  Judgment.  —  A  motion 
to  vacate  judgment,  filed  after  the 
term  at  which  the  judgment  was  ren- 
dered, and  never  acted  upon,  is  not  an 
appearance.  Todd  v.  De  La  Mott,  9 
Colo.   222,   11  Pac.  90. 

Motion  attacking  jurisdiction  of 
person  is  no  appearance.  Basking  V. 
Wylds,  39  Ark.  347.  This  case  is  not 
clear.  It  doubtless  was  intended  to 
hold  such  motion— was  not  a  general, 
but   a  special   appearance. 

Motion  to  dismiss  for  want  of  prose- 
cution is  not  such  an  appearance  as  to 
avoid  default,  after  procuring  an  or- 
der for  time  to  plead  without  consent 
of  plaintiff  and  therefore  void.  Ken- 
nedy v.  Mulligan,  136  Cal.  556,  69  Pac. 
291. 

Subsequent  explanation  will  not 
abate  the  effect  of  a  motion  as  an  ap- 
pearance. The  Berkeley,  58  Fed.  920. 
See  infra,  II,  B,  2.  and  TIL  A 
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d.  Stipulations  and  Agreements.  —  Stipulations  and  agreements 
affecting  a  pending  cause  constitute  appearance.30 

e.  Entries  on  Dockets,  Etc.  —  Entries  on  dockets  and  in  the  rec- 
ords are  sometimes  said  by  the  courts  to  "constitute"  appearance, 
and  are  sometimes  said  to  "show"  appearance.  The  difference  is 
usually  immaterial  to  the  cause  in  hand.  But  the  practice  and 
usage  in  each  jurisdiction  governs,  in  the  absence  of  express  statute 
or  rule,  and  sometimes  in  spite  of  them.31 

An  entry  on  the  docket  of  an  attorney's  name  opposite  the  de- 
fendant's name  constitutes  appearance;32  but  there  is  much  differ- 
ence of  opinion  as  to  the  effect  of  such  an  entry  where  there  are 
several  defendants.     It  is  held  that  such  is  an  appearance  for  those 


30.  Ark. —  Miller  r.  State,  35  Ark. 
276  (stipulated  continuance) ;  Kogers  v. 
Conway,  4  Ark.  70  (for  continuance). 
Colo.  —  Smith  v.  District  Court,  4  Colo. 
235  (consent  to  set  for  trial).  HI. — 
Tagert  V.  Fletcher,  232  111.  197,  83  N. 
E.  805  (for  continuance) ;  Crull  v. 
Keener,  18  111.  65  (stipulated  facts) ; 
Baldwin  V.  Economy  Furn.  Co.,  70  ID. 
App.  49  (stipulation  for  reinstate- 
ment). Ind. —  Kirkpatrick  Const.  Co. 
V.  Central  Elec.  Co.,  159  Ind.  639,  65 
N.  E.  913  (for  continuance).  la. — Aus- 
pach  r.  Ferguson,  71  Iowa  144,  32  X. 
W.  249  (for  continuant.  Mo.  — 
Baisley  v.  Baisley,  113  M».  544,  21  S. 
W.  29,  35  Am.  St.  Rep.  726  (lor  con- 
tinuance) ;  Bradley  v.  Welch,  100  Mo. 
258,  12  S.  W.  911.  Mont.  —  Klein- 
schmidt  v.  Morse,  1  Mont.  100,  104  (to 
withdraw  pleas  and  not  oppose  judg- 
ment). Neb.  —  nerpolsheimer  v.  Acme 
Harv.  Co.,  83  Neb.  53,  119  N.  W.  30  (to 
discharge  garnishee) ;  Thornhill  v.  Har- 
srreaves,  76  Neb.  582,  107  N.  W.  847. 
N.  H.  — Robinson  V.  Po<+er.  43  N.  H. 
18S  (for  continuance).  N.  J. — Vander- 
veer  v.  Insleton,  7  X  J.  L.  140.  Ore. — 
Multnomah,  etc.  Co.  v.  "Western  B.  Co., 
54  Ore.  22,  99  Pac.  1046  (for  time  to 
plead).  Pa. — McCullough  v.  Guetner,  1 
Pinn.  214.  Tex.  —  Gulf,  etc.  Co.  r. 
Ward  (Tex.  Civ.  App.),  124  S.  W.  130 
(for  continuance) ;  Jones  v.  Robb,  35 
Tex.  Civ.  App.  263,  80  S.  W.  395  (con- 
sent to  change  venue).  W.  Va.  —  Rit- 
tenhouse  V.  Harman,  7  W.  Va.  380,  387 
(for  decree).  Wis. — Keeler  v.  Keeler, 
24  Wis.  522  (as  to  time  and  place  of 
trial). 

Agreement  to  waive  service  is  'not 
equivalent  to  voluntary  appearance. 
Prescott  v.  Farmers'  Nat.  Bank,  9  Kan. 
App.  886,  53  Pac.  769. 

Agreement  To  Come  To  Trial. — Under 


the  New  Jersey  Rev.  Laws,  634,  parties 
may  agree  to  come  to  trial  and  there- 
upon judgment  is  valid  without  pro- 
cess. Vanderveer  v.  Ingleton,  7  N.  J 
L.  140. 

Stipulation  Out  of  Court.— An  oral 
stipulation  out  of  court  between  at- 
torneys in  a  case  before  a  justice  of 
the  peace  that  the  case  may  be  con- 
tinued, is  not  an  appearance.  Wood- 
ard  r.  Tri-State  Co.,  142  N.  C.  100,  55 
S.  E.  70.  See  also  Siskivou  County 
Bank  v.  Iloyt,  132  Cal.  81,  64  Pac.  118. 

Stipulation  Equivalent  to  "Written 
Notice." — Jones  v.  Wolverton,  15 
Wash.  590,  47  Pac.  36. 

Stipulation  for  settlement  is  not  an 
appearance.  Grant  v.  Schmidt,  22 
Minn.  1. 

Stipulation  concerning  objection  to 
jurisdiction  does  not  constitute  appear- 
ance. Evansville  Grain  Co.  v.  Mack- 
ler,  88  Mo.  App.  186.  But  see  Tippack 
V.  Briant,  63  Mo.  580,  584. 

31.  Griper  j;.  Gilmer.  54  Ala.  425; 
Lyon  v.  Waldron,  13  Serg.  &  E,  (Pa.) 
164.  And  see  supra,  II,  A;  infra,  II, 
B,   4;    infra,   IV. 

32.  Ala.— Ashby  Brick  Co.  v.  Elv 
&  M.  Dry  Goods  Co.,  151  Ala.  272,  4*4 
So.  96;  Grigg  v.  Gilmer,  54  Ala.  425. 
Ga.— Simon  r.  Myers,  G3  Ga.  74.  N.  H. 
Colby  v.  Knapp,"l3  N.  H.  176.  N.  C. 
Wheeler  v.  Cobb,  75  N.  C.  21.  Pa. — 
Compher  v.  Anawalt,  2  Watts  490  (dis- 
tinguishing Erdman  r.  Stahlnecker,  12 
Serg.  &  R.  325) ;  Scott  V.  Israel,  2  Binn. 
145;  McCullough  v.  Guetner,  1  Binn. 
214.  W.  Va.  —  Perry  v.  McHuffman,  7 
W.  Va.  306. 

But  see  Fisher  V.  Anderson,  101  Mo. 
459.  14  S.  W.  629. 

But  a  mere  entry  in  the  clerk's  min- 
utes   that    "defendants    appeared"    is 
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only  who  have  been  served.83  And  for  all,  though  only  one  is 
served;34  that  it  is  for  all,35  and  that,  though  the  presumption  is 
that  the  appearance  is  for  all,  subsequent  matters  in  the  record  may 
overcome  it.36 

f.  Under  Statutes  and  Rides.  —  It  is  impossible  to  cite  in  an  article 
of  this  kind  all  the  statutes  of  the  various  states  directly  concern- 
ing appearance,  much  less  the  rules  of  court  and  those  statutes  in- 
directly affecting  procedure  in  appearance.  The  general  charac- 
teristics of  the  statutes  of  the  several  states  are  touched  in  the  note 
below.  The  code  states  almost  universally  provide  that  voluntary 
appearance  shall  be  equivalent  to  personal  service,  and  that  a  de- 
fendant is  deemed  to  appear  when  he  answers,  demurs  or  gives 
written  notice  of  his  appearance.37 

But  these  statutes  are  variously  construed  and  applied,  even 
where  they  are  not  only  substantially  but  verbally  the  same.38 


not  an  appearance  (Kimball  V.  Mer- 
rick, 20  Ark.  12);  nor  the  entry  that 
"now  come  the  defendants"  (Newton 
V.  Pence,  10  Ind.  App.  672,  38  N.  E. 
484).  And  see  Cassady  v.  Eeid,  4 
Blackf.   (Ind.)   178. 

33.  Garner  v.  Hall,  29  111.  277. 

34.  McCullough  v.  Guetner,  1  Binn. 
(Pa.)  214;  Perry  v.  MeHuffman,  7  W. 
Va.  306. 

35.  Compher  v.  Anawalt,  2  Watts 
(Pa.)  490. 

36.  Erdman  v.  Stahlnecker,  12  Serg. 
&  E.  (Pa.)  325. 

37.  Below  is  a  list  of  code  states 
which  are  substantially  alike  in  their 
sections  as  to  what  constitutes  an  ap- 
pearance and  what  is  its  effect.  A 
quotation  from  the  Colorado  Code, 
1908,  sect.  413,  is  an  example  of  what 
most  of  the  following  code  states  em- 
brace, to-wit:  A  defendant  shall  be 
deemed  to  appear  in  an  action  when 
he  answers,  demurs,  or  gives  the  plain- 
tiff a  written  notice  of  his  appearance. 
After  appearance  a  defendant  or  his 
attorney  shall  be  entitled  to  notice  of 
all  subsequent  proceeding,  of  which 
notice  is  required  to  be  given.  But 
when  a  defendant  has  not  appeared, 
service  of  notice  need  not  be  mnde  on 
him.     Colorado  Code,  1908,  §  413. 

"A  voluntary  appearance  of  a  de- 
fendant shall  be  equivalent  to  personal 
service  of  summons  upon  him."  Colo. 
Code,  §44. 

See:  Ariz.  Civ.  Code,  1901,  §132, 
art.  in  st.  1341;  Cal.  C.  C.  P.,  §1014; 
Idaho  Civ.  Code,  1910.  §4892;  Minn. 
Civ.  Code,  1904,  §  5212;  Mont.  Code, 
1907,    §  1834;    Nev.    Civ.    Code,    1895, 
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§  512;  Wash.  Civ.  Code,  1910,  §§  238, 
241;  N.  Y.  C.  C.  P.  §§  421  et  seq.; 
Utah  Civ.  Code,  1907,  §131;  Tex.  Civ. 
St.,  1897,  art.  1242,  is  similar  though 
more   narrow. 

The  following  states  though  silent 
on  what  constitutes  an  appearance 
seem  to  unite  on  the  effect  of  an  ap- 
pearance. They  substantially  provide 
"that  a  voluntary  appearance  of  the 
defendant  shall  be  equivalent  to  a  per- 
sonal service  of  summons  upon  him." 
Ind.  Civ.  Code,  1896,  §315;  Neb.  Civ. 
Code,  1903,  §  74;  N.  C.  Civ.  Code,  §  229, 
1900,  N.  D.  Civ.  Code,  art.  6850,  1S97; 
Ore.  Civ.  Code,  1902,  §63;  S.  D.  Civ. 
Code,  1903,  §  116;  Wis.,  1899,  §  2643. 

The  following  states  though  they 
have  a  great  many  sections  on  ap- 
pearance remain  silent  on  what  consti- 
tutes an  appearance  or  on  what  is  its 
effect:  Arkansas,  Connecticut,  Flori- 
da, Illinois,  Iowa,  Kansas,  Maine, 
Maryland,  Michigan,  Mississippi,  Mis- 
souri, New  Hampshire,  New  Jersey, 
Ohio,  Tennessee,  West  Virginia. 

The  remaining  states  seem  to  omit 
entirely  the  subject  of  appearances: 
Alabama,  Delaware,  Georgia,  Louisia- 
na, New  Mexico,  Oklahoma,  Pennsyl- 
vania, Ehode  Island,  South  Carolina, 
Virginia. 

38.  Under  the  Minnesota  code  it 
was  considered  that  nothing  but  an 
answer,  demurrer  or  written  notice  of 
appearance  would  constitute  an  ap- 
pearance. Grant  v.  Schmidt,  22  Minn. 
1.  And  in  California,  Steinbach  v. 
Leese,  27  Cal.  295,  it  was  held  that  a 
notice  of  appeal  was  not  an  appear- 
ance, and  it  was  said  that  there  could 
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g.  Notice  of  Retainer  arid  Appearance.  —  Service  of  notice  of  re- 
tainer is  a  voluntary  appearance  and  equivalent  to  personal  appear- 
ance.39 

Formerly  in  New  York  a  formal  notice  of  appearance  was  not 
necessary.40  Notice  of  retainer  was  always  an  appearance.41  And 
it  has  been  said  that  notice  to  plaintiff's  solicitor  is  good  appear- 
ance, even  where  the  practice  is  to  enter  it  with  the  clerk.42  Under 
the  codes,  notice  of  retainer  and  appearance  is,  of  course,  a  suffi- 
cient appearance.43 


be  no  appearance  except  by  answer, 
demurrer  or  notice.  See  also  Couch  v. 
Mulhane,  63  How.  Pr.  (N.  Y.)  79; 
Douglas  v.  Haberstro,  58  How.  Pr.  (X. 
Y.)  276.  But  in  Oregon  it  was  held, 
notwithstanding  the  provisions  of  the 
code  (§  62)  providing  how  appearance 
might  be  made,  that  defendant  might 
appear  and  submit  himself  to  the  jur- 
isdiction of  the  court  in  many  ways 
without  answering,  demurring  or  giv- 
ing written  notice.  Belknap  v.  Charl- 
ton, 25  Ore.  41,  34  Pac.  758. 

It  would  be  a  narrow  construction 
of  the  code  (§396)  to  hold  that  the 
defendant  could  not  make  an  appear- 
ance in  any  case  otherwise  than  by 
answer,  demurrer  or  written  nofi 
appearance.  Cates  v.  Mack,  6  Colo. 
401.     See  post,  H,  B,  2. 

A  motion  for  postponement  and  set- 
ting aside  an  order  of  sale  was  held 
as  valid  an  appearance  as  an  entry  of 
appearance  under  rules  of  court.  Tall- 
man  V.  McCarty,  11  Wis.  420. 

The  Washington  code  provides  that 
a  defendant  appears  when  he  "makes 
any  application  for  an  order  therein 
or  gives  the  plaintiff  written  notice  of 
his  appearance."  It  was  held  that 
defendant  appeared  when  he  joined  in 
a  stipulation  to  change  the  place  of 
trial,  that  such  stipulation  constituted 
a  written  notice  of  appearance  and 
also  an  application  for  an  order.  State 
v.  Superior  Court,  52  Wash.  13,  100 
Pac.  155;  Jones  v.  Wolverton,  15  Wash. 
590,  47  Pac.  36. 

And  it  was  held  that  written 
acknowledgment  of  service  attached 
to  the  summons  signed  by  the  attor- 
neys for  a  defendant  in  which  they 
purport  to  enter  general  appearance  is 
sufficient  to  constitute  an  appearance 
under  the  statute.  Cornell  Univ.  v. 
Denney  Hotel  Co.,  15  Wash.  433,  46 
Pac.  654. 

In  Oregon,  under  sections  61  and  520 


of  the  code  containing  the  usual  pro- 
visions, it  was  held  that  there  was  no 
objection  to  a  special  appearance. 
Lung  Chung  v.  Northern  Pac.  B.  Co., 
19  Fed.  254. 

A  statute  provided  that  an  attornev 
appointed  by  the  court  to  defend  for 
one  served  by  publication  might  take 
any  step  in  the  case,  except  to  answer, 
without  effecting  an  appearance  for 
such  defendant.  Henry  v.  Blackburn, 
32  Ark.  445. 

Acts  not  otherwise  an  appearance 
are  sometimes  made  so  by  rule  of 
court.  Dole  v.  Manlev,  18*  How.  Pr. 
(X.  Y.)  138.  Yanderpoel  v.  Wright,  1 
Cow.  (N.  Y.)  209. 

A  memorandum  waiving  service  and 
making  appearance  is  a  good  notice  of 
appearance  under  the  Iowa  code. 
Straw  v.  Nat.  State  Bank,  49  Iowa  179 

39.  Reed  v.  Chilson,  142  N.  Y  152 
36  N.  E.  884;  Francis  v.  Sitts,  2  Hill 
(N.  Y.)   362. 

40.  MeKenster  v.  Yan  Zandt,  1 
Wend.  13;  Kelsey  r.  Covert,  15  How. 
Pr.  92;  Dole  v.  Manley,  11  How.  Pr. 
138. 

41.  Carpenter  v.  New  York  &  N. 
H.  R.  Co.,  11  .How.  Pr.  (N.  Y.)  481; 
Gardner  r.  Teller,  2  How.  Pr.  (N.  Y.) 
241. 

42.  Livingston  r.  Gibbons,  4  Johns. 
Ch.   (N.  Y.)  94. 

43.  See  II,  B,  1,  e;  Dyer  V.  North, 
44  Cal.  157.  And  such  notice  of  ap- 
pearance and  retainer  waives  summons. 
Dyer  v.  North,  44  Cal.  157:  Webb  r. 
Mott,  6  How.  Pr.  (N.  Y.)  439.  As  to 
what  constitutes  a  sufficient  notice  of 
appearance,  see  II,  B.  1,  e. 

"We  have  been  retained  by,  and 
hereby  appear  for,  the  above  named 
defendant  in  the  above  entitled  ac- 
tion," is  a  good  appearance.  Dyer  v. 
ITorth,  44  Cal.  157. 

Variance.  —  As  to  effect  of  notice  of 
retainer  as  a  waiver  of  a  variance  be- 
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Service  of  Interrogatories.  —  And  the  purpose  of  the  code  being  to 
simplify  practice,  it  is  held  that  the  service  of  interrogatories  con- 
stitutes a  "written  notice  of  appearance."44 

h.  Appearance  by  Affidavit.  —  Certain  affidavits  are  held  to  con- 
stitute an  appearance,  and  others  not  to  do  so.  The  true  theory 
is  that  in  order  to  constitute  an  appearance  the  affidavit  must  be 
at  least  intended  to  further  the  action  of  the  court  in  behalf  of  the 
affiant.  But  the  cases  cannot  all  be  harmonized  on  this  theory.45 
But  in  some  of  the  cases  where  an  affidavit  is  held  an  appearance 
it  was  accompanied  by  other  acts.46 

i.  Presence  in  Person.  —  Actual  presence  and  taking  part  in  the 
proceedings  is  appearance.47  Presence  in  court  in  answer  to  a  cita- 
tion is  an  appearance.48  But  mere  presence  in  court  is  not  enough. 
There  must  be  something  to  show  an  intention  to  submit  to  the 
jurisdiction.49 


tween  summons  and  complaint,  see 
infra,  III,  F,  7. 

Effective  Answer.  —  An  answer  dis- 
penses with  notice  of  appearance  or 
of  retainer.  Carpenter  v.  New  York  & 
N.  H.  R.  Co.,  11  How.  Pr.   (N.  Y.)   481. 

Appearance  of  Second  Attorney. — 
When  attorney  for  plaintiff  receives  no- 
tice of  appearance  from  a  second  at- 
torney, he  should  notify  the  first.  Mc- 
Nealy  v.  Morison,  1  Johns.  Cas.  (N.  Y.) 
29. 

In  England  the  rules  of  the  supreme 
court  as  to  appearance  provide  for 
service  of  appearance  at  the  address 
for  service  of  the  solicitor  for  plain- 
tiff. It  is  held  that  such  appearance 
is  not  sufficient,  unless  notice  thereof 
is  sent  to  the  solicitor's  address  in  the 
district  registry  out  of  which  the  sum- 
mons issued.  Smith  V.  Dobbin,  3 
Exch.  Div.   (Eng.)   338,  37  L.  T.  777. 

As  to  notice  of  retainer  or  appear- 
ance after  default,  see  III,  G. 

44.  State  v.  Superior  Court,  52 
Wash.   13,  100  Pac.  155. 

45.  That  an  affidavit  is  an  appear- 
ance, see:  la.  —  Blondel  v.  Ohlman, 
132  Iowa  257,  109  N.  W.  806.  N.  Y. — 
Cooley  V.  Lawrence,  12  How.  Pr.  176, 
for  injunction.  N.  C.  —  Moody  V. 
Moody,  118  N.  C.  926,  23  S.  E.  933,  for 
alimony.  Pa.  — Daley  V.  Iselin,  212 
Pa.  279,  61  Atl.  919  (affidavit  of  de- 
fense) ;  MacGeorge  v.  Chemical  Mfg. 
Co.,  141  Pa.  575,  21  Atl.  671  (affidavit 
of  defense).  S.  D.  —  Carney  V.  Twitch- 
ell,  22  S.  D.  521,  118  N.  W.  1030.  Wis. 
State  v.  Hilgendorf,  136  Wis.  21,  116 
N.  W.  848,  for  change  of  venue. 

But  it  has  been  held  that  an  affidavit 
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in  support  of  a  motion  for  continuance 
by  a  defendant  not  served  is  not  an 
appearance,  although  he  names  himself 
as  "witness  and  a  party."  Gargan 
v.  School  District,  4  Colo.  53,  57.  See 
also  McCall  v.  Lesher,  7  111.  47;  Clem- 
son  V.  State  Bank,  2  111.  45. 

An  affidavit  for  a  continuance  is  not 
an  appearance.  Hoyt  V.  Macon,  2  Colo. 
113.  But  a  motion  for  a  continuance 
is  an  appearance.  Jones  v.  Stevens,  1 
Colo.  67.  And  it  is  directly  held  that 
an  affidavit  in  support  of  a  motion  to 
vacate  a  return  is  not  an  appearance  if 
strictly  relevant  to  the  motion,  in  Dex- 
ter v.  Lichliter,  24  App.  Cas.  (D.  C.) 
222. 

46.  In  Cooley  V.  Lawrence,  12  How. 
Pr.  (N.  Y.)  176,  the  affidavit  was  ac- 
companied by  a  motion  and  an  argu- 
ment. See  also  State  v.  Hilgendorf, 
136  Wis.  21,  116  N.  W.  848. 

47.  Hefferlin  v.  Stuckslager,  6  Kan. 
166. 

48.  Blair  V.  Sennott,  35  111.  App. 
368.    See  infra,  II,  B,  1,  n. 

49.  Mere  presence  in  court  and  wit- 
nessing the  proceedings  is  not  enough. 
Crary  v.  Barber,  1  Colo.  172. 

Actual  appearance  by  defendant  in 
court  when  called,  when  he  does  noth- 
ing but  object  to  service,  is  not  such 
an  appearance  as  to  justify  a  default. 
Smith's  Admr.  V.  Rollins,  25  Mo.  408. 

There  must  be  some  act  or  word  by 
the  party  appearing.  Rhoades  v.  De- 
laney,  50  Ind.  468. 

The  mere  presence  of  a  party  and 
his  counsel  in  court  during  trial  will 
not   constitute    an     appearance.      New- 
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j.  Counsel  Actually  in  Court.  —  The  actual  presence  of  counsel  in 
court,  taking  part  in  the  proceedings,  constitutes  appearance  of 
the  party  for  whom  he  acts.50 

k.  Appearance  in  Attachments  and  Other  Proceedings.  —  Appear- 
ances in  attachment  have,  of  course,  the  effect  of  appearance  in 
the  attachment  proceeding,  and  it  has  been  held  that  such  an  ap- 
pearance is  also  an  appearance  to  the  merits  of  the  suit.51  But 
on  the  other  hand,  appearance  and  motion  to  quash  attachment  on 
the  ground  of  irregular  service  is  held  not  an  appearance  to  the 
merits.52 

Appearances  in  proceedings  other  than  attachment,  collateral  to 
the  main  suit,  are  also  sometimes  held  to  be  appearances  in  the 
main  suit.53 

1.  Appeal.  —  The  great  weight  of  authority  is  that  an  appeal  con- 
stitutes an  appearance  in  the  action  in  which  the  appeal  is  taken.54 


love  V.  Woodward,  9  Neb.  502,  504,  4 
N.  W.  237.  Presence  as  a  witness  is  not 
enough.  Wright  V.  Andrews,  130 
Mass.    149. 

50.  Hotchkiss  V.  Vanderpoel  Co., 
139  111.  App.  325,  338;  Cooley  v.  Law- 
rence,  12   How.   Pr.    (N.   Y.)    176. 

But  the  mere  fact  that  plaintiff's 
counsel  is  in  the  court  room  on  a  mo- 
tion by  defendant,  after  judgment  sat- 
isfied, to  retax  costs,  is  not  an  appear- 
ance. Iowa  Saw  &  L.  Assn.  v.  Chase, 
118  Iowa  51,  91  N.  W.  807. 

As  to  right  to  appear  by  attorney 
and  the  right  of  attorney  to  appear, 
see  infra,  V. 

51.  Appearance  to  move  to  quash 
the  writ  and  the  return  constitutes  ap- 
pearance in  the  main  suit.  Withers  V. 
Eodgers,  24  Mo.  340.  The  same  is  held 
in  Mississippi.  Sawyers  v.  Smith,  41 
Miss.  554;  Barrow  V.  Burbridge,  41 
Miss.  622.  But  these  decisions  are 
based  upon  a  statute. 

A  plea  in  abatement  to  an  attach- 
ment is  a  general  appearance  to  the 
merits.  Straus  v.  Weil,  5  Coldw. 
(Tenn.)   120. 

A  forthcoming  bond  in  attachment  is 
held  to  be  an  appearance.  Anglo- 
American,  etc.  Co.  v.  Turner  Casing 
Co.,  34  Kan.  340,  8  Pac.  403;  Fowler  v. 
Fowler,  15  Okla.  529,  82  Pac.  923. 

But  contra,  Holzman  v.  Martinez,  2 
N.  M.  271;  Winter  v.  Union  Pkg.  Co., 
51  Ore.  97,  93  Pac.  930. 

52.  Wynn  v.  Wyatt  's  Admr.,  11 
Leigh  (Va.)  584,  592.  See  also:  Md. 
Potomac  S.  S.  Co.  v.  Clyde,  51  Md.  174. 
Tenn.  —  Sherry    v.    Devine,    11    Heisk. 


722.     Va.  — Petty  v.  Frick  Co.,  86  Va. 
501,   10  S.  E.  886. 

53.  An  agreement  to  refer  to  arbi- 
trators, that  cause  should  remain  on 
the  docket  until  award,  and  that  the 
action  should  be  continued,  amounts  to 
a  constructive  appearance,  whether 
there  was  an  actual  appearance  or  not. 
Robinson  v.  Potter,  43  N.  H.  188. 

Objection  to  Sale  in  Partition.  —  An 
appearance  to  object  to  approval  of 
sale  in  partition  proceedings  is  an  ap- 
pearance in  the  main  case.  McCarthv 
v.  McCarthy,  66  Ind.  128.  And  a  mo- 
tion for  a  rule  for  a  bond  is  an  ap- 
pearance. Long  v.  Trabue,  8  111.  App. 
132.  LL 

An  appearance  in  a  garnishment 
proceeding  is  held  not  an  appearance  in 
the  main  suit.  State  V.  Cordes,  87  Wis 
373,  58  N.  W.  771. 

Appearance  in  an  application  for  a 
receiver  by  a  defendant  not  served  is 
not  an  appearance  in  the  main  case. 
Goldstein  v.  New  Orleans,  38  Fed.  626. 

Appearance  at  the  taking  of  deposi- 
tions is  not  an  appearance  in  the  cause. 
Bentz  r.  Eubanks,  32  Kan.  321,  4  Pac. 
269;  Anderson  v.  Anderson,  55  Mo. 
App.   268. 

An  appearance  in  a  contempt  pro- 
ceeding for  resisting  attachment  pro- 
ceedings is  not  an  appearance  in  the 
cause.  McDermott  V.  Clary,  107  Mass. 
501. 

54.  Ark.  —  Hodges  v.  Frazier,  31 
Ark.  58.  Colo.  — Kuitze  V.  McCord,  1 
Colo.  164.  Fla.  —  Wylly  v.  Sanford  L. 
&  T.  Co.,  44  Fla.  818,  33  So.  453.  111. 
Duggan  v.  Smyzer,  46  111.  App.  39.   Ky. 
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It  was  held  in  Arkansas  that  since  a  defendant  cannot  appear 
after  judgment,  taking  an  appeal  does  not  constitute  an  appear- 
ance in  the  case.55  A  distinction  is  sometimes  made  that  an  appeal 
will  amount  to  an  appearance  if  upon  appeal  there  is  a  trial  de  novo; 
otherwise  not.56  But  the  appearance  on  appeal  from  a  justice's 
court  for  the  purpose  of  moving  to  set  aside  the  judgment  is  not 
such  an  appearance  as  will  cure  want  of  service.57 

m.  Admission  of  Service.  —  A  mere  admission  of  service  is  not  an 
appearance.58  But  the  acknowledgment  by  the  defendant  of  service, 
accompanied  by  authority  to  enter  his  appearance,  followed  by  the 
entry,  constitutes  a  good  appearance.59 

n.  Filing  Bonds  and  Other  Papers.  —  It  has  been  held  that  the 
filing  of  a  bond  to  stay  execution  or  an  attachment  bond  constitutes 
an  appearance.60    It  has  also  been  held  that  joining  in  a  remonstrance 


Lillard  v.  Brannin,  91  Ky.  511,  16  S. 
W.  349 ;  Chesapeake,  etc.  Co.  v.  Heath, 
87  Ky.  651,  9  S.  W.  832;  Louisville, 
etc.  Co.  v.  Gist,  25  Ky.  L.  Eep.  387, 
75  S.  W.  243;  Chesapeake,  etc.  R.  Co. 
V.  Wilder,  24  Ky.  L.  Rep.  1821,  72  S. 
W.  353;  Stovall  v.  Stovall's  Admr.,  19 
Ky.  L.  Rep.  917,  39  S.  W.  406.  Mont.— 
Gage  v.  Maryatt,  9  Mont.  265,  23  Pac. 
337.  Ohio. —  Adams  Exp.  Co.  v.  St. 
John,  17  Ohio  St.  641.  Wis.— Dikeman 
v.  Struck,  76  Wis.  332,  45  N.  W.  118; 
Ruthe  V.  Green  Bay  R.  Co.,  37  Wis.  344. 
See  also  cases  cited  in  notes  immedi- 
ately following.  And  see  the  title 
"Federal  Courts." 

55.  Rose  v.  Ford,  2  Ark.  26.  But 
see  Hodges  v.  Frazier,  31  Ark.  58. 

56.  Foster-Milburn  Co.  V.  Chinn,  134 
Ky.  424,  120  S.  W.  364;  Barnum  v.  Fitz- 
patrick,  11  Wis.  82.  See  also  Mason  v. 
Alexander,  44  Ohio  St.  318,  7  N.  E.  435. 

Appeal  From  Justice  of  Peace.  —  It 
is  probably  this  principle  which  leads 
to  the  holding  that  an  appeal  from  a 
judgment  of  the  justice  of  the  peace 
is  an  appearance.  Ark.  —  Kansas  City, 
etc.  R.  Co.  V.  Summers,  45  Ark.  295. 
Colo.  —  Colorado  C.  R.  Co.  v.  Caldwell, 
11  Colo.  545,  19  Pac.  542;  Dietz  v.  Cen- 
tral, 1  Colo.  232.  111.  —  Ohio  &  M.  R. 
Co.  V.  McCutchin,  27  111.  10;  Swing] ey 
V.  Haynes,  22  111.  214. 

Appeal  From  Void  Judgment.  —  An 
appeal  from  a  judgment  for  want  of 
process  puts  defendant  in  court  on  the 
return  of  the  case  to  the  lower  court 
for  all  purposes  of  the  trial.  Louis- 
ville, etc.  Co.  v.  Gist,  25  Ky.  L.  Rep. 
387,  75  S.  W.  243. 

Under  Statutes.  —  An  appeal  from  a 
justice  of  the  peace,  under  Wagn.   St. 
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S49,  §  13,  amounts  to  full  appearance  in 
the  appellate  court.  Blunt  v.  A.  &  P.  R. 
Co.,  55  Mo.  157.  An  appeal,  under 
§  445,  Kentucky  Civil  Code,  constitutes 
an  appearance.  Salter  v.  Dunn,  1  Bush 
(Ky.)   311. 

57.  Lutes  V.  Perkins,  6  Mo.  42. 
See  infra,  III,  G,  10. 

58.  First  Nat.  Bank  v.  Rogers,  12 
Minn.  529;  Weatherbee  V.  Weatherbee, 
20  Wis.  499  (admission  of  service  in 
another  state). 

"I  acknowledge  due  and  legal  ser- 
vice of  the  within  petition  or  complaint, 
waive  summons,  and  consent  that  the 
same  may  be  docketed,  and  judgment 
rendered  at  the  present  term  of  Mon- 
roe court  now  in  session,  signed  W. 
H.,"  was  held  an  appearance.  Hemp- 
hill v.  Hemphill,  34  Miss.  68.         , 

59.  Snell  V.  Stanly,  63  111.  391.  Yet 
a  waiver  of  the  issuance  and  service 
of  process  is  not  an  appearance.  Will- 
man   v.   Willman,  57  Ind.   500. 

60.  Butcher  v.  Cappon  &  B.  Leather 
Co.,  148  Mich.  552,  112  N.  W.  110; 
Shafer  v.  Hockheimer,  36  Ohio  St.  215. 

Entering  bail  to  stay  execution  is 
an  appearance.  Wilsey  v.  Maynard,  21 
Iowa  107,  110.  But  entering  special 
bail  in  clerk  's  office  in  vacation  is  not. 
Root  v.  Monroe,  5  Blackf.   (Ind.)   594. 

Giving  a  statutory  attachment;  bond 
"to  pay  any  judgment  which  -nay  be 
recovered  in  the  suit  commenced  by 
said  writ  of  attachment ' '  is  an  ap- 
pearance and  gives  jurisdiction  of  the 
person.  Butcher  v.  Cappon  &  B. 
Leather  Co.,  148  Mich.  552,  112  N.  W. 
110.     But  see  supra,  II,  B,  1,  j. 

And  in  Louisiana  a  delivery  bond  in 
attachment    is    an     appearance.      Wil- 
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against  establishing  a  ditch  and  levying  an  assessment  is  an  appear- 
ance.,!1  And  that  filing  an  objection  to  an  application  of  the  tax 
collector  for  judgment  for  taxes  is  also  an  appearance.62 

o.  Other  Acts.  —  The  courts  are  often  concerned  with  the  ques- 
tion as  to  whether  an  ordinary  act  by  a  party,  through  his  coun- 
sel, in  the  conduct  of  a  case,  constitutes  an  appearance.  Many  of 
those  acts  have  been  considered  above.  Of  the  others,  many  of  them 
have  been  regarded  as  constituting  appearance,  and  many  not.63 

p.  Appearance  to  Cross-Complaint.  —  The  principles  governing  an 


liams    v.    Gilkerson-Sloss    Com.    Co.,    45 
La.   Ann.   1013,   13   So.  394. 

61.  Sunier  V.  Miller,  105  Ind.  393, 
4  N.  E.  867. 

62.  AVarren  v.  Cook,  116  111.  199,  5 
N.  E.  538.  See  infra,  II,  B,  2,  and  III, 
E,  1.  Filing  objection  to  report  of 
commissioners  is  an  appearand?  (Hern- 
don  v.  Crawford,  41  Tex.  267),  aud  so 
is  filing  objections  to  judgment  for 
taxes.  Warren  v.  Cook,  il6  111.  199,  5 
N.  E.  538. 

63.  The   following   acts     have    been 
held  to  constitute  an  appearance:     Tak- 
ing part  in  the  proceedings  and  assent- 
ing to  orders   (Simmons  v.  Baynard,  30 
Fed.  532) ;  petition  for  removal  to  fed- 
eral court    (Tallman  v.  Baltimore  &  O. 
B.   Co.,  45  Fed.   156.      [But   see  III,  A, 
infra];  Sayles  v.  Northwestern  Ins.  Co., 
2  Curt.  212,  21  Fed.  Cas.  No.   12,421); 
obtaining   further    time     to     plead    by 
stipulation    from    the    opposite    counsel 
(State  V.  Messmore,  14  Wis.   115) ;    ob- 
taining  time     to     answer     (La     Mothe 
Mfg.    Co.    v.    National    Tube   Wks.,    15 
Blatchf.   432,    14   Fed.    Cas.    No.    8,033; 
Smith  v.  Smith,  13  Colo.  App.  295,  302, 
57    Pac.    747,   where   it   was    taken   for 
granted    that    acceptance      of     service 
with   waiver   of  time  to   answer  is   an 
appearance)  ;    obtaining     leave     to    be- 
come   a    party     defendant     (Nelson     V. 
Nebraska  L.  &  T.  Co.,  62  Neb.  549,  87 
N.   W.   320);   taking   part   in   trial   and 
filing  exceptions   to   commissioner's  re- 
port (Newman  v.  Moore,  94  Ky.  147,  21 
S.  W.  759,  42  Am.  St.  Bep.  343) ;  waiv- 
ing  a   jury  by   defendant   and   putting 
himself   on   the   court   for   trial    (Flake 
v.  Carson,  33  HI.  518,  526) ;  presence  in 
court  to   cross-examine  witnesses   (Wil- 
sey  v.  Mavnard,  21  Iowa  107,  110) ;  tak- 
ing depositions  to  the  merits  and   giv- 
ing notices  concerning  the  same  is  re- 
ferred   to    as    constituting    general     ap- 
pearance   in    (Bankers'    Life    Assn.    v. 
Shelton,  84  Mo.  App.   634);   taking  ex- 


ceptions  (Ellis  v.  Miller,  9  Ind.   210); 
obtaining   time    for    bill    of    exceptions 
(Ellis   V.  Ellis,    13   Neb.   91,   13    N.   W. 
29) ;   taking  bill   of   exceptions    (Young 
v.  Bankin,  4  How.   [Miss.]   27);  merely 
asking   to    have    case    put    at    the    foot 
of  the  docket  (Orear  v.  Clough,  52  Mo. 
55) ;  a  brief  for  the  defendant  (Hamp- 
ton  v.  France,  17  Ky.  L.  Bep.   980,  32 
S.  W.  950,  33  S.  W.  826);  endorsement 
of  appearance  on  process  (Cook  v.  Tut- 
tle,  2  Wend.   [N.  Y.]    289;   Harrison  v. 
Morton,  87  Md.  671,  40  Atl.  897;  Ireton 
v.    Baltimore,    61    Md.     432;     Northern 
Cent.  B.  Co.  v.  Eider,  45   Md.  24);   en- 
dorsement on  declaration  on  file  (Byrne 
v.  Jeffries,  38  Miss.   533);   a  motion  to 
quash    return    (Mavsville,    etc.    Co.    v. 
Ball,     108     Ky.     241,     56     S.     W.     188. 
The  last  case  is  contrary  to  the  great 
weight  of  authority.     See  II,  B,  2,  and 
III,    E.) ;    a   formal   appearance   is    not 
necessary     (Simmons    V.     Baynard,     30 
Fed.    532);    attendance    at    hearing   of 
motion  to  dismiss   (Anglo-Am.,  etc.  Co. 
If?.    Turner   Casing   Co.,   34   Kan.   340,    8 
Pac.   403);    resisting   motion   for   leave 
to  amend  petition   (Anglo-Am.,  etc.  Co. 
v.  Turner  Casing  Co.,  supra). 

The  following  acts  have  been  held 
not  an  appearance:  endorsement  on  the 
complaint  purporting  to  enter  appear- 
ance and  waive  process  (McCormack  v. 
Bank,  53  Ind.  466);  an  agreement  to 
waive  issuance  and  service  of  process 
(Willman  V.  Willman,  57  Ind.  500); 
presence  in  court  as  a  witness  (Nixon 
v  Downev,  42  Iowa  78)  ;  notice  of  re- 
moval to"  federal  court  (Auerbach  v. 
Internationale,  etc.  Gesellschaft,  ltd 
Fed.  624);  and  petition  for  removal 
(Stoker  V.  Leavenworth,  7  La.  rfJUj  , 
acceptance  of  notice  to  take  deposi- 
tions (White  V.  White,  64  W.  Va  30, 
60  S  E.  8S5);  presence  as  a  witness 
in  garnishment  proceedings  (Beaupre 
v,  Brigham,  79  Wis.  436,  48  N.  W.  596); 
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appearance  to  a  cross-complaint  have  not  been  held  to  be  different 
from  those  governing  an  appearance  in  the  main  cause.  An  entry 
of  appearance  in  a  cause  has  been  held  to  be  an  appearance  to  the 
cross-complaint.64  And  general  appearance  to  a  cross-bill  consti- 
tutes appearance  to  the  original  bill  and  to  a  bill  of  intervention.65 

2.  Modes  of  Appearance.  —  a.  General  and  Special.  —  Every  ap- 
pearance is  either  general  or  special. 

A  general  appearance  "is  a  simple  and  absolute  submission  to  the 
jurisdiction  of  the  court."66 

Whether  an  appearance  is  general  or  special  is  to  be  determined 
by  its  substance  and  effect,  and  not  by  its  form,67  and  such  a  call 


attendance  at  taking  depositions 
(Bentz  v.  Eubanks,  32  Kan.  321,  4  Pac. 
269) ;  plaintiff  sought  to  use  a  letter 
addressed  to  his  attorney  as  an  appear- 
ance, but  it  was  held  otherwise  {In  re 
Kimball's  Estate,  155  N.  Y.  62,  49  N. 
E.  331);  prosecution  of  a  writ  of  error 
and  judgment  rendered  without  juris- 
diction of  the  person  is  not  an  appear- 
ance (Bastian  v.  Adams,  5  Neb. 
[Unof.]    32,  97   N.   W.   231). 

It  is  not  an  appearance  if  one  sent 
to  court  to  excuse  defendant's  absence 
becomes  a  witness.  Campbell  V.  Lum- 
ley,  24  Misc.  196,  52  N.  Y.  Supp.  684. 

64.  First  Nat.  Bank  v.  Bedingfield, 
83  Ark.  109,  102  S.  W.  683.  And  a 
demurrer  to  a  cross-complaint  was  held 
to  constitute  a  general  appearance 
in  the  action  on  the  cross-complaint. 
Willman  v.  Friedman,  4  Idaho  209,  38 
Pac.  937,  95   Am.   St.  Eep.   59. 

Answer  of  Doubtful  Character. — 
Where  an  answer  was  of  such  a  doubt- 
ful character  that  it  could  not  be  de- 
termined whether  it  was  intended  as 
an  answer  to  the  cross-complaint  of 
co-defendant  or  to  the  plaintiff's  com- 
plaint, and  to  such  answer  the  co-de- 
fendant filed  a  reply  upon  which  is- 
sue was  joined  and  trial  had,  held  that 
the  answer  was  an  appearance  to  the 
cross-complaint.  Bradley  V.  Indianapo- 
lis, etc.  Assn.,  38  Ind.  101. 

65.  Wood  v.  Gumm,  67  111.  App. 
518.  Even  though  the  party  so  ap- 
pearing was  not  a  party  to  the  orig- 
inal bill.     Wood  V.  Gumm,  supra. 

Plaintiff's  Appearance  After  Cross- 
Complaint. —  Eecital  in  judgment  that 
plaintiff  appeared  by  counsel  shows 
submission  by  him  to  the  jurisdiction 
of  the  court  on  cross-complaint. 
Smithers  V.  Smith,  35  Tex.  Civ.  App. 
508,  80  S.  W.  646,  rehearing,  98  Tex. 
83,   81    S.    W.    283. 
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Motion  to  strike  out  cross-complaint 
which  contains  grounds  for  answer. 
McCoy  v.  Stockman,  146  Ind.  668,  46 
N.    E.    21. 

66.  Bouv.  Law  Diet.,  title  "Ap- 
pearances." A  conditional  appearance 
becomes  general  in  fulfillment  of  con- 
dition. Blair  v.  Weaver,  11  Serg.  & 
E.    (Pa.)    84. 

Without  Limiting  Object.  —  It  has 
been  said  that  a  general  appearance 
is  "a  party  coming  into  court  with- 
out limiting  the  object  for  which  he 
comes  in."  Kleinschmidt  v.  Morse, 
1  Mont.  100.  But  there  are  many 
things  that  constitute  a  general  ap- 
pearance although  the  party  does  limit 
the  purpose  for  which  he  comes  in. 

67.  Alaska.  —  Kingsbury  v.  Pacific 
Coal  &  Transp.  Co.,  3  Alaska  41.  Neb. 
Bankers'  Life  Ins.  Co.  V.  Bobbins,  59 
Neb.  170,  80  N.  W.  484.  S.  D.— 
Beedv  v.  Howard,  11  S.  D.  160,  76 
N.    W.    304. 

For  example,  an  appearance  is  not 
special  because  so  denominated  in  a 
motion  which  asks  for  dismissal  on 
jurisdictional  and  other  grounds. 
Nichols  &  Shepard  Co.  v.  Boker,  13 
Okla.  1,  73  Pac.  302. 

The  intention  of  the  party  is  to  be 
determined  by  the  record  at  the  time. 
M.  Fisher,  Sons  &  Co.  v.  Crowley,  57 
W.   Va.   312,   50   S.   E.  422. 

It  is  universally  held  that  not  only 
any  formal  act  of  general  appear- 
ance intended  as  such,  but  also  any 
act  which  calls  upon  the  court  to  do 
anything  involving  the  exercise  of 
jurisdiction,  is  a  general  appearance. 
See  supra,  II,  B,  1,  and  infra,  III 
E,  1. 

The  following  are  a  few  of  the  cases 
most  definitely  illustrating  the  point 
that  any  call  upon  the  court  to  exer- 
cise its  jurisdiction  is  an   appearance: 
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U.  S.  —  Sugg  v.  Thornton,  132  U.  S. 
524,  10  Sup.  Ct.  163,  33  L.  cd.  447; 
Eenaud  v.  Abbott,  116  U.  S.  277,  6 
Sup.  Ct.  1194,  29  L.  ed.  629;  Jones  v. 
Andrews,  10  Wall.  327,  19  L.  ed.  935 
(to  dismiss  for  want  of  equity) ;  Hup- 
feld  v.  Automaton  Piano  Co.,  66  Fed. 
788;  The  Berkeley,  58  Ted.  920;  Briggs 
v.  Stroud,  58  Fed.  717;  Halstead  v. 
Manning,  34  Fed.  565;  Hankinson  V. 
Page,  31  Fed.  184;  United  States  v. 
American  Bell  Tel.  Co>,  29  Fed.  17, 
45;  National  Furn.  Co.  v.  Moline  M. 
&  I.  Wks.,  18  Fed.  863.  See,  also, 
Edgell  v.  Felder,  84  Fed.  69,  28  C. 
C.  A.  382;  Hale  V.  Continental  Ins. 
Co.,  12  Fed.  359.  Cal.  —  Olcese  v. 
Justice  Court,  156  Cal.  82,  103  Pac. 
317  (demurrer  for  lack  of  jurisdiction 
of  subject-matter) ;  McDonald  v.  Ag- 
new,  122  Cal.  448,  55  Pac.  125  (de- 
murrer) ;  Douglass  v.  P.  M.  St.  Co., 
4  Cal.  304  (motion  to  dismiss).  Colo. 
Stubbs  v.  McGillis,  44  Colo.  138,  96 
Pac.  1005,  130  Am.  St.  Eep.  109,  18 
L.  E.  A.  (N.  S.)  405  (contesting  mo- 
tion to  amend  return) ;  Everett  i".  Wil- 
son, 34  Colo.  476,  83  Pac.  211  (to 
dissolve  attachment  and  dismiss  cause) ; 
Smith  v.  District  Court,  4  Colo.  235; 
Crary  v.  Barber,  1  Colo.  172;  Barra 
v.  People,  18  Colo.  App.  16,  69  Pac. 
1074  (leave  to  plead  to  the  merits) ; 
Brockway  v.  Smith  Co.,  17  Colo.  App. 
96,  66  Pac.  1073  (taking  copy  of  com- 
plaint and  taxing  plaintiff  with  cost 
thereof).  Fla.  —  Dudlev  V.  White,  44 
Fla.  264,  31  So.  830;  Scarlett  v.  Hicks, 
13  Fla.  314.  Ga.  — Pacific  Selling  Co. 
v.  Albright-Prior  Co.,  2  Ga.  App.  143, 
59  S.  E.  468.  111.  —  Nicholas  r.  Peo- 
ple, 165  111.  502,  46  N.  E.  237;  Mc- 
Nab  v.  Bennett,  66  111.  157;  Sanders 
v.  Illinois  Cent.  E.  Co.,  90  111.  App. 
582;  Flake  v.  Carson,  33  111.  518,  526; 
Vanderbilt  V.  Johnson,  4  111.  48;  Hotch- 
kiss  v.  Vanderpoel  Co.,  139  111.  App. 
325,  338;  Paterson  v.  First  State 
Bank,  133  111.  App.  75;  Mundt  V. 
Cooke-E,  Coal  Co.,  118  HI.  App.  124; 
Gilchrist  Trans.  Co.  v.  Northern  Grain 
Co.,  107  111.  App.  531;  Baldwin  V. 
Economy  Furn.  Co.,  70  HI.  App.  49. 
Ind.  —  Chicago,  etc.  Co.  v.  Kennev,  159 
Ind.  72,  62  N.  E.  26;  Perkins  v."  Hav- 
wood,  132  Ind.  95,  31  N.  E.  670.  la. 
Wood  v.  Young,  38  Iowa  102.  Kan.— 
Barnett  v.  Holyoke,  etc.  Co.,  78  Kan. 
630,  97  Pac.  962;  Wells  r.  Patton,  50 
Kan.  732,  33  Pac.  15;  Meixell  v. 
Kirkpatrick,    29    Kan    682;    Pierce    v. 


Myers,  28  Kan.  364;  Burdette  v.  Cor- 
gan,  26  Kan.  102,  opinion  by  Brewer, 
J.  (cited  in  132  U.  S.  524);  Carver  v. 
Shelly,  17  Kan.  472;  Gorham  v.  Tan- 
querry,  58  Kan.  233,  48  Pac.  916.  La. 
Heard  v.  Patton,  27  La.  Ann.  542. 
Mass.  —  Nye  v.  Liscombe,  21  Pick.  263. 
Mich. —  Lane  v.  Leech,  44  Mich.  163, 
6  N.  W.  228;  McCasline  v.  Camp,  26 
Mich.  390.  Minn.  —  Godf rev  v.  Valen- 
tine. 39  Minn.  336,  40  N.  W.  163,  12 
Am.  St.  Eep.  657;  Board  of  County 
Comrs.  v.  Smith,  25  Minn.  121;  Curtis 
v.  Jackson,  23  Minn.  268;  Yale  v.  Ed- 
gerton,  11  Minn.  271.  Mo.  —  Cook  V. 
Globe  Prtg.  Co.,  227  Mo.  471,  127  S. 
W.  332;  Orear  v.  Clough,  52  Mo.  55; 
Bankers'  Life  Assn.  v.  Shelton,  84 
Mo.  App.  634.  Mont.  —  State  v.  Dis- 
trict Court,  40*  Mont.  359,  106  Pac. 
1098,  135  Am.  St.  Eep.  622.  Neb. — 
McKillip  v.  Harvey,  80  Neb.  264,  114 
X.  W.  155;  Bankers'  Life  Ins.  Co.  v. 
Bobbins,  59  Neb.  170,  80  N.  W.  484; 
Welch  v.  Ayres,  43  Neb.  326,  61  N. 
W.  635;  McCormick  Harv.  Mach.  Co. 
v.  Schneider,  36  Neb.  206,  54  N.  W. 
257;  Bucklin  v.  Strickler,  32  Neb.  602, 
49  N.  W.  371;  Newlove  v.  Woodward, 
9  Neb.  502,  4  N.  W.  237;  Aultman, 
etc.  Co.  v.  Steinan,  8  Neb.  109;  Cro- 
well  v.  Galloway,  3  Neb.  215;  Crop- 
sey  v.  Wiggenhorn,  3  Neb.  108;  Orr 
v.  Seaton,  1  Neb.  105;  Porter  v.  Chi- 
cago &  N.  E.  Co.,  1  Neb.  14.  N.  H. 
March  r.  Eastern  E,  Co.,  40  N.  H.  548, 
77  Am.  Dec.  732";  Wright  v.  Bovnton. 
37  N.  H.  9,  72  Am.  Dec.  319.  N.  M. 
Boulder  Sanitorium,  etc.  Assn.  v.  Van- 
ston,  14  N.  M.  436,  94  Pac.  945.  N. 
Y.  —  Malcom  v.  Eogers,  1  Cow.  1 ; 
Wheeler  r.  Lampan,  14  Johns.  481; 
Hamburger  v.  Baker,  35  Hun  455; 
Wood  v.  Furtick,  16  Misc.  289,  39  N. 
Y.  Supp.  173.  N.  C.  —  Scott  v.  Mutual 
Eeserve  Assn.,  137  N.  C.  515,  50  S.  E. 
221.  N.  D.  — Gans  v.  Beasley,  4  N.  D. 
140,  59  N.  W.  714;  Yorke  v.  Yorke,  3 
N.  D.  343,  55  N.  W.  1095.  Ohio. — 
Long  v.  Newhouse,  57  Ohio  St.  348,  49 
N.  E.  79;  Maholm  v.  Marshal,  29  Ohio 
St.  611.  Okla.  —  Nichols,  etc.  Co.  v. 
Baker,  13  Okla.  1,  73  Pac.  302.  Ore. — 
Winter  v.  Union  Packing  Co.,  51  Ore. 
97,  93  Pac.  930;  Smith  v.  Day,  39  Ore. 
531,  64  Pac.  812,  65  Pac.  1055;  Maver 
V.  Maver,  27  Ore.  133,  39  Pac.  1002; 
Belknap  r.  Charlton,  25  Ore.  41,  34  Pac. 
758.  S.  D.  —  Henry  v.  Henry,  15  S.  D. 
80,  87  N.  W.  522.  Tex.  —  Grizzard  V. 
Brown,  2  Tex.  Civ.  App.  584,  22  S.  W. 
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upon  the  court  will  constitute  a  general  appearance,  even  though 
it  is  included  in  a  motion  made  upon  an  appearance  expressly  spe- 
cial.68 

Not  only  if  the  purpose  of  the  motion  be  such  as  to  call  for  the 
exercise  of  jurisdiction,  but  if  the  grounds  of  it  are  non-jurisdic- 
tional    of  the   person,   the   appearance   will   be    general.69     And   a 


252.  Wash.— Teater  v.  King,  35  Wash. 
138,  76  Pac.  688.  W.  Va.  — Frank  v. 
Zeigler,  46  W.  Va.  614,  33  S.  E.  761; 
Wandling  v.  Straw,  25  W.  Va.  692,  701. 
Wis.  —  Bestor  v.  Inter-County  Fair,  135 
Wis.  339,  115  N.  W.  809;  German  Mut., 
etc.  Co.  V.  Decker,  74  Wis.  556,  43  N. 
W.  500;  Sanderson  v.  Ohio  C.  E.  &  C. 
Co.,  61  Wis.  609,  21  N.  W.  818;  Black- 
burn v.  Sweet,  38  Wis.  578;  Gray  v. 
Gates,  37  Wis.  614;  Alderson  v.  White, 
32  Wis.  308;  Baizer  v.  Lasch,  28  Wis. 
268;  Insurance  Co.  v.  Swineford,  28 
Wis.  257,  263;  Anderson  v.  Coburn,  27 
Wis.  558.  But  see  Meyer  v.  Brooks,  29 
Ore.  203,  44  Pac.  281,  54  Am.  St.  Eep. 
790. 

Under  the  New  York  code  it  has 
been  held  that  nothing  but  a  notice'  of 
appearance,  an  answer  or  demurrer 
will  constitute  a  general  appearance. 
Benedict  V.  Arnoux,  1  N.  Y.  Ann.  Cas. 
407,  38  N._  Y.  Supp.  882.  And  a  receipt 
of  extension  of  time  to  answer  is  not 
a  general  appearance.  Couch  v.  Mul- 
hane,  63  How.  Pr.  (N.  Y.)  79.  See 
supra,  II,  B,  1,  a. 

In  Louisiana  it  is  said  that  no  ap- 
pearance will  be  regarded  as  general 
unless  for  the  purpose  of  putting  in 
issue  some  matter  presented  by  the  pe- 
tition. Collier  v.  Morgan's,  etc.  Co., 
41  La.  Ann.  37,  5  So.  537. 

Substance,  not  form,  governs.  Wood- 
ward v.  Tri-State  Co.,  142  N.  C.  100, 
55  S.  E.  70;  Scott  v.  Mutual  Eeserve 
Assn.,  137  N.  C.  515,  50  S.  E.  221. 

68.  U.  S.  — Sugg  v.  Thornton,  132 
U.  S.  524,  10  Sup.  Ct.  163,  33  L.  ed. 
447;  Jones  v.  Andrews,  10  Wall.  327, 
19  L.  ed.  935.  Cal. —  Douglass  'v.  P. 
M.  &  St.  Co.,  4  Cal.  304.  Colo.— 
Stubbs  V.  McGillis,  44  Colo.  138,  96 
Pac.  1005,  130  Am.  St.  Eep.'  109,  18 
L.  E.  A.  (N.  S.)  405;  Everett  V.  Wil- 
son, 34  Colo.  476,  83  Pac.  211;  Barra 
v.  People,  18  Colo.  App.  16,  69  Pac. 
1074.  Fla.  —  Dudley  v.  White,  44  Fla. 
264,  31  So.  830.  111.  —  Nicholas  v.  Peo- 
ple, 165  111.  502,  46  N.  E.  237.  Kan.  — 
Barnett  v.   Holyoke,  etc.   Co.,   78  Kan. 
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630,  97  Pac.  962;  Burdette  v.  Corgan, 
26  Kan.  102.  Minn.  —  Godfrey  v.  Val- 
entine, 39  Minn.  336,  40  N.  W.  163,  12 
Am.  St.  Eep.  657;  Yale  v.  Edgerton,  11 
Minn.  271.  Neb.  —  Bankers'  Life  Ins. 
Co.  v.  Bobbins,  59  Neb.  170,  80  N.  W. 
484;  McCormick  Harv.  Mach.  Co.  V. 
Schneider,  36  Neb.  206,  54  N.  W.  257; 
Aultman,  etc.  Co.  v.  Steinan,  8  Neb. 
109;  Cropsey  V.  Wiggenhorn,  3  Neb. 
108.  N.  Y.  — Swift  v.  Tross,  55  How. 
Pr.  255;  Ballard  v.  Burrowes,  2  Eobt. 
206.  N.  C.  —  Scott  v.  Mutual  Eeserve 
Assn.,  137  N.  C.  515,  50  S.  E.  221.  Ohio. 
Maholm  V.  Marshall,  29  Ohio  St.  611. 
Okla.  —  Nichols,  etc.  Co.  v.  Baker,  13 
Okla.  1,  73  Pac.  302.  S.  D.  — Henry 
V.  Henry,  15  S.  D.  80,  87  N.  W.  522. 
Wash.  — Teater  v.  King,  35  Wash.  138, 
76  Pac.  6S8.  Wis.  — Bestor  v.  Inter- 
County  Fair,  135  Wis.  339,  115  N.  W. 
809;  Sanderson  V.  Ohio  C.  E.  &  C.  Co., 
61  Wis.  609,  21  N.  W.  818;  Alderson  V. 
White,  32  Wis.  308;  Anderson  v.  Co- 
burn,  27  Wis.  558. 

And  see  the  cases  cited  in  the  pre- 
ceding note. 

Statement  That  Party  Does  Not  Sub- 
mit to  Jurisdiction.  —  A  demurrer  is  a 
general  appearance  even  though  ac- 
companied by  a  statement  that  the 
party  does  not  submit  to  the  jurisdic- 
tion. McDonald  v.  Agnew,  122  Cal. 
448,  55  Pac.  125,  construing  C.  C.  P., 
§  1014. 

69.  U.  S.  —  Sugg  V.  Thornton,  132 
U.  S.  524,  10  Sup.  Ct.  163,  33  L.  ed. 
447;  Crawford  v.  Foster,  84  Fed.  939, 
28  C.  C.  A.  576.  Colo.  —  Callahan  v. 
Jennings,  16  Colo.  471,  27  Pac.  1055; 
Law  v.  Nelson,  14  Colo.  409,  24  Pac.  2. 
Kan.  —  Barnette  v.  Holyoke,  etc.  Co., 
78  Kan.  630,  97  Pac.  962;  Burdette  v. 
Corgan,  26  Kan.  102,  104.  Neb. — 
Bankers'  Life  Ins.  Co.  V.  Bobbins,  59 
Neb.  170,  80  N.  W.  484.  N.  M.  —  Boul- 
der Sanitorium  v.  Vanston,  14  N.  M. 
436,  94  Pac.  945.  N.  C.  —  Scott  v.  Mu- 
tual Eeserve  Assn.,  137  N.  C.  515,  50 
S.  E.  221.  Okla.  —  Nichols,  etc.  Co.  v. 
Baker,  13  Okla.  1,  73  Pac.  302. 
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pleading  on  any  ground  that  the  court  could  not  consider  had  it 
not  jurisdiction  of  the  person    is  a  general  appearance.70 

Special  Appearance.  —  To  make  an  appearance  special,  every  act 
must  be  consistent  with  the  theory  that  the  court  has  no  jurisdic- 
tion of  the  person.71  A  special  appearance  is  "that  which  is  made 
for  certain  purposes  only  and  does  not  extend  to  all  purposes  of 
the  suit."72  A  special  appearance  may  be  entered  to  take  advant- 
age of  defects  in  notice  or  summons  or  attachment,  or  to  question 
jurisdiction  of  the  person  in  any  manner.73 

A  motion  intended  to  be  special  should  always  be  made  expressly 
so,  because  every  motion  not  appearing  to  be  special  will  be  re- 
garded as  general.74 


70.  Smith  V.  Day,  39  Ore.  531,  64 
Pac.  812,  65  Pac.  1055;  Grizzard  v. 
Brown,  2  Tex.  Civ.  App.  584,  22  S.  W. 
252. 

Full  Appearance.  —  The  expression 
"full  appearance"  is  frequently  used 
by  the  courts  but  nowhere  defined.  It 
evidently  is  intended  for  "general  ap- 
pearance," e.  g.,  Eoard  of  County 
Comrs.  v.  Smith,  25  Minn.  121;  Dike- 
man  v.  Struck,  76  Wis.  332,  45  N.  W. 
118. 

71.  Where  defendant  appears  and 
asks  relief  which  can  be  granted  only 
on  the  hypothesis  that  the  court  has 
jurisdiction,  the  appearance  is  general; 
lut  otherwise  where  the  relief  would 
be  consistent  with  lack  of  jurisdiction. 
Gorham  r.  Tanquerry,  58  Kan.  233,  48 
Pac.  916;  Frazier  r.  Douglas,  57  Kan. 
809,  48  Pac.  36;  Life  Assn.  v.  Lemke, 
40  Kan.  142,  19  Pac.  337;  Meixell  V. 
Kirkpatriek,  29  Kan.  682;  Greenwell 
r.  Greenwell,  26  Kan.  530;  Bury  v. 
Conklin,  23  Kan.  460;  Carver  v.  Shelly, 
17  Kan.  472;  Belknap  v.  Charlton,  25 
Ore.  41,  34  Pac.  758. 

He  may  merely  show  that  he  "is  not 
properlv  before  the  court."  Paterson 
P.  First  State  Bank,  133  111.  App.  75; 
Baldwin  v.  Economy  Furn.  Co.,  70  111. 
App.  49.  See  also  Everett  v.  Wilson, 
34   Colo.  476,  480,  83   Pac.   211. 

72.  Bouv.  Law.  Diet.,  title  "Ap- 
pearances." And  see  U.  S.  —  Halstead 
r.  Manning,  34  Fed.  565.  Fla.  —  Sea- 
board Air  Line  E.  v.  Eenty,  54  S.  E. 
13.  Wis.  —  Sanderson  v.  Ohio  C.  E.  & 
C.  Co.,  61  Wis.  609,  21  N.  W.  818. 

73.  U.  S.  —  Lung  Chung  v.  North- 
ern Pac.  E.  Co.,  19  Fed.  254;  National 
Furn.  Co.  V.  Moline  M.  &  L.  Wks.,  18 
Fed.  863.  Ala,  —  Gripe:  r.  Gilmer,  54 
Ala.   425.     Cal.  — Linden   G.  M.   Co.   v. 


Sheplar,  53  Cal.  245.  Ga.  —  Adams  t. 
Lamar,  8  Ga.  83.  Ind.  —  Gilbert  v. 
Hall,  115  Ind.  549,  18  N.  E.  28.  Mo. — 
Schell  v.  Leland,  45  Mo.  289.  N.  J. — 
Frank]yn  v.  Tavlor,  etc.  Co.,  68  N.  J. 
L.  113.  52  Atl.  714.  N.  M.  —  Holzman 
V.  Martinez,  2  N.  M.  271.  Ore.  —  Belk- 
nap v.  Charlton,  25  Ore.  41,  34  Pac.  758. 

Special  Appearance  in  Equity For 

a  more  full  discussion  of  special  ap- 
pearances in  equity,  both  in  England 
and  in  the  federal  courts,  see  Eo- 
maine  r.  Union  Ins.  Co.,  28  Fed.  625. 

General  and  Special  Distinguished. — 
Smith  v.  Hoover,  39  Ohio  St.  249,  257. 

In  United  States  v.  American  Bell 
Tel.  Co.,  29  Fed.  17,  45,  "the  plea  be- 
gins by  saying:  'This  defendant,  ap- 
pearing specially  and  solely  to  object 
to  the  jurisdiction  of  this  court,  pleads 
to  the  jurisdiction  of  this  court  over 
it,  and  for  cause  of  plea  says  that  this 
defendant  is  not  compellable  to  ap- 
pear in  response  to  said  writs,  and 
does  not  accept  or  waive  service 
thereof; '  and  pirays  in  conclusion,  not 
for  the  dismissal  of  the  suit,  but  as 
follows:  'Wherefore  this  defendant 
prays  the  judgment  of  this  honorable 
court  whether  it  ought  to  be  required 
to  appear  in  accordance  with  any  writ 
of  subpoena  issued  in  said  suit.'  This 
plea  cannot  properly  be  construed  as 
raising  or  presenting  an  issue  upon 
the  merits  of  the  bill,  such  as  will 
operate  as  an  apipearance  on  the  part 
of   said   defendant." 

"For  the  purpose  of  moving  to 
quash  the  attachment,"  is  a  special 
appearance.  Franklvn  v.  Tavlor,  etc. 
Co.,   68   N.  J.   L.  113,   52  Atl.*  714. 

74.  Colo.  —  Everett  r.  Wilson,  34 
Colo.  .    83    Pac.    211;    Brock- 

way   v.    Smith    Co.,    17    Colo.    App.    96, 
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Motion  To  Disiriss.  —  I  pon  the  theory  that  a  motion  to  dismiss  for 
want  of  jurisdiction  of  I  son  is  a  e  >urt  to  exer- 

cise jurisdiction,  it  is  held  that  a  motion  to  constitutes  cen- 

tra] appearance.7* 

Under  tie  Codes. — It  Las   been  doul  tether  under  the  provi- 


F.a.  —  Bay    v.    Triee, 
48   Fla.   297,      7  8       582.     ±1.  —  Mundt 
ooke-Butledge    Coal    Co.,    118    DL 
La.  —  Mutual  Nat.  Bank  r. 
La.  Ann.  1332,    - 
—  Him      .  <     -    •        5  Me.    251,   49 
AtL     1044.       Mont.  —  Kleinsehmidt     r. 
Morse,  1  Mont.  100,  104.     Neb.  — Lin- 
ton  x.   EV  50,   95  1 
1040,  111  Am.  St.  Bep.  556.     N.  Y. — 
Mack  «.  American   Exp/.   Co..    - 
215.    4'    :              -    pp.  362. 

Any  coming  into  court  without  lim- 
iting  the   obje  general   appear- 
ance.   Mont.  —  Kleinschmid- 
1    Mont.   100,    1    L      Tez.  —  Mueller    r. 

Heidemeyer,    49    Tex.    Civ.    App.     259 

...         _    . 

Great  Northern   B. 

1036;    Dikeman 

ringham,    14    Wis.    222 
And  under  the  code   of   Washington 
it  has  been  held  that  a  special  appear- 
ance   must    be    ex:  - 
Ann.  rris   t. 
Healy   Lumb. 
I      .    -  ■  .                           Held,  29 

66.     See,   also,   State   r. 
Thaeker,   ete.   Co. 
B.   EL 

-      '-.      7.      -       ;.     135, 

where  the  defendant  appeared  by  at- 

D    of   the   attachment   on   the 

... 

summoned  under  a  fictitious  nan. 

:..  Limine/'  —  A 
ment    that    the 

:  not  qualify 
Bank  of  Chad." 

Eeasons.  —  The  court  will  more  1 

■ 
such 

ant    himself,    who   appeal  rt    to 

:■■'■<■  \:  :■::..  are  ver.era.'.'y  for  ':<-.'av  a-.'i 
• 

..-    ;;.    Cobb,    75    N 
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"It   is   purely  a    dilatory  plea:    and, 
when  a  defendant  seeks  to   avail  him- 
self  of  it,   he   must,    for    very   obvious 
reasons,    stand    upon    his    naked    legal 
-'  - ''■-'.   '<■-■■ 1   seek   nothing   further   from 
.art  than  the  enforcement  of  that 
right.      He    will   not    be    hear!    to    ask 
-    eourt    anything    further    than 
an   adjudication   upon   his   plea,    and   if 
--;  anything  further,  then,  by 
of  the  fact,  he  must   necessarily 

f    his 
summons      before      the      eouri 

I  rule, 
that,  if  a  defendant  wi 
upon  the  objection  that  he  is  not  in 
court  for  want  of  jurisdiction  over  hia 
-,  he  must  specially  appear  for 
that  purp  and  must 

for   all   pui  -.ake   that 

aothex     reason,     equally 
valid,   is  that  if  such   defendant 

■  relief  other  than  that   ad- 
1   to   his   p>lea,   he   is   seeki- 
gain      an      unconscionable      advantage 

f    the 

■ination    of    the    court    be    in    his 

he    may    avail    himself    of    it, 

while,    if    it    be    against    him,    he    may 

'-.     of    lack    of 

So    it    is 

1  that,  if  a  defendant,  under 

eireumsta  - 

v.hich 
anted  upon  the  byj 
sis  that   the   court    r  lietion    of 

• 

Bubmil  jurisdietu 

■ 

larly  v.ith    summons.      In    re 

J2<    Be 

f-uritv.    etc.    '  0.    v.    Be  I  Co., 

941,    59    Pac. 

C 0   rt,    156 

Cat  82,  :  317. 

75.     U.     S.  -      ■  '  ■'.     94 

\  -  ■  Cat 

'   CaL  504. 
Colo.  —  Y.  Colo, 

470.    83    Pae.    211.     Fla.— Dudley    >■ 

-v,.    Web- 
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sions  of  the  codes  a  special  appearance  could  be  made,  but  it  is 
held  that  it  can  be.76 

Various  rules  and  statutory  regulations  of  the  courts  in  the  several 
states  account  for  some  of  the  inconsistencies  in  the  decisions  as 
to  what  constitutes  a  special  or  general  appearance.  Further  in- 
formation on  this  point  will  be  found  above.77 

Special  appearance  in  equity  has  seldom  been  litigated,  because,  un- 
der the  English  practice  and  the  early  practice  in  this  country,  if 
the  subpoena  was  disobeyed,  process  issued,  and  this  was  met  by 
the  objections,  if  any,  to  the  regularity  of  the  previous  writ.78  And 
sometimes  in  chancery  the  courts  seem  not  to  follow  the  rules  in  re- 
gard to  special  appearance  in  force  in  other  courts.79 

A  motion  clearly  special,  not  touching  upon  any  point  requiring 
exercise  of  the  jurisdiction  of  the  court,  will  be  regarded  as  spe- 
cial, notwithstanding  it  does  not  state  itself  to  be  so.so     But,  wher- 


McKillip  v.  Harvey,  SO  Neb.  264,  114 
N.  W.  1.15;  Welch  r.  Ayres,  43  Neb. 
'626,  61  N.  W.  635;  Bucklin  v.  Strick- 
ler,  32  Neb.  602,  49  N.  W.  371.  Wash. 
Teater  v.  King,  35  Wash.  138,  76  Pac. 
688. 

Contra:  Kan.  —  Thompson  V.  Greer, 
62  Kan.  522,  64  Pac.  48.  Ore. — 
Winter  v.  Union  Packing  Co.,  51  Ore. 
97,  93  Pac.  930.  Wis. —  Milwaukee 
Elev.  Co.  t".  Feuehtwanger,  141  Wis. 
266,   124   N.   W.   264. 

Because  Jurisdiction  May  Be  Ac- 
quired.—  The  court  having  jur 
t inn  of  the  cause  ought,  not  to  dis- 
miss for  lack  of  jurisdiction  of  the 
person,  because  that  may  be  subse- 
quentlv  acquired.  Everett  v.  Wilson, 
34   Colo.    476,   481,   83    Pac.    211. 

Motion  to  dismiss  because  summons 
not  issued  in  time,  is  not  a  general 
appearance.  Linden  G.  M.  Co.  v. 
Shep]  l.    245.      This    is    not    in- 

consistent with  the  cases  holding  that 
a  motion  to  dismiss  for  want  of  juris- 
diction of  the  person  is  an  appearance. 
So  on  motion  to  dismiss  because  com- 
plaint not  filed  in  time.  Coombs  r. 
Parrish.    6    Colo.    2'.m>. 

Trial  of  Merits.  —  It  was  held  in 
National  Furn.  Co.  v.  Moline  M. 
&  I.  Wks.,  18  Fed.  S63,  that  a  de- 
fendant upon  special  appearance  could 
not  try  the  merits.  This  is  at  vari- 
ance with  authorities  which  hold  that 
an  attempt  to  try  the  merits  will 
constitute   a   general   appearance. 

76.  Lung  Chung  ''.  Northern  Pac. 
B.  Co.,  19  Fed.  254.  The  cases  as- 
turning  the  right  are  too  numerous  to 
cite. 


77.  See  II,  B,  1,  e.  It  seems  that 
in  Alabama,  under  a  local  practice, 
upon  an  appearance  being  entered  on 
the  docket,  the  appearance  is  recog- 
nized by  the  court  as  general  or 
special  according  to  the  subsequent 
steps  taken.  Grigg  v.  Gilmer,  54  Ala. 
425. 

78.  Romaine  v.  Union  Ins.  Co.,  28 
Fed.   625. 

79.  A  defendant  in  chancery  en- 
tered a  special  appearance  and  filed 
a  cross-bill  to  the  merits.  Held, 
that  under  a  special  appearance,  he 
could  not  trv  the  merits.  National 
Furn.  Co.  v.  Moline  M.  &  I.  Wks.,  18 
Fed.  863.  The  ordinary  holding  would 
have  been  that  he  entered  a  general 
appearance    by    his    cross-bill. 

80.  Colo.  —  Law  t?.  Nelson,  14  Colo. 
409,  2  1  Pac.  2.  Kan. —  Green  v. 
Green,  12  Kan.  654,  22  Pac.  730. 
Mich.  —  Schwab  c.  Mabley,  47  Mich. 
512,  11  X.  W.  294;  People  v.  Kehl,  15 
Mich.  330.  Minn.  —  Houlton  v.  Gallow, 
55  Minn.  443,  57  N.  W.  141.  Neb. 
South  Omaha  Nat.  Bank  i\  Farmers 
&  M.  Bank,  45  Neb.  29,  63  N.  W. 
128;  McCormick  Ilarv.  Mach.  Co.  r. 
Schneider,  36  Neb.  206,  54  N.  W.  257. 
N.  Y.  — Lake  r.  Kels,  11  Abb.  Pr.  (N. 
S.)  ;,'7.  S.  D.  —  Reedy  V.  Howard,  11 
S.  D.  160,  76  N.  W.  304.  W.  Va.— 
Fisher  r.  Crowley,  57  W.  Va.  312,  50 
S.    E.    422. 

Motion  Signed  "Attorney  for  De- 
fendant."—  Even  where  such  a  mo- 
tion was  signed  "Attorney  for  de- 
fendant," it  was  held  not  a  general 
appearance.  It  was  said  that  the  pur- 
pose, not   the   label,   governed.     Reedy 
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ever  an  appearance  is  expressly  special  it  must  be  regarded  as 
such,  unless  other  acts  conflict  with  it.81  And  even  an  answer  "for 
the  purpose  of  raising  the  issue  as  to  the  jurisdiction  of  the  court 
only,"  which  confines  itself  to  facts  relevant  to  that  purpose,  has 
been  held  not  to  constitute  a  general  appearance.82 

Illustrations.  —  For  convenience  of  brief  makers  we  show  in  a  note 
various  acts  and  circumstances  which  have  been  held  to  constitute 
or  not  to  constitute  a  general  appearance.83 


v.    Howard,    11    S.   D.    160,    76    N.   W. 
304. 
Special  Cannot  Be  Held  General. — 

A  special  appearance  cannot  be  held 
to  be  general  after  the  motion  is  over- 
ruled. United  States,  etc.  Co.  v.  Gart- 
lan,  65  W.  Va.  689,  64  S.  E.  933. 

No  act  consistent  with  want  of  jur- 
isdiction of  the  person  will  amount  to 
general  appearance.  Kingsley  v.  Great 
Northern  E.  Co.,  91  Wis.  380,  64  N. 
W.    1036. 

•      81.     Sanderson  v.   Ohio,   C.   R.   &   C. 
Co.,  61  Wis.  609,  21  N.  W.  818. 

82.  U.  S.  —  Hankinson  v.  Page,  31 
Fed.  184 — this  is  under  sections  488 
and  498  of  the  code.  Ky.  —  Chesa- 
peake, etc.  Co.  v.  Heath's  Admr.,  87 
Ky.  651,  9  S.  W.  832.  N.  Y.  — Ham- 
burger V.  Baker,  35  Hun  455.  Not 
so  in  Texas.  Fairbanks  v.  Blum,  2 
Tex.  Civ.  App.  479,  21  S.  W.  1009. 
This  is  allowed  in  justice  court  in 
California  by  -.statute.  Holbrook  v. 
Superior  Court,  106  Cal.  589,  39  Pac. 
936. 

83.  Demurrer.  —  The  following  con- 
stitute a  general  appearance:  U.  S. 
Wetzel  &  T.  B.  Co.  v.  Tennis  Bros. 
Co.,  145  Fed.  458,  75  C.  C.  A.  266. 
Mo.  —  Sheehan,  etc.  Co.  v.  Sims,  36 
Mo.  App.  224,  237.  Okla.  —  Whitaker 
V.  Hughes,  14  Okla.  510,  78  Pac.  383; 
Fitzgerald  V.  Foster,  11  Okla.  558,  69 
Pac.  878.  Wis.  —  Coffee  v.  Chippewa 
Falls,   36  Wis.   121,   125. 

A  general  demurrer  to  a  declaration 
filed  without  protestation.  Pacific 
Selling  Co.  v.  Albright-Prior  Co.,  2 
Ga.  App.  143,  59  S.  E.  468. 

A  demurrer  based  on  the  ground 
that  the  court  could  not  consider  had 
it  not  jurisdiction,  though  it  was 
stated  in  a  demurrer  that  it  was  not 
intended  to  waive  irregularities.  Smith 
v.  Dav,  39  Ore.  531,  64  Pac.  812,  65 
Pac.   1055. 

A  demurrer  is  general  though  ex- 
pressly   special    and    made    to    attack 
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jurisdiction  over  the  person.  Rey- 
nolds v.  La  Crosse,  etc.  Co.,  10  Minn. 
178. 

A  special  demurrer  to  the  petition 
previous  to  a  special  demurrer  to  the 
jurisdiction.  Standard  Furn.  Co.  v. 
Stanley,  21  Ky.  L.  Rep.  452,  51  S.  W. 
611. 

A  demurrer  for  lack  of  jurisdiction 
of  the  person  will  be  a  general  ap- 
pearance if  it  presents  other  defenses. 
Wells  v.  Patton,  50  Kan.  732,  33  Pac. 
15;  Meixell  v.  Kirkpatrick,  29  Kan. 
6S2;  Pierce  V.  Myers,  28  Kan.  364, 
369. 

Plea  or  Answer.  —  Ind.  —  United 
States,  etc.  Co.  v.  Clark,  41  Ind.  App. 
345,  83  N.  E.  760.  Ky.  — Tipton  v. 
Wright,  7  Bush  448.  Neb.  —  Orr  v. 
Seaton,  1  Neb.  105.  Tex.  —  Grizzard 
V.  Brown,  2  Tex'.  Civ.  App.  584,  22 
S.  W.  252.  Wash.  —  Springfield  Shingle 
Co.  v.  Edgecomb  Mill  Co.,  52  Wash. 
620,  101  Pac.   233. 

An  answer  expressly  stating  that  it 
is  made  without  a  general  appearance. 
Tipton  v.  Wright,  7  Bush  (Ky.)  448. 
See,  also,  Grizzard  V.  Brown,  2  Tex. 
Civ.  App.  584,  22   S.  W.  252. 

An  answer  though  stricken  from  the 
files.     Orr  v.  Seaton,  1  Neb.  105. 

A  Bad  Plea.  —  Young  v.  Rankin,  4 
How.    (Miss.)    27. 

A  Voluntary  Answer.  —  Calhoun  v. 
Nelson,  47  Wash.  617,  92  Pac.   448. 

Motions.  —  Motion  to  strike  petition 
(Cropsey  V.  Wiggenhorn,  3  Neb.  108); 
to  strike  all  papers  (Maholm  v.  Mar- 
shall, 29  Ohio  St.  611;  Long  v.  New- 
house,  57  Ohio  St.348,  49  N.  E.  79);  to 
set  aside  decree  including  the  ground 
that  it  was  obtained  by  fraud  and  un- 
supported by  evidence  (Yorke  v.  Yorke, 
3  N.  D.  343,  55  N.  W.  1095;  Henry 
v.  Henry,  15  S.  D.  80,  87  N.  W. 
522;  Anderson  v.  Coburn,  27  Wis.  558); 
to  set  aside  a  judgment  for  many  ir- 
regularities (Alderson  v.  White,  32 
Wis.    308);    to    open    default    and    for 
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leave  to  answer  (Barra  v.  People,  18 
Colo.  App.  16,  69  Pac.  1074;  Mayer 
v.  Mayer,  27  Ore.  133,  39  Pac.  1002; 
Gray  v.  Gates,  37  Wis.  614;  Insurance 
Co.  V.  Swineford,  28  Wis.  257,  273); 
to  set  aside  levy  of  attachment  signed 
"attorney  for  defendant  and  assignee" 
(Wood  V.  Furtick,  16  Misc.  289,  39  N. 
Y.  Supp.  173;  and  see  Italian  Import- 
ing Co.  V.  Spodaro,  63  Misc.  320,  117 
X.  Y.  Supp.  135) ;  petition  for  change 
of  venue  (Vanderbilt  V.  Johnson,  4  111. 
48;  Cook  v.  Globe  Print.  Co.,  227  Mo. 
471,  121  S.  W.  332);  to  dismiss  for 
■want  of  jurisdiction  and  want  of 
equity  (Jones  v.  Andrews,  10  Wall. 
[U.  S.]  327,  19  L.  ed.  935.  See,  also, 
Edgell  v.  Felder,  84  Fed.  69,  28  C.  C. 
A.  382;  Hale  V.  Continental  Ins.  Co., 
12    Fed.    359). 

Motion  to  vacate  a  judgment,  special 
in  form,  is  general,  because  it  asks 
the  court  for  aid  to  set  aside  a  judg- 
ment valid  until  vacated.  Crowell  V. 
Galloway,   3    Xeb.   215,   220. 

Various  Motions.  —  Aultman,  etc. 
Co.  v.  Steinan,  8   Xeb.   109. 

For  Continuance.  —  Ala.  —  Collier  v. 
Falk,  66  Ala.  223.  Mich.  — Lane  r. 
Leech,  44  Mich.  163,  6  X.  W.  228.  Mo. 
Bankers'  Life  Assn.  r.  Shelton,  84  Mo. 
App.  634.  Wis.  —  McGeehan  r.  Bed- 
ford, 128  Wis.  167.  107  X.  W.  296. 
Securing  extension  of  time  to  plead. 
Hupfeld  v.  Automaton  Piano  Co.,  66 
Fed.  788;  Multnomah,  etc.  Co.  v.  West- 
era  B.  Co.,  54  Ore.  22,  99  Pac.  1046. 
But  see  Mulhearn  v.  Press  Pub.  Co., 
53  X.   J.  L.   150,  20  Atl.  760. 

Application  for  time  to  answer. 
Briggs  t".  Stroud,  58  Fed.  717;  State 
r.  District  Ct.,  40  Mont.  359,  106  Pac. 
1098,  135  Am.  St.  Bep.  622;  Yale  r.  Ed- 
gerton,  11  Minn.  271  (where  a  motion 
to  set  aside  summons  was  under  ad- 
visement when  extension  of  time  to 
answer  was  asked,  and  the  appearance 
on  motion  for  the  extension  was  ex- 
pressly special). 

Obtaining  time  to  "perfect  the  ap- 
pearance and  to  answer."  Atkins  v. 
Disintegrating  Co.,  18  Wall.  (U.  S.) 
272,  298,  21  L.  ed.  841.  Appearance 
was  inferred  from  the  fact  that  the 
action  had  been  continued  several 
terms.  Webb  v.  Goddard,  46  Me.  505. 
But  an  appearance  on  motion  for 
want  of  prosecution  was  held  not  an 
appearance  such  as  to  avoid  default, 
and    neither    was    an    order    procured 


without  notice  to  plaintiff  giving  time 
to  plead.  Kennedy  v.  Mulligan,  136 
Cal.  556,  69  Pac.  291. 

Obtaining  Stay  of  Proceedings.  — 
Insurance  Co.  v.  Swineford,  28  Wii. 
257. 

Stipulations.  —  Stipulation  for  dis- 
charge of  garnishee.  Herpolsheimer 
v.  Acme  Harv.  Co.,  83  Xeb.  53,  119 
X.   W.   30. 

Affidavit.  —  A  special  appearance  and 
motion,  accompanied  by  affidavit  of 
defendant,  in  which  facts  were  stated 
not  pertinent  upon  the  motion  and 
bearing  upon  the  merits  of  the  case. 
Frazer  v.  Douglass,  57  Kan.  809,  48 
Pac.  36. 

Taking  Appeal.  —  Taking  an  appeal 
from  a  justice  of  the  peace,  a  special 
appearance  cannot  be  made  in  the 
appellate  court.  Kurtze  v.  McCord,  1 
Colo.  164;  Gage  V.  Marvatt,  9  Mont. 
265,    23    Pac.    337. 

Lnder  the  Iowa  revision,  §  2840,  an 
appearance  to  object  that  the  service 
of  notice  of  appeal  was  served  on  the 
wrong  person  is  general.  Bobertson 
v.   Eldora,  etc.   Co.,   27   Iowa   245. 

Contesting  Motions.  —  Contesting 
motion  to  amend  return.  Stubbs  v. 
McGillis,  44  Colo.  138,  96  Pac.  1005, 
130  Am.  St.  Eep.  109,  18  L.  E.  A.  (N. 
S.)  405.  Besisting  motion  to  modify 
judgment  obtained  without  service. 
German  Mut..  etc.  Co.  v.  Decker,  74 
Wis.  550,  43  X.  W.  500. 

An  appearance  by  defendant  against 
whom  judgment  has  been  taken  by 
service  on  publication,  such  defendant 
appearing  within  the  five  years  allowed 
by  the  code.  Warren  v.  Dick,  17  Xeb. 
241,  22  X.  W.  462. 

Excepting  to  the  citation  setting  up 
matter  of  defense.  Heard  v.  Patton, 
27   La.   Ann.   542. 

Baising  question  of  sufficiency  of 
fact  stated  in  the  complaint.  Chi- 
cago, etc.  Co.  v.  Kenney,  159  Ind.  72, 
62  X.  E.  26. 

Challenge  of  the  jurisdiction  over 
subject-matter  is  a  general  appearance. 
Perrine  v.  Knights,  etc.  Co.,  71  Xeb. 
267,  98   X.   W.  841,  101   X.  W.   1017. 

Obtaining  leave  to  become  party  de- 
fendant and  entering  objections  to 
confirmation  of  sale  is  general  appear- 
ance. Xelson  r.  Xebraska  L.  &  T.  Co., 
62  Xeb.  549,   87  X.  W.  320. 

Taking  depositions  to  the  merits,  and 
giving  notices  concerning  the  same,  is 
referred   to    as    constituting    a   general 
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appearance.  Bankers'  Life  Assn.  v. 
Shelton,  84  Mo.  App.  634.  But  see 
Scott  v.  Hull,   14  Ind.   136. 

Merely  asking  to  have  a  case  put 
at  the  foot  of  the  docket  is  general 
appearance.  Orear  v.  Clough,  52  Mo. 
55. 

The  following  do  not  constitute  a 
general   appearance: 

Answer.  —  An  appearance  expressly 
special  to  object  to  the  jurisdiction 
of  the  person,  with  answer  confined  to 
that  purpose.  Higgins  v.  Beveridge, 
35  Minn.  285,  28  N.  W.   506. 

A  plea  to  the  jurisdiction  of  the 
person.  Hamburger  v.  Baker,  35  Hun 
(N.  Y.)  455;  Belden  v.  Wilkinson,  33 
Misc.  659,  68  N.  Y.  Supp.  205;  Winter 
v.  Union  Pack.  Co.,  51  Ore.  97,  93 
Pac.   930. 

Distinguishing.  —  Pooler  v.  South- 
wick,  126  111.  App.  264;  Galveston  Citv 
E.  Go.  v.  Hook,  40  111.  App.  547,  558; 
Reid  V.  Chilson,  61  Hun  623,  16  N. 
Y.  Supp.  744,  same  case  affirmed,  142 
N.   Y.   152,  36   N.   E.   884. 

Motions.  —  Motion  for  leave  to 
amend  and  plea  to  the  jurisdiction. 
Pooler  r.  Southwick,  126  111.  App.  264; 
Galveston  City  R.  Co.  v.  Hook,  40  111. 
App.  547,  558. 

Motion  to  dismiss  because  summons 
not  issued  in  time.  Linden  G.  M.  Co. 
v.   Sheplar,  53   Cal.   245. 

Motion  to  dismiss  for  want  of  juris- 
diction. Winter  v.  Union  Packing  Co., 
51  Ore.  97,  93  Pac.  930. 

Motion  to  set  aside  service  unfairly 
obtained.  Peel  v.  January,  35  Ark. 
331,  37  Am.  Rep.  27;  Brown  v.  Thomp- 
son, 29  Mich.  72. 

Same  where  service  was  against  the 
non-resident  while  attending  a  trial  in 
which  he  was  a  party.  Milwaukee 
Elev.  Co.  v.  Feuchtwanger,  141  Wis. 
266,  124  N.  W.  264. 

To  set  aside  proceedings  had  with- 
out notice.  Brown  v.  Thompson,  29 
Mich.  72. 

Appearance  to  resist  motion  for  pro- 
cess on  the  ground  of  non-appearance, 
the  resistance  being  on  account  of 
errors  in  previous  writ.  Malcom  r. 
Rogers,  1  Cow.  (N.  Y.)  1,  3.  And  see 
Wheeler  v.  Lampman,  14  Johns.  (N.  Y.) 
481. 

Motion  to  quash  summons.  Fergu- 
son v.  Ross,  5  Ark.  517,  there  must  be 
"some  act  of  his  indicating  clearly 
a  design  to  dispense  with  service  of 
process"   shown   by   the  record. 
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Giving  notice  of  appeal.  Dewitt  V. 
Monroe,  20  Tex.  289;  McKinney  V. 
Jones,   7  Tex.  598. 

Motion  made  after  verdict  by  par- 
ties not  served  to  prevent  judgment. 
Gifford  v.  Tucker,  2  111.  App.  330. 

Notice  of  Motion.  —  Notice  that  de- 
fendant 's  attorney  would  move  to 
strike  out  the  order  validating  the  re- 
turn, upon  the  defects  of  which  he  had 
particularly  relied,  in  a  motion  to 
quash  made  before  such  order  was  en- 
tered. Franklyn  v.  Taylor,  etc.  Co., 
68  N.  J.   L.   113,  52  Atl.   714. 

Under  sections  421  and  422  of  the 
New  York  code  neither  a  notice  of 
motion  nor  the  receipt  of  extension 
of  time  to  answer  is  a  general  appear- 
ance. Couch  v.  Mulhane,  63  How.  Pr. 
79;  Douglas  v.  Haberstro,  58  How.  Pr. 
276. 

Stipulations.  —  Oral  stipulation  for 
continuance  out  of  court.  Woodard  v. 
Tri-State,  etc.  Co.,  142  N.  C.  100,  55  S. 
E.    70. 

Stipulation  that  a  motion  to  dismiss 
for  want  of  jurisdiction  inadvertently 
overlooked  might  be  reinstated.  Evans- 
ville  Grain  Co.  v.  Mackler,  88  Mo. 
App.   1S6. 

Writ  of  Error.  —  Prosecution  of 
error  from  judgment  rendered  without 
jurisdiction.  Bastian  v.  Adams  (Neb.), 
97  N.  W.  231. 

Affidavit.  —  Affidavit  filed  in  sup- 
port of  motion  on  special  appearance 
relevant  to  the  motion  and  intended 
to  support  it.  Dexter  v.  Lichliter,  24 
App.   Cas.   (D.  C.)   222. 

Giving  Forthcoming  Bond  in  Deti- 
nue. —  Morrow  v.  Norvell,  etc.  Co. 
(Ala),  51  So.  766. 

Taking  deposition  pending  motion 
attacking  service.  Briggs  v.  Davis,  34 
Me.  158. 

A  demand  to  know  the  plaintiff's 
residence.  Franklvn  v.  Taylor,  etc.  Co., 
68  N.  J.  L.  113,  52  Atl.  714. 

Motion  to  set  aside  execution,  or  to 
restrain  further  proceedings  for  lack  of 
service.  Kingsley  v.  Great  Northern 
R.  Co.,  91  Wis.  380,  64  N.  W.  1036. 

Objection  to  amendment  of  affidavit 
in  attachment  is  a  general  appearance. 
Burnham  v.  Lewis,  65  Kan.  481,  70 
Pac.  337. 

Objection  to  Approval  of  Sale.  — 
McCarthy  v.  McCarthy,  66  Ind.   128. 

Motion  To  Dismiss"  for  Misjoinder. 
New  Albany  &  S.  R.  Co.  V.  Combs,  13 
Ind.  490. 
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removal  to  Federal  Court.  —  The  question  whether  a  petition  for 
removal  to  the  federal  court  constitutes  a  general  appearance,  so 
as  to  har  objections  to  the  jurisdiction  of  the  person  of  the  de- 
fendant after  removal,  was  for  a  time  in  doubt,  it  being  claimed  on 
the  one  hand  that  he  could  claim  the  right  to  remove  only  on  ap- 
pearance, and  that  meant  a  general  appearance,  and  that  having 
chosen  his  forum  he  could  not  object  to  its  jurisdiction  over  him; 
and  on  the  other  hand  that  having  the  right  of  removal  to  the 
federal  court  he  had  a  right  to  a  hearing  in  that  court  of  the 
whole  case,  including  questions  of  jurisdiction  of  the  person  as  well 
as  other  questions.     The  latter  opinion  prevailed.84     And  it  is  held 


Appearance  as  a  Witness.  —  Nixon 
r.  Downey,  42  Iowa  78;  Bentz  v.  Eu- 
banks,   32*  Kan.  321,  4  Pac.  269. 

Motion  to  quash  attachment  does  not 
submit  the  party  generally.  TJ.  S.  Oil 
&  Gas  Well  Supplv  Co.  v.  Gartlan,  65 
W.  Va.  689,  64  S.  E.  933. 

Appearance  by  defendant  in  person 
to  claim  exemption  of  wages  garn- 
ished. State  ex  rel.  Weber  r.  Cordes, 
87  Wis.  373,  58  N.  W.  770. 

Special  appearance  to  object  to  the 
jurisdiction  of  justice  of  the  peace 
under  Michigan  Compiled  laws,  §  3685, 
providing  "If  the  attachment  shall 
not  be  personally  served  upon  any  of 
the  defendants,  and  none  of  the  de- 
fendants shall  appear  on  the  return 
day  thereof,  the  justice  of  the  court 
shall  continue  the  cause,"  etc.  Wright 
v.  Russell,  19  Mich.  346. 

Bond  for  release  of  ship  attached  in 
admiralty.  The  Monte  A,  12  Ted. 
331;  The  Lowlands,  147  Fed.  986. 

An  attorney  may  appear  specially 
in  waiving  errors  and  defects  in  sum- 
mons and  it  will  not  constitute  gen- 
eral appearance.  Tidwell  v.  Wither- 
spoon,  18  Fla.  282. 

An  agreement  between  counsel  for, 
and  granting  by  the  court  of,  further 
time,  and  until  after  the  motion  to 
quash  could  be  heard,  to  plead,  so  that 
defendant  would  not  be  in  default  be- 
fore validity  of  service  was  deter- 
mined, is  not  a  general  appearance. 
Mulhearn  r.  Press  Pub.  Co.,  53  N.  J.  L. 
150,  20  Atl.  760. 

84.  Petition  for  removal  to  federal 
court  is  general  appearance  and  waives 
objection  to  service  (Tallman  v.  Balti- 
more &  O.  R.  Co.,  45  Fed.  156;  Sayles  v. 
Northwestern  Ins.  Co.,  2  Curt.  212,  21 
Fed.  Cas.  No.  12,421).  But  otherwise  if 
the  service  had  been  attacked  on  spe- 
cial   appearance    in    the    state    court. 


Purdy  v.  Wallace,  81  Fed.  513,  516; 
New  York  C.  Co.  v.  Simon,  53  Fed.  1, 
5;  Tallman  v.  Baltimore  &  O.  R.  Co., 
45  Fed.  156;  Sweeney  r.  Coffin,  1  Dill 
73,  23  Fed.  Cas.  No.   13,686. 

Petition  for  Removal  Not  General 
Appearance.  —  Commercial  Mut  Ace 
Co.  v.  Davis,  213  U.  S.  245,  29  Sup.  Ct.' 
445,  53  L.  ed.  782;  National  Society  v. 
Spiro,  164  U.  S.  281,  17  Sup.  Ct.  996, 
41  L.  ed.  435;  Wabash  W.  R.  Co  v 
Brow,  164  U.  S.  271,  17  Sup.  Ct.  126, 
41  L.  ed.  431;  Goldey  v.  Morning 
News,  156  U.  S.  518,  15  Sup.  Ct.  559, 
39  L.  ed.  517;  Flint  V.  Coffin.  176  Fed. 
872,  100  C.  C.  A.  342;  Auerbach  v.  In- 
ternationale, etc.  Gesellschaft,  173  Fed. 
624;  International  Text  Book  Co  v 
Heartt,  136  Fed.  129,  69  C.  C.  A.  127; 
Louden  Mach.  Co.  v.  American  M  I, 
Co.,  127  Fed.  1008;  Cadv  v.  Associated 
Colonies,  119  Fed.  420;  Hawkins  v. 
Peirce,  79  Fed.  452;  Kinne  v.  Lant.  68 
Fed.  436;  Ahlhauser  v.  Butler,  50  Fed. 
705;  Forrest  v.  Union  Pac.  R.  Co.,  47 
E  ed.  1 ;  Perkins  v.  Hendryx,  40  Fed. 
657;  Hendrickson  v.  Chicago,  etc  R 
Co.,  22  Fed.  569;  Small  v.  Montgomery 
17  Fed.  865;  Atchison  r.  Morris  11 
Fed.  582;  Parrott  v.  Alabama  g'.  L 
Ins.  Co.,  5  Fed.  391;  Schwab  v.  Mab- 
ley,  47  Mich.   512,  11  N.  W.  294. 

A  defendant  may  appear  speciallv 
to  remove  to  the  federal  court,  and 
does  not  thereby  waive  defects  'in 
service.  Kinne  v.  Lant,  68  Fed.  436; 
Brooks  v.  Dun,  51  Fed.  138;  Reifsnyder 
V.  American  Imp.  Pub.  Co.,  45  Fed. 
433;  Clews  v.  Woodstock  Iron  Co.,  44 
Fed.  31;  Miner  v.  Markham,  28  Fed. 
387;  Kauffman  v.  Kennedy,  25  Fed. 
785;  Small  r.  Montgomery,  17  Fed. 
865;  Werthein  v.  Trust  Co.,  11  Fed.  689; 
Parrott  v.  Alabama  G.  L.  Ins.  Co  5 
Fed.  391. 
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that  neither  a  notice  of  motion  for  removal,85  nor  filing  a  petition 
for  removal,86  nor  filing  in  the  federal  court,  with  the  transcript 
from  said  court,  a  notice  to  the  clerk  that  "we  appear  for  counsel 
for  defendant  C.  R.  F.  in  the  above  entitled  action,"  nor  arguing 
the  motion  to  remand,  would  constitute  a  general  appearance.87 

After  general  appearance,  special    appearance    will    not    be    allowed, 
except  in  those  cases  where  the  general  appearance  can  be  with- 
drawn.88   But  the  court  has  power  to  allow  the  defendant  to  amend 
a  general  notice  of  appearance  by  limiting  the  same  to  a  special 
appearance.89 

b.  Voluntary,  Compulsory,  Optional,  Subsequent,  Gratis,  Condi- 
tional, De  Bene  Esse.— (I.)  General.  —These  terms  are  loosely  used. 
The  distinction  between  appearances  voluntary  and  gratis  is  not 
strictly  kept,  nor  between  those  conditional  and  de  bene  esse;  more- 
over, the  terms  are  not  mutually  exclusive.  E.  g.,  a  subsequent  ap- 
pearance is  also  vol  mtary.     A  voluntary  appearance  may  be   op- 


Nor  does  a  petition  to  remove  waive 
pendLig  motion  to  contest  validity  of 
service.    Morris  v.  Graham,  51  Fed.  53. 

But  it  seems  to  be  now  settled  to 
be  unnecessary  to  make  such  appear- 
ance expressly  special.  National  Society 
v.  Spiro,  164  U.  S.  281,  17  Sup.  Gt. 
996,  41  L.  ed.  435;  Wabash  W.  E.  Co. 
v.  Brow,  164  U.  S.  271,  17  Sup.  Ct.  126, 
41  L.  ed.  431. 

In  removing  a  case  defendant  has 
as  much  right  to  the  judgment  of  the 
United  States  court  on  questions  of 
process  and  service  as  on  the  merits. 
Reifsnvder  v.  American  Imp.  Pub.  Co., 
45  Fed.  433;  Atchison  v.  Morris,  11 
Fed.  582. 

After  special  appearance  and  mo- 
tion to  quash,  in  state  court,  a  defend 
ant  may  remove  the  cause  to  the  fed- 
eral court  (appearing  only  for  that 
purpose)  without  waiving  the  ques 
tion  of  jurisdiction  raised  by  his  mo- 
tion to  quash,  but  may  renew  it  in  the 
federal  court.  McGillin  v.  Clafiin,  52 
Fed.  657. 

A  petition  for  renewal  filed  simul 
taneously  with  a  motion  to  dismiss 
for  want  of  jurisdiction  does  not 
waive  it.  Tortat  V.  Hardin,  etc.  Co., 
Ill  Fed.  427;  Brooks  v.  Dun,  51  Fed. 
138. 

So  if  the  motion  is  made  after  re- 
moval. Gebbie  V.  Review  of  Reviews 
Co.,  134  Fed.  150;  Cavanagh  v.  Man- 
hattan  Transit   Co.,   133   Fed.   818. 

By  filing  pleas  to  the  jurisdiction 
on  the  ground  of  fraud  and  other 
grounds,  with  the  petition  for  removal, 
a   defendant   company   does   not   waive 
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its  objection  to  the  manner  of  service 
of  the  jurisdiction  of  its  person,  but 
may  litigate  them  in  the  federal  court. 
Louden  Mach.  Co.  v.  American  M.  I. 
Co.,   127  Fed.   1008. 

85.  Auerbach  v.  Internationale,  etc. 
Gesellschaft,   173  Fed.   624. 

It  was  held  that  removal  on  special 
appearance  would  not  constitute  a 
waiver  of  jurisdiction.  Tallman  v.  Bal- 
timore   &   O.   R.   Co.,   45   Fed.    156. 

86.  Flint  v.  Coffin,  176  Fed.  872, 
100  C.  C.  A.  342;  International  Text 
Book  Co.  v.  Heartt,  136  Fed.  129,  69  C. 
0.  A.  127;  Cady  v.  Assn.  Colonies,  119 
Fed.  420;  Friedlander  v.  Pollock,  5 
Coldw.    (Tenn.)   490. 

87.  Flint  V.  Coffin,  176  Fed.  872, 
100  C.  C.  A.  342,  where  the  court  says: 
"To  hold  otherwise  would  do  violence 
to   the   evident   intent   of   counsel." 

See  infra,  III,  F,  2. 

88.  See  infra,  VIII. 

U.  S.  —  Briggs  v.  Stroud,  58  Fed. 
717.  Colo.  —  Smith  v.  District  Court, 
4  Colo.  235.  Idaho.  —  Willman  v, 
Friedman,  4  Idaho  209,  299,  38  Pac. 
937,  95  Am.  St.  Rep.  59.  Ind. -— Sar- 
gent v.  Flaid,  90  Ind.  501,  where,  after 
procuring  a  continuance,  defendant 
sought  to  dismiss  on  account  of  in- 
sufficiency of  summons.  Wash.-— Mul- 
holland  V.  Washington  Match  Co.,  35 
Wash.  315,  77  Pac.  497.  W.  Va.  — 
State  v.  Thacker,  etc.  Co.,  49  W.  Va. 
140,  38  S.  E.  539. 

89.  United  States  v.  Yates,  6  How. 
(U.  S.)  605,  12  L.  ed.  575;  Hohorst  v. 
Packet  Co.,  38  Fed.  273. 
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tional,  conditional,  or  de  ~bene  esse,  etc.,  and  an  appearance  gratis 
is  always  voluntary.90 

(II.)  Voluntary.  —A  voluntary  appearance  is  defined  as  that  which 
is  made  in  answer  to  a  subpoena  or  summons,  without  process.91 
This  definition,  however,  is  not  comprehensive  enough  to  include 
an  appearance  gratis,  which  is  regarded  as  and  has  all  the  conse- 
quences of  a  voluntary  one.92  Every  appearance  is  either  voluntary 
or  compulsive.93 

(HI.)  Compulsory.  —  Compulsory  appearance  is  "that  which  takes 
place  in  consequence  of  the  service  of  process."94  There  is  a  com- 
pulsory appearance  where  the  defendant  is  either  taken  and 
brought  in  by  attachment,  or  other  process  of  contempt,  and  thereby 
compelled  to  enter  an  appearance  for  himself,  or  where,  after  the 
service  of  an  attachment,  the  defendant  gives  bond  for  his  appear- 
ance.95 

Compulsory  appearance  was  frequently  resorted  to  under  the 
English  practice  in  equity.  It  has  been  almost  entirely  superseded 
in  this  country  by  the  practice  of  taking  the  bill  as  confessed.  It 
is  still  available,  however,  when  necessary.98 

(iv.)  Optional. —  An  optional  appearance  is  one  made  by  a  party 
under  no  obligation  to  appear,  but  who  does  so  to  save  his  rights.97 

(V.)  Subsequent.  —  A  subsequent  appearance  is  that  made  by  a  de- 


90.  See  supra,  II,  B,  1,  2,  and  infra, 
HI,  E,  F. 

91.  Bouv.  Law  Diet.,  title  "Ap 
pearanees. " 

It  is  said  that  in  civil  suits,  in  Ala- 
bama, all  appearances  are  voluntary. 
Grigg  r.  Gilmer,  54  Ala.  425. 

Appearance  of  Plaintiff.  —  The  ap- 
pearance of  the  plaintiff  is  always 
voluntary.  He  invokes  the  jurisdic- 
tion of  the  court  by  his  petition.  Pres- 
ident, etc.   v.  Merritt,  59  Fed.  6. 

Notice.  —  Service  of  notice  of  ap- 
pearance is  a  voluntarv  appearance. 
Eeed  V.  Chilson,  142  N.  Y.  152,  36  N. 
E.  884;  Francis  t\  Sitts,  2  Hill  (N.  Y.) 
362. 

Answer.  —  An  answer  is  a  voluntary 
appearance.  Ghiradelli  v.  Greene,  56 
Cal.   629. 

Appearance  After  Arrest.  —  In  Eng- 
land, an  appearance  after  arrest  on 
attachment  for  contempt  is  regarded 
as  voluntary.  Travers  V.  Bulkeley,  1 
Ves.  Jr.  384,  27  Eng.  Reprint   1095. 

Asking  Time — Stipulation. — Asking 
and  obtaining  stipulation  for  time  to 
answer  is  a  voluntary  appearance. 
Cook  v.  American  Exch.  Bank,  129  N. 
C.  149,  39  S.  E.  746. 

92.  See  cases  cited  infra,  LH,  F. 
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Whether  one  appear  voluntarily  or 
by  summons  is  immaterial.  Lewis  v. 
Nuckolls,  26  Mo.  278.  See  also  Belk- 
nap V.  Charlton,  25  Ore.  41,  34  Pac. 
758,  holding  that  when  the  code  says 
a  defendant  appears  when  he  answers, 
demurs  or  gives  written  notice,  etc., 
only  defines  what  appearance  entitles 
him  to  be  heard,  and  does  not  define 
a  "voluntary  appearance,"  which  is 
by  another  section  made  equivalent 
to   service. 

93.  1   Tidd's  Pr.  238. 

When  No  Action. — A  voluntary  ap- 
pearance when  there  is  no  action  does 
not  submit  defendant  to  a  suit  filed 
at  a  later  term.  Jennings  r.  Ashlev, 
5  Ark.  134. 

94.  Bouv.  Law.  Diet.,  title  "Ap- 
pearances;" U.  S.  Eq.  Rule  7. 

95.  Barbour's   Ch.   Pr.   80. 

96.  1  U.  S.  Eq.  Rule  18.  Romaine 
v.  Union  Ins.  Co.,  28  Fed.   625. 

Congress  has  power  to  enact  laws 
providing  for  the  compulsory  appear- 
ance of  a  defendant  in  a  district  in 
which  he  -does  not  reside.  United 
Ptates  r.  Union  Pac.  R.  Co.,  98  U.  S. 
569,    604,    25    L.    ed.    143. 

97.  1  Bouv.  Law.  Diet.,  title  "Ap- 
pearances." 
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fendant  after  one  has  already  been  entered  for  him  by  the  plain- 
tiff.98 

(VI.)  Gratis.  — An  appearance  gratis  is  one  made  before  the  party 
has  been  legally  notified  to  appear." 

(VII.)  Conditional.  —  A  conditional  appearance  is  one  which  is 
coupled  with  conditions  as  to  its  becoming  general.1  A  special  ap- 
pearance in  equity  is  not  permitted  in  England  except  upon  condi- 
tion that  it  shall  become  general  in  case  the  attack  by  the  defendant 
on  the  proceedings  should  result  against  him ;  and  this  has  been  said 
to  be  the  rule  in  the  federal  equity  practice.2 

(VIII.)  De  Bene  Esse An  appearance  de  bene  esse  is  peculiar  to 

Pennsylvania  and  is  "one  which  is  to  remain  an  appearance  except 
in  a  certain  event."3 


98.  1  Bouv.  Law.  Diet.,  title  "Ap- 
pearances. ' ' 

99.  1  Bouv.  Law.  Diet.,  title  "Ap- 
pearances." 

See,  also,  Barbour  Ch.  Pr.  81;  Mc- 
Taggart  V.  Toothe,   10  Ont.  Pr.  261. 

A  defendant  has  a  right  to  appear 
gratis.  Term.  —  Jones  v.  Fulghum,  3 
Tenn.  Ch.  193,  197.  Eng.— Fell  v. 
Christ  College,  2  Bro.  C.  C.  279,  29 
Eng.  Beprint  153.  Can. — MeTaggart 
v.  Toothe,  10  Ont.  Pr.  261. 

See  infra,  V.  A. 

If  a  defendant  who  claims  defect  in 
process  comes  in  it  is  considered  that 
he  appears  gratis.  Boyal,  etc.  Co.  v. 
Short,   1   Younge   &  J.    (Eng.)    570. 

1.  1  Bouv.  Law.  Diet.,  title  "Ap- 
pearances." 

It  is  a  special  appearance,  by  leave 
of  court,  with  undertaking  that  de- 
fendant will  submit  to  the  jurisdiction 
of  the  court  in  case  his  motion  as 
special  appearance  is  overruled.  Bo- 
maine   V.   Union   Ins.   Co.,   28   Fed.   625. 

Such  an  appearance  is  called  de  bene 
esse.  Blair  v.  Weaver,  11  Serg.  &  B. 
(Pa.)    84. 

2.  Bomaine  v.  Union  Ins.  Co.,  28 
Fed.  625;  Davidson  v.  Marchioness  of 
Hastings,  2  Keen  509,  48  Eng.  Beprint 
723.  In  the  latter  case  defendant 
moved  to  discharge  an  order  of  seques- 
tration for  contempt.  She  was  re- 
quired to  appear  conditionally.  Her 
motion  failed  and  she  was  compelled 
to   enter    a   regular   appearance. 

A  conditional  appearance  was  allowed 
to  move  to  discharge  an  order  for  serv- 
ice in  Ireland.  Lewis  v.  Baldwin,  11 
Beav.  153,  50  Eng.  Beprint  775. 

But  it  will  not  be  allowed  to  raise 
the   question   whether   such   a  suit  may 
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be  more  conveniently  tried  in  England. 
McLean  v.  Dawson,  27  Beav.  25,  54 
Eng.  Beprint  10. 

In  a  suit  against  a  firm,  as  such,  one 
who  claims  he  is  not  a  partner  cannot 
litigate  that  issue  on  a  conditional  ap- 
pearance. Davies  v.  Andre,  24  Q.  B.  D. 
598. 

See  supra,  II,  B,  20. 

3.  1  Bouv.  Law  Diet.,  title  "Ap- 
pearances." Bolard  v.  Mason,  66  Pa. 
138;  Blair  v.  Weaver,  11  Serg.  &  B. 
(Pa.)  84.  "The  appearance  de  bene  esse 
is  peculiar  to  the  courts  of  this  state, 
and  has  unvariably  prevailed  from  a 
time  to  which  the  memory  of  man 
runneth  not  to  the  contrary.  I  have 
known  the  practice  to  prevail  for  more 
than  forty  years,  and  have  seen  such 
entries  long  before  my  time.  It  was 
borrowed  from  the  filing  a  declara- 
tion de  bene  esse;  that  is,  condition- 
ally, until  special  bail  is  put  in  .  .  . 
The  appearance  de  bene  esse,  if  filled 
up  at  length,  is  an  appearance,  con- 
ditionally, if  the  summons  or  scire 
facias  be  returned  served;  if  it  is,  then 
there  is  a  return  with  a  full  appear- 
ance; so  much  so,  that  on  the  writ 
thus  returned,  I  would  consider  the 
party  in  court,  appearing  by  his  at- 
torney, unless  on  or  before  the  return, 
he  entered  a  retraxit  of  his  appear- 
ance. The  court  would  hold  the  at- 
torney to  it;  there  should  be  no  shuf- 
fling. The  attorney,  though  there  is 
an  appearance  de  bene  esse,  may  move 
to  set  aside  the  writ  or  service,  for 
his  appearance  de  bene  esse,  was,  pro- 
vided there  was  a  good  writ  and  good 
service." 

In  Daley  v.  Iselin.  212  Pa.  279,  61 
Atl.    919,    an    appearance   de    bene   esse 


APPEARANCES 


515 


3.  How  Tried  and  Proved.  —  The  general  rule  is  that  the  appear- 
ance must  be  tried  by  the  record  alone.4  The  weight  of  authority  is 
that  the  record  is  conclusive,5  but  there  is  contrary  authority,  and 
the  courts  often  qualify  the  rule  in  seeking  to  avoid  injustice.6    That 


was  followed  by  a  special  appearance 
which  was  eliminated  by  the  supreme 
court,  the  appearance  de  bene  esse 
having  become  general  by  action  of 
defendant's    counsel. 

4.  Ind.— Scott  v.  Hull,  14  Ind.  136; 
Shirley  v.  Hagar,  3  Blackf.  225.  Mich. 
Low  V.  Mills,  61  Mich.  35,  27  N.  W. 
877.  N.  H.— Colby  v.  Knapp,  13  N.  H. 
176.  S.  C. — Whetstone  v.  Livingston, 
54  S.  C.  539,  32  S.  E.  561.  W.  Va.— 
Groves  v.  County  Court,  42  W.  Va.  587, 
26  S.  E.  460. 

But  where  service  of  notice  consti- 
tutes appearance,  it  is  necessary  before 
taking  default  to  show  by  default  that 
there  has  been  no  appearance.  Low  V. 
Mills.  61  Mich.  35,  27  N.  W.  877. 

When  the  record  shows  appearance 
the  judgment  cannot  be  attacked  on 
error  for  want  of  jurisdiction  of  person, 
but  a  suit  may  be  maintained  to  set 
it  aside.  American  Surety  Co.  V.  Bern- 
stein, 101  Tex.  189,  105  S.  W.  990. 

5.  U.  S.  —  Thompson  V.  Emmert,  4 
McLean,  96,  23  Fed.  Cas.  No.  13,953. 
Ala.  — Collier  v.  Falk.  66  Ala.  223; 
Hunt's  Heirs  v.  Ellison's  Heirs,  32  Ala. 
173  Colo. — i  Great  West  Min.  Co.  v. 
Woodmas,  12  Colo.  46,  53,  20  Pac.  771, 
13  Am.  St.  Rep.  204;  Denver  &  R.  G. 
E.  Co.  v.  Neis,  10  Colo.  56,  14  Pac. 
105.  111. — Lawrence  V.  Jarvis,  32  111. 
304,  310;  Ward  V.  White,  66  111.  App. 
155.  Ky.— Roberts  v.  Caldwell,  5  Dana 
512;  Holbert  V.  Montgomery's  Admrs., 
5  Dana  11.  Miss.— Schirling  V.  Scites, 
41  Miss.  644;  Frisby  v.  Harrison,  30 
Miss.  452,  456;  Hardy  V.  Gholson,  26 
Miss.  72.  Mo. — Baker  v.  btonebraker. 
34  Mo  172.  Ore.— Gaines  v.  Cyrus,  23 
Ore  403,  31  Pac.  833.  Vt.— Hubbard 
v  Dubois,  37  Vt.  94,  86  Am.  Dec.  690; 
Newcomb  V.  Peck,  17  Vt.  302,  44  Am. 
Dec  340;  St.  Albans  r.  Bush,  4  Vt.  58, 
23  Am.  Dec.  246.  W.  Va.— Groves  v. 
County  Court,  42  W.  Va.  587;  26  S. 
E.  460;  Perry  V.  McHuffman,  7  W.  Va. 

306.  .     ,       . 

Service  Immaterial. — Recital  of  ap- 
pearance renders  question  of  defec- 
tive service  immaterial.  Tammen  v. 
Shaefer,  45  Tex.  Civ.  App.  522,  101 
S.  W.  468. 


Record  of  Justice  of  the  Peace. — 
A  justice's  docket  entry  is  held  evi- 
dence of  appearance.  Wbite  v.  Thomp- 
son, 3  Ore.  115. 

In  Delaware  the  court  refused  to 
allow  the  record  of  the  justice  of  the 
peace  to  be  disputed  on  certiorari. 
Betts  v.  Warren,  5  Harr.  (Del.)  4; 
Waples  v.  Street,  5  Harr.   (Del.)   5. 

Record  of  Non-Appearance. — An  or- 
der extending  time  to  appear  is  con- 
clusive that  defendant  has  not  thereto- 
fore appeared.  Von  Hesse  v.  Mackaye, 
55  Hun  365,  8  N.  Y.  Supp.  894. 

Authority  To  Enter  Appearance. — 
By  a  general  appearance  the  defend- 
ant authorizes  the  court  to  enter  that 
fact  of  record.  Maine  Bank  v.  Hervey, 
21  Me.  38,  45.     See  supra,  II,  B,  1,  d. 

Appearance  may  be  shown  either  by 
entry  of  the  record  or  by  plea  of  de- 
fendant. Gwin  v.  Williams,  27  Miss. 
324,  332;  1  Tidd's  Pr.  213;  2  Stephens 
PI.   32. 

Judgment  From  Another  State.  —  In 
a  suit  on  a  judgment  in  another  state 
the  record  is  also  held  conclusive. 
Roberts  v.  Caldwell,  5  Dana  (Ky.)  512; 
Baker  v.  Stonebraker,  34  Mo.  172. 

Instance  of  reliance  on  record  alone 
Andrews  V.  Munday,  36  W.  Va.  22, 
14  S.  E.  414. 

6.  U.  S. — Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  ed.  897.  Ala.  — Kings- 
bury v.  Yniestra,  59  Ala.  320 ;  David- 
son v.  Street,  34  Ala.  125.  Fla.— Tid- 
well  V.  Witherspoon,  18  Fla.  282.  287. 
III.— Swift  v.  Lee,  65  111.  336.  Ind.— 
Fee  v.  State.  74  Ind.  66,  68.  Pa— Erd- 
man  v.  Stahlnecker,  12  Serg.  &  R.  325. 
Tex. — American  Surety  Co.  V.  Bern- 
stein, 101  Tex.  189,  105  S.  W.  990;  Nor- 
wood v.  Cobb,  24  Tex.  551;  Cage  v. 
Owens  (Tex.  Civ.  App.),  103  S.  W. 
1191.  Wash. — Nichols  v.  Doak,  40 
Wash.  457,  93  Pac.  919.  W.  Va.— Chil- 
howie  Lumb.  Co.  v.  Lance,  50  W.  Va. 
636,  41  S.  E.  128. 

On  Judgment  From  Another  State. — 
It  is  held  that  a  record  of  a  judg- 
ment from  another  state  is  not  conclu- 
sive. U.  S. — Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  ed.  897.    Ala.  —  Kings- 
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the  record  affords  only  presumptive  evidence  of  jurisdiction  has  also 
been  held.7 

4.  By  Whom  Made.  —  a.  In  Person.  —  Originally  appearance  in 
person  was  necessary  except  by  the  king's  special  warrant,  but  the 
statute  of  Westm.  II  (13  Edw.  I),  c.  10,  and  other  statutes,  granted 
the  privilege  of  appearance  by  attorney.8  And  appearance  is  still 
regarded  as  appearance  in  person  by  a  fiction  of  law.9 

b.  By  Attorney.  —  Appearance  by  attorney  is  a  privilege,  and  one 
may  appear  in  person  if  he  thinks  proper  ;10  but  the  practice  of  ap- 
pearance by  attorney  in  courts  of  record  has  become  almost  univer- 
sal, and  the  practice  of  appearing  by  written  instruments  prevails  to 
the  same  extent.  The  right  to  appear  by  attorney  and  the  right  of 
attorney  to  appear  for  his  client  are  discussed  elsewhere.11  The  effect 
of  actual   presence   of  the   defendant   in   court   has   been   shown.12 


bury  v.  Yniestra,  59  Ala.  320.  Conn. — 
Aldrick  v.  Kinney,  4  Conn.  380.  Tex.— 
Norwood  v.  Cobb,  24  Tex.  551. 

So  in  Connecticut  it  was  held  that 
a  record  of  appearance  in  a  New  York 
court  might  be  disproved  because  the 
New  York  statute  authorized  the  enj 
try  of  appearance  under  certain  cir- 
cumstances without  actual  appearance. 
Pearce  v.  Olney,  20  Conn.  544. 

Evidence  to  contradict  the  record 
should  be  clear  and  satisfactory. 
Swift   v.  Lee,   65   111.   336. 

Loose  Recitals  of  Clerk. — "It  would 
be  intolerable  if  men  could  be  brought 
into  conclusive  and  irreversible  obliga- 
tion" by  the  "loose  recitals  of  a 
clerk"  when  neither  present  nor  repre- 
sented.    Fee   v.   State,    74   Ind.    66,    68. 

Subsequent  Matters  in  Record. — Mat- 
ters in  the  record  subsequent  to  the 
entry  of  the  attorney's  name  opposite 
the  two  defendants  were  held  to  over- 
come the  presumption  that  the  attor- 
ney was  appearing  for  both.  Erdman 
v.  Stahlnecker,  12  Serg.  &  R.  (Pa.) 
325. 

Suit  To  Avoid  Judgment. — Where  the 
evidence  tended  to  show  an  appear- 
ance in  the  previous  suit  it  is  error 
to  direct  a  verdict  for  the  plaintiff 
in  a  suit  to  avoid  judgment.  Cage  v. 
Owens  (Tex.  Civ.  App.),  103  S.  W. 
1191. 

Recital  in  bill  of  exceptions  controls 
recital  in  judgment.  Davidson  v. 
Street,  34  Ala.   125. 

Affidavit  Against  the  Record — An 
entry  on  the  record  of  appearance  of 
defendant  by  attorney  was  regarded 
as  overcome  by  the  affidavit  of  attor- 
ney that   he   did  not   enter  or  author- 
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ize  the  entry  of  his  appearance  for 
defendant.  Tidwell  v.  Witherspoon.  18 
Pla.  282,  287. 

Proper  Record — A  record  of  the  vol- 
untary appearance  of  certain  defend- 
ants and  their  consent  to  a  decree  of 
partition  was  disregarded  as  inconsist- 
ent with  every  other  part  of  the  rec- 
ord. Bailey  v.  McGinniss,  57  Mo.  362, 
373. 

Record  Supported  by  Parol.  —  The 
record  of  appearance  may  be  supported 
by  parol  evidence  showing  appearance. 
Tallman  v.  Ely,  6  Wis.  244,  259. 

Mistake. — An  attorney  entered  his 
name  on  trial  docket,  for  a  defendant 
not  served,  by  mistake,  and  subsequent- 
ly erased  his  name  and  wrote  the  word 
"mistake"  on  the  docket.  It  was  held 
the  entry  was  properly  corrected.  Fore- 
man v.  Lay,  6  Ala.  784. 

7.  Lawrence  V.  Jarvis,  32  111.  304, 
310;  Thomas  v.  Emmert,  15  111.  415; 
Welch  v.  Sykes,  8  111.  197,  44  Am.  Dec. 
689;  Shumway  V.  Stillman,  6  Wend. 
(N.  Y.)  447;  Noyes  v.  Butler,  6  Barb. 
(N.  Y.)    613. 

8.  1  Tidd's  Pr.  60,  92,  238;  Cooley 
v.  Lawrence,  12  How.  Pr.  (N.  Y.)  176, 
182;  Johnson  v.  Birley,  5  Barn.  &  Aid. 
540,   7   E.   C.  L.   184. 

9.  Byrne  v.  Jeffries,  38  Miss.  533. 

10.  1  Tidd's  Pr.  93. 

Presence  in  person  to  act  in  the  case 
is  appearance.     See  supra,  II,  B,  1,  h. 

Presence  of  one  defendant  in  court 
as  a  witness  on  trial  of  issues  made  up 
by  his  co-defendant  is  not  an  appear- 
ance. Wright  v.  Andrews,  130  Mass. 
149.     See  infra,  V,  A. 

11.  Infra,    V,  B,  C. 

12.  Supra,  II,  B,  2. 
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Originally  when  an  attorney  appeared  he  appeared  in  his  own  per- 
son. The  practice  of  appearing  in  writing  was  more  recent.13  Ap- 
pearance by  an  attorney  for  the  defendants  is  an  appearance  for  all 
of  the  defendants.14 

c.  Corporations. — A  corporation,  being  an  intangible  person,  can- 
not appear  in  person,  but  it  may  appear  by  attorney  and  may  appear 
voluntarily  like  a  natural  person;15  and  if  it  voluntarily  appears  it 
waives  its  right  to  deny  its  incorporation.16 

d.  Married  Women.  —  In  modern  practice  the  wife  appears  alone 
like  a  feme  sole,  but  formerly  she  must  have  appeared  in  person,  be- 
cause she  could  not  appoint  an  attorney.17    The  husband  was  bound 


13.  Coolev  v.  Lawrence.  12  How.  Pr. 
(N.  Y.)   176;   Steph.   on  PI.   29-36. 

14.  Kenvon  r.  Shreck,  52  111.  382; 
Sullivan  r.  Sullivan.  42  111.  315;  Flake 
r.  Carson,  33  111.  518;  Kerr  p.  Swallow, 
33  HI.  379.     Infra,  IV. 

And  it  is  held  that  an  entry  of  ap- 
pearance by  attorney  is  an  appearance 
for  those  who  are  made  defendants  in 
a  cross-complaint  by  their  co-defend- 
ant. Vance  P.  Lane,  26  Kv.  L.  Eep 
619.   82   S.   W.   297. 

Mistake. — A  general  entry  of  appear- 
ance by  attorney  for  all  defendants 
is  an  appearance  for  all,  but  if  the 
clerk  by  mistake  enters  it  for  all  when 
it  was  intended  only  for  part,  the  error 
will  be  corrected.  Tilden  v.  Johnson, 
6  Cush.   (Mass.)   354. 

Where  counsel  appears  expressly  for 
certain  defendants  and  afterwards  signs 
certain  papers  as  "attorney  for  de- 
fendants," this  will  be  construed  as 
an  appearance  for  those  only  for  whom 
he  has  expressly  appeared.  Spangel  v. 
Dellinger,  42  Cal.  148. 

Attorney  Himself  a  Defendant.  —  In 
appearing  for  his  client  an  attorney 
does  not  necessarily  appear  for  himself. 
Huttig,  etc.  Co.  r.  Springfield,  etc.  Co., 
140  Mo.  App.  374.  124  S.  W.  1094. 

Service  Admitted. — Although  an  at- 
torney may  not  admit  service,  yet  if 
he  does  so,  it  is  held  as  a  consent 
to  appear  voluntarilv.  Northern  Cent. 
E.  Co.  v.  Eider,  45  Md.  24,  32. 

Infant. — It  has  been  said  that  an 
infant  cannot  appear  by  attorney,  it 
not  appearing  that  there  was  any  guar- 
dian. Creech  r.  Creech,  10  Mo.  App. 
586. 

Under  the  English  practice  they 
could  onlv  appear  by  guardian  ad  litem 
1  Daniell's  Ch.  Pr. '559;  Barbour's  Ch 
Pr.  82. 


15.  Attorney-General  v.  Guardian, 
etc.  Co.,  77  N.  Y.  272. 

Motion. — A  motion  waiving  notice 
and  making  appearance  is  a  good  vol- 
untary appearance.  Shaw  v.  National 
State  Bank,  49  Iowa  179. 

16.  Withouse  v.  Atlantic  &  Pac.  E. 
Co.,   64   Mo.   523. 

Foreign  Corporation.— A  foreign  cor- 
poration may  appear  and  so  confer 
jurisdiction  over  itself,  ^larch  r.  East- 
ern E.  Co.,  40  N.  H.  548,  582,  77  Am. 
Dec.    732. 

President.  —  A  president  of  a  cor- 
poration may  enter  its  appearance. 
Salina  Nat.  Bank  r.  Prescott,  60  Kan. 
490,  57  Pac.  121. 

United  States.— The  United  States 
may  enter  appearance,  and  by  so  do- 
ing submits  to  the  jurisdiction.  Plaut 
v.  Bay  Eum,  165  Fed.  942;  Johnson  v. 
Hunt.  44  X.  Y.  27,  4  Am.  Eep.  631. 
Appearance  for  Corporation. — Person 
red  and  pleaded  in  the  name  of 
a  defendant  corporation.  The  court 
then  allowed  an  amendment  making 
them  defendants  as  partners.  It  was 
held  not  an  appearance  by  the  corpora- 
tion and  not  an  appearance  by  tho 
partners.  Inman  v.  Allport,  65  111.  540. 
Attorney. — A  county  attorney  may 
enter  his  county's  appearance.  Dakota 
Countv  v.  Bartlett,  67  Neb.  62,  93  N. 
W.   192. 

Authority  To  Appear.  —  A  voluntary 
appearance  of  a  municipal  corporation 
ought  to  be  by  authoritv  of  its  govern- 
ing board.  Chicago,  B.  &  Q.  E.  Co. 
V.  Hitchcock  County,  60  Neb.  722,  84 
N.  W.  97. 

17.  1  Tidd's  Pr.  192,  193;  Kellv  v. 
Donlin.    70   111.    378,   387. 

The  presence  of  a  husband  in  the 
court  room  does  not  constitute  an  ap- 
pearance. Kanape  v.  Beeves,  127  Ala. 
216,    28    So.    666. 
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to  enter  a  joint  appearance  for  himself  and  wife,  or  show  an  excuse.18 

e.  Persons  Non  Compos  Mentis.  —  For  the  same  reason  an  insane 
person  must  appear  in  person.19  It  is  said  also  that,  since  appearance 
involves  the  element  of  consent,  an  insane  person  cannot  enter  an 
appearance,  proparly  so-called,  even  when  he  actually  appears  in 
person20 

Statutes  usually  provide  for  the  appearance  and  jurisdiction  over 
such  person,  and  it  is  generally  provided  that  he  appear  by  com- 
mittee, general  guardian  or  guardian  ad  litem.  The  last  is  appointed 
by  the  court,  and  then  enters  the  appearance  of  the  lunatic.21 

f.  Infants.  —  Under  English  practice  infants,  like  married  women, 
could  not  appear  by  attorney,  because  they  could  not  appoint  one. 
General  guardian  or  next  friend  or  guardian  ad  litem  appointed  by 
the  court  was  and  is  the  medium  through  which  the  infant  ap- 
peared.22 

The  methods  under  the  various  statutes  differ  slightly,  but  are  all 
substantially  alike.23 


18.  Barb.  Ch.  Pr.  82;  Leavitt  v. 
Cruger,   1   Paige    (N.   Y.)    421. 

Unless  he  obtained  leave  to  file  her 
separate  answer.  1  Daniell's  Ch.  Pr. 
209,    217. 

When  a  married  woman  appeared 
separately  from  her  husband  she  ap- 
peared without  a  guardian  unless  she 
was  an  infant.  1  Daniell's  Ch.  Pr. 
559. 

But  in  Louisiana  an  infant  emanci- 
pated by  marriage  could  appear  with- 
out a  guardian.  Beauehamp  v.  Whit- 
tington,   10  La.  Ann.   646. 

19.  1   Tidd's  Pr.  92,  93. 

20.  United  Workmen,  etc.  V.  Zuehlke, 
129  111.  298,  21  N.  E.  789. 

21.  Mitford's  Eq.  PI.  82;  Barb.  Ch. 
PI.  86;   1   Daniell's  Ch.  Pr.  220. 

The  court  appoints  a  committee  or 
guardian  ad  litem  residing  within  the 
jurisdiction  when  the  lunatic  resides 
without  the  jurisdiction.  Eogers  v. 
McLean,  31  How.  Pr.  (N.  Y.)  279. 

Under  California  code  of  civil  pro- 
cedure, §  1769,  providing  that  every 
guardian  must  appear  for  and  repre- 
sent his  ward,  if  C  be  named  as  de- 
fendant, and  the  answer  is  signed  by 
B,  "attorney  for  defendant"  and  veri- 
fied by  the  guardian,  it  constitutes  an 
appearance  for  the  defendant  and  sub- 
mits his  person  to  the  jurisdiction  of 
the  court.  Mullen  v.  Dunn,  134  Cal. 
247,  66  Pac.   209. 

22.  1  Tidd's  Pr.  92;  Barb.  Ch. 
Pr.   83. 

23.  That    an    infant    cannot    appear 
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by  attorney,  see  Creech  v.  Creech,  10 
Mo.   App.   586. 

But  it  is  held  that  an  infant  may 
appear  by  attorney.  Doe  v.  Scoggin, 
2  Ind.  208;  Burdette  v.  Corgan,  26  Kan. 
102. 

Married  Infant. — A  married  infant 
must  have  a  guardian.  1  Daniell's  Ch. 
Pr.  559. 

But  in  Louisiana  marriage  emanci- 
pates and  she  can  appear  without  a 
curator  ad  litem.  Beauehamp  v.  Whit- 
tington,   10  La.   Ann.   646. 

General  Guardian. — An  infant  may 
appear  by  his  general  guardian  and 
give  jurisdiction  of  his  person.  Smith 
v.  McDonald,  42  Cal.  484;  Gronfier  V. 
Puymirol,  19  Cal.  629 ;  White  V.  Morris, 
107   N.  C.  92,   12   S.  E.   80. 

A  natural  guardian  has  no  such 
right.  State  V.  Stark  (Iowa),  129  N. 
W.  331;  Johnson  v.  Waterhouse,  152 
Mass.  585,  26  N.  E.  234,  11  L.  E.  A. 
440,  23  Am.  St.  Rep.  858  (dis- 
countenancing Fuller  v.  Smith,  49 
Vt.  253;  Wrisley  v.  Kenyon,  28  Vt.  5). 

Waiver  of  Service. — A  guardian  ad 
litem  may  waive  service.  Anderson  v. 
McClellan,  54  Ore.  206,  102  Pac.  1015. 

Next  Friend.  —  Appearance  by  next 
friend  puts  infant  on  the  same  foot- 
ing as  adult  parties.  Hart  v.  Hunter 
(Tex.  Civ.  App.),  114  S.  W.  882. 

Infants  Not  Parties.  —  A  guardian 
ad  litem  cannot  enter  the  appearance 
of  his  infant  ward  who  is  not  named 
as  a  party.  Hickenbotham  v.  Black- 
ledge,  54  111.  316. 
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g.  Executors  and  Administrators.  —  Rules  of  appearance  for  execu- 
tors and  administrators  are  not  different  from  those  concerning  per- 
sons in  their  individual  capacities.  The  administrator  present  in 
court,  and  consenting  to  a  continuance  of  a  claim  against  the  estate, 
thereby  enters  his  general  appearance  as  if  he  were  appearing  on 
his  own  account.24 

h.  Agents.  —  An  authorized  agent  may  enter  appearance  for  his 
principal.25 

i.  Plaintiff  Entering  Defendant's  Appearance.  —  In  some  jurisdic- 
tions plaintiff  has  authority  under  certain  circumstances  to  enter  the 
appearance  of  the  defendant,  which  is,  of  course,  fiction,  and  the 
result  is  the  same  as  a  judgment  by  default  or  a  decree  pro  confesso.26 

j.  Entry  by  Clerk.  —  In  some  jurisdictions,  under  some  circum- 
stances, the  clerk  may  enter  the  defendant's  appearance.  This  again 
is  a  fiction.27 

k.  Partners.  —  Partners  appear  as  individuals,  but  under  various 
statutes  a  partnership  as  such  may  be  sued.28 

1.  Municipal  Corporations,  Etc.  —  Municipal  corporations,  counties 
and  states  and  the  United  States  can  enter  their  appearance  and  be- 
come subject  to  the  jurisdiction  of  the  courts  like  natural  persons.29 


Unauthorized  Attorney. — Where  an 
infant  appears  as  plaintiff  by  an  un- 
authorized attorney  the  judgment 
against  him  is  not  void,  and  though  it 
may  be  set  aside,  yet  this  will  not  be 
done  to  the  prejudice  of  bona  -fide  pur- 
chasers under  the  judgment.  England 
V.  Garner,  90  X.  C.   197. 

24.  State  Bank  v.  Walker,  14  Ark. 
234. 

25.  Miller  r.  Finn,  1  Neb.  254; 
Coyle  r.  Coyle,  26  N.  J.  L.   132. 

The  president  of  a  corporation  may 
enter  its  appearance.  Salina  Nat.  Bank 
v.  Prescott,  60  Kan.  490,  57  Pac.  121. 

An  attorney  in  fact  may  enter  ap- 
pearance so  as  to  confer  jurisdiction 
of  the  person.  Ward  V.  White,  66  111. 
App.   155. 

26.  In  New  York  the  plaintiff  may 
enter  defendant's  appearance  if  the  de- 
fendant 's  attorney  has  given  notice  of 
retainer.  Carpenter  r.  New  York  &  N. 
H.   R.  Co.,  11  How.  Pr.   (N.  Y.)   481. 

By  the  Pennsylvania  Act  of  1725  the 
plaintiff  was  allowed,  after  proof  of 
service,  to  enter  appearance  for  the 
defendant  and  proceed  to  judgment 
nil  dicit.  Michew  v.  McCoy,  3  Watts 
&  S.    (Pa.)    501. 

27.  Upon  return  of  the  writ  served 
in  Michigan  the  clerk  is  required  to 
enter  the  defendant's  appearance,  and 
this  mav  be  done  nunc  pro  tunc.  Nor- 
velle  r,  McHenry,  1  Mich.  227,  234. 


And  in  Maryland,  if  the  attorney  signs 
a  consent  to  appear,  the  appearance 
mav  be  entered.  Northern  Cent.  R. 
Co.  V.  Eider,  45  Md.  24,  32. 

28.  Persons  appeared  and  pleaded 
in  the  name  of  a  corporation.  The 
court  then  allowed  an  amendment  mak- 
ing them  defendants  as  partners.  Held 
an  appearance  neither  by  the  corpora- 
tion nor  by  the  partners.  Inman  v. 
Allport,    65    111.    540. 

Persons  doing  business  under  the 
name  of  The  Turner  Casing  Company, 
unincorporated,  sued  by  that  name 
as  a  corporation.  A  general  appear- 
ance under  that  name  was  made  by 
attorneys.  This  constituted  not  only 
an  appearance  for  the  partnership 
but  for  every  member.  Anglo-Ameri- 
can, etc.  Co.  v.  Turner  Casing  Co.,  34 
Kan.  340,  8  Pac.  403. 

29.  A  voluntary  appearance  of  a 
municipal  corporation  ought  to  be  by 
authority  of  its  governing  board.  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Hitchcock 
County,  60  Neb.  722,  84  N.  W.  97. 

A  county  attorney  has  power  to  enter 
the  appearance  of  his  countv.  Dakota 
Countv  v.  Bartlett,  67  Neb."  62,  93  N. 
W.    192. 

The  United  States  may  enter  its  ap- 
pearance and  become  subject  to  the 
jurisdiction  of  the  court.  Plaut  r.  Bay 
Rum,  165  Fed.  942;  Johnson  v.  Hunt, 
44  N.  Y.  27,  4  Am.  Rep.  631. 
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III.  EFFECT  OF  APPEARANCE.  —  A.  Fiction  of  Actual  Ap- 
pearance.30 —  The  defendant,  having  once  appeared,  is  deemed  to  be 
in  court  and  is  bound  to  take  notice  of  subsequent  proceedings  in 
the  cause.31  It  will  aid  the  correct  understanding  of  the  effect  of  ap- 
pearance to  keep  in  mind  the  fact  that  the  fiction  of  actual  appear- 
ance by  the  defendant  is  still  kept  up.32 

B.  General  and  Special  Appearance.  — The  distinction  between 
general  and  special  appearance  and  what  constitutes  each  is  shown 
elsewhere.33  An  entry  of  general  appearance  does  not  restrict  or 
limit  the  time  or  mode  of  pleading,  and  it  does  not  waive  the  right 
to  plead  in  abatement.34 

The  comparative  effect  of  general  and  special  appearances  is  nec- 
essarily shown  in  almost  every  case  referring  to  either.  The  main 
distinction  is  that  a  general  appearance  submits  to  the  jurisdiction, 
while  a  special  appearance  does  not.35  By  a  general  appearance  the 
defendant  becomes  a  party  to  the  suit,  is  regularly  in  court,  and 
authorizes  it  to  state  that  fact  on  the  record,  but  a  special  appear- 
ance for  the  purpose  of  taking  advantage  of  defects  can  have  no 
such  effect.36 


A  state  may  do  so.  Ckisholm  v. 
Georgia,  2  Dall.  (U.  S.)  419,  1  L.  ed. 
440. 

30.  Infra,  III,  E,  F. 

31.  Thompson  r.  Alford,  20  Tex.  491. 
See   supra,   II,  B,    2,   and   infra,   III, 

E,  1. 

After  appearance  no  change  of  at- 
torneys could  be  made  except  by  order 
of  court.  Couch  v.  Mulhane,  63  How. 
Pr.  (N.  Y.)  79;  Kre.  eler  v.  Thaule,  49 
How.  Pr.  (N.  Y.)  138;  Supervisors  v. 
Brodhead,  44  How.  Pr.  (N.  Y.)  411; 
Bobinson  v.  McClellan,  1  How.  Pr. 
(N.  Y.)  90.  But  §§421,  422  of  the 
N.   Y.   Code  changed  this. 

Appearance  on  motion  by  the  op- 
ponent is  presumed  to  be  to  oppose  the 
motion,  and  consent  to  it  will  not  be 
presumed.  Borkheim  i\  The  North  B. 
&   M.  Ins.  Co.,  38  Cal.   623. 

32.  E.  g.,  the  familiar  rule  that 
the  judgment  for  want  of  appearance 
was  upon  default  but  after  appearance 
upon  failure  to  answer,  it  was  nil  dicit. 
But  the  term  "default"  is  sometimes 
erroneously  used  to  mean  failure  to  an- 
swer. Dyer  v.  North,  44  Cal.  157.  See 
infra,   VIII,  B. 

33.  Supra,  II,  B,  2. 

34.  Colby  v.   Knapp,   13  N.   H.    176. 

But  it  does  waive  a  plea  in  abate- 
ment to  the  jurisdiction.  Kingman  v. 
Decker,   43   111.   App.   303. 

Appearance    for    One    Defendant. — 
After  a  special  appearance  for  one  of 
two  defendants  the  attorney  consented 
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to  judgment  against  "the  defendant." 
Held,  to  apply  to  the  one  for  whom 
he  had  specially  appeared.  Kimmel  v. 
Kimmel,  5  Serg.  &  E.   (Pa.)   294. 

35.     Infra,  III,  E,  F. 

Cal. — 'Columbia  Screw  Co.  v.  Warner 
Lock  Co.,  138  Cal.  445,  71  Pac.  498. 
la. — .Holmes  r.  Budd,  11  Iowa  186;  Weil 
v.  Lowenthal,  10  Iowa  576.  Me. — 
Maine  Bank  v.  Hervey,  21  Me.  38. 
Mich.— Stearns  v.  Taylor,  27  Mich.  88. 
Neb.— Cobbey  v.  Wright,  34  Neb.  771, 
52  N.  W.  '713.  N.  Y.  — Chapin  v. 
Carley,  4  Cow.  148,  156.  Wis.— State 
v.   Cordes,   87  Wis.  373,   58  N.   W.   771. 

The  object  of  notice  is  to  bring  a 
party  into  court.  When  such  party  ap- 
pears, unless  it  is  to  object  to  the 
jurisdiction  of  the  court,  the  notice 
has  accomplished  its  purpose.  Holmes 
v.  Budd,  11  Iowa  186. 

And  under  the  Iowa  statute  it  is 
said  that  there  is  a  distinction  be- 
tween an  appearance  to  object  to  the 
sufficiency  of  the  notice  and  one  to 
object  to  the  jurisdiction  of  the  court. 
Elgin  Can  Co.  v.  Atchison,  etc.  B.  Co., 
24  Fed.  866. 

But  even  pleading  to  the  merits  will 
not,  under  the  Georgia  statute,  admit 
jurisdiction,  if,  at  the  same  time,  ex- 
ception is  taken  thereto.  Western,  etc. 
B.  Co.  V.  Pitts,  79  Ga.  532,  4  S.  E.  921; 
Cox  v.  Potts,  67  Ga.  521;  Lowe  v.  Bur- 
kett,  65  Ga.  564. 

36.  Infra,  III,  F.  Maine  Bank  v. 
Hervey,  21  Me.  38. 


APPEARAXCES 


521 


A  general  appearance  authorizes  judgment  in  personam.37  And  since. 
under  the  codes,  appearance  is  equivalent  to  service,  under  a  statute 
permitting  a  plaintiff  to  proceed  against  "those  served"  he  may 
proceed   also   against  those  who  have   also  voluntarily  appeared.35 

Special  Appearance. —  "While  a  special  appearance  will  not  waive  any 
defect  or  give  any  jurisdiction  of  the  person,  yet  for  some  purposes 
it  has  an  effect  more  than  mere  objection.39  A  special  ap- 
pearance designating  its  purpose  is  limited  to  that  purpose  only.40 
An  entry  of  a  special  appearance  does  not  dispense  with  a  rule  of 
court  requiring  pleas  or  motion  in  abatement  to  be  filed  within  a 
certain  day.41     In  some  states42  the  effect  of  special  appearance  is  de- 


A  motion  on  special  appearance  hav- 
ing been  heard,  the  defendant  is  not 
in  court  until  he  takes  some  further 
action.     McNab  v.  Bennett,  66  111.  157. 

37.  Creighton  r.  Kerr,  1  Colo.  509; 
Lemlv  v.  Ellis,  143  N.  C.  200,  55  S. 
E.  020:  Mullen  v.  Canal  Co..  114  N.  C. 
8,  19  S.  E.  106.     See  infra,  111,  1. 

When  Made  a  Party. — General  ap- 
pearance by  one  made  a  defendant  by 
prayer  of  the  answer  of  the  original 
defendant  is  not  to  be  restricted  to  an 
appearance  to  the  original  petition,  but 
also  refers  to  such  allegations  of  the 
answer  as  affect  the  new  defendant's 
interest.  Brundage  v.  Bigsrs,  25  Ohio 
St.   652.     See  supra,   II,  B,  1,  o. 

Default  After  General  Appearance. — 
After  general  appearance  there  can  be 
no  default.  Bhoades  v.  Delanev,  50 
Ind.  468;  Wapner  v.  Evers.  20  Neb.  183. 
29  N.  W.  298;  Cleghorn  v.  Waterman, 
16  Neb.  226,  20  N.  W.  636,  877. 

38.  Eldredge  V.  Crittenden,  74  Wis. 
463,  44  N.  W.  1152;  Nichols  V.  Crit- 
tenden. 74  Wis.  459,  43  N.  W.  105.  See 
also,  Flake    r.  Carson,  33   111.   518,   525 

Notice  of  Attachment. — A  general 
•appearance  is  an  appearance  to  the 
notice  as  well  as  to  the  writ  of  at 
tachment.  Winchester  r.  Cox,  3  G.  Gr. 
(Iowa)    575. 

Foreign    Attachment. — After    appear- 
ance the  court  will  not  consider  valid- 
ity  of   foreign   attachments.      Green    i 
Austin,  10  S.  I.  311. 

Dismissal  of  Attachment. — After  dis- 
missal of  attachment  plaintiff  may  pro 
ceed  to  judgment  against  a  defendant 
who  has  appeared.  Brother  v.  Stein, 
52  Ga.  332. 

39.     Prevailing     Party.  — One     who. 


on  special  appearance,  obtains  a  dis- 
missal for  want  of  service  is  the  "pre- 
vailing party"  to  the  cause,  within 
Maine  Rev.  Stat,  of  1883,  c.  82,  §  130, 
and  can  recover  costs  as  such.  Thomas 
v.  Thomas,  98  Me.  184,  56  Atl.  651. 

Action  Pending.— A  special  appear- 
ance by  defendant  is  enough  to  make 
an  action  pending  so  as  to  give  power 
to  appoint  a  receiver.  Hellebush  v. 
Blake,  119  Ind.  349,  21  N.  E.  976. 

40.  Kinkade  v.  Myers,  17  Ore.  470, 
12   Pac.   557. 

Thus  in  Seaboard  Air  Line  R.  r. 
Rentz  (Fla.),  54  So.  13,  the  defendant 
had  entered  a  special  appearance  "for 
the  purpose,  and  none  other,  of  con- 
testing the  issuance,  validity,  and 
service  of  the  summons,"  and  it  was 
held  that  a  motion  thereafter  made  to 
quash  the  praecipe  on  the  ground  that 
it  "fails  to  state  the  nature  of  the 
action"  as  required  by  statute,  was 
properly   denied. 

41.  Mitchell  r.  Tnion  Life  Ins.  Co., 
45  Me.  104,  71  Am.  Dec.  529. 

42.  By  §  2626,  par.  3,  of  the  Iowa 
code,  a  special  appearance  to  object  to 
the  service  of  notice  is  held  to  be  a 
general  appearance.  McFarland  V. 
Lowry,  40  Iowa  467.  And  confers  ju- 
risdiction. Moffitt  r.  Chicago  Chron- 
icle Co.,  107  Iowa  407,   78  N.  W.  45. 

But  the  defendant  is  entitled  to  a 
continuance.  Moffitt  v.  Chicago  Chron- 
icle Co.,  107  Iowa  407,  78  N.  W.  45. 
To  the  same  effect:  Teller  r.  Equit- 
ble.  etc.  Co..  108  Iowa  17,  78  N.  W. 
674;  Lesure  Lumb.  Co.  r.  Mutual  Fire 
Ins.  Co.,  101  Iowa  514,  70  N.  W.  761: 
Church  r.  Crossman,  49  Iowa  44  4: 
Cibula  v.  Pitt's  Sons,  etc.  Co.,  48  Iowa 
528.  But  it  was  otherwise  before  the 
code.     Beard    v.    Smith,    9    Iowa     50; 
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destroyed  by  statute,  but  the  federal  courts  do  not  recognize  this 
practice.43 

C.  Voluntary,  Compulsory  and  Gratis.  —  The  effect  of  these  ap- 
pearances is  treated  elsewhere.44  One  who  voluntarily  appears  is 
conclusively  presumed  to  have  notice  of  everything  of  record  in  the 
suit  in  which  he  appears.45 

D.  Conditional  and  De  Bene  Esse.  —  These  forms  of  appearance 
are  treated  above.46  A  general  appearance  after  appearance  de  bene 
esse  waives  the  contingency.47  In  equity  in  the  federal  court  the 
proper  practice  to  object  to  irregularity  of  service  is  to  obtain  leave 
to  appear  specially,  conditioned  to  appear  generally  if  the  motion 
is  overruled.48 

E.  Optional  and  Subsequent.49 

F.  Jurisdiction.  —  1.  In  General.  —  "When  the  court  has  jurisdic- 
tion of  the  subject-matter,  jurisdiction  of  the  person  is  acquired 
either  by  service  of  process  or  by  a  voluntary  general  appearance. 
This  proposition  is  undisputed.  But  it  is  sometimes  difficult  to  dis- 
tinguish between  jurisdiction  of  the  person  and  jurisdiction  of  the 
subject-matter. 

2.  Jurisdiction  of  the  Person.  —  A  voluntary  general  appearance 
submits  the  person  of  the  defendant  to  the  jurisdiction  of  the  court.60 


Drake  v.  Achison,  4  G.  Gr.  (Iowa)  297. 

But  this  provision  as  to  the  effect 
of  special  appearance  is  construed  not 
to  refer  to  jurisdictional  matters,  but 
only  to  the  matter  of  service  of  the 
notice.  Cibula  v.  Pitts  Sons,  etc.  Co., 
48  Iowa  528. 

In  Texas  if  the  motion  on  special 
appearance  is  overruled  it  constitutes 
a  general  appearance,  and  if  sustained 
is  equivalent  to  general  appearance  at 
the  next  term.  Galveston,  etc.  E.  Co. 
v.  Gonzales,  151  U.  S.  496,  14  Sup. 
Ct.  401,  38  L.  ed.  248;  Mexican  Cent. 
E.  Co.  V.  Pinkney,  149  U.  S.  194,  13  Sup. 
Ct.  &59,  37  L.  ed.  699;  Southern  Pae.  E. 
Co.  v.  Denton,  146  U.  S.  202,  13  Sup. 
Ct.  44,  36  L.  ed.  943;  Pace  v.  Potter, 
85  Tex.  473,  22  S.  W.  300;  Legion  of 
Honor  v.  Larmour,  81  Tex.  71,  16  S. 
W.  633;  Aetna  L.  Ins.  Co.  v.  Hanna, 
81  Tex.  487,  17  S.  W.  35;  St.  Louis, 
etc.  E.  Co.  v.  Whitley,  77  Tex.  126, 
13  S.  W.  853;  Sam  v.  Hochstadler,  76 
Tex.  162,  13  S.  W.  535;  Yorke  v.  State, 
73  Tex.  651,  11  S.  W.  869;  Feible- 
man  ??.  Edmonds,  69  Tex.  334,  6  S. 
W.  417;  Central,  etc.  Co.  v.  Morris, 
68  Tex.  49,  3  S.  W.  457  (discussing 
the  statute);  Wootters  v.  Kauffman, 
67  Tex.  488,  496,  3  S.  W.  465;  Eabb 
v.  Eogers,  67  Tex.  335,  3  S.  W. 
303;    Western,    etc.    Co.    v.    Anderson, 
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97  Tex.  432,  79  S.  W.  516;  Mis- 
souri, K.  &  T.  E.  Co.  v.  Scoggin  (Tex. 
Civ.  App.),  123  S.  W.  229;  Cassidy  v. 
Willis,  33  Tex.  Civ.  App.  289,  78  S. 
W.  40;  Westinghouse  V.  Troell,  30  Tex. 
Civ.  App.  200,  70  S.  W.  324;  Fair- 
banks v.  Blum,  2  Tex.  Civ.  App.  479, 
21   S.  W.   1009. 

43.  Louden  Mach.  Co.  V.  American 
M.  I.  Co.,  127  Fed.  1008. 

44.  See  supra,  II,  B,  3. 
Appearance    gratis    being    voluntary, 

its  effect  is  also  the  subject  of  infra, 
III,  E,  F. 

Its  effect  is  the  same  as  a  volun- 
tary appearance.  McTaggart  v.  Toothe, 
10  Ont.  Pr.   261. 

45.  Austin  v.  Dufour,  110  111.  85; 
Hopkins  v.  Donaho,  4  Tex.  336. 

46.  Supra,  II,  B,  3;  infra,  III,  E.  F. 

47.  Daley  v.  Iselin,  212  Pa.  279,  61 
Atl.  919. 

48.  Eomaine  v.  Union  Ins.  Co.,  28 
Fed.  625. 

49.  For  the  effect  of  these  appear- 
ances reference  must  be  had  to  supra, 
II,  B,  3,  and,  since  optional  appear- 
ance is  always,  and  subsequent  appear- 
ance is  sometimes,  voluntary,  the  de- 
cisions under  infra,  III,  F,  should  be 
examined. 

50.  U.  S. — Fitzgerald,  etc.  Co.  r. 
Fitzgerald,  137  U,   S.   98,   11   Sup.   Ct. 
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And  this  is  true  though  the  defendant  appearing  is  a  non-resident 


36,  34  L.  ed.  608;  Sugg  V.  Thornton, 
132  U.  S.  524,  10  Sup.  Ct.  163,  33  L. 
ed.  447;  Shields  v.  Thomas,  18  How. 
253,  15  L.  ed.  209;  Knapp,  etc.  Co.  v. 
Drew,  160  Fed.  413,  87  C.  C.  A.  365; 
Beamer  r.  Werner,  159  Fed.  99,  86  C. 
C.  A.  289;  Benker  v.  Meyer,  154  Fed. 
290,  83  C.  C.  A.  270;  Robinson  v.  Sea 
View  R,  Co.,  169  Fed.  319;  Wells  v. 
Clark,  136  Fed.  462;  Plaut  v.  Bay  Rum, 
165  Fed.  942;  Hatch  v.  Ferguson,  57 
Fed.  966;  Romaine  v.  Union  Ins.  Co., 
28  Fed.  625;  Fife  r.  Bohlen,  22  Fed. 
878;  LaMothe  Mfg.  Co.  r.  Nat.  Tube 
Wks.,  15  Blatchf.  432,  14  Fed.  Cas.  No. 
8,033;  Pond  v.  Vt.  Val.  R.  Co.,  12 
Blatchf.  280,  296,  19  Fed.  Cas.  No. 
11,265.  Ala.  —  Merchants,  etc.  Co.  v. 
Troy  Groc.  Co.,  150  Ala.  128,  43  So.  208; 
Lee  V.  Huston,  20  Ala.  301;  Freeman 
v.  McBroom,  11  Ala.  943;  Bates  V. 
Bank,  2  Ala.  689.  Ark.  — Epps  v. 
Sasby,  43  Ark.  545.  Cal. — Hibernia 
Sav.  &  Loan  Soc.  v.  Lewis,  117  Cal. 
577,  47  Pac.  602,  49  Pac.  714;  Ghira- 
delli  v.  Greene,  56  Cal.  629;  Mahoney 
v.  Middleton,  41  Cal.  41;  Mahlstadt  V. 
Blanc,  34  Cal.  577;  Carpentier  v.  Oak- 
land, 30  Cal.  439;  Hayes  v.  Shattuck, 
21  Cal.  51;  In  re  Cohen,  5  Cal.  495; 
Blackburn  r.  Bucksport,  etc.  Co.,  7 
Cal.  App.  649,  95  Pac.  668;  Ennis- 
Brown  Co.  v.  Hurst,  1  Cal.  App.  752, 
82  Pac.  1056.  Colo. — Smith  v.  District 
Court,  4  Colo.  235.  Conn. — Fowler  v. 
Bishop,  32  Conn.  199,  208.  Fla.— East 
Coast  Lumb.  Co.  r.  Ellis-Young  Co.,  50 
Fla.  215,  39  So.  197;  Smith  v.  Bulkey, 
15  Fla.  64;  Florida  R.  Co.  v.  Gensler, 
14  Fla.  122.  Ga.— Mumford  v.  Solo- 
mon, 68  S.  E.  1075;  Varner  v.  Rad- 
cliff,  59  Ga.  448.  HI.  —  Warren  v. 
Cook,  116  111.  199,  5  N.  E.  538;  Kelly 
v.  Donlin,  70  111.  378,  387;  Marlin  V. 
Judd,  60  HI.  78;  Hambleton  r.  People, 
44  111.  458;  Lawrence  v.  Jarvis,  32  111. 
304,  310;  Crull  V.  Keener,  18  HI.  65; 
Thompson  V.  Emmert,  15  HI.  415; 
Welch  v.  Sykes,  8  111.  197.  44  Am. 
Dec.  689;  Duncan  v.  Charles,  5  HI.  561; 
Champion  o.  Hannahan,  138  HI.  App. 
387;  Paterson  v.  First  Nat.  Bank,  133 
HI.  App.  75;  Rosenbleet  v.  Rosenbleet, 
122  111.  App.  408;  Bradbury  v.  Wauke- 
gan,  etc.  Co.,  113  HI.  App.  600;  Frank- 
lin Life  Ins.  Co.  V.  Hickson,  97  HI. 
App.  387;  Baldwin  v.  Economy  Furn. 
Co.,  70  HI.  App.  49;  Ward  V.  White. 
66  HI.  App.  155;  Middleton  v.  Middle- 


ton,  18  111.  App.  472.  Ind.— Darnell 
v.  State,  90  N.  E.  769;  Sunier  v.  Mil- 
ler, 105  Ind.  393,  4  N.  E.  867;  First 
Nat.   Bank   v.   United    States,   etc.   Co., 

105  Ind.  227,  4  N.  E.  846;  Wabash, 
etc.  Co.  v.  Lash,  103  Ind.  80,  2  N.  E. 
250;  Reed  v.  Bodkin,  68  Ind.  325; 
Willman  r.  Willman,  57  Ind.  500; 
Jelley  v.  Gaff,  56  Ind.  331;  McCor- 
mack  v.  First  Nat.  Bank,  53  Ind.  466; 
Smith  v.  Denman,  48  Ind.  65;  Aurora, 
etc.  Co.  v.  Johnson,  46  Ind.  315;  Ham- 
rick  v.  Danville,  etc.  Co.,  32  Ind.  347; 
Vanschoiack  v.  Farrow,  25  Ind.  310; 
Albertson  v.  Williams,  23  Ind.  612; 
Coplinger  v.  Steamboat,  14  Ind.  481. 
Ind.  Ter.  —  Springston  v.  Wheeler,  3 
Ind.  Ter.  388,  58  S.  W.  658.  la.— Finn 
r.  District  Court,  123  N.  W.  1066; 
Mudge  v.  Livermore,  123  N.  W.  199; 
Hamilton    V.    Hamilton,    129   Iowa   628, 

106  N.  W.  5;  Teller  v.  Equitable  Mut. 
Life  Assn.,  108  Iowa  17,  78  N.  W. 
674;  Lesure  Lumb.  Co.  v.  Mutual  Fire 
Ins.  Co.,  101  Iowa  514,  70  N.  W.  761; 
Auspach  r.  Ferguson,  71  Iowa  144,  32 
N.  W.  249;  Johnson  v.  Tostevin,  60 
Iowa  46,  14  N.  W.  95;  Shaw  v.  Nat. 
State  Bank,  49  Iowa  179.  Kan  — 
Greenwell  v.  Greenwell,  26  Kan.  530; 
Sinister  v.  Finan,  19  Kan.  114;  N.  M. 
R.  Co.  r.  Akers,  4  Kan.  453,  468.  Ky. 
Asher  v.  Cornett,  113  S.  W.  131;  Pen- 
dleton r.  Pendleton,  112  S.  W.  674; 
Maysville,  etc.  Co.  v.  Ball,  108  Ky. 
241,  56  S.  W.  188;  Baker  v.  Louisville, 
etc.  Co.,  4  Bush  619,  623;  Thomas  r. 
Perrv,  6  J.  J.  Marsh.  556:  Jones  r. 
Grugett,  1  Bibb  447;  National  B.  &  L. 
Assn.  v.  Galagher,  21  Ky.  L.  Rep. 
1140,  54  S.  W.  209;  Cavanaugh  v.  Wil- 
son, 18  Ky.  L.  Rep.  175,  35  S.  W.  918. 
La. — Gouner  v.  Missouri,  etc.  Co.,  123  La. 
964,  49  So.  657;  Bernstein  v.  Dalton, 
etc.  Co.,  122  La.  412;  47  So.  453;  Pra- 
ter v.  Craighead,  118  La.  627,  43  So. 
258;  Union,  etc.  Co.  V.  Sonnefield,  113 
La.  436,  37  So.  20;  Ferguson  v.  Glaze, 
10  La.  Ann.  635.  Me.— West  Cove 
Grain  Co.  r.  Bartley,  105  Me.  293,  74 
Atl.  730;  Flint  v.  Comley,  95  Me.  251, 
49  Atl.  1044;  Thornton  V.  Leavitt,  63 
Me.  384.  Md.  —  Young  V.  Citizens 
Bank,  31  Md.  66.  Mass.  —  Rothschild 
v.  Knight,  176  Mass.  48,  57  N.  E.  337; 
Pierce  v.  Equitable  Assur.  Soc,  145 
Mass.  56,  12  N.  E.  858,  1  Am.  St.  Rep. 
433;  Loomis  v.  Wadhams,  8  Gray  557; 
Bodurtha    v,    Goodrich,    3     Gray    508. 
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of  the  jurisdict'  >n  in  which  the  case  is  pending.51    A  defendant  can 
be  subjected  to  the  jurisdiction  of  the  court  only  by  actual  service 


Mich. — Golden  Star  Lodge  v.  Watter- 
son,  158  Mich.  696,  123  N.  W.  610; 
Butcher  v.  Cappon  &  B.  Leather  Co., 
148  Mich.  552,  112  N.  W.  110;  Dunlap 
v.  Byers,  110  Mich.  109,  67  N.  W.  1067; 
Ferguson  v.  Oliver,  99  Mich.  161,  58 
N.  W.  43,  41  Am.  St.  Kep.  493;  Cof- 
rode  V.  Circuit  Judge,  79  Mich.  332,  44 
N.  W.  623,  7  L.  E.  A.  511.  Minn.— 
Holden  V.  Greve,  41  Minn.  173,  42  N. 
W.  861.  Miss. — New  Orleans,  etc.  Co. 
v.  Wallace,  50  Miss.  244.  Mo.  —  State 
V.  Scott,  104  Mo.  26,  15  S.  W.  987,  17 
S.  W.  11;  Tippack  v.  Briant,  63  Mo. 
580,  584;  Clark  v.  Brotherhood,  99  Mo. 
App.  687,  692,  74  S.  W.  412;  Holmes 
Organ  Co.  v.  Pettit,  34  Mo.  App.  536; 
Kice  V.  Indianapolis  &  St.  L.  B.  Co., 
3  Mo.  App.  27.  Neb. — Summit  Lumb. 
Co.  v.  Cornell-Yale  Co.,  85  Neb.  468, 
123  N.  W.  444;  Perrine  v.  Knights, 
etc.  Co.,  71  Neb.  267,  98  N.  W.  841, 
101  N.  W.  1017;  Linton  V.  Heye,  69 
Neb.  450,  95  N.  W.  1040,  111  Am.  St. 
Bep.  556;  Fisk  v.  Thorp,  60  Neb.  713, 
84  N.  W.  79;  Ragan  v.  Morrill,  43  Neb. 
361,  61  N.  W.  590;  Stephen  v.  Ne- 
braska &  I.  Ins.  Co.,  29  Neb.  187,  45 
N.  W.  284;  Howard  v.  Jay,  25  Neb. 
279,  41  N.  W.  148;  Cozine  v.  Hatch, 
17  Neb.  694,  24  N.  W.  389;  Warren  v. 
Deck,  17  Neb.  241,  22  N.  W.  462; 
Thrailkill  v.  Daily,  16  Neb.  114,  19  N. 
W.  595.  Nev. — Frankel  v.  Creditors, 
20  Nev.  49,  14  Pac.  775.  N.  H.— 
March  v.  Eastern  R.  Co.,  40  N.  H.  548, 
583,  77  Am.  Dec.  732;  Wright  v.  Boyn- 
ton,  37  N.  H.  9,  72  Am.  Dec.  319; 
Downer  v.  Shaw,  22  N.  H.  281.  N.  J. 
Sayre  &  Fisher  Co.  v.  Griefen,  72  N. 
J.  L.  1,  60  Atl.  513;  See  v.  Heppen- 
heimer,  69  N.  J.  Eq.  36,  61  Atl.  843, 
861.  N.  Y. — Attorney  General  v.  Guar- 
dian, etc.  Co.,  77  N.  Y.  272;  Ward  v. 
Boy,  69  N.  Y.  96;  McCormick  V.  Penn- 
sylvania R.  Co.,  49  N.  Y.  303;  Shum- 
way  V.  Stillman,  6  Wend.  447;  Noves 
v.  Butler,  6  Barb.  610;  Stoddard'  v. 
Holmes,  1  Cow.  245.  N.  C. — Bryson 
v.  Southern  R.  Co.,  141  N.  C.  594,  54 
S.  E.  434.  Ohio.— O'Neal  v.  Blessing, 
34  Ohio  St.  33;  Mvers  v.  Smith,  29 
Ohio  St.  120,  126;  *  Watson  v.  Paine, 
25  Ohio  St.  340;  Hammond  v.  Ham- 
mond, 21  Ohio  St.  620,  626.  Ore.— 
McAnish  v.  Grant,  44  Ore.  57,  74  Pac. 
396;   White   v.   Thompson,   3   Ore.   115. 
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Pa.— Daley  v.  Iselin,  212  Pa.  279,  61 
Atl.  919;  In  re  Watt's  Est.,  158  Pa.  1, 
27  Atl.  861.  S.  C. — Jenkins  V.  South- 
ern R.  Co.,  73  S.  C.  292,  53  S.  E.  481; 
Greenwood,  etc.  Co.  v.  Williams,  71  S. 
C.  421,  51  S.  E.  272;  Townes  17.  City 
Council,  46  S.  C.  15,  23  S.  E.  984;  Ex 
parte  Perry  Stove  Co.,  43  S.  C.  176, 
20  S.  E.  980.  Tenn. — Straus  v.  Weil, 
5  Coldw.  120;  Bank  of  Tennessee  V. 
Anderson,  3  Sneed  669;  Shelby  V.  John- 
son, 7  Humph.  503;  Agee  v.  Dement,  1 
Humph.  332.  Tex.— State  v.  Snyder, 
66  Tex.  687,  695,  18  S.  W.  106;  Glass 
V.  Smith,  66  Tex.  548,  2  S.  W.  195; 
Wilson  v.  Zeigler,  44  Tex.  657;  Muel- 
ler v.  Heidemeyer,  49  Tex.  Civ.  App. 
259,  109  S.  W.  447;  Artusy  v.  Hous- 
ton, etc.  Co.  (Tex.  Civ.  App.),  94  S.  W. 
1106;  Smithers  v.  Smith,  35  Tex.  Civ. 
App.  508,  80  S.  W.  646,  rehearing,  98 
Tex.  83,  81  S.  W.  283;  Talbott  v.  Plan- 
ters Oil  Co.,  12  Tex.  Civ.  App.  49,  33 
S.  W.  745.  Utah.— Needham  v.  Salt 
Lake  City,  7  Utah  319,  26  Pac.  960. 
Vt.— Blood  V.  Crandall,  28  Vt.  396. 
Va.  —  O'Brien  v.  Stephens,  11  Gratt. 
610.  W.  Va.— Frank  v.  Zeigler,  46  W. 
Va.  614,  33  S.  E.  761;  Wetherill  v. 
McCloskey,  28  W.  Va.  195;  Wandling 
v.  Straw,  25  W.  Va.  692,  700;  State  v. 
Rawson,  25  W.  Va.  23,  28;  Baker  v. 
Oil  Tract  Co.,  7  W.  Va.  454,  462;  Rit- 
tenhouse  v.  Harman,  7  W.  Va.  380, 
387.  Wis. — Garland  V.  McKittrick,  52 
Wis.  261,  9  N.  W.  160;  Egan  v.  Seng- 
piel,  46  Wis.  703,  707,  1  N.  W.  467; 
Lindauer  v.  Clifford,  44  Wis.  597; 
Congar  v.  Galena,  etc.  Co.,  17  Wis.  477. 

Entry  in  Docket. — An  entry  in  the 
appearance  docket  is  not  indispensable 
to  jurisdiction  of  the  person.  Toliver 
V.  Morgan,  75  Iowa  619,  34  N.  W.  858. 

51.  U.  S.  —  Fitzgerald,  etc.  Co.  v. 
Fitzgerald,  137  U.  S.  98,  11  Sup.  Ct.  36, 
34  L.  ed.  608;  Shields  v.  Thomas,  18 
How.  253,  15  L.  ed.  209;  Knapp,  etc. 
Co.  v.  Drew,  160  Fed.  413,  87  C.  C.  A. 
365;  Beamer  v.  Werner,  159  Fed.  99, 
86  C.  C.  A.  289;  Wells  v.  Clark,  136 
Fed.  462. 

Ala.  —  Merchants,  etc.  Co.  v.  Troy 
Groc.  Co.,  150  Ala.  128,  43  So.  208. 
Ga.  —  Varner  v.  Radcliffe,  59  Ga.  448; 
Loyd  v.  Hicks,  31  Ga.  140.  la.— 
Mudge  V.  Livermore,  123  N.  W.  199; 
Johnson  v.  Tostevin,  60  Iowa  46, 14  N. 
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or  by  voluntary  appearance  and  submission  to  the   jurisdiction.52 
At  common  law  jurisdiction  of  the  person  was  not  deemed  complete 
until  appearance.53     This  submission  to  the  jurisdiction  by  appear- 
ance extends  to  all  sorts  of  suits  and  proceedings,54  and  to  all  sorts 


W.  95.  Me.— Mahan  v.  Sutherland,  73 
Me.  158.  Mass. — Pierce  v.  Equitable 
Assur.  Soc,  145  Mass.  56,  12  N.  E. 
858.  Mich.  —  Golden  Star  Lodge  v. 
Watterson,  158  Mich.  696,  123  X.  W. 
610;  Ferguson  v.  Oliver,  99  Mich.  161, 
58  N.  W.  43,  41  Am.  St.  Eep.  493. 
Miss. — New  Orleans,  etc.  Co.  v.  Wal- 
lace, 50  Miss.  244.  Mo. — Holmes  Or- 
gan Co.  v.  Pettit,  34  Mo.  App.  536. 
Mont. — Stevens  v.  Hartley,  2  Mont. 
504.  N.  H.— March  v.  Eastern  E.  Co., 
40  N.  H.  548,  77  Am.  Dec.  732; 
Downer  v.  Shaw,  22  N.  H.  281.  N.  J. 
See  v.  Heppenheimer,  69  N.  J.  Eq.  36, 
61  Atl.  843,  861.  N.  Y.— McCormick 
v.  Pennsylvania,  etc.  Co..  49  N.  Y.  303. 
Tex.— Campbell  v.  Wilson,  6  Tex.  379. 
W.  Va.— Baker  v.  Oil  Tract  Co.,  7  W. 
Va.  454,  462;  Eittenhouse  v.  Harman, 
7  W.  Va.  380,  387.  Wis.— Zitske  r. 
Goldberg,   38   Wis.   216,  234. 

And  this  applies  to  corporations  of 
another  state.  New  Orleans,  etc.  Oo. 
v.  Wallace,  50  Miss.  244;  March  v. 
Eastern  R.  Co.,  40  N.  H.  548,  77  Am. 
Dec.  732;  Downer  r.  Shaw,  22  N.  H. 
281.  In  Hunter  W.  Finch  &  Co.  v. 
Zenith  Furnace  Co.,  245  HI.  586,  92 
N.  E.  521,  "the  court  had  jurisdiction 
of  the  person  of  the  defendant  by  its 
"voluntary  appearance  and  by  filing 
the  plea  of  the  general  issue  and  en- 
tering into  a  recognizance  to  pay  any 
judgment  that  might  be  recovered." 

And  non-resident  defendants  may  be 
held  under  the  jurisdiction  of  the 
court  in  an  equity  case  when  it  orders 
chancery  pleadings  to  be  stricken  out 
and  pleadings  in  law  to  be  substituted. 
Mudge  v.  Livermore  (Iowa),  123  N. 
W.  199;  Flint  v.  Comley,  95  Me.  251, 
49  Atl.  1044. 

And  when  the  non-resident  defend- 
ant dismisses  his  defense  it  does  not 
divest  the  iurisdiction.  Ferguson  r. 
Oliver,  99  Mich.  161,  58  N.  W.  43,  41 
Am.  St.  Eep.  493. 

52.  U.  S.— The  Lowlands,  147  Fed. 
986.  Colo.— Great  Western  Min.  Co. 
V.  Woodmas  Min.  Co.,  12  Colo.  46,  54, 
20  Pac.  771,  13  Am.  St.  Eep.  204.  111. 
Hambleton  v.  People,  44  HI.  458.  Ind. 
Willman  V.  Willman,  57  Ind.  500;  Cop- 


linger  v.  Steamboat,  14  Ind.  481.  la. — 
Nixon  v.  Downey,  42  Iowa  78.  W.  Va. 
Wandling  v.  Straw,  25  W.  Va.  692. 
700. 

And  a  state  court  can  acquire  no 
jurisdiction  over  a  non-resident,  when 
served  without  the  state,  except  by 
his  voluntary  appearance  and  submis- 
sion to  the  jurisdiction.  Sugg  v. 
Thornton,  132  U.  S.  524,  10  Sup.  Ct. 
163,  33  L.  ed.  447;  Weatherbee  r. 
Weatherbee,  20  Wis.  499.  But  when 
he  appears  a  personal  judgment  may 
be  rendered  against  him.  Yarner  V. 
Radcliffe,  59  Ga.  448.  But  a  judgment 
without  service  or  appearance  is  of 
course  void.  Cal. —  Grav  v.  Hawes,  8 
Cal.  562,  569.  Ky. —  Long  v.  Mont- 
gomery, 6  Bush  394;  Schaefer  v.  Gates, 
2  B.  Mon.  453.  Md.  —  Clark  v.  Bryan, 
16  Md.  171.  Tenn.  —  Paper  Co.'  r. 
Shver,  108  Tenn.  444,  67  S.  W.  856,  58 
L.  R.  A.  173. 

Such  a  judgment  is  void  in  another 
state.  Eoberts  v.  Caldwell,  5  Dana 
(Ky.)  512;  Glass  v.  Smith,  66  Tex.  548, 
2  S.  W.  195. 

So  of  a  foreign  corporation.  Con- 
gar  v.  Galena,  etc.  Co.,  17  Wis.  477. 

In  Wisconsin  it  is  held  that  appear- 
ance is  "equivalent  to  personal  serv- 
ice," so  that  the  clerk  may  enter 
judgment.  Egan  v.  Sengpiel,  46  Wis. 
703.  707,  1  N.  W.  467,  folloicv.ig  Lind- 
auer  v.  Clifford,  44  Wis.  597,  and 
overruling  Xorthrap  V.  Shepard,  26 
Wis.  220;  Morrison  v.  Austin,  14  Wis. 
601;  Moyer  v.  Cook,  12  Wis.  335. 

And  under  the  Louisiana  code  prac- 
tice, providing  that  the  plea  to  the 
merits  is  a  submission  to  the  juris- 
diction, a  general  appearance  without 
plea  is  not  such  a  submission.  Gold- 
stein v.  New  Orleans,  38  Fed.  626; 
Marqueze  v.  LeBlanc,  29  La.  Ann.  194. 

53.  Michew  v.  McCoy,  3  Watts  &  S. 
(Pa.)   501. 

54.  In  Attachment  Ex  Parte. — U. 
S. — Fitzgerald,  etc.  Co.  v.  Fitzgerald, 
137  V.  S.  98,  11  Sup.  Ct.  36,  34  L.  ed. 
608;  Beamer  v.  Werner,  159  Fed.  99, 
86  C.  C.  A.  289.  Ala.  —  Merchants, 
etc.    Co.    v.    Troy    Groc.    Co.,   150    Ala. 
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of  persons  sui  juris  and  in  all  capacities.55    The  appearance  is  of  the 
same  effect  though  made  before  return  day.56 

In  both  law  and  equity,  however,  an  appearance  for  the  sole  purpose 
of  objecting  to  the  jurisdiction  of  the  person  does  not  confer  juris- 
diction.57   Anything  more  than  that,  however,  is  a  general  appear- 


128,  43  So.  208.  Mich. — Butcher  v. 
Cappon  &  B.  Leather  Co.,  148  Mich. 
552,  112  N.  W.  110.  S.  C— Ex  parte 
Perry  Stove  Co.,  43  S.  C.  176,  20  S.  E. 
980. 

Before  Justice  of  the  Peace. — Neb. 
Howard  v.  Jay,  25  Neb.  279,  41  N.  W. 
148.  N.  Y—  Stoddard  v.  Holmes,  1 
Cow.  245.  Ohio. — O'Neal  v.  Blessing, 
34  Ohio  St.  33.  Tex.— Artusy  v.  Hous- 
ton, etc.  Co.  (Tex.  Civ.  App.),  94  S.  W. 
1106. 

Admiralty. — Plaut  v.  Bay  Bum,  165 
Fed.  941. 

Cross-Complaint  and  Counterclaim. — 
Middleton  v.  Middleton,  18  111.  App. 
472;  Smithers  v.  Smith,  35  Tex.  Civ. 
App.  508,  80  S.  W.  646,  rehearing  98 
Tex.  83,  81  S.  W.  283;  Mueller  v.  Heide- 
meyer,  49  Tex.  Civ.  App.  259,  109  S. 
W.  447;  Talbott  r.  Planters  Oil  Co.,  12 
Tex.  Civ.  App.  49,  33  S.  W.  745. 

And  the  appearance  to  the  counter- 
claim holds  good,  even  though  the 
plaintiff  dismisses  his  original  suit. 
Talbott  v.  Planters  Oil  Co.,  12  Tex. 
Civ.  App.  49,  33  S.  W.  745. 

Garnishment.  —  Garland  v.  McKitt- 
rick,  52  Wis.  261,  9  N.  W.  160. 

On  Appeal.  —  Conn.  —  Fowler  v. 
Bishop,  32  Conn.  199.  Ohio.— O'Neal 
v.  Blessing,  34  Ohio  St.  33.  Tex.-- 
Artusy  v.  Houston,  etc.  Co.  (Tex.  Civ. 
App.),  94  S.  W.  1106. 

One  Made  Defendant  on  His  Own 
Application.  —  Smith  v.  Denman,  48 
Ind.  65;  Eagan  v.  Morrill,  43  Neb.  361, 
61  N.  W.  590. 

Intervention. — President,  etc.  V.  Mer- 
ritt,  59  Fed.  6. 

Interpleader.  —  Holmes  Organ  Co.  v. 
Pettit,   34  Mo.  App.   536. 

Mandamus. — Golden  Star  Lodge  v. 
Watterson,  158  Mich.  696,  123  N.  W. 
610. 

Quo  Warranto. — Hambleton  v.  Peo- 
ple, 44  111.  458. 

Probate. — Camplin  v.  Jackson,  34 
Colo.  447,  83  Pac.  1017;  In  re  Watts' 
Estate,   158   Pa.    1,    27   Atl.    861. 

Before  Assessors.  —  In  re  McLean, 
138  N.  Y.  158,  33  N.  E.  821,  20  L.  E. 
A.  389. 
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Before  Tax  Collector. — Warren  v. 
Cook,  116  111.  199,  5  N.  E.  538. 

But  appearance  in  a  proceeding 
against  land  for  collection  of  taxes 
does  not  change  proceeding  to  one  in 
personam.  People  v.  Dragstrau,  100 
111.  286. 

Venue  and  Change  of  Venue. — Cal. 
Mahlstadt  v.  Blanc,  34  Cal.  577.  111. — 
Duncan  v.  Charles,  5  111.  561.  Ind. — 
Wabash,  etc.  Co.  v.  Lash,  103  Ind.  80, 
2  N.  E.  250. 

See  infra,  III,  F,  5. 

In  Rem. — Lehigh  Val.  E.  Co.  v.  Han- 
ley  (Pa.),  10  Atl.  4;  Straus  v.  Weil,  5 
Coldw.   (Tenn.)   120. 

Rule  To  Show  Cause.  —  In  re  Cohen, 
5  Cal.  495. 

Bankruptcy.  —  Knapp,  etc.  Co.  v. 
Drew,  160  Fed.  413,  87  C.  C.  A.  365. 

Insolvency. — Frankel  V.  Creditors,  20 
Nev.  49,  14  Pac.  775. 

Divorce. — Middleton  v.  Middleton,  18 
111.  App.  472. 

Writ  of  Error. — Benker  v.  Meyer, 
154  Fed.  290,  83  C.  C.  A.  270.  See 
supra,  II,  B,  2,  and  infra,  III,  F. 

Amended  Complaint. — Amended  com- 
plaint does  not  discharge  the  jurisdic- 
tion.    Healy  v.  Aultman,  6  Neb.  349. 

In  Equity. — Sanderson  v.  Bishop,  171 
Fed.  769. 

55.  Administrator. — Young  v.  Citi- 
zens   Bank,  31  Md.  66. 

Witness.  —  Finn  v.  Winneshiek 
(Iowa),  123  N.  W.  1066. 

Even  an  Attorney. — In  re  Watts'  Es- 
tate, 158  Pa.  1,  27  Atl.  861,  866. 

Indiana  Courts. — Appearance  waives 
the  objection  that  the  courts  of  the 
Cherokee  Nation  have  no  jurisdiction 
over  a  white  man.  Mehlin  v.  Ice,  56 
Fed.  12,  19,  5  C.  C.  A.  403. 

Appearance  by  one  not  a  party  to 
the  bill  will  not  confer  jurisdiction  of 
the  person.  Frank  v.  Zeigler,  46  W. 
Va.  614,  33  S.  E.  761. 

56.  Howard  v.  Jay,  25  Neb.  279,  41 
N.  W.  148. 

57.  U.  S. — Beck,  etc.  Co.  v.  Wacker, 
etc.  Co.,  76  Fed.  10,  22  C.  C.  A.  11; 
Halstead  V.  Manning,  34  Fed.  565; 
Elgin  Can.  Co.  v.  Atchison,  etc.  Co.,  24 
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ance,  and  gives  jurisdiction,  as,  for  example,  asking  for  time  to  an- 
swer.58 

When  the  lack  of  jurisdiction  of  the  person  does  not  appear  on 
the  face  of  the  record,  a  defendant  may  join  with  his  plea  to  the 
jurisdiction  pleas  to  the  merits  without  waiving  the  question  of 
jurisdiction.89 

Both  plaintiff  and  defendant  may  come  voluntarily  before  the 
court  and  thereby  submit  their  persons  to  the  jurisdiction.60 

Under  the  old  practice  in  Tennessee  the  objection  to  the  jurisdic- 
tion of  the  person  must  have  been  taken  by  a  plea  in  abatement.81 
And  under  that  practice  it  was  held  that  if  a  plea  to  the  jurisdiction 
be  made  by  attorney,  the  benefit  of  it  is  lost  because  the  recognition 
of  the  attorney  by  the  court  is  a  submission  to  the  jurisdiction.62 
And  even  a  motion  to  quash  the  service  has  been  held  to  enter  the 
appearance  of  the  defendant.63 

Eemoval  to  Federal  Court.  —  The  effect  of  a  petition  to  remove  a  case 
to  the  federal  court  has  been  discussed  elsewhere.64    It  has  been  held 


Fed.  866.  DL— MeNab  V.  Bennett,  66 
111.  157;  Klemm  v.  Dewes,  28  111.  317; 
Johnson  i\  Buell,  26  111.  66;  Pooler  V. 
Southwiek,  126  111.  App.  264;  Graves 
V.  Whitney,  49  111.  App.  435;  Gifford  V. 
Tucker,  2  111.  App.  330.  Ky.— Bar- 
bour v.  Newkirk,  83  Ky.  530.  La. — 
Billiu  V.  White,  15  La.  Ann.  624;  Bonner 
V.  Brown,  10  La.  Ann.  334.  Md.-Mc- 
Sherry  r.  McSherry,  77  Atl.  653.  Mo. 
Huttig,  etc.  Co.  V.  Springfield,  etc. 
Co.,  140  Mo.  App.  374,  124  S.  W.  1094; 
Anderson  V.  Anderson,  55  Mo.  App. 
268,  275.  N.  H. — Woodbury  r.  Swan, 
58  N.  H.  380.  S.  C— Whetstone  v. 
Livingston,  54  S.  C.  539,  32  S.  E.  561. 
See  infra,  III,  F. 

Demurrer  to  the  Jurisdiction. — A  de- 
murrer to  the  jurisdiction  will  not  con- 
fer jurisdiction.  Halstead  v.  Manning, 
34  Fed.  565. 

Amendment  of  Plea  to  the  Jurisdic- 
tion.— A  motion  to  amend  a  plea  to 
the  jurisdiction  does  not  confer  juris- 
diction. Pooler  v.  Southwiek,  126  111. 
App.  264. 

Motion  in  Behalf  of  Another. — Join- 
ing in  a  motion  to  set  aside  service 
on  a  co-defendant  does  not  confer 
jurisdiction.  Beck,  etc.  Co.  V.  Wacker, 
etc.  Co.,  76  Fed.   10,  22  C.  C.  A.  11. 

Attacking  Deposition. — Presence  for 
the  purpose  of  attacking  a  deposition 
does  not  submit  the  defendant's  per- 
son to  jurisdiction  of  the  court.  An- 
derson r.  Anderson,  55  Mo.  App.  268, 
275. 

58.  Jelley  r.  Gaff,  56  Ind.  331,  336; 
supra,  IT,  B,  2. 


59.  Little  V.  Harrington,  71  Mo. 
390;  Kingman,  etc.  Co.  v.  Bantley 
Bros.  Hdw.  Co.,  137  Mo.  App.  308,  118 
S.  W.  500;  Sheehan,  etc.  Co.  V.  Sims,  36 
Mo.  App.  224,  237;  Linton  v.  Heye,  69 
Xeb.  450,  95  N.  W.  1040,  111  Am.  St. 
Rep.  556. 

But  he  cannot  join  a  counterclaim 
with  a  plea  to  the  jurisdiction  of  the 
person.     Linton  v.  Heye,  supra. 

60.  Shuster  v.  Finan,  19  Kan.  114 
(this  case  was  in  a  form  cognizable  by 
justice  of  the  peace  only  and  was  sent 
to  the  district  court  bv  consent);  Hun- 
ter v.  Stewart,  23  W.  Va.  549. 

61.  Agee  v.  Dement,  1  Humph. 
(Tenn.)   332. 

62.  Bank  of  Tennessee  v.  Anderson, 
3  Sneed  (Tenn.)  669;  Shelby  v.  John- 
son, 7  Humph.  (Tenn.)  503.  Contra, 
Fell  v.  Gorman,  144  Mich.  521,  108  N. 
W".  282. 

63.  National  B.  &  L.  Assn.  v.  Gal- 
lagher, 21  Ky.  L.  Rep.  1140,  54  S.  W. 
209.  But  this  case  is  not  followed 
elsewhere. 

64.  Supra,  II,  B,  2. 

Appearing  to  object  to  jurisdiction 
and  to  remove  to  the  federal  court  is 
not  a  general  appearance.  Com.  Mut. 
Ace.  Co.  v.  Davis,  213  U.  S.  245,  29 
Sup.  Ct.  445,  53  L.  ed.  782. 

A  motion  to  quash  service  made  on 
special  appearance  in  a  state  court 
and  overruled  may  be  renewed  in  the 
federal  court  after  removal.  Lathrop- 
Shea  Co.  v.  Interior,  etc.  Co.,  150  Fed. 
666. 

And  pleas  to  the  jurisdiction  on  the 
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that  a  motion  to  remove  to  the  federal  court  is  such  an  appearance 
as  to  give  the  state  court  jurisdiction  of  the  person  without  cita- 
tion,66 but  it  is  said  that  if  such  appearance  is  specially  limited  and 
expressly  states  that  the  citation  is  not  waived  it  will  not  give  juris- 
diction.66 

An  appearance  in  a  contempt  proceeding  for  violation  of  an  injunction 
will  not  give  jurisdiction  of  the  person  in  a  main  action.67 

General  Appearance  After  Motion  To  Quash.  —  There  is  much  dispute 
as  to  the  effect  of  a  general  appearance  after  motion  to  quash  over- 
ruled, whether  such  general  appearance  is  a  submission  to  the  juris- 
diction or  waiver  of  process  or  defect  in  service.  The  greater  num- 
ber of  the  cases  will  be  found  under  head  of  "Waiver."68  But  a  few 
which  more  specifically  refer  to  jurisdiction  are  collected  in  a  note 
here.69 


ground  of  fraud,  and  that  the  defend- 
ant company  had  no  business  or  prac- 
tice in  the  state,  accompanied  by  peti- 
tion and  bond  for  removal,  do  not  con- 
stitute such  appearance  as  to  confer 
jurisdiction  over  the  defendant.  Lou- 
den Mach.  Co.  v.  American  M.  I.  Co., 
127  Fed.  1008. 

An  appearance  in  a  state  court  to 
plead  to  the  jurisdiction  does  not  con- 
fer jurisdiction  on  a  federal  court  on 
removal.  Elgin  Can.  Co.  v.  Atchison, 
etc.  Co.,  24  Fed.  866. 

Filing  a  petition  for  removal  to  the 
federal  court  does  not  constitute  a 
general  appearance  or  waive  objection 
to  jurisdiction  of  person.  Ahlhauser 
v.  Butler,  50  Fed.  705. 

After  Removal. — A  general  appear- 
ance by  a  non-resident  defendant  in  an 
attachment  after  removal  to  the  fed- 
eral court  converts  the  action  from 
one  in  rem  to  one  in  personam.  Fitz- 
gerald, etc.  Co,  v.  Fitzgerald,  137  U.  S. 
98,  11  Sup.  Ct.  36,  34  L.  ed.  608;  Bea- 
mer  v.  Werner,  159  Fed.  99,  86  C.  C.  A. 
289. 

Agreement  in  a  State  Court. — Agree- 
ing in  a  state  court  to  an  extension  of 
time  to  plead  is  a  submission  to  the 
jurisdiction  and  waives  the  right  to 
remove  to  the  federal  court,  unless  ex- 
ception taken.  Bryson  V.  Southern  R. 
Co.,  141  N.  C.  594,  54  S.  E.  434. 

But  a  removal  to  the  federal  court 
grants  that  court  jurisdiction  of  the 
person.  Friezen  v.  Allemania  Fire  Ins. 
Co.,  30  Fed.  349. 

65.  Prater  <v.  Craighead,  118  La. 
627,  43  So.  258;  Union,  etc.  Co.  v. 
Sonnefield,  113  La.  436,  37  So.   20. 
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66.  Gouner  v.  Missouri,  etc.  Co.,  123 
La.  964,  49  So.  657. 

67.  Beck  v.  Vaughn,  134  Iowa  331, 
111  N.  W.  994. 

Under  Statute.  —  See  supra,  II,  B, 
1,  f. 

68.  Infra,  in,  G. 

69.  Appearance  After  Motion  To 
Quash  Overruled. — That  it  gives  juris- 
diction. Ala. — DeJarnette  v.  Dreyfuss, 
51  So.  932.  111.  —  Paterson,  etc.  Co.  v. 
First  State  Bank,  133  111.  App.  75; 
Rosenbleet  v.  Rosenbleet,  122  111.  App. 
408;  Franklin  Life  Ins.  Co.  v.  Hick- 
son,  97  111.  App.  387.  Pa.— Daley  v. 
Iselin,  212  Pa.  279,  61  Atl.  919. 

"It  is  a  general,  and  we  think  a 
wholesome,  rule  of  practice,  that,  if  a 
defendant  intends  to  rely  upon  a  want 
of  personal  jurisdiction  as  a  defense 
to  a  judgment,  he  must  either  make 
no  appearance,  or,  if  at  all,  for  the 
single  purpose  of  questioning  the  right 
of  the  court  to  proceed;  and,  if  he  do 
more  than  this,  and  appear  for  any 
other  purpose  at  any  stage  of  the  pro- 
ceedings, he  shall  be  held  thereby  to 
waive  all  defects  in  the  original  proc- 
ess, and  to  have  given  the  court  com- 
plete jurisdiction  over  him  for  all  the 
purposes  of  the  action."  Perrine  V. 
Knights,  etc.  Co.,  71  Neb.  267,  98  N. 
W.  841,  101  N.  W.  1017,  quoting  3  Neb. 
220. 

That  it  does  not  give  jurisdiction. 
111.  — State  Bank  of  Chicago  v. 
Thweatt,  111  111.  App.  599,  605.  But 
see  Galveston  City  R.  Co.  v.  Hook,  40 
111.  App.  547.  Kan. — Dickerson  v.  Bur- 
lington &  M.  R.   Co.,  43  Kan.  702,  23 
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Before  a  general  appearance,  and  after  objection  to  the  jurisdiction 
on  special  appearance  has  been  sustained,  the  plaintiff  has  the  right 
to  amend  the  bill  so  as  to  avoid  the  objection.70 

Jurisdiction  Lost.  —  Where  jurisdiction  of  the  person  is  lost,  appear- 
ance restores  it.71 

3.  Jurisdiction  of  Subject-Matter.  —  Appearance  can  never  give 
jurisdiction  of  the  subject-matter,  and  the  rule  that  it  may  give  juris- 
diction of  the  person  is  limited  strictly  to  those  cases  in  which  the 
court  has  jurisdiction  of  the  subject-matter.72  So  where  in  admiralty 
a  ship  was  seized  by  the  marshal  outside  the  territory  of  the  juris- 


Pac.  986.  Mo.— Byler  v.  Jones,  79  Mo. 
261;  Little  v.  Harrington,  71  Mo.  390; 
Christian  v.  Williams,  35  Mo.  App.  297, 
306;  Byler  v.  Jones,  22  Mo.  App.  623. 
Neb.— Hurlburt  v.  Palmer,  39  Neb.  158, 
57  N.  W.  1019.  Tenn.— Willey  v.  Roir- 
den,  2  Baxt.  227. 

An  objection  to  the  jurisdiction  is 
not  waived  by  answering  over,  after 
demurrer,  for  want  of  jurisdiction 
overruled,  where  the  answer  renews 
the  objection,  even  though  the  answer 
contain  pleas  to  the  merits.  Christian 
v.  Williams,  35  Mo.  App.  297,  306. 

But  in  such  case  the  court  shall  set- 
tle the  question  of  jurisdiction  before 
it  proceeds  to  trial  on  the  merits. 
Christian   v.   Williams,  supra. 

See  also,  U.  S— Southern  Pac.  E.  Co 


I  etc.  Co.,  113  111.  App.  600.  Ind.— Sun- 
1  ier  v.  Miller,  105  Ind.  393,  4  N.  E.  867; 
Brady  v.  Richardson,  18  Ind.  1;  Indian- 
apolis, etc.  R.  Co.  v.  Renner,  17  Ind. 
135.  la. — Hynds  v.  Fay,  70  Iowa  433, 
30  N.  W.  683;  Polk  County  v.  Hierb, 
37  Iowa  361;  White  v.  Hampton,  14 
Iowa  66.  Me. — West  Cone  Grain  Co. 
v.  Bartley,  105  Me.  293,  74  Atl.  730; 
Webb  v.  Goddard,  46  Me.  505,  509. 
Mass. — Gray  v.  Thrasher,  104  Mass. 
373;  Loomis  v.  Wadhams,  8  Gray  557; 
Osgood  v.  Thurston,  23  Pick.  110. 
Mich. — Cofrode  V.  Circuit  Judge,  79 
Mich.  332,  44  N.  W.  623,  7  L.  R.  A. 
511;  Pine  Saw  Logs  v.  Sias,  43  Mich. 
356,  5  N.  W.  414;  Woodruff  v.  Young, 
43  Mich.  548,  6  N.  W.  85;  Grand  Rap- 
ids, etc.  R.  Co.  v.  Gray,  38  Mich.  461. 


Denton,   146  U.  S.   202,  13  Sup.  Ct.    Minn.— Lee   v.  Parrett,   25   Minn.    128; 


44,  36  L.  ed.  943;  Baltimore,  etc.  R 
Co.  v.  Freeman,  112  Fed.  237,  50  C.  C. 
A.  211.  Cal. — Lyman  V.  Milton,  44 
Cal.  630.  Ind.— Am.  Mut.  L.  Ins.  Co. 
V.  Mason,  159  Ind.  15,  64  N.  E.  525. 
Minn. — Perkins  v.  Meilicke,  66  Minn. 
409,  69  N.  W.  220. 

A  special  appearance  to  the  ques- 
tion of  jurisdiction  having  been  over- 
ruled, but  not  followed  by  further  act, 
of  course  does  not  give  jurisdiction  of 
the  person.  McNab  v.  Bennett,  66  111. 
157. 

70.  Insurance  Co.  of  N.  A.  v. 
Svendsen,  74  Fed.  346. 

71.  Steinhart  v.  Pitcher,  20  Minn. 
102;  Cron  t;.  Krones,  17  Wis.  401. 

72.  U.  S.— The  Norma,  32  Fed.  411, 
414;  Romaine  v.  Union  Ins.  Co.,  28 
Fed.  625.  Ala. — Freeman  v.  McBroom, 
11  Ala.  943.  Cal.— Arroyo  D.  &  W.  Co. 
v.  Superior  Court,  92  Cal.  47,  28  Pac. 
54,  27  Am.  St.  Rep.  91.  Conn.— Per- 
kins v.  Perkins,  7  Conn.  558,  18  Am. 
Dec.  120.    111. — Bradbury  v.  Waukegan, 
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Rahilly  v.  Lane,  15  Minn.  447.  Mo. — 
Rocheport  Bank  v.  Doak,  75  Mo.  App. 
332.  Neb.  —  Brondbere  v.  Babbott,  14 
Neb.  517,  16  N.  W.  845.  N.  Y.— Wes- 
tervelt  v.  Westervelt,  14  Jones  &  S. 
298;  Ervin  v.  Oregon,  etc.  Co.,  62 
How.  Pr.  490;  Grocers,  etc.  Bank  v. 
Clark,  31  How.  Pr.  115,  123;  McCarty 
V.  Parker,  14  N.  Y.  Supp.  128.  Ohio.— 
Hamilton  v.  Merrill,  37  Ohio  St.  682. 
Okla. — Jones  v.  Chicago,  etc.  Co.,  10 
Okla.  628,  64  Pac.  7;  Chicago,  etc.  Co. 
V.  Pewthers,  10  Okla.  724,  63  Pac.  964. 
Ore. — Butterick  v.  Richardson,  39  Ore. 
246,  64  Pac.  390.  S.  C— Rilev  V.  South- 
ern R.  Co.,  81  S.  C.  387,  62  S.  E.  509. 
Tenn. — Agee  v.  Dement,  1  Humph.  332. 
Wis.— Piano  Mfg.  Co.  v.  Rasey,  69  Wis. 
246,  34  N.  W.  85;  Dykeman  v.  Budd,  3 
Wis.   640. 

Subsequent  Amendment.  —  This  is 
true  even  though  the  proceedings  are 
afterwards  so  amended  that  the  court 
would  have  had  jurisdiction  of  the  sub- 
ject-matter. Hynds  v.  Fay,  70  Iowa 
433,  30  N.  W.  683. 
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diction  of  the  court,  a  plea  to  the  merits  was  held  not  to  waive  the 
objection  to  the  jurisdiction.73  But  appearance  to  object  to  the 
jurisdiction  of  the  subject-matter  confers  jurisdiction  of  the  person 
of  the  party  so  appearing,  whether  he  so  intended  or  not.74 

G.  Waiver.  —  1.  General  Statement.  —  One  of  the  chief  effects  of 
a  voluntary  general  appearance  is  to  waive  all  objections  to,  and 


73.  The  Berkeley,  58  Fed.  920;  The 
Norma,   32   Fed.   411,   414. 

See  the  title  "Admiralty." 

And  in  a  case  in  a  state  court  of 
a  maritime  nature  a  defense  on  the 
merits  does  not  deprive  the  defendant 
of  the  right  in  subsequent  suits  to 
object  that  the  state  court  had  no  jur- 
isdiction. Hamilton  v.  Merrill,  37  Ohio 
St.  682. 

So  of  other  proceedings  in  rem.  Pine 
Saw  Logs  v.  Sias,  43  Mich.  356,  5  N. 
W.  414. 

The  fact  that  complainant  made  a 
motion  to  strike  a  motion  from  the 
files  could  not  confer  jurisdiction  on 
a  court  to  which  the  cause  had  been 
sent  without  authority  from  another 
court.  White  v.  Hampton,  14  Iowa 
66. 

When  the  record  of  a  justice  of  the 
peace  who  had  granted  a  motion  to 
transfer  the  case  to  another  justice  did 
not  show  that  such  transfer  was  made, 
or  that  his  costs  (a  necessary  prelim- 
inary) had  been  paid,  it  was  held  that 
the  fact  that  both  sides  appeared  be- 
fore the  transferee  justice  could  not 
give  jurisdiction,  because  the  objection 
went  to  the  jurisdiction  of  the  sub- 
ject-matter. Rahilly  v.  Lane,  15  Minn. 
447. 

Appeal.  —  Appearance  in  a  case  in 
the  appellate  court  in  a  case  not  ap- 
pealable will  not  confer  jurisdiction. 
Perkins  v.  Perkins,  7  Conn.  558,  18 
Am.    Dec.    120. 

But  on  appeal  from  justice  of  the 
peace,  and  trial  without  objection,  the 
district  court  has  jurisdiction  notwith- 
standing the  amount  in  controversy  ex- 
ceeded the  jurisdiction  of  the  justice. 
Lee  v.  Parrett,  25  Minn.  128. 

Objection  that  the  case  was  such  as 
could  not  be  transferred  from  a  jus- 
tice to  the  superior  court,  is  not  waived 
by  going  to  trial  after  the  objection 
is  overruled.  Arrovo  D.  &  W.  Co.  v. 
Superior  Court,  92  Cal.  47  28  Pac.  54, 
27  Am.   St.   Rep.   91. 

The  following  have  been  regarded  as 
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affecting  the  jurisdiction  of  the  per- 
son: 

Appearance  by  defendant  waives  ob- 
jection to  the  jurisdiction  of  a  muni- 
cipal court  over  a  non-resident  of  the 
city.  Grand  Bapids,  etc.  R.  Co.  v. 
Gray,  38  Mich.  461. 

So,  where  the  suit  is  brought  in 
the  wrong  county.  Webb  v.  Goddard, 
46  Me.   505,  509. 

Where  jurisdiction  of  the  subject- 
matter  is  conferred  on  the  court,  a 
general  appearance  after  such  juris- 
diction is  conferred  waives  objection 
that  the  action  was  commenced  before 
a  court  without  jurisdiction.  Polk 
County  v.  Hierb,  37  Iowa  361;  Tippack 
v.   Briant,  63  Mo.   580. 

No  consent  or  appearance  will  per- 
mit a  change  of  venue  of  an  appealed 
case  to  the  court  to  which  the  appeal 
could  not  lie.  Dykeman  v.  Budd,  3 
Wis.   640. 

As  to  distinction  between  questions 
of  jurisdiction  and  mere  irregularities 
of  service  or  wrong  venue  on  matters 
of  privilege,  see  cases  cited  under 
infra,  III,  F,  especially  4  and  5,  and 
see  Romaine  v.  Union  Ins.  Co.,  28  Fed. 
625. 

74.  Ind.  —  Wabash,  etc.  Co.  v.  Lash, 
103  Ind.  80,  2  N.  E.  250.  la. — 
Shelby  V.  Burlington,  125  Iowa  343, 
101  N.  W.  101.  Neb.  —  Summit  Lumb. 
Co.  v.  Cornell-Yale  Co.,  85  Neb.  468, 
123  N.  W.  444;  Perrine  V.  Knights, 
etc.  Co.,  71  Neb.  267,  98  N.  W.  841, 
101   N.   W.   1017. 

It  is  held,  where  a  statute  gives 
power  to  the  court  in  cases  where  the 
defendant  is  served  within  the  state, 
that  appearance  will  not  confer  juris- 
diction, because  the  objection  goes  to 
the  jurisdiction  of  the  subject-matter. 
McCarty  v.  Parker,  14  N.  Y.  Supp.  128. 
But  see:  la.  —  Hynds  v.  Fay,  70  Iowa 
433,  30  N.  W.  683.  La.  — Ferguson  v. 
Glaze,  10  La.  Ann.  635.  Tex.  — Artusy 
v.  Houston,  etc.  Co.  (Tex.  Civ.  App.), 
94  S.  W.  1106. 

Federal  Court.  —  In  the  federal  court 
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irregularities  in,  and  even  want  of,  proceedings  by  which  appearance 
is  procured.  This  is  based  upon  the  obvious  theory  that  when  ap- 
pearance has  been  obtained  irregularities  in  procuring  it  become 
immaterial.78 

A  general  appearance  In  the  federal  court,  in  a  case  over  which  it  has 
jurisdiction,  waives  the  necessity  of  a  new  summons  after  the  com- 
plaint has  been  so  amended  as  to  give  jurisdiction  ;76  but,  logically, 
a  special  appearance  or  appearance  solely  to  attack  jurisdiction, 
service  or  irregularities  in  the  proceedings  to  get  the  defendant  into 
court    do  not  constitute  waiver.77 

The  appearance  must  be  a  voluntary  one,  and  a  compulsory  appearance 
will  not  constitute  a  waiver,  even  though  the  defendant  pleads  and 
goes  to  trial  on  the  merits.  But  the  rule  that  no  waiver  of  service 
is  made  by  such  pleading  and  trial  is  restricted  to  cases  in  which  the 
pleader  is  deprived  of  his  liberty.78 


the  objection  that  the  plaintiff  and 
defendant  are  citizens  of  the  same 
state  is  regarded  as  going  to  the  sub- 
ject-matter, and  an  appearance  cannot 
confer  jurisdiction.  Eomaine  v.  Union 
Ins.  Co.,  28  Fed.  625. 

Scire  Facias.  —  Since  scire  facias  is 
a  judicial  writ  and  can  only  issue  from 
the  court  having  the  record  on  which 
it  is  founded,  an  appearance,  where  it 
is  issued  from  another  court,  will  not 
confer  jurisdiction.  Osgood  v.  Thurs- 
ton,  23  Pick.   (Mass.)    110. 

75.  Dailev  r.  Kennedy,  64  Mich. 
208,  31  X.  W.  125. 

This  theory  will  be  found  in  great 
variety  of  form  in  the  subsequent  cases 
under  this  head.  See,  also,  supra,  IT, 
B,   2;   II,  B,  3;    TXL 

76.  Otherwise  with  a  special  appear- 
ance.     Whittle    V.    Artis,    55   Fed.    919. 

77.  U.  S.  — Ladd  Metals  Co.  V. 
American  M.  Co.,  152  Fed.  1008;  Lung 
Chung  r.  Northern  Pac.  R.  Co.,  19  Fed. 
254.  Colo.  —  Atchison,  etc.  R.  Co.  v. 
Nichols,  8  Colo.  188,  6  Pac.  512.  Ind. 
Perkins  v.  Haywood,  132  Ind.  95.  31 
N.  E.  670.  la.  —  Jones  &  Magee  Lumb. 
Co.  V.  Boggs,  63  Iowa  589,  19  N.  W. 
678.  Kan.  —  Simcoek  r.  Bank,  14  Kan. 
529.  Me.  —  Briggs  v.  DavR  34  Me. 
158.  Md.  —  Ireton  v.  Baltimore,  61 
Md.  432.  Mass.  —  Ames  v.  Winsor,  19 
Pick.  247. 

Plea  in  Abatement.  —  Nabors  v.  Na- 
bors,   2  Port.   (Ala.)    162. 

Discharge  of  Attachment.  —  An  ap- 
pearance to  move  to  discharge  an  order 
for  attachment  for  contempt  on  ac- 
count   of    defect    in    process    does    not 


waive  those  defects.  Robinson  v.  Nash, 
1  Anstr.  (Eng.)   76. 

Service  in  Wrong  County.  —  Under 
a  California  statute  concerning  justice 
courts,  motion,  demurrer  and  answer, 
were  held  not  to  waive  the  objection 
that  summons  was  served  in  the  wrong 
countv.  Holbrook  v.  Superior  Court, 
106  Cal.  589,  39  Pac.  936.  But  see 
infra,  III,  F,  3. 

Not  a  Waiver.  —  It  has  been  held 
that  a  demurrer  on  the  ground  of  lack 
of  service  is  a  general  appearance  and 
waives  the  objection.  Penniman  v. 
Daniel,  95  N.  C.  341.  And  also  that 
a  motion  to  quash  service  amounts  to 
an  appearance  and  cures  an  insuffi- 
ciency. Fisher  v.  Battaile,  31  Miss. 
471. 

A  plea  in  abatement  to  the  juris- 
diction will  not  waive  a  defect  in  juris- 
diction. U.  S.  —  Randolph  v.  Barrett, 
16  Pet.  138,  10  L.  ed.  914;  Halsey 
i'.  Hurd,  6  McLean  14,  11  Fed.  Cas. 
No.  5.066.  Mass.  —  Gardner  v.  Barker, 
12  Mass.  36.  Tenn.  —  Boon  v.  Rahl, 
1   Heisk.   12. 

Proceeding  After  Special  Appear- 
ance. —  After  service  and  special  ap- 
pearance and  motion  overruled,  with- 
out further  appearance,  the  petition  will 
be  taken  as  true.  Cobbev  v.  Wright, 
34  Neb.   771,  52  N.  W.   713. 

Amendment.  —  After  special  appear- 
ance to  plead  to  the  jurisdiction  be- 
cause the  writ  was  not  made  return- 
able within  the  time  required  by  law, 
plaintiff  may  amend  writ.  Hamilton 
v.    Ingraham,    121    Mass.    n62. 

78,  Improved  Match  Co.  r.  Michi- 
gan   Mut.    Fire    Ins.     Co.,     122    Mich. 
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2.  Summons  and  Notice.  —  A  voluntary  general  appearance  waives 
summons  and  notice.79  The  expressions  of  the  courts  are  various. 
It  is  held  that  appearance  is  proof  of  notice  of  the  suit,80  and  that  it 
presumes  notice.81 

The  rule  is  true  of  an  infant,82  of  one  made  defendant,  by  amend- 
ment,83 and  of  an  intervener.84  Such  appearance  waives  notice  in 
all  sorts  of  proceedings.85 


256,  80  N.  W.  1088;  Durrell  v.  Rich- 
ardson, 119  Mich.  592,  78  N.  W.  650; 
Dailey  v.  Kennedy,  64  Mich.  208,  31 
N.  W.  125;  Warren  v.  Crane,  50  Mich. 
300,  15  N.  W.  465.  But  see  Graham 
v.  Cass  Circuit  J.,  108  Mich.  425,  66 
N.   W.  348. 

79.  Ala.  —  Cullum  v.  Batre's  Exr., 
2  Ala.  415.  Ark.  -7-  St.  Louis,  etc. 
Co.  v.  Barnes,  35  Ark.  95;  Trice  v. 
Crittenden  County,  7  Ark.  159,  163. 
Cal.  —  Reynolds  V.  Harris,  14  Cal.  667, 
76  Am.  Dec.  459;  Cronise  V.  Garghill, 
4  Cal.  120.  Colo.  —  Jones  v.  Stevens, 
1  Colo.  67;  Barra  v.  People,  18  Colo. 
App.  16,  69  Pac.  1074;  Russell  v.  Craig, 
10  Colo.  App.  428,  51  Pac.  1017.  Conn. 
Dennison  v.  Hyde,  6  Conn.  507,  516. 
Fla.—  Keil  v.  West,  21  Fla.  508.  Q&. 
Moulton  v.  Baer,  78  Ga.  215,  2  S.  E. 
471.  111.  —  Tagert  v.  Fletcher,  232  111. 
197,  83  N.  E.  805;  Knott  v.  Pepper- 
dine,  63  111.  219;  Roberts  v.  Formhalls, 
46  111.  66;  Yeager  v.  City  of  Henry, 
39  111.  App.  21.  Ind.  —  Cleveland  v. 
Obenchain,  107  Ind.  591,  8  N.  E.  624; 
McCormack  v.  First  Nat.  Bank,  53 
Ind.  466;  Wiseman  v.  Risinger,  14  Ind. 
461;  Hust  v.  Conn,  12  Ind.  257;  Ram- 
sey v.  Fox,  10  Ind.  493.  la.  —  John- 
son v.  Tostevin,  60  Iowa  46  (non-resi- 
dent defendant) ;  Nixon  v.  Downey,  42 
Iowa  78;  Hale  v.  Van  Saun,  18  Iowa  19; 
Stockdale  v.  Buckingham,  11  Iowa  45. 
Kan.  —  Bentz  v.  Eubanks,  32  Kan.  321, 
4  Pac.  269;  Bury  v.  Conklin,  23  Kan. 
460;  Carver  v.  Shelly,  17  Kan.  472; 
Carr  v.  Catlin,  13  Kan.  393,  407;  Bran- 
ner  v.  Chapman,  11  Kan.  118.  Ky.  — 
Chaffin  v.  Fulkerson,  95  Ky.  277,  24  S. 
W.  1066;  Fleming  v.  Sinclair,  22  Ky. 
L.  Rep.  499,  58  S.  W.  370;  Standard 
Furn.  Co.  v.  Stanley,  21  Ky.  L.  Rep. 
452,  51  S.  W.  611.  La.  — Andrews  v. 
Sheehy,  125  La.  217,  51  So.  122;  Wil- 
liams v.  Gilkerson  Co.,  45  La.  Ann. 
1013,  13  So.  394;  New  Orleans  V. 
Walker,  23  La.  Ann.  803.  Md.  —  Harri- 
son v.  Morton,  87  Md.  671,  40  Atl. 
897;  Belt  v.  Blackburn,  28  Md.  227. 
Mich.  —  Pardee  v.  Smith,  27  Mich.  33. 
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Miss.  —  Frisby  v.  Harrison,  30  Miss. 
452.  Mo.  —  King  v.  King,  73  Mo.  App. 
78.  Nev.  —  Rose  v.  Richmond  Min.  Co., 
17  Nev.  25,  54,  27  Pac.  1105.  N.  J.  — 
Parker  v.  Stevens,  61  N.  J.  Eq.  163, 
47  Atl.  573.  N.  C.  —  Hinsdale  v.  Un- 
derwood, 116  N.  C.  593,  21  S.  E.  401. 
Okla.  —  Whitaker  v.  Hughes,  14  Okla. 
510,  78  Pac.  383.  Tex.  — Howard  v. 
Crawford,  21  Tex.  399.  Va.  — MeAlex- 
ander  v.  Hairston's  Exr.,  10  Leigh 
486.  W.  Va.  — State  v.  Thacker,  etc. 
Co.,  49  W.  Va.  140,  38  S.  E.  539;  Hunter 
v.  Stewart,  23   W.  Va.  549. 

Waives  All  Irregularities.  —  Lane  v. 
Leech,  44  Mich.  163,  6  N.  W.  228. 

A  special  appearance  to  object  to 
irregularities  does  not  waive  them. 
Lane  v.  Leech,  44  Mich.  163,  6  N. 
W.    228. 

Motion  to  quash  writ  and  service 
was  taken  under  advisement.  Plain- 
tiff agreed  to  submit  the  motion  with- 
out argument  if  defendant  would  plead 
to  the  complaint.  It  was  held  such 
plea  was  not  an  appearance  as  would 
waive  the  benefit  of  the  motion,  but 
was  provisional  only.  Sallee  v.  Ire- 
land, 9  Mich.  154. 

80.  Scott  v.  Niles,  40  Vt.  573. 

81.  Redus  v.  State,  54  Miss.  712. 

82.  "It  is  true,  the  present  lessor, 
who  was  one  of  the  defendants  in  the 
partition-suit,  was  an  infant,  and  the 
first  appearance  was  by  attorney.  The 
record  of  that  suit,  however,  shows 
that  this  lessor  had  a  guardian;  and 
his  appearance,  therefore,  by  attorney, 
is  not  objectionable.  Doe  d.  Martin  v. 
Brown,  et  ah,  8  Blackf.  443."  Doe 
V.    Scog.dn,    2   Ind.    208. 

83.  Kennedy  v.  Erdman,  150  Pa. 
427,  24  Atl.  643;  Bell's  Appeal,  115 
Pa.  88,  8  Atl.  177.  2  Am.  St.  Rep. 
532. 

84.  Elmore  v.  Ventress,  24  La.  Ann. 
382;  Hart  v.  Hunter  (Tex.  Civ.  App.), 
114  S.  W.   882. 

85.  In  equity  a  motion  to  dismiss 
for    want    of   jurisdiction    of   the    per- 
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The  decisions  upon  the  question  of  waiver  of  notice  and  summons 
are  based  upon  the  same  theories  and  principles  as  those  above  re- 
ferred to  and  cited  in  relation  to  jurisdiction  of  the  person.86 

In  chancery,  however,  an  answer  containing  protest  against  lack  of 
service  has  been  held  not  to  waive  it.87 

Exceptions.  —  Under  some  circumstances  it  is  held  that  an  appear- 
ance does  not  have  the  usual  effect.88 

Appearance  After  Motion  Overruled.  —  The  position  that  a  voluntary 
general  appearance  after  a  motion  attacking  the  proceedings  to  ob- 


son  is  waived  if  it  joins  the  ground 
of  want  of  equity.  Jones  V.  Andrews, 
10  Wall.  (U.  S.)  327,  19  L.  ed.  935. 
See  supra,  II,  B,  1;  II,  B,  2. 

Intervention.  —  It  waives  cita- 
tion to  an  answer  in  intervention.  Hart 
v.  Hunter  (Tex.  Civ.  App.),  114  S.  W. 
882. 

Board  of  Equalization.  —  It  waives 
notice  to  appear  before  board  of  equal- 
ization. Spring  Val.  Water  Wks.  v. 
Schottler,  62   Cal.   69,   102. 

Cross-Complaint.  —  It  waives  s  u  m- 
mons  to  a  cross-complaint.  Newman  V. 
Moore,  94  Ky.   147,  21   S.  W.   759. 

Review  of  Taxes.  —  It  waives  notice 
of  meeting  of  board  of  review.  State 
V.  Gaylord,  73  Wis.  306,  41  N.  W.  518. 

Garnishment.  —  It  waives  notice  to 
principal  defendant  of  garnishment  pro- 
ceedings. Hamilton  v.  Des  Moines  & 
K.  C.  R.  Co.,  84  Iowa  131,  50  N.  W. 
567. 

Highways.  —  It  waives  notice  of  pro- 
ceedings to  take  public  land  for  high- 
wav.  Kimball  v.  Alameda  County,  46 
Cal.   19. 

Notice  o  f  Motion.  —  Waives  notice 
of  motion  to  set  aside  default.  Scar- 
borough v.  Mvriek,  47  Neb.  794,  66 
N.  W.  867. 

In  Eem.  —  Waives  notice  of  proceed- 
ing against  land  for  collection  of  taxes. 
People  v.  Dragstran,  100  111.  286. 

Allowance  of  Fees.  —  Waives  notice 
of  application  for  custodian  fees.  Shap- 
leiek  Hdw.  Co.  v.  Brittain,  2  Ind.  Ter. 
242,  48  S.  W.  1067. 

As  to  Removal  to  United  States 
Court.  —  See  supra,  II,  B,   2. 

To  Vacate  Judgment.  —  A  surety  on 
a  forthcoming  bond  in  attachment 
moved  to  vacate  judgment  against  him 
for  want  of  notice.  Held  that  his  ap- 
pearance for  that  purpose  waived  the 
notice,  and  judgment  should  have  been 
immediately  rendered  against  him  after 
vacating  the  first  judgment.  Forbes 
v.  Navra,  63  Miss.  1. 


Supplementary  Proceedings.  —  Hins- 
dale V.  Underwood,  116  N.  C.  593,  21 
S.  E.  401. 

Statute  of  Limitations.  —  An  appear- 
ance by  one  made  defendant  by  amend- 
ment waives  notice  so  as  to  toll  the 
statute  of  limitations,  when  the  amend- 
ment was  made  before  it  had  run,  al- 
though the  appearance  was  made  after. 
Bell's  Appeal,  115  Pa.  88,  8  Atl.  177, 
2   Am.    St.   Rep.   532. 

Under  Statutes.  —  Under  California 
statute  the  appearance  must  be  within 
three  years  from  the  commencement 
of  the  action  in  order  to  constitute 
waiver.  Adams  v.  Hopkins,  144  Cal. 
19,    77   Pac.    712,    716. 

86.  See  supra,  III,  F. 

But  it  is  said  that  there  is  a  dis- 
tinction between  an  appearance  to  ob- 
ject to  the  sufficiency  of  the  notice  and 
appearance  to  object  to  the  jurisdic- 
tion of  the  court.  Elgin  Can.  Co.  V. 
Atchison,  etc.  Co.,  24  Fed.  866. 

87.  Southern  Mich.  Bank  V.  Bvles, 
67   Mich.   206,   34   N.   W.    702. 

88.  When  an  attorney,  after  special 
appearance,  obtains  extension  of  time 
to  plead  until  his  motion  is  decided, 
he  does  not  waive  it  under  the  Cali- 
fornia code,  §  416.  Powers  v.  Bralv, 
75  Cal.  237,  17  Pac.  197.  This  was 
a  motion  to  strike  and  was  regarded 
as  special  on  the  theory  that  there 
;ould  be  no  general  appearance  except 
as  the  code  .provides — answer,  demur- 
rer or  written  notice. 

Amendment.  —  Appearance  after 
amendment  waives  new  process.  Nor- 
folk, etc.  Co.  v.  Sutherland,  105  Va. 
545,  54  S.   E.   465. 

After  Respondent  Ouster.  —  A  de- 
murrer to  a  plea  in  abatement  to  the 
jurisdiction  having  been  sustained,  and 
a  judgment  respondeat  ouster  ren- 
dered, a  plea  to  the  merits  does  not 
waive  objections  to  summons  or  service. 
Galveston  City  R.  Co.  v.  Hook,  40  El. 
App.  547,  557. 
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tain  appearance  has  been  overruled  waives  the  objection  previously 
made  is  sustained  by  many  authorities.89  But  the  contrary  position 
is    taken    by   many    eminent    courts.90      The    appearance,    however, 


89.  Ariz.  —  Hobson  v.  New  Mexico 
R.  Co.,  2  Ariz.  171,  11  Pac.  545.  Colo. 
Ruby  Chief,  etc.  Co.  v.  Gurley,  17  Colo. 
199,  29  Pac.  668;  Lord  v.  Hendrie,  etc. 
Co.,  13  Colo.  393,  22  Pac.  782;  Union 
Pac.  R.  Co.  v.  De  Busk,  12  Colo.  294, 
20  Pac.  752,  13  Am.  St.  Rep.  221,  3 
L.  R.  A.  350;  Colorado  Cent.  R.  Co. 
v.  Caldwell,  11  Colo.  545,  19  Pac.  542; 
New  York  &  B.  Min.  Co.  v.  Gill,  7  Colo. 
100,  2  Pac.  5.  111. —  Bangor  Furnace 
Co.  v.  Magill,  108  111.  656.  Ky.  —  Na- 
tional B.  &  L.  Assn.  v.  Gallagher,  21 
Ky.  L.  Rep.  1140,  54  S.  W.  209.  Mich. 
Improved  Match  Co.  v.  Michigan  Mut. 
Fire  Ins.  Co.,  122  Mich.  256,  80  N.  W. 
1088;  Dailey  v.  Kennedy,  64  Mich.  208, 
31  N.  W.  125.  Minn.  —  Yale  v.  Edger- 
ton,  11  Minn.  271.  Mo.  —  Kronski  v. 
Missouri  Pac.  R.  Co.,  77  Mo.  362;  Pry 
v.  Hannibal,  etc.  R.  Co.,  73  Mo.  123; 
Gibbs  v.  Missouri  Pac.  R.  Co.,  11  Mo. 
App.  459.  Neb.  —  Sampson  v.  North 
western  Nat.  Life  Ins.  Co.,  85  Neb. 
319,  123  N.  W.  302;  Herpolsheimer  v. 
Acme  Harv.  Co.,  83  Neb.  53,  119  N. 
W.  30;  Stelling  v.  Peddicord,  78  Neb. 
779,  111  N.  W.  793;  Walker  V.  Turner, 
27  Neb.  103,  42  N.  W.  918.  N.  Y.  — 
McDonald  V.  McLaury,  17  N.  Y.  Supp. 
574.  Ore.  —  Sealy  v.  California  Co.,  19 
Ore.  94,  24  Pac.  197.  Pa.  — Byers  v. 
Byers,  208  Pa.  23,  57  Atl.  62.  S.  C. 
Garrett  v.  Herring,  etc.  Co.,  69  S.  C. 
278,  48  S.  E.  254.  Wis.— Heeron  v. 
Beckwith,   1   Wis.   17. 

"The  justice  either  has  or  has  not 
jurisdiction  over  the  person  of  the  de- 
fendant. If  he  has  not,  he  has  no 
authority  to  proceed  in  the  trial  or 
render  a  valid  judgment.  The  ques- 
tion does  not  depend  upon  the  event 
of  the  trial.  When  the  defendant  joins 
issue  upon  the  merits,  and  takes  the 
chances  of  a  trial,  he  is  not  in  a  posi- 
tion to  say,  if  the  result  is  favorable 
to  him,  that  the  court  has  jurisdiction 
to  render  a  judgment  in  his  favor, 
but,  if  it  results  unfavorably,  the  court 
has  no  jurisdiction  to  render  a  judg- 
ment against  him."  Dailey  v.  Ken- 
nedy,  64  Mich.   208,   31   N.   W.  125. 

Under  Montana  Rev.  Codes,  §  7149, 
an  application  for  time  to  answer,  after 
motion   to   quash    overruled,  is    a   gen- 
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eral  appearance  and  waives  process, 
although  counsel  stated  that  he  de- 
sired the  record  to  show  that  his  ap- 
pearance was  special.  State  V.  District 
Court,  40  Mont.  359,  106  Pac.  1098, 
135  Am.  St.  Rep.  622. 

90.  U.  S.  — Harkness  v.  Hvde,  98 
U.  S.  476,  25  L.  ed.  237.  Cal.  —  Kent 
tf.  West,  50  Cal.  185;  Lyman  v.  Mil- 
ton, 44  Cal.  630;  Gray  v.  Hawes,  8 
Cal.  569;  Deidesheimer  v.  Brown,  8 
Cal.  339.  Ind.  —  Perkins  v.  Haywood, 
132  Ind.  95,  31  N.  E.  670;  Hadley  V. 
Gutridge,  58  Ind.  302.  la.  —  Converse 
v.  Warren,  4  Iowa  158;  Hughes  v.  Mil- 
ler, 2  G.  Gr.  1.  Kan. — Dickerson  v. 
Burlington  &  M.  R.  R.  Co.,  43  Kan. 
702,  23  Pac.  936.  Ky.  —  Chesapeake, 
etc.  Co.  V.  Heath's  Admr.,  87  Ky.  651, 
9  S.  W.  832.  Mass.  —  Walling  v. 
Beers,  120  Mass.  548;  Ames  V.  Winsor, 
19  Pick.  247.  N.  C.  —  Mullen  v.  Canal 
Co.,  114  N.  C.  8,  19  S.  E.  106.  Ohio.  — 
Marsden  v.  Soper,  11  Ohio  St.  503; 
Allen  v.  Miller,  11  Ohio  St.  374.  Okla. 
Chicago,  etc.  Co.  v.  Pewthers,  10  Okla. 
724,  63  Pac.  964.  S.  D.  —  Benedict 
v.  Johnson,  4  S.  D.  387,  57  N.  W. 
66.  Wash.  —  Columbia,  etc.  Co.  v.  Moss, 
53  Wash.  512,  102  Pac.  439;  Gaffner 
v.  Johnson,  39  Wash.  437,  81  Pac.  859; 
Larsen  v.  Allan  Line  S.  S.  Co.,  39 
Wash.  555,  80  Pac.  181;  Hodges  v. 
Price,  38  Wash.  1,  80  Pac.  202;  Wal- 
ters v.  Field,  29  Wash.  55S,  70  Pac. 
66;  Woodbury  v.  Henningsen,  11  Wash. 
12,  39  Pac.  243.  W.  Va.  —  Fisher  v. 
Crowley,  57  W.  Va.  312,  50  S.  E.  422; 
Johnson  v.  MacCoy,  32  W.  Va.  552, 
9  S.  E.  887;  Chapman  v.  Maitland, 
22  W.  Va.  329,  345. 

In  Mexican  Cent.  R.  Co.  V.  Pinkney, 
149  U.  S.  194,  13  Sup.  Ct.  859,  37  L 
ed.  699,  the  precise  question  was 
"whether  the  provisions  of  the  Texas 
statutes  which  give  to  a  special  ap- 
pearance, made  to  challenge  the  court's 
jurisdiction,  the  force  and  effect  of  a 
general  appearance,  so  as  to  confer 
jurisdiction  over  the  person  of  a  de- 
fendant, are  binding  upon  the  federal 
courts  sitting  in  that  State,  under  the 
rule  of  procedure  prescribed  by  the 
fifth  section  of  the  act  of  June  1,  1872, 
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as  reproduced  in  §914  of  the  Eevised' 
Statutes."  Mr.  Justice  Jackson,  de- 
livering the  opinion,  after  quoting  Act 
of  Feb.  18,  1875,  c.  80  (18  St.  at  L. 
318),  Act  of  Feb.  25,  1889  (25  St.  at 
L.  693),  Act  of  March  3,  1891,  §5 
(26  St.  at  L.  826,  827),  said:  "These 
provisions  of  the  Federal  statutes  which 
confer  upon  litigants  in  the  Federal 
courts  the  right  to  have  the  jurisdic- 
tion of  such  courts  reviewed  by  this 
court  by  appeal  or  writ  of  error  would 
be  practically  destroyed  or  rendered 
inoperative  and  of  no  effect  if  state 
statutes,  such  as  those  of  Texas,  could 
make  an  appearance  to  question  the 
jurisdiction  of  a  Federal  court  a  gen- 
eral appearance,  so  as  to  bind  the 
person  of  the  defendant.  It  would  be 
an  idle  ceremony  to  bring  to  this  court 
for  review  the  question  of  the  circuit 
court 's  jurisdiction,  arising  out  of  a 
failure  to  serve  the  defendant  with 
process,  if  the  defendant's  special  ap- 
pearance before  the  lower  court  to 
challenge  its  jurisdiction  should,  under 
state  laws,  amount  to  a  general  ap- 
pearance which  conferred  such  juris- 
diction. The  effect  of  the  statutes  of 
a  State  giving  such  an  operation  to 
an  appearance  for  the  sole  purpose  of 
objecting  to  the  jurisdiction  of  the 
court,  would  be  practically  to  defeat 
the  provisions  of  the  Federal  statutes 
which  entitle  a  party  to  the  right  to 
have  this  court  review  the  question 
of  the  jurisdiction  of  the  circuit  court. 
Under  well  settled  principles  this  could 
not  and  should  not  be  permitted,  for 
wherever  Congress  has  legislated  on,  or 
in  reference  to,  a  particular  subject 
involving  practice  or  procedure,  the 
state  statutes  are  never  held  to  be 
controlling.  In  Harkness  r.  Hyde,  98 
U.S.  476  (25  L.  ed.  237),  it  was  held 
by  this  court  that  illegality  in  the 
service  of  process  by  which  jurisdic- 
tion is  to  be  obtained  is  not  waived 
by  the  special  appearance  of  the  de- 
fendant to  move  that  the  service  be 
set  aside;  nor  after  such  motion  is 
denied  by  his  answering  to  the  merits. 
Such  illegality  is  considered  as  waived 
only  when  he,  without  having  insisted 
upon  it,  pleads  in  the  first  instance  to 
the  merits.  "We  are  of  opinion  that 
under  the  statutes  of  the  United  States 
the  jurisdiction  of  the  Federal  courts, 
sitting  in  Texas,  is  not  to  be  controlled 
by  the  statutes  of  that  state  above 
referred    to.      Jurisdiction    is    acquired 


as  against  the  person  by  service  of 
process;  but  as  against  property  within 
the  jurisdiction  of  the  court,  personal 
service  is  not  required.  Boswell  V. 
Otis,  50  U.  S.,  9  How.  336  (13  L.  ed. 
164);  Pennoyer  v.  Neff,  95  U.  S.  714 
(24  L.  ed.  565).  But  it  is  well  settled 
that  no  court  can  exercise,  at  com- 
mon law,  jurisdiction  over  a  party 
unless  he  is  served  with  the  process 
within  the  territorial  jurisdiction  of 
the  court,  or  voluntarily  appears. 
Kendall  v.  United  States  (U.  S.),  12 
Pet.  524  (9  L.  ed.  1181);  Harris  v. 
Hardeman  (U.  S.),  14  How.  334  (14 
L.  ed.  444).  In  the  present  case,  when 
it  was  established  by  the  facts  stated 
in  the  plea  in  abatement,  and  admitted 
by  the  demurrer  thereto,  that  the  plain- 
tiff in  error  was  never  brought  be- 
fore the  court  by  any  proper  or  legal 
process,  the  circuit  court  was  without 
jurisdiction  to  proceed  in  the  case;  and 
in  so  doing,  and  in  assuming  jurisdic- 
tion and  proceeding  to  trial  on  the 
merits,  its  action  was  erroneous." 

An  Exception  to  the  Rule.  —  This 
rule  and  an  exception  thereto  are  thus 
stated  by  the  court  in  Austin  Mfg. 
Co.  v.  Hunter,  16  Okla.  86,  86  Pac. 
293:  "Where  one  appears  specially 
and  objects  to  the  jurisdiction  of  the 
court  over  his  person,  by  reason  of 
defective  service  of  summons,  and  his 
objections  are  overruled,  he  may  file 
his  answer  and  proceed  to  trial  and 
he  will  not  be  deemed  to  have  entered 
a  general  appearance  by  reason  thereof, 
if  his  objections  are  meritorious.  Chi- 
cago Building  &  Mfg.  Co.  v.  Kirby,  63 
Pac.  966,  10  Okla.  730;  Jones  v.  Chi- 
cago Building  &  Mfg.  Co.,  64  Pac.  7, 
10  Okla.  628.  But  where  he,  in  addi- 
tion to  defending  against  the  action 
of  a  plaintiff,  files  a  cross-petition  and 
asks  for  affirmative  relief  against  the 
plaintiff,  he  thereby  submits  his  per- 
son to  the  jurisdiction  of  the  court  for 
all  purposes  of  the  entire  action,  ami 
thereby  estops  himself  from  question- 
ing the  jurisdiction  of  the  court  in  the 
first  instance." 

Exceptions  Taken.  —  Some  jurisdic- 
tions hold  that  after  motion  to  quash 
is  overruled  and  exceptions  taken,  the 
defendant  may  answer  without  waiv- 
ing his  objection  to  the  summons.  S. 
D.  —  Benedict  r.  Johnson,  4  S.  D.  387, 
57  N.  W.  66.  Wash.  —  Woodbury  r. 
Henningsen,  11  Wash.  12,  39  Pac.  '243. 
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waives  all  grounds  of  objection  except  those  stated  in  the  motion.91 

3.  Process.  —  Appearance  waives  even  the  entire  absence  of  proc- 
ess.92 

4.  Service,  and  Defects  in  Summons,  Notice  and  Process.  —  Service 
and  every  defect  in  summons,  notice,  process  or  service  is  held  to 
be  waived  by  a  voluntary  general  appearance.    Most  of  the  decisions 


W.  Va.  —  Chapman  v.  Maitland,  22  W. 
Va.  329,  345. 

In  West  Virginia  the  question  was 
in  doubt  and  the  decisions  conflicting, 
but  it  was  settled  that  the  appearance 
was  not  a  waiver  in  Fisher  v.  Crowley, 
57  W.  Va.  312,  50  S.  E.  422,  citing 
Harkness  v.  Hyde,  98  U.  S.  476,  25 
L.  ed.  237,  and  many  other  cases. 
This  decision  is  based  upon  the  theory 
that  such  an  appearance  is  not  vol- 
untary. 

In  Washington  there  were  conflicting 
decisions,  but  it  was  determined  that 
the  defendant  might  preserve  his 
special  appearance  when  answering  to 
the  merits.  Walters  v.  Field,  29  Wash. 
558,  70  Pac.  66.  See  also  Gaffner 
v.  Johnson,  39  Wash.  437,  81  Pac.  859; 
Hodges  v.  Price,  38  Wash.  1,  80  Pac. 
202.  Doubted  in  Larsen  v.  Allan  Line 
S.  S.  Co.,  37  Wash.  555,  80  Pac.  181. 
But  seemingly  admitted  in  Columbia, 
etc.  Co.  V.  Moss,  53  Wash.  512,  102 
Pac.  439. 

Indiana  also  held  that  the  special 
appearance  should  be  preserved  after 
the  motion  was  overruled.  Hadley  V. 
Gutridge,    58   Ind.    302. 

In  Kentucky  it  was  held  that  the  ob- 
jection was  not  waived  by  answer  un- 
der a  rule  to  do  so.  Chesapeake,  etc. 
Co.  v.  Heath's  Admr.,  87  Ky.  651,  9 
S.  W.  832. 

91.  Hadley  v.  Gutridge,  58  Ind.  302. 

92.  U.  S.  — Bentley  v.  Eeid,  133 
Fed.  698,  66  C.  C.  A.  528;  United  States 
v.  Wallace,  46  Fed.  569;  Friezen  V. 
Allemania  Fire  Ins.  Co.,  30  Fed.  349 
(brought  in  wrong  district).  Ala. — 
Burroughs  V.  Wright,  3  Ala.  43.  Ga. — 
Beall  v.  Blake,  13  Ga.  217,  58  Am. 
Dec.  513.  111.  —  McManus  V.  McDon- 
ough, 107  111.  95;  Baldwin  V.  Murphy, 
82  111.  485;  Koberts  v.  Formhalls,  46 
111.  66;  Dunning  V.  Dunning,  37  111. 
306;  Miles  V.  Goodwin,  35  111.  53;  Min- 
eral Point  E.  Co.  V.  Keep,  22  111.  9,  16, 
74  Am.  Dec.  124.  Harrison  v.  Nat. 
Bank,  108  HI.  App.  493;  Meilinger  v. 
People,  83  HI.  App.  436;  Phillips  v. 
Blatchford,    26  111.    App.    606.     Ind.— 

vol.  n 


Whitney  V.  Lehmer,  26  Ind.  503;  Shir- 
ley v.  Hagar,  3  Blackf.  225.  Miss.— 
Young  v.  Englehard,  1  How.  19.  Nev. 
Golden  v.  Averill,  31  Nev.  250,  101 
Pac.  1021.  N.  H.  —  Lovell  v.  Sabin,  15 
N.  H.  29,  37.  N.  Y.  —  Gardner  v.  Tel- 
ler, 2  How.  Pr.  241.  Pa.  —  Compher  v. 
Anawalt,  2  Watts  490.  Tex.  — Boone 
V.  Eoberts,  1  Tex.  147;  Missouri,  K.  & 
T.  E.  Co.  v.  Scoggin  (Tex.  Civ.  App.), 
123  S.  W.  229.  Wis.  — Tallman  v.  Ely, 
6  Wis.   244. 

"Process  could  do  no  more  than  to 
compel  appearance  and  the  purpose  is 
answered  if  the  party  comes  volun- 
tarily into  court. "  Dunning  v.  Dun- 
ning 37  111.  306. 

"The  practice  is  so  elementary  and 
familiar,  that  we  had  not  supposed  we 
would  be  called  on  to  announce  it 
again.",  McManus  v.  McDonough,  107 
111.  95. 

In  Scire  Facias.  —  Boone  v.  Eoberts, 
1   Tex.   147. 

Subpoena  in  Chancery.  —  Tallman  v. 
Ely,  6  Wis.  244. 

In  Attachment.  —  Burroughs  v. 
Wright,  3  Ala.  43. 

Garnishment.  —  Whitney  v.  Lehmer, 
26  Ind.   503. 

Regularity  of  Writ.  —  It  is  said  to 
admit  the  regularity  of  the  writ.  Lov- 
ell v.  Sabin,  15  N.  H.  29,  37. 

Waives  the  objection  that  the  sum- 
mons does  not  run  in  the  name  of  the 
people.  McManus  v.  McDonough,  107 
111.  95. 

That  the  writ  illegally  ran  against 
the  body  of  defendant.  Shaw  v. 
Usher,  41  Me.  102;  Cook  v.  Lathrop,  18 
Me.  260. 

Void  Process.  —  But  it  has  been  held 
that  process  absolutely  void  within  the 
declaration  of  a  statute  could  not  be 
waived.  Beall  v.  Blake,  13  Ga.  217,  58 
Am.  Dec.  513.  And  see,  Wibright  v. 
Wise,  4  Blackf.   (Ind.)    137. 

A  special  appearance  does  not  waive 
process.  Talpey  v.  Doane,  3  Colo.  22. 
Since  summons  and  notice  are  often 
called  "process,"  and  sometimes  ad- 
judged to  be  such,  examine  supra,  III, 
F,  1. 
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touching  this  point  involve,  directly  or  indirectly,  the  proposition 
that  a  general  appearance  waives  every  defect  of  proceeding  to  get 
the  defendant  into  court.  But  for  the  purpose  of  greater  conven- 
ience of  investigation  some  of  the  cases  have  been  segregated  on 
the  point  of  defect  in  summons,  notice  and  process  from  those  re- 
ferring more  particularly  to  service  alone.93 


93.  Appearance  Waives  Defect  in 
Notice,  Summons  and  Process.  —  U.  S. 
Crawford  v.  Foster,  83  Fed.  975,  28  C. 
C.  A.  242;  Parrott  V.  Alabama  G.  Life 
Ins.  Co.,  5  Fed.  391.  Ala.  — Pool  v. 
Minge,  50  Ala.  100;  Goldsmith  v.  Stet- 
son, 39  Ala.  183;  Winter  V.  Kose,  32 
Ala.  447;  Matlock  v.  Thompson,  18  Ala. 
600;  Crawford  V.  Bank,  7  Ala.  205; 
Wright  V.  Lyle,  4  Ala.  112;  Cullum  V. 
Batre's  Excr.,  2  Ala.  415;  Hamner  V. 
Eddins,  3  Stew.  192.  Ark.  —  Kansas 
City,  etc.  R.  Co.  V.  Summers,  45  Ark. 
295;  Gay  v.  Hanger,  3  Ark.  436,  449; 
Ball  v.  Kuykendall,  2  Ark.  195;  Bose  v. 
Ford,  2  Ark.  26.  Cal.  —  Desmond  v. 
San  Francisco  Court,  59  Cal.  274;  Ban- 
dall  v.  Falkner,  41  Cal.  242;  Hayes  v. 
Shattuck,  21  Cal.  51.  Colo.  — White 
House,  etc.  Min.  Co.  v.  Powell,  30 
Colo.  397,  70  Pac.  679;  Boston  &  C. 
Smelting  Co.  v.  Eeed,  23  Colo.  523,  48 
Pac.  515;  Colorado  C.  E.  Co.  V.  Cald- 
well, 11  Colo.  545,  19  Pac.  542;  Denver 
&  K.  G.  B.  Co.  v.  Neis,  10  Colo.  56,  14 
Pac.  105;  Wyatt  r.  Freeman,  4  Colo.  14; 
People  v.  Weiss-C.  Drug  Co.,  10  Colo. 
App.  507,  51  Pac.  1010.  Fla.  —  Lente 
v.  Clarke,  22  Fla.  515,  1  So.  149;  Flor- 
ida B.  Co.  v.  Gensler,  14  Fla.  122.  Ga. 
Moulton  v.  Baer,  78  Ga.  215,  2  S.  E. 
471;  Gay  v.  Cheney,  58  Ga.  304;  Buth- 
erf ord  v.  Dixon,  21  Ga.  383.  111.  —  Bald- 
win v.  Murphy,  82  111.  485;  Knott  v. 
Pepperdine,  63  111.  219;  O'Brien  v. 
Haynes,  61  111.  594;  Roberts  V.  Form- 
halls,  46  111.  66;  Mineral  Point  B.  Co. 
V.  Keep,  22  111.  9,  16,  74  Am.  Dec.  124; 
Peeples  v.  Peeples,  19  111.  269;  Beecher 
v.  James,  3  111.  462;  Easton  v.  Altum,  2 
111.  250;  Duggan  v.  Smyser,  46  111.  App. 
39;  Yaeger  v.  City  of  Henry,  39  111. 
App.  21;  Northwestern  B.  &  M.  Assn. 
v.  Woods,  21  111  App.  372.  Ind.— 
Darnell  v.  State,  90  N.  E.  769;  Ford  v. 
Ford,  110  Ind.  89,  10  N.  E.  648;  Sunier 
V.  Miller,  105  Ind.  393,  4  N.  E.  867; 
Barkley  v.  Tapp,  87  Ind.  25;  Eeed  v. 
Bodkin,  68  Ind.  325;  Adams  Exp.  Co. 
v.  Hill,  43  Ind.  157;  City  of  Crawfords- 
ville  V.  Hays,  42  Ind.  200;  Free  v. 
Haworth,  19  Ind.  404;  Hust  v.  Conn,  12 


Ind.  257;  Shirley  v.  Hagar,  3  Blackf. 
225;  Dudley  v.  Fisher,  7  Blackf.  553; 
Jones  v.  Martin,  5  Blackf.  278;  White 
V.  Bankin,  2  Blackf.  78.  la.  —  Babcock 
v.  Board  of  Equalization,  65  Iowa  110, 
21  N.  W.  207;  Dist.  Tp.  of  Lodomillo  v. 
Dist.  Tp.  of  Cass,  54  Iowa  115,  6  N. 
W.  163;  Converse  v.  Warren,  4  Iowa 
158;  Frink  v.  Whicher,  4  G.  Gr.  382; 
Bell  v.  Pierson,  1  Morris  21.  Kan. — 
Bentz  v.  Eubanks,  32  Kan.  321,  4  Pac. 
269;  Bury  v.  Conklin,  23  Kan.  460; 
Carver  V.  Shelly,  17  Kan.  472;  Bran- 
ner  v.  Chapman,  11  Kan.  118.  Ky.  — 
Chambers  v.  Handley's  Heirs,  3  J.  J. 
Marsh.  98;  Frankfort  Bank  v.  Ander- 
son, 3  A.  K.  Marsh.  1;  Todd  v.  Neaff, 
4  Bibb  190;  Marshall  v.  Byram,  1  Bibb 
341.  La.  —  La  Societe  v.  Morris,  24  La. 
Ann.  347.  Me.  —  Johnson  v.  Richard, 
11  Me.  49.  Md.  —  Ireton  v.  Baltimore, 
61  Md.  432.  Mass.  — Fay  v.  Hayden,  7 
Gray  41.  Mich.  —  Improved  Match  Co. 
v.  Michigan  Fire  Ins.  Co.,  122  Mich. 
256,  80  N.  W.  1088;  Durrell  v.  Eich- 
ardson,  119  Mich.  592,  78  N.  W.  650; 
Graham  v.  Coolidge,  108  Mich.  425,  66 
N.  W.  348;  Dailey  v.  Kennedy,  64  Mich. 
208,  31  N.  W.  125;  Warren  v.  Crane,  50 
Mich.  300,  15  N.  W.  465;  Pierce  V. 
Eehfuss,  35  Mich.  53;  Falkner  v.  Beers, 

2  Dougl.  117.  Minn.  —  Howlaud  v. 
Jeuel,  55  Minn.  102,  56  N.  W.  581;  An- 
derson v.  Hanson,  28  Minn.  400,  10  N. 
W.  429;  Steinhart  v.  Pitcher,  20  Minn. 
102;  Johnson  v.  Knoblauch,  14  Minn.  16. 
Miss.  —  Young  v.  Bankin,  4  How.  27. 
Mo. —  Meyer  v.  Broadwell,  83  Mo.  571; 
Hulett  v.  Nugent,  71  Mo.  131;  Barnett 
v.  Lynch,  3  Mo.  369;  Hart  v.  Eolenett, 

3  Mo.  11;  Eiee  v.  Indianapolis  &  St.  L. 
R.  Co.,  3  Mo.  App.  27.  Neb.  —  Hamil- 
ton v.  Isaac,  34  Neb.  709,  52  N.  W.  279; 
Crowell  V.  Crowell,  3  Neb.  215,  220; 
Cropsey  v.  Wiggenhorn,  3  Neb.  108. 
Nev.  —  State  v.  McCullough,  3  Nev. 
202.  N.  H.  — White  v.  White,  60  N. 
H.  210.  N.  J.  — State  v.  Stepheny  (N. 
J.  L.),  48  Atl.  573;  Clifford  v.  Over- 
seers of  Poor,  37  N.  J.  L.  152.  N.  Y— 
Nemetty  v.  Naylor,  100  N.  Y.  562,  Q 
N.   E.  497;   Clapp  V.  Graves,   26  N.   Y. 
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Appearance  With  and  Without  Protest.  —  It  has  been  held  that  there 
is    a    distinction    between    appearance    with     protest    and   appear- 


418;  Eowley  V.  Stoddard,  7  Johns.  207; 
Davis  V.  West,  5  Wend.  63;  Sprague  V. 
Erwin,  27  How.  Pr.  51;  Hewitt  V. 
Howell,  8  How.  Pr.  346;  Webb  v.  Mott, 
6  How.  Pr.  439;  Gardner  v.  Teller,  2 
How.  Pr.  241;  Le  Sage  v.  Great  West- 
ern E.  Co.,  1  Daly  306.  N.  C.  —  Brooks 
v.  Brooks,  97  N.  C.  136,  1  S.  E.  487; 
Wheeler  v.  Cobb,  75  N.  C.  21.  Ohio. — 
Buckingham  v.  McCraeken,  2  Ohio  St. 
287;  Gardiner  v.  McDowell's  Admr., 
Wright  762.  Pa.  —  Brinton  v.  Hogue, 
172  Pa.  366,  33  Atl.  554;  Sherer  v.  Eas- 
ton  Bank,  33  Pa.  134;  Dewart  v.  Purdy, 
29  Pa.  113;  Kaier  v.  Leahy,  15  Pa.  Co. 
Ct.  243.  S.  C.  —  Ex  parte  Keeler,  45  S. 
C.  537,  23  S.  E.  865,  55  Am.  St.  Eep. 
785,  31  L.  E.  A.  678;  Benson  v.  Carrier, 
28  S.  C.  119,  5  S.  E.  272;  McCord  v. 
Lloyd,  1  Brev.  29.  Tenn.  —  Young  v. 
Hare,  11  Humph.  303.  Tex.  —  Cart- 
wright  V.  Chabert,  3  Tex.  261,  49  Am. 
Dec.  742.  Va.  —  Franklin  v.  Lilly 
Lumb.  Co.,  66  S.  E.  225;  New  Eiver, 
etc.  Co.  v.  Painter,  100  Va.  507,  42  S. 
E.  300;  Tuberville  v.  Long,  3  Hen.  & 
M.  309.  W.  Va.  — Bank  of  Valley  v. 
Bank  of  Berkeley,  3  W.  Va.  386.  Wis. 
Baizer  v.  Lasch,  28  Wis.  268,  271; 
Keeler  v.  Keeler,  24  Wis.  522;  Bell  v. 
Olmsted,  18  Wis.  69;  Upper  Missis- 
sippi, etc.  Co.  v.  Whittaker,  16  Wis. 
220;  State  V.  Messmore,  14  Wis.  115. 
Eng.  —  D  'Argent  v.  Vivant,  1  East  330, 
102  Eng.  Eeprint  128;  Travers  v.  Bulk- 
eley,  1  Ves.  Sr.  384,  27  Eng.  Eeprint 
1095;  Eoyal,  etc.  Co.  v.  Short,  1  Y.  & 
J.  570. 

In  Criminal  Proceedings.  —  The  rule 
that  appearance  waives  defects  in  sum- 
mons is  extended  to  criminal  causes. 
U.  S.  — United  States  v.  Wallace,  46 
Fed.  569.  Ind.  — App  v.  State,  90  Ind. 
73;  Duncan  v.  State,  84  Ind.  204.  Eng. 
Caswall  v.  Martin,  2  Str.  1072,  93  Eng. 
Eeprint  1039;  Eex  v.  Johnson,  1  Str. 
261,   93   Eng.   Eeprint   510. 

When  not  in  custody,  voluntarily  ap- 
pearing and  entering  into  recognizance 
waives  defect  in  the  original  arrest. 
United  States  V.  Wallace,  46  Fed.  569. 

Where  defendant  in  a  criminal  case 
obtains  a  change  of  venue,  appears  in 
the  court  to  which  the  cause  is  sent  and 
goes  to  trial  without  objection,  it  will 
be  presumed  that  jurisdiction  was  prop- 
erly obtained.  App  v.  State,  90  Ind. 
73;   Duncan   v.   State,  84  Ind.   204. 
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Summons  Prematurely  Issued.  —  The 
appearance  waives  the  objection  that 
the  complaint  or  declaration  was  not 
filed  before  the  issue  of  the  writ.  Hust 
v.  Conn,  12  Ind.  257;  Eoyal,  etc.  Co. 
v.  Short,  1  Y.  &  J.   (Eng.)   570. 

Summons  Not  Signed  by  Clerk. — 
Gay  v.  Cheney,  58   Ga.  304. 

Summons  issued  to  county  not 
authorized  by  law.  Northwestern  B. 
&  M.  Assn.  Co.  v.  Woods,  21  111.  App. 
372;  Peeples  v.  Peeples,  19  111.  269. 

Error  in  Date  of  Writ.  —  Fay  v.  Hay- 
den,  7  Gray   (Mass.)  41. 

Misstatement  of  Time  To  Appear. — 
Barker  v.  Norton,  17  Me.  416.  This 
was  in  scire  facias. 

Municipal  Courts. — This  rule  prevails 
in  municipal  prosecutions.  Euby  Chief, 
etc.  Co.  v.  Gurley,  17  Colo.  199,  29  Pac. 
668;  Lord  v.  Hendrie,  etc.  Co.,  13  Colo. 
393,  22  Pac.  782;  Colorado  Cent.  E.  Co. 
V.  Caldwell,  11  Colo.  545,  19  Pac.  542; 
Union  Pac.  E.  Co.  V.  DeBusk,  12  Colo. 
294,  20  Pac.  752,  13  Am.  St.  Eep.  221, 
3  L.  E.  A.  350,  distinguishing  Lyman  v. 
Milton,  44  Cal.  630;  New  York  &  B. 
Min.  Co.  v.  Gill,  7  Colo.  100,  2  Pac.  5; 
People  v.  Weiss-C.  Drug  Co.,  10  Colo. 
App.  507,  51  Pac.  1010;  Heeron  v. 
Beckwith,  1  Wis.  17. 

Municipal  Corporations.  —  The  rule 
is  applied  to  municipal  corporations. 
Ireton  v.  Baltimore,  61  Md.  432. 

Motion  Already  on  File.  —  Appear- 
ance waives  a  motion  to  quash  the  sum- 
mons already  on  file.  Denver  &  E.  G. 
E.  Co.  v.  Neis,  10  Colo.  56,  14  Pac.  105. 

After  Motion  To  Quash  Overruled. — 
See  supra,  III,  F,  1,  note. 

Mandamus.  —  Defective  Description 
of  Respondent.  —  Defective  description 
of  an  officer  against  whom  mandamus 
is  issued  is  waived  by  his  appearance. 
Parks  v.  Hayes,  11  Colo.  App.  415,  53 
Pac.  893. 

Certiorari.  —  State  v.  Stepheny  (N.  J. 
L.),  48  Atl.  573. 

Revival  of  Judgment.  -  -  Appearance 
waives  insufficiency  of  order  and  notice 
of  motion  to  revive  a  judgment.  Craw- 
ford v.  Foster,  83  Fed.  975,  28  C.  C.  A. 
242. 

In  Affidavit.  —  Appearance  waives  ir- 
regularities in  affidavit  to  hold  to  bail. 
D 'Argent  V.  Vivant,  1  East  330,  102 
Eng.    Reprint    128r 
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ance  without  protest  against  the  irregularities  of  the  summons.9* 
Any  Act  of  Defense.  —  Notwithstanding  the  fact  that  only  a  volun- 
tary appearance  is  regarded  as  sufficient  to  constitute  a  waiver,  yet 
it  has  been  held  that  an  appearance  or  "any  act  showing  an  ac- 
quiescence and  defense  of  the  cause"  is  a  waiver  of  all  irregulari- 
ties even  after  attachment  for  contempt  for  non-appearance.95  A 
plea  so  bad  as  to  be  void  is  a  waiver,96  and  so  is  an  appeal.97 

A  voluntary  general  appearance  cures  want  of  service  and  all  de- 
fects in  service.98    The  purpose  of  service  being  to  bring  parties  be- 

Cal.  —  Desmond  v.  San  Francisco  Court, 
59  Cal.  274.  Colo.  —  Tyler  v.  McKen- 
zie,  43  Colo.  233,  95  Pac.  943;  New 
York  &  B.  Min.  Co.  v.  Gill,  7  Colo.  100, 
2  Pac.  5;  Wyatt  v.  Freeman,  4  Colo. 
14.  Conn.  —  Haussman  v.  Burnham,  59 
Conn.  117,  22  Atl.  1065,  21  Am.  St.  Eep. 
74.  Fla.  —  Seedhouse  V.  Broward,  34 
Fla.  509,  16  So.  425;  Bartley  v.  Bing- 
ham, 34  Fla.  19,  15  So.  592;  Thebeurt 
v.  Canova,  11  Fla.  143,  166.  Ga.  — 
Pike  v.  Stallings,  71  Ga.  860;  Lowe 
r.  Burkett,  65  Ga.  564;  Gardner  v. 
Granniss,  57  Ga.  539.  Idaho.  —  Mor- 
ris v.  Miller,  4  Idaho  454,  40  Pac. 
60.  111.  — Wilson  v.  Roots,  119  HI. 
379,  10  N.  E.  204;  Bangor  Furnace  Co. 
V.  Magill,  108  111.  656;  Mix  V.  People, 
106  111.  425;  Protective  B.  &  L.  Co. 
p.  Palmer,  81  111.  90;  Filkins  v.  Bvrne, 
72  HI.  101;  Bills  v.  Stanton,  69"  111. 
51;  Dunning  v.  Dunning,  37  HI.  306; 
Miles  v.  Goodwin,  35  HI.  53;  Mineral 
Paint  Co.  v.  Keep,  22  HI.  9,  74  Am. 
Dec.  124;  Montgomery  v.  Brown,  7 
HI.  581:  Palmer  v.  Logan,  4  HI.  57; 
Vanderbilt  v.  Johnson,  A  HI.  48;  Clark- 
son  v.  Erie  &  N.  S.  Dispatch,  6  HI. 
App.  284.  Ind.  — Crabb  v.  Orth,  133 
Ind.  11,  32  N.  E.  711;  Louisville,  etc 
Co.  v.  Stover,  57  Ind.  559;  Adams  Exp. 
Co.  v.  Hill,  43  Ind.  157;  City  of  Craw- 
fordsville  v.  Hays,  42  Ind.  200;  Whit- 
ney V.  Lehmer,  26  Ind.  503,  510;  In- 
dianapolis, etc.  Co.  v.  Bemmer,  17  Ind. 
135:  Knight  v.  Low,  15  Ind.  374; 
Thayer  v.  Dove,  8  Blackf.  567;  Lagow 
r.  Patterson,  1  Blackf.  327.  la.  — 
Childs  V.  Limback,  30  Iowa  398;  Burns 
v.  Keas,  20  Iowa  16;  Wilgus  v.  Get- 
tings,  19  Iowa  82;  Hale  v.  Van  Saun, 
18  Iowa  19;  Beard  v.  Smith,  9  Iowa 
•50;  Voorhies  V.  Eubank,  6  Iowa  274; 
Converse  r.  Warren,  4  Iowa  158;  Bell 
v.  Pierson,  1  Morris  21.  Kan.  —  Wheat- 
lev  v.  Guth,  4  Kan.  240;  McBride  r. 
Hartwell,  2  Kan.  410.  Ky.  —  Chambers 
v.  Handley's  Heirs,  3  J.  J.  Marsh.  98; 
Todd   V.   Neaff,    4   Bibb    190;     Beading 

vol.  n 


94.  Southern  Mich.  Nat.  Bank  V. 
Byles,  67  Mich.  296,  34  N.  W.  702; 
Dixon  r.  Wells,  25  Q.  B.  Div.  249. 

But  it  is  questionable  whether,  if  one 
appears,  even  though  he  protests  his 
objection  that  the  summons  is  void, 
will  avail  him.  Dixon  v.  Wells,  25  Q. 
B.  Div.  249.  But  if  he  appears  with- 
out protest  he  waives  all  irregularities. 
Keg.  f.  Shaw,  34  L.  J.  M.  C.  169;  Beg. 
r.  Hughes,  4  Q.  B.  Div.  614. 

95.  Travers  v.  Bulkeley,  1  Ves.  Sr. 
384,  27  Eng.  Beprint  1095;  supra,  II, 
E,l. 

96.  Young  v.  Rankin,  4  How. 
(Miss.)    27. 

97.  Ark.  —  Kansas  City,  etc.  R. 
Co.  v.  Summers,  45  Ark.  295;  Ball  V. 
Kuykendall,  2  Ark.  195.  Colo.— Wyatt 
V.  Freeman,  4  Colo.  14.  HI.  — -  Duggan 
v.  Smyser,  46  111.  App.  39.  Mo.— Gibbs 
v.  Missouri  Pac.  B.  Co.,  11  Mo.  App. 
459. 

Contra,  White  House,  etc.  Min.  Co.  r. 
Powell,  30  Colo.  397,  70  Pac.  679,  under 
a  statute  providing  that  proceedings  in 
the  appellate  court  are  de  novo.  And 
see  Parrott  r.  Alabama  G.  Life  Ins.  Co., 

5  Fed.  391,  supra,  II,  B,  1,  k,  and  infra, 
III,  F,  9. 

98.  TJ.  S.  —  Continental  Cas.  Co.  v. 
Spradlin,  170  Fed.  322,  95  C.  C.  A. 
112;  Robinson  r.  Sea  View  R,  Co.,  169 
Fed.  319;  Blatt  v.  Manning,  34  Fed. 
817;  Friezen  v.  Allemania  Fire  Ins. 
Co.,  30  Fed.  349;  Hale  v.  Continental 
Ins.  Co.,  12  Fed.  359.  Ala.  —  Ashbv 
Brick  Co.  v.  Ely  &  W.  Dry  Goods  Co", 
151  Ala.  272,  44  So.  96;  "Birmingham 
Mills  v.  Wilder,  85  Ala.  593,  5  So. 
307;  Baker  v.  Pope,  49  Ala.  415;  Bowin 
V.  Sutherlin.  44  Ala.  278;  Johnson  v. 
West,   43   Ala.   689;   Bissell  r.   Carville, 

6  Ala.  503;  Beal  v.  Snedicor,  8  Port. 
523;  Moore  v.  Phillips,  8  Port.  467: 
Brow  v.  Simpson,  3  Stew.  331.  Ariz. 
Clark  v.  Morrison,  5  Ariz.  349,  52  Pac. 
985.  Ark.  —  Duncan  r.  Ripley,  7  Ark. 
100;    Boyer    v.    Robinson,    6    Ark.    552. 
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fore  the  court,  when  they  voluntarily  enter  their  appearance,  serv- 
ice is  no  longer  necessary." 


v.  Ford's  Heirs,  1  Bibb  338.  La.— 
Debuys  v.  Johnson,  4  Mart.  (N.  S.) 
286 ;  New  Orleans  V.  Eousseau,  11  La. 
Ann.  195.  Me.  — Buckfield  Co.  V.  Ben- 
son, 43  Me.  374;  Woodman  v.  Smith, 
37  Me.  21  j  Maine  Bank  v.  Hervey,  21 
Me.  38;  Johnson  v.  Kichards,  11  Me. 
49.  Md.  — Stigers  v.  Brent,  50  Md. 
214,  33  Am.  Bep.  317;  Belt  v.  Black- 
burn, 28  Md.  227.  Mass.  —  Lawrence 
V.  Bassett,  5  Allen  140;  Briggs  v.  Hum- 
phrey, 1  Allen  371;  Greenwood  v.  Lake 
Shore  R.  Co.,  10  Gray  373;  Gilbert  v. 
Nantucket  Bank,  5  Mass.  97.  Mich.  — 
Manhard  v.  Schott,  37  Mich.  234;  Gree- 
ley v.  Stilson,  27  Mich.  153;  Burson 
v.  Huntington,  21  Mich.  415,  4  Am. 
Bep.  497.  Minn.  —  Howland  v.  Jeuel, 
55  Minn.  102,  56  N.  W.  581;  Allen  r. 
Coates,  29  Minn.  46,  11  N.  W.  132; 
Anderson  V.  Southern  Minn.  R.  Co.,  21 
Minn.  30;  Tyrrell  v.  Jones,  18  Minn. 
312;  Johnson  v.  Knoblauch,  14  Minn. 
16;  Choteau  v.  Rice,  1  Minn.  192.  Miss. 
Bustamente  v.  Bescher,  43  Miss.  172. 
Mo.  —  Mankameyer  v.  Egelhoff,  161 
Mo.  200,  61  S.  W.  836;  Boulware  r. 
Chicago  &  A.  R.  Co.,  79  Mo.  494;  Schell 
r.  Lei  and,  45  Mo.  289;  Phillebart  v. 
Evans,  25  Mo.  323;  Withers  v.  Rodgers. 
24  Mo.  340;  Hayes  v.  Blaker  &  Co., 
138  Mo.  App.  24,  119  S.  W.  1004; 
Rechnitzer  v.  Missouri,  K.  &  T.  R.  Co., 
60  Mo.  App.  409;  Market  St.  Bank  v. 
Stumpe,  2  Mo.  App.  545.  Neb.  —  Mer- 
chants Sav.  Bank  v.  Noll,  50  Neb. 
615,  70  N.  W.  247;  Spencer  v.  Wolfe, 
49  Neb.  8,  67  N.  W.  858;  White  r. 
Merriam,  16  Neb.  96,  19  N.  W.  703. 
Nev.  —  Iowa  Min.  Co.  v.  Bonanza  Min. 
Co.,  16  Nev.  64.  N.  H.  — Kittredge  v. 
Emerson,  15  N.  H.  227;  Smith  v.  Whit- 
tier,  9  N.  H.  464.  N.  J.  — Van  Dyke 
v.  Van  Dyke,  49  Atl.  1116;  Clifford 
V.  Overseers  of  Poor,  37  N.  J.  L.  152; 
Murat  V.  Hutchinson,  16  N.  J.  L.  46; 
Ayres  v.  Swayze,  5  N.  J.  L.  936.  N. 
Y.  —  Reed  v.  Chilson,  142  N.  Y.  152, 
36  N.  E.  884;  Christal  V.  Kelly,  88  N. 
Y.  285,  293;  Ogdensburgh  &  L.  C.  Co. 
V.  Vermont  R.  Co.,  63  N.  Y.  176: 
Eleventh  Ward  Bank  V.  Powers,  43 
App.  Div.  178,  59  N.  Y.  Supp.  314; 
Abrahamson  v.  Koch,  7  Misc.  122,  27 
N.  Y.  Supp.  310;  Bell  v.  Good,  22  Civ. 
Proc.  317,  reversed  in  19  N.  Y.  Supp 
693;   Carpenter  v.  New  York  &  N.  H. 

vol.  n 


R.  Co.,  11  How.  Pr.  481;  Cook  v. 
Tuttle,  2  Wend.  289;  Carpentier  t?. 
Minturn,  65  Barb.  293.  N.  C—  Mc- 
Donald v.  McArthur  Bros.  Co.,  69  S. 
E.  832;  Hatcher  v.  Faison,  142  N.  C. 
364,  55  S.  E.  284.  Ohio.  —  Abernathy 
V.  Latimore,  19  Ohio  St.  286;  Schaeffer 
v.  Waldo,  7  Ohio  St.  309;  Bucking- 
ham V.  McCracken,  2  Ohio  St.  287; 
Eaton  v.  Morgan,  Tapp.  77;  Bryans  V. 
Taylor,  Wright  245;  Klonne  v.  Brad- 
street,  2  Handy  74.  Ore.  —  Kinkade 
V.  Myers,  17  Ore.  470,  12  Pac.  557; 
Ankeny  V.  Blackiston,  7  Ore.  407; 
White  v.  Northwest  Stage  Co.,  5  Ore. 
99;  Harker  v.  Fahie,  2  Ore.  89.  Pa. — 
Byers  V.  Byers,  208  Pa.  23,  57  Atl. 
62;  Miller  v.  Warden,  111  Pa.  300, 
307,  2  Atl.  90;  Lupton  v.  Moore,  101 
Pa.  318;  Schober  v.  Mather,  49  Pa. 
21;  Lorenz's  Admr.  V.  King,  38  Pa. 
93;  Skidmore  V.  Bradford,  4  Pa.  296; 
Zion  Church  v.  St.  Peter's  Church,  5 
Watts  &  S.  215;  Kemmerer  v.  Markle 
&  Co.,  7  Kulp  262,  14  Pa.  Co.  Ct. 
493.  B.  I. — Cooke  v.  Second  Univ. 
Church,  7  R.  I.  17.  S.  C— Meinhard  v. 
Youngblood,  37  S.  C.  231, 15  S.  E.  950, 16 
S.  E.  771.    S.  D. — Henry  v.  Henry,  15  S. 

D.  80,  87  N.  W.  522.  Tex.  —  Randall 
V.  Meredith,  11  S.  W.  170;  Herndon  v. 
Crawford,  41  Tex.  267;  Galveston  R. 
Co.  v.  Oakes,  1  White  &  W.  Civ.  Cas., 
§  685.  Vt.  —  Spaulding  v.  Swift,  18 
Vt.  214;  Bennett  v.  Stickney,  17  Vt. 
531;  Coit  V.  Sheldon,  1  Tvler  300.  Va. 
Harvey  v.  Skipwith,  16  Gratt.  410; 
Turberville  v.  Long,  3  Hen.  &  M.  309. 
Wash.  —  Springfield  Shingle  Co.  v. 
Edgecomb  Mill  Co.,  52  Wash.  620,  101 
Pac.  233;  Schwabacher  v.  Wells,  1 
Wash.  Ter.  506.  W.  Va.  — Parfitt  t'. 
Sterling   Veneer    &   Basket    Co.,    69    S. 

E.  985;  Giboney  V.  Cooper,  57  W.  Va. 
74,  49  S.  E.  939;  Burlew  v.  Quarrier, 
16  W.  Va.  108;  Mahany  V.  Kephart, 
15  W.  Va.  609.  Wis.  —  State  v.  Hil- 
gendorf,  136  Wis.  21,  116  N.  W.  848; 
Nichols  v.  Crittenden,  74  Wis.  459,  43 
N.  W.  105;  Garland  v.  McKittrick,  52 
Wis.  261,  9  N.  W.  160;  Krueger  V. 
Pierce,  37  Wis.  269;  Baizer  v.  Lasch, 
28  Wis.  268;  Barker  v.  Knickerbocker 
L.  Ins.  Co.,  24  Wis.  630;  Cron  v. 
Krones,  17  Wis.  401. 

99.     Jones    v.    Stevens,    1    Colo.    67; 
Radcliff  v.  Noyes,  43  111.  318. 
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As  in  waiver  of  defects  in  process,  appearance  to  waive  service 
must  be  voluntary,  yet  sometimes  an  appearance  seemingly  involun- 
tary has  been  held  to  be  a  waiver.1  An  appearance  for  any  other 
purpose  than  to  object  to  the  service  waives  error  in  the  service  and 
return.2  It  waives  total  lack  of  service,3  and  every  sort  of  defect  in 
service.4 


1.  After  attachment  following  non- 
appearance, a  defendant  in  chancery 
entered  appearance  without  moving  to 
set  aside  the  attachment.  Held  that 
defective  service  of  the  subpoena  was 
waived.  Bound  V.  Wells,  3  Madd.  434, 
56  Eng.  Keprint  564.  And  since  the 
service  was  made  in  London,  though 
defective,  the  appearance  made  the 
case  a  "town  cause"  as  if  a  valid 
service  had  been  made  in  London. 

2.  Layne  v.  Ohio  R.  Co.,  35,  W.  Ya. 
438,   14   S.   E.   123. 

The  following  have  been  held  to  con 
stitute  such  an  appearance  as  would 
waive  the  service: 

Affidavits.  —  Counter  affidavits  on 
application  for  alimony,  coupled  with 
motion  to  dismiss,  though  special. 
Moody  r.  Moodv,  118  X.  C.  926,  23  S 
E.  933. 

Leave  To  Answer. — Motion  for  leave 
to  answer  to  the  merits  and  to  Bet 
aside  default  and  judgment.  Anderson 
v.  McClellan,  54  Ore.  206,  102  Pac. 
1015. 

But  the  addition  of  a  request  for  an 
order  that  the  defendant  be    no> 
pelled  to  plead,  because  it  was   - 
eign  corporation,  to  a  motion  to  quash 
service   on  the  ground  that  the  person 
served  was  not  defendant's  agent,  was 
held   not    a   waiver.      American 
Co.  v.  Eli,  etc.  Co.,  70  Fed.  276. 

3.  Baars  v.  Gordon,  21  Fla.  25; 
Smith  v.  Bulklev,  15  Fla.  64;  Dikeman 
r.  Struck,  76  Wis.  332,  45  X.  W.  118. 

But  not  illegality  of  service.  Mor- 
ris v.  Graham,  ol  Fed.  53,  54.  This  case 
is  inconsistent  with  nearly  all  others. 

Actual  appearance  of  resident  and 
non-resident  defendants,  and  participat- 
ing in  the  trial,  after  amendment  of  pe- 
tition, subsequent  to  publication  of  or- 
der to  non-resident  defendants,  waives 
lack  of  service.  Smith  v.  Kiene  (Mo.), 
132   S.   W.   1052. 

4.  Morse  V.  Calley,  5  N.  H.  222. 
The    following    are    some    of   the    de- 
fects  held  to  have   been   waived: 

Void  Service  by  Publication.  —  Long 
v.  Long,  59  Mich.  296,  26  X.  W.  520; 
Stone  v.  Welling,  14  Mich.  514,  524. 


Unauthorized  Substituted  Service  Un- 
der U.  S.  Rev.  St.,  §738.  — Briggs  v. 
Stroud,  58  Fed.  717. 

Fraud  in  Obtaining  Service.— Greelev 
V.  Stilson,  27  Mich.  153.  But  see, 
Chubbuck  v.  Cleveland,  37  Minn.  466, 
35  X.  W.  362. 

Defective  Return. — MeGeehan  v.  Bed- 
ford, 128  Wis.  167,  107  X.  W.  296. 

Authority  of  Server.  —  Want  of  au- 
thority of  the  person  making  servico 
is  waived.  Morse  v.  Calley,  5  X.  II 
222. 

And  that  service  was  made  by  one  of 
defendants.  Tallon  v.  Schempf,  67  111 
472. 

Writ  to  Wrong  Officer.  —  Rochester 
V.  LTpman,  19  Minn.  108. 

Not  Served  Within  Time.  —  Lemar  r 
Cottle,  27  Ga.  263. 

Citation  in  Error.  —  Renaud  v.  Ab- 
bott, 116  U.  S.  277,  6  Sup.  Ct.  1194,  29 
L.  ed.  629. 

Application  for  Certiorari.  —  State  v 
Xapton,  24  Mont.  450,  62  Pac.  686. 

Service  of  Garnishment.  —  Mercer '  v 
Booby,  G  Fla.  723. 

Motion  for  Continuance  of  the  Cause 
Filed  Simultaneously  With  Motion  To 
Quash  frecurn.  —  Lavne  v.  Ohio  R    Co 
■  5  v  123. 

Not  Served  in  Time.  —  Todd  v 
Xeaff,  4  Bibb   (Ivy.)    190. 

Notice  Too  Short Benson  v  Car- 
rier, 28  S.  C.  119,  5  S.  E. 

Summons  to  the  Wrong  Court.  —  An- 
derson v.  Hanson,  2S  Minn.  400,  10  X 
W.  429. 

Writ  Returnable  Sunday.  —  Pierc 
Rehfuss,  35  Mich.  53. 

Service   of  Injunction    Before    Sum- 
mons. —  Di-t,  Tp.  of  Lodomillo  v.  Dist. 
Tp.  of  Gass,  54  Iowa  115,  6  X.  W.  163. 
Writ  Addressed  to  Wrong  Officer.  — 
Dixon   v.  Rutherford,  26  Ga.  153. 

Irregularities  in  Capias.  —  White  r 
Rankin,  2  Blackf.  (Ind.)  78. 

Return  Day  in  Summons  Not  Same  as 
in  Copy.  —  Nemetty  v.  Naylor,  100  X 
Y.  562,  3  X  E. 

Summons  Issued  Less  Than  Ten  Day3 
Before  Term.  —  Reed  v.  Bodkin,  68  Ind 
325. 
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It  is  usually  held  that  a  motion  to  dismiss,  added  to  a  motion  at- 
tacking the  jurisdiction  of  the  person,  will  waive  any  defects  or 
irregularities  if  the  case  is  such  that  the  court  has  any  right  to  re- 
tain jurisdiction;  otherwise  not.5  It  is  waived  by  appearance  by  an 
administrator.6 

In  nearly  all  the  cases  on  the  question  of  waiver,  the  appearance 
constituting  the  waiver  is  coupled  with  some  other  acts;  i.  e.,  mo- 
tions, pleadings,  etc.  Sometimes  these  acts  constitute  appearance. 
Logically,  of  course,  it  is  the  appearance  ipso  facto  which  waives  the 
defects.7 

The  codes  provide  that  voluntary  appearance  shall  be  equivalent 
to  service.    In  those  jurisdictions  it  is  held  to  be  so.8 

5.  Venue.  —  Appearance  waives  objection  to  an  error  in  the  venue 
and  to  kindred  errors.  It  waives  the  bringing  of  the  suit  in  the 
wrong  county,9  and  the  failure  to  bring  the  suit  in  the  county  of 


Service  in  Wrong  County.  —  Brown 
v.  U.  S.  H.  &  D.  Assn.,  12  Ky.  L.  Kep. 
283,  13  S.  W.  1085;  Douglas  v.  Baker, 
79  Tex.  499,  15  S.  W.  801. 

Service  Outside  Jurisdiction  of 
Municipal  Court.  —  Mehrbach  v.  Part- 
ridge, 9  Misc.  209,  29  N.  Y.  Supp.  681. 

5.  Reedy  v.  Howard,  11  S.  D.  160, 
76  N.  W.  304;  supra,  III,  E,  1;  III,  F, 
1,2. 

6.  Wells  v.  Keeley,  12  Utah  437,  42 
Pac.  1133. 

Guardia,n.  —  Deegan  v.  Deegan,  22 
Nev.  185,  37  Pac.  360,  58  Am.  St.  Eep. 
742. 

Infant.  —  White  v.  Morris,  107  N.  C. 
92,  12  S.  E.  80. 

7.  One  of  the  very  few  cases  where 
the  waiver  is  based  on  the  appearance 
alone  is  Boulware  V.  Chicago  &  A.  R. 
(Jo.,  79  Mo.  494. 

In  equity  it  is  sometimes  held  that 
the  defendant  may  raise  the  question  of 
service  by  answer,  and  does  not,  by 
pleading  to  the  merits  in  the  same 
answer,  waive  the  objection.  Price  V. 
Pinnell,  4   W.   Va.   296. 

8.  California.  —  Ghiradelli  v.  Greene, 
56   Cal.   629. 

Georgia.  —  Townsend  v.  Stoddard,  26 
Ga.  430. 

Oregon.  —  Rogue  River  M.  Co.  v. 
Walker,  1  Ore.  341. 

"The  object  of  service  of  process  is 
only  to  notify  persons  of  the  suit  and 
bring  them  under  the  power  of  the 
court.     Appearance   answers    the    same 


purpose.  By  it  the  party  submits  him- 
self to  the  jurisdiction  of  the  court." 
Frank    v.    Zeigler,    46    W.    Va.    614,    33 

S.   E.   761 

9.  U.  S.  —  Romaine  v.  Union  Ins. 
Co.,  28  Fed.  625.  III.  —  Duncan  V. 
Charles,  5  111.  561.  Me.  — Webb  v. 
Goddard,  46  Me.  505,  509.  Mass.— 
Brown  v.  Webber,  6  Cush.  560.  Mo  — 
Cook  v.  Globe  Prtg.  Co.,  227  Mo.  471, 
127  S.  W.  332;  Rippstein  V.  St.  Louis 
M.  L.  Ins.  Co.,  57  Mo.  86;  Cook  v. 
Spence,  145  Mo.  App.  157,  122  S.  W. 
340;  Columbia  Brew.  Co.  v.  Forgey,  140 
Mo.  App.  605,  120  S.  W.  625.  Neb. — 
Bowen  v.  School-dist.  No.  3,  10  Neb. 
265,  4  N.  W.  981;  Kane  V.  Union  Pac. 
R.  Co.,  5  Neb.  105.  N.  H.  — Bishop  v. 
Silver  Lake  Min.  Co.,  62  N.  H.  455. 
N.  J. —  Fraley  v.  Feather,  46  N.  J.  L. 
429.  N.  C.  —  Granville  County  Board  v. 
State  Board,  106  N.  C.  81,  10  S.  E.  1002. 
Pa.  —  Fennell  v.  Guffey,  155  Pa.  38,  25 
Atl.  785.  Tex.  —  Carruthers  v.  John- 
son (Tex.  App.),  17  S.  W.  1088;  State 
v.  Snyder,  66  Tex.  687,  695,  18  S.  W. 
106;  Pool  v.  Pickett,  8  Tex.  122;  Gal- 
veston, etc.  Co.  V.  Baumgarten,  31  Tex. 
Civ.  App.  253,  72  S.  W.  78.  Utah. — 
White  v.  Rio  Grande  W.  R.  Co.,  25  Utah 
346,  71  Pac.  593. 

The  cases  seem  to  be  based  upon  the 
principle  that  the  right  to  have  the  suit 
brought  or  tried  in  a  particular  county 
is  a  privilege  (Fraley  v.  Feather,  46 
N.  J.  L.  429),  and  therefore  may  be 
waived.     But  many  of  the  cases  refer 
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the  defendant's  residence,10  and  an  erroneous  order  for  a  hearing 
in  another  county,11  and  that  the  suit  ought  to  have  been  brought  in 
another  court.1* 

In  the  federal  court  a  voluntary  general  appearance  cures  the  de- 
fect that  the  defendant  is  sued  without  his  own  district.13  The  ob- 
jection,   however,    may    be    taken    by    special    appearance    without 


to  it  as  a  matter  of  jurisdiction,  and 
yet  hold  that  it  may  be  waived.  Repp- 
stein  v.  St.  Louis  M.  L.  Ins.  Co.,  57  Mo. 
86;  Kane  V.  Union  Pac.  E.  Co.,  5  Neb. 
105. 

But  that  it  is  not  a  question  of  juris- 
diction but  of  venue  or  irregularity  of 
service,  see  Eomaine  v.  Union  Ins.  Co., 
28  Fed.  625. 

But  appearance  does  not  waive  the 
defect  of  jurisdiction  when  a  corpo- 
ration is  sued  in  the  wrong  county. 
State  V.  Whitewater  Val.  Canal  Co.,  8 
Ind.  320. 

And  under  the  Massachusetts  statute, 
after  appearance,  it  is  in  the  discretion 
of  the  court  whether  it  will  regard  a 
motion  to  dismiss  on  the  ground  that 
the  suit  is  in  the  wrong  county.  Mor- 
ris V.  Farrington,  133  Mass.  466. 

But  where  the  record  is  such  that  the 
defendant  cannot  know  at  the  time  of 
his  appearance  that  the  suit  is  brought 
in  the  wrong  county,  his  appearance 
will  not  waive  his  right  to  make  the 
objection  when  the  fact  appears.  Ward 
v.  George,  1  Bush  (Ky.)  357.  See  also 
U.  S.  —  Crown  Cotton  Mills  v.  Turner, 
82  Fed.  337.  Neb.— Stelling  v.  Peddi- 
cord,  78  Neb.  779,  111  N.  W.  793.  Ohio. 
Dunn  V.  Hazlett,  4  Ohio  St.  435. 

Appearance  and  delay,  in  an  equity 
case,  waive  the  objection  that  the  suit 
for  convenience  ought  to  have  been 
brought  in  another  jurisdiction.  Pierce 
v.  Equitable  Assur.  Soc,  145  Mass.  56, 
12  N.  E.  858,  1   Am.  St.  Eep.  433. 

10.  U.  S.  —  First  Nat.  Bank  v.  Mor- 
gan, 132  U.  S.  141,  10  Sup.  Ct.  37, 
33  L.  ed.  282.  D.  C.  —  Anderson  r. 
Morton,  21  App.  Cas.  444.  Ga. — 
Lightfoot  v.  Brower  (Ga.  App.),  66  S. 
E.  1094.  Mo.  —  Bohn  v.  Devlin,  28 
Mo.  319.  Tex.  —  Morris  V.  Eunnells, 
12  Tex.  175;  Southern,  etc.  Co.  V. 
Pitluk,  26  Tex.  Civ.  App.  327,  63  S. 
W.   354. 

By  motion  to  set  aside  a  default 
judgment  because  he  was  not  served 
with  a  copy  of  the  complaint,  and  by 
answer  a  defendant  waives  the  objec- 
tion  that   he   is   not   a   citizen   or   resi- 


dent of  the  judicial  district  in  which 
the  suit  is  brought.  Springston  v. 
Wheeler,  3  Ind.  Ter.  388,  58  S.  W 
658. 

11.  Perseverance  Min.  Co.  v.  Bis- 
aner,  87  Ga.  193,  13  S.  E.  461;  Cuddv 
v.  Becker  (Iowa),  124  N.  W.  1071. 

12.  Edwards  v.  Currie  (N.  J.),  75 
Atl.    941. 

And  that  a  copy  of  the  order  revers- 
ing and  remanding  the  case,  by  a 
clerical  error,  referred  to  the  wrong 
court.  Levinson  v.  Sands,  81  111.  App. 
578. 

13.  Interior  Const.  Co.  v.  Gibney, 
160  U.  S.  217,  16  Sup.  Ct.  272,  40  L. 
ed.  401;  Central  Trust  Co.  v.  Mc- 
George,  151  U.  S.  129,  14  Sup.  Ct.  286, 
38  L.  ed.  98;  Southern  Pac.  E.  Co. 
V.  Denton,  146  U.  S.  202,  13  Sup. 
Ct.  44,  36  L.  ed.  943;  St.  Louis,  etc. 
Co.  V.  McBride,  141  U.  S.  127,  11  Sup. 
Ct.  982,  35  L.  ed.  659;  Jones  v.  An- 
drews, 10  Wall.  327,  332,  19  L.  ed. 
935;  Van  Doren  v.  Pennsylvania  E. 
Co.,  93  Fed.  260,  35  C.  C.  A.  284; 
Dulles  v.  Crippen  M.  Co.,  156  Fed. 
706;  Iowa,  etc.  Co.  v.  Bliss,  144  Fed. 
446;  Von  Voight  v.  Michigan  Cent. 
E.  Co.,  130  Fed.  398;  Fosha  v.  Western 
Union  Tel.  Co.,  114  Fed.  701;  Piatt 
v.  Massachusetts  E.  E.  Co.,  103  Fed. 
705;  Noonan  v.  Delaware,  etc.  Co.,  68 
Fed.  1;  Briggs  v.  Stroud,  58  Fed.  717; 
Hatch  v.  Ferguson,  57  Fed.  966. 

This  is  true  though  the  appearance 
is  by  demurrer  for  want  of  jurisdic- 
tion. Noonan  v.  Delaware,  etc.  Co., 
68   Fed.    1. 

So  removal  to  federal  court  in  a 
district  ©f  which  neither  party  is  an 
inhabitant  waives  objections  if  such  is 
the  case.  Memphis  Bank  v.  Houchens. 
115  Fed.   96,  52   C.   C.   A.   176. 

But  it  is  held  that  the  provision 
that  an  assignee  of  a  chose  in  action 
cannot  sue  in  the  federal  court  unless 
his  assignor  could,  is  not  so  waived. 
Mexican  Nat.  E.  Co.  v.  Davidson,  157 
U.  S.  201,  15  Sup.  Ct.  563,  39  L.  ed. 
672. 
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waiver.14  A  voluntary  general  appearance  in  the  federal  court  also 
waives  the  objection  that  neither  the  plaintiff  nor  the  defendant  is 
a  citizen  of  the  state  where  the  action  is  brought.15 

■An  appearance  and  petition  for  removal  to  the  federal  court  waives 
the  objection  that  defendant  is  not  sued  in  the  district  of  which 
he  is  an  inhabitant.16  Such  appearance,  moreover,  waives  objec- 
tions to  a  change  of  venue,  including  errors  and  irregularities  in 
the  change,17  such  as  insufficiency  of  affidavit,18  and  more  serious 
errors.19  And  such  appearance  in  the  court  to  which  the  venue  is 
changed  gives  jurisdiction  which  the  court  itself  cannot  annul.20 

It  is  held  that  an  agreement  of  parties  to  change  venue  gives  the 
second  court  jurisdiction  over  their  persons.21  It  has  also  been 
held  that  a  general  appearance  and  time  to  plead  does  not  waive  the 
right  of  the  defendant  to  change  the  place  of  trial  to  the  county  of 
his  residence.22 

6.  Misnomer.  —  A  voluntary  general  appearance  waives  misnomer ; 
special  appearance  does  not.23 


14.  In  re  Keasbey  Co.,  160  U.  S. 
221,  16  Sup.  Ct.  273,  40  L.  ed.  402; 
Romaine  v.  Union  Ins.  Co.,  28  Fed. 
625. 

15.  Interior  Const.  Co.  V.  Gibney, 
160  U.  S.  217,  16  Sup.  Ct.  272,  40  L. 
ed.  401;  Shaw  v.  Quincy  Min.  Co.,  145 
U.  S.  444,  12  Sup.  Ct.  935,  36  L.  ed. 
768;  Occidental,  etc.  Co.  v.  Comstoek 
Co.,  120  Fed.  518. 

16.  Craven  v.  Turner,  82  Me.  383, 
19   Atl.    864. 

17.  Ala. —  Berry  v.  Nail,  54  Ala. 
446.  Ariz.  —  Solomon  v.  Norton,  2  Ariz. 
100,  11  Pac.  108.  Colo, —  Cheney  V. 
Crandall,  28  Colo.  383,  65  Pac.  56; 
Otero  Canal  Co.  v.  Fosdick,  20  Colo. 
522,  39  Pac.  332.  111.  —  Flasg  v. 
Roberts,  67  111.  485.  Ind.  —  Smith  v. 
Jeffries,  25  Ind.  376.  Mo.  —  Reddick 
v.  Newburn,  76  Mo.  423;  Moore  »'. 
Wabash  R.  Co.,  51  Mo.  App.  504.  Ore. 
Woldenberg  r.  Haines,  35  Ore,  246,  57 
Pac.  627.  Tex.  —  Tammen  V.  Sehaefer, 
45  Tex.  Civ.  App.  522,  101  S.  W.  468. 
Va.  —  Bell  v.  Farmville,  etc.  Co.,  91 
Va.  99,  20  S.  E.  942.  Wis. —  Mont- 
gomery v.  Town  of  Scott,  32  Wis.  249. 

Appearance  in  appellate  court  waives 
erroneous  change  of  venue  to  the  court 
below.  Reddick  v.  Newburn,  76  Mo. 
423. 

18.  Magner  v.  Renk,  65  Wis.  364, 
27  N.   W.   26. 

19.  Second  Change.  —  Where  a 
statute  forbids  more  than  one  Johns ' 
Exrs.  V.  Johns.  17  Fla.   806. 
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Unlawful  Change.  —  Montgomery  v. 
Lebanon,  etc.  Ins.  Co.,  80  Mo.  App. 
500. 

Change  Unauthorized  by  Law.  — 
Vinsen   v.  Lockard,   7  Bush   (Ky.)   458. 

20.  Hamrick  v.  Danville,  etc.  R.  Co., 
32  Ind.  347;  Van  Sehoiack  v.  Farrow, 
25  Ind.   310. 

21.  Aurora,  etc.  Co.  v.  Johnson,  46 
Ind.  315. 

But  where  the  objection  was  that 
the  case  was  such  as  could  not  be 
transferred  from  the  justice  to  the  su- 
perior court,  it  was  held  not  waiver 
to  go  to  trial  after  the  objection  was 
overruled.  Arroyo  D.  &  W.  Co.  v.  Su- 
perior Court,  92  Cal.  47,  28  Pac.  54, 
53    Am.   St.   Rep.   91. 

22.  Appearance  by  defendant  waives 
objection  to  the  jurisdiction  of  a 
municipal  court  over  a  non-resident  of 
the  city.  Lackey  V.  District  Court,  30 
Colo.  123,  69  Pac.  597;  Grand  Rapids, 
etc.  R.  Co.  r.  Gray,  38  Mich.  461. 

Texas  Rev.  St.,  1895,  Art.  248,  pro- 
vides that  when  the  answer  of  a  gar- 
nishee is  controverted,  the  garnishee 
may  have  the  issue  tried  in  the  county 
of  his  residence.  Though  filirjg  an 
answer  is  an  appearance,  the  privi- 
lege of  place  of  trial  is  not  thereby 
waived.  American  Surety  Co.  V.  Bern- 
stein, 101  Tex.  189,  193,  105  S.  W. 
990. 

23.  U.  S.  —  Whitcomb  v.  Hooper,  81 
Fed.  946,  27  C.  C.  A.  19;  Deems  v. 
The  Albany,  etc.  Line,  14  Blatchf.  474, 
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7.  Variance.  —  A  voluntary  general  appearance  waives  a  variance 
between  the  writ  and  declaration  or  between  the  summons  and  com- 
plaint;24 but  where  the  practice  is  such  that  the  defendant  is  re- 
quired to  appear  before  he  could  know  of  the  variance,  an  appear- 
ance before  he  knows  it  will  not  waive  it.25 

8.  Defect  of  Parties.  —  Want  of  proper  parties  is  cured  by  appear- 
ance and  answer  of  the  proper  parties;26  and  appearance  waives 
the  objection  that  he  appearing  is  neither  made  a  party  nor  served,27 
and  an  error  in  the  order  of  court  that  he  be  made  a  party,28  but  not 
that  the  suit  was  begun  by  the  wrong  party,  who  had  no  right  to 
sue.29 

9.  Appearance  on  Appeal.  —  A  voluntary  appearance  in  the  appel- 
late court  waives  notice  or  citation  on  appeal,  and  service  thereof  30 
and  other  irregularities  in  taking  the  appeal.31     An  appeal,  more- 


7  Fed.  Cas.  No.  3,736.  La. —  New 
Orleans  v.  Saloy,  11  La.  Ann.  420. 
Mich.  —  Moore  V.  Lewis,  76  Mich.  300, 
43  N.  W.  11.  Mo.  — State  r.  Bacon 
Club,  44  Mo.  App.  86.  N.  Y.  —  Mann 
v.   Carley,   4   Cow.   148,   156. 

Admits  Identity.  —  Appearance  ad- 
mits identity  of  defendant  sued  under 
a  misnomer.  Mobile,  etc.  B.  Co.  v. 
Yeates,  67  Ala.  164.  See  Mahon  v. 
San  Eafael  T.  E.  Co.,  49  Cal.  269. 

Special  Appearance.  —  Objection  to 
misnomer  should  be  made  on  special 
appearance.  Mann  v.  Carley,  4  Cow. 
(N.  Y.)   148,  156. 

In  Dole  v.  Manley,  11  How.  Pr.  (N. 
Y.)  138,  it  was  held  under  a  rule  of 
court  that  a  motion  to  set  aside  sum- 
mons and  complaint  for  misnomer  must 
be  made  before  appearance. 

24.  111.  —  Wabash  E.  Co.  r.  Barrett, 
117    111.     App.    315.      la.  —  Holmes    r. 

Budd,  11  Iowa  186.  Mo.  —  Hite  v. 
Hunton,  20  Mo.  286.  N.  J.  — Coyle 
r,  Coyle,  26  N.  J.  L.  132.  N.  Y.— 
Shafer  v.  Humphrey,  15  How.  Pr.  564; 
Voorhies  r.  Scofield,  7  How.  Pr.  51; 
Webb  v.  Mott,  6  How.  Pr.  439.  Can. 
McNab  r.  McDonnell,  15  Ont.  Pr.  14. 

25.  Shafer  v.  Humphrey,  15  How 
Pr.  (N.  Y.)  564;  Voorhies'  v.  Scofield. 
7  How.  Pr.  (N.  Y.)  51;  Webb  r.  Mott. 
6  How.  Pr.   (N.  Y.)  439. 

And  a  motion  to  quash  the  writ  does 
not  waive  a  variance.  Schoonhoven  v. 
Gott,  20  HI.  46,  71  Am.  Dec.  247. 

26.  Ga.  —  Mayor,  etc.  v.  Finney,  54 
Ga.  321.  Ind.  —  Mover  v.  McCullough, 
1  Ind.  339.  Va.  — Moore  v.  Bruce, 
85  Va.  139,  7  S.  E.  195. 

Appearance  of  party  waives  an  ir- 
regular substitution  of  plaintiff.  Mo.  — 
Farrell's    Admr.    V.    Brennan's    Admr., 

35 


25  Mo.  88.  Neb.  —  Missouri  Pac.  E. 
Co.  v.  Fox,  56  Neb.  746,  77  N.  W. 
130.  N.  Y.  —  Beck  v.  Stephani,  9  How. 
Pr.  193. 

27.  Dyson  v.  Brandt,  9  Mart.  (La.) 
493. 

28.  Hitchcock  v.  Carbondale,  etc. 
Co.,  140  U.  S.  25,  11  Sup.  Ct.  691, 
35  L.  ed.  332. 

29.  Person  V.  Fidelity  &  Cas.  Co., 
84  Fed.  759;  Bauer  v.  Samson  Lod^e 
102   Ind.  262,   1   N.   E.  571. 

An  appearance  on  motion  to  set 
aside  service,  however,  and  to  stay  pro- 
ceedings, does  not  waive  the  objection 
that  the  defendant  is  a  foreign  cor- 
poration not  doing  business  in  the 
state.  DeCastro  V.  Compagnie  Fran- 
eaise,  76  Fed.  425. 

30.  U.  S.  —  United  States  v.  Armejo, 
131  U.  S.  Appendix  xxxii,  3  Wall. 
704,  18  L.  ed.  247;  Sage  v.  E.  Co., 
96  U.  S.  712,  24  L.  ed.  641;  Freeman 
v.  Clay,  48  Fed.  849.  Cal.  —  Matthews 
V.  Superior  Court,  70  Cal.  527,  11  Pac. 
665;  Shay  v.  Superior  Court,  57  Cal. 
541;  McLeran  v.  Shartzer,  5  Cal.  70, 
63  Am.  Dec.  84.  Mo.  —  Deatley  V. 
Potter,  29  Mo.  App.  222;  Bates  V. 
Scott,  26  Mo.  App.  428.  But  see 
Dooley  v.  Missouri  Pac.  E.  Co.,  83  Mo. 
103. 

Joining  in  a  motion  to  dismiss  the 
appeal  because  the  decree  below  was 
not  final  waives  citation.  Andrews  v. 
National  Foundrv  &  Pipe  Works,  76 
Fed.  166,  22  C.  "C.  A.  110,  46  U.  S. 
App.  281,  619,  36  L.  E.  A.  139. 

31.  Colo.  —  Mackey  v.  Briggs,  16 
Colo.  143,  26  Pac.  131.  111.  —  Jarrett 
v.  Phillips,  90  HI.  237.  la.  —  Wilgus 
v.  Gettings,  19  Iowa  82. 
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over,  has  been  held  to  be  such  an  appearance  in  the  case  as  to  waive 
service  of  summons  in  the  lower  court.32  Under  some  statutes,  how- 
ever, the  rule  is  otherwise.33 

10.  Removal  to  Federal  Court.  —  It  has  been  held  that  neither  an 
answer  in  chancery  (not  filed  but  used  as  an  affidavit)  nor  a  bond 
to  release  attachment,  given  in  a  state  court,  will  constitute  such  an 
appearance  as  to  bar  a  removal  to  the  federal  court  ;34  but  presence 
of  counsel  and  argument  of  an  injunction  is  such  appearance,  and 


Entry  of  Attorney's  Name.  —  But  no- 
tice is  not  waived  if  attorney  for  the 
appellee  merely  enters  his  name,  as 
such,  on  the  docket,  and  inquires  from 
time  to  time,  of  the  clerk,  concerning 
the  case.     Halford  v.  Coe,  4  Kan.  561. 

Though  a  joinder  in  error  endorsed 
upon  the  record  by  an  attorney  be  un- 
authorized the  parties  submit  them- 
selves by  filing  briefs  by  attorneys,  or 
otherwise  appearing  in  the  appellate 
court.  Lowe  V.  Turpie,  147  Ind.  652, 
47  N.  E.  150. 

Jurisdiction  of  Appellate  Court. — 
One  who  appeals  from  a  justice  of  the 
peace  and  appears  in  the  appellate 
court  cannot  say  that  that  court  has  no 
jurisdiction.  Farmers'  Bank  v.  First 
Nat.  Bank,  24  Okla.  140,  103  Pac. 
685. 

Appeal  Bond. — Motion  To  Dismiss. — 
By  moving  to  dismiss  appeal  one  does 
not  waive  the  objection  that  the  ap- 
peal bond  was  not  filed  in  time.  Lucas 
v.   Beebe,   88   111.   367. 

32.  Ala.  —  McCrearv  v.  Jones,  96 
Ala.  592,  11  So.  600."  Ark.  — Hodges 
v.  Frazier,  31  Ark.  58.  Fla.  —  Hay- 
man  v.  Weil,  53  Fla.  127,  44  So.  176; 
Wylly  v.  Sanford  L.  &  T.  Co.,  44  Fla. 
818,  33  So.  453.  111.  — Carver  v.  La- 
sater,  36  111.  182.  Ky.  —  Brown  v. 
Humphey,  1  J.  J.  Marsh.  393.  Miss. 
Bustamente  v.  Bescher,  43  Miss.  172. 
Mo.  —  Boulware  r.  Chicago  &  A.  K. 
Co.,  79  Mo.  494;  Eechnitzer  V.  Mis- 
souri, K.  &  T.  B.  Co.,  60  Mo.  App.  409; 
Gibbs  v.  Missouri  Pac.  B.  Co.,  11  Mo. 
App.  459.  Neb.  —  Dunn  v.  Haines,  17 
Neb.  560,  23  N.  W.  501.  Wash.  —  Co- 
lumbia, etc.  Co.  v.  Moss,  53  Wash. 
512,  102  Pac.  439,  holding  that  it 
waives  previous  special  appearance  and 
gives  lower  court  full  jurisdiction. 

Writ  of  Error.  —  The  remarkable  de- 
cision was  made  in  Florida,  that  a  writ 
of  error  will  do  the  same.  Havman  V. 
Weil,  53  Fla.  127,  44  So.  176.  See  also 
Shawang  v.  Love.  15  Neb.  142,   17  N. 
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W.  264;  Adams  Exp.  Co.  v.  St.  John, 
17  Ohio  St.  641.  Contra.  Dunn  V. 
Haines,  17  Neb.  560,  23  N.  W.  501. 

Lack  of  Jurisdiction.  —  But  a  gen- 
eral appeal  from  a  judgment  of  fore- 
closure does  not  waive  want  of  juris- 
diction to  render  the  judgment.  Zim- 
merman v.  Gerdes,  127  Wis.  13,  106 
N.  W.  608;  Bockman  v.  Ackerman,  109 
Wis.  639,  85  N.  W.  491. 

In  Arkansas  it  was  said  that  since 
defendant  cannot  appear  after  judg- 
ment, an  appeal  cannot  constitute  an 
appearance  in  the  ease.  Eose  v.  Ford, 
2  Ark.  26. 

Change  of  Venue.  —  And  appearance 
in  the  appellate  court  will  waive  er- 
ror in  change  of  venue  to  the  court 
below.  Eeddick  v.  Newburn,  76  Mo. 
423. 

33.  In  Colorado  an  appeal  from  the 
county  to  the  district  court  does  not 
waive  a  jurisdictional  question  raised 
in  the  lower  court,  because  the  statute 
provides  that  on  such  appeal  the  whole 
proceedings  shall  be  de  novo.  White 
House,  etc.  Min.  Co.  V.  Powell,  30  Colo. 
397,    70    Pac.    679. 

In  Wisconsin  an  appeal  will  not 
waive  personal  service  under  a  statute 
requiring  personal  service  to  author- 
ize the  entry  of  judgment  by  the  clerk 
in  vacation.  Electric  Appliance  Co.  V. 
Warren,  115  Wis.  477,  91  N.  W.  970. 

34.  Purdy  v.  Wallace,  81  Fed.  513; 
Livingston  v.  Gibbons,  4  Johns.  Ch. 
(N.  Y.)  94.     See  supra,  II,  B,  2. 

Taking  depositions  will  not.  Scott 
V.    Hull,   14  Ind.   136. 

Nor  notice  of  retainer,  nor  of  mo- 
tion to  set  aside  a  capias,  nor  stipu- 
lation for  time  to  answer.  Norton  v. 
Hayes,  4  Denio  (N.  Y.)  245;  Disbrow 
V.  Driggs,   16  How.  Pr.   (N.  Y.)   346. 

Appearance  at  Earlier  Term.  —  An 
appearance  at  the  term  before  it  was 
due  will  not  bar  a  removal  at  the  fol- 
lowing term.  Flagg  v.  Walker,  109 
HI.  494. 
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will  bar  the  removal,  being  a  submission  to  the  judgment  of  the  court.35 

11.  Injunctions.  —  Notice  of  application  for  injunction  is  waived 
by  a  voluntary  appearance,  and  one  so  appearing  may  recover  on 
the  bond  as  if  served.38 

12.  Miscellaneous  Matters.  —  A  voluntary  general  appearance 
waives  every  irregularity  of  every  sort  in  proceedings  to  bring  de- 
fendant into  court.37  Some  of  the  various  sorts  of  defects  held  to  be 
waived  are  enumerated  in  the  note  below.38 


35.  Cooley  v.  Lawrence,  12  How. 
Pr.  (N.  Y.)  176,  discussing  the  mean- 
ing of  "entry  of  appearance"  in  the 
federal  statute,  with  full  examination 
of  the  authorities. 

36.  Hutchins  v.  Munn,  28  App.  Cas. 
(D.   C.)    271. 

37.  Ala.  —  Eaton  v.  Harris,  42  Ala. 
491;  Andrews  v.  McCay,  8  Ala.  920,  42 
Am.  Dec.  669;  Cullum  v.  Batre's  Excr., 
2  Ala.  415;  Swink  v.  Norwood,  9  Port. 
287;  Dunn  v.  Tillotson,  9  Port.  272; 
Clements  v.  Johnson,  3  Stew.  &  P.  269. 
Fla.  — Hart's  Excr.  v.  Smith,  17  Fla. 
767.  Ind.  —  Jones  v.  Martin,  5  Blackf. 
278.  Miss.  —  Barrow  v.  Burbridge,  41 
Miss.  622.  N.  J.  —  Mulhearn  v.  Press 
Pub.  Co.,  53  N.  J.  L.  150,  20  Atl.  760. 
N.  Y.  — Gardner  v.  Teller,  2  How.  Pr. 
241.  Eng.  —  Carvick  v.  Young,  1  Jac. 
524,  37  Eng.  Reprint  948.  See  also  the 
cases  cited  in  the  following  notes. 

38.  Discontinuance  or  Dismissal.  — 
Colo.  —  Cole  v.  Thornburg,  4  Colo.  App. 
95,  34  Pac.  1013.  Idaho.  —  Gaines  v. 
Cvrus,  31  Pac.  833.  111.  —  Stinnett  v. 
Wilson,  19  111.  App.  38.  Ind.  —  Mc- 
Dougle  V.  Gates,  21  Ind.  65;  Mahon  v. 
Mahon's  Admr.,  19  Ind.  324;  Breese  v.. 
Allen,  12  Ind.  426.  la.  —  Pumpbrey  v. 
Wallser,  71  Iowa  383,  32  N.  W.  386. 
Mo.  —  Thurman  v.  James,  48  Mo.  235. 
Neb.  —  Farmers  L.  &  T.  Co.  V.  Joseph, 
86  Neb.  256,  125  N.  W.  533. 

Improper  discontinuance  as  to  an- 
other defendant  is  waived  by  appear- 
ance. Shorter  v.  Urquhart,  28  Ala. 
360;  Eobins  v.  Fowler,  2  Ark.  133. 

Trial  on  Unauthorized  Date.  —  Rice 
V.  Locke,  59  Miss.  189. 

A  Deposition  Written  by  Unauthor- 
ized Person.  —  In  re  Thomas,  35  Fed. 
822. 

Remedy  at  Law.  —  General  appear- 
ance in  equity  waives  the  objection 
that  there  is  a  remedv  at  law.  Levi 
V.  Evans,  57  Fed.  677,  6  C.  C.  A.  500; 
Chicago  v.  Cameron,  22  111.  App.  91,  98. 

Residence  of  Defendant.  —  Waives 
the  objection  that  none  of  the  defend 


ants  in  a  suit  in  the  federal  court  is 
a  resident  of  the  district  of  the  forum. 
Texas,  etc.  Co.  v.  Saunders,  151  U.  S. 
105,  14  Sup.  Ct.  257,  38  L.  ed.  901; 
Texas  P.  R.  Co.  v.  Cox,  145  U.  S.  593, 
12  Sup.  Ct.  905,  36  L.  ed.  829. 

Rule  To  Show  Cause  in  Proper  Pro- 
ceeding.— Leboeuf  v.  Merle,  1  La.  Ann. 
144. 

Defect  in  Affidavit  To  Hold  to  Bail. — 
Lewis  v.  Brackenridge,  1  Blackf.  (Ind.) 
112,  citing  English  cases. 

Bill  of  Review.  —  Waives  the  fact 
that  complainant  had  not  stated  per- 
formance of  the  original  decree.  Griggs 
v.  Gear,  8  111.   2. 

No  Complaint  Filed.  —  Thomas  v. 
Bibb,  44  Ala.  721. 

Contra,  Price  V.  Chevers,  9  Port. 
(Ala.)    511. 

Amendment.  —  Actual  presence  in 
court  and  failure  to  object  waives  ob- 
jection to  amendment  of  complaint. 
Stewart  v.  Goode,  29  Ala.  476. 

Abatement.  —  Waives  abatement  by 
death  of  defendant  before  issue  of  sum- 
mons, young  v.  Citizens  Bank,  31 
Md.  66. 

Informalities  in  Revival.  —  Varney  v. 
Connolly's  Excr.   (Ky.),  116  S.  W.  340. 

Petition  Not  Served.  —  Tammen  v. 
Schaefer,  45  Tex.  Civ.  App.  522,  101 
S.  W.  468. 

Case  Improperly  on  the  Docket. — 
McDermitt  V.  Newman,  64  W.  Va.  195, 
61  S.  E.  300. 

Declaration  Filed  Too  Soon  or  Too 
Late. — Sidwell  v.  Worthington  's  Heirs, 
8  Dana  (Ky.)  74;  Atlantic  &  D.  R.  Co. 
v.  Peake,  87  Va.  130,  12  S.  E.  348. 
Contra,  Cibula  v.  Pitts,  etc.  Co.,  48 
Iowa  528. 

Lack  of  Order  for  Service.  —  Oliver 
v.  Fowler,  22  S.  C.  534. 

Lack  of  Stipulation  To  Hear  Motion 
Before  Judge  of  Another  District. — 
Under  North  Carolina  Code,  §  337. 
Cooper  v.  Cooper,  127  N.  C.  492,  37  S. 
E. 493. 
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Such  appearance  does  not,  however,  waive  matter  affecting  the  in- 
tegrity of  the  process  of  the  court,  such  as  fraud  in  procuring  serv- 
ice,39 nor  does  it  preclude  any  attack  on  the  sufficiency  of  plaintiff's 
papers  or  pleadings,  but  merely  precludes  a  defendant  from  saying 


Notice  of  Sale.  —  Helmer  v.  Rehm,  14 
Neb.  219,  15  N.  W.  344. 

Service  of  Cross-Complaint.  —  Will- 
man  v.  Friedman,  4  Idaho  209,  38  Pac. 
937,   95   Am.  St.  Rep.  59. 

Objection  That  Court  Cannot  Compel 
a  Non-resident  To  Interplead. — Holmes 
Organ  Co.  v.  Pettit,  34  Mo.  App.  545. 

Where  justice  court  docket  does  not 
show  when  appearance  took  place. 
Tyrell  v.  Jones,  18  Minn.  312. 

That  a  summons  was  issued  instead 
of  an  order  to  show  cause.  Curran  v. 
Norris,  58  Mich.  512,  25  N.  W.  500. 

Citation  to  one  individually  instead 
of  as  administrator.  Elmore  v.  Ven- 
tress,    24    La.    Ann.    382. 

Quo  Warranto.  —  Failure  to  obtain 
leave  of  court  to  file  information  in 
the  nature  of  quo  warranto.  Attorney 
General  v.  Booth  &  Co.,  143  Mich.  89, 
106  N.  W.  868. 

Partner  of  Judge  Practicing  Law. — 
Kaysen  v.  Steele,  13  Utah  260,  44  Pac. 
1042. 

Suit  Begun  on  Monday.  —  Venable  v. 
Ebenezer  Bapt.  Church,  25  Kan.  177. 

Omission  To  Seal  or  Sign  Writ. — 
Lovell  v.  Sabin,  15  N.  H.  29. 

Special  Appearance  and  Motion  To 
Quash.  —  Hobson  v.  New  Mexico  <fc  A. 
R.  Co.,  2  Ariz.  171,  11  Pac.  545. 

Right  To  Deny  Incorporation  of  De- 
fendant.—  Withouse  v.  Atlantic  & 
Pac.  R.  Co.,  64  Mo.  523. 

Defective  Records.  —  Waives  motion 
to  dismiss  on  the  ground  that  the  rec- 
ords were  defective.  Gault  v.  Hall, 
26  Me.  561. 

Order  To  Show  Cause  Prematurely 
Issued.  —  Bash  v.  Christian,  77  Ind. 
290,  295. 

Order  of  Court  for  Cause.  —  Heflin  v. 
Rock   Mills   Mfg.    Co.,    58   Ala.   613. 

Bill  of  Review  Not  Filed  in  Time. — 
Hyde  V.  Lamberson,  1  Idaho  539. 

Failure  To  Direct  the  Sheriff  in 
Writing  in  Replevy.  —  Hunton  v.  Pal- 
mer, 67  N.  J.  L.  94,  50  Atl.  599. 

Invalid  Order  of  Publication  of  Sum- 
mons.—  Eleventh  Ward  Bank  t;  Pow- 
ers, 43  App.  Div.  178,  59  N.  Y.  Supp. 
314. 

Lack  of  Replevin  Bond.  —  Johnson  v. 
Richards,  11  Me.  49. 
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Invalid  Order  of  Interpleader.  —  Ap- 
pearance by  non-resident  when  or- 
dered to  interplead  waives  objections 
and  the  court  has  no  power  to  make 
the  order.  German  Bank  v.  American 
F.  Ins.  Co.,  83  Iowa  491,  50  N.  W.  53. 

Foreign  Attachments.  —  General  ap- 
pearance in  an  action  for  foreign  at- 
tachments waives  any  objection  to  the 
right  to  bring  suit  by  attachment  and 
enables  the  court  to  proceed  to  gen- 
eral judgment,  disregarding  the  attach- 
ment. Wing  v.  Bradner,  162  Pa.  72, 
29  Atl.  291. 

Transcript  on  Appeal  Not  Filed 
Within  Time.  —  Steven  v.  Nebraska  & 
I.  Ins.  Co.,  29  Neb.  187,  45  N.  W.  284. 

Judgment  Greater  Than  in  Summons. 
Appearance  and  answer  under  the  code, 
§  169,  waives  the  right  to  object  that 
the  attachment  is  greater  than  the  sum 
demanded  in  the  summons.  Rich  v. 
Collins,  12  Colo.  App.  511,  56  Pac.  207. 

Vacation  of  Widow's  Allowance 
Without  Her  Presence.  —  Clemes  v. 
Fox,  25  Colo.  39,  48,  53  Pac.  225. 

Defect  in  Affidavit  on  Violation  of 
Municipal  Ordinance.  —  Lloyd  v.  Canon 
City,  46  Colo.  195,  103  Pac.  288. 

Wrong  Place.  —  Waives  notice  by 
commission  calling  defendant  to  ap- 
pear at  an  unlawful  place.  West  Cove 
Grain  Co.  v.  Bartley,  105  Me.  293,  74 
Atl.   730. 

No  Issues  in  the  Record.  —  Clark  v. 
Stoddard,  3  Ala.  366. 

Amendment  of  New  Cause  of  Action. 
That  the  amended  complaint  sets  up  a 
new  cause  of  action.  Wood  v.  Wood,  59 
Ark.  441,  27  S.  W.  641,  43  Am.  St.  Rep. 
42,  28  L.  R.  A.  157.  Contra,  Bernard  v. 
Mott,  89  Mo.  App.  403,  408. 

Trial  Out  of  Term.— Cozine  v.  Hatch, 
17  Neb.  694,  24  N.  W.  389. 

A  Petition  Filed  After  Final  Judg- 
ment.—Boston  &  C.  S.  Co.  v.  Reed,  23 
Colo.  523,  48  Pac.  515. 

39.  Ala.  —  Emanuel  v.  Ketchum,  21 
Ala.  257.  Minn.  —  Chubbuck  v.  Cleve- 
land, 37  Minn.  466,  35  N.  W.  362,  5 
Am.  St.  Rep.  864.  N.  Y.  —  Dreyfus  v. 
Carroll,  58  N.  Y.  Supp.  1116;  McDon- 
ald v.  McLaury,  17  N.  Y.  Supp.  574. 
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he  is  not  in  court.40  And  it  is  no  waiver  of  the  tortious  seizure  of 
goods  under  the  writ.41 

H.  After  Default.  —  A  voluntary  general  appearance  after  a  de- 
fault is  regarded  as  a  waiver  of  irregularities  in  the  same  way  as  if 
before  default.42 

Appearance  after  default  has  been  held  not  to  entitle  defendant  to 
notice  of  subsequent  proceedings."  Appearance  after  default  and 
moving  to  set  it  aside  is  said  to  waive  the  defect.44  Appearance  after 
default  to  move  in  arrest  does  not  waive  defective  service.45 

I.  After  Judgment.  —  Whether  a  defendant  may  appear  after 
judgment,  what  constitutes  an  appearance  at  that  time,  and  the 
effect  of  appearance,  have  been  variously  determined  in  the  various 
states.  It  has  been  said  that  a  defendant  could  not  appear  after 
judgment.46  But  the  great  majority  of  the  cases  assume  that  such 
an  appearance  is  possible.47 

It  is  also  expressly  held  that  a  defendant  may  appear  after  judg- 
ment.48 It  is  held  that  a  motion  to  vacate  a  judgment  for  want  of 
service  is  not  a  general  appearance,49  and  that  appearance  after  de- 


40.  Syracuse,  etc.  Co.  r.  Salt  Springs 
Bank,  28  Misc.  619,  59  N.  Y.  Supp. 
1066. 

Time  To  Plead.  —  A  voluntary  ap- 
pearance does  not  waive  defendant's 
time  to  plead,  but  only  process  and 
service.    Harker  v.  Fahie,  2  Ore.  89. 

That  the  statute  of  limitations  has 
run  between  the  issue  of  summons  and 
the  appearance.  Ethridge  V.  Woodlev, 
83  N.  C.   11. 

Requirement  as  to  Evidence.  —  Bates 
V.  Bank,  2  Ala.  689. 

Defendant  Already  on  Bail.  —  Fur- 
nishing appearance  bail  in  a  civil  suit 
will  not  waive  the  right  to  have  the 
service  vacated  on  the  ground  that  the 
defendant  was  already  on  bail  in  a 
criminal  action  in  the  same  matter. 
Baldwin  r.  Circuit  Judge,  48  Mich.  525, 
12  N.  W.  686. 

Defendant  Not  a  Corporation.  — 
Greenwood  r.  Lake  Shore  R.  Co.,  10 
Gray   (Mass.)   373. 

Defective  Attachment.  —  It  does  not 
validate  a  defective  attachment.  Mc- 
Guire   V.  Church,  49  Conn.   248. 

Dissolution  of  Injunction.  —  Appear- 
ance and  answer  in  equity  will  not  pre- 
clude a  motion  to  dissolve  the  injunc- 
tion upon  the  answer  alone.  Seebor  v. 
Hess,  5  Paige  Ch.   (X.  Y.)   84. 

41.  Stetson  v.  Goldsmith,  30  Ala.  602. 

42.  111.  —  Ryan  v.  Driscoll,  83  111. 
415.  Ind.  —  Briggs  v.  Sneghan,  45  Ind. 
14,  18.  Ky.  — Asher  r.  Cornett,  113  S. 
W.     131;     Pendleton     v.     Pendleton,    6 


Bush    469.     Mo.  —  Boulware  v.  Chicago 

6  A.  R.  Co.,  79  Mo.  494.  Wash. — 
Cornell  Univ.  r.  Denney  Hotel  Co.,  15 
Wash.  433,  46  Pac.  654. 

43.  Pearl  v.  Robitschek,  2  Daly  (X. 
Y.)  50  (distinguishing  Carpenter  v. 
New  York  &  X.  H.  R.  Co.,  11  How.  Pr. 
[N.  Y.]  481;  Abbott  v.  Smith,  8  How. 
Pr.  [X.  Y.]  463);  Cornell  Univ.  v.  Den- 
ney Hotel  Co.,  15  Wash.  433,  46  Pac. 
654. 

It  is  held  that  notice  of  retainer 
served  after  default  mav  be  disregard- 
ed. Lynds  V.  West.  12  Wend.  (X.  Y.) 
235.      See    White   v.   Featherstonhaugh, 

7  How.  Pr.   (X.  Y.)   357. 

44.  Boulware  r.  Chicago  &  A.  R. 
Co.,  79  Mo.  494.  But  see  Briggs  v. 
Sneghan,  45  Ind,  14,  18;  Mills  v.  State, 
10   Ind.    114. 

45.  Higgins  v.  Beckwith,  102  Mo. 
456,  14  S.  W.  931.  Cloud  v.  Pierce 
City,  86  Mo.  357. 

While  appearance  after  default 
waives  irregularities  in  service,  yet  if 
there  were  irregularities  the  defend-' 
ant  will  be  permitted  to  defend  on  the 
merits.  Flovd  r.  Xangle,  3  Atk.  568, 
26  Eng.  Reprint   1127. 

46.  Rose  v.  Ford,  2  Ark.  26. 

47.  See  subsequent  notes. 

48.  Henrv  v.  Henrv,  15  S.  D.  80,  87 
X.   W.   522/ 

49.  Ark.  —  Southern  B.  &  L.  Assn. 
V.  Hallum,  59  Ark.  583,  28  S.  W.  420; 
Baskins  V.  Wylds,  39  Ark.  347.  Colo. — 
Todd  V.  De  LaMott,  9  Colo.  222,  11  Pac. 
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cree  (for  example,  to  move  for  a  new  trial),  may  confer  jurisdiction.50 
A  special  appearance  and  motion  to  vacate  judgment  on  grounds 
strictly  jurisdictional  will  not  validate  the  judgment,51  but  a  mo- 
tion to  set  aside  a  judgment  on  grounds  other  than  jurisdictional  is 
a  general  appearance,  whether  it  validates  the  judgment  or  not.62 
A  mere  motion  to  set  aside  a  judgment  waives  objection  to  the 
jurisdiction.53 


90.  Kan.  —  Shaw  v.  Kowland,  32  Kan. 
154,  4  Pac.  146. 

Whether  Successful  or  Not.  —  Me- 
Guinness  v.  McGuinness,  72  N.  J.  Eq. 
381,  68  Atl.  768. 

The  presence  of  an  attorney  on  a 
motion  to  retax  is  not.  Iowa,  etc. 
Assn.  v.  Chase,  118  Iowa  51,  91  N.  W. 
807. 

50.  Clark  v.  Brotherhood,  99  Mo. 
App.  687,  692,  74  S.  W.  412. 

Bond  for  stay  of  execution  was  re 
garded  as  a  reason  why  the  court 
should  be  slow  to  consider  objections 
to  the  jurisdiction  made  five  years 
later.  Gilbert  v.  Brown/ 9  Neb.  90,  2 
N.  W.  376. 

51.  Cal. —  Gra"  v.  Hawes,  8  Cal. 
569.  111.  — Klemm  V.  Dewes,  28  111.  317. 
la.  —  Mayfield  v.  Bennett,  48  Iowa  194; 
Boals  v.  Shules,  29  Iowa  507.  Minn.— 
Covert  v.  Clark,  23  Minn.  539.  Mo. — 
Lincoln  V.  Hilbus,  36  Mo.  149;  Pomeroy 
v.  Betts,  31  Mo.  419.  Wis.  — State  v. 
Weinfurther,  92  Wis.  546,  66  N.  W 
702. 

But  Will  Confer  Jurisdiction  From 
That  Date.  —  Simensen  v.  Simensen,  13 
N.  D.  305,  100  N.  W.  708;  Woodham  V. 
Anderson,  32  Wash.  500,  73  Pac.  536. 

But  it  was  held  that  even  if  the  de- 
fendant asked  to  be  allowed  to  answer, 
an  appearance  to  vacate  judgment'  will 
not  render  the  judgment  valid.  Contra, 
Fisk  v.  Thorp,  60  Neb.  713,  84  N.  W. 
79;  Tootle  V.  Jones,  19  Neb.  588,  27  N. 
W.  635;  Pfister  v.  Smith,  95  Wis.  51, 
69  N.  W.  984. 

Practice  on  Appeal.  —  The  proper 
practice  on  an  appeal  from  a  judgment 
by  default  on  service  by  publication  is 
to  appear  specially  in  the  notice  of  ap- 
peal "for  the  purpose  of  contesting  the 
jurisdiction  of  this  court  over  the  per- 
son of  defendant."  Columbia  Screw 
Co.  v.  Warner  Lock  Co.,  138  Cal.  445, 
71  Pac.  498. 

52.  Life  Assn.  v.  Lemke,  40  Kan. 
142,  19  Pac.  337;  Burdette  V.  Corgan, 
26  Kan.  102;  Covert  v.  Clark,  23  Minn. 
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539.  But  see:  Ky.  —  Holbert  v.  Mont- 
gomery's Admr.,  5  Dana  11.  Mass. — 
Bodurtha  V.  Goodrich,  3  Gray  508.  Mo. 
Lincoln  v.  Hilbus,  36  Mo.  149.  Neb. 
Tootle-W.  Millinery  Co.  v.  Billingslev, 
74  Neb.  531,  105  N.  W.  85;  Warre"n 
v.  Dick,  17  Neb.  241,  22  N.  W.  462. 
N.  M.  —  Boulder  Sanitarium  v.  Van- 
ston,  14  N.  M.  436,  94  Pac.  945.  N. 
C.  —  Scott  v.  Mutual  Eeserve  Assn., 
137  N.  C.  515,  50  S.  E.  221.  Ore.— 
Anderson  v.  McClellan,  54  Ore.  206, 
102  Pac.  1015;  Waymire  v.  Shiplev,  52 
Ore.  464,  97  Pac.  807.  Pa.  — Borough 
of  Jeannette  V.  Roehme,  197  Pa.  230, 
47  Atl.  283.  S.  D.  —  Henry  v.  Henry, 
15  S.  D.  80,  87  N.  W.  522.  Wis. — 
Pfister  v.  Smith,  95  Wis.  51,  69  N. 
W.  984;  Blackburn  v.  Sweet,  38  Wis. 
578;   Gray  V.  Gates,  37  Wis.  614. 

And  the  stipulation  to  discharge 
garnishee  is  an  appearance.  Herpol- 
sheimer  v.  Acme  Harv.  Co.,  83  Neb. 
53,  119  N.  W.  30. 

Filing  plea,  however,  after  judgment 
by  default  cannot  be  regarded  as  af- 
fecting the  cause  in  any  manner  what- 
ever. Moore  V.  Watkins,  1  Ark.  268. 
See  supra,  II,  B,  2. 

53.  La.  —  New  Orleans  v.  Hall,  21 
La.  Ann.  438.  Mo.  —  Clark  v.  Brother- 
hood, 99  Mo.  App.  687,  692,  74  S.  W. 
412.  Neb.  —  Tootle  v.  Jones,  19  Neb. 
588,  27  N.  W.  635.  Wash.  —  Say  ward 
v.  Carlson,  1  Wash.   29,  23   Pac.   830. 

Contra,  Klemm  v.  Dewes,  28  111.  317; 
Graves  v.  Whitney,  49  111.  App.  435, 
443. 

But  when  judgment  is  set  aside, 
even  though  defendant  has  appeared 
generally,  he  should  be  allowed  to 
plead.  Stubbs  v.  McGillis,  44  Colo.  138, 
96  Pac.  1005,  130  Am.  St.  Eep.  109, 
18  L.  R.  A.  (N.  S.)  405.  But  see 
Barnett  v.  Holvoke,  etc.  Co.,  78  Kan. 
630,  97  Pac.  962. 

Party  Not  Served.  —  A  party  not 
served  may  appear  after  judgment  in 
attachment  against  him  to  move  to  set 
aside  and  quash  execution.  Potomac 
S.  S.  Co.  v.  Clyde,  51  Md.  174,  179. 
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J.  In  Probate  Proceedings.  —  Appearance  in  probate  proceedings 
is  subject  to  the  same  rules  as  to  its  effect  as  in  other  proceedings.54 

K  In  Other  Proceedings.  —  The  rules  as  to  the  nature,  constitu- 
tion and  effect  of  appearance  in  special,  ancillary,  collateral  and 
extraordinary  proceedings  are  similar  to  those  in  ordinary  civil 
suits.55 

L.  Rights  Acquired  by  Appearance.  —  Appearance,  under  the 
several  codes,  entitles  the  defendant  to  notice  of  subsequent  pro- 
ceedings, including  a  motion  for  default56  and  assessment  of  dam- 


Default  Opened.  —  "Where  a  default 
was  opened  and  the  defendant  allowed 
to  defend  on  condition  that  he  would 
appear  generally,  and  did  so,  it  was 
held  that  the  motion  to  set  aside  the 
judgment  for  want  of  service  was 
waived.  Kailroad  Co.  V.  Brown,  17 
Wall.   (U.   S.)   445,   21   L.   ed.   67.". 

Appearance  in  Another  Suit.  —  Ap- 
pearance in  a  suit  on  judgment  ren- 
dered without  service  docs  not  waive 
the  right  to  a  bill  of  review  of  the 
judgment.  Eliot  V.  McCorinick,  144 
Mass.  10,  10  N.  E.  705. 

In  Attachment.  —  An  appearance  at- 
tacking a  judgment  in  attachment  pro- 
ceedings is  not  an  appearance  in  the 
main  suit.  Potomac  S.  S.  Co.  v.  Clyde, 
51  Md.  174. 

Review  on  Appeal.  —  The  effect  of 
an  appearance  after  judgment  cannot 
be  reviewed  on  appeal  from  the  judg- 
ment alone.  Weis  V.  Schoener,  53  Wis. 
72,   9   N.    W.    704. 

Equivalent  to  Personal  Service.  —  An 
appearance  to  be  equivalent  to  per- 
sonal service  must  be  made  before 
judgment.  McCall  V.  Cohen,  13  S.  C. 
198. 

54.  Hefferlin  r.  Stuekslager,  6  Kan. 
166. 

Appearance  by  administrator  on  pro- 
ceedings to  remove  him  waives  notice 
of  the  proceedings.  Ferris  r.  Ferris, 
89    111.   452. 

An  appearance  by  the  administrator 
on  a  claim  against  the  estate  stops 
the  running  of  the  statute  of  limita- 
tions against  the  claim.  State  Bank  V. 
Walker,  14  Ark.  234. 

Waives  citation  to  surviving  partner. 
Carr  v.  Catlin,  13  Kan.  393,  408. 

55.  This  is  true  in  attachment.  Mil- 
ler V.  Whitehead,  66  Ga.  283;  Whit- 
man v.  McClure,  51  Ga.  590;  Long  r. 
Hood,  46  Ga.  225;  Jackson  p.  John- 
son, 51  X.  J.  L.  457,  17  Atl.  959. 

Proceedings  To  Appoint  Surveyor  for 


Determining  Boundary  Line.  —  Tallon 
v.    Schempf,    67    111.    472. 

Garnishment.— Whitney  r.  Lehmer,  26 
Ind.  503;  Bigalow  v.  Bairre,  30  Mich.  1. 

"It  is  trifling  with  the  court  for  a 
garnishee  to  say  for  the  first  time  in 
the  appellate  court  that  he  was  not 
served  with  summons."  Whitnev  p. 
Lehmer,   26   Ind.    503. 

Quo  Warranto.  —  State  v.  Kennedy, 
69  Conn.  220,  37  Atl.  503. 

Recognizance  in  a  Bastardy  Case.— 
New  Haven  v.  Piogers,  b2  Conn.  221. 

Mandamus.  — McBane  v.  People,  50 
111.  503;  Wren  r.  Indianapolis,  96  Ind. 
206. 

Contempt.  —  Beck  v.  State,  72  Ind. 
250;  Manderscheid  r.  District  Court,  69 
Iowa   240,   2S   X.   W.   551. 

Contested  Election.  —  Hadley  r  Gut- 
ridge,  58  Ind.  3   2, 

Proceedings  Before  a  Lodge  for  the 
Expulsion  of  a  Member.  —  United 
Workmen  v.  Zuhlke,  129  LI.  298  21 
X.   E.   789. 

Proceedings  To  Sell  Land  for  Tares 
Frew  r.  Taylor,  106  El.  159. 

Special  Assessments.  —  People  ex  rel. 
Miller   v.   Sherman,   83   HI.   165. 

Condemnation  Proceedings.  —  East 
Saginaw,  etc.  E.  Co.  v.  Benham  28 
Mich.  459. 

Proceedings  Before  Boards  of  Equal- 
ization.—Spring  Yal.  Co.  V.  Schottler, 
62  Cal.  69,  102.  ' 

Scire  Facias  —  Savings  Bank  v. 
Downs,  74  Conn.  87,  49  Atl.  913;  Hoxie 
P.  Payne,  41  Conn.  539;  Woodruff  r. 
Bacon,  34  Conn.  181;  Borough  of  Beltz- 
hoover  v.  Heirs  of  Beltzhoover,  173  Pa 
213,  33  Atl.  1047. 

56.  Fla. — Fagan  r.  Barnes,  14  Fla. 
53.  Ga. — Moore  v.  Ferrell,  1  Ga  7 
N-  Y.— King  v.  Stafford,  5  How.  Pr! 
30,  34.  Wash. — State  r.  Superior  ( 
52  Wash.  13,  100  Pac.  155.  Wis.— 
Stonach  v.  Glessner,  4  Wis.  275. 
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ages.57  It  entitles  him  to  be  heard.58  And  after  appearance  the  plain- 
tiff cannot  withdraw  his  suit  so  as  to  deprive  defendant  of  his  costs 
under  the  statute 

IV.  RECORD  AND  DOCKET  ENTRIES,  THEIR  EFFECT  AND 
CONSTRUCTION.  —  A.  In  General.  —  It  is  sometimes  said  that  rec- 
ord entry  is  appearance;  sometimes  that  it  constitutes  appearance, 
and  sometimes  that  it  shows  an  appearance.60  The  last  is  the  most 
accurate  expression  of  the  three.  The  record  should  always  definitely 
show  the  appearance  and  how  it  was  made,61  should  name  the  party 
appearing,62  and  in  case  of  appearance  by  attorney  it  should  give  his 
name.63 

B.  Entries  on  Dockets.  —  Entries  on  dockets  and  memoranda  of 
that  sort  are  not  of  the  same  force  as  the  record  proper.  A  mere 
entry  on  the  clerk's  minutes  is  not  enough  to  show  appearance.64  A 
mere  entry  of  the  attorney's  initials  or  his  name  on  the  docket  is  not 
enough.65      But    by    the    practice    in    some    states    such    an    entry 

57.  King  v.  Stafford,  5  How.  Pr. 
(N.  Y.)  30,  34;  Stonach  V.  Glessner,  4 
Wis.  275. 

Even  though  the  appearance  was  on 
a  frivolous  demurrer.  King  v.  Stafford, 
supra. 

It  gives  the  same  rights  and  liabili- 
ties as  service  of  summons.  Cooley 
v.  Lawrence,  12  How.  Pr.  (N.  Y.)  176, 
184,  s.  c.  5  Duer  605;  Carpenter  v.  New 
York  &  N.  H.  K.  Co.,  11  How.  Pr. 
(N.  Y.)  481;  Higgins  v.  Eockwell,  2 
Duer  (N.  Y.)   65. 

It  entitles  the  defendant  to  time  to 
plead.  Stubbs  v.  McGillis,  44  Colo.  138, 
96  Pac.  1005,  130  Am.  St.  Rep.  109,  18 
L.  R.  A.  (N.  S.)  405;  Denver  &  E.  G.  E. 
Co.  V.  Loveland,  16  Colo.  App.  146,  150, 
64  Pac.  381.  But  see  Barnett  V.  Hol- 
yoke,  etc.  Co.,  78  Kan.  630,  97  Pac. 
962. 

Even  though  he  has  vacated  a  de- 
fault on  general  appearance.  Stubbs 
v.  McGillis,  supra.  But  see  Barnett  v. 
Holyoke  Co.,  supra. 

58.  Hecht  V.  Feldman,  54  111.  App. 
144;  Skillman  v.  Coolbaugh,  9  N.  J.  L. 
246. 

59.  Whitney  V.  Brown,  30  Me.  557. 
See,  also,  supra,  III,  G,  H. 

Notice  of  Special  Appearance.  —  A 
notice  of  special  appearance  to  quash 
summons  and  dismiss  action  will  en- 
title the  defendant  to  be  heard  on  the 
motion.  Lander  v.  Flemming,  47  Cal. 
614. 

Stipulation  for  settlement  is  not  such 
an  appearance  as  will  entitle  defendant 
to  notice  of  subsequent  proceedings. 
Grant  V.  Schmidt,  22  Minn.  1. 

Admission  of  Service. — An  admission 
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of  service  is  not  an  appearance  and 
therefore  gives  the  defendant  no  right 
to  notice  of  subsequent  proceedings. 
First  Nat.  Bank  V.  Eogers,  12  Minn. 
529. 

Special  Appearance. — Counsel  special- 
ly appearing  is  not  entitled  to  notice 
of  motion  to  amend  the  return  which 
he  is  attacking.  Kidd  v.  Dougherty, 
59  Mich.  240,  26  N.  W.  510. 

Offer  To  Appear.  —  Eefusal  to  allow 
defendant. to  appear  in  response  to  no- 
tice destroys  the  force  of  the  notice, 
and  a  subsequent  judgment  against  him 
is  void.  Windsor  v.  McVeigh,  93  U.  S. 
274,  23  L.  ed.  914. 

The  Nebraska  statute,  requiring  a 
judgment  by  a  justice  of  the  peace, 
rendered  against  a  defendant  in  his  ab- 
sence, to  be  set  aside,  does  not  refer 
to  a  defendant  who  has  appeared,  but 
absented  himself  at  the  trial.  Strine 
v.  Kaufman,  12  Neb.  423,  11  N.  W.  867. 
Otherwise  if  the  appearance  is  special. 
McCormick  Harv.  Mach.  Co.  v.  Schneid- 
er, 36  Neb.  206,  54  N.  W.  257. 

60.  Supra,  II,  B,  1,  d;  II,  B,  4. 

61.  Ark.  — Kimball  v.  Merrick,  20 
Ark.  12.  Colo. — Gargan  v.  School  Dist., 
4  Colo.  53,  57.  Mich.  —  Durfee  v.  Ab- 
bott, 50  Mich.  278,  15  N.  W.  454.  Miss. 
Gwin  v.  Williams,  5  Cushm.  324,  332. 

If  there  was  personal  appearance  it 
should  be  so  shown.  Gwin  v.  Williams, 
supra. 

62.  Davis  V.  Whittaker,  38  Ark.  435. 

63.  Durfee  V.  Abbott,  50  Mich.  278, 
15  N.  W.  454. 

64.  Kimball  V.  Merrick,  20  Ark.   12. 

65.  Cassady  v.  Eeid,  4  Blackf.  (Ind.) 
178;  Koonce  v.  Butler,  84  N.  C.  221. 
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on  the  margin  of  the  docket  will  constitute  an  appearance.00 
C.  Entries  in  the  Record.  —  An  entry  in  the  record,  that  defend- 
ant by  attorney  appeared,  shows  good  appearance,07  and  a  submis- 
sion by  him  to  the  jurisdiction  of  the  court.68  A  recital  in  the  rec- 
ord of  the  consent  of  parties  shows  appearance  by  them.69 

It  is  generally  held  that  the  showing  of  the  record  is  conclusive ; 
but  it  is  sometimes  said  to  be  merely  prima  facie.70  The  word 
"venit"  and  the  word  "dicit"  shows  an  appearance.71  The  expres- 
sion "the  parties  came,"  or  its  equivalent,  shows  an  appearance  for 
all  the  defendants,72  even  those  not  served.73  This  is  true  of  plead- 
ings,  entries   and  recitals   on   behalf  of  "the   defendants."74     The 


66.  Ala. — Ashby,  etc.  Co.  v.  Ely,  etc. 
Co.,  151  Ala.  272,  44  So.  96;  Grigg 
v.  Gilmer,  54  Ala.  425.  Ga. — Simon  v. 
Myers,  68  Ga.  74.  N.  C— Wheeler  v. 
Cobb,  75  N.  C.  21.  Pa.— Compiler  v. 
Anawalt,  2  Watts  490;  Erdman  v.  Stahl- 
necker,  12  Serg.  &  R.  325;  Scott  v. 
Israel,  2  Binn.  145. 

It  depends  upon  the  practice  of  the 
court.  Lyon  V.  Waldron,  13  Serg.  &  E. 
(Pa.)    164. 

Entry  on  docket  of  attorney's  ap- 
pearance, opposite  defendants'  names, 
is  a  good  appearance  for  both,  though 
only  one  is  served.  MeCullough  V. 
Guetner,  1  Binn.  (Pa.)  214.  But  see 
Erdman  v.  Stahlnecker,  12  Serg.  &  E. 
(Pa.)  325. 

A  recital  of  the  clerk  that  "defend- 
ants" appeared  is  held  in  Illinois  to 
refer  onlv  to  those  who  had  been 
served.     Gardner  v.  Hall,  29  HI.  277. 

Illinois  cases  are  otherwise  if  the  re- 
cital is  in  the  record.       See  supra,  II,  B. 

In  a  suit  against  partners  an  entry 
of  general  appearance  by  an  attorney, 
not  designating  for  whom,  will  be  pre- 
sumed to  be  for  the  partners,  and  not 
as  individuals.  Phelps  V.  Brewer,  9 
Cush.  (Mass.)  390,  57  Am.  Dec.  56. 

67.  Atkins  V.  Disintegrating  Co.,  18 
Wall.  (U.  S.)  272,  298,  21  L.  ed.  841; 
Young  v.  Rankin,  4  How.   (Miss.)   27. 

68.  Ark. —  Kimball  r.  Merrick,  20 
Ark.  12.  Ind.  —  Brake  V.  Stewart,  88 
Ind.  422.  Tex.— Smithers  v.  Smith,  35 
Tex.  Civ.  App.  508,  80  S.  W.  646,  re- 
hearing   98  Tex.  83,  81  S.  W.   283. 

69.  Ark.  —  Snow  v.  Grace,  25  Ark. 
570.  Tex.  —  Herndon  v.  Crawford,  41 
Tex.  267,  272.  W.  Va.— Rittenhouse  v. 
Harman,  7  W.  Va.  380,  387. 

So  of  the  statement  in  the  decree  of 
an  agreement  that  execution  shall  not 
issue  for  six  months.  Brake  V.  Stewart, 
88  Ind.   422. 


But  an  order  that  "cause  be  con- 
tinued by  agreement"  is  held  not  to 
show  appearance;  it  requires  "a  record 
entry  of  a  more  affirmative  character. ' ' 
Higgins  v.  Beckwith,  102  Mo.  456,  14 
S.  W.  931. 

70.  Yturri  v.  McLeod,  26  Tex.  84; 
supra,  II,  B,  4. 

Recital  of  appearance  in  a  judgment 
is  equivalent  to  recital  of  service. 
Christal  v.  Kelly,  88   N.  Y.  285,  293. 

The  statement  in  the  record  that  the 
defendant  had  notice  does  not  show 
service,  and  if  it  does  not  show  appear- 
ance, the  judgment  is  void.  Claughton 
V.  Black,  24  Miss.   185. 

71.  Com.  Dig.  "Abatement;"  1 
Steph.  PI.  480;  Stephens  v.  Arthur, 
2  Salk.  544,  91  Eng.  Reprint  460. 

72.  Ala.— Tunstall  v.  Donald,  15  Ala. 
841;  Burroughs  r.  Wright,  3  Ala.  43; 
Beal  v.  Snedicor,  8  Port.  532;  Moore 
V.  Philips,  8  Port.  467;  Hobson  r. 
Emanuel,  8  Port.  442;  Lucy  v.  Beck,  5 
Port.  166;  Gilbert  V.  Lane,  3  Port.  267. 
Cal. — Rowland  v.  Coyne,  55  Cal.  1. 
W.  Va. — Groves  r.  County  Court,  42  W. 
Va.  587,  26  S.  E.  460. 

73.  Ala. — Eaton  v.  Harris,  42  Ala. 
491;  Hobson  v.  Emanuel,  8  Port.  442; 
Lucy  v.  Beck,  5  Port.  166;  Gilbert  V. 
Lane,  3  Port.  267.  111.— Radcliff  v. 
Noyes,  43  111.  318;  Sullivan  v.  Sullivan, 
42  111.  315.  Tex.— Edinburgh,  etc.  Co.  v. 
Briggs  (Tex.  Civ.  App.),  41  S.  W.  1036. 
W.  Va.— Perrv  V.  McHuffman,  7  W. 
Va.  306. 

74.  Ala.— McElhaney  V.  Gilleland,  30 
Ala.  183;  Walker  v.  Chapman,  22  Ala. 
116,  131.  111.— Warren  v.  Cook,  116  111. 
199,  5  N.  E.  538.  Miss.— Cole  v.  John- 
son, 53  Miss.  94.  Pa. — Scott  v.  Israel, 
2  Binn.  145. 

But  a  recital  in  the  record  "also 
came  the  other  defendants,  by  attor- 
ney,"   etc.,    does    not,    in    the    absence 
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force  of  these  entries,  however,  is  sometimes  modified  by  the  form.75 
Where  there  are  several  defendants,  some  of  whom  are  not  served, 
and  the  record  shows  appearance  by  the  "defendants"  or  the  "par- 
ties," it  will  be  construed  to  mean  only  those  who  have  been  served 
or  whose  appearance  is  otherwise  shown.70  A  distinction  is  some- 
times made  between  a  mere  recital  in  the  record  in  the  absence  of  a 
plea  and  a  plea  purporting  to  be  a  plea  on  the  part  of  the  defend- 
ants.77 "When  an  attorney  has  appeared  for  part  of  the  defendants, 
his  subsequent  appearances  for  "the  defendants"  will  be  taken  to 
mean  those  for  whom  he  had  previously  appeared.78 


of  service  of  process,  show  an  appear- 
ance. Dean  v.  McKinstry,  2  Smed.  & 
M.   (Miss.)  213. 

75.  The  entry  "now  comes  the  par- 
ties" refers  to  the  parties  already  ap- 
pearing. First  Nat.  Bank  v.  Farmers', 
etc.  Bank,   171  Ind.  323,  86  N.   E.  417. 

"This  day  came  the  parties  by  their 
attorneys"  is  not  sufficient  evidence 
that  any  party  appeared  but  that  party 
who  was  in  court,  and  that  was  the 
plaintiff.  Copeland  v.  Pate,  6  How. 
(Miss.)    275. 

Recital  in  judgment  that  parties  came 
by  their  attorneys,  refers  only  to  par- 
ties who  have  made  up  the  issue  to 
be  tried.  Puckett  v.  Pope,  3  Ala.  552. 
See  also  Grayham  v.  Roberds,  7  Ala. 
719;  Catlin  v.  Gilder's  Exr.,  3  Ala.  536 
(distinguished  in  McElhaney  v.  Gille- 
land,  30  Ala.  183). 

76.  Ark.— Davis  v.  Whittaker,  38 
Ark.  435;  Snow  v.  Grace,  25  Ark.  570. 
Cal.—  Chester  v.  Miller,  13  Cal.  558,  561. 
Colo. — Anderson  v.  Sloan,  1  Colo.  484, 
488.  Ind.— Fee  v.  State,  74  Ind.  66, 
68.  Ky.— Swafford  v.  Howard,  20  Ky. 
L.  Rep.  1793,  50  S.  W.  43.  Miss.— 
Schirling  v.  Scites,  41  Miss.  644. 
W.  Va.— White  v.  White,  64  W.  Va.  30, 
60  S.  E.  885. 

77.  A  mere  recital  in  the  record,  in 
the  absence  of  a  plea,  that  the  de- 
fendants appeared  by  attorney,  will  not 
constitute  an  appearance  for  those  not 
served,  and  will  not  warrant  a  judg- 
ment against  them.  Schirling  v.  Scites, 
41  Miss.  644;  Edwards  V.  Toomer,  14 
Smed.  &  M.  (Miss.)  75;  Miller  v.  Ewing, 
8  Smed.  &  M.  421;  Dean  v.  McKinstry, 
2  Smed.  &  M.  213;  Pittman  v.  Plant- 
er's Bank,  1  How.  527. 

But  when  there  is  a  plea,  purport- 
ing to  be  on  the  part  of  all  the  de- 
fendants, that  must  be  construed  as 
a  plea  for  all,  and  so  an  appearance 
for     all.      Schirling     v.     Scites,    supra. 
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Recital  Concerning  But  One  Defend- 
ant.— Where  only  one  of  two  defend- 
ants who  was  served  appeared  and 
pleaded,  it  cannot  be  inferred  from  the 
recital  in  the  judgment  that  the  other 
defendant  appeared,  and  submitted  him- 
self to  the  jurisdiction  of  the  court. 
Grayham  v.  Roberds,  7  Ala.  719. 

Copies  of  judgments  against  defend- 
ant, in  a  suit  other  than  a  general 
creditor's  bill,  do  not  show  an  appear- 
ance by  the  judgment  creditor.  Thomas 
v.  Farmers   Bank,  46  Md.  43,  54-55. 

78.  Freeman  on  Judg.,  §  155,  and  the 
following   cases: 

Cal.— Chester  v.  Miller,  13  Cal.  558; 
Streeter  v.  Marshall  Silver  Min.  Co., 
4  Colo.  535.  Colo. — Gargan  v.  School 
Dist.,  4  Colo.  53,  57.  111.— Boilvin  V. 
Edwards,  9  111.  115.  Ky.— Violett  v. 
Waters,  1  J.  J.  Marsh.  303.  Vt.— Hub- 
bard v.  Dubois,  37  Vt.  94,  86  Am.  Dec. 
690. 

Where  parties  are  referred  to  in  the 
record  sometimes  as  defendants  and 
sometimes  as  defendant,  but  other  things 
go  to  show  that  all  were  defending, 
the  difference  is  clerical  error.  Ashby, 
etc.  Co.  v.  Ely,  etc.  Co.,  151  Ala.  272, 
44  So.  96. 

The  record  showed  publication  of 
notice  to  that  part  of  defendants  not 
served,  and  default;  afterwards  decree 
was  entered,  reciting  that  the  bill, 
after  argument,  was  taken  as  confessed 
against  all  the  defendants.  It  seems  to 
be  considered  that  this  raised  a  pre- 
sumption that  there  had  been  an  ap- 
pearance. Tallman  v.  Ely,  6  Wis.  244, 
259.  But  see  Grayham  v.  Roberds,  7 
Ala.  719. 

Action  on  Judgment. — In  a  suit  on  a 
judgment,  where  the  record  of  the  pre- 
vious suit  furnishes  evidence  of  an  ap- 
pearance, it  is  error  to  give  judgment 
for  the  defendant  on  the  so.le  ground 
that  no  service  is  shown  by  such  rec- 
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V.  RIGHT  TO  APPEAR.  —  A.  In  General.  —  It  is  not  only  the 
right  but  the  duty  of  the  defendant  who  has  been  served  to  appear. 
But  he  may  come  in  voluntarily  if  he  choose.79 

B.  In  Person  or  by  Attorney.  —  The  defendant  has  the  right  to 
appear  at  any  time,  before  judgment,  in  person  or  by  attorney.80 


ord.     Hill     v.     Mendenhall,     21     Wall. 
(U.  S.)   453,  22  L.  ed.  616. 

Papers  signed  "Attorney  for  defend- 
ants," by  an  attorney  -who  has  entered 
appearance  for  a  part  of  the  defend- 
ants, show  appearance  for  those  for 
whom  he  originally  appeared  only. 
Spangel  v.  Dell'inger,"  42  Cal.  148. 

79.  U.  S.— Windsor  r.  McVeigh,  93 
U.  S.  274,  23  L.  ed.  914;  Piatt  V.  Man- 
ning, 34  Fed.  817.  Mich. — Ealston  v. 
Chap  in,  49  Mich.  274,  13  N.  W.  588 
N.  Y. — Georgia  Lumb.  Co.  v.  Bissell,  9 
Paige  225;  Waffle  v.  Vanderheyden,  8 
Paige  45;  Higgins  v.  Eockwell,  2  Duer 
650.  Pa. — Davidson  v.  Thornton,  7  Pa 
128.  Wis. —  Elliott  v.  Espenhain,  59 
Wis.  272,  18  N.  W.  1;  Keeler  v.  Keeler 
24  Wis.  522. 

And  it  is  error  to  strike  his  plea, 
Ealston  V.  Chapin,  49  Mich.  274,  13  N. 
W.   588. 

Contra,  McKnight  V.  Baker,  1  How 
Pr.    (N.  Y.)    201. 

In  Delaware  leave  to  appear  should 
be  asked  in  writing.  McLaughlin  v. 
Sentman,  2  Penne.  (Del.)  565,  47  Atl. 
1014. 

One  substituted  as  defendant,  by 
order  of  court,  may  appear  and  move 
to  dismiss.  Hooper  V.  Balch,  31  Minn. 
276,  17  X.  W.  617. 

One  made  a  defendant  by  publica- 
tion. Ind. — Crews  V.  Cleghorn,  13  Ind. 
438.  Ky. —  Crowley  v.  Vaughan,  11 
Bush  517.  S.  C— Ex  parte  Brady,  19 
S.   C.   605. 

And  one  constructively  summoned 
may  appear  at  any  time  before  final 
jidgmen'i.  Crews  v.  Cleghora  13  Ind. 
■438. 

But  a  voluntary  appearance  of  a 
municipal  corporation  ought  to  be  by 
authority  of  its  governing  board.  Chi- 
cago, B".  &  Q.  E.  Co.  r.  Hitchcock 
County,  60  ^ab.  722,  84  N.  W.  97. 

After  Default. — In  Louisiana  defend- 
ant has  a  right  to  appear  after  default 
Lallande  V.  Terrill,  12  La.   7. 

Scire  Facias. — It  has  been  held  tha 
one  may  not  appear  to  a  writ  of  scire  I 


facias  where  it  is  returned  tarde  venit. 
Davidson   p.  Thornton,  7  Pa.  128. 

Suit  by  Wrong  Name — One  sued  by 
the  wrong  name  may  appear,  but  he 
should  do  so  by  the  right  one.  Har- 
vey Lumb.  Co.  v.  Herriman  Lumb.  Co., 
39    Mo.    App.    214. 

Cause  on  Trial  Docket.— Defendant 
has  a  right  to  appear  when  the  case 
is  on  the  trial  docket,  whether  prop- 
erly or  not.  Perry  v.  McHuffman,  7 
W.  Ya.  306.  See,  also,  supra,  II,  B,  2, 
and  III,  A.' 

Gratis. — A  defendant  may  appear 
gratia  if  he  choose.  McTaggart  v. 
Toothe,  10  Ont.  Pr.  261;  Oulton  v.  Ead- 
cliffe,  L.  E.  9  C.  P.  189,  30  L.  T.  22; 
Daniell  Ch.  Pr.    (5th  ed.)   462. 

One  Not  a  Party. — Where  one  not  a 
party  was  served  and  answered,  his 
appearance  was  stricken  out.  Abeel  v. 
Conhyser,  42  How.  Pr.   (N.  Y.)   252. 

In  Rem.  —  The  owner,  in  a  proceed- 
ing in  rem,  has  the  right  to  appear, 
and  if  denied  the  judgment  will  be 
void.  Windsor  v.  McVeigh,  93  U.  S. 
274,   23   L   ed.  914. 

80.  Schirling  v.  Scites,  41  Miss.  644, 
646;  Perry  v.  McHuffman,  7  W.  Va. 
306. 

Appearance  by  attorney  is  a  privilege 
and  one  may  still  appear  in  person. 
See  supra,  II,  B,  5,  a;  1  Tidd's  Pr.  93. 
Administrator. — An  administrator  may 
appear  by  attorney.  Young  v.  Citi- 
zens' Bank,  31  Md.  66. 

An  insolvent  may  enter  a  general 
appearance  by  attorney  though  he 
could  not  "apply  for  or  receive  the 
benefits  of  this  act  through  an  agent 
or  attorney  in  fact."  Frankel  V.  Cred- 
itors, 20  Xev.  40,  14  Pac.  775. 

One  Not  a  Party. — One  not  a  party 
to  the  suit  will  not  be  permitted  to 
appear  by  counsel  and  consent  to  be 
bound  by  the  decree  without  the  con- 
sent of  the  other  parties  to  the  suit. 
Bozon  v.  Bolland,  1  Euss.  &  M.  Ch.  69, 
39  Eng.  Reprint  27. 

Consent  To  Be  Bound.  —  But  where 
one  named  as  a  party  appears  by  coun- 
sel at  the  hearing  and  consents  to  be 
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C.  Right  To  Appear  For  Another.  —  1.  Of  Attorney.  —  a.  In  Gen- 
Qral.  —  An  attorney-at-law  has  the  right  to  appear  in  the  name  of 
his  client.  It  is  not  necessary  for  him  to  prove  his  authority;  the 
court  presumes  it,  and  in  some  jurisdictions  it  is  conclusively  pre- 
sumed,81 and  it  was  formerly  very  strictly  held  that  this  presumption 
was  conclusive,82  and  the  client  was  left  to  his  action  for  damages.83 


bound  by  the  decree,  the  lack  of  serv- 
ice is  cured.  Capel  V.  Butler,  2  Sim. 
&  St.   457,  57  Eng.  Eeprint  421. 

Separate  Appearance.  —  A  separate 
appearance  must  be  so  stated,  and  if 
several  attorneys  sign  a  pleading  for 
several  parties,  each  will  be  held  an 
attorney  for  all.  Bonnifield  V.  Thorp, 
71  Fed.   924,  927. 

An  alien  enemy  defendant  may  appear 
by  attorney.  Euss  v.  Mitchell,  11  Ma. 
80. 

81.  U.  S.  —  Hill  v.  Mendenhall,  21 
Wall.  453,  22  L.  ed.  616;  Osborn  v. 
Bank  of  U.  S-.  9  Wheat.  739,  6  L.  ed. 
204;  Bonnifield  V.  Thorp,  71  Fed.  924, 
927  (citing  mauy  cases).  Ala. — Ashby, 
etc.  Co.  v.  Ely,  etc.  Co.,  151  Ala.  272, 
44  So.  96.  Cal.  —  People  v.  Mariposa 
County,  39  Cal.  683;  Clark  v.  Willett,  35 
Cal.  534;  Hayes  v.  Shattuck,  21  Cal. 
51;  Holmes  v.  Eogers,  13  Cal.  191.  Ga. 
Dobbins  V.  Dupree,  39  Ga.  394.  111. — 
Martin  v.  Judd,  60  111.  78,  83.  Kan.— 
Eeynolds  V.  Fleming,  30  Kan.  106,  1 
Pac.  61, 46  Am.  Eep.  86.  Miss.— Schirl- 
ing   v.    Scites,   41    Miss.    644,   646. 

See  infra,  next  section;  and,  gener- 
ally, the  title  "Attorneys." 

Written  authority  is  not  necessary. 
111.  — Martin  V.  Judd,  60  111.  78,  83. 
Md  —  Henck  v.  Todhunter,  7  Har.  &  J. 
275,  16  Am.  Dec.  300.  Miss.— Schirl- 
ing  v.  Scites,  41  Miss.  644.  N.  Y. — 
Tullock  V.  Cunningham,  1  Cow.  256; 
McMinn  v.  Eichtmyer,  3   Hill   236. 

Ratification. — When  without  author- 
ity it  may  be  ratified.  Martin  v.  Judd, 
60  111.   78. 

By  Delay. — Eaymondville  Paper  Co. 
v.  St.  Gabriel  Lbr.  Co.,  140  Fed.  965. 
See:  Cal — Pacific  Pa  v.  Co.  v.  Vize- 
lich,  141  Cal.  4,  74  Pac.  352.  Me.— 
Knowlton  v.  Plantation  No.  4,  14  Me. 
20.  Can.  —  Kerr  v.  Malpus,  2  Ont.  Pr. 
135. 

Attorney  out  of  state  may  appear. 
Foote  v.  Eichmond,  42  Cal.  439,  443. 

County. — A  county  attorney  may  en- 
ter the  appearance  of  his  county.  Da- 
kota County  v.  Bartlett,  67  Neb.  62,  93 
N.  W.   192. 
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Village. — But  an  attorney  for  a  vil- 
lage cannot.  Chicago,  B.  &  Q.  E.  Co. 
v.  Hitchcock  County,  60  Neb.  722,  84 
N.  W.  97. 

Corporation. — Although  service  on  the 
attorney  for  a  corporation  would  not 
be  valid  service  on  the  corporation, 
and  although  the  admission  of  service 
by  the  attorney  would  be  void,  yet  the 
memorandum  "service  admitted  for 
the"  (corporation)  "garnishee," 
signed  by  the  attorney,  is  a  consent 
to  appear  voluntarily  for  the  garnishee. 
Northern  Cent.  E.  Co.  v.  Eider,  45  Md. 
24,  32. 

General  Appearance. — Where  the  at- 
torney has  authority  to  appear  at  all, 
his  right  to  appear  generally  cannot 
be  questioned.  Collier  v.  Falk,  66  Ala. 
223,  229.  But  see  Wright  v.  Andrews, 
130  Mass.  149;  Gilman  v.  Gilman,  126 
Mass,  26,  30  Am.  Eep.  646. 

Vacation. — There  is  no  presumption 
in  favor  of  authority  to  confess  judg- 
ment in  vacation.  Martin  v.  Judd,  60 
111.  78. 

82.  See  1  Bacon  Abr.  486,  and  the 
following  cases:  Cal.  —  Suydam  v. 
Pitcher,  4  Cal.  280.  111.  —  Eust 
v.  Frothingham,  1  111.  331.  Mass. — 
Smith  v.  Bowditch,  7  Pick.  136. 
Miss. — Lester  v.  Watkins,  41  Miss.  647; 
Miller  v.  Ewing,  8  Smed.  &  M.  421; 
Henderson  v.  Hamer,  5  How.  525;  Jones 
v.  Hunter,  4  How.  342.  N.  Y.  — Wil- 
liams V.  Van  Valkenburg,  16  How.  Pr. 
144;    Denton    v.    Noges,    6    Johns.    296, 

5  Am.    Dec.    234;    Jackson   v.   Stewart, 

6  Johns.  34.  Vt.— Abbott  v.  Dutton, 
44  Vt.  546,  8  Am.  Eep.  394;  Hubbard  v. 
Dubois,  37  Vt.  94,  86  Am.  Dec.  690; 
Spaulding  v.  Swift,  18  Vt.  214;  New- 
comb  v.  Peck,  17  Vt.  302,  44  Am.  Dec. 
340;  St.  Albans  v.  Bush,  4  Vt.  58,  23 
Am.  Dec.  246.  W.  Va. — Perry  v.  Mc- 
Huffman,  7  W.  Va.  306.  Eng.— Anony- 
mous,  1   Salk.   86,  91   Eng.   Eeprint   81. 

83.  See  1  Bacon  Abr.  486,  and  the 
following  cases:  111.  —  Eust  v.  Froth- 
ingham, 1  111.  331.  Mass.  —  Smith 
v.  Bowditch,  7  Pick.  136.  Miss.— 
Miller     v.     Ewing,     8     Smed.     &     M. 
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In  some  jurisdictions  this  rule  still  prevails,  but  generally  it  has 
been  modified,  and  it  has  been  held  that  the  presumption  was  prima 
facie  only  and  might  be  rebutted.84 

It  has  been  held  that  the  authority  of  the  attorney  to  appear  could 
not  be  questioned  in  collateral  proceedings,85  or  in  any  proceeding 
where  the  judgment  might  be  used  in  evidence  ;86  that  in  the  ab- 
sence of  a  direct  attack,  the  court  would  not  inquire  into  the  author- 
ity to  appear;87  that  the  authority  might  be  questioned  in  a  suit 
upon  a  judgment  from  another  state  ;83  that  the  authority  might  be 
questioned  by  direct  attack  ;89  and  finally  that  the  authority  might 
be  contested  by  motion,  pleas  and  proof,90  and  that  the  question 


421;  Henderson  r.  Hamer,  5  How.  52"; 
Jones  v.  Hunter,  4  How.  342.  N.  Y.  — 
Denton  v.  Noges,  6  Johns.  296,  5  Am. 
Dee.  237;  Jackson,  v.  Stewart,  6  Johns. 
2-i.  Vt.— Abbott  v.  Dutton,  44  Vt.  546, 
8  Am.  Rep.  394;  Spaulding  r.  Swift, 
IS  Vt.  214;  Xewcomb  v.  Peck,  17  Vt. 
302,  44  Am.  Dec.  340;  St.  Albans  v. 
Bush,  4  Vt.  58,  23  Am.  Dec.  246.  Eng. 
Anonymous,  1  Salk.  86,  91  Eng.  Re- 
print SI. 

"The  course  of  this  court  is  where 
an  attorney  takes  upon  him  to  appear, 
the  court  looks  no  further,  but  pro- 
ceeds as  if  the  attorney  had  sufficient 
authority,  and  leaves  the  party  to  his 
action  against  him. ' '  Anonymous,  1 
Salk.  86,  91  Eng.  Eeprint  81,  per 
Holt,  C.  J. 

Exceeding  Authority. — Whether  the 
attorney  exceeded  his  authority  is 
not  material.  Holmes  V.  Rogers,  13 
Cal.  191. 

Must  Show  Authority. — But  an  attor- 
ney may  be  compelled  to  show  his  au- 
thority to  appear,  at  the  instance  of 
either  party.  People  v.  Mariposa 
County,  39  Cal.  683. 

In  Suit  on  Judgment. —  Authority  of 
attorney  cannot  be  questioned  by  a  de- 
fense at  law  in  a  suit  on  the  judg- 
ment. Carpentier  P.  Oakland,  30  Cal. 
439.  But  see  Wrelch  v.  Svkes,  8  111.  197, 
44  Am.   Dec.  689. 

On  Plea  of  Nul  Tiel  Record.  —  The 
authority  of  an  attorney  cannot  be 
disputed  under  a  plea  of  mil  tiel  record. 
Hill  v.  Mendenhall,  21  Wall.  (TJ.  S.) 
453,  22  L.  ed.  616. 

The  authority  of  the  attorney  for 
the  plaintiff  to  br:ng  the  suit  cannot 
be  questioned  by  defendant.  Jackson 
r.  Stewart,  6  Johns.  (N.  Y.)  34,  36; 
Anonymous,  1  Salk.  86,  91  Eng.  Re- 
print  81. 


Employment  by  One  of  Two  Defend- 
ants.— If  one  of  two  defendants  au- 
thorize attorneys  to  appear  for  both, 
having  received  the  summons  from  his 
co-defendant,  the  attorneys  may  ap- 
pear for  both.  Wagener  &  Co.  v. 
Swygert,  30  S.  C.  296,  9  S.  E.  107. 

84.  U.  S.  —  Hill  v.  Mendenhall,  21 
Wall.  453,  22  L.  ed.  616.  Cal.  — Peo- 
ple r.  Mariposa  County,  39  Cal.  683; 
Clark  r.  Willett,  35  Cal.  534.  Colo.— 
Williams  v.  Uncompahgre  Co.,  13  Colo. 
469,  22  Pac.  806.  Great  Western  Min. 
Co.  v.  Woodmas,  12  Colo.  46,  53,  20 
Pac.  771,  13  Am.  St.  Rep.  204.  Kan.  — 
O 'Flanagan  v.  Case,  41  Kan.  183,  21 
Pac.  96;  Reynolds  v.  Fleming,  30  Kan. 
106,  1  Pac.  61,  46  Am.  Rep.  86.  Mich. 
Dunlap  v.  Byers,  110  Mich.  109,  67  X. 
W.  1067.  Neb.  — Kepley  v.  Irwin,  14 
Neb.  300.  15  N.  W.  719. 

85.  Washbon  r.  Cope,  144  N.  Y.  287, 
39  N.  E.  388,  Callen  v.  Ellison,  13  Ohio 
St.  446,  82  Am.  Dec.  454. 

86.  Wandling  v.  Straw,  25  W.  Va. 
692. 

87.  Bonnifield  v.  Thorp,  71  Fed.  924, 
928. 

88.  Harshey  r.  Blackmarr,  20  Iowa 
172;  Baltzell  v.  Nosier,  1  Iowa  588, 
63  Am.  Dec.  466;  Miller  v.  Gaskins, 
3  Rob.   (La.)   94. 

As  to  evidence  in  a  suit  on  a  judg- 
ment in  another  state,  to  show  author- 
ity of  a  deceased  attorney  to  appear 
in  that  state.  Holden  v.  Greve,  41 
Minn.  173,  42  N.  W.  861. 

89.  Bonnifield  v.  Thorp,  71  Fed. 
924. 

90.  Colo.  —  Great  Western  Min.  Co. 
v.  Woodmans,  12  Colo.  46,  52,  20 
Pac.  771.  Ga. — Dobbins  v.  Dupree,  39 
Ga.  394.  El. — Lawrence  V.  Jarvis,  32  111. 
304,  310:  Thompson  v.  Emmert,  15  111. 
415;  Whittaker  v.  Murray,  15  111.  293; 
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whether  or  not  the  attorney  had  authority  might  be  sent  to  the  jury.91 
At  common  law,  in  an  action  ex  contractu,  one  of  several  defend- 


Welch  v.  Sykes,  8  111.  197,  44  Am.  Dec. 
689.  Kan.  —  Beynolds  v.  Fleming,  30 
Kan.  106,  1  Pac.  61,  46  Am.  Eep.  86. 
La.  —  Eidge  v.  Alter,  14  La.  Ann.  880; 
Marvel  V.  Manouvier,  14  La.  Ann.  3, 
74  Am.  Dec.  424;  Walworth  v.  Hender- 
son, 9  La.  Ann.  339.  Mo.  —  Bradley 
v.  Welch,  100  Mo.  258,  12  S.  W.  911; 
Baker  v.  Stonebraker,  34  Mo.  172. 
Ohio.  —  Critchfield  v.  Porter,  3  Ohio 
519.  Va.  — Eaub  V.  Otterback,  89  Va. 
645,  16  S.  E.  933.  Eng.  —  Gray  v. 
Coles,  65  L.  T.  N.  S.   743. 

91.  Colo.  —  Dillon  v.  Eand,  15  Colo. 
372,  25  Pac.  185.  HI. — Lawrence  v.  Jar- 
vis,  32  111.  304,  310;  Thompson  v.  Em- 
mert,  15  111.  415;  Whittaker  v.  Murray, 
15  111.  293;  Welsh  v.  Sykes,  8  111.  197, 
44  Am.  Dec.  689.  la.— Blondel  V.  Ohl- 
man,  132  Iowa  257,  109  N.  W.  806.  Pa. 
Swartz  v.  Morgan,  163  Pa.  195,  29  Atl. 
974,  43  Am.  St.  Eep.  786.  Wash. — 
Nichols  v.  Doak,  40  Wash.  457,  93  Pac. 
919.  W.  Va.— Chilhome  Lumb.  Co.  v. 
Lance,  50  W.  Va.  636,  41  S.  E.  128. 

While  Suit  Is  Pending.  —  The  au- 
thority of  the  attorney  to  appear  may 
be  questioned  while  suit  is  pending. 
Dillon  v.  Eand,  15  Colo.  372,  25  Pac. 
185. 

On  Motion  of  Client.  —  Appearance 
by  an  unauthorized  attorney  may  be 
set  aside  on  motion  of  client.  Prior 
v.  Kiso,  96  Mo.  303,  9  S.  W.  898. 

Parol.  —  When  the  record  is  "the 
defendants  came  also  by  their  attorney, 
II.  H.  Esq.,"  one  of  the  defendants,  a 
non-resident,  who  was  never  served, 
may  show  by  parol  that  he  never  au- 
thorized the  appearance.  Gilman  v. 
Gilman,  126  Mass.  26,  30  Am.  Eep. 
640;  Bodurtha  v.  Goodrich,  3  Gray 
(Mass.)   508. 

Stating  Facts.  —  The  opposite  party, 
questioning  attorney's  authority,  must 
state  facts  to  overcome  the  presump- 
tion of  right  to  appear,  and  mere  in- 
formation and  belief  that  he  has  no 
authority  is  not  enough.  People  v. 
Mariposa  County,  39  Cal.  683. 

Appearance  by  Mistake.  —  Unauthor- 
ized appearance  of  attorney  by  mis- 
take, afterwards  amended,  is  an  ap- 
pearance  only   for   those   for   whom   he 


finally  appears.  Forbes  v.  Hyde,  31 
Cal.   342. 

Mistake  by  Clerk.  —  If  an  attorney 
directs  his  appearance  entered  for  one 
of  three  defendants,  and  the  clerk  en- 
ters it  for  all  three,  the  court,  after 
judgment  against  all  by  default,  may, 
at  a  succeeding  term,  correct  the  rec- 
ord. Tilden  v.  Johnson,  6  Cush. 
(Mass.)  354. 

Laches. — An  appearance  by  unauthor- 
ized attorney  must  be  repudiated  early 
or  the  defendant  will  be  bound  by  it. 
Cal.  — Pacific  Pav.  Co.  v.  Vizelich,  141 
Cal.  4,  74  Pac.  352.  Conn. — Vernon  v. 
West  School  Dist.,  38  Conn.  112.  N.  C. 
Hatcher  V.  Faison,  142  N.  C.  364,  55 
S.  E.  284;  England  v.  Garner,  90  N.  C. 
197. 

A  stipulation  waiving  service  and 
entering  appearance  in  "suits  now 
brought  and  about  to  be  brought," 
for  recovery  of  certain  land,  is  un- 
usual, and  persons  accepting  it  do  so 
at  the  peril  of  lack  of  authority  of 
the  attorney  signing  it.  Bradley  V. 
Welch,  100  Mo.  258,  12  S.  W.  911. 

Authority,  General  or  Special  Ap- 
pearance. —  That  the  defendant  em- 
ployed counsel  only  "to  protect  his 
property, "  is  not  sufficient  to  show 
want  of  authority  to  appear  generally. 
He  must  show  that  he  limited  his  au- 
thority or  instructed  him  to  appear 
specially.  Wright  V.  Andrews,  '  130 
Mass.  149.  But  he  may  show  that  he 
never  employed  or  authorized  the 
counsel  to  appear  at  all,  although  he 
was  present  as  a  witness.  Wright  v. 
Andrews,  supra;  Gilman  V.  Gilman, 
126   Mass.   26,   30   Am.   Eep.    646. 

Where  the  record  shows  that  the 
defendant  appeared  by  attorney  and 
filed  an  answer,  the  jurisdiction  of  the 
person  cannot  be  controverted  except 
by  proof  of  fraud,  or  that  the  defend- 
ant was  not  a  citizen  of  the  state, 
nor  during  the  pendency  of  the  pro- 
ceedings within  the  jurisdiction  of  the 
court,  and  had  neither  been  notified 
of  the  pendency  of  the  action  nor  had 
given  authority  to  the  attorney  to  en- 
ter appearance  for  him.  Wiley  V. 
Pratt,   23  Ind.   628,  633. 
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ants  might,  in  the  absence  of  instructions  to  the  contrary,  employ 
counsel  to  enter  appearance,  plead  and  defend  fully  for  all.92 
b.  Unauthorized  Attorney.  —  An  attorney's  authority  is  presumed, 
and  although  at  one  time  it  was  held  that  this  authority  could  not 
be  disputed,93  it  was  finally  determined  that  a  judgment  on  appear- 
ance by  an  unauthorized  attorney  was  void;94  that  such  an  appear- 
ance did  not  bind  the  party,95  and  conferred  no  jurisdiction.90     But 


92.     Scott  V.  Larkin,  13  Vt.  112. 

But  he  had  no  power  to  waive  notice 
of  the  suit  or  service  of  process  on 
his  co-defendants.  Whitney  r.  Silver, 
22  Vt.  634.  See  also  Abbott  v.  Dutton, 
44  Vt.  546,  8  Am.  Eep.  394;  Spaulding 
V.  Swift,  18  Vt.  214. 

But  when  one  of  several  defendants 
not  served  employs  an  attorney  whose 
appearance  purports  to  be  on  behalf 
of  all,  it  will  not  bind  those  who  did 
not  authorize  the  appearance.  Merced 
County  V.  Hicks,  67  Cal.  108,  7  Pac. 
179. 

Endorsement  on  Summons.  —  Plain- 
tiff's  attorney,  authorized  by  endorse- 
ment on  summons  to  enter  appearance 
for  one  of  the  defendants.  Held  a  good 
appearance.  Snell  v.  Stanly,  63  HI. 
391. 

Entry  of  Attorney's  Name. — Entry 
of  attorney's  name  is  not  necessary  if 
he  actually  appears.  Abbott  r.  Dut- 
ton, 44  Vt.  546,   551,  8   Am.   Eep.   394. 

Name  of  Another  Attorney.  —  An  at- 
torney, with  authority  to  appear,  may 
enter  the  appearance  in  the  name  of 
another  attorney.  Swartz  r.  Morgan, 
163  Pa.  195,  29  Atl.  974,  43  Am.  St. 
Eep.  786. 

Oath  to  Attorney's  Authority.  —  Un- 
der the  New  York  statute  requiring 
attorneys  to  swear  to  their  authority 
to  appear  in  a  case  in  a  justice  of  the 
peace  court,  one  who  swears  to  his 
authority  to  enter  a  general  appear- 
ance need  not  add  oath  of  his  author- 
ity to  offer  to  submit  to  a  judgment 
for  a  certain  amount.  Fowler  v. 
Haynes,  91  N.  Y.  346. 

9*3.     Supra,  V,  C,  1,  a. 

94.  Cal.  —  Garrison  v.  McGowan,  48 
Cal.  592.  Colo.  — DuBois  v.  Clark,  12 
Colo.  App.  220,  55  Pac.  750.  la. — 
Harshey  V.  Blackmarr,  20  Iowa  161, 
89  Am.  Dec.  520.  Kan.  — First  Nat. 
Bank  v.  Dry  Goods  Co.,  45  Kan.  510, 
26  Pac.  56.  Minn.  —  Stocking  v.  Han- 
son, 35  Minn.  207,  28  N.  W.  507. 

Remedy.  —  When  judgment  is  ren- 
dered against  a  non-resident  on  an  ap- 


peal by  an  unauthorized  attorney,  it  is 
not  sufficient  relief  to  let  him  choose 
a  new  attorney.  The  appeal  should  be 
set  aside.  Nordlinger  V.  De  Mier,  54 
Hun  276,   7  N.  Y.  teupp.  463. 

Defendant  Not  Concerned  in  Case.  — 
Appearance  by  an  unauthorized  attor- 
ney will  not  be  set  aside  if  the  de- 
fendant was  not  concerned  in  the  case 
and  could  not  be  harmed  by  the  de- 
cree. Brower  v.  Kahn,  76  Hun  68,  27 
N.  Y.   Sudj).   592. 

Appearance  Disregarded. — On  a  bill 
for  injunction  against  a  judgment,  it 
was  held  under  peculiar  circumstances 
that  the  appeal  shown  by  the  record 
in  the  suit  in  which  the  judgment  was 
rendered  of  an  unauthorized  unnamed 
attorney  would  be  disregarded.  Sneed 
V.    Town,   9   Ark.   535. 

95.  Anderson  v.  Hawke,  115  111.  33, 
3  N.  E.  566. 

Modern  English  Rule. — 'The  modern 
English  rule  seems  to  be  that  if  proc- 
ess has  been  served,  the  unauthorized 
appearance  will  bind  the  party,  and 
his  remedy  is  against  the  attorney,  but 
if  process  is  not  served  the  court  will 
set  aside  the  judgment.  Bayly  v.  Buck- 
land,  1  Wels.  H.  &  G.  1,  16  L.  J.  N.  S. 
Exch.  204. 

96.  DuBois  v.  Clark,  12  Colo.  App. 
220,  55  Pac.  750';  Maeomber  v.  Peck, 
39  Iowa  351;  Bryant  v.  Williams,  21 
Iowa  329;  Harshey  v.  Blackmarr,  20 
Iowa  161,  89  Am.   Dec.  520. 

The  English  doctrine  repudiated  Du 
Bois  V.  Clark,  12  Colo.  App.  220,  55 
Pac.   750. 

Chancery  Unnecessary. — Lvon  v.  Boil- 
vin,   7  111.   629. 

Writ  of  Error  Not  Proper.  —  Aber- 
nathy  v.  Latimore,  19  Ohio  286. 

Appearance  by  County.  —  Unauthor- 
ized appearance  by  attorneys  for  a 
county  does  not  make  it  a  party  to 
the  proceedings.  Yockev  v.  Woodbury 
County,   130  Iowa  412,   l06  N.  W.  950. 

Probate  Proceeding. — Appearance  by 
unauthorized  attorney  in  a  probate  pro- 
ceeding   to    sell    real    estate    does    not 
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since  an  appearance  by  an  unauthorized  attorney  makes  the  judg- 
ment appear  valid  of  record,  a  sale  under  it  to  a  bona  fide  purchaser 
is  unassailable.97 

2.  Eight  of  Other  Persons.  —  No  one  not  a  licensed  attorney  has 
the  right  to  appear  for  another  person,98  without  special  warrant  by 
attorney.99 

The  appearance  by  an  agent  not  an  attorney,  however,  may  be 
ratified,1  and  it  has  been  held  that  a  motion  by  any  person  duly 
authorized  will  constitute  appearance.2 

A  general  guardian, under  the  Oregon  code,  may  enter  his  ward's  ap- 
pearance ;3  but  it  has  been  held  that  a  guardian  ad  litem  cannot  enter 
the  appearance  of  his  wards  when  the  wards  are  not  named  as  par- 
ties.4 

At  common  law  a  co-defendant  might  in  an  action  ex  contractu,  in  the 
absence  of  instructions  to  the  contrary,  enter  appearance  for  all  the 
defendants.6 

Representatives  of  Corporations.  —  Many  persons  having  more  or  less 
general  authority  over  defendant  corporations  may  enter  appear- 
ance for  such  bodies,0  and  some  cannot.1 

D.  Right  To  Appear  Specially.  —  A  defendant  has  a  right  to  ap- 
pear specially  for  a  proper  purpose,  and  it  is  error  to  treat  such  ap- 
pearance as  a  general  appearance,8  or  to  compel  him  to  enter  general 
appearance  upon  the  granting  of  his  motion.9 

A  defendant  has  the  right  to  make  a  special  appearance  to  attack 
the  notice,  writ,  summons,  service  or  process,  or  any  jurisdictional 
matter,10  and  on  such  appearance  he  may  move  to  set  aside  the  de- 


bar a  suit  in  equity  to  set  aside  the 
sale.  Baker  v.  O'Eiordan,  65  Cal.  368, 
4  Pac.   232. 

97.  England  v.  Garner,  90  N.  C.  197. 
Client  May  Testify.  —  Eaub  v.  Otter- 
back,  89  Va.  645,  16  S.  E.  933. 

For  a  discussion  of  effect  of  appear- 
ance of  unauthorized  counsel,  see 
Wiley  v.  Pratt,  23  Ind.  628,  633;  Gov- 
ernor V.  Lassiter,  83  N.  C.  38. 

98.  Kanape  v.  Eeeves,  127  Ala.  216, 
28    So.    666. 

99.  Lessee  of  Pillsbury  v.  Dugan's 
Admr.,  9  Ohio  118. 

But  it  has  been  held  that  the  au- 
thority of  an  attorney  in  fact  will  be 
presumed,  though  nothing  appears  of 
record  to  show  it.  Pillsbury  v.  Dugan's 
Admr.,  supra. 

1.  An  answer  will  ratify  it.  Miller 
v.   Finn,    1   Neb.   254. 

2.  Coyle  v.  Coyle,  26  N.   J.  L.   132. 

3.  Ankeny  v.  Blackiston,  7  Ore.  407, 
413. 

4.  Hickenbotham  v.  Blackledge,  54 
111.  316. 

5.  Whitney  V.  Silver,  22  Vt.  634. 
See  supra,  II,  B,  5. 
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6.  Selectmen.  —  Selectmen  have  the 
right  to  appear,  prosecute  and  defend 
for  their  towns.  But  a  town,  having 
appeared  by  its  selectmen,  cannot  ap- 
pear without  further  powers  and  ques- 
tion their  power  to  enter  its  appear- 
ance.    Strout  v.     Durham,  23  Me.  483. 

7.  The  chairman  of  the  board  of 
trustees  of  a  village  cannot  enter  its 
voluntary  appearance  without  special 
authority.  Chicago,  B.  &  Q.  E.  Co.  v. 
Hitchcock  County,  60  Neb.  722,  84  N. 
W.  97. 

8.  Tidwell  v.  Witherspoon,  18  Fla. 
282,   287. 

9.  Paxton  v.  Daniell,  1  Wash.  19,  23 
Pac.  441. 

The  right  of  the  defendant  to  ap- 
pear specially  is  recognized  though  not 
declared    in  nearly    all  the  cases  cited. 

10.  Ind.  —  Campbell  V.  Swasey,  12 
Ind.  70.  Me.  —  Thomas  v.  Thomas,  98 
Me.  1S4,  56  Atl.  651,  90  Am.  St.  Eep. 
342,  s.  c.  96  Me.  223,  52  Atl.  642.  Neb. 
Cleghorn  v.  Waterman,  16  Neb.  226, 
20  N.  W.  636,  877.  Ore.  —  Kinkade 
v.  Myers,  17  Ore.  470,  12  Pac.  557. 
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fault,11  and  may  plead  in  abatement  to  the  jurisdiction  after  it  is 
set  aside;12  but  he  may  not  appear  specially  for  the  purpose  of  the 
trial  of  any  material  fact  requiring  affidavits  or  witnesses  for  its 
proof,13  nor  to  move  for  a  new  trial  or  for  reversal  of  judgment;14 
nor  can  he  appeal  by  special  appearance.15 

VI  WHEN  APPEARANCE  MAY  BE  MADE.  —  A  defendant  has 
the  right  to  appear  at  any  time  before  final  judgment.16  Appear- 
ance ought,  of  course,  in  every  case,  to  be  made  within  the  time 
required  by  the  rule  of  court,  practice,  usage  or  statute  covering 
the  particular  jurisdiction  in  which  the  action  is  commenced,  but 
he  may  appear  before  service,  before  return,  or  after  the  writ  has 
expired  without  return,17  or  even  at  a  term  previous  to  that  to 
which  writ  is  returnable.18    And  after  default  he  may  appear,  and 


A  creditor  may  appear  specially  to 
object  to  the  notice  to  appear  at  an 
examination  of  his  debtor.  111. — Finch 
v.  Galigher,  71  111.  App.  75.  Mass.— 
Williams  V.  Kimball,  132  Mass.  214. 
Neb.  —  Cobbev  v.  Wright,  23  Neb.  250, 
36  N.  W.  505.  Wash.  —  Paxton  v. 
Daniell,  1  Wash.  19,  23  Pac.  441.  Eng. 
Maekreth  v.  Nicholson,  19  Ves.  Jr.  367, 
34   Eng.   Beprint   554. 

Invalid  Rule  of  Court.  —  Davidson 
Bros.  Marble  Co.  v.  United  States, 
213  U.  S.  10,  29  Sup.  Ct.  324,  53  L. 
ed.  675,  considered  Bule  22  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
ninth  circuit,  granting  the  right  to 
appear  specially,  without  leave  of  court, 
providing  that  the  parties  so  appear- 
ing shall  agree  in  the  paper  filed  "that 
if  the  purpose  for  which  such  special 
appearance  is  made  shall  not  be  sanc- 
tioned or  sustained  by  the  court,  he 
will  appear  generally,"  and  that  if 
he  does  not  so  state  "the  appearance 
sllall  be  deemed  and  treated  as  a  gen- 
eral appearance."  It  was  held  that 
this  rule  was  inconsistent  with  U.  S. 
Rev.  Stat.,  §  918  U.  S.  Comp.  Stat.,  1901, 
p.  685.  Mr.  Justice  Moody  said:  "A 
party  who  is  sued  in  the  wrong  dis- 
trict, and  does  not  waive  the  objec- 
tion, may  of  right  appear  specially  and 
object  to  the  jurisdiction  of  the  court, 
and,  the  decision  being  against  his 
objection,  may  of  right  bring  the  ques- 
tion directly  to  this  court.  .  .  . 
The  defendants  appeared  specially,  as 
they  had  a  right  to  do,  solely  for  the 
purpose  of  objecting  to  the  jurisdic- 
tion. They  were  not  bound  to  agree 
to  submit  their  objection  to  the  final 
decision  of  the  judge  of  the  circuit 
court,  and  the  rule  of  court  which 
treated  the  special  appearance,  without 

36 


such    an    agreement,   as    a    general   ap- 
pearance, was  invalid." 

11.  Cobbey  V.  Wright,  23  Neb.  250, 
36  N.  W.  505;  Paxton  V.  Daniell,  1 
Wash.  19,  23  Pac.  441. 

12.  111.  — Finch  v.  Galigher,  71  111. 
App.  75.  Neb.  —  Cobbey  v.  Wright,  23 
Neb.  250,  36  N  W.  505.  Wash.  —  Pax- 
ton  v.  Daniell,  1  Wash.  19,  23  Pac.  441. 

13.  Dean    v.    Gerlach,    34    111.    App. 


Duggan  v.   Smyser,  46  111.  App. 


233. 
14 
39. 

15.  He  should  make  his  special  ap- 
pearance below,  take  his  appeal  and 
renew  his  motion  above.  Allen,  etc. 
Co.  V.  Southern  R.  Co.,  145  N.  C.  37, 
58  S.  E.  793.     But  see  supra,  III,  F,  1. 

Appearance  for  Motion  To  Quash 
Overruled.  —  English  Practice.  —  A  de- 
fendant may  come  in  to  complain  that 
subpoena  in  chancery  was  served  on 
him  on  Sunday,  although  he  has  not 
appeared  to  the  bill.  Maekreth  v.  Nich- 
olson, 19  Ves.  Jr.  367,  34  Eng.  Reprint 
554. 

Upon  a  motion  to  discharge  an  order 
for  service  on  one  defendant  in  Ire- 
land, it  was  claimed  that  he  could  not 
move  without  appearance,  and  the  court 
allowed  him  to  make  a  conditional 
appearance.  Lewis  v.  Baldwin,  11  Beav. 
153,  50  Eng.  Reprint  775. 

16.  Crews  V.  Cleghorn,  13  Ind.  438. 

17.  Ralston  V.  Chapin,  49  Mich.  274, 
13  N.  W.  588;  Richardson  v.  Dalev,  7 
D.  P.  C.  25,  4  M.  &  W.  384,  8  L.  J. 
Exch.  13;  Wynne  v.  Wynne,  1  Wil.  35, 
95  Eng.  Reprint  478;  Fanshaw  v.  Mor- 
rison, 2  Ld.  Raym.  1138,  92  Eng.  Re- 
print 253;  Moore  v.  Watts,  1  Ld.  Raym. 
613,   91   Eng.   Reprint   1310. 

18.  Hecht  v.  Feldman,  54  111.  App. 
144. 
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is  entitled  to  be  heard  upon  the  question  of  damages.19  He 
may  appear  on  the  second  day  of  the  term,20  or  he  may  appear  when 
the  case  is  on  the  trial  docket.21 

VII.  NECESSITY  OF  APPEARANCE.  —  A.  In  General. —  It  is 
the  duty  of  every  defendant,  whether  in  chancery  or  elsewhere,  to 
obey  the  summons  to  appear.22  An  appearance  is  necessary  to  au- 
thorize a  judgment  by  cognovit.23 

Eight  To  Be  Heard. —  Appearance  confers  the  right  to  be  heard,24 
and  the  defendant  cannot  in  general  be  heard  without  it;25  but  in 
chancery  he  was  allowed  to  appear  conditionally  to  object  to  irreg- 
ularities in  process,26  and  in  America  he  is  allowed  to  appear  spe- 
cially.27 

B.  Consequences  of  Failure.  — 1.  After  Service  of  Process.— 
After  valid  service  of  valid  process,  failure  to  appear  was  formerly 


Whether  voluntary  appearance  at 
common  law  could  be  made  before  or 
after  issue  of  process  seems  not  cer- 
tain. Ealston  v.  Chapin,  49  Mich.  274, 
13  N.  W.  588. 

But  when  to  save  a  right  or  protect 
an  interest  it  seems  to  have  made  no 
difference  whether  process  had  been 
issued  or  not.  Kalston  v.  Chapin,  49 
Mich.  274,  13  N.  W.  588;  Anonymous, 
1  Salk.  64,  91  Eng.  Keprint  80;  Com. 
Dig.  Pleader,  B,  1;  1  Tidd's  Pr.  238. 

Such  an  appearance  would  be  an  ap- 
pearance gratis  and  was  a  common 
thing  at  chancery.     Supra,  II,  B;  III,  E. 

After  service  of  replevin  and  with- 
out awaiting  service  of  summons.  Clin- 
ton v.  King,  3  How.  Pr.   (N.  Y.)   55. 

19.  Briggs  v.  Sneghan,  45  Ind.  14, 
24;  Merwan  v.  Ingersol,  3  Cow.  (N.  Y.) 
367;  Abbott  v.  Smith,  8  How.  Pr.  (N. 
Y.)  463,  overruling  White  v.  Feather- 
etonhaugh,  7  How.  Pr.  (N.  Y.)  357, 
and  Lynds  v.  West,  12  Wend.  (N.  Y.) 
235. 

20.  Jelley  v.  Gaff,  56  Ind.  331,  336. 

21.  Perry  v.  McHuffman,  7  W.  Va. 
306. 

Or  at  any  time  before  trial.  Lal- 
lande  v.  Terrill,  12  La.  7.  See  supra, 
III,  F,  G,  and  III,  F,  H. 

But  it  has  been  held  that  he  has 
no  right  to  appear  after  judgment. 
Kose  v.  Ford,  2  Ark.  26. 

He  cannot  appear  on  Sunday.  Vf.n- 
derpoel  v.  Wright,  1  Cow.  (N.  Y.)  209; 
Taylor  v.  Phillips,  3  East  155,  102  Eng. 
Reprint  556. 

The  Mississippi  Rev.  Code  of  1856, 
p.  545,  art.  34,  did  not  apply  to  cban- 
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eery    proceedings.     Mitchell    v.    Wood- 
son, 37  Miss.  567. 

22.  It  is  the  duty  of  a  defendant 
sued  by  a  wrong  name  to  appear  by 
the  right  one.  Harvey  Lumb.  Co.  v. 
Herriman  Lumb.  Co.,  39  Mo.  Apo.  214. 

Persons  duly  cited  to  appear  in  pro- 
bate court  at  a  certain  time,  if  said 
term  failed  to  be  held,  are  bound  to 
appear  at  the  next  succeeding  term. 
Hanks  v.  Neal,  44  Miss.  212. 

23.  An  agreement  out  of  court  that 
the  clerk  may  enter  judgment  is  not 
enough.     Craig  V.  Glass,  1  Ind.  89. 

When  a  party  complains  of  process 
as  altogether  nugatory  it  i3  not  only 
unnecessary  but  improper  to  appear. 
Royal,  etc.  Co.  v.  Short,  1  Younge  & 
J.  570. 

24.  Supra,  III,  K. 

As  soon  as  defendant  appears  he 
has  "a  right  to  be  heard  upon  snch 
motions  as  he  may  make."  Hecht  v. 
Feldman,  54  111.  App.   144. 

The  courts  decline  to  hear  a  motion 
without  appearance.  A  motion  to 
quash  a  writ  must  be  made  on  the 
part  of  the  defendant.  Skillman  V. 
Coolbaugh,   9   N.  J.   L.   246. 

25.  Skillman  v.  Coolbaugh,  9  N.  J. 
L.  246;  McLean  v.  Dawson,  27  Beav. 
25,  54  Eng.  Reprint  10. 

26.  Lewis  v.  Baldwin,  11  Beav.  153, 
50  Eng.  Reprint  775. 

27.  Supra,  V,  D. 

Where  summons  was  not  served  for 
three  years  after  complaint  filed  and 
summons  issued,  the  court  quashed  the 
service  on  motion  of  defendant  with- 
out formal  entry  of  appearance,  held 
no  error.  Eldridge  v.  Kay,  45  Cal.  49. 
See  infra,  X. 


APPEARANCES 


563 


contempt,  but  now,  at  law,  is  regarded  only  as  default.28  Failure 
to  appear  after  service  of  subpoena  in  chancery  is  contempt.29 

2.  Without  Service.  —  Failure  to  appear  when  there  has  been  no 
service  prevents  the  possibility  of  judgment.30  Even  an  agreement 
that  judgment  may  be  entered  for  such  sum  as  the  court  shall  find 
due  will  not  authorize  such  judgment  without  process  and  without 
appearance.31 

VIII.  WITHDRAWAL  OF  APPEARANCE.  —A.  Right  to  With- 
draw. —  A  defendant  may  withdraw  his  appearance  by  leave  of 
court,  but  not  without.32    Leave  to  withdraw  rests  in  the  discretion 


28.  Ala. — Grigg  v.  Gilmer,  54  Ala. 
425.  Ind. —  Ellis  v.  Miller,  9  Ind.  210. 
la.  —  McKinley  v.  Betchtel,  12  Iowa 
561.  Md.— Sprigg  V.  State,  54  Md.  469; 
N.  H.  — Colby  v.  Knapp,  13  N.  H.  176, 
N.  Y. — DeWandelaer  v.  Coomer,  6  Johns. 
328;  Jackson  v.  Eoosevelt,  6  Johns. 
321. 

"No  exception  was  taken  to  any 
ruling  of  the  court  below;  aa  there 
was  no  appearance  there  could  be  none. 
If  the  defendant  had  appeared  and 
failed  to  except,  he  would  have  been 
concluded  by  the  action  of  the  court. 
He  cannot  better  his  situation  by  vol- 
untarily abstaining  from  an  appear- 
ance."    Ellis  v.  Miller,  supra. 

Failure  to  appear  results  in  default 
and  judgment  thereon,  but  failure  to 
plead  after  appearance  should  be  fol- 
lowed by  judgment  nil  elicit.  Grigg  v. 
Gilmer,  54   Ala.  425. 

When  several  defendants  are  all 
served,  but  one  does  not  appear,  it  is 
error  to  render  judgment  against  all 
without  first  entering  a  judgment  by 
default  against  him  who  did  not  ap- 
pear. Streeter  v.  Marshall  Silver  Min. 
Co.,  4  Colo.  535. 

Where  one  is  served  with  process  un- 
der a  name  misspelled,  or  a  wrong 
name,  his  duty  is  to  appear  and  plead 
in  abatement.  If  he  does  not,  and 
judgment  goes  against  him,  he  cannot 
have  relief  by  certiorari.  McBride  v. 
Griffin,  59  111.   227. 

Waiver  of  Rights.  —  Defendant  who 
does  not  appear  until  after  the  time  to 
answer  expires  loses  his  right  to  no- 
tice of  his  application  for  relief  under 
the  New  York  code.  Pearl  v.  Bobit- 
schek,  2  Daly  (N.  Y.)  50. 

When  a  statement  of  claim  in  a  suit 
for  partition  had  been  served  with  the 
process,  it  was  held  unnecessary,  after 
default,  to  comply  with  the  rule  that 
a  statement  of  the  claim  should  be 
filed.     Kenshaw   v.    Eenshaw,   49    L.   J. 


N.  S.  127.  But  not  so  where  the  state- 
ment was  not  served.  Minton  v.  Met- 
calfe, 46  L.  J.  N.  S.  584. 

Failure  to  appear  occasions  judgment 
by  default  and  equity  will  not  relieve 
from  such  judgment  when  the  allega- 
tion is  that  defendant  has  no  recollection 
that  the  writ  was  ever  served  on  him. 
Cullum  v.  Casey,  1  Ala.  351. 

29.  Bound  v.  Wells,  3  Madd.  434,  56 
Eng.  Eeprint  564;  Travers  V.  Bulkeley, 
1   Ves.  Jr.   384,   27   Eng.   Eeprint   1095. 

But  it  is  not  usually  treated  as  such. 
The  judgment  pro  confesso  being  ample 
to  secure  the  plaintiff's  rights.  See 
supra,  II,  B,  3,  b. 

30.  U.  S.  —  Thompson  V.  Emmert,  4 
McLean  96,  23  Fed.  Cas.  No.  13,953.  Ala. 
Davidson  v.  Street,  34  Ala.  125.  Ark. — 
Kimball  V.  Merrick,  20  Ark.  12;  Wil- 
son V.  Brandenburg,  16  Ark.  646;  Pool 
v.  Loomis,  5  Ark.  110.  111.  —  Little  v. 
Carlisle,  3  111.  376.  Mich.  — Ellis  v. 
Fletcher,  40  Mich.  321.  Miss.  —  Graves 
v.  Williams,  2  Smed.  &  M.  286. 

31.  Lindsley  v.  McClelland,  1  Bibb 
(Ky.)     262. 

Such  judgment  is  a  nullity.  Thomp- 
eon  v.  Emmert,  4  McLean,  96,  23  Fed. 
Cas.  No.  13,953;  Ellis  v.  Fletcher,  40 
Mich.  321. 

Sale  under  execution  will  be  invalid. 
Gilbert  v.  Brown,  9  Neb.  90,  2  N.  W. 
376. 

32.  U.  S.  — United  States  v.  Arme- 
jo,  131  U.  S.  (Appendix)  xxxii,  3 
Wall.  704,  18  L.  ed.  247;  Eaymond- 
ville  Paper  Co.  v.  St.  Gabriel  Lbr.  Co., 
140  Fed.  965.  Ala.  —  Talladega  Ins. 
Co.  v.  Landers,  43  Ala.  115.  HI.— 
Dana  v.  Adams,  13  111.  691.  Ind. — 
Cunningham  v.  Spillman,  72  Ind.  62; 
New  Albany  &  S.  E.  Co.  v.  Combs,  13 
Ind.  490. 

See:  Ind.  —  Mc  Arthur  v.  Leffler, 
110  Ind.  526,  10  N.  E.  81.  Md.  — 
Young  v.    Citizens     Bank,   31   Md.   66. 
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of  the  court,33  but  the  court  ought  not  to  allow  it  so  as  to  avoid 
the  legitimate  results  of  the  appearance,34  where  the  fault  is  not 
the  plaintiff's  and  the  withdrawal  will  prejudice  him,35  against  his 
objection.36 

The  court  may  allow  withdrawal  of  an  appearance  entered 
through  fraud  or  mistake.37  The  withdrawal  should  not  be  per- 
mitted without  notice  to  plaintiff's  counsel,38  and  leave  should  not 
be  granted  after  delay.39  An  appearance  by  an  attorney  wholly 
unauthorized  may  be  set  aside.40 

B.  Effect    of  Withdrawal.  —  The    withdrawal    of    appearance 


Mass.  —  Butler  v.  Butler,  162  Mass. 
524,  39  N.  E.  182.  Neb.  —  Kepley  r. 
Irwin,  14  Neb.  300,  15  N.  W.  719.  N. 
Y.  —  Hunt  v.  Brennan,  1  Hun  213.  Pa. 
Daley  v.  Iselin,  212  Pa.  279,  61  Atl.  919. 
Tex.  —  Williams  v.  Huling,  43  Tex.  113, 
120. 

33.  New  Albany  &  S.  B.  Co.  v. 
Combs,  13  Ind.  490. 

In  Massachusetts  this  is  so  by  sta- 
tute. Butler  v.  Butler,  162  Mass.  524, 
39  N.  E.  182. 

34.  Williams  v.  Huling,  43  Tex.  113. 

35.  Talladega  Ins.  Co.  v.  Landers, 
43  Ala.  115. 

36.  White  v.  Ewing,  69  Fed.  451,  16 
C.  C.  A.  296;  Cunningham  v.  Spillman, 
72  Ind.  62.  See  New  Albany  &  S.  E. 
Co.   v.   Combs,   13   Ind.    490. 

Administrator.  —  When  summons  has 
been  issued  against  a  dead  man,  the 
administrator,  after  general  appear- 
ance, cannot  withdraw  it  to  move  for 
abatement.  Young  v.  Citizens  Bank, 
31  Md.  66. 

37.  Forbes  v.  Hyde,  31  Cal.  342, 
347;  Dana  v.  Adams,  13  111.  691 
(see  dissenting  opinion  of  Turnbull,  J.) ; 
Travers  v.  Bulkeley,  1  Ves.  Sr.  384,  27 
Eng.  Beprint  1095. 

Special  Application.  —  Court  may  al- 
low a  withdrawal  of  application  where 
entered  through  fraud  or  mistake,  but 
there  must  be  a  special  application,  and 
leave  granted,  which  must  appear  in 
the  record.  Dana  v.  Adams,  13  111. 
691. 

Fraud.  —  Although  appearance  saves 
error  in  process,  yet  if  it  is  made  after 
an  order  pro  confesso,  obtained  by 
fraud,  the  order  and  the  appearance 
will  be  set  aside.  Burton  V.  Maloon, 
1  Barn.  Ch.  401,  27  Eng.  Beprint  695. 

But  where  a  wife  taken  on  proc- 
ess   for   contempt    of   subpoena    versus 
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herself  and  husband  gave  bail,  ap- 
peared and  had  time  to  answer,  she 
waived  all  irregularity.  Travers  r. 
Bulkeley,  1  Ves.  Sr.  384,  27  Eng.  Be- 
print 1095. 

Mistake.  —  Appearance  entered  by 
attorney  on  mistaken  belief  that  sum- 
mons had  been  personally  served,  was 
withdrawn  by  leave  of  court.  Held  no 
error.  Hunt  v.  Brennan,  1  Hun  (N. 
Y.)    213. 

Unauthorized  appearance  by  mistake 
may  be  withdrawn.  Forbes  v.  Hyde, 
31  Cal.  342,  347. 

Appearance  Not  Nullified.  —  One 
who  has  appeared  cannot  withdraw  so 
as  to  avoid  the  legitimate  results  of 
the  appearance,  nor  can  he  claim  that 
the  case  should  proceed  against  him, 
as  if  he  had  been  served  by  publication. 
Williams  v.  Huling,  43  Tex.  113,  120. 

38.  Daley  v.  Iselin,  212  Pa.  279,  61 
Atl.  919. 

Method  of  Application.  —  The  proper 
method  is  to  require  defendant's  coun- 
sel to  file  petition  setting  forth  rea- 
sons for  withdrawal  and  then  to  grant 
a  rule.  The  parties  can  then  be  heard 
on  the  proofs  and  their  rights  pre- 
served.    Daley  v.  Iselin,  supra. 

39.  United  States  v.  Armejo,  131  U. 
S.  (Appendix)  xxxii,  3  Wall.  704,  18  L. 
ed.  247;  Eaymondville  Paper  Co.  V.  St. 
Gabriel  Lbr.  Co.,  140  Fed.  965;  Mc- 
Arthur  v.  Leffler,  110  Ind.  526,  10  N. 
E.  81. 

Change  From  General  to  Special. — 

After  the  lapse  of  the  term  it  is  too 
late  to  change  an  appearance  from 
general  to  special.  United  States  v. 
Armejo,  131  U.  S.  (Appendix)  xxxii,  3 
Wall.  704,  18  L.  ed.  247. 

40.  Prior  v.  Kiso,  96  Mo.  303,  9  S. 
W.  898.     See  also  supra,  V,  C,  1,  b. 
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should  be  distinguished  from  the  withdrawal  of  pleadings  and  from 
the  withdrawal  of  attorneys.41  The  withdrawal  of  an  appearance 
withdraws  the  pleadings  of  the  party  withdrawing.42  Withdrawal 
will  never  be  allowed  to  have  the  effect  of  taking  away  the  plain- 
tiff's rights.43  Any  waiver  resulting  from  the  appearance  will 
stand.44  Where  an  appearance  was  made  before  the  statute  of  limi- 
tations expired,  and  withdrawn  after  such  expiration,  it  was  held 
the  statute  had  not  run.45  A  withdrawal  before  service  gives  the 
plaintiff  the  opportunity  to  proceed  to  service.46  It  is  held  that  a 
withdrawal  of  appearance  made  after  service  leaves  the  defendant 
subject  to  default,47  but  where  there  has  been  no  service  it  is  error 
to  render  judgment  by  default  after  withdrawal.48 

In  some  cases  it  is  held  that  nil  elicit  is  the  proper  form  of  judg- 


41.  Infra,  VIII,  D;  Baker  v.  Lud- 
lam,  118  Ind.  87,  20  N.  E.  648;  Mc- 
Arthur  r.  Leffler,  110  Ind.  526,  10  N 
E.  81;  Dunkle  V.  Elston,  71  Ind.  585. 

42.  Lennon  V.  Kawitzer,  57  Conn. 
583,  19  Atl.  334;  Baker  v.  Ludlam,  118 
Ind.  87,  20  N.  E.  648;  McArthur  v. 
Leffler,  110  Ind.  526,  10  N.  E.  81;  Dun- 
kle v.  Elston,  71  Ind.  585;  Young  v. 
Dickey,  63  Ind.  31;  Smith  v.  Foster, 
59  Ind.  595;  Abdil  V.  Abdil,  33  Ind. 
460;  Sloan  v.  Wittbank,  12  Ind.  444, 
citing  Carver  t*.  Williams,  10  Ind.  267; 
Coffin  v.  Evansville,  etc.  Co.,  7  Ind.  413. 

Complaint  Alone.  —  Withdrawal  of 
appearance  leaves  the  case  standing  on 
the  complaint  alone.  Abdil  v.  Abdil, 
33  Ind.  460. 

Consequences  to  Defendant.  —  "If  a 
party  appear  and  plead  and  then  fail 
to  appear  at  the  trial,  his  pleadings 
stand;  but  if,  after  pleading,  he  with- 
draw his  appearance,  his  pleadings  go 
with  it;  without  appearance,  a  party 
cannot  answer;  nor  can  he  have  an  an- 
swer standing  where  there  is  no  ap- 
pearance." Sloan  v.  Wittbank,  12 
Ind.  444;  Carver  v.  Williams,  10  Ind. 
267. 

43.  Withdrawal  of  appearance  with- 
out leave  does  not  withdraw  any 
waiver  effected  by  the  appearance. 
Jenkins  v.  York,  etc.  Co.,  110  Fed.  807. 

Withdrawal,  though  by  leave  of 
court,  will  not  prevent  the  defendant 
being  in  court  for  the  purpose  of  ren- 
dering a  decree.  Creighton  v.  Kerr,  20 
Wall.  (U.  S.)  8,  22  L.  ed.  309. 

44.  U.  S.—In  re  Hohorst,  150  U.  S. 
653,  14  Sup.  Ct.  221,  37  L.  ed.  1211; 
Creighton  v.  Kerr,  20  Wall.  8,  22  L.  ed. 
309;   Jenkins  v.  York  Import.  Co.,  110 


Fed.  807.  Ark.— Gay  v.  Hanger,  3  Ark. 
436,  448.  Mass.  —  Fay  v.  Hayden,  7 
Gray  41. 

Defects,  Formal  and  Fundamental. — 
Though  in  federal  equity  cases  a  with- 
drawal by  leave  of  court  leaves  in 
force  a  waiver  of  formal  defects  in 
service,  the  party  is  relieved  of  his 
waiver  of  fundamental  defects  in  juris- 
diction. Jenkins  v.  York  Import.  Co., 
supra. 

It  has  been  said,  however,  that  the 
withdrawal  will  leave  the  plaintiff  in 
the  same  position  as  before  the  appear- 
ance. Creighton  v.  Kerr,  1  Colo.  509; 
Kepley  v.  Irwin,  14  Neb.  300,  15  N. 
W.  719. 

45.  Defendant's  counsel  entered 
general  appearance  for  all  the  defend- 
ants at  the  May  term.  At  the  July 
term  he  obtained  leave  to  withdraw 
his  appearance  for  certain  defendants 
because  it  was  unintentional.  This  ap- 
pearance was  enough  to  save  the  stat- 
ute of  limitations,  which  expired  be- 
tween the  terms.  Since  an  alias  sum- 
mons was  issued  at  the  July  term  the 
statute  had  ->t  run.  Webb  v.  Hicks, 
125  N.  C.  201,  34  S.  E.  395. 

46.  Forbes  v.  Hyde,  31  Cal.  342, 
347;  Michew  v.  McCoy,  3  Watts  &  S. 
(Pa.)    501. 

47.  Colo.  — Good  v.  Martin,  1  Colo. 
406.  Mass.  —  Fay  v.  Hayden,  7  Gray 
41.  Mo.  —  Smith  v.  Wineland,  21  Mo. 
App.  387.  Pa.  — Dubois  v.  Glaub,  52 
Pa.  238. 

48.  Foreman  v.  Lay,  6  Ala.  784. 
Nil  dicit  is  the  proper  judgment. 
Grigg  v.  Gilmer,  54  Ala.  425;  Kennedy 
v.  Young,  25  Ala.  563;  Summerlin  v. 
Dowdle,  24  Ala.  428;  Creighton  v.  Kerr, 
1  Colo.  509. 

Vol.  II 


566 


APPEARANCES 


ment.  On  what  grounds  it  is  not  clear.  A  special  appearance, 
however,  withdrawn  by  leave  of  court,  does  not  constitute  a  sub- 
mission to  the  jurisdiction,  and  leaves  the  case  as  if  there  had  been 
no  appearance.49  Jurisdiction  of  the  person  may  be  lost  by  con- 
sent of  the  opposite  party.50 

C.  What  Constitutes  Withdrawal.  —  A  withdrawal  of  a  plea 
does  not  constitute  a  withdrawal  of  appearance  ;51  nor  does  the  with- 
drawal of  the  appearance  of  counsel  constitute  a  withdrawal  of  the 
appearance  of  his  client.62 

D.  Withdrawal  of  Attorney.  —  An  attorney  may  withdraw  his 
appearance  for  his  client,  but  not  without  leave  of  court,  and  such 
leave  will  not  be  granted  to  the  prejudice  of  his  client  or  of  the  op- 
posite party.53  His  appearance  entered  by  mistake  may  be  with- 
drawn.54 

IX.  —  AS  AMICUS  CURLffi.  —  A  defendant  is  sometimes  allowed 
to  appear  as  amicus  curiae  to  make  objections  which  would  other- 
wise require  general  appearance.65 


49.  Graham  v.  Spencer,  14  Fed.  603. 

50.  Stearns  v.  Taylor,  27   Mich.   88. 
No    Plea   in   Record.  —  Where    there 

was  no  plea  in  the  record,  a  record 
that  defendant  appeared  and  withdrew 
his  plea  does  not  show  an  appearance. 
Barker  v.  Shepard,  42  Miss.  277. 

51.  Griggs  v.  Gilmer,  54  Ala.  425; 
Harrison  v.  Nat.  Bank,  108  111.  App. 
493. 

52.  Ala.  —  Harrison  v.  Holley,  46 
Ala.  84.  111.  — Bills  t?.  Stanton,  69  111. 
51.  Pa. —  Wilson  v.  Hilliard,  5  Atl. 
258. 
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53.  U.  S.  —  United  States  v.  Curry, 
6  How.  106,  12  L.  ed.  363.  Md. — 
Henck  v.  Todhunter,  7  Har.  &  J.  275, 
278,  16  Am.  Dec.  300.  Mass.  —  Powers 
v.  Manning,  154  Mass.  370,  28  N.  E. 
290,  13  L.  R.  A.  261.  N.  C.  —  Walton 
v.  Sugg,  61  N.  C.  102,  93  Am.  Dec.  580. 

And  see  the  title  "Attorneys." 

54.  Foreman   v.   Lay,   6   Ala.    784. 
The  attorney's  withdrawal,  however, 

is  not  a  withdrawal  of  his  cleint's  ap- 
pearance.    Supra,  VIII,  C. 

55.  St.  Louis,  etc.  R.  Co.  v.  McRey- 
nolds,  24  Kan.  368. 

See  the  title  " Amicus  Curiae." 
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I.  Definition.  —  An  apprentice  is  a  person  bound  to  serve  another 
for  a  fixed  period  in  some  occupation,1  trade2  or  profession,3  in  re- 
turn for  maintenance  and  for  instruction  in  the  intricacies  of  such 
occupation,  trade  or  profession.4 


1.  Hopewell  v.  Amwell,  3  N.  J.  L. 
16;  Ees.  v.  Eccleston,  2  East  298,  102 
Eng.  Keprint  382.  And  see  1  Bl.  Com. 
426. 

Husbandry.  —  Husbandmen  may  take 
apprentices,  and  covenant  to  teach  them 
the  art  and  mystery  of  husbandry. 
Hopewell  v.  Amwell,  3  N.  J.  L.  16. 
And   see    1   Bl.    Com.   426. 

Sweep.  —  Com.  v.  Moore,  1  Browne 
(Pa.)  275. 

Household  Service.  —  U.  S.  —  Bell  v. 
English,  4  Cra/ich  C.  C.  332,  3  Fed. 
Cas.  No.  1,250  N.  J.  —  Hopewell  V. 
Amwell,  3  N.  J.  .L.  16,  20.  Pa.  —  Com 
v.  Vanlear,  1  Serg.  &  E.  248,  253  (Brack 
enridge,  J.) ;  Com.  v.  Jennings,  1 
Browne   197. 

In  Vermont,  the  object  of  the  statute 
relating  to  apprentices  is  more  com 
prehensive  than  the  mere  advancement 
of  professional  and  mechanical  arts. 
In  Warner  v.  Swett,  7  Vt.  446,  452, 
the  court  said:  "And  hence  we  ac 
count  for  the  provision  for  binding 
out  girls  as  well  as  boys,  under  the 
designation  of  apprentices,  till  their 
respective  ages  of  eighteen  and  twenty- 
one  years,  the  former  'to  do  such  work 
and  business  as  may  be  suitable  to 
their  circumstances  and  condition.' 
This  species  of  apprenticeship,  thus  in- 
differently applied  to  children  of  both 
sexes,  derives  a  peculiar  definition  and 
import  from  the  statute.  It  means  to 
secure  to  the  child  a  suitable  bringing 
v.p,  to  some  lawful  business  or  employ- 
ment." 

2.  North  Brunswick  v.  Franklin,  16 
N.  J.  L.  535;  Com.  v.  Vanlear,  1  Serg. 
&  E.  (Pa.)  248,  252  (per  Bracken- 
ridge,  J.) ;  Behney  v.  Stoever  Foundry 
Co.,  30  Pa.  Super.  626. 

3.  An  articled  clerk  of  an  attorney, 
in  England,  comes  within  the  definition 
of  apprentice.  St.  Paneras  v.  Clapham, 
2  El.  &  El.  742,  105  E.  C.  L.  742,  6 
Jur.  N.  S.  700,  29  L.  J.  M.  C.  146,  8 
W.  E.  493. 

"Formerly  the  name  of  apprentice 
en  la  ley  was  given  indiscriminately 
to  all  students  of  law.  In  the  reign 
of  Edward  IV.  they  were  sometimes 
called  apprenticii  ad  barras.  And  in 
some    of    the    ancient    law-writers    the 
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terms  apprentice  and  barrister  are  syn- 
onymous. Coke,  2d  Inst.  214;  Eunomus 
Dial.  2,  §  53,  p.  155."  Bouv.  Law  Diet. 
(Eawle's  Eevision),  title  "Appren- 
tice." 

Apprentice  to  Surgeon.  —  See  Hank- 
ins  v.  Clutterbuck,  2  C.  &  K.  810,  61 
E.  C.  L.  810;  Wise  v.  Wilson,  1  C.  & 
K.   662,  47   E.   C.  L.   662. 

Apprentice  to  Dentist.  —  See  Hand  v. 
West,  28  La.  Ann.  145. 

4.  "An  apprentice  is  one  bound  by 
indenture,  with  his  own  consent,  or 
by  the  agreement  of  his  friends,  to 
serve  men  of  trade,  and  the  forms  of 
the  indentures,  correspond  to  this  de- 
finition." Com.  v.  St.  German,  1 
Browne  (Pa.)  24.  The  term  appren- 
tice is  ordinarily  meant  to  designate 
a  person  bound  to  work  for  a  party 
engaged  in  manufacturing,  mechanical 
or  similar  pursuits,  with  a  view  of 
learning  and  becoming  acquainted  with 
the  business  thereof.  Hill  v.  Spencer, 
61  N.  Y.  274,  279.  And  see  Lyon  v. 
Whitmore,  3  N.  J.  L.  413;  Hopewell  v. 
Amwell,  3  N.  J.  L.  16;  Overseers  of 
Pine  Twp.  v.  Overseers  of  Franklin 
Twp.,  4  Pa.  Dist.  717. 

In  legal  acceptation  an  apprentice 
is  'a  person  who  is  bound  to  and  who 
serves  another,  for  the  purpose  of  learn- 
ing something  which  the  other  is  to 
teach  him.  St.  Paneras  v.  Clapham,  2 
El.  &  El.  Q.  B.  742,  105  E.  C.  L. 
742. 

The  term  is  one  of  limited  meaning, 
and  carries  the  idea  of  a  low  grade 
of  service  performed  without  responsi- 
bility for  the  acts  of  others.  Wake- 
field v.  Fargo,  90  N.  Y.  213,  219. 

Blackstone  says:  "Another  species 
of  servants  are  called  apprentices  (from 
apprendre,  to  learn,)  and  are  usually 
bound  for  a  term  of  years,  by  deed 
indented  or  indentures,  to  serve  their 
masters,  and  be  maintained  and  in- 
structed by  them.  This  is  usually  done 
to  persons  of  trade,  in  order  to  learn 
their  art  and  mystery;  and  sometimes 
very  large  sums  are  given  with  them, 
as  a  premium  for  such  their  instruc- 
tion; but  it  may  be  done  to  husband- 
men, nay,  to  gentlemen,  and  others. ' ' 
1  Bl.  Com.  426. 
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It  is  essential  to  the  relationship  of  apprentice  and  master  that 
the  latter  should  teach  and  that  the  former  should  be  in  a  position 
to  learn  something,5  and  herein  an  apprentice  differs  from  a  serv- 
ant'3 or  master  workman.7  The  relationship  of  master  and  servant 
and  master  and  apprentice  is  further  distinguishable  in  that  if  a 
servant  disobeys  any  lawful  command  of  his  master,  or  commits 
any  unlawful  act,  the  master  has  a  right  to  dismiss  him,  while  if 
an  apprentice  so  misconducts  himself,  the  master  may  correct  him, 
but  has  no  right  to  turn  him  away.8 

One  Master.  —  An  apprentice  cannot  bind  himself  to  more  than 
one  master.9 

II.  FORM  OF  INDENTURES.  —  A.  Compliance  With  Forms  op 
Law.  —  In  the  execution  of  an  indenture  of  apprenticeship  the 
forms  prescribed  by  law  should  be  observed,  as  they  give  sol- 
emnity to  the  transaction.10 


5.  Res  v.  Inhab.  of  Great  Wishford, 

4  A.  &  E.  216,  31  E.  C.  L.  54;  Rex  v. 
Inhab.  of  Eccleston,  2  East  298,  102 
Eng.  Reprint  382.  And  see  following 
note. 

6.  Overseers  of  Pine  Twp.  v.  Over- 
seers of  Franklin  Twp.,  4  Pa.  Dist. 
717;  Rex  v.  Edingale,  10  B.  &  C.  739, 
21  E.  C.  L.  158;  Rex  V.  Inhab.  of 
Shinfield,  14  East  541,  104  Eng.  Reprint 
709. 

An  apprentice  receives  instruction,  a 
servant  a  stipulated  price,  for  his  labor. 
Rex    v.    Inhab.    of    St.    Paul's   Bedford, 

6  T.  R.  452,  101  Eng.  Reprint  644.  And 
see  Hopewell  V.  Amwell,  3  N.  J.  L. 
16. 

But  a  statute  relating  to  embezzle- 
ment by  servants  includes  an  appren- 
tice. Rex  V.  Mellish,  R.  &  R.  (Eng.) 
80. 

7.  Welch  v.  Ellis,  22  Ont.  App.   255. 

8.  Philps    r.    Clift,   4   H.   &   N.    168, 

5  Jur.    (N.  S.)    74,  28   L.  J.  Exch.   153, 

7  Wkly.   Rep.    295,   per  Watson,   B. 

9.  In  Thorpe  r.  Rankin,  19  N.  J. 
L.  36,  38  Am.  Dec.  531,  where  there 
were  three  masters  who  were  partners, 
the  court  said:  "The  statute  mani- 
festly contemplated  but  one  master  or 
mistress,  and  it  is  clearly  against  the 
policy  of  the  law,  and  wholly  incon- 
sistent with  the  relationship  that  ought 
to  subsist  between  master  and  appren- 
tice, that  there  should  be  several 
masters.  The  public  has  an  interest  in 
the  proper  discharge  of  the  recipro- 
cal duties  growing  out  of  that  relation- 
ship. The  .master,  to  a  certain  extent, 
stands  in  loco  'parentis." 


10.  Me.  —  Doane  v.  Covel,  56  Me. 
527.  Mo.  —  Lally  v.  Cantwell,  40  Mo. 
App.  44,  where  there  was  no  indenture 
as  required  by  statute.  N.  H.  —  Camp- 
bell v.  Cooper,  34  N.  H.  49,  where  the 
indenture  was  in  one  part  and  the 
statute  required  two.  Pa.  —  Com.  v. 
Wilbank,  10  Serg.  &  R.  416,  where  there 
was  no  seal.  Eng.  —  Queen  V.  Calling- 
wood,  2  Ld.  Raym.  1117,  92  Eng.  Re- 
print 239. 

But  if  "not  conformable  to  statute 
it  is  voidable  only  by  the  appren- 
tice." Doane  v.  Covel,  supra;  Page  V. 
Marsh,   36   N.   H.   305. 

In  People  V.  Hoster,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  414,  425,  the  indenture 
was  defective  because  it  bound  the 
master  to  teach  the  child  "to  read, 
write  and  cipher,"  whereas  the  statute 
provided  that  he  should  "cause  him 
to  be  instructed  in  the  general  rules 
of    arithmetic." 

At  common  law  as  well  as  under  the 
Missouri  statute  a  legal  apprenticeship 
can  be  created  only  by  deed — at  com- 
mon law  by  deed  of  indenture — and 
with  some  exceptions,  even  under  the 
statute,  it  can  only  be  affected  by  deed 
of  indenture.  Beach  V.  Bryan  (Mo.), 
133  S.  W.  635;  Lally  v.  Cantwell,  40 
Mo.   App.   44. 

No  Class  Discrimination.  —  A  statute 
providing  that  indentures  apprenticing 
white  children  shall  contain  certain  pro- 
visions for  the  security  and  benefit  of 
the  apprentice  must  be  complied  with 
in  indentures  binding  out  a  child  of 
negro  descent.  In  re  Turner,  1  Abb. 
84,  24  Fed.  Cas.  No.  14,247. 
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Form  of  Apprenticeship  Indenture.  — 

Ziegler  v.  Fallon,  28  Mo.  App.  295: 
"  'This  indenture,  made  this  first  day 
of  May,  in  the  year  of  our  Lord,  1882, 
by  and  between  Nicholas  Ziegler,  of 
St.  Louis,  and  Wesley  Fallon,  or  John 
F.  Fallon,  manager,  of  St.  Louis,  wit- 
nesseth,  that  the  said  Nicholas  Ziegler, 
in  accordance  with  the  consent  and 
wishes  of  his  son,  Otto  Ziegler,  aged 
about  sixteen  years,  who  hereby  signi- 
fies his  assent  by  this  indenture,  does 
bind  and  intrust  said  Otto  Ziegler  to 
the  said  Wesley  Fallon,  or  John  F.  Fal- 
lon, manager,  to  learn  the  art  and  trade 
of  painting  in  the  carriage-shop  of  said 
Wesley  Fallon,  and  with  him  as  an  ap- 
prentice to  serve  from  the  day  of  the 
date  of  this  indenture  for  a  term  of 
three  years;  and  that  said  Otto  Ziegler 
shall  truly  and  faithfully  serve  him 
during  the  term  aforesaid,  and  shall 
give  and  devote  to  him  his  time  and 
labor,  and  shall  conduct  himself  in  a 
temperate  and  industrious  manner;  and 
that  said  Wesley  Fallon,  or  John  F. 
Fallon,  manager,  shall  pay  said  Otto 
Ziegler,  three  dollars  and  fifty  cents 
each  week  for  three  years;  that  he 
shall  truly  and  faithfully  instruct  him 
in  the  art  and  trade  of  painting,  to 
the  best  of  his  knowledge  and  skill, 
and  as  far  and  as  fast  as  said  Otto 
Ziegler  will  show  himself  capable  of 
learning  the  same;  and  the  said  Otto 
Ziegler  shall  leave  as  a  deposit  one  dol- 
lar per  week  for  the  first  year  of  his 
apprenticeship,  fifty  cents  for  the 
second  year,  and  the  third  year  to  be 
paid  the  full  amount  each  week  and 
at  the  expiration  of  his  apprenticeship; 
that  he  shall  not  forfeit  any  of  said 
deposit,  unless  he  wilfully  violates  this 
contract.  That  in  case  of  discontinua- 
tion of  business  or  removal  from  state, 
he  shall  be  paid  as  far  as  due;  and 
in  case  of  any  failure  on  the  part  of 
Wesley  Fallon  to  fulfill  this  contract, 
he  is  to  pay  to  Otto  Ziegler  the  amount 
due  him  from  weekly  deposits.  And 
it  is  further  agreed  to  by  Nicholas 
Ziegler,  and  his  son,  Otto  Ziegler,  that 
any  time  lost  by  said  Otto  Ziegler  dur- 
ing the  time  that  he  is  serving  his 
apprenticeship  shall  be  made  up  by  said 
Otto  Ziegler  after  he  has  served  his 
apprenticeship  and  at  his  apprentice 
ship  wages. 

'John  F.  Fallon,  Manager. 

'Nicholas  Ziegler.'  " 
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For  another  form,  see  Glidden  v. 
Unity,  30  N.  H.  1040. 

"  'This   Indenture    Witnesseth,   That 

,   now   aged  ,    has    voluntarily 

and  of  his  own  free  will  and  accord 
and  that  of  his  parents  put  and  bound 

himself  an  apprentice  to  A.  E.  O'C 

and  his  assigns,  to  serve  from  this 
date,    from    and    during    and    until    the 

full  end  and  term  of  years  next 

ensuing;  during  all  of  which  time  the 
said  apprentice  his  employer  faithfully, 
honestly  and  industriously  shall  serve, 
his  secrets  keep,  all  lawful  commands 
at  all  times  and  everywhere  readily 
obey,  and  at  all  times  protect  and  pre- 
serve  the    goods    and   property   of   the 

said  A.  E.  O'C and  not  suffer  nor 

allow  any  to  be  injured  or  wasted. 

'And  the  said  apprentice  shall  not  be 
absent  from  his  employment  without 
leave,  and  in  all  things  behave  himself 
as  a  faithful  apprentice  ought  to  do 
during  the  said  apprenticeship. 

'And  the  said  A.  E.  O'C — ■ —  agrees 

to   and   do   hereby  take   the   said  , 

to  serve  as  an  apprentice  on  the  fol- 
lowing  conditions,   viz.:      He,   the   said 

,    shall    attend    faithfully    to    his 

work  as  directed  by  the  foreman  or 
representative  of  his  employer;  he  shall 
submit  to  the  rules  for  the  govern- 
ment   and    conduct    of    the    factory    as 

made    by   the    said    A.    E.    O'C or 

his  foreman.  And  the  said  apprentice 
doth  hereby  agree  and  consent  to  in 
holding  himself  liable  for  the  infliction 
of  such  fines  as  are  or  may  be  im- 
posed for  neglect  of  duty  or  wilful  diso- 
bedience. He  will  strictly  abstain  from 
all  profanity,  intemperance  and  from 
disrespectful  language  either  to  the 
foreman  or  his  employer;  and  the 
breach  of  any  of  the  terms  of  this 
agreement  or  neglect  to  conform  strict- 
ly to  them,  he  thereby  acknowledges 
his  liability  to  be  discharged. 

'And   the   said   A.   E.   O'C shall 

use  and  employ  the  utmost  of  his  en- 
deavors to  teach  or  have  taught  the 
said     apprentice    the    art,    trade     and 

mystery  of  table  glass  ware,  and 

to  pay  him  (when  he  works)  at  the 
rate  of  $4.00  per  week  for  the  first 
year,  $4.50  per  week  for  the  second 
year  (payable  every  second  week).  And 
the  said  apprentice  doth  hereby  agree 
and  consent  to  have  fifty  cents  per 
week  retained  or  withheld  by  the  said 
employer    from    the    aforesaid    appren- 
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Signature.  —  The  indenture  must  be  signed  by  the  master,11  and 
by  the  apprentice  unless  the  statute  provides  otherwise;12  and  if 
not,  then  by  the  one  who  has  power  to  bind  him.13 


tice  during  the  said  apprenticeship,  as 
a  guarantee  of  the  faithful  perform- 
ance of  all  his  duties,  and  the  amount 
eo  retained  shall  be  paid  him  at  the 
expiration  of  his  term  of  service;  Pro- 
vided, always,  That  the  terms  of  this 
agreement  have  been  fully  complied 
with.  And  if  the  said  apprentice 
leaves  his  employer's  service  or  does 
receive  his  discharge  through  and  by 
reason  of  his  not  complying  with  this 
agreement,  it  is  hereby  definitely  under- 
stood and  agreed  by  and  with  him, 
that  thereupon  he  forfeits  all  right  and 
title  to  the  aforesaid  guarantee  money 
then  in  possession  of  the  said  employer. 
'And  for  the  true  performance  of  all 
and  singular  the  covenants  and  agree- 
ments aforesaid,  the  parties  bind  them- 
selves firmly  by  these  presents. 

'In  witness  whereof,  the  parties  afore- 
said have  hereunto  set  their  hands  and 

seals  this  day  of  ,  in  the  year 

of  our  Lord  '. '  "     O'Connor   V.  Si- 

monson,  2-4  Pa.  Co.  Ct.  576. 

11.  People  r.  Hoster,  14  Abb.  Pr.  N. 
S.  (N.  Y.)  414;  Com.  v.  Atkinson,  8 
Phila.  (Pa.)  375.  But  see  Overseers 
of  Poor  r.  Overseers  of  Poor,  13  N. 
J.  L.   221. 

In  case  of  an  apprenticing  to  a  part- 
nership of  two  members  by  a  father 
and  son  in  behalf  of  the  latter,  if  it 
appears  that  the  partners  both  availed 
themselves  of  the  services  of  the  ap- 
prentice and  the  provisions  of  the  deed 
of  apprenticeship,  and  that  the  deed 
came  from  their  possession,  having  four 
seals  appended  to  it  opposite  the  sig- 
natures of  all  the  parties  with  the 
exception  of  one  of  the  partners,  the 
deed  will  be  held  sufficient.  Judge  r. 
Thomson,  29  IT.  C.  Q.  B.  523. 

12.  Anderson  r.  Young,  54  S.  C.  388, 
32  S.  E.  448,  44  L.  K.  A.  277,  constru- 
ing Rev.  St.,  1893,  §§2205,  2206,  and 
saying:  "Notwithstanding  the  absence 
of  the  language  quoted  from  the  act 
of  1740,  we  hold  that  by  necessary  im- 
plication the  apprentice  must  execute 
the  instrument,  otherwise  it  will  be 
void  as  to  such  apprentice  as  an  in- 
denture of  apprenticeship  under  the 
statute,  however  unreasonable  this  may 
appear  when   applied  to  infants  which 


have  not  attained  years  of  discretion. 
There  is  no  doubt  that  the  rule  gener- 
ally held  is  that  the  apprentice,  to  be 
bound,  must  execute  the  indenture,  un- 
less the  statute  expressly  provide  a 
different  mode  of  execution  in  behalf 
of  the  infant." 

13.  Parent.  —  Whitmore  t\  Whit- 
comb,  43  Me.  458;  Baker  v.  Lauter- 
bach,  68  Md.  64,  11  Atl.  703  (where  the 
mother  made  the  agreement,  when, 
under  the  Maryland  Code,  art.  6,  §  20, 
only    the    father    had    power). 

"The  signature  of  the  apprentice  is 
absolutely  necessary,  and  his  parent, 
guardian,  or  next  friend,  must  show  his 
assent  thereto,  by  his  signature  at  the 
time  of  the  binding.  The  right  of  the 
guardian  to  assent  arises  only  where 
there  is  no  parent,  and  of  the  next 
friend,  only  where  there  is  neither  par- 
ent or  guardian.  Parents  or  guardians 
may  forfeit  their  right  by  abandon- 
ment, or  by  a  condition  such  as  con- 
firmed drunkenness,  which  unfits  them 
to  exercise  the  care  and  discretion  the 
law  requires.  The  next  friend  requires 
no  formal  appointment.  He  must,  how- 
ever, have  evinced,  by  his  regard  for 
the  minor,  a  more  than  ordinary  care 
and  interest  in  his  welfare,  and  by  his 
age,  condition,  and  conduct,  give  evi- 
dence of  a  proper  discretion,  and  not 
as  in  this  case,  covenant  for  the  minor 
to  live  at  'home'  for  three  months  in 
the  year,  which  is  a  concession,  either 
that  the  minor  had  parents  or  guardian, 
or  that  he  had  others  more  nearly  re- 
lated or  connected  with  him,  to  stand 
as  his  next  friend.  The  interest  of  the 
apprentice  is  of  paramount  importance, 
and  the  indenture  itself  may,  without 
more,  be  evidence  sufficient,  that  the 
person  assenting  and  signing  as  'next 
friend,'  has  no  right  to  be  so  regarded, 
and  show  that  the  apprentice  should 
be  relieved  from  an  improvident  or  op- 
pressive binding.  The  next  friend  must 
have  no  interest  against  the  interest  of 
the  apprentice,  and  certainly  none  in 
the  business  or  enterprise  in  which  he 
is  employed  by  the  master.  Being  in 
loco  parentis,  he  must,  by  the  contract 
which  he  is  making  for  his  ward,  ex- 
hibit all  a  parent's  anxiety  and  vigi- 
lance for   his  present   and  future   wel- 
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Seal. —  The  indenture  must  be  under  seal.14 

Necessity  for  Use  of  Words  "Master  and  Apprentice." — The  words 
"master  and  apprentice"  need  not  be  used  if  it  clearly  appears 
from  the  contract  that  such  relationship  was  contemplated.15 

B.  Consent.  —  The  consent  of  the  infant  to  the  apprenticeship 
must  generally  be  expressed  in  the  indenture,16  although  it  has  fre- 
quently been  held  that  the  minor's  consent  is  sufficiently  shown  by 
proof,  that  he  voluntarily  executed  the  instrument.17 

Signature  of  Parent  or  Guardian.  —  As  a  rule,  the  signature  of  the 
parent  or  guardian  affixed  to  the  instrument  sufficiently  indicates 
his  consent  to  the  binding.18 

C.  Education.  —  In  the  absence  of  statutes,19  as  well  as  under 
statutory  enactments,20  it  is  generally  necessary  that  the  indentures 


fare;  short  of  this,  he  cannot  be  'next 
friend.'  "  Com.  v.  Atkinson,  8  Phila. 
375. 

Where  a  board  of  public  officials  is 
authorized  by  statute  to  bind  out  min- 
ors, the  signature  of  one  or  more  of 
such  board  is  sufficient.  Brewer  v.  Har- 
ris, 5  Gratt.  (Va.)  285;  Eex  v.  Nant- 
wich,  16  East  228,  104  Eng.  Eeprint 
1075. 

14.  Conn.  —  Peters  v.  Lord,  18  Conn. 
337.  Ind.  —  Bolton  v.  Miller,  6  Ind. 
262.  N.  J. — North  Brunswick  V.  Frank- 
lin, 16  N.  J.  L.  535;  Overseers  of  Poor 
v.  Overseers  of  Poor,  6  N.  J.  L.  169. 
Pa.  —  Phelps  v.  Pittsburg,  etc.  E.  Co., 
99  Pa.  108;  Com.  v.  Wilbank,  10  Serg. 
&  E.  416. 

15.  In  King  v.  Inhab.  of  Laindon, 
8  T.  E.  379,  101  Eng.  Eeprint  1444, 
Lord  Kenyon,  C.  J.,  said:  "It  would 
be  a  disgrace  to  our  laws  if  we  were 
obliged  to  decide  according  to  words 
without  considering  their  meaning.  It 
was  very  properly  said  by  Lord  Hard- 
wicke  that  there  is  no  magic  in  words; 
and  he  said  this,  not  as  a  discovery 
just  then  made  by  him,  but  as  a  maxim 
that  was  handed  down  to  him  from 
his  predecessors.  If  the  relation  of 
master  and  servant  be  created  by  the 
contract  of  the  parties,  though  they  do 
not  use  the  very  words  'master  and 
apprentice,'  yet  if  they  use  words 
tantamount,  it  is  sufficient." 

16.  Balch  v.  Smith,  12  N.  H.  437. 
In  Dodge  v.  Hills,  13  Me.  151,  it  was 

held  that  indentures  signed  and  sealed 
by  the  father,  minor  son,  and  master, 
concluding  with  the  words  "to  the  true 
performance  of  the  foregoing  agree- 
ment   we    have    hereunto    signed    and 
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sealed   the   same,"   sufficiently   express 
the  minor's  consent. 

17.  Fisher  V.  Lunger,  33  N.  J.  L. 
100;  Eex  v.  Arnesby,  3  B.  &  A.  584, 
5  E.  C.  L.  385,  106  Eng.  Eeprint  775. 
But  see  Harper  v.  Gilbert,,  5  Cush. 
(Mass.)   417. 

18.  Chapman  v.  Crane,  20  Me.  172; 
Maltby  v.  Harwood,  12  Barb.  (N.  Y.) 
473;  Ackley  V.  Hoskins,  14  Johns.  (N. 
Y.)    374. 

19.  Com.  v.  Atkinson,  8  Phila.  (Pa.) 
375;  Com.  v.  Bowen,  5  Phila.  (Pa.) 
220. 

Indenture  Voidable  Only  in  Absence 
of  Stipulation.  —  In  Com.  v.  Clark,  4 
Pa.  Co.  Ct.  90,  the  court  said:  "The 
indenture  is  not  void  for  want  of  a 
provision  for  schooling;  at  most,  it  is 
but  voidable.  The  interest  of  the 
minor  himself  is  the  prime  considera- 
tion which  should  move  the  court  to 
declare   it    void   or   to    sustain   it." 

Where  apprentice  sufficiently  edu- 
cated, a  provision  stipulating  for  the 
education  of  the  minor  is  not  required. 
Com.  v.  Leeds,  1  Eawle  (Pa.)  191; 
O  'Connor  v.  Simonson,  24  Pa.  Co.  Ct. 
576. 

20.  Me.  —  Eev.  St.  (1903),  c.  27, 
§  22.  Md.  —  Pub.  Gen.  Laws,  art.  6, 
§  15  et  seq.  Mass.  —  Butler  v.  Hub- 
bard, 5  Pick.  250.  N.  Y.  —  Consol. 
Laws,  c.  14,  §121.  N.  C  — Wyatt  v. 
Morris,  19  N.  C.  108.  Ohio.  —  Bates' 
Ann.  St.,  Ohio,  1904,   §  3122. 

Want  of  such  provision  renders  in- 
denture voidable  only.  Francis  v. 
Thompson,  Tapp.  (Ohio)  289. 

In  Philadelphia,  a  stipulation  for 
schooling  is  not  required  where  the  ap- 
prentice has  reached  the  age  of  seven- 
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shall  provide  for  the  education  or  instruction  of  the  apprentice.21 
D.  Maintenance.  —  The  indentures  must  provide   for  the  main- 
tenance of  the  minor,22  or  for  the  payment  of  a  stipulated  sum  in 
lieu  thereof.23 

III.  JUDICIAL  PROCEEDINGS  TO  BIND  OUT.  — A.  Provi- 
sions of  Constitutions  and  Statutes.  —  In  many  jurisdictions  it  is 
the  duty  of  certain  courts  under  constitutional  provisions24  or  stat- 
utory enactments25  to  bind  out  as  apprentices  indigent  minors  who 
are  residents  of  the  county,26  at  the  instance  of  the  minor's  parents 
or  guardian,27  or  on  the  application  of  the  one  desiring  to  become 


teen,  or  is  shown  to  have  acquired  suf- 
ficient education  to  render  further  in- 
struction unnecessarv.  Purd.  Dig.  (13th 
ed.)    (1905),  p.  119,  §  7. 

21.  A  statute  requiring  a  stipulation 
that  the  master  will  cause  the  appren- 
tice to  be  instructed  in  the  "gen- 
eral rules  of  arithmetic"  is  not  com 
plied  with  by  a  stipulation  in  an  inden- 
ture to  teach  the  apprentice  to 
"cipher."  People  V.  Hoster,  14  Abb. 
Pr.  N.  S.   (X.  Y.)  414. 

And  under  a  statute  requiring  that 
contracts  of  apprenticeship  executed  by 
overseers  of  the  poor  shall  contain  pro- 
visions for  instruction  in  Teading,  writ- 
ing and  arithmetic,  a  stipulation  on 
the  part  of  the  master  in  an  appren 
tieeship  indenture  that  he  would  see 
that  the  apprentice  was  properly  edu- 
cated and  instructed  is  not  a  compli- 
ance with  the  statute.  Burnham  V. 
Chapman,  17  Me.  385. 

22.  Consol.  Laws  (N.  Y.),  c.  14. 
§121;  Com.  v.  Atkinson.  8  Phila.  (Pa.) 
375;  Com.  v.  Bowen,  5  Phila.  (Pa.)  220. 

23.  Com.  v.  Conrow,  2  Pa.  402; 
O'Connor  v.  Simonson,  24  Pa.  Co.  Ct. 
576.  In  the  latter  case  it  was  said: 
"It  appears  that  the  fathers  of  these 
apprentices  are  living,  and,  as  the  par- 
ties did  not  stipulate  for  maintenance, 
we  must  presume  that  the  weekly  sti- 
pend provided  to  be  paid  them  was  in 
lieu  of  the  covenant  for  support  and 
maintenance.  And  if  so,  it  is  a  suffi- 
cient equivalent. ' ' 

Payment  to  Infant.  —  If  the  statute 
directs  that  payment  shall  be  made  to 
the  apprentice  in  person,  payment  to 
him  is  valid  even  though  he  is  not  of 
asre  at  the  time.  Cochran's  Exrs.  V. 
Davis,  5  Litt.   (Ky.)   118. 

24.  Timmins  v.  Lacy,  30  Tex.  116. 

25.  Ala.  —  Brinster  v.  Compton,  6S 
Ala.  299;  Cockran  v.  State,  46  Ala.  714. 


Ga.  —  Adams  V.  Adams,  36  Ga.  236; 
Comas  (7.  Reddish,  35  Ga.  236.  Miss.  — 
Howry  v.  Calloway,  48  Miss.  587. 

In  North  Carolina  the  statute  pro- 
vides that  "  'the  Judges  of  Probate  in 
their  respective  counties  shall  bind  out 
as  apprentices,'  all  orphans  whose  es- 
tates are  of  so  small  value,  that  no 
person  will  educate  and  maintain  them 
for  the  profits  thereof"  (Spears  v. 
Snell,  74  N.  C.  210;  Mitchell  r.  Mitchell, 
67  X.  C.  3'»7;  In  re  Ambrose,  61  N.  0. 
91),  and  "must  be  construed  as  if  it 
read,  all  orphans,  the  profits  of  whose 
estates  will  not  support  them,  and  who 
are  likely  to  become  chargeable  upon 
the  county,  or  whose  moral,  mental  or 
physical  condition  requires  it,  shall  be 
bound  out,  etc."  (Mitchell  v.  Mitchell, 
Cn  X.  C.  307.)  As  to  free,  illegitimate 
children  of  color,  the  county  court  has 
power,  under  the  statute,  to  bind  them 
out  "without  reference  to  the  occupa- 
tion or  condition  of  the  mother."  (In 
re  Ambrose,  61  X.  C.  91;  Midgett  V.  Mc- 
Bryde.  48  X.  C.  21;  Ferrell  r.  Bovkin,  61 
X.  C.  9.)  "That  provision  of  the  stat- 
ute which  relates  to  the  occupation  or 
employment  of  the  parents  is  confined 
to  cases  of  free  negroes  and  mulattoes 
whose  children  are  legitimate.  In  such 
cases,  if  the  parents  have  no  honest 
or  industrious  occupation,  the  children 
may  be  bound  out."  (Midgett  r.  Mc- 
Bryde,  48  X.  C.  21;  In  re  Ambrose,  61 
X.  C.  91.) 

Form  of  order  binding  apprentice. 
See  Bell  v.  Eneli«h,  4  Cranch  C.  C. 
332,  3  Fed.  Cas.'  Xo.   1,250. 

26.  Adams  v.  Adams,  36  Ga.  236; 
Comas  v.  Reddish,  35  Ga.  236;  Mendall 
r.  Rickets.  6  J.  J.  Marsh.  (Ky.)  592. 

27.  Cockran  v.  State,  46  Ala.  714 
Cholding  valid  an  order  made  on  ap- 
plication of  the  mother) ;  Brock  v. 
Whittaker,  29  Ky.  L.  Rep.  477,  93  S. 
W.  623. 
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their  master,28  or,  under  some  statutes,  on  the  court's  own  motion.29 
Strict  Construction  of  Statutes.  —  The  statutory  authority  of  courts 
to  bind  out  infant  children,  being  in  derogation  of  the  natural  right 
of  parents  to  their  custody,  must  be  strictly  construed,  and  exer- 
cised in  exact  conformity  to  the  powers  given  and  the  rules  pre- 
scribed.30 

B.  The  Petition.  —  Generally  there  should  be  a  written  petition 
setting  forth  the  reason  and  propriety  of  apprenticing  the  minor,31 
and  the  minor's  residence.32 

C.  Suitableness  of  Master  and  Requirement  as  to  Bond.  — 
Full  proof  of  the  suitableness  of  the  master  to  have  the  care  of  the 
minor  must  be  made,33  and  a  proper  bond  taken  from  him  for  the 
performance  of  his  duties.34 

D.  Parties  in  Court.  —  It  has  been  held  expedient,85  and  even 
necessary,36  that  the  minor  should  be  present  in  court  at  the  time 


28.  Mass  v.  Kogers,  6  Har.  &  J. 
(Md.)  492. 

29.  Brinster  v.  Compton,  68  Ala.  299, 
where  it  was  said  that  the  only  limita- 
tion on  this  authority  was  "that  the 
probate  judge  must  notify  the  minor's 
father,  or  his  mother,  if  he  has  no 
father,  when  such  father  or  mother  is 
living  in  the  county." 

In  Kentucky  the  statute  provides 
that  "It  shall  be  the  duty  of  the  court 
to  inquire  after  and  put  in  apprentice- 
ship such  poor  orphans  and  other  chil- 
dren within  its  knowledge,  whose  rela- 
tives or  parents  the  court  shall  judge 
will  not  bring  them  up  in  moral 
courses."  Brock  v.  Whittaker,  29  Ky. 
L.  Rep.  477,  93  S.  W.  623. 

30.  U.  S.  —  Ex  parte  Emma,  48  Fed. 
211;  Smith  v.  Elwood,  4  Cranch  C.  C. 
670,  22  Fed.  Cas.  No.  13,042;  May  v. 
Bayne,  3  Cranch  C.  C.  335,  16  Fed. 
Cas.  No.  9,331;  Lynch  v.  Ashton,  3 
Cranch  C.  C.  367,  15  Fed.  Cas.  No. 
8,636;  Gody  v.  Plant,  4  Cranch  C.  C. 
670,  10  Fed.  Cas.  No.  5,499;  Barrett 
v.  McPherson,  4  Cranch  C.  C.  475,  2 
Fed.  Cas.  No.  1,049.  N.  C.  —  Prue  v. 
Hight,  51  N.  C.  265.  Tenn.  —  Lawson 
v.  Scott,  1  Yerg.  92. 

Compensation.  —  Where  a  statute 
fixes  a  minimum  which  shall  be  re- 
quired of  the  master  by  way  of  com- 
pensation or  otherwise,  it  is  the  duty 
of  the  court  acting  in  the  infant's 
behalf  to  secure  for  him  the  best  terms 
a  possible.  Finch  v.  Gore,  2  Swan 
^    (Tenn.)    326. 

Duration.  —  Under  a  statute  direct- 
ing  that   female   apprentices    shall    be 
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bound  out  until  they  are  eighteen  years 
old,  a  binding  out  until  the  age  of 
seventeen  years  is  valid.  Brewer  v. 
Harris,   5   Gratt.    (Va.)    285. 

31.  Howry  v.  Calloway,  48  Miss.  587. 

32.  Ballenger  v.  McLain,  54  Ga.  159. 

33.  Cockran  v.  State,  46  Ala.  714; 
Jack  v.  Thompson,  41  Miss.  49. 

34.  Cockran  v.  State,  46  Ala.  714. 

Contents  of  Bond.  —  The  bond  re- 
quired of  an  applicant  for  an  appren- 
tice should  contain  a  stipulation  to 
teach  the  apprentice  a  trade,  business, 
or  occupation.  Ballenger  v.  McLain,  54 
Ga.  159. 

If  the  master  gives  a  bond  more  ex- 
tensive in  its  requirements  than  the 
statute  calls  for,  he  is  bound  thereby. 
Davis  v.  Bratton,  10  Humph.  (Tenn.) 
179. 

35.  And  this  though  no  provision  in 
the  statute  requires  it.  Mitchell  v. 
Mitchell,  67  N.  C.  307;  Owens  v.  Chap- 
lain, 48  N.  C.  323. 

Eeason  for  Rule.  —  The  persons  to  be 
bound  should  be  present  in  court,  "in 
order  that  the  court  may  see  their  con- 
dition, the  condition  of  their  parents  or 
friends  who  have  charge  of  them,  and 
to  hear  their  own  simple  story;  and 
if  binding  be  necessary,  to  see  their 
capacity  and  fitness  for  one  employ- 
ment and  another,  and  also  to  give 
publicity  to  the  matter,  so  as  to  invite 
applicants,  in  order  that  the  court  may 
select  the  best  masters."  In  re  Am- 
brose, 61  N.  C.  91.  To  the  same  effect, 
see  Mitchell  v.  Mitchell,  67  N.  C.  307. 

36.  U.  S.  — Smith  v.  Elwood,  4 
Cranch    C.    C.    670,   22   Fed.    Cas.    No. 
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of  making  the  order  apprenticing  him.37  So  in  some  jurisdictions 
notice  to  the  minor  is  necessary,38  while  in  others  it  is  not.39  The 
minor,  however,  must  be  represented.40  And  it  has  been  held  essen- 
tial to  the  validity  of  an  order  binding  out  an  apprentice  that  the 
person  with  whom  the  one  sought  to  be  bound  resided  should  be 
before  the  court.41 

Notice  to  Parent.  —  The  court  cannot  bind  out  an  apprentice  with- 
out summoning  the  parent,  next  friend,  or  person  with  whom  he 
resides,  to  appear  in  court  to  show  cause,  if  there  be  any,  against 
the  binding,42  unless  there  is  a  voluntary  appearance  of  such  next 


13,042.  Miss.  —  Jack  v.  Thompson,  41 
Miss.  49.  Tenn.  —  Norris  v.  Stephens, 
9   Baxt.   433. 

37.  The  actual  presence  of  the  minor 
may,  however,  be  dispensed  with  where 
notice  of  the  proceedings  has  been 
served  upon  him  (Jack  v.  Thompson,  41 
Miss.  49),  or  where  intelligent  friends 
are  present  to  see  that  the  minor's  in- 
terests are  properly  guarded.  In  re  Am- 
brose, 61  N.  C.  91. 

Natural  justice  requires  this  inde- 
pendent of  any  positive  statutory  pro- 
vision. Curry  v.  Jenkins,  Hard.  (Ky.) 
493. 

38.  In  re  Ambrose,  61  N.  C.  91. 

39.  Jack  v.  Thompson,  41  Miss.  49; 
Norris  r.  Stephens,  9  Baxt.  (Tenn.)  433. 

In  Alabama  the  statute  does  not  re- 
quire notice  to  the  child,  or  even  its 
consent.  It  is  held  that  this  is  amply 
provided  for  in  the  authority  of  the 
court  to  revoke  the  letters  for  good 
cause  at  any  time.  Besides,  the  assent 
of  the  infant  is  not  necessary  in  case 
of  paupers.  Cockran  v.  State,  46  Ala 
714. 

40.  Ballenger  v.  McLain,  54  Ga.  159, 
where  it  was  said  that  there  should 
be  an   appointment. 

41.  Small  v.  Small,  2  Bush  (Ky.)  45. 
In  Mississippi,   however,  the  statute 

specially  charges  the  court  with  the 
duty  of  protecting  the  interests  of  the 
ward,  where  no  property  interests  are 
involved,  and  hence  no  other  guardian 
is  necessary.  Jack  v.  Thompson,  41 
Miss.  49. 

42.  Ala.  —  Brinster  r.  Compton,  68 
Ala.  299;  Cockran  v.  State,  46  Ala.  714. 
Ga. — See  Ballenger  v.  McLain,  54  Ga. 
159.  Ky.  —  Bachel  v.  Emerson,  7  B. 
Mon.  280;  Small  v.  Small,  2  Bush  45; 
Mendall  v.  Bickets,  6  J.  J.  Marsh. 
592;  Coffee  r.  Watt,  1  J.  J.  Marsh.  306; 
Payne  V.  Long,  2  A.  K.  Marsh.  158; 
Curry  v.  Jenkins,  Hard.  493;  Brock  v. 


Whittaker,  29  Ky.  L.  Rep.  477,  93  S. 
W.  623.  Miss.  — Howry  v.  Calloway, 
48  Miss.  587.  N.  C.  —  Mitchell  V. 
Mitchell,  67  N.  C.  307. 

But  see  Ackley  v.  Tinker,  26  Kan. 
485,  where  Brewer,  J.,  said:  "The  sub- 
ject-matter of  binding  out  apprentices 
is  within  the  jurisdiction  of  the  pro- 
bate court,  the  proceedings  therein  at 
least  quasi  judicial,  and  if  in  any  given 
case  jurisdiction  has  attached,  the  de- 
termination is  within  the  rule  which 
forbids  a  collateral  attack  upon  a  judg- 
ment. Jurisdiction,  as  we  have  stated, 
over  the  matter  of  apprenticeships,  is 
given  to  the  probate  court.  The  exer- 
cise of  this  jurisdiction  does  not  neces- 
sarily depend  upon  notice  to  or  consent 
of  the  parent;  the  state  has  the  power 
to  provide  for  the  care  and  custody 
of  minor  children  independent  of  their 
parents.  (The  People,  ex  rel.  v.  N.  Y. 
Juvenile  Asylum,  2  Thomp.  &  C.  475.) 
In  some  cases  the  statute  provides  for 
the  consent  of  the  parents,  in  others 
not.  The  absence  of  this  consent  in 
these  latter  cases,  the  entire  ignorance 
of  parents  of  proceedings  actually 
had,  does  not  invalidate  the  power  or 
render  the  proceedings  void.  Perhaps 
the  natural  right  of  the  parent  to  the 
custody  of  his  minor  child  may  not  be 
destroyed  by  proceedings  to  which  he 
is  not  a  party,  or  to  which  he  has 
not  given  consent.  Such  seems  to  have 
been  the  idea  of  the  supreme  court  of 
Wisconsin,  from  the  opinion  in  a  case 
involving  the  validity  of  the  act  pro- 
viding for  committing  vagrant  children 
to  the  custody  of  an  industrial  school. 
(Milwaukee  Industrial  School  v.  Super- 
visors of  Milwaukee  Countv,  40  Wis. 
328.  See  also  Howry  v.  Calloway,  48 
Miss.  587.)  But  no  such  question  arises 
in  this  case;  the  parent  is  not  here 
asserting  his  rights  to  the  custody  of 
his  child.     The   petition  is  that  of  the 

vol.  n 


576 


APPRENTICES 


friend,  which  the  record  should  show.43  "Where  it  does  not  appear 
that  a  party  whose  children  have  been  bound  out  by  the  court  was 
summoned,  or  that  he  was  beyond  the  jurisdiction,  the  order  bind- 
ing out  the  infants  is  erroneous.44 

E.  The  Order.  —  An  order  binding  out  an  apprentice  should  find 
or  assume  the  facts  upon  which  the  jurisdiction  of  the  court  de- 
pends.45 and  accordingly  must  show  some  further  reason  than  the 
mere  poverty  and  orphanage  of  the  one  sought  to  be  bound.46 

How  the  Order  Is  Revised. —  Some  statutes  provide  that  the  discre- 
tion exercised  by  a  court  in  binding  out  an  apprentice  is  revisable 
on  petition  to  an  appellate  court,  or  any  judge  thereof.47     Under 


child  claiming  that  it  is  illegally  re- 
strained, and  the  question  is  not 
whether,  under  these  proceedings,  the 
right  of  the  father  is  destroyed,  but 
whether  any  right  of  custody  has  been 
given  to  the  defendant.*' 

Reason  for  Rule.  —  That  the  juris- 
diction may  be  wisely  and  prudently 
exercised,  the  parents  of  the  minor 
sought  to  be  bound,  if  living  within  the 
jurisdiction,  if  not,  then  the  next 
nearest  of  kin,  must  be  notified  to 
appear.  Howry  v.  Calloway,  4S  Miss. 
587.  "This  we  regard  as  a  substan- 
tial pre-requisite  to  the  action  of  the 
court,  as  the  means  of  securing  the  in- 
fant against  an  ex  parte  proceeding, 
and  affording  protection  to  its  rights. ' ' 
Rachel  r.  Emerson,  6  B.  Mon.  (Ky.) 
280. 

Notice.  —  By  Whom  Issued.  —  In 
Mitchell  v.  Mitchell.  67  X.  C.  307,  it 
was  contended  that  the  notice  to  per- 
sons to  be  bound  or  to  their  friends 
ought  to  have  been  issued  by  the  judge 
of  probate,  and  not  by  the  person  who 
was  seeking  to  have  the  orphans  bound 
to  him,  and  that  it  was,  therefore,  not 
necessary  to  respond  to  the  notice  in 
this  case.  The  court  said  that  there 
was  certainly  some  force  in  the  ob- 
jection, but  that  it  was  not  controlling, 
because  it  was  stated  that  the  notice 
was  sued  out  of  the  court  of  probate, 
and  that  it  was  served  by   the   sheriff. 

43.  Rachel  t*.  Emerson,  6  B.  Mon. 
(Ky.)    280. 

44.  Robarts  V.  Desforees,  2  A.  "K. 
Marsh.    (Ky.)    39. 

45.  Chaudet  v.  Stone,  4  Bush  (Ky.) 
210;  Brock  v.  Whittaker,  29  Ky.  L. 
Rep.  477,  93  S.  W.  623;  Xorris  V. 
Stephens,  9  Baxt.   (Tenn.)  433. 

An  order  failing  to  show  that  the 
children   sought   to   be   bound   were    or- 
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phans,  or  infants  (Freeman  r.  Strong, 
6  Dana  [Ky.]  2S3),  or  that  parents, 
next  friends,  or  persons  with  whom 
they  lived  were  summoned,  is  likewise 
void  (Freeman  v.  Strong,  6  Dana  [Ky.] 
283;  Korris  v.  Stephens,  9  Baxt. 
[Tenn.]   433). 

In  Mississippi  the  right  to  bind  out 
an  apprentice  depends  upon  the  exis- 
tence of  these  facts:  that  the  parents, 
if  living  in  this  state,  file  with  the 
chancellor  their  consent;  or,  second, 
that  the  parents  are  unable  to  support 
them,  or  are  bringing  their  children 
up  in  vicious  habits;  or,  third,  that 
the  parents  are  dead,  and  no  near  rela- 
tives will  take  the  care  and  support 
of  them.  It  is  essential  to  the  va- 
lidity of  any  order  binding  out  an  ap- 
prentice that  one  or  another  of  these 
circumstances  must  appear.  Howry  V. 
Calloway,  48  Miss.  587. 

46.  Small  r.  Small,  2  Bush  (Ky.) 
45,  holding  also  that  the  order  should 
recite  the  name  of  the  person  with 
whom  the   orphan  resided. 

An  order  showing  no  fact  except  that 
an  application  for  apprenticeship  was 
made,  and  that  no  cause  was  shown  to 
the  contrary,  is  insufficient.  Ballenger 
r.   McLain,  54   Ga.   159. 

47.  Moody  r.  Benson,  4  Har.  (Del.) 
115.  See  Timmins  V.  Lacy,  30  Tex. 
115,  where  it  was  held  that  the  dis- 
trict court  could  control  the  action  of 
the  county  court  by  its  general  super- 
intending power  under  which  it  could 
issue  certiorari  or  other  appropriate 
writ.  But  see  Johnson  v.  Brannaman, 
10  Md.   495. 

Collateral  Attack.  —  A  binding  out 
of  an  apprentice  by  a  probate  court 
is  in  the  nature  of  a  judicial  deter- 
mination, and  cannot  be  impeached  col- 
laterals, except  for  fraud.  Ackley  V. 
Tinker,*  26  Kan.  485. 
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other  statutes  review  can  be  only  by  writ  of  habeas  corpus'-"  or  cr- 
tiorari.** 

Proper  Party  Defendant  on  Eeview.  —  The  person  to  whom  an  ap- 
prentice has  been  bound  by  order  of  court  will  be  deemed  to  have 
been  a  party  to  the  proceeding  binding  such  apprentice  and  is  a 
proper  party-defendant  in  a  proceeding  in  which  it  is  sought  to 
reverse  the  order.50 

F.  Indenture  Pursuant  to  Order.  — As  a  rule,  an  order  of  court 
is  not  a  sufficient  binding  of  an  apprentice,  without  the  issuance 
of  indentures  or  letters  of  apprenticeship  pursuant  thereto.51 

If  required  by  statute,  indentures  of  apprenticeship  issued  pur- 
suant to  an  order  of  court  must  set  forth  the  date  of  the  order.52 

But  under  a  statute  authorizing  two  justices  of  the  peace  to  bind 
out  any  poor  child  as  an  apprentice,  who  is  unable  to  support  him- 
self, it  is  not  necessary  to  describe  the  child  in  the  indentures  m 
terms  as  a  poor  child.53 

When  the  letters  of  apprenticeship  of  a  pauper  minor,  issued  by 
a  probate  judge,  recite  that  the  parents  of  the  minor  were  unable 
to  provide  for  his  support,  this  is  conclusive  as  to  such  jurisdic- 
tional fact  as  against  collateral  attack;  the  question  cannot  be  re- 
viewed except  in  a  direct  proceeding  for  that  purpose.54 

Recording  of  Indentures.  —  It  is  required  by  statute  in  some  states 
that  the  indenture  of  apprenticeship  should  be  made  in  duplicate 

and  recorded. 

G.  Revocation.  —  The  court  may  revoke  the  letters  of  apprentice- 
ship at  any  time.55  and  discharge  the  apprentice.56  Upon  discharg- 
ing an  apprentice  in  a  proceeding  to  set  aside  indentures  issued  by 
a  justice  of  the  peace,  the  court  may  order  the  minor  to  be  bound 
out  by  the  proper  tribunal  to  a  person  named  in  the  order.07 

IV  HOW  THE  RELATION  IS  TERMINATED.  —  A.  Reasons. 
Indenture  Void  for  Illegality.  —If  the  indenture  and  bond  are  shown 
to  be  illegal,  and  consequently  invalid  and  void,  the  apprenticeship 
will  be  annulled.5S 

48.     Comas    r.    Beddish,    35    Ga.    236:        55.     Cockran  V  .State,  46  Ala.  714 


Timmins  v.  Lacy,  30  Tex.  115 

49.  Timmins  v.  Lacy,  30  Tex.  115; 
Cooper  V.  Saunders,  1  Hen.  &  M.  (Va.) 
413. 

50.  Mendall  V.  Rickets,  6  J.  J. 
Marsh.    (Ky.)    592. 

51.  Stewart  P.  Duffey.  1  Craneh  C. 
C  551,  23  Fed.  Cas.  Xo.  13.423:  Hines 
r.  Hewitt,  4  Craneh  C.  C.  471.  12  Fed. 
Cas  Xo.  6.520.  But  see  Bell  v.  Eng- 
lish, 4  Craneh  C.  C.  332.  3  Fed.  Cas. 
Xo.  1,250;  Adams  r.  Miller.  1  Craneh 
C.   C.  5,  1  Fed.  Cas.  Xo.   63. 

52.  Bex  v.  Inhab.  of  Bawbergh,  2  B. 
&  C.  222,  9  E.   C.  L.  70. 

53.  Hays  r.  Borders.  6  111.  46. 

54.  Bri'nster  v.  Compton.  63  Ala. 
299;  Owen  r.  State,  4S  Ala.  328. 

37 


56.  Mass    r.    Rogers,    6    Har.    &    J. 
492. 

The  Master  Continues  in  Authority 
Until  Discharged.  —  Cockran  v.  State, 
46  Ala.    714. 

57.  Smith  r.  Elwood.  4  Craneh  C.  C. 
17   .   22  Fed.  Cas.  Xo.  13,042. 

58.  Cannon  r.  Stuart.  3  Houst.  (Bel.) 
223.  Thus  an  apprentice  will  be  dis- 
charged where  it  ap;  deed 
of  apprenticeship  was  intrinsically  de- 
fective (Com.  v.  Atkinson,  8  Phila. 
[Pa.]  375),  as  for  example,  where  it 
was  not  executed  by  the  child  as  well 
as  the  father  (MusgTove  V.  Kornegay, 
52  X.  C.  71  .  And  indentures  ot  ap- 
prenticeship may  be  annulled  for  want 
of     a   stipulation   therein   for   the   pay- 
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When  Indentures  Voidable.  —  Indentures  not  conforming  to  statu- 
tory requirements  are  frequently  held  to  be  voidable  by  the  ap- 
prentice.59 

Insolvency  of  Master.  —  That  the  master  has  become  insolvent  is 
not  a  ground  for  discharging  the  apprentice.60 

Misconduct  of  the  Master.  —  An  apprentice  may  be  discharged  for 
misconduct  of  the  master,61  such  as  his  cruelty,62  or  failure  to  in- 
still religious  or  moral  principles  in  the  mind  of  the  apprentice.63 

Misconduct  of  the  Apprentice. —  The  master  may  not  ordinarily  ter- 
minate the  relation  for  misconduct  of  the  apprentice.64  The  rule  is 
otherwise  if  the  apprentice  is  shown  to  be  a  thief  and  a  frequent 
offender.65 

Abandonment  by  Apprentice.  —  The  master  cannot  terminate  the  re- 
lation  on  his   own   motion  because   the   apprentice   has  left  him.66 

Apprentice's  Illness.—  The  illness  of  the  apprentice  is  not  ordinarily 
a  ground  for  canceling  the  apprenticeship,67  even  though  the  disease 
be  incurable.68 

Idiocy  of  Apprentice.  —  But  the  fact  that  the  apprentice  becomes 
an  idiot  is  a  sufficient  ground  for  severing  the  relationship.69 

Marriage  of  Apprentice.  —  It  is  not  a  ground  for  avoiding  the  inden- 
tures of  apprenticeship  that  the  apprentice  has  married.70 

B.  Jurisdiction.  —  What  court  shall  take  cognizance  of  actions 
brought  for  the  purpose  of  terminating  the  relation  of  master  and 


ment  of  a  sum  of  money  to  the  appren- 
tice at  the  expiration  of  his  term  of 
service  in  lieu  of  education.  Hazzard 
v.  Cash-all,  4  Del.  Ch.  30. 

Want  of  Covenant  For  Schooling. — 
Com.   v.   Atkinson,    8   Phila.    (Pa.)    375. 

59.  Me.  —  Doane  v.  Covel,  56  Me. 
527.  N.  H.  —  Brown  v.  Whittemore,  44 
N.  H.  369.  N.  Y.  —  People  v.  Gates, 
57  Barb.  291;  Potter  V.  Greene,  39  Hun 
72. 

60.  Davis'  Case,  1  Har.  (Del.)  17. 
See,  also,  infra,  V. 

61.  Hawkesworth  v.  Hillary's  Case, 
1  Saund.  314,  85  Eng.  Eeprint  435. 

62.  U.  S.  —  Cannon  V.  Davis,  1 
Cranch  C.  C.  457,  5  Fed.  Cas.  No.  2,385. 
Me.  —  Vinalhaven  V.  Ames,  32  Me.  299. 
Pa.  —  Com.  v.  Atkinson,  8  Phila.  375. 

63.  Warner  V.  Smith,  8  Conn.  14; 
Com.  v.  St?  German,  1  Browne  (Pa.)  24 
(holding  that  the  terms  misuse,  abuse, 
and  ill-treat,  included  acts  injurious  to 
the   mind  and   morals). 

64.  Powers  v.  Ware,  2  Pick.  (Mass.) 
451;  Philps  v.  Clift,  4  H.  &  N.  168, 
28  L.  J.  Ex.  153,  7  Wkly.  Kep.  295, 
5  Jur.   (N.  S.)    74. 

But    see    Hawkesworth    V.    Hillary's 


Case,  1  Saund.  314,  85  Eng.  Eeprint 
435;  Westwick  V.  Theodor,  44  L.  J. 
Q.  B.  110,  L.  E.  10,  Q.  B.  224,  32  L.  T. 
696,  23  Wkly.  Eep.  620. 

65.  Powers  v.  Ware,  2  Pick.  (Mass.) 
451;  Learoyd  v.  Brook,  60  L.  J.  Q.  B. 
373,  1  Q.  B.  431,  55  J.  P.  265,  64  L.  T. 
458,  39  Wkly.  Eep.  480.  See  also 
Philps  v.  Clift,  4  H.  &  N.  168,  28  L. 
J.  Ex.  153,  5  Jur.  N.  S.  74,  7  Wkly. 
Eep.  295. 

66.  Cochran  V.  State,  46  Ala.  714; 
Coghlan  v.  Calaghan,  7  Ir.  C.  L.  291. 
But  see  Com.  V.  Atkinson,  8  Phila.  (Pa.) 
375. 

67.  Powers  v.  Ware,  2  Pick.  (Mass.) 
451. 

68.  Eex  V.  Inhab.  de  Hales  Owen, 
1  Str.  99,  93  Eng.  Eeprint  410, 
the  court  holding  that  a  master  takes 
an  apprentice  for  better  or  worse,  and 
must  provide  for  him  in  sickness  and 
in  health. 

69.  Powers  v.  Ware,- 2  Pick.  (Mass.) 
451  (citing  Vin.  Abr.,  title  "Appren- 
tice," H.  pi.  5);  Anonymous,  Skin. 
114,  90  Eng.   Eeprint  54. 

70.  Powers  v.  Ware,  2  Pick.  (Mass.1) 
451  (citing  Com.  Dig.  Justices  of  the 
Peace,  B,  55). 
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apprentice  is  generally  declared  by  statute.71     A  complaint  by  the 
master  or  apprentice  is  essential.72 

Notice.  — The  master  should  be  given  notice  of  an  action  by  the 
apprentice  for  a  discharge,  but  may  waive  it  by  appearance.7* 
_  C.  The  Remedy.  —  Where   the   legality  of   the   binding  is   ques- 
tioned, habeas  corpus  is  the  proper  remedy.74 

D.  Parties.  —  An  application  for  the  release  or  discharge  of  an 
apprentice  may  be  made  usually  by  either  the  master,  apprentice, 
or  the  party  who  represented  the  latter  in  entering  into  the  appren- 
ticeship.75 

Prima  facie,  a  right  of  action  to  annul  a  contract  of  apprentice- 
ship entered  into  by  overseers  of  the  poor  is  in  the  father,  and  not 
in  the  mother,  of  the  apprentice.  The  court  cannot  presume  that 
the  father  is  dead,  or,  if  living,  that  notwithstanding  that  fact  the 
mother  may  maintain  the  action.76 

E.  Review.  —  An  appellate  tribunal  cannot  review  an  order  of 
an  inferior  court  discharging  an  apprentice,  unless  expressly  au- 
thorized to  do  so  by  statute.77 


71.  U.  S.  —  Cannon  V.  Davis,  1 
Cranch  C.  C.  457,  5  Fed.  Cas.  No.  2,385. 
Conn.  —  Fenn  i>.  Bancroft.  49  Conn. 
216.  la.  — Walton  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  101  N.  W.  506.  Ky.— 
Spradling  v.  Gilmore,  11  B.  Mon.  116; 
M 'Daniel  v.  M'Gowen,  3  T.  B.  Mon.  9. 
Md.  —  Lammott  V.  Maulsby,  8  Md.  5. 
N.  J.  —  Ackerman  V.  Taylor,  9  N.  J.  L. 
65.  N.  C.  — Owens  V.  Chaplain,  48  N. 
C.  323.  Pa.  —  Pidgeon 's  Case,  1  Browne 
374?i ;  Com.  v.  St.  German,  1  Browne 
24. 

In  New  York  the  supreme  court  will 
not  entertain  in  a  summary  proceed- 
ing a  petition  to  cancel  a  contract  of 
apprenticeship  entered  into  in  another 
state  by  residents  of  that  jurisdiction. 
Reiss  v.  Plicque,  42  Misc.  350,  86  N.  Y. 
Supp.  704. 

72.  Ackerman  v.  Taylor,  9  N.  J. 
L.   65. 

73.  Broadwell  V.  Everett,  6  J.  J. 
Marsh.    (Ky.)    603. 

74.  Ackley  v.  Tinker,  26  Kan.  485. 
N.  C.  —  Musgrove  v.  Kornegay,  52  N. 
C.  71.  Pa.  —  Com.  v.  Atkinson,  8  Phila. 
375.  S.  C.  —  Anderson  v.  Young,  54 
S.  C.  388,  32  S.  E.  448,  44  L.  R.  A. 
277. 

In  Delaware,  although  the  statute 
provides  that  the  legality  of  the  bind- 
ing shall  not  be  inquired  into  on 
a  petition  for  the  discharge  of  an 
apprentice,  a  remedy  prescribed  for 
in  the  act,  it  is  held  that  this  does 
not  preclude  such  an  inquiry  on  an  ap- 


plication for  writ  of  habeas  corpus 
under  the  constitution.  Cannon  v. 
Stuart,  3  Houst.   (Del.)   223. 

75.  Fenn  v.  Bancroft,  49  Conn.  216; 
Ackerman  v.  Taylor,  9  N.  J.  L.  65. 

76.  Owens  v.  Frager,  119  Ind.  532, 
21   N.  E.   1115. 

In  M 'Daniel  v.  M'Gowen,  3  T.  B. 
Mon.  (Ky.)  9  (citing  2  Dig.  L.  K, 
title  "Master  and  Apprentice,"  881,  1 
Little's  L.  K.  667),  it  was  held  that  the 
statute  under  which  this  case  was  de- 
cided did  not  intend  to  say  that  a 
father  cannot,  on  behalf  of  his  infant 
son,  prosecute  such  a  proceeding;  but 
that  it  was  designed  to  say  that  if  he 
does  so,  the  proceeding  must  be  carried 
on  in  the  name  of  the  apprentice,  and 
not  in  the  name  of  the  father.  See 
Ackerman  v.  Taylor,  9  N.  J.  L.  65. 

In  Maryland,  under  the  Act  of  1842, 
the  orphan's  court  could,  upon  sugges- 
tion in  writing  by  counsel,  set  aside 
an  apprentice's  indentures  without 
making  the  latter  a  formal  party. 
Lammott  v.  Maulsby,  8  Md.  5. 

77.  Lammott  v.  Maulsby,  8  Md.  5. 
Mass.  —  Smith  v.  Hubbard,  11  Mass.  24. 
S.  C.  —  Carmand  v.  Wall,  1  Bailey  209. 
And  where  a  court  has  no  original 
jurisdiction  to  discharge  an  apprentice, 
an  order  made  in  affirmance  of  pro- 
ceedings brought  up  by  appeal  is  er- 
roneous if  the  previous  proceedings 
were  essentially  defective.  Ackerman 
V.  Taylor,  9   N.  J.  L.  65. 
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V.  ACTIONS. — Equity  will  not  decree  specific  performance  of  an 
agreement  to  bind  to  apprenticeship,  but  an  action  at  law  for  damages 
will  lie.78  An  action  will  lie  as  soon  as  the  covenants  are  broken.79 
Covenant  will  not  lie  against  an  infant  apprentice.80 

Parties.  —  The  parent81  or  guardian82  of  an  infant  apprentice, 
executing  the  indentures,  being  entitled  to  the  infant's  services, 
may  maintain  an  action  against  the  master  for  breach  of  cov- 
enant.83 But  where  the  covenants  of  an  apprenticeship  are  with 
the  apprentice  by  his  guardian's  or  parent's  consent,  the  apprentice 
should  sue  alone  for  a  breach,84  and  not  jointly  with  his  parent  or 
guardian;85  and  an  apprentice  upon  becoming  of  age  may,  of 
course,  sue  the  master  in  his  own  name  for  the  breach  of  any  of  the 
stipulations  in  the  indentures,  in  any  form  of  action  applicable  to 
his  claims  arising  therefrom.86 

Effect  of  Assignment  of  Wages. —  Where  an  apprentice  before  begin- 
ning work  makes  a  written  assignment  of  his  wages,  which 
the  defendant  accepts,  promising  to  pay  to  the  assignee  whatever 
might  become  due  to  the  plaintiff  under  the  contract,  there  is  a 
complete  novation  of  parties,  whereby  a  right  of  action  for  a  vio- 


78.  Beach  v.  Bryan  (Mo.),  133  S.  W. 
635,  640. 

Leading  Case.  —  This  is  in  accord- 
ance with  the  rule  declared  in  Lumley 
v.  Wagner,  1  De  G.  M.  &  a.  604,  42  Eng. 
Keprint  687. 

79.  Stokes  v.  Hatcher,  4  N.  J.  L.  93. 
But  as  to  a  covenant  for  instruction, 

it  was  held  in  Goodbread  v.  Wells,  19 
N.  C.  476,  that  a  master  has  the  whole 
term  of  apprenticeship  to  perform  his 
stipulation  to  teach  the  apprentice;  and 
if  he  dies  without  performing  it,  but 
so  long  before  the  expiration  of  the 
term  as  to  leave  time  for  performance 
had  he  lived,  no  action  lies  for  a  breach 
of  it. 

80.  Ala.  —  Langham  v.  State,  55 
Ala.  114.  S.  C  — McKnight  v.  Hogg, 
3  Brev.  44.  Eng.  —  Lyll's  Case,  7 
Mod.  15,  87  Eng.  Beprint  1066. 

81.  Caden  v.  Farwell,  98  Mass.  137. 

82.  Hand  v.  West,  28  La.  Ann.  145. 
Where  testamentary  guardians  are  by 

the  terms  of  the  will  entitled  to  the 
services  of  an  infant,  although  such 
services  are  not  assignable,  if  the 
guardians  apprentice  the  infant  to  a 
third  party  and  the  infant  makes  no 
objection  and  ratifies  the  indenture, 
upon  arriving  at  his  majority  the 
guardians  may  maintain  an  action  on 
a  covenant  for  payment  of  wages  to 
them.    Balch  v.  Smith,  12  N.  H.  437. 

83.  Variance.  —  Where    the  declara- 


tion in  an  action  of  assumpsit  against 
a  master  alleges  that  the  plaintiffs,  a 
father  and  son,  bound  the  son  appren- 
tice to  the  defendant,  and  it  appeared 
from  the  contract  offered  in  evidence 
that  the  father  alone  executed  the  con- 
tract, the  son,  by  discontinuing  the  ac- 
tion as  to  the  father,  leaves  the  record 
in  such  a  condition  that  the  evidence 
fails  to  show  any  contract  on  the  part 
of  the  plaintiff.  Chicago  Stove  Works 
v.  Lally,  41  111.  App.  249. 

84.  Brock  v.  Parker,  5  Ind.  538. 
Where  a  father  enters  into  a  contract 

of  apprenticeship  in  behalf  of  his  son, 
stipulating  that  wages  were  to  be  paid 
to  the  son,  a  suit  for  breach  of  such 
stipulation  should  be  brought  by  the 
son  and  not  by  the  father.  Ziegler  v. 
Fallon,  28  Mo.  App.  295. 

And  see  Potter  v.  Greene,  39  Hun 
(N.  Y.)  72  (holding  that  where  a  plain- 
tiff does  not  voluntarily  remain  in  the 
service  of  another  under  voidable  in- 
dentures, but  seeks  to  leave  and  is  com- 
pelled to  remain  by  the  other's  duress, 
he  is  entitled  to  recover  for  the  serv- 
ices so  rendered) ;  McGunigal  V.  Mong. 
5  Pa.  269  (where  the  mother  of  an  ille- 
gitimate infant  seven  years  of  age  had 
executed  an  indenture  of  apprenticeship 
in  behalf  of  the  infant). 

85.  Brock  v.  Parker,  5  Ind.  538. 

86.  Cann  v.  Williams,  3  Houst. 
(Del.)  78. 
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lation  of  the  terms  of  the  contract  relating  to  payment  rests  in  the 
assignee,  so  that  he  alone  can  sue.87 

Overseers  of  the  poor  are  not  entitled  to  sue  in  behalf  of  an  apprentice, 
upon  his  indenture  of  apprenticeship.88 

Limitations  of  Actions. —  Under  the  Massachusetts  statute,  actions 
upon  indentures  by  inspectors  of  the  state  almshouses,  binding 
as  apprentices  state  paupers,  are  barred,  unless  brought  during  the 
term  of  apprenticeship,  or  within  two  years  after  the  expiration 
thereof.89 

The  Declaration.  —  If  the  statute  gives  the  master  an  action  on 
the  case,  but  prescribes  no  form  of  declaration,  the  plaintiff  should 
state  the  circumstances  in  such  a  way  as  to  show  the  court  that  he 
is  entitled  to  recover  if  his  allegations  are  true.90 

Special  Plea.  —  A  defense  to  an  action  of  covenant  against  either 
the  master  or  apprentice,  based  upon  new  matter,  to  be  available, 
must  be  specially  pleaded.91 

Answer  to  Master's  Action.  —  To  an  action  by  a  master  on  an  in- 
denture of  apprenticeship,  it  is  a  good  defense  that  the  plaintiff 
had  attempted  to  violate  the  personal  liberty  of  the  apprentice.92 

Absence  of  Masier  From  Jurisdiction.  —  Perhaps  it  would  be  a  de- 
fense to  an  action  against  an  apprentice  for  breach  of  covenant  that 
plaintiff  had  left  the  jurisdiction  with  the  intention  to  remain  be- 
yond the  same,  and  had  continued  absent  down  to  the  commence- 
ment of  the  suit.    But  a  plea  is  bad  if  from  all  that  appears  therein 


87.  McPeck  v.  Moore,  51  Vt.  269. 

88.  Poindexter  r.  Wilton,  3  Munf 
(Va.)  183. 

But  covenant  will  not  lie  in  the 
name  of  an  apprentice  on  an  indenture 
of  apprenticeship  entered  into  by  over 
seers  of  the  poor  without  any  previous 
order  of  court  for  binding  out  the  ap- 
prentice; such  indenture  is  not  a  statu- 
tory deed;  and,  therefore,  covenant  can 
be  maintained  on  it  only  in  the  name 
of  the  overseers  who  are  the  parties 
to  it.  Bullock  v.  Sebrell,  6  Leigh  (Va.) 
560. 

89.  Johnson  v.  Gibbs,  140  Mass.  186, 
3  X.  E.  17. 

90.  Thus,  in  an  action  on  the  case 
by  a  master  against  an  apprentice, 
after  the  latter  had  become  of  age,  to 
recover  damages  sustained  by  reason  of 
the  apprentice  having  absented  himself 
from  the  master's  service,  it  is  suffi- 
cient, perhaps,  for  the  plaintiff  to  al- 
lege, that  the  defendant  had  been  duly 
bound  to  him  as  an  apprentice,  accord- 
ing to  the  provisions  of  the  statute  in 
such  case  made  and  provided.  But  a 
declaration  alleging  how  the  apprentice 
was  bound,  but  omitting  to  allege  that 
the   defendant   was    under    twenty-one 


years  of  age  when  bound;  that  his  age 
was  inserted  in  the  indenture;  why  it 
was  that  he  was  bound  by  the  consent 
of  his  mother  instead  of  his  father,  is 
defective.  Thorpe  v.  Bankin,  19  N.  J. 
L.  36,  38  Am.  Dec.  531. 

91.  That  the  apprentice  absconded, 
if  relied  upon,  must  be  alleged.  Barger 
v.  Caldwell,  2  Dana  (Ky.)  129. 

Condonation.  —  In  an  action  of  cove- 
nant against  an  apprentice's  surety, 
plaintiff  alleging  that  the  apprentice 
had  absented  himself,  a  defense  that 
such  absenting  had  been  condoned  must 
be  specially  pleaded.  Wright  V.  Gihon, 
3  C.  &  P.  583,  14  E.  C.  L.  463. 

Presumption-  as  to  Comprehensiveness 
of  Verdict.  —  Where  several  breaches 
are  alleged  of  covenants  in  an  inden- 
ture of  apprenticeship,  and  a  discharge 
is  pleaded  as  to  part,  and  issue  is 
taken  as  to  the  residue,  upon  a  general 
verdict  for  the  plaintiff,  the  court  will 
presume  that  the  verdict  was  for  such 
breaches  only  as  were  not  covered  by 
the  special  plea.  Eastman  v.  Chapman, 
1  Day  (Conn.)  30. 

92.  Coffin  v.  Bassett,  2  Pick.  (Mass.) 
357. 
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the  absence  of  the  plaintiff  may  have  been  only  temporary,  without 
intention  finally  to  abandon  his  business  within  the  jurisdiction.93 

Cruel  Treatment.  —  When  the  master  sues  the  father  upon  a 
broken  covenant  of  service,  it  is  a  good  defense  that  the  apprentice 
had  been  forced  and  driven  away  by  cruel  treatment.94 

Demanding  Unlawful  Work.  —  It  is  a  defense  to  an  action  by  the 
master  for  breach  of  the  apprentice's  covenants  that  the  latter  was 
required  to  perform  illegal  acts.95 

Failure  To  Teach  One  of  Several  Trades.  —  To  an  action  by  the 
master  alleging  that  the  apprentice  had  absented  himself  from  the 
service,  it  is  a  sufficient  answer  that  the  master  had  covenanted  to 
teach  several  distinct  trades  and  had  later  abandoned  one  of  such 
trades.90 

Non-Execution  of  Contract.  —  Where  a  parent  is  sued  for  the 
maintenance  or  tuition  of  his  son  who  has  served  with  the  intention 
of  becoming  an  apprentice,  it  is  a  defense  that  the  contract  of  ap- 
prenticeship was  never  executed.97 

Illness.  —  That  the  apprentice  was  incapacitated  by  illness  is  a 
good  defense  to  an  action  for  breach  of  the  covenant  of  service.9* 

Defenses  of  the  Master.  —  Inability  To  Learn.  —  The  incapacity 
of  the  apprentice  to  learn  is  a  defense  to  an  action  against  the  mas- 
ter on  the  covenants  of  the  apprenticeship.99  There  is  no  presump- 
tion as  to  an  apprentice's  inability  to  learn  the  business  mentioned 
in  the  contract.  It  must  be  alleged,  and  the  burden  is  upon  the 
master.1 

Unwillingness  To  Learn.  —  In  an  action  of  covenant  against  the 
master  for  not  teaching  his  apprentice,  the  unwillingness  of  the  lat- 
ter to  be  taught  is  a  good  defense.2  And  where  indentures  of  appren- 


93.  Coffin  v.  Bassett,  2  Pick.  (Mass.) 
357. 

94.  M'Grath  V.  Herndon,  4  T.  B. 
Mon.  (Ky.)  480. 

95.  Phillips  V.  Innes,  4  C.  &  F.  234, 
7  Eng.  Eeprint  90,  where  the  appren- 
tice absented  himself  on  Sunday  and 
refused  to  shave  his  master's  custom- 
ers. 

96.  Ellen  v.  Topp,  6  Ex.  424,  15  Jur. 
451,  20  L.  J.  Ex.  241. 

97.  Attwaters  v.  Courtney,  1  C.  & 
M.  51,  41  E.  C.  L.  34;  Wilkins  v.  Wells, 
2  C.  &  P.  231,  12  E.  C.  L.  103;  Keen  v. 
Parsons,  2  Stark.  506,  3  E.  C.  L.  451; 
Harrison  v.  James,  7  H.  &  N.  804,  31 
L.  J.  Ex.  248. 

98.  Caden  v.  Farwell,  98  Mass.  137; 
Boost  v.  Firth,  38  L.  J.  C.  P.  1,  L.  E. 

4  C.  P.  1, 19  L.  T.  264, 17  Wkly.  Kep.  29. 

99.  Ky.  —  Strader  v.  Mardis,  4  Ky. 
L.  Bep.  995.     Md.  —  Wright  v.  Brown, 

5  Md.  37,  incompetency  to  learn  trade 


or  business.  N.  C.  —  Bell  v.  Walker,  50 
N.  C.  43;  Wyatt  v.  Morris,  19  N.  C.  108 
(incompetency  to  acquire  education 
stipulated  for). 

But  if  the  master  pleads  that  he  had 
taught  the  apprentice  the  business  and 
not  incapacity  to  learn,  an  instruction 
to  the  jury  that  they  might  take  into 
consideration  plaintiff's  want  of  capac- 
ity to  learn,  is  properly  refused. 
Strader  v.  Mardis,  4  Ky.  L.  Kep.  995. 

1.  Ky.  —  Barger  v.  Caldwell,  2  Dana 
129.  Md.— Wright  V.  Brown,  5  Md.  37. 
N.  C.  —  Clancy  v.  Overman,  18  N.  C. 
402. 

2.  Eaymond  v.  Minton,  4  H.  &  C. 
371,  35  L.  J.  1  Ex.  153,  L.  E.  1  Ex.  244, 
12  Jur.  (N.  S.)  435,  14  L.  T.  367.  And 
see  Clancy  v.  Overman,  18  N.  C.  402, 
where  it  was  held  that  a  covenant  to 
teach  an  apprentice,  or  cause  him  to  be 
taught,  a  trade,  is  not  an  absolute  en- 
gagement  that   he   shall    at    all   events 
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ticeship  state  that  the  apprentice  had  been  placed  in  the  custody  of 
the  master,  the  presumption  is  that  he  so  remained  during  the  term, 
and  in  declaring  against  the  master  for  failing  to  teach  him,  it  is 
not  necessary  to  allege,  as  the  performance  of  a  condition  precedent, 
that  he  did  so  remain.8 

Impossibility  of  Teaching  Within  Term.  —  In  an  action  of  covenant 
for  the  breach  of  an  indenture  of  apprenticeship  wherein  defendant 
agreed  to  teach  all  the  branches  of  a  certain  trade,  it  was  compe- 
tent for  defendant  to  prove,  under  a  plea  of  performance,  that  it 
was  impossible  to  teach  all  the  branches  of  such  trade,  in  the  time 
during  which  the  apprenticeship  ran,  and  that  it  would  have  been 
injurious  to  the  apprentice  to  attempt  to  do  so,  but  that  the  appren- 
tice had  been  well  taught  and  had  become  proficient  in  the  branches 
taught  him.4 

Misconduct.  —  To  an  action  by  an  apprentice  to  recover  damages 
for  breach  of  the  terms  of  the  indenture,  it  is  a  sufficient  defense 
that  the  plaintiff  himself  had  violated  the  terms  by  disobedience,6 
or  by  neglect,6  or  by  absconding.7  In  some  of  the  older  eases,  how- 
ever, it  was  held  that  the  covenants  of  the  parties  to  indentures  of 
apprenticeship  were  independent  and  that  misconduct  or  disobe- 
dience was  not  a  justification  for  a  discharge,  only  the  master  hav- 
ing the  powers  of  correction.8 

Compensation  Paid  or  Payable  to  Apprentice.  —  The  father  of  an 
apprentice  is  not  prevented  from  maintaining  an  action  against  the 
master  for  breach  of  covenant  by  reason  of  the  fact  that  there  was 
a  stipulation  that  all  compensation  should  be  paid  to  the  son.B    Nor 


learn  that  trade,  but  is  only  a  covenant 
for  faithful,  diligent  and  skillful  in- 
struction. 

No  Defense  in  the  Case  of  Slave  Ap- 
prentices. —  Bell  v.  Walker,  50  N.  C.  43. 

3.  Barger  r.  Caldwell,  2  Dana  (Ky.) 
129. 

4.  Wright  v.  Brown,  5  Md.  37. 

5.  Walton  v.  Atchison,  T.  &  S.  F.  R. 
Co.   (Iowa),  101  N.  W.  506. 

6.  Westwick  v.  Theodor,  44  L.  J.  Q. 

B.  110,  L.  R.  10  Q.  B.  224,  32  L.  T.  696, 
23  Wkly.  Rep.  620. 

7.  Barger  r.  Caldwell,  2  Dana  (Kv.) 
129. 

8.  Winstone  v.  Linn,  1  B.  &  C.  460, 
8  E.  C.  L.  131.     See  Wise  v.  Wilson,  1 

C.  &  K.  662,  47  E.  C.  L.  662;  Philps  v. 
Clift,  4  H.  &  N.  168,  28  L.  J.  Exch.  153, 
5  Jur.   (N.  S.)   74,  7  Wkly.  Rep.  295. 

The  case  of  Wise  v.  Wilson,  1  C.  & 
K.  662,  47  E.  C.  L.  662,  is  distinguish- 
able from  the  foregoing  Here  the 
declaration  was  founded  on  the  cir- 
cumstance that  the  plaintiff  was  not 
purely  an  apprentice,  but  a  pupil  and 
assistant.      Lord    Denman,    treating    of 


that  distinction,  says:  "This  is  a 
mixed  case,  something  between  that  of 
apprenticeship  and  service.  The  plain- 
tiff's son  goes  to  the  defendant  to  ren- 
der assistance  to  him  in  his  business, 
although  he  is  also  to  pursue  his 
studies;  and,  as  a  justification  of  his 
dismissal,  the  defendant  has  pleaded, 
not  that  the  plaintiff's  son  did  not  per- 
form all  things  on  his  part  to  be  per- 
formed, but  that  he  did  things  injuri- 
ous to  the  defendant's  practice,  and  so 
misconducted  himself  as  to  be  danger- 
ous to  the  defendant's  practice  as  a 
surgeon."  It  was  held  that  this  was  a 
good  defense. 

Covenants  to  faithfully  serve  on  the 
one  hand  and  to  teach  on  the  other  are 
mutual  and  independent,  and  a  breach 
on  one  side  is  no  bar  to  an  action  for 
a  breach  on  the  other,  if  the  action 
be  brought  before  the  end  of  the  con- 
tract period.  Clancy  V.  Overman,  18  N. 
C.  402,  citing  Winstone  v.  Linn,  1  B.  & 
C  460,  8  E.  C.  L.  131. 

9.     Dickinson  v.  Talmage,  138  Mass 
249. 
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is  it  a  defense  that  the  money  was  actually  paid  to  the  minor 
apprentice.10 

Release  of  Payment  of  Wages  by  Guardian.  —  In  an  action  by  an 
apprentice  on  the  covenants  of  the  apprenticeship,  a  plea  alleging 
plaintiff's  incapacity,  and  that  because  of  this  plaintiff's  guardian 
had  released  the  payment  of  the  money  to  the  apprentice  stipulated 
for,  is  no  defense,  it  appearing  that  the  guardian  had  no  authority 
to  make  such  release.11 

Payment  to  Overseers  of  Poor.  —  If  an  apprentice,  upon  be- 
coming of  age,  sues  his  master  to  recover  for  injuries  suffered  by 
him,  it  is  no  defense  that  a  settlement  was  made  with  the  overseers 
of  the  poor  by  whom  the  plaintiff  was  apprenticed,  since  they  acted 
without  authority  in  making  such  settlement.12 

Services  in  Another  State.  —  That  services  were  voluntarily  per- 
formed, even  in  a  state  other  than  that  specified  in  the  indenture, 
does  not  entitle  the  apprentice  to  remuneration  therefor.13 

Non-Expiration  of  Term.  —  It  is  no  defense  that  the  time  of  the 
apprenticeship  had  not  expired  to  an  action  to  recover  for  failure 
to  teach  the  apprentice  and  furnish  sufficient  board  and  lodging, 
since  the  omissions  alleged  could  not  be  remedied.14 

Emancipation  of  Infant  Apprentice. — Where  a  contract  of  ap- 
prenticeship is  entered  into  by  an  infant  son  as  well  as  by  his 
father,  in  an  action  by  the  father  against  the  master  for  breach  of 
covenant,  the  emancipation  of  the  son  is  no  defense.16 

The  illness16  or  death  of  the  master17  is  a  sufficient  excuse  for 
failure  of  the  master  to  perform  his  covenants  in  the  indentures  of 
apprenticeship  which  are  of  a  personal  character,  such  as  teaching, 
boarding  and  the  like;  but  if  the  master  covenant  to  give  the  ap- 
prentice a  chattel,  upon  the  master's  death,  his  personal  represent- 
atives will  be  required  to  perform  it.18 

Bankruptcy.  —  The  bankrupt  law  does  not  embrace  the  liability 
of  the  master  for  his  failure  to  perform  his  duties  to  his  apprentice, 
these  being  for  the  most  part  purely  personal.19 


10.  Balch  v.  Smith,  12  N.  H.  437. 
Effect    of     Guardian's    Apprenticing 

Without  Authority.  —  It  is  no  defense 
to  an  action  by  testamentary  guardians 
entitled  to  the  services  of  an  infant 
under  the  will  against  a  party  to  whom 
they  had  apprenticed  the  infant  to  re- 
cover on  a  covenant  for  payment  of 
wages,  that  the  same  had  been  paid  to 
the  infant,  although  the  powers  and 
duties  of  the  guardians  were  not  assign- 
able, it  appearing  that  the  infant  had 
made  no  objection  to  the  apprenticeship 
and  had  ratified  the  same  upon  becom- 
ing of  age.  Balch  v.  Smith,  12  N.  H. 
437. 

11.  Dunten     v      Eichards,      Quincy 
(Mass.)  67. 

Vol.  II 


12.  Vinalhaven  v.  Ames,  32  Me.  299. 

13.  Olney  v.  Myers,  3  111.  311.     See 
Potter  v.  Greene,  39  Hun  (N.  Y.)  72. 


Stokes  v.  Hatcher,  4  N.  J.  L.  93. 
Dickinson  v.  Talmage,  138  Mass. 


14. 
15. 

249. 

16.  Boast  v.  Firth,  38  L.  J.  C.  P.  1, 
L.  E.  4  C.  P.  1,  19  L.  T.  264,  17  W. 
E.  29. 

17.  Goodbread  v.  Wells,  19  N.  C.  476. 

18.  Goodbread  v.  Wells,  19  N.  C.  476. 

19.  Strader  v.  Mardis,  4  Ky.  L.  Eep. 
995.  But  see  Allen  v.  Coster,  1  Beav. 
274,  48  Eng.  Eeprint  945,  holding  that 
indentures  of  apprenticeship,  though 
originally  valid,  become  annulled  by  the 
issuing  of  a  fiat  of  bankruptcy  against 
the   master,  though    the    same   is   an- 
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Mutual  Violation  of  Laiv.  —  It  is  no  defense  to  an  action  for  failure 
and  refusal  to  instruct  an  apprentice  under  covenants  of  apprentice- 
ship that  the  parties  divided  the  contracts  in  relation  to  such  ap- 
prenticeship for  the  purpose  of  lessening  the  amount  of  stamps  re- 
quired by  a  revenue  law.20 

VI  ACTIONS  FOR  HARBORING  OR  ENTICING.  — A.  Civil 
Actions.  An  action  will  lie  for  the  harboring  or  enticing  away  of 
an  apprentice.21 

Form  of  Remedy.  —  Case.  —  At  common  law,  whoever  entices  away 
the  apprentice  of  another  is  liable  in  an  action  on  the  case.22 

Debt  for  Penalty.  —  In  some  jurisdictions  an  action  of  debt  for  a 
penalty  will  lie.23 

Trespass.  —  At  common  law  for  the  enticing  away  of  an  apprentice 
by  force,  "trespass  will  lie  for  the  master  declaring  upon  the  force, 
per  quod  servitium  amisit .'' "2i 

Assumpsit.  —  Where  an  apprentice  has  been  enticed  away,  the 
master  may  waive  his  action  for  the  tort,  and  bring  an  action  of 
indebitatus  assumpsit  for  work  and  labor  done  against  the  person  so 
enticing  the  apprentice  away.25 

Habeas  Corpus.  —  Where  an  apprentice  willingly  enters  the  mili- 
tary or  naval  service,  the  court  will  not  grant  a  writ  of  habeas  cor- 
pus on  the  master's  application  for  the  apprentice's  discharge,  since 
the  apprentice  in  such  case  is  not  confined  or  restrained  of  his 
liberty.26 


nulled,  in  consequence  of  an  agreement 
between  the  bankrupt  and  his  credit- 
ors, though  it  is  not  every  case  where 
a  fiat  is  annulled  that  the  indentures 
remain  invalid,  for  example,  where  the 
fiat  has  been  improperly  taken  out,  and 
afterwards  annulled,  in  which  case  the 
court  will  put  the  parties  in  the  same 
situation  as  they  were  before  the  is- 
suing of  the  fiat. 

20.  Hankins  v.  Clutterbuck,  2  C.  & 
K.  810,  61  E.  C.  L.  810. 

21.  111.  —  Holliday  v.  Gamble,  18  111. 
35;  Hays  v.  Borders,  6  111.  46.  Md.  — 
Ferguson  v.  Tucker,  2  Har.  &  G.  182. 
N.  C  — Stout  v.  Woody,  63  N.  C.  37. 
Pa.  —  Bonnel  V.  Brotzman,  3  Watts  & 
S.  178. 

After  notice  of  an  apprenticeship,  a 
defendant  who  harbors  and  detains  an 
apprentice,  on  board  ship,  is  liable  to 
an  action  for  the  recovery  of  wages, 
and  it  was  further  held  that  if  the  in- 
dentures had  been  produced  in  court, 
the  defendant  would  have  been  bound 
to  discharge  the  apprentice.  Eades  v. 
Vandeput,  5  East  39n,  102  Eng.  Reprint 
983. 

Where  an  apprentice  avoids  a  void- 
able contract  because  not  in  writing 


and  works  for  another,  the  master  has 
no  cause  of  action  against  the  latter, 
since  the  apprenticeship  had  terminated 
at  the  time  the  employment  occurred. 
Peters  v.  Lord,  18  Conn.  337.  And  this 
applies  also  in  case  the  contract  of  ap- 
prenticeship is  voidable  because  er- 
roneously executed  by  the  selectmen 
of  a  town.  King  v.  Brockwav,  2  Root 
(Conn.)  86. 

22.  Illsley  v.  Portland  &  R.  R.  Co.. 
56  Me.  531. 

23.  .  Holliday  P.  Gamble,  18  111.  35; 
Bonnel  v.  Brotzman,  3  Watts  &  S.  (Pa.) 
178.  ' 

24.  The  Queen  v.  Daniel,  6  Mod.  99, 
87  Eng.  Reprint  937. 

25.  Conant  v.  Raymond,  2  Aik. 
(Vt.)  243;  Lightly  v.  Clouston,  1  Taunt. 
(Eng.)   112,  9  R.  R.  713. 

26.  Com.  v.  Robinson,  1  Serg.  &  R. 
(Pa.)  353;  Ex  parte  Lansdown,  5  East 
38,  102  Eng.  Reprint  983;  Rex  v.  Ed- 
wards, 7  T.  R.  745,  101  Eng.  Reprint 
1231;  Rex  v.  Reynolds,  6  T.  R,  497,  101 
Eng.  Reprint  667. 

In  Rex  v.  Edwards,  7  T.  R.  745,  101 
Eng.  Reprint  1231,  it  was  held  that  the 
Lord  Chief  Justice  might  issue  a  war- 
rant to  bring  up  the  apprentice  on  the 
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Injunction.  —  Where  persuasion  is  being  used  to  induce  an  appren- 
tice to  break  his  contract  to  serve  for  a  definite  terra,  an  injunction 
will  lie  to  prevent  the  same.27  But  an  infant  apprentice  cannot  be 
enjoined  from  performing  theatrical  engagements  in  contravention 
of  the  terms  of  an  apprenticeship  agreement,  inasmuch  as  an  action 
cannot  be  brought  on  the  other  hand  against  an  infant  on  a  cove- 
nant to  serve.28 

In  Kentucky  it  is  held  that  the  circuit  court  has  no  jurisdiction  of 
a  petition  for  a  mandatory  injunction  directing  a  person  who  has 
the  unlawful  custody  of  an  apprentice  to  surrender  him  to  the 
master.29 

Allegations  of  Existence  and  Validity  of  Apprenticeship.  —  In  an  ac- 
tion for  harboring  an  apprentice  the  plaintiff  must  allege  the  tenor 
or  substance,  and  legal  effect  of  the  indenture  of  apprenticeship.30 

To  recover  for  work  and  labor  performed  by  the  alleged  appren- 
tice for  a  third  person  to  whom  the  apprentice  had  gone  after  aban- 
doning his  master,  the  plaintiff  must  aver  and  establish  the  existence 
of  a  valid  contract  of  apprenticeship  ;31  but  in  an  action  for  dam- 
ages for  enticing  away  an  apprentice,  an  apprenticeship  de  facto 
is  sufficient  to  entitle  the  master  to  recover.32 

Defenses.  —  No  Notice  of  Apprenticeship.  —  In  a  suit  to  recover  the 
value  of  services  of  an  apprentice  who  had  left  his  master,  it  is 
no  defense  that  the  defendant  did  not  know  that  he  was  an  ap- 
prentice.33 

Defective  Indentures  or  Apprenticeship  Proceedings  or  Bond.  —  The  per- 
son who  wrongfully  entices  an  apprentice  away  may  not  set  up 
the    defense    that    the    indentures    of    apprenticeship    were    void,34 


application  either  of  the  master  or  the 
apprentice. 

27.  Iron  Molders'  Union  v.  Allis- 
Chalmers  Co.,  166  Fed.  45,  91  C.  C.  A. 
631,  20  L.  R.  A.  (N.  S.)  315,  modifying 
decree,  150  Fed.  155. 

28.  DeFrancesco  v.  Barnum  (No.  1), 
43  Ch.  D.  165,  59  L.  J.  Ch.  151,  62  L. 
T.  40,  54  J.  P.  420,  38  W.  R.  187. 

29.  Brock  v.  Whittaker,  29  Ky.  L. 
Rep.  477,  93  S.  W.  623. 

30.  Where  a  plaintiff,  in  attempting 
to  conform  to  this  requisition,  averred 
"that  H  then  and  from  thence  hither- 
to" (that  is,  until  the  date  of  issuing 
the  writ),  was  his  apprentice,  his  state- 
ment is  falsified  by  proof,  which 
showed  that  the  contract  of  apprentice- 
ship had  ended  prior  to  that  time;  and 
those  words,  being  of  the  very  sub- 
stance of  the  contract  declared  on, 
could  not  be  rejected  as  surplusage, 
and,  therefore,  he  could  not  recover. 
Ferguson  v.  Tucker,  2  Har.  &  G.  (Md.) 
182. 

81.     Barton  v.  Ford,  35  Hun  (N.  Y.) 
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32,  citing  Gye  r.  Felton,  4  Taunt.  (Eng.) 
876;  Cox  v.  Muncey,  6  C.  B.  N.  S.  375, 
95  E.  C.  L.  375. 

32.  Barton  v.  Ford,  35  Hun  (N.  Y.) 
32. 

33.  Me.  —  Bowes  v.  Tibbets,  7  Me. 
457.  N.  Y.  —  James  v.  LeRoy,  6  Johns. 
274,  citing  Barber  V.  Dennis,  1  Salk.  68, 
91  Eng.  Reprint  63;  Hill  v.  Allen,  1 
Ves.  Sen.  83,  27  Eng.  Reprint  906;  1 
Comyn  on  Contracts  224,  225.  Vt. — 
Conant  V.  Raymond,  2  Aik.  243. 

34.  111. —  Hays  v.  Borders,  6  111.  46, 
enunciating  the  English  rule  and  citing 
Westerdell  v.  Dale,  7  T.  R.  306,  311,  101 
Eng.  Reprint  989;  Barber  v.  Dennis,  1 
Salk.  68,  91  Eng.  Reprint  63,  s.  c.  6  Mod. 
69,  87  Eng.  Reprint  828;  Keane  v.  Boy- 
cott, 2  H.  Black.  511;  Guppy  V.  Jen- 
nings, Anstr.  256.  Me.  —  Doane  v. 
Covel,  56  Me.  527.  N.  Y.  — Fowler  v. 
Hollenbeck,  9  Barb.  309. 

But  see  Harper  v.  Gilbert,  5  Cush. 
(Mass.)  417,  holding  that  it  is  a  de- 
fense that  the  indentures  of  apprentice- 
ship were  invalid  because  not  assented 
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or  that  they  were  not  signed  by  the  minor,35  or  that  they  do  not 
show  at  length  the  consideration  for  the  apprenticeship,39  or  that 
they  were  unreasonable  and  could  not  for  that  reason  be  enforced 
against  the  apprentice  or  the  parent,37  or  that  the  bond  was  de- 
fective or  wholly  wanting.38 

Misconduct  of  Apprentice. —  A  third  person  who  has  harbored  or 
maintained  an  apprentice  cannot  set  up  the  misconduct  of  the  ap- 
prentice as  a  justification  for  his  invasion  of  the  rights  of  the  mas- 
ter.39 

Payment  of  Wages  to  Apprentice.  - —  In  an  action  to  recover  the  value 
of  the  services  of  an  absconding  apprentice,  it  is  no  defense  that  the 
apprentice  had  been  paid  for  such  services.40 

Unsuccessfulness  of  Attempt.  —  Under  the  Illinois  statute  prescribing 
a  penalty  for  the  counseling,  persuading  or  enticing  an  apprentice 
away,  it  is  no  defense  that  defendant's  attempt  to  entice  away  was 
unsuccessful.41 

B.  Criminal  Actions.  —  At  common  law  the  enticing  away  of  an 
apprentice  was  not  an  indictable  offense.42 

But  in  various  jurisdictions  statutes  have  been  enacted  making  it  a 
criminal  offense  to  entice  away  or  to  harbor  another's  apprentice,43 
and  such  statutes  are  strictly  construed.44 

Invalidity  of  Indentures  no  Defense. —  On  an  indictment  for  harbor- 
ing an  apprentice  after  he  has  forsaken  the  service,  it  cannot  be 
set  up  as  a  defense  that  the  indentures  of  apprenticeship  did  not 
conform  to  the  statute,  that  question  being  collateral  and  inciden- 
tal, the  statute  providing  a  specific  remedy.45 


to  by  the  apprentice.  And  see  also  in 
this  connection,  Campbell  v.  Cooper,  34 
N.  H.  49. 

35.  Ivins  v.  Norcross,  3  N.  J.  L.  531; 
Lyon  v.  Whitrrore,  3  N.  J.  L.  413; 
Pierce  V.  Massenburg,  4  Leigh  (Va.) 
493,  26  Am.  Dec.  333. 

36.  Cox  r.  Muncey,  6  C.  B.  N.  S. 
375,  95  E.  C.  L.  375. 

37.  DeFrancesco  v.  Barnum  (No.  2), 
45  Ch.  D.  430,  63  L.  T.  438,  39  W.  K.  5. 

38.  Jones  v.  Mills,  13  N.  C.  540. 

39.  Dowd  v.  Davis,  15  N.  C.  61, 
citing  Rex  v.  Evered,  cited  in  16  East 
27,  104  Eng.  Reprint  999;  Gray  r. 
Cookson,  16  East  13,  104  Eng.  Reprint 
994;  Ascheroft  V.  Bertles,  6  T.  R.  652, 
101  Eng.  Reprint  753;  Barber  v.  Den- 
nis,  6   Mod.   69,  87  Eng.    Reprint   828; 


Smedley  v.   Gooden,  3  M.  &  S.    (Eng.) 
189. 

40.  Bardwell  r.  Purrington,  107 
Mass.  419. 

41.  Holliday  v.  Gamble,  18  HI.  35. 

42.  The  Queen  v.  Daniel,  6  Mod.  99, 
182,  87  Eng.  Reprint  856,  937. 

43.  See  the  codes  and  statutes  of  tha 
various  states. 

44.  See  Langham  v.  State,  55  Ala. 
114. 

Thus,  a  statute  making  it  a  penal  of- 
fense to  entice  away  "negro  or  mulat- 
to slaves  or  indented  servants,"  will 
not  be  enlarged  so  as  to  embrace  ap- 
prentices, there  being  a  clear  distinc- 
tion between  apprentices  and  servants. 
State  V.  Conover,  3  Har.   (Del.)  565. 

45.  State  V.  Hooper,  Houst.  Crim. 
Cas.  (Del.)   17. 
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I.  NATURE  OF.  —  A.  A  Contract.  —  A  submission  to  arbitration 
is  a  contract1  whereby  the  parties  thereto  unconditionally2  submit 
a  matter  in  dispute3  to  the  determination  of  an  arbitrator  or  arbi- 
trators,4 who  upon  a  consideration  of  the  facts  and  evidence  pre- 
sented to  them5  shall  make  a  decision  or  award  conclusive6  upon 
both  parties. 

An  agreement  merely  to  seek  the  advice,  opinion,  or  assistance 
of  a  third  person,7  or  to  refer  to  him  the  determination  of  a  single 
incidental  fact  or  question,8  is  not  a  submission.  The  whole  contro- 
versy must  be  submitted.9 


1.  U.    S.  —  District    of   Columbia    i 
Bailey,  171  U.  S.  161,  18  Sup.  Ct.  868, 
43   L.    ed.    118.      La.  —  Driggs    v.    Mor 
gan,  2  La.  Ann.  151.     N.  Y.  —  Howard 
V.  Sexton,  4  N.  Y.  157. 

See  also:  La.  —  Mever  v.  Ludeling, 
40  La.  Ann.  640,  4  So.  583.  N.  H.  — 
Whitcher  r.  Whitcher,  49  N.  H.  176,  6 
Am.  Eep.  486.  Pa.  —  McManus  r.  Mc 
Culloch,  6  Watts  357.  Vt.  —  Stewart  V. 
Cass,  16  Vt.  663,  42  Am.  Dec.  534. 

A  reference  required  by  statute  is 
not  a  submission  to  arbitration,  because 
it  is  not  the  voluntary  act  of  the 
parties.  Brown  &  Gordon  v.  United 
States,  7  Wall.  (U.  S.)  188,  19  L.  ed.  35; 
Chorpening  v.  United  States,  11  Ct.  CI. 
625. 

A  Statute  compelling  submission  to 
arbitration  is  unconstitutional.  St 
Louis,  I.  M.  &  S.  R.  Co.  V.  Williams,  49 
Ark.  492,  5  S.  W.  883.  See  In  re  Bill 
Relating  to  Arbitration,  9  Colo.  629,  21 
Pac.  474;  Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  v.  Garrett,  50  Ohio  St.  405,  34 
N.  E.  493. 

2.  Merritt  V.  Thompson,  27  N.  Y 
225. 

3.  Cothran  v.  Knox,  13  S.  C.  496 
See:  N.  J.  —  Phoenix  Iron  Cn.  r.  New 
York,  etc.  Chair  Co.,  27  N.  J.  L.  484. 
*T.  Y.  — Wood  r.  Lafayette,  46  N.  Y. 
484,  boundary  dispute.  N.  C.  —  Parrish 
v.  Strickland,  52  N.  C.  504.  But  see 
Brown  v.  Wheeler,  17  Conn.  345,  44  Am. 
Dec.  550. 

4.  See  Downing  r.  Lee,  98  Mo.  App. 
604,  73  S.  W.  721;  Williamson  v.  North 
Pac.  Lumb.  Co.,  42  Ore.  153,  70  Pac. 
387,  532  (an  agreement  by  one  party 
to  a  dispute  that  he  will" be  satisfied 
with  any  settlement  the  other  party 
might  make  for  him  is  not  a  submis- 
sion to  arbitration  but  is  merely  an 
agency). 

A  judge  may  be  an  arbitrator.  Ga. 
Bannigan  r.  Nelms,  106  Ga.  441,  32  S. 

38 


E.  337.  Md.  — State  r.  McCarty,  64 
Md.  253,  1  Atl.  116.  N.  Y.  — Hays  v. 
Hays,  23  Wend.  363. 

A  sheriff  is  an  arbitrator  where  a 
controversy  is  by  agreement  submitted 
to  his  decision.  Sharp  v.  Dusenbury, 
2  Johns.  Cas.   (N.  Y.)   117. 

5.  Backus  v.  Coyne,  35  Mich.  5.  See 
Bangor  Sav.  Bank  v.  Niagara  Falls  Ins. 
Co.,  85  Me.  68,  26  Atl.  991,  35  Am.  St. 
Rep.  341,  20  L.  R.  A.  650. 

6.  Brown  r.  Wheeler,  17  Conn.  345, 
44  Am.  Dec.  550;  Backus  V.  Coyne,  35 
Mich.  5. 

7.  Me.  —  McKinney  v.  Page,  32  Me. 
513.  Mass.  —  Thayer  p.  Bacon,  3  Allen 
163,  80  Am.  Dec.  59.  N.  C.  —  Wiiliams 
V.  Wood,  12  N.  C.  82.  Wis-.  — State  v. 
Maik,  113  Wis.  239,  89  N.  W.  183,  joint 
consultation   of  an  attorney. 

See:  U.  S.  —  Kelly  r.  Crawford,  5 
Wall.  785,  18  L.  ed.  562.  HI.  —  Stage 
V.  Gorich,  107  111.  361.  Ind.  —  Grimes 
r.  Blake,  16  Ind.  160.  Ky.  —  White- 
head v.  Darling,  9  Ky.  L.  Rep.  340,  5 
8.  W.  356. 

An  agreement  by  the  parties  to  a 
pending  suit  to  refer  the  settlement 
thereof  to  their  attorneys  does  not  con- 
stitute a  submission.  Slocum  r.  Mosh- 
er,  3  How.  Pr.  (N.  Y.)  198;  Weichardt 
V.  Hook,  83  Pa.  434. 

8.  Noble  V.  Grandin,  125  Mich.  383, 
84  N.  W.  465;  Birdsall  Co.  v.  Avres,  21 
N.  Y.  Supp.  898.  See:  N.  H.— Hale  v. 
Handy,  26  N.  H.  206.  N.  J.  — Phoenix 
Iron  Co.  V.  New  York,  etc.  Chair  Co., 
27  N.  J.  L.  484.  Va.— Baltimore,  etc. 
R.  Co.  V.  Polly,  14  Gratt.  447;  Bierly  v. 
Williams,  5  Leigh  700.  Eng.  —  Carus- 
Wilson  v.  Greene,  L.  R.  18  Q.  B.  D.  7, 
56  L.  J.  Q.  B.  530. 

9.  TJ.  S.  — The  Glencairn,  78  Fed. 
379;  Nutt  r.  United  States,  23  Ct.  CI. 
68.  Ala.  —  Ehrman  r.  Stanfield,  80  Ala. 
118.  Me. —  Bangor  Sav.  Bank  v. 
Niagara  Falls  Ins.  Co.,  85  Me.   68,  26 
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A  mere  appraiser  of  value  though  appointed  by  agreement  is  not 
an  arbitrator.10  But  a  dispute  as  to  value  may  nevertheless  be 
settled  by  submission  to  arbitration.11  The  proceedings  upon  a 
submission  are  not  judicial,12  although  analogous  thereto,13  and 
cannot  be  made  such  by  agreement  of  the  parties  even  though  the 
arbitrator  be  a  judicial  officer.14  On  the  other  hand,  an  agreement 
taking  a  case  from  the  jury  and  submitting  it  to  the  decision  of  the 
judge  does  not  constitute  an  arbitration  if  it  contemplates  action 
by  him  in  his  judicial  capacity,15  though  the  pendency  of  an  action 
does  not  prevent  the  submission  of  the  cause  of  action  to  arbitra- 
tion.16 

B.  Common  Law  and  Statutory  Arbitration.  —  A  submission  to 
arbitration  is  permissible  not  only  at  common  law,  but  is  also  gen- 
erally provided  for  and  regulated  by  statute.17  Persons  desiring  to 
arbitrate  may,  however,  follow  the  common-law  method,  notwith- 


Atl.  991,  35  Am.  St.  Rep.  341,  20  L.  E. 
A.  650.  N.  Y.  —  Garr  v.  Gomez,  9 
Wend.  649.  Pa.  —  Green,  etc.  Streets 
Pass.  R.  Co.  v.  Moore,  64  Pa.  79. 

10.  Cal.  —  California  Ann.  Conf.  V. 
Seitz,  74  Cal.  287,  15  Pac.  839.  Ga.— 
Willingham  v.  Veal,  74  Ga.  755.  111.— 
Pearson  v.  Sanderson,  28  111.  App.  571, 
affirmed,  128  111.  88,  21  N.  E.  200.  Me. 
See  Patterson  V.  Triumph  Ins.  Co.,  64 
Me.  500.  Mich.  —  Noble  v.  Grandin, 
125  Mich.  383,  84  N.  W.  465;  James  v. 
Schroeder,  61  Mich.  28,  27  N.  W.  850. 
Mo.  —  Leonard  v.  Cox,  64  Mo.  32; 
Curry  v.  Lackey,  35  Mo.  389;  Garred  v. 
Macey,  10  Mo.  161;  Downing  v.  Lee,  98 
Mo.  App.  604,  73  S.  W.  721.  N.  J.— 
Pintard  v.  Irwin,  20  N.  J.  L.  497.  E.  I. 
Flint  v.  Pearce,  11  R.  I.  576. 

But  see:  Ala.  —  Georgia  Home  Ins. 
Co.  v.  Kline,  114  Ala.  366,  21  So.  958. 
Minn. — Earle  V.  Johnson,  81  Minn.  472, 
84  N.  W.  332.  N.  Y.  —  Ef ner  v.  Shaw, 
2  Wend.  567;  VanCortlandt  v.  Under- 
hill,  17  Johns.  405;  Bradshaw  v.  Agri- 
cultural Ins.  Co.,  16  N.  Y.  Supp.  639. 
Wi3.  —  Stubbings  v.  McGregor,  86  Wis. 
248,  56  N.  W.  641;  Hopkins  v.  Gilman, 
22  Wis.  476. 

The  authorities  are  conflicting  as  to 
whether  appraisers  or  valuers  are  also 
arbitrators.  Bangor  Sav.  Bank  v. 
Niagara  F.  Ins.  Co.,  85  Me.  68,  26  Atl. 
991,  35  Am.  St.  Rep.  341,  20  L.  R.  A. 
650. 

11.  Missouri,  K.  &  T.  R.  Co.  v.  El- 
liott, 56  Fed.  772;  Gas  Co.  v.  Wheeling, 
8  W.  Va.  320;  Dickinson  v.  Chesapeake 
&  O.  R.  Co.,  7  W.  Va.  390. 

12.  Crook  v.  Chambers,  40  Ala.  239; 
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Hays  v.  nays,  23  Wend.  (N.  Y.)  363. 

See:  Mo.  —  Rennett's  Admr.  v.  Rus- 
sell's Admr.,  34  Mo.  524;  Triplett  V. 
Sims,  89  Mo.  App.  326.  N.  Y.  —  Phil- 
lips v.  Rouss,  7  N.  Y.  St.  378.  Pa.— 
Climenson  V.  Climenson,  163  Pa.  451,  30 
Atl.  148. 

13.  See  Bennett's  Admr.  v.  Russell's 
Admr.,  34  Mo.  524. 

14.  Brannigan  v.  Nelms,  106  Ga.  441, 
32  S.  E.  337;  Strite  v.  Reiff,  55  Md.  92. 

Compare  Heckers  V.  Fowler,  2  Wall. 
(U.  S.)  123,  17  L.  ed.  759,  and  the  title 
"Reference." 

15.  111. — Brown  v.  Galesburg  Pressed 
Brick  &  T.  Co.,  132  111.  648,  24  N.  E. 
522.  N.  Y.  —  Tucker  v.  Tucker,  4  Abb. 
Dec.  428.  S.  D.  — Randall  v.  Burk 
Twp.,  4  S.  D.  337,  57  N.  W.  4. 

But  see  Gwynn  v.  O'Hern,  72  Pa.  29, 
holding  that  an  agreement  at  the  end 
of  the  trial,  but  before  verdict,  to  with- 
draw the  case  from  the  jury  and  sub- 
mit the  decision  thereof  to  the  judge 
is  a  submission  to  arbitration. 

16.  Ga.  —  Tison  v.  Sellars,  40  Ga. 
710.  HI.  — Shirk  v.  Trainer,  20  111.  302. 
N.  C.  —  Middleton  v.  Wilmington  &  W. 
R.  Co.,  95  N.  C.  167.  Pa.  — Massey  v. 
Thomas.  6  Binn.  333;  Remington  v. 
Morris,  2  Grant  Cas.  457. 

See  Galloway's  Heirs  v.  Hill,  4  Bibb 
(Ky.)  475.  But  see  Daggy  V.  Cronnelly, 
20  Ind.  474. 

A  case  on  appeal  may  be  submitted 
to  arbitration.  Carpentier  r.  Delaware 
Ins.  Co.,  2  Binn.  (Pa.)  264;  McGinnis 
v.  Curry,  13  W.  Va.  29. 

17.  See  eases  following. 
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standing  the  existence  of  such  a  statute,18  unless  its  terms  are  such 
as  to  embrace  all  arbitrations.19  And  where  the  proceedings  have 
not  been  in  accordance  with  the  statute  they  may  nevertheless  be 
sustained  as  a  common  law  arbitration,20  except  where  the  parties 
have  indicated  by  their  agreement  or  otherwise  that  they  are  to 
be  governed  by  the  statute.21 

The  statute  does  not  take  from  an  arbitration  its  common-law 
effect;22  but  a  party  must  elect  whether  he  will  proceed  upon  it 
in  the  common  law  or  in  the  statutory  way.23  "Where,  however, 
only  a  portion  of  the  matters  covered  by  an  award  could  be  sub- 
mitted under  the  statute,  the  method  provided  by  it  may  be  fol- 
lowed as  to  such  portion  and  the  remainder  may  be  enforced  as  at 
common  law.24 

II.  PROCEEDINGS  BEFORE  ARBITRATORS  AND  UMPIRES. 
A.  Joint  Action  of  Arbitrators.  —  1.  General  Rule.  —  The  arbitra- 


18.  Ala.  —  Shaw  v.  State,  125  Ala. 
80,  28  So.  390.  Ark. —  Wilkes  v.  Cot- 
ter, 28  Ark.  519.  Colo.  —  McClelland 
v.  Hammond,  12  Colo.  App.  82,  54  Pac. 
538.  Ind.— Webb  v.  Zeller,  70  Ind.  408; 
Miller  v.  Goodwine,  29  Ind.  46.  la.— 
Foust  V.  Hastings,  66  Iowa  522,  24  N. 
W.  22;  Conger  v.  Dean,  3  Iowa  463,  66 
Am.  Dec.  93.  Ky. — Thomasson  v.  Risk, 
11  Bush  619;  Poggenburg  v.  Connuff,  23 
Ky.  L.  Rep.  2463,  67  S.  W.  845.  Me.— 
Day  v.  Hooper,  51  Me.  178.  Mich.— 
Galloway  v.  Gibson,  51  Mich.  135,  16 
N.  W.  310.  Mo.  —  Williams  v.  Perkins, 
83  Mo.  379;  Triplett  v.  Sims,  89  Mo. 
App.  326.    Neb.  —  Burkland  v.  Johnson, 

50  Neb.  858,  70  N.  W.  388.  N.  H.— 
Dorr  v.  Hill,  62  N.  H.  506.  N.  Y.  — 
New  York  Lumb.  Co.  V.  Schnieder,  119 
N.  Y.  475,  24  N.  E.  4;  Britton  v. 
Hooper,  25  Misc.  388,  55  N.  Y.  Supp. 
493;  Cutter  v.  Cutter,  48  N.  Y.  Super. 
470.  Ohio.  —  State  v.  Jackson,  36  Ohio 
St.  281;  Brown  r.  Kincaid,  Wright  37. 
Pa.  —  McCune  v.  Lytle,  197  Pa.  404,  47 
Atl.  190.  Tex. —  Hurst  v.  Funston 
(Tex.  Civ.  App.),  91  S.  W.  319.  Vt.  — 
Powers  v.  Douglass,  53  Vt.  471,  38  Am. 
Rep.  699.    W.  Va.  —  Turner  v.  Stewart, 

51  W.  Va.  493,  41  S.  E.  924.  Wis. — 
Allen  v.  Chase,  3  Wis.  249. 

See  Hartford  F.  Ins.  Co.  v.  Bonner 
Merc.  Co.,  44  Fed.  151,  11  L.  R.  A.  623; 
Peachv  v.  Ritchie,  4  Cal.  205. 

19.  See  Wolfe  v.  Hyatt,  76  Mo.  156; 
Day  v.  Hammond,  57  N.  Y.  479,  15  Am. 
Rep.  522;  Bulson  v.  Lohnes,  29  N.  Y. 
291. 

20.  Ala.  —  Lamar  v.  Nicholson,  7 
Port.    158.     Ark.  —  Collins   v.  Karatop- 


sky,  36  Ark.  316.  Cal.  —  Kreiss  v. 
Hotaling,  96  Cal.  617,  31  Pac.  740.  Ga. 
Osborn  Mfg.  Co.  v.  Blanton,  109  Ga. 
196,  34  S.  E.  306.  111.  —  Eisenmeyer 
».  Sauter,  77  111.  515;  Smith  v.  Doug- 
lass, 16  111.  34.  la.  — Fink  v.  Fink,  8 
Iowa  312.  Me. — Day  r.  Hooper,  51  Me. 
178.  Mass.  —  Shearer  v.  Mooers,  19 
Pick.  308.  Mich.  —  Sawyer  v.  McAdie, 
70  Mich.  386,  38  N.  W.  292.  Neb. — 
Tynan  v.  Tate,  3  Neb.  388.  N.  Y.— 
Burnside  V.  Whitney,  21  N.  Y.  148. 
N.  C  — Gibbs  V.  Berry,  35  N.  C.  388. 
N.  D.  —  Gessner  v.  Minneapolis,  etc.  R. 
Co.,  15  N.  D.  560,  108  N.  W.  786.  Pa. 
Climenson  v.  Climenson,  163  Pa.  451,  30 
Atl.  148.  Tex.  —  Hurst  V.  Funston 
(Tex.  Civ.  App.),  91  S.  W.  319.  Wis.— 
Darling  v.  Darling,  16  Wis.  644. 

21.  Cal.  —  Williams  v.  Walham,  9 
Cal.  142.  Colo.  —  Hepburn  v.  Jones,  4 
Colo.  98.  Ind. —  Bash  v.  Van  Osdol,  75 
Ind.  186;  Boots  v.  Canine,  58  Ind.  450. 
Ky.  —  Sims  t\  Banta,  9  Ky.  L.  Rep.  286. 
Me.  —  Sargent  v.  Hampden,  32  Me.  78. 
Mass.  —  Deerfield  v.  Arms,  20  Pick. 
480,  32  Am.  Dec.  228.  Minn.  — Hold- 
ridge  v.  Stowell,  39  Minn.  360,  40  N.  W. 
259.  Pa.  —  Benjamin  V.  Benjamin,  5 
Watts  &  S.  562. 

22.  Ind.  —  Griggs  v.  Seeley,  8  Ind. 
264.  N.  Y.  —  Burnside  r.  Whitney,  21 
N.  Y.  148.  Pa. —  McCune  r.  Lytle,  197 
Pa.  404,  47  Atl.  190.  W.  Va.  —  Turner 
v.  Stewart,  51  W.  Va.  493,  41  S.  E.  924. 

But  see  Older  v.  Quinn,  89  Iowa  445, 
56  N.  W.  660. 

23.  Hume  r.  Hume,  3  Pa.  144. 
See  infra,  TV. 

24.  Dorr  v.  Hill,  62  N.  H.  506.     See 
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tors  must  each  be  present  at  every  meeting,  and  participate  there- 
in- for  the  parties  are  entitled  to  have  recourse  to  the  arguments, 
experience,  and  judgment  of  each  arbitrator  at  every  stage  of  the 
proceedings  brought  to  bear  on  the  minds  of  his  fellow  _  judges,_  so 
that  by  conference  they  shall  mutually  assist  each  other  in  arriving 
at  a  just  conclusion.25  And  this  rule  applies  as  well  where  a  third 
arbitrator  or  umpire  is  called  in,26  and  as  well  in  those  cases  where 
a  majority  are  authorized  to  make  an  award  which  shall  be  bind- 
ing upon  the  parties  to  the  submission,  as  where  entire  unanimity  is 
required.27 


also  Coulter  V.  Hitchens,  3  Harr.  (Del.) 
70;  Kincaid  v.  Smith,  4  Humph.  (Tenn.) 
151. 

25.    Ala.  —  McCrary  v.  Harrison,  36 
Ala   577.    111.  —  Vessel  Owners '  Towing 
Co.  V.  Taylor,  126  111.  250,  18  N.  E.  663; 
Smith  v.  Smith,  28  111.  56,  60;  Citizens 
Ins.  Co.  V.  Hamilton,  48  111.  App.  593. 
Ind, —  Baker    v.    Farmbrough,    43    Ind. 
240  (holding  the  case  of  Kile  v.  Chapin, 
9  Ind.  150,  apparently,  but  not  in  real- 
ity, in  conflict);   The  Jeffersonville  E. 
Co.  V.  Mounts,  7  Ind.  669;   Heritage  v. 
State,  43  Ind.  App.  595,  88  N.  E.   114. 
la.  — Kent  v.  French,  76  Iowa  187,  40 
N.  W.  713.     Ky.  —  Henderson  v.  Buck- 
ley, 14  B.  Mon.  292.     Me.  —  Thompson 
v.  Mitchell,  35  Me.  281;  Cumberland  v. 
North  Yarmouth,  4  Me.  459.     Mass.— 
Doherty  v.  Doherty,  148  Mass.  367,  19 
N.  E.  352;  Campbell  v.  Upton,  113  Mass. 
67;  Short  v.  Pratt,  6  Mass.  496;  Carpen- 
ter  v.    Wood,    1    Mete.    409.      Miss. — 
Harvin  v.  Denton,  87  Miss.  238,  39  So. 
456.     Mo.  —  Shores   v.   Bowen,   44   Mo. 
396;    Bowen   v.   Lazalere,    44   Mo.   383. 
Mont.  —  Dunphy  V.  Ford,  2  Mont.  300. 
N.  J.  —  Barr  v.  Chandler,  47  N.  J.  Eq. 
532,  20  Atl.  733;  Moore  V.  Ewing,  1  N. 
J.  L.  167.     N.  Y.  —  Ackley  v.  Finch,  7 
Cow.  290;  Mclnroy  v.  Benedict,  11  Johns. 
402.      See   Harris   v.   Norton,    7   Wend. 
534.     Pa.  —  Bartolett  v.  Dixon,  73  Pa. 
129.     E.  I.  —  Wood  v.  Helme,  14  E.  I. 
325,     330.       Tenn.  —  Palmer     v.     Van 
Wyck,    92    Tenn.    397,    21    S.    W.    761, 
citing  Morse  Arb.,  p.   152.     Vt.  —  Eix- 
ford  v.  Nye,  20  Vt.  132;  Blin  v.  Hay, 
2  Tyler  304,  4  Am.  Dec.  738.     Wis. — 
Canfield  v.   Watertown  F.  Ins.   Co.,  55 
Wis.  419,  13  N.  W.  252,  statute.    Eng.— 
Lord  v.  Lord,  5  El.  &  Bl.  404,  1   Jur. 
(N.  S.)  893,  26  L.  J.  Q.  B.  34,  3  Wkly. 
Eep.  553,  85  E.  C.  L.  404;  Peterson  v. 
Ayre,  15  C.  B.  724,  80  E.  C.  L.  723,  23 
L.  J.  C.  PI.  129;  Plews  v.  Middleton,  6 
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Q.  B.  845,  852,  51  E.  C.  L.  845;  Hinton 
v.  Mead,  1  Jur.  (N.  S.)  46. 

Joint  Action  Eequired  in  Appointment 
of  Umpire.  —  Lord  v.  Lord,  5  El.  &  Bl. 
404,  85  E.  C.  L.  404. 

26.  Palmer  v.  Van  Wyck,  92  Tenn. 
397,  21  S.  W.  761;  Peterson  v.  Ayre, 
15  C.  B.  724,  80  E.  C.  L.  723,  23  L.  J. 
C.  PI.  129. 

In  Walker  v.  City  Council,  Bailey 
Eq.  (S.  C.)  443,  it  was  held  that  com- 
missioners mutually  appointed  by  the 
owner,  and  the  city  council  of  Charles- 
ton, under  the  Act  of  1817,  to  value 
a  lot  of  land  taken  to  widen  a  street, 
are  governed  by  the  rules  which  apply 
to  arbitrators;  and  that  where  the 
owner  consented  to  the  appointment  of 
an  umpire,  on  the  condition  that  all 
of  the  commissioners  on  his  part  should 
be  present  at  the  examination  of  the 
umpire,  which  was  agreed  to  by  the 
commissioners  on  the  part  of  the  city 
council,  and  the  umpire  rendered  his 
decision  after  hearing  only  one  of  the 
commissioners  on  the  part  of  the 
owner,  and  in  the  absence  of  the  two 
others,  the  award  was  not  binding  on 
the  owner.  The  court  said:  "When 
a  course  of  proceedings  is  prescribed 
to  an  arbitrator  by  the  consent  of 
the  parties,  or  he  engages  to  pursue 
a  particular  course,  which  the  parties 
think  material  to  their  interests,  and 
which  may  be  material,  he  is  not 
afterwards  at  liberty  to  depart  from 
it." 

And  see  cases  in  the  next  note  suc- 
ceeding. 

Where  the  submission  expressly  stip- 
ulates that  the  arbitrators  shall  view 
the  premises  under  consideration,  this 
will  be  construed  as  including  a 
third  arbitrator.  Palmer  v.  Van  Wyck, 
92  Tenn.  397,  21  S.  W.  761. 
27.     Lyon    v.    Blossom,    4    Duer    (N. 
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In  consultations  after  the  evidence  is  closed,  all  the  arbitrators  must 
meet,28  and  this  is  true,  though  the  submission  provides  that  the 
award  of  a  majority  shall  be  final,29  unless  one  refuses  after  notice 
to  attend.30 

2.  Execution  of  Award.  —  Even  when  the  award  is  made  by  all 
the  arbitrators,  whether  two  or  three,  who  have  authority  to  make 
it,  as  its  execution  is  in  the  nature  of  a  judicial  act,  implying  and 
requiring  deliberation,  the  better  opinion  seems  to  be  that  it  must 
be  executed  by  all  at  the  same  time  and  place,  or,  at  least,  that 
all  must  be  present  at  its  execution  by  each.31 

Time  and  Place  of  Signing.  —  The  authorities  are  conflicting  upon 
the  question  as  to  whether  it  is  necessary  for  all  the  arbitrators  to 
sign  the  award  at  the  same  time  and  place.  In  most  jurisdictions 
it  is  held  to  be  necessary,32  while  in  others  it  is  said  to  be  sufficient 
that  the  award  was  signed  by  the  arbitrators  after  their  work  is 
completed  and  their  deliberations  are  closed,  although  on  different 
occasions,  or  at  different  places.33 

3.  Proving  Joint  Action.  —  a.  General  Rule.  —  The  evidence  must 


Y.)   318,  325;  Wood  v.  Helme,  14  E.  I. 
325,  330. 

Where  a  hearing  is  had  before  two 
arbitrators  and  a  disagreement  follows, 
whereupon  a  third  is  called,  a  sug- 
gestion that  as  all  three  finally  joined 
in  the  award,  and  as  there  was  a  hear- 
ing before  a  majority,  it  was  good, 
cannot  avail.  Tiffany  r.  Coffey,  142 
Mo.  App.  210,  125  S.  W.1178,  where 
the  court  said:  "The  parties  have  a 
right  to  the  advantage  of  a  proper 
conference  of  all  the  arbitrators,  that 
each  may  have  the  advantage  of  the 
judgment  of  the  other.  Such  judgment 
cannot  be  properly  formed,  except  upon 
a  legal  hearing.  Though  a  majority 
who  have  given  a  proper  hearing  may 
finally  agree,  such  agreement  may  have 
been  —  presumably  is  —  influenced  by 
the  third  man.  It  seems  to  have  been 
so   in   this   case." 

28.  Me.  —  Cumberland  v.  North  Yar- 
mouth, 4  Me.  459.  Mass.  —  Doherty  v. 
Doherty,  148  Mass.  367,  19  N.  E.  352; 
Campbell  r.  Upton,  113  Mass.  67; 
Haven  v.  Winnisimmet  Co.,  11  Allen 
377,  87  Am.  Dec.  723.  N.  J.  — Barr 
r.  Chandler,  47  X.  J.  Eq.  532,  20  Atl. 
733.  Eng.  —  In  re  Beck,  1  C.  B.  (N. 
S.)  695,  87  E.  C.  L.  695.  Can. — 
Ritchie   v.  Snowball,  26   N.  Bruns.   258. 

29.  Ala. — McCrary  v.  Harrison,  36 
Ala.  577.  Ind. — Jeffersonville  R.  Co. 
r.  Mounts,  7  Ind.  669.  Mass. — Dohertv 
r.  Doherty,  148  Mass.  367,  19  N.  E. 
352    (where   it   was  said   that   the   ab-. 


sent  arbitrator  might  have  drawn  his 
brethren  to  a  different  opinion) ;  Haven 
v.  Winnisimmet  Co.,  11  Allen  377,  87 
Am.  Dec.  723.  Can.  — Jekyll  v.  Wade, 
8  Grant  Ch.  (U.  C.)  363;  Martin  v. 
Kergan,   2  Ont.  Pr.  370. 

30.  U.  S.  —  Colombia  v.  Cauca  Co., 
190  U.  S.  524,  23  Sup.  Ct.  704,  47  L. 
ed.  1159;  Knuckle  V.  Knuckle,  1  Dall. 
364,  1  L.  ed.  178.  Me.  —  Cumberland  v. 
North  Yarmouth,  4  Me.  459.  Mass.  — 
Doherty  V.  Doherty,  148  Mass.  367,  19 
X.  E.  352;  Maynard  v.  Frederick,  7 
Cush.  247.  N.  Y.  —  Battey  r.  Button,  13 
Johns.  187.  S.  C.  —  Greenville  County 
r.  Spartanburg  Countv,  62  S.  C.  105, 
40  S.  E.  147.  Tex.  — King  v.  Grey, 
31  Tex.  22.  Eng.  — Young  r.  Bulman, 
13  C.  B.  623,  76  E.  C.  L.  623.  Can. — 
Doberer  v.  Megaw,  34  Can.  Sup.  Ct. 
125. 

31.  Lyon  v.  Blossom,  4  Duer  (N. 
Y.)  318,  325;  Stalworth  v.  Inns,  13 
Mees.  &  W.  466,  2  D.  &  L.  428,  14 
L.  J.  Exch.  81,  9  Jur.  285;  Peterson 
v.  Ayre.  15  C.  B.  724,  80  E.  C.  L.  723. 

32.  Ind.  —  Jeffersonville  R.  Co.  V. 
Mounts,  7  Ind.  669.  Mich. —  French 
V.  Butler,  39  Mich.  79.  Miss.  —  Har- 
vin  v.  Denton,  87  Miss.  238,  39  So. 
456.  N.  J.  —  Moore  v.  Ewing,  1  N. 
J.  L.  167.  Eng.  — Lord  v.  Lord,  5  El. 
&  Bl.  404,  85  E.  C.  L.  404;  Peterson 
V.  Avre,  15  C.  B.  724,  80  E.  C.  L.  723; 
Eads  v.  Williams,  24  L.  J.  Ch.  531. 

33.  m.  —  Steere  v.  Brownell,  113 
111.    415.     Mass.  —  Campbell    v.    Upton, 
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generally  show  that  all  the  arbitrators  acted,34  and  although  the 
fact  that  all  of  three  arbitrators  were  present  at  the  hearing  is  suffi- 
ciently proved  by  a  statement  in  the  award  to  that  effect,35  it  is  not 
necessary  that  the  fact  should  appear  upon  the  face  of  the  award; 
it  may  be  shown  by  evidence  aliunde.36 

b.  Presumption  as  to  Regularity.  —  In  some  cases  it  is  held  that 
if  a  majority  have  power  to  make  an  award  and  do  make  one,  the 
presumption  is  that  the  hearing,  consultation  and  execution  were 
regular,  and  that  the  minority  have  refused  to  join  in  the  award.37 

4.  Effect  of  Failure  or  Refusal  To  Act.  —  If  one  of  the  arbitra- 
tors resigns  before  a  submission  or  a  resubmission  of  the  matters 
in  controversy  is  received,  the  remaining  arbitrators  are  generally 
without  power  to  render  a  valid  award.38  But  it  has  been  said 
that  there  is  much  reason  for  holding  that  an  arbitrator  cannot  be 
allowed  to  withdraw  during  the  hearing  so  as  to  defeat  the  arbitra- 
tion;39 and  an  arbitration  cannot  be  defeated,  after  it  has  been 
properly  submitted,  by  the  withdrawal  of  one  of  the  arbitrators  dur- 
ing their  private  consultations.40 

5.  Waiver  of  Right  to  Hearing  Before  All.  —  The  parties  may 
expressly  stipulate  for  a  hearing  before  less  than  all  of  the  arbi- 
trators,41 as  for  example,  by  inserting  a  clause  in  the  submission 
authorizing  any  two  of  three  arbitrators  to  act  after  notifying  the 
third  to  attend.42  And  by  proceeding  to  trial  without  raising  any 
objection  on  account  of  the  absence  of  an  arbitrator,  the  parties 


113  Mass.  67,  citing  many  local  cases; 
Sperry  v.  Kicker,  4  Allen  17.  Miss. — 
Mississippi  Cotton  Co.  v.  Buster,  84 
Miss  91,36  So.  146.  Can. —  Williams 
V.  Squair,  10  U.  C.  Q.  B.  24. 
'  34.  Hoffman  v.  Hoffman,  26  N.  J. 
L.  175. 

35.  Thompson  v.  Mitchell,  35  Me. 
281;  Sperry  v.  Kicker,  4  Allen 
(Mass.)   17. 

36.  Hoffman  V.  Hoffman,  26  N.  J. 
L.  175;  Rogers  v.  Tatum,  25  N.  J.  L. 
281;  Ackley  v.  Finch,  7  Cow.  (N.  Y.) 
290. 

Parol  evidence  admissible  to  show 
that  all  acted.  Ind.  —  Buxton  v.  How- 
ard, 38  Ind.  109.  N.  J. —  Hoffman  v. 
Hoffman,  26  N.  J.  L.  175.  N.  Y.— 
Schultz  v.  Halsey,  3  Sandf.  (N.  Y.) 
405. 

37.  Bartolett  V.  Dixon,  73  Pa.  129; 
Robinson  v.  Bickley,  30  Pa.  384;  Bach- 
elder  Admr.  v.  Wallace,  1  Wash.  Ter. 
107. 

Presumption  Not  Rebutted  by  Ab 
sence  of  Third  Arbitrator  at  the  Time 
the  Award  Was  Signed.  —  Proof  that 
one  of  the  arbitrators  was  absent  at 
the  time  the  award  was  signed,  does 
not  overcome  the  presumption  in  favor 
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of  its  regularity;  for  he  may  have  had 
notice  to  attend,  or  may  have  refused 
to  act  further,  and  in  either  case  the 
award  is  valid  without  his  attendance. 
Robinson  v.  Bickley,  30  Pa.  384. 

38.  Kent  v.  French,  76  Iowa  187, 
40  N.  W.  713;  Cary  v.  Bailey,  55  Iowa 
60,  7  N.  W.  410.  But  see  Hewitt  v. 
Craig,  86  Ky.  23,  5  S.  W.  280. 

39.  Kile  v.  Chapin,  9  Ind.  150;  Cary 
r.  Bailey,  55  Iowa  60,  7  N.  W.  410 
See  Stiles  v.  Hanover"  Turnpike  Road. 
10  Serg.  &  R.  (Pa.)  286. 

40.  Niagara  Fire  Ins.  Co.  v.  Boon 
76  Ark.  153,  88  S.  W.  915,  citing 
Ostrander  on  Fire  Ins.,  §  291. 

41.  Ind.  —  See  Baker  v.  Farmbrough, 
43  Ind.  240.  Mo.  —  Hinkle  v.  Harris, 
34  Mo.  App.  223.  Pa.  —  Lattimore  v. 
Martin,  Add.  11.  Vt.  —  Howard  v 
Couro,  2  Vt.  492.  Can.  —  Wier  v.  Cum- 
minger,    2    Russ.    &    C.    (Nova    Scotia) 

42.  N.  J.  —  Hoff  r.  Taylor,  5  N.  J. 
L.  957,  stating  the  origin  of  the  rule. 
N.  Y.  —  Bulson  v.  Lohnes,  29  N  Y 
291.  Eng.  —  Dalling  v.  Matchettl 
Barnes  U.  C.  57,  Willes  215,  the  lead- 
ing case  upon  this  subject. 


ARBITRATION 


599 


will  be  deemed  to  have  waived  their  rights.43  But  the  fact  that 
the  submission  provides  for  a  majority  award  will  not  authorize 
a  hearing  before  any  number  of  arbitrators  less  than  all.44 

B.  Notice  to  Arbitrators  of  Hearing.  —  Due  notice  of  the  time  and 
place  of  every  joint  meeting  of  arbitrators  must  be  given  to  each,4" 
and  although  the  refusal  of  one  of  three  to  attend  may  not  vitiate 
an  award,  yet  an  award  made  by  two,  without  due  notice  to  the 
third,  is  certainly  void.48  And  the  fact  that  there  was  a  previous 
dissent  on  the  part  of  such  absent  third  arbitrator  from  the  opinion 
of  the  majority  affords  no  reason  for  an  omission  to  notify  him. 
The  importance  of  his  presence  is  rather  increased  by  that  fact.47 

An  umpire  must  give  notice  to  the  arbitrators  of  the  time  and  place  of 
his  proceedings  to  act  upon  the  matter  submitted.48 


43.  Colo.  —  Glass-Pendery  Consol. 
Min.  Co.  v.  Meyer  Min.  Co.,  7  Colo. 
51,  1  Pac.  443.  "  Ga.  —  Akridge  v.  Pa- 
tillo,  44  Ga.  585.  111.  — White  v.  Rob- 
inson, 60  111.  499.  Vt.  —  Howard  v. 
Couro,  2  Vt.  492.  Can.  —  Doberer  v. 
Megaw,   34  Can.   Sup.   Ct.   125. 

Compare  Loring  P.  Alden,  3  Mete. 
(Mass.)  576,  wherein  it  is  said  that  the 
fact  that  "the  parties  appeared  be- 
fore two  of  the  arbitrators  named  in 
the  written  submission,  and  made  no 
objection  to  the  hearing  before  them, 
when  the  books,  papers  and  accounts 
of  the  parties  were  laid  before  the 
two  arbitrators  for  their  examination, 
in  the  absence  of  the  third  arbi- 
trator, is  not  sufficient  evidence  to 
warrant  the  inference  that  there  was 
a  subsequent  agreement  of  the  parties 
to  submit  their  claims  to  the  two  ref- 
erees only.  To  justify  such  an  infer- 
ence, if  it  may  be  justified  by  law 
in  any  like  case,  the  evidence  must 
be  clear,  and  the  implication  must 
be  strong  and  free  from  all  doubt." 

Where  the  order  of  submission  pro- 
vides for  the  calling  in  of  a  third 
arbitrator  proceeding  to  trial  before  the 
two  original  arbitrators  is  a  waiver  of 
the  right  to  have  the  third  called  in. 
Badders  r.  Davis,  88  Ala.  367,  6  So. 
834. 

Where  a  party  appears  and  files  a 
written  protest  against  proceeding  with 
the  hearing  before  two  of  the  three 
arbitrators,  by  subsequently  participa- 
ting in  the  hearing,  he  does  not  waive 
his  right  to  object  to  the  award  on 
this  ground.  Kent  r.  French,  76  Iowa 
187,  40   X.   W.   713. 

44.  Ala.  —  McCrary  P-  Hgrrison,  36 
Ala.  577.     Conn.  — In  re  Curtis   Castle, 


64  Conn.  501,  30  Atl.  769,  42  Am.  St. 
Rep.  200.  la.  —  Kent  v.  French,  76 
Iowa  187,  40  N.  W.  713.  La. —Porter 
v.  Dugat,  12  Mart.  245.  Mass.  —  Do- 
herty  P.  Dohertv,  148  Mass.  367,  19 
X.  E.  352.  Mont.  —  Dunphy  P.  Ford,  2 
Mont.  300.  N.  J.  — Hoffman  P.  Hoff- 
man, 26  X.  J.  L.  175.  N.  Y.  —  Ackley 
P.  Finch,  7  Cow.  290.  Pa.  —  Bartolett 
r.  Dixon,  73  Pa.  129.  Vt.  — Rixford 
v.  Nye,  20  Vt.  132.  Eng.  — Pering  v. 
Keymer,  3  A.  &  E.  245.  4  L.  J.  K.  B.  98, 
30  E.  C.  L.  88;  Burton  v.  Knight,  2 
Vern.  474,  1  Eq.  Cas.  Abr.  50,  23  Eng. 
Reprint  929.  Can.  —  Freeman  r.  On- 
tario, etc.  R.  Co.,  6  Ont.  413;  Raymond 
v.  Luke,  2  X.  Bruns.  205. 

45.  Ky.  —  Banton  v.  Gale,  6  B.  Mon. 
260.  Mass.  —  Dohertv  P.  Dohertv,  148 
Mass.  367,  19  X.  E.  352.  N.  Y.— Lyon 
p.  Blossom,  4  Duer  318,  325.  Term. — 
Mullins  P.  Arnold,  4  Sneed  262. 

46.  Ala.  —  McCrary  P.  Harrison,  36 
Ala.  577.  N.  Y.  —  Lyon  v.  Blossom,  4 
Duer  318,  325  (citing  manv  local  cases) ; 
Jordan  v.  Hyatt,  3  Barb.  275.  Tenn.— 
Mullins  v.  Arnold,  4  Sneed  262.  Vt.  — 
Blin  v.  Hay,  2  Tyler  304,  4  Am.  Dec. 
738.  Eng.  —  Pering  r.  Keymer,  3  Ad. 
&  El.  245,  30  E.  Cr  L.  88. 

Though  the  submission  contains  an 
ita  quod  clause  authorizing  any  two  of 
three  to  act,  notice  must  be  given  to 
the  absent  arbitrator,  or  the  award 
will  be  invalid.  Hoff  v.  Taylor,  5  X. 
J.  L.  957;  Dalling  P.  Matchett,  WilleS 
(Eng.)   215. 

47.  McCrary  P.  Harrison,  36  Ala. 
577. 

48.  Thornton  P.  Chapman,  2  Cranch 
C.  C.  244,  23  Fed.  Cas.  Xo.  13,997. 
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C.  Right  of  Parties  To  Attend  and  Be  Heard.  —  1.  Before  Arbi- 
trators. —  a.  In  General.  —  Arbitration  is  a  proceeding  strictly  inter 
partes.*9  Both  the  parties  are  entitled  to  be  present  before  and 
to  be  heard  by  arbitrators  while  matters  in  dispute  are  under  sub- 
mission,50 and  the  question  as  to  whether  the  arbitrators  intended  to 
act  unfairly  in  refusing  to  hear  the  parties  is  an  immaterial  one.61 
It  is  only  in  their  deliberations  and  in  making  up  their  award  that 
parties  can  be  excluded  from  the  presence  of  the  arbitrators.62 


49.  Graham  v.    Graham,   12  Pa.   128. 

50.  Ala.  —  Eosenau  v.  Legg,  82  Ala. 
568,  2  So.  441.  Ark.  — Couch  v.  Har- 
rison, 68  Ark.  580,  60  S.  W.  957.  Cal. 
Curtis  V.  Sacramento,  28  Pac.  108. 
Conn.  —  Bray  v.  English,  1  Conn.  498, 
where  it  is  said  to  be  the  duty  of 
the  parties  to  appear  before  arbitrators 
and  proceed  to  trial.  Ga.  —  Jackson  v. 
Koane,  90  Ga.  669,  16  S.  E.  650,  35 
Am.  St.  Eep.  238.  111.  —  Macdonald  v. 
Bond,  195  111.  122,  62  N.  E.  881;  Citi- 
zens Ins.  Co.  I'.  Hamilton,  48  111.  App. 
593.  la.  —  Dormoy  v.  Knower,  55  Iowa 
722,  8  N.  W.  670;  Sullivan  v.  Fink,  3 
Iowa  66.  La.  —  Dreyf ous  v.  Hart,  36 
La.  Ann.  929.  Md.  —  Wilson  v.  Boor, 
40  Md.  483;  Sisk  v.  Garey,  27  Md.  401. 
Mass.  —  Billings  v.  Billings,  110  Mass. 
225;  Page  v.  Eanstead,  10  Allen  295; 
Lincoln  v.  Taunton  Copper  Mfg.  Co., 
8  Cush.  415.  Minn.  —  Segal  v.  Fred, 
105  Minn.  126,  117  N.  W.  225;  Jamey 
v.  Goehringer,  52  Minn.  428,  54  N.  W. 
481.  Miss.  —  Band  v.  Peel,  74  Miss. 
305,  21  So.  10.  N.  Y.  — Day  v.  Ham- 
mond, 57  N.  Y.  479,  15  Am.  Eep.  522; 
Brown  v.  Lyddy,  11  Hun  451;  People 
V.  Board  of  Supervisors,  15  N.  Y.  Supp. 
748.  N.  C  — Bray  v.  Staples,  149  N. 
C.  89,  62  S.  E.  780,  19  L.  E.  A.  (N. 
S.)  696.  R.  I.  — Wood  v.  Helme,  14  E. 
I.  325,  330,  citing  Kyd  on  Awards,  105, 
106;  Bussell  on  Arbitration,  209;  Morse 
on  Arbitration  and  Award,  152,  153. 
Va.  —  Coons  v.  Coons,  95  Va.  434, 
28  S.  E.  885,  64  Am.  St.  Eep. 
804  (wherein  it  is  said  that  "The 
injustice  is  the  same,  and  the  injury 
as  great,  to  deprive  one  of  a  right 
to  a  hearing  before  arbitrators,  as  be- 
fore a  court ' ') ;  Shipman  v.  Fletcher, 
82  Va.  601;  Jenkins  v.  Liston,  13  Gratt. 
535.  Wash.  —  McDonald  v.  Lewis,  18 
Wash.  300,  51  Pac.  387.  Eng.—  Pep- 
per v.  Gorham,  4  J.  B.  Moore  148,  16 
E.  C.  L.  365.  Can.  —  Hubbard  v.  Union 
Fire  Ins.  Co.,  44  U.   C.   Q.  B.  391. 

But  see  Hewlett  v.  Laycock,  2  C. 
&  P.  574,  12  E.  C.  L.  271,  wherein  it 
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was  said  that  where  parties  refer  their 
differences  to  arbitrators,  the  mode  of 
conducting  the  inquiry  must  be  left 
to  the  latter,  and  there  may  be  cir- 
cumstances in  which  it  is  important 
to  exclude  attorneys  from  their  meet- 
ings. There  is  less  reason  for  exclud- 
ing the  parties  themselves,  but  where 
both  parties  are  excluded,  there  is  no 
cause  for  complaint. 

The  fact  that  an  altercation  occurs 
between  parties  will  not  justify  the 
arbitrators  in  refusing  to  hear  them 
where  it  does  not  appear  that  their 
conduct  was  such,  or  the  altercation 
so  serious  as  to  prevent  them  from 
stating  their  respective  claims.  Mc- 
Donald v.  Lewis,  18  Wash.  300,  51  Pac. 
387. 

51.  McDonald  v.  Lewis,  18  Wash. 
300,  51  Pac.  387. 

52.  Ala.  —  Eosenau  v.  Legg,  82  Ala. 
568,  2  So.  441.  Md.  —  Eoloson  v.  Car- 
son, 8  Md.  208,  222.  Minn.  —  Segal 
v.  Fred,  105  Minn.  126,  117  N.  W.  225. 

Inference  as  to  Close  of  Hearing. — 
Where  each  of  the  two  parties  has 
been  heard  at  length  before  the  arbi- 
trator and  has  stated  what  he  thought 
fit  and  the  matter  is  referred  to  an 
accountant,  agreed  on  by  both  parties, 
in  whose  hands  the  books  and  docu- 
ments relating  to  the  matter  in  ques- 
tion were  to  be  deposited,  both  par- 
ties to  have  access  to  them  in  the  pres- 
ence of  the  accountant,  it  is  reason- 
able to  suppose  that  there  might  be 
no  occasion  for  any  other  meeting  be- 
fore the  arbitrator,  for  the  purpose 
of  adversely  discussing  their  rights. 
Harvey  v.  Shelton,  7  Beav.  455,  49 
Eng.    Eeprint    1141. 

Presence  of  a  Defendant  Corpora- 
tion's Representative.  —  Where  the 
presence  with  the  arbitrators  of  the  de- 
fendant corporation's  representative 
was  stipulated  for  in  the  submission 
for  at  least  a  part  of  the  time,  an 
exception  to  the  award  was  made  on 
the    ground    that    such    representative 


ARBITRATION 


601 


b.  Right  To  Adduce  Proof.  — As  a  rule  the  arbitrators  have  no 
power  to  arbitrarily  decline  to  receive  any  evidence  whatever,53 
whether  the  submission  and  award  are  governed  by  statute,  or 
whether  they  constitute  merely  a  common-law  arbitration  ;54  and 
nothing  short  of  plain  and  clear  language  will  be  held  sufficient  to 
constitute  a  waiver  of  a  party's  right  to  adduce  proof.55  But  as 
incident  to  the  decision  of  questions  of  fact,  the  arbitrators  have 
power  to  decide  all  questions  as  to  the  admission  and  rejection  of 
evidence,56  as  well  as  the  credit  due  to  evidence,  and  the  inferences 


was  in  constant  attendance  upon  the 
arbitrators,  and  that  he  sat  with  them 
at  every  meeting,  in  the  absence  of 
the  plaintiffs,  as  well  as  when  they 
were  present;  and  that  he  was  con- 
stantly called  by  the  arbitrators  to  do 
their  calculations,  and  was  present  in 
their  consultations,  and  when  they  were 
deciding  differences  between  the  par- 
ties, and  was  really  the  clerk  of  the 
board.  The  exception  was  overruled, 
one  of  the  plaintiffs  having  been  in- 
vited to  be  present,  and  having  been 
present  part  of  the  time,  and  no  harm 
being  pointed  out  as  a  result  of  the 
defendant's  representative's  presence. 
Eounds  v.  Aiken  Mfg.  Co.,  56  S.  C. 
299,  36   S.  E.   714,  726. 

53.  Ind.  —  Milner  V.  Noel,  43  Ind. 
324,  where  by  statute  it  is  said  to  be 
ground  of  objection  to  the  award  that 
the  arbitrators  "refused  to  hear  evi- 
dence material  and  pertinent  to  the 
controversy. ' '  La.  —  Dreyf ous  v.  Hart, 
36  La.  Ann.  929.  Minn.  —  See  Mos- 
ness  v.  German-American  Ins.  Co.,  50 
Minn.  341,  52  N.  W.  932.  N.  J. —Hart 
v.  Kennedy,  47  N.  J.  Eq.  51,  20  Atl. 
29,  wherein  it  is  said  that  a  refusal 
by  arbitrators  to  hear  pertinent  and 
material  evidence  is  such  gross  misbe- 
havior as  renders  their  award  invalid. 
N.  Y.  — Halstead  v.  Seaman,  82  N.  Y. 
27,  37  Am.  Eep.  536;  Garvev  v.  Carey, 
7  Eob.  286.  N.  C.  —  Hurdle  v.  Stall- 
ings,  109  N.  C.  6,  13  S.  E.  720,  citing 
Morse,  Arbitration,  142;  Eussell,  Arbi- 
tration, 3rd  ed.  178.  Wis.  —  Canfield 
V.  Watertown  F.  Ins.  Co.,  55  "Wis.  419, 
13  N.  W.  252,  statute.  Eng.  —  Earle 
r.  Stocker,  2  Vern.  251,  23  Eng.  Ee- 
print  763.  Can.  —  Ostell  v.  Joseph,  9 
L.  C.  440. 

The  fraud  of  one  of  the  parties  will 
not  excuse  the  arbitrators  in  refusing 
to  hear  the  other's  evidence.  Canfield 
v.  "Watertown  F.  Ins.  Co.,  55  Wis.  419, 
13   N.  W.  252. 


Not  Necessary  for  Party  To  Produce 
Witnesses  To  Preserve  His  Eights.  —  In 
Halstead  v.  Seaman,  82  N.  Y.  27,  37 
Am.  Eep.  536,  the  plaintiff  stated, ' '  that 
he  proposed  to  disprove  by  witnesses 
the  defendant's  written  statement,  and 
was  not  called  upon  for  any  further 
specification,  but  was  met  by  an  ab- 
solute refusal  to  hear  any  evidence, 
and  a  decision  that  under  the  submis- 
sion the  arbitrators  had  no  power  to 
hear  any,  other  than  the  statements 
of  the  parties."  The  court  said:  "The 
majoritv  of  the  arbitrators  having  ab- 
solutely refused  to  hear  any  testimony 
whatever,  or  to  allow  the  plaintiff  to 
produce  any  witnesses,  and  having 
placed  their  refusal  upon  the  ground 
that  under  the  submission  their  powers 
were  limited  to  hearing  the  statements 
of  the  parties,  we  think  that  it  was 
not  necessarv  for  the  plaintiff,  in  order 
to  preserve  his  rights,  to  actually  pro- 
duce, or  to  name  his  witnesses,  or  to 
state  what  facts  he  intended  to  prove 
by  them." 

And  to  a  similar  effect  see  bpet- 
tigew  v.  Carpenter,  3  P.  Wms.  (Eng.) 
362;  In  re  Bull  v.  Bull,  6  U.  C.  Q.  B. 
357.  '   . 

But  see  Grazebrook  v.  Davis,  5  Barn. 
&  C.  534,  12  E.  C.  L.  306,  and  Stemmer 
V.  Scottish  Union  &  Nat.  Ins.  Co.,  33 
Ore.  65,  49  Pac.  588,  53  Pac.  498 
(wherein  it  was  said  that  a  statement 
of  a  party's  willingness  to  bring  in 
witnesses  is  not  a  production  of  testi- 
mony and  in  such  a  case  there  could 
have  been  no  denial  of  a  right  to  pro- 
duce  evidence). 

54.  Canfield  V.  Watertown  F.  Ins. 
Co.,  55  Wis.  419,  13  N.  W.  252,  citing 
Morse,  Arbitration  and  Award,  142 
et  seq. 

55.  Hart  v.  Kennedy,  47  N.  J.  Eq. 
51,  20   Atl.   29. 

56.  Ky.  —  Offut  v.  Proctor,  4  Bibb 
252;    Harding    v.    Wallace,    8    B.    Mon. 
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of  fact  to  be  drawn  from  it.57  So,  also,  the  arbitrators  have  some 
discretionary  power  to  determine  how  much  evidence  they  will 
hear,58  and  whether  they  will  reopen  the  case  for  further  evidence  ;69 
although  it  is  evident  that  declining  to  receive  proof  on  a  particular 
matter  is  hazardous,  since  a  refusal  of  arbitrators  to  hear  evidence 
pertinent  and  material  to  the  controversy  is  generally  considered 
such  misconduct  as  will  vitiate  the  award.60 
The  arbitrators  are  not,  however  restricted  to  the  technical  rules 


536  (where  it  is  said  that  the  fact 
that  arbitrators  admit  improper  testi- 
mony is  not  a  valid  objection  to  an 
award,  unless  it  show  corruption,  par- 
tiality, or  undue  means  to  produce  the 
award).  Mass.  —  Boston  Water-Power 
Co.  v.  Grav,  6  Mete.  131.  N.  C  — Hur- 
dle v.  Stallings,  109  N.  C.  6,  13  S.  E. 
720.  Can.  —  Webster  v.  Haggart,  9 
Ont.  27. 

Presumption.  —  In  Bassett  's  Admr.  v. 
Cunningham's  Admr.,  9  Gratt.  (Va.) 
684,  "evidence  offered  before  the  arbi- 
trators and  umpire  was  excepted  to, 
but  it  was  heard  reserving  the  ques- 
tion of  its  competency  until  they  were 
ready  to  decide  the  case.  The  ques- 
tion was  not  formally  acted  on;  but 
the  arbitrators  having  been  the  coun- 
sel in  the  cause,  and  the  umpire  a  dis- 
tinguished lawyer,  it  will  be  presumed 
in  the  absence  of  evidence  to  the  con- 
trary, that  as  both  arbitrators  and 
umpire  were  selected  in  part  for  their 
high  legal  attainments,  all  improper 
testimony  was  discarded  from  their 
consideration  in  making  their  deci- 
sions. " 

Where  an  arbitrator  acting  upon  a 
mistaken  construction  of  a  rule  pro- 
viding for  the  separation  and  exclu- 
sion of  witnesses  on  the  hearing,  adopt- 
ed by  consent  of  the  parties,  refuses 
to  receive  evidence  tending  to  show 
bias  or  prejudice  on  the  part  of  a 
witness,  this  is  no  cause  for  setting 
aside  the  award.  Fudickar  v.  Guar- 
dian Mut.  F.  Ins.  Co.,  62  N.  Y.  392. 

57.  Boston  Water-Power  Co.  v.  Gray, 
6  Mete.  (Mass.)  131. 

58.  N.  C— Hurdle  V.  Stallings,  109 
N.  C.  6,  13  S.  E.  720.  Eng.  —  Morgan 
v.  Mather,  2  Ves.  Jr.  15,  30  Eng.  Ee- 
print  500,  per  Ld.  Com.  Wilson.  Can. 
In  re  Small  &  St.  Lawrence  Fdy.  Co., 
23  Ont.  App.  543. 

The  court  will  not  presume  that  the 
arbitrators  acted  fraudulently  from  the 
fact    that    they    rejected    evidence    in 
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relation  to  an  issue  before  them,  but 
will  presume  that  other  evidence  has 
so  far  settled  that  inquiry  as  to  ren- 
der further  proofs  unnecessary.  Eoot 
v.  Eenwick,  15  111.  461,  citing  Watson, 
Arbitration  and  Award,  204. 

59.  Reopening  Case  Discretionary. — 
"The  admission  of  further  evidence 
after  the  case  has  been  closed  on  both 
sides  is  primarily  in  the  discretion  of 
the  arbitrators,  and  if  they  do  not  think 
proper  to  allow  it,  there  can  be  no 
review  except  in  a  plain  case.  The 
receiving  of  such  proof  is  not  a  mat- 
ter of  strict  legal  right  on  the  part 
of  the  party  offering  it."  Tennant  V. 
Divine,  24  W.  Va.  387.  And  to  a  sim- 
ilar effect  see  Blodgett  v.  Prince,  109 
Mass.  44;  Einger  v.  Joyce,  1  Marsh. 
404,  4  E.  C.  L.  344;  Bignall  v.  Gale, 
2  M.  &  G.  830,  40  E.  C.  L.  648. 

60.  Mo.  —  Newman  v.  Labeaume,  9 
Mo.  30.  N.  Y.  — Van  Cortlandt  V. 
Underbill,  17  Johns.  405;  Halstead  v. 
Seaman,  82  N.  Y.  27,  37  Am.  Eep. 
536,  where  it  is  said  that  a  refusal 
of  an  arbitrator  to  examine  witnesses 
is  sufficient  misconduct  to  induce  the 
court  to  set  aside  the  award,  though 
he  may  think  he  has  sufficient  evi- 
dence without  them.  N.  C.  —  Hurdle 
v.  Stallings,  109  N.  C.  6,  13  S.  E.  720, 
the  court  quoted  from  Eussell,  Arbi- 
tration (3rd  ed.  178).  Va.  —  Ligon  v. 
Ford,  5  Munf.  10.  W.  Va.  —  Fluharty 
v.  Beatty,  22  W.  Va.  698.  Compare 
Johnson  v.  Noble,  13  N.  H.  286,  38  Am. 
Dec.  484. 

But  see  Lillard  v.  Casey,  2  Bibb 
(Ky.)  459,  where  it  is  said  that 
"If  the  principle  were  correct,  that 
the  mistake  of  arbitrators  upon  the 
competency  of  evidence,  and  on  other 
legal  points  involved  in  submissions, 
or  supposed  erroneous  decisions  by 
them,  should  be  proper  ground  for  re- 
sorting to  a  court  of  chancery,  the 
most  ordinary  capacity  must  perceive 
that    the    great    object    of   arbitrament 
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of  the  common  law  in  regard  to  the  admission  of  evidence."  It 
has  been  said  that  an  honest  error  in  the  application  of  the  rules 
of  evidence  does  not  alone  constitute  a  valid  reason  for  setting  aside 
an  award.62 

Exceptional  Rule.  —  If  persons  are  selected  arbitrators  by  reason  of 
special  knowledge  or  skill  possessed  by  them  with  reference  to  the 
matter  in  controversy,  so  that  it  is  apparent  that  the  parties  in- 
tended to  rely  upon  their  personal  information,  investigation,  and 
judgment,  they  may  even  be  justified  in  refusing  altogether  to  hear 
evidence.63 

c.  Representation  by  Counsel.  —  It  is  within  the  sound  discretion 
of  the  arbitrators  to  hear,  or  to  refuse  to  hear,  counsel.64     And  the 


is  laid  prostrate;  and  the  valuable  pur- 
poses anticipated  by  that  mode  of 
trial  will  be  converted  into  further 
delay  and   more   expense." 

And  in  Offut  r.  Proctor,  4  Bibb 
(Ky.)  252,  it  is  remarked  that  if  in 
making  their  award  the  arbitrators 
have  been  influenced  by  irrelevant  evi- 
dence, it  is  an  error  of  judgment  only, 
to  which  the  parties  must  submit;  and 
see,  also,  Burchell  v.  Marsh,  17  How. 
(U.  S.i    344,   15  L.  ed.  96. 

Bill  in  Equity  Must  Set  Forth  Fully 
the  Rejected  Evidence.  —  A  bill  in 
equity  attacking  an  award  on  the 
ground  that  the  arbitrators  refused  to 
hear  material  evidence  must  set  forth 
the  rejected  evidence  with  sufficient 
fullness  to  enable  the  court  to  judge 
whether  it  was  material  or  not.  Leslie 
V.  Leslie,  50  X.  J.  Eq.  103,  24  Atl.  319. 
And  see  Root  V.  Renwick,  15  111.  461; 
Elder  r.  McLane,  60  Tex.  383. 

61.  Me.  —  Sanborn  v.  Paul,  60  Me. 
325.  Mass.  —  Mavnard  v.  Frederick,  7 
Cush.  247.  N  H."—  Chesley  v.  Chesley, 
10  X.   H.   327. 

The  fact  that  the  witnesses  were  not 
examined  under  oath  is  no  ground  for 
setting  aside  an  award,  particularly 
when  no  objection  is  made  at  the  time. 
Mavnard  v.  Frederick,  7  Cush.  (Mass.) 
247,  citing  Watson,  Arbitration,  170; 
Ridout   v.  Pye.  1  Bos.  &  P.   (Eng.)   91. 

Unsworn  Statement  of  Parties  May 
Be  Received.  —  Sanborn  v.  Paul,  60  Me. 
325. 

Interested  witnesses  may  be  ex- 
amined, because  the  arbitrators  are  the 
sole  and  exclusive  judges  both  of  law 
and  fact.  Ga.  —  Golden  v.  Fowler,  26 
Ga.  451,  463.  Me.  —  Patten  v.  Hunne- 
wall,  8  Me.  19.  Mass.  —  Mavnard  v. 
Frederick,  7  Cush.  247,  citing  Watson, 
Arbitration,  75;  Fuller  v.  Wheelock,  10 


Pick.  135.  Mo.  —  Vaughn  r.  Graham, 
11  Mo.  575.  Eng.  —  Warne  r.  Brvant, 
3  Barn.  &  C.  590,  10  E.  C.  L.  191; 
Llovd  v.  Archbowle,  2  Taunt.  324. 

62.  Johnson  v.  Xoble,  13  N.  H.  286, 
38  Am.  Dec.  485.  And  see:  Stemmer 
v.  Scottish  Union  &  Xat.  Ins.  Co.,  33 
Ore.  65,  53  Pae.  498,  where  appraisers 
refused  to  allow  a  party  to  volunteer 
information,  under  the  erroneous  im- 
pression that  he  had  waived  his  right 
to  give  testimony. 

63.  Conn.  —  Hall  v.  Xorwalk  F.  Ins. 
Co.,  57  Conn.  105,  17  Atl.  356,  citing 
Morse,  Arbitration,  143.  Ore.  —  Stem- 
mer v.  Scottish  Union  &  Xat.  Ins.  Co., 
33  Ore.  65,  49  Pae.  588,  53  Pac.  498, 
citing  Morse,  Arbitration,  143.  Wis. — 
Canfield  r.  Watertown  F.  Ins.  Co.,  55 
Wis.  419,  13  X.  W.  252,  where  the  rule 
is  recognized  but  not  applied. 

64.  N.  C  — See  Zell  V.  Johnston,  76 
X.  C.  302.  Mo.  —  Pennsvlvania  Iron 
Wks.  Co.  r.  East  St.  L.  I,  &  C.  S.  Co., 
06  Mo.  App.  563,  70  S.  W.  903,  citing 
Morse,  Arbitration  130;  Russell,  Arb. 
(3rd  ed.),  166. 

Eng.  —  In  re  Macqueen,  9  C.  B.  (X. 
S.)  793,  99  E.  C.  L.  793,  wherein  Wil- 
liams, J.,  pointed  out  that  there  were 
i.inrloubtedly  many  cases  where  an  arbi- 
trator, who  is  anxious  to  do  his  duty 
impartially,  would  be  wrong  in  refus- 
ing a  party  the  privilege  of  appearing 
by  counsel,  but  said  that  the  refusal 
to  hear  counsel  in  this  case  was  justi- 
fied. Hewlett  v.  Laycock,  2  Car.  &  P. 
574,  12  E.  C.  L.  271  (wherein  it  was 
said  that  there  may  be  circumstances 
in  which  it  is  important  to  exclude  at- 
torne 

Refusal  To  Hear  Counsel  Does  Not 
Amount  to  Fraud  or  Corruption.  — 
Gardner  v.  Xewman,  135  Ala.  522,  33 
So.  179. 
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award  will  not  be  set  aside  for  a  refusal  to  hear  counsel  unless  it 
clearly  appears  that  the  party  objecting  was  prejudiced  thereby.65 
But  where  one  party  is  allowed  such  privilege  it  is  error  to  deny 
it  to  the  other.66 

A  party  may  waive  his  right  to  such  representation,67  in  which 
case  it  is  clear  that  the  award  cannot  be  set  aside  on  the  ground 
that  the  arbitrators  refused  to  hear  counsel.68 

d.  Waiver  of  Right  to  Hearing.  —  The  right  to  a  hearing  before 
arbitrators  may  be  waived  by  the  action  of  the  parties  in  refusing 
or  failing  to  attend,69  or  by  expressly  relinquishing  their  rights,70 
or  by  acting  on  the  supposition  that  the  facts  are  sufficiently  with- 


65.  Pennsylvania  Iron  Wks.  Co.  v. 
East  St.  Louis  I.  &  C.  S.  Co.,  96  Mo. 
App.  563,  70  S.  W.  903;  Hewlett  v.  Lay- 
cock,  2  Car.  &  P.  574,  12  E.  C.  L.  271. 

66.  In  re  Picker,  114  N.  Y.  Supp. 
289. 

Partiality  Not  Shown.  — ' '  Neither 
does  the  averment  in  the  replication 
that  the  plaintiff  was  denied  the  right 
to  be  represented  by  his  attorney  on 
the  arbitration  show  that  the  arbitra- 
tors were  guilty  of  partiality.  It  is  not 
averred  that  this  privilege  was  granted 
to  the  defendant  and  denied  to  the 
plaintiff.  Construing  the  pleading 
against  the  pleader,  as  the  rule  re- 
quires, it  cannot  be  inferred  that  the 
defendant  was  permitted  to  be  repre- 
sented by  counsel,  or  that  he  was  in 
fact  represented  by  counsel.  The  facts, 
as  stated,  are  not  enough  to  show  par- 
tiality." Gardner  v.  Newman,  135  Ala. 
522,  33  So.  179. 

67.  Pennsylvania  Iron  Wks.  V.  East 
St.  Louis  Ice  &  C.  S.  Co.,  96  Mo.  App. 
563,  70  S.  W.  903. 

Going  into  the  arbitration  after  the 
refusal  by  the  arbitrators  to  admit 
counsel  amounts  to  a  waiver  of  the  ob- 
jection. Gardner  v.  Newman,  135  Ala. 
522,  33  So.  179;  Hewlett  v.  Laycock,  2 
Car.  &  P.  574,  12  E.  C.  L.  271. 

The  parties  may  expressly  agree  that 
neither  shall  be  represented  by  counsel 
(Hewitt  v.  Reed  City,  124  Mich.  6,  82 
N.  W.  616,  50  L.  R.  A.  128);  Blodgett 
v.  Prince,  109  Mass.  44  (wherein  it  ap- 
peared that  there  was  an  agreement 
to  this  effect,  though  counsel  assisted 
one  of  the  parties,  but  desisted  upon 
the  other's  protest,  and  it  was  said  that 
the  award  was  not  invalid). 

68.  Pennsylvania  Iron  Wks.  Co.  V. 
East  St.  Louis  Ice  &  C.  S.  Co.,  96  Mo. 
App.   563,    70    S.   W.   903;    Hewlett   v. 


Laycock,  2  Car.  &  P.  574,  12  E.  C.  L. 
271. 

69.  Couch  V.  Harrison,  68  Ark.  580, 
60  S.  W.  957;  Waller  v.  King,  9  Mod. 
63,  88  Eng.  Reprint  317. 

When  Objection  Should  Be  Raised.— 
If  a  party  desires  to  take  advantage 
of  the  fact  that  he,  as  well  as  his  ad- 
versary, were  improperly  excluded  from 
a  meeting  of  arbitrators,  he  must  give 
notice  at  the  time  that  he  intends  to 
rely  upon  it  as  an  objection;  and  if 
he  lies  by  and  suffers  other  meetings  to 
take  place,  and  when  the  arbitrators 
are  ready  to  make  their  award,  revokes 
his  submission,  he  is  liable  in  an  ac- 
tion to  the  other  party,  who  was  desir- 
ous of  having  the  benefit  of  the  award. 
Hewlett  v.  Laycock,  2  Car.  &  P.  574, 
12  E.  C.  L.  271. 

Waiver  of  Right  To  Be  Present  at 
Adjourned  Meeting.  —  Where  a  party 
is  notified  to  attend  a  meeting  of  arbi- 
trators but  fails  to  attend,  the  fact 
that  he  was  not  present  at  an  ad- 
journed meeting  is  not  a  valid  objec- 
tion to  the  award.  Brown  v.  Leavitt, 
26  Me.  251,  257. 

70.  U.  S.  — Duvall  v.  Sulzner,  155 
Fed.  910.  la.  —  Amos  v.  Buck,  75  Iowa 
651,  37  N.  W.  118.  Mass.  — Page  v. 
Ranstead,    10   Allen    295. 

Proof  of  Waiver  Should  Be  Distinct 
and  Unequivocal.  —  "The  interests  of 
justice  require  that  a  party  should  not 
be  deemed  to  have  parted  with  so  im- 
portant and  essential  a  right  as  that 
of  having  his  case  heard  on  slight  evi- 
dence or  on  implication.  The  proof  of 
waiver  should  be  distinct  and  unequivo- 
cal."  Alexander  v.  Cunningham,  111 
Til.  511,  517.  To  a  similar  effect,  see 
Hart  v.  Kennedy,  47  N.  J.  Eq.  51,  20 
Atl.  29;  In  re  Martin,  31  How.  Pr.  (N. 
Y.)   228.     And    in    Billings  p,  Billings, 
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in  the  knowledge  of  the  arbitrators,  and  that  their  judgment  alone 
is  to  be  relied  upon.71 

2.  Before  Umpire.  —  In  case  a  third  arbitrator  or  umpire  is  called 
in,  in  the  event  of  a  disagreement,  the  same  rule  as  to  a  right  of 
hearing  applies,72  and  though  the  right  to  appear  before  the  original 
arbitrator  is  waived,  the  party  is  nevertheless  entitled  to  appear 
before  and  be  heard  by  an  umpire.73 

Waiver  of  Eight.  —  A  party  may  waive  his  right  to  appear  before 
an  umpire  and  introduce  evidence.74     Thus  a  failure  to  apply  for 

110  Mass.  225,  it  was  said  that  if  there 
is  any  reasonable  doubt  concerning  the 
fact  of  waiver,  the  award  -will  be  held 
void. 

71.  Mass.  —  rage  v.  Ranstead,  10 
Allen  295.  Mich.  —  James  V.  Schroeder, 
61  Mich.  28,  27  N.  W.  850.  N.  Y.  — 
Wiberly  V.  Matthews,  91  N.  Y.  648; 
Day  v.  'Hammond,  57  N.  Y.  479,  15  Am. 
Rep.  522.  Eng.  —  Eads  V.  Williams,  4 
De  G.,  M.  &  G.  674,  24  L.  J.  Ch.  531, 
1  Jur.  (N.  S.)  193,  43  Eng.  Reprint  671. 
Can.  — Eitchie  v.  Snowball,  26  N. 
Bruns.  258. 

In  Page  v.  Ranstead.  10  Allen  (Mass.) 
295,  the  arbitrator  addressed  a  com- 
munication to  the  defendant  asking 
him  whether  the  parties  wished  to 
meet  him  in  person  and  state  their 
cases,  or  to  have  him  decide  from  the 
facts  already  submitted  in  the  submis- 
sion, and  suggested  a  convenient  time 
for  the  hearing,  if  a  hearing  was  de- 
sired. The  defendant  replied:  "Of 
course  I  expect  to  have  a  hearing," 
and  added,  in  answer  to  a  suggestion 
that  the  plaintiff  was  soon  to  be  at 
the  arbitrator's  place  of  residence,  "as 
it  is  not  convenient  for  me  to  meet 
him  at  your  place  at  this  time,  I  will 
try  and  state  my  side  as  I  understand 
it,"  and  proceeded  with  a  statement 
and  argument  for  the  defense.  He 
closed  his  argument  with  the  sentence, 
"You  are  to  decide."  A  majority  of 
the  court  were  of  the  opinion  that  the 
defendant 's  communication  was  sus- 
ceptible of  no  other  reasonable  con- 
struction than  that  which  the  arbitra- 
tors gave  to  it,  and  that  it  was  in  ef- 
fect, and  was  intended  to  be,  a  waiver 
of  any  right  to  further  hearing  in  the 
case. 

72.  U.  S.  —  Falconer  v.  Montgom- 
ery, 4  Dall.  232,  1  L.  ed.  813,  wherein 
it  was  said  in  reference  to  the  neces- 
sity of  permitting  a  hearing  before  an 
umpire,  "an  artless  narrative  of  facts, 
a  natural  and  ardent  course  of  reason- 


ing, by  the  party  himself,  will  some- 
times have  a  wonderful  effect  upon  a 
sound  and  generous  mind;  an  effect, 
which  the  cold  and  minute  details  of  a 
reporter,  can  neither  produce  nor  sup- 
plant. ' '  Ga.  —  Crabtree  V.  Green,  8  Ga. 
8.  HI.  —  Ingraham  v.  Whitmore,  75 
111.  24.  Mo.  — Tiffany  v.  Coffev,  142 
Mo.  App.  210,  125  S.  W.  1178.  N.  Y.— 
Day  v.  Hammond,  57  X.  Y.  479,  15  Am. 
Rep.  522;  In  re  Martin,  31  How.  Pr.  28. 
S.  C.  —  Small  v.  Courtney,  1  Brev.  205, 
where  the  rule  is  clearlv  recognized. 
Eng. —  7/i  re  Maunder,  99  L.  T.  N.  S. 
535. 

"The  underlying  principle  for  this 
rule  is  that  parties  are  entitled  to  a 
hearing  before  all  judicial  tribunals, 
and  no  one  should  be  condemned  un- 
heard. The  reason  of  the  rule  applies 
with  augmented  force  in  this  case,  as 
it  is  a  case  of  pure  umpirage,  where 
the  decision  of  the  case  rested  solely 
with  the  umpire.  The  failure  to  give 
a  rehearing  was  as  mischievous  and 
unjust  as  it  would  have  been  to  pro- 
ceed without  a  hearing  in  the  first  in- 
stance, and  the  omission  is  fatal  to 
the  award."  In  re  Greening,  26  N.  Y. 
Supp.  117,  56  N.  Y.  St.  196. 

73.  Brown  P.  Lyddy,  11  Hun  (N. 
Y.)   451. 

74.  Conn.  —  Ranney  v.  Edwards,  17 
Conn.  309.  Ga.  —  Crabtree  V.  Green,  8 
Ga.  8.  Pa.  —  Graham  v.  Graham,  12  Pa. 
128.  Eng.  — Firth  v.  Howlett,  19  L.  J. 
Q.  B.  169. 

The  Waiver  of  the  Right  Must  Be 
Distinct  and  Unequivocal.  —  Day  v. 
Hammond,  57  N.  Y.  479,  15  Am.  Rep. 
522.  The  failure  of  arbitrators  and 
umpire  to  give  a  hearing  to  the  parties 
cannot  be  taken  as  waived  by  the  ac- 
tion of  the  parties,  where  there  is  con- 
flicting evidence,  hindering  the  court 
from  indulging  in  presumptions  wholly 
|  in  favor  of  the  award.  Warren  v.  Tins- 
1  ley,  53  Fed.  689,  3  C.  C.  A.  613.     And 
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a  hearing,75  or  a  failure  to  appear,76  constitutes  a  waiver. 
3.  Ex  Parte  Hearings.  —  It  is  important  that  an  arbitrator  should 
not  place  himself  in  a  position  where  he  might  be  improperly  in- 
fluenced upon  any  question  which  he  is  to  decide.77  Therefore  an 
ex  parte  hearing  should  not  be  had  before  arbitrators,78  any  usage 


see  Salkeld  v.  Slater,  12  Ad.  &  El.  767, 
40  E.  C.  L.  189. 

75.  Where  an  umpire  has  been  fur- 
nished by  the  arbitrators  with  the  evi- 
dence taken  before  them  and  has 
viewed  the  premises,  the  condition  of 
which  was  in  question,  and  has  made 
his  award  without  calling  for  further 
evidence,  or  giving  any  notice  on  that 
subject  to  the  parties,  the  award  cannot 
be  objected  to  on  that  ground  by  a 
party  who  knew  that  the  case  had  gone 
before  the  umpire,  and  made  no  appli- 
cation to  him  to  hear  further  evidence. 
In  re  Tunno  &  Bird,  5  Barn.  &  Ad.  488, 
3  L.  J.  K.  B.  5,  2  N.  &  M.  328,  27  E. 
C.  L.  107,  110  Eng.  Eeprint  870. 

76.  Hamilton  V.  Bankin,  3  De  Gex 
&  Sm.  782,  64  Eng.  Eeprint  703. 

77.  Seaton  v.  Kendall,  171  111.  410, 
49  N.  E.  561. 

78.  la.  —  Dormoy  v.  Knower,  55 
Iowa  722,  8  N.  W.  670.  Mich.  —  Hew- 
itt v.  Eeed  City,  124  Mich.  6,  82  N.  W. 
616,  50  L.  E.  A.  128.  Mo. —  Newman  V. 
Labeaume,  9  Mo.  30.  R.  I.  —  Wood  v. 
Helme,  14  E.  I.  325,  330,  following  Cle- 
land  v.  Hedly,  5  E.  I.  163.  Eng. — 
Plews  V.  Middleton,  6  Q.  B.  845,  51  E. 
C.  L.  845;  Dobson  V.  Groves,  6  Q.  B. 
637,  51  E.  C.  L.  636;  Burton  v.  Knight, 
2  Vern.  414,  23  Eng.  Eeprint  929; 
Sharpe  v.  Bickerdyke,  3  Dow.  102;  In  re 
Hick,  8  Taunt.  694;  Drew  v.  Drew,  33 
Eng.  L.  &  Eq.  9  (wherein  it  is  said  that 
if  an  arbitrator  examines  witnesses  be- 
hind the  back  of  one  of  the  parties, 
3uch  party  is  justified  in  at  once 
abandoning  the  reference  and  apply- 
ing to  a  judge  to  rescind  the  submis- 
sion). 

But  in  Anderson  V.  Wallace,  3  CI. 
&  F.  26,  42,  6  Eng.  Eeprint  1347,  the 
arbitrators,  in  the  absence  of  one  of 
the  parties,  called  the  other  and  asked 
him  if  he  admitted  certain  items  in 
the  accounts  submitted.  Such  as  he  did 
admit,  they  put  down  as  admitted. 
Lord  Brougham  said  that  an  objection 
to  the  award  on  the  ground  that  evi- 
dence was  taken  behind  the  backs  of 
the  parties  was  not  worthy  of  consid- 
eration,   and   that   it   was  not  because 
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such  party  added  any  words  upon  other 
matters,  words  that  the  arbitrators  did 
not  attend  to,  that  their  award  was  to 
be  impeached. 

An  award  will  not  be  set  aside  be- 
cause an  arbitrator  gave  books  of  ac- 
count to  a  plaintiff  in  the  defendant's 
absence  to  find  where  a  certain  discrep- 
ancy occurred,  the  error  having  been 
pointed  out  by  plaintiff  in  defendant's 
presence  at  a  subsequent  session,  the 
utmost  good  faith  appearing  on  the  arbi- 
trator's  part,  he  not  having  received 
any  evidence  or  communication  what- 
ever from  the  plaintiff  in  the  defend- 
ant's absence.  Seaton  v.  Kendall,  171 
111.  410,  49  N.  E.  561. 

The  recalling  of  a  witness  by  arbi- 
trators after  they  have  retired  to  de- 
liberate, to  explain  his  testimony  given 
in  the  presence  of  the  parties,  concern- 
ing which  the  arbitrators  differed,  is 
not  misconduct,  where  it  is  not  alleged, 
nor  is  it  to  be  inferred,  that  the  wit- 
ness deposed  differently,  as  to  any  fact, 
from  what  he  meant  to  have  testified, 
and  to  have  been  understood,  on  the 
first  examination.  Herrick  v.  Blair,  1 
Johns.  Ch.  (N.  Y.)  101,  distinguishing 
Walker  v.  Frobisher,  6  Ves.  70,  31  Eng. 
Eeprint  943. 

Comparing  Copy  of  Account  With 
Original  Books.  —  The  verifying  of  an 
account  which  had  been  sworn  by  a 
witness  to  be  correct,  by  comparing  the 
same  with  the  original  books  of  ac- 
count from  which  it  had  been  copied, 
for  the  purpose  of  preventing  any  pos- 
sible mistake,  the  party  in  whose  favor 
the  award  was  made  accompanying  one 
of  the  referees  who  made  this  exami- 
nation, and  aiding  in  making  the  com- 
parison, cannot  be  regarded  in  any 
meaning  of  the  phrase  as  an  ex  "parte 
hearing,  no  misconduct,  partiality  or 
fraud  on  the  part  of  the  referees  ap- 
pearing. Small  v.  Trickey,  41  Me.  507, 
66  Am.  Dec.  255. 

Quasi  Arbitration  Proceedings.  — 
Where  there  is  nothing  in  the  agree- 
ment or  in  the  nature  of  the  duty  to 
be  performed  which  renders  necessary 
a  hearing  in  the  first  instance  it  is  en- 
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or  custom  to  the  contrary  notwithstanding,79  and  an  award  founded 
upon  evidence  received  by  the  arbitrator  in  the  absence  and  with- 
out the  knowledge  or  consent  of  a  party  is  invalid,80  without  con- 
sidering the  nature  of  the  evidence,  or  the  probability  of  its  having 
influenced  the  decision,"  and  without  regard  to  the  intent  of  the 
arbitrators.82 

An  arbitrator  has  no  right  to  learn  facts  except  as  brought  to 
his  attention  on  the  trial.  It  is  gross  misconduct  for  him  to  seek 
evidence  or  the  opinions  of  others  in  regard  to  the  ease,  on  any- 
thing material  to  its  decision  in  another  mode.83  Nor  should  a  pri- 
vate interview  or  correspondence  be  had  between  an  arbitrator  and 


tirely  competent  for  the  arbitrators  to 
proceed  ex  parte  to  acquire  information 
and  obtain  proofs  from  all  accessible 
Bources.  Gernsheim  v.  Central  Trust 
Co.,  16  N.  Y.  Supp.  127. 

79.  Oswald  v.  Grey,  24  L.  J.  Q.  B.  69. 

80.  Cal.  —  Curtis  V.  Citv  of  Sacra- 
mento, 28  Pac.  108.  Md.  —  Sisk  v. 
Carey,  27  Md.  401,  419,  citing  2  Story 
Eq.,  1452-3.     E.  I.  — Cleland  v.  Hedly, 

5  R.  I.  163.  Va.  —  Tate  v.  Vance,  27 
Gratt.   571.     Eng.  —  Dobson   v.   Groves, 

6  Ad.  &  El.  (N.  S.)  637,  51  E.  C. 
L.  636;  In  re  Tidswell,  33  Beav.  213,  55 
Eng.  Reprint  349;  Walker  v.  Frobi6her, 
6  Ves.  70,  31  Eng.  Reprint  943  (the 
leading  modern  case  decided  by  Lord 
Eldon,  to  the  effect  that  if  an  arbitra- 
tor receive  any  evidence  ex  parte  and 
irregularly,  it  is  against  general  prin- 
ciples, and  is  fatal  to  the  award).  Can. 
McCausland  V.  Tower,  14  N.  Bruns.  125. 

In  Knowlton  v.  Mickles,  29  Barb.  (N. 
Y.)  465,  the  arbitrators  proceeded  to 
examine  the  premises  in  dispute,  in  the 
absence  of  the  defendant,  attended 
part  of  the  time  by  the  plaintiff  in  per- 
son, and  then  and  there  made  various 
inquiries  of,  and  called  for  and  listened 
to  the  statements  of  other  persons  as 
to  their  knowledge  of  the  damage  and 
the  cause  thereof,  and  without  the 
knowledge  and  in  the  absence  of  the 
defendant.  The  court  condemned  the 
proceeding  and  affirmed  the  judgment 
below  setting  aside  the  award. 

Objection  Comes  Too  Late  on  Appeal. 
"Whether  the  arbitrators  proceeded  in 
the  absence  of  the  one  party  or  the 
other  and  without  sufficient  cause  for 
so  doing,  are  questions  which  do  not 
seem  to  have  been  stirred  in  the  court 
below,  and  it  is  too  late  now  to  stir 
them  for  the  first  time  in  an  appellate 
court."  Hopkins  v.  Sodouskie,  1  Bibb 
(Ky.)  148. 


81.  Mich.  —  Hewitt  v.  Reed  City, 
124  Mich.  6,  82  X.  W.  616,  50  L.  R.  A. 
128.  Eng.  —  Dobson  v.  Groves,  6  Ad.  & 
El.  (N.  S.)  637,  51  E.  C.  L.  636.  Can. 
McCausland  r.  Tower,  14  X.  Bruns.  125. 

Rule  Judicially  Stated.  —  "It  may 
therefore  be  safely  declared  that  an 
award  cannot  be  sustained  if  made  in 
favor  of  a  party  who  has  secretly  of- 
fered evidence  which  has  been  received 
by  the  arbitrators  whilst  acting  in  their 
capacity  as  such.  Xor  will  the  case  be 
withdrawn  from  the  operation  of  the 
general  rule  by  proof  that  the  award 
would  have  been  the  same  without  such 
proof.  The  law,  in  its  jealousy,  will 
not  permit  an  enquiry  into  the  effect  of 
the  evidence  so  received;  it  tends  to 
partiality  and  corruption,  and  nothing 
less  than  the  complete  vacation  of  the 
award  will  satisfy  the  law."  Jenkins 
r.  Liston,  13  Gratt.  (Va.)  535. 

82.  Knowlton  v.  Mickles,  29  Barb. 
(N.  Y.)  465;  Elmendorf  v.  Harris,  23 
Wend.    (N.   Y.)    628,  35   Am.   Dec.   587. 

In  Sullivan  v.  Frink  &  Co.,  3  Iowa  66, 
one  of  the  parties  was  informed  by  one 
of  the  arbitrators  that  no  testimony  on 
a  certain  question  would  be  heard,  by 
reason  of  which  such  party  absented 
himself  from  the  meeting.  But  evi- 
dence upon  that  question  was  received 
and  the  award  was  set  aside  and  it  was 
said  to  be  immaterial  that  the  repre- 
sentation was  made  innocently  or  ig- 
norantly. 

83.  Moshier  v.  Shear,  102  111.  169, 
40  Am.  Rep.  573.  And  see  The  David 
Harlev  Co.  v.  Barnefield,  22  R.  I.  267, 
47  Atl.  544. 

Where  an  arbitrator  converses  with 
one  who  had  been  one  of  the  arbitra- 
tors when  the  case  was  previously  con 
sidered,  in  reference  to  the  matters  in 
controversy,  the  award  will  be  set 
aside,  and  it  is  not  necessary  that  the 
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one  of  the  parties  in  relation  to  the  matters  under  consideration." 
And  the  fact  that  one  of  the  parties  had  had  a  private  interview 
with  arbitrators    will  not  excuse  similar  misconduct  on  the  part 


party  objecting  prove  that  undue  in- 
fluence actually  resulted.  Moshier  v. 
Shear,  102  111.  169,  40  Am.  Eep.  573. 

84.  Harvey  v.  Shelton,  7  Beav.  455; 
49  Eng.  Eeprint  1141;  Fetherstone  V. 
Cooper,  9  Ves.  Jr.  67,  32  Eng.  Eeprint 
526;  In  re  Lawson,  19  Grant  Ch.  (U. 
C)  84.  „     , 

Thus  where  the  award  itself  shows 
that  it  was  founded  in  part  upon  ad- 
missions made  by  one  of  the  parties  to 
one  of  the  arbitrators  separately,  and 
by  him  reported  to  the  other  at  their 
meeting,  it  will  be'set  aside.  Blanton 
v.  Gale,  6  B.  Mon.   (Ky.)   260. 

In  In  re  Maunder,  49  L.  T.  N.  S.  535, 
it  was  said  to  be  always  better,  at 
these  meetings  of  arbitrators,  who  have 
to  arrive  at  a  judicial  decision,  that 
they  should  not  eat  or  drink  with  the 
parties  to  the  reference;  and  that  more 
especially  should  they  avoid  being 
placed  in  too  intimate  association  with 
one  of  the  parties  in  the  absence  of 
the  other;  but  that  the  circumstances 
of  the  instant  case  were  not  sufficient 
to  justify  the  insinuation  of  corruption 
which  was  made  as  one  of  the  grounds 
for  rendering  the  award  invalid. 

Rule  Judicially  Stated.  — « '  Any  com- 
munication made  by  one  party  to  a  sub- 
mission, without  the  knowledge  of  the 
other,  while  the  arbitrators  have  the 
case  under  consideration,  attempting  to 
influence  them  in  his  own  favor,  or  to 
prejudice  them  against  the  other  party, 
will  avoid  the  award,  if  seasonably  ob- 
jected to  by  the  latter;  because  the 
court  cannot  know  that  it  did  not  af- 
fect the  minds  of  the  arbitrators,  and 
must  protect  the  innocent  party  from 
the  possibility  of  being  injured  by  the 
unlawful  attempt  of  the  other  party.  If 
such  an  attempt  is  made  before _  the 
award  is  returned  or  published,  it  is 
ordinarily  impossible  to  ascertain  that 
it  did  not  have  any  effect."  Johnson 
v.  Holyoke  Water  Power  Co.,  107  Mass. 
472. 

In  Strong  v.  Strong,  9  Cush.  (Mass.) 
560,  574,  the  court  said:  "We  con- 
clude, therefore,  that  not  corruption  or 
fraud  only  in  an  arbitration,  but  also 
the  exercise  of  undue  or  improper  in- 
fluence, applied  by  one  or  more  of  the 
arbitrators,  by  separate  conference,  or| 
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I  other  ways  of  approach,  is  a  lawful  de- 
fense to  an  action  on  the  award." 

Furnishing  the  arbitrator  with  a 
memorandum  of  cases  or  authorities 
after  the  testimony  was  closed  violates 
an  agreement  between  the  parties  that 
neither  was  to  be  represented  by  coun- 
sel, thereby  stipulating  to  exclude  all 
legal  arguments  or  briefs.  Hewitt  v. 
Eeed  City,  124  Mich.  6,  82  N.  W.  616, 
50  L.  E.  A.  128. 

Where  a  party  or  his  agent  or  attor- 
ney converses  with  an  arbitrator  in  ref- 
erence to  the  controversy,  the  award 
will  be  set  aside,  on  the  presumption 
that  it  was  obtained  by  improper  in- 
fluence. Moshier  v.  Shear,  102  111.  169, 
40  Am.  Eep.  573. 

When,  after  the  evidence  has  closed 
and  the  attorneys  have  left  the  room, 
the  defendant's  attorney  communicates 
with  one  of  the  arbitrators  respecting 
the  matter  in  controversy,  in  conse- 
quence of  which  the  arbitrators  ob- 
tained further  information  on  the  sub- 
ject, and  one  of  them  swore  that  his 
decision  was  materially  influenced 
thereby,  an  award  in  favor  of  the  de- 
fendant will  be  set  aside,  though  the 
other  arbitrators  swore  that  they  were 
not  influenced  by  the  subsequent  in- 
formation. McCausland  v.  Tower,  14 
N.  Bruns.  125. 

A  party  is  not  injured  by  the  fact 
that  his  opponent  addressed  a  preju- 
dicial communication  to  the  chairman 
of  the  arbitrators,  where  it  appears 
that  it  was  received  by  him  after  the 
case  was  considered  and  decided, 
though  the  award  was  not  drawn  up 
until  afterwards,  but  still  in  conform- 
ity with  the  prior  decision,  and  it  ap- 
pearing that  the  other  arbitrators  knew 
nothing  of  it.  Johnson  v.  Holyoke 
Water' Power  Co.,  107  Mass.  472. 

Copy  Should  Be  Sent  to  Opponent.  — - 
Where  a  communication  is  addressed 
by  one  of  the  parties  to  the  arbitrators, 
a  copy  should  be  sent  to  his  opponent. 
Harvey  v.  Shelton,  7  Beav.  455,  49  Eng. 
Eeprint  1141. 

Communication  received  by  arbitra- 
tor from  one  party  should  be  turned 
over  to  the  other.  Harvey  V.  Shelton, 
supra. 
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of  the  other  party.85  And  similarly  misconduct  on  the  part  of  an 
arbitrator  on  one  side  in  holding  private  conferences  with  one  of 
the  parties  is  not  condoned  by  proof  of  similar  irregularities  on  the 
part  of  the  arbitrator  on  the  other  side.86  But  if  either  of  the 
parties  fails  or  refuses  to  attend,  after  notice,  it  then  results  from 
the  nature  of  the  submission,  that  the  arbitrators  may  proceed  to 
an  ex  parte  hearing;87  unless  there  is  some  understanding,  express 
or  implied,  that  they  will  not  do  so  in  his  absence,88  for  otherwise 
either  party  might  defeat  the  trial,  and  indirectly  revoke  the  sub- 
mission.89 

Right  To  Complain  of  Ex  Parte  Hearing  Waived.  —  The  right  to  com- 
plain of  an  ex  parte  hearing  is  waived  by  going  on  with  the  hearing 
and  failing  to  object  because  of  such  proceedings.90 

4.  Notice  of  Hearing.  —  a.  Necessity  for.  — The  Rule.  —  The  parties 
to  arbitration  proceedings  are  ordinarily  entitled  to  notice  of  the  time 
and  place  of  the  hearing.91  The  contract  of  submission  necessarily  im- 


85.  Harvey  v.  Shelton,  7  Beav.  455, 
49  Eng.  Reprint  1141.  Compare  Fether- 
etone  v.  Cooper,  9  Yes.  Jr.  67,  32  Eng. 
Reprint  526,  where  it  is  said  that  the 
party  complaining  of  a  private  inter- 
view ought  to  be  free  from  blame. 

86.  In  re  Lawson,  19  Grant  Ch.  (U. 
C.)  84. 

87.  Conn.  —  Brav  v.  English,  1  Conn. 
498.  W.  Va.  —  Boring  v.  Boring,  2  W. 
Va.  297,  304.  Eng.  —  Wood  v.  Leake, 
12  Ves.  Jr.  412,  33  Eng.  Reprint  156. 
Can.  —  Brown  v.  Gurrier,  7  N.  Bruns. 
124  (citing  Kyd,  Awards  100,  and  Wat- 
son, Arbitration  100),  where,  however, 
it  is  said  that  in  Gladwin  v.  Chilcote, 
9  Dowl.  550,  it  is  laid  down  that  it 
must  be  a  strong  case  to  justify  an 
arbitrator  in  proceeding  ex  parte,  even 
where  notice  has  been  given. 

Arbitrators  must  decide  whether  it  is 
necessary  for  a  party  to  be  present  at 
a  hearing,  after  he  has  been  notified. 
Boring  v.  Boring,  2  W.  Ya.  297;  Wood 
V.  Leake,  12  Ves.  Jr.  412,  33  Eng.  Re- 
print 156. 

The  fact  that  a  party  erroneously 
supposed  that  there  would  be  another 
meeting  for  the  purpose  of  taking  evi- 
dence will  not  enable  him  to  have  an 
ex  parte  award  set  aside,  he  having  at- 
tended and  withdrawn  without  giving 
any  notice  of  his  desire  to  make  de- 
fense.    Tryer  r.  Shaw,  27  L.  J.  Exch. 


320. 

88. 

89. 

90. 
£9  N. 
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Boring  r.  Boring,  2  W.  Ya.  297. 
Bray  r.  English,  1  Conn.  498. 
Duckworth    v.    Diggles    (Mass.), 
E.  221;  Matson  v.  Trower,  Ryan 


&  M.  17,  21  £.  C.  L.  371  (wherein  an 
award  was  held  good  though  made  by 
an  umpire,  the  arbitrators  having  no 
authority  to  appoint  one,  and  though  he 
examined  the  parties  separately,  they 
having  attended  before  him  without 
objection);  Drew  v.  Drew,  33  Eng.  L. 
&  Eq.  9. 

Where  arbitrators  adopt  "as  a  rule 
of  procedure  that  neither  party  to  the 
controversy  should  be  present  while 
any  other  witness  was  testifying  and 
the  parties  were  informed  of  such  rule 
at  the  outset  and  acquiesced  in  it,  and 
thereafter  proceeded  with  the  submis- 
sion of  their  respective  claims,"  even 
if  such  action  would  ordinarily  consti- 
tute a  valid  ground  upon  which  to  va- 
cate the  award,  a  party's  right  to  com- 
plain is,  under  '  the  circumstances, 
waived.  Sanders  v.  Newton  (Tex.  Civ. 
App.),  124  S.  W.  482. 

91.  U.  S.  —  Continental  Ins.  Co.  v. 
Garrett,  125  Fed.  589,  60  C.  C.  A.  395 
(where  it  is  said  that  notice  of  time 
and  place  of  hearing  is  required,  by 
the  commonest  principles  of  justice); 
Duvall  v.  Sulzner,  155  Fed.  910.  Ala.— 
Rosenau  v.  Legg,  82  Ala.  568,  2  So.  441. 
Cal.  —  Curtis  v.  Citv  of  Sacramento,  28 
Pac.  108.  Ga.  —  Walker  V.  Walker,  28 
Ga.  140,  citing  Watson,  Arbitration 
171-2;  Russell,  Arbitration  191,  169; 
Hardy  v.  Hardy,  2  Ga.  App.  530,  58 
8.  E.  779.  HI.  —  Macdonald  V.  Bond, 
195  111.  122,  62  N.  E.  881;  Ingraham  v. 
Whitmore,  75  HI.  24;  Williams  v. 
Schmidt,  54  111.  205.  la.  —  Dormoy  v. 
Knower,  55  Iowa  722,  8  N.  W.  670.   Ky. 
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plies  that  the  arbitrators  are  not  authorized  or  empowered  to  decide 
the  question  in  controversy  without  giving  the  parties  an  opportunity 
to  be  heard  in  relation  thereto ;  and  this  includes  the  right  to  notice,92 
in  order  that  the  parties  may  be  afforded  an  opportunity  to  adduce 
proof,  and  to  submit  arguments.93     And  no  custom  or  usage  can 


Marysville,  etc.  R.  Co.  v.  Waters,  6 
Dana  62.  La.  —  Dreyfous  v.  Hart,  36 
La.  Ann.  929.  Md.  —  Bushey  v.  Culler, 
26  Md.  534;  Emery  V.  Owings,  7  Gill 
488,  48  Am.  Dec.  580.  Mass.  —  Crowell 
v.  Davis,  12  Met.  293.  N.  H.  —  Goodall 
v.  Cooley,  29  N.  H.  48.  N.  Y.  —  Peters 
17.  Newkirk,  6  Cow.  103;  Garvey  v. 
Carev,  7  Eobt.  286;  Box  v.  Costello,  27 
N.  Y.  Supp.  293;  People  v.  Board  of 
Supervisors,  15  N.  Y.  Supp.  748.  N.  C. 
Grimes  v.  Brown,  113  N.  C.  154,  18  S. 
E.  87,  citing  Morse,  Arbitration,  116 
etseq.  Ore.  —  Slater  v.  LaGrande  Light 
&  P.  Co.,  43  Ore.  131,  72  Pae.  738, 
citing  Morse,  Arbitration  118.  R.  I. — 
Wood  v.  Helme,  14  R.  I.  325,  330.  S,  0. 
Bounds  v.  Aiken  Mfg.  Co.,  58  S.  C.  299, 
36  S.  E.  714,  720;  Small  v.  Courtney,  1 
Brev.  205,  citing  Kyd,  Awards  63.  Va. 
Miller  v.  Kennedy,  3  Band.  2.  W.  Va. 
Boring  V.  Boring,  2  W.  Va.  297,  304. 
Eng.  —  Paschal  v.  Terry,  W.  Kel.  132, 
25  Eng.  Reprint  530,  where  it  was  said 
to  be  unreasonable  and  contrary  to 
natural  justice  to  make  an  award  with- 
out giving  notice  to  the  parties  to  at- 
tend. But  see  Tittenson  v.  Peat,  3  Atk. 
529,  26  Eng.  Reprint  1105. 

It  is  a  general  rule  of  the  common 
law  that  parties  are  entitled  to  notice. 
Walker  v.  Walker,  28  Ga.  140,  citing 
Anonymous,  1  Salk.  71,  91  Eng.  Re- 
print 67;  Watson,  Arbitration  171-2; 
Russell,  Arbitration  191,  169. 

"Jurisdiction  of  the  parties,  in  the 
absence  of  any  stipulation,  prescribing 
the  time  and  place  of  hearing,  or  of 
any  waiver  thereof,  is  secured  by  no- 
tice to  them  from  the  arbitrators." 
Slater  v.  La  Grande  Light  &  P.  Co.,  43 
Ore.  131,  72  Pac.  738. 

Where  a  submission  has  been  made  a 
rule  of  court,  and  a  party  to  the  sub- 
mission revokes  the  authority  without 
leave  of  the  court,  he  still  ought  to 
have  notice  from  the  arbitrators  to 
attend  their  meeting.  In  re  Kyle,  2 
Jur.  (Eng.)  760. 

Where  the  parties'  attorneys  are  the 
arbitrators  under  the  terms  of  the  sub- 
mission, a  notice  of  meeting  to  the  at- 


torneys is  sufficient  as  a  notice  to  the 
parties  and  to  the  arbitrators.  Hill  v. 
Hill,  11  Smed.  &  M.   (Miss.)   616,  625. 

Notice  to  a  surety  is  not  necesssary  of 
the  appointment  of  a  substituted  arbi- 
trator or  of  the  proceedings,  where  the 
principal  has  been  notified.  Farmer  v. 
Stewart,  2  N.  H.  97  (likening  the 
surety  to  bail);  Binsse  v.  Wood,  47 
Barb.  (N.  Y.)  624. 

Objection  for  want  of  notice  can  only 
be  raised  in  the  trial  court.  Keans  v. 
Rankin,  2  Bibb  (Ky.)  88.  Where,  at 
plaintiff's  request,  the  trial  court,  as 
matter  of  law,  declared  that  "if  the 
arbitrators  failed  to  give  notice  to 
plaintiff  of  the  time  and  place  for  hear- 
ing the  claims  of  defendant  to  be  arbi- 
trated," etc.,  the  alleged  award  was 
void  and  did  not  bind  the  plaintiff,  and 
afterwards  sustained  the  award,  and 
the  evidence  amply  justified  this  conclu- 
sion, the  plaintiff  is  in  no  position  to 
complain  in  an  appellate  court.  Donnell 
v.  Lee,  58  Mo.  App.  288. 

92.  Ind.  —  Shively  v.  Knoblock,  8 
Ind.  App.  433,  35  N.  E.  1028.  Mo. — 
Tiffanv  v.  Coffev,  142  Mo.  App.  210,  125 
S.  W.  1178.  N.  Y.  —  Elmendorf  v.  Har- 
ris, 23  Wend.  628,  35  Am.  Dec.  587; 
Peters  v.  Newkirk,  6  Cow.  103. 

A  lease  of  cattle  providing  for  arbi- 
tration of  disputes,  though  not  express- 
ly providing  for  notice  of  arbitration, 
will  not  be  so  interpreted  as  to  cut  off 
the  rights  of  the  parties.  Dormoy  v. 
Knower,  55  Iowa  722,  8  N.  W.  670. 

Notice  of  Calling  in  of  Umpire  and 
Hearing  Before  Him.  —  In  Walker  v. 
Walker,  28  Ga.  140,  it  was  said  that 
perhaps  the  submission  itself  should  be 
considered  as  speaking  by  implication, 
and  declaring  that  the  parties  were  to 
have  an  opportunity  of  reopening  the 
case  before  the  umpire — if  one  was 
called  in — and,  consequently,  that  they 
were  to  have  notice  of  his  being  called 
in,  and  of  the  time  and  place  of  his 
sitting. 

93.  Mass.  —  Conrad  v.  Massasoit  Ins. 
Co.,  4  Allen  20.  N.  Y.  —  Peters  v.  New- 
kirk, 6  Cow.  103.  N.  C  — Zell  v. 
Johnston,  76  N.  C.  302. 
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justify  a  failure  to  give  notice,94  unless  the  parties  have  contracted 
with  reference  thereto.95  But  when  the  submission  expressly  shows 
that  the  parties  intended  that  the  arbitrators  should  decide  the 
questions  in  dispute,  without  the  aid  or  presence  of  the  parties,96  or 
when  it  is  evident  that  such  was  the  intention,97  notice  to  the  par- 
ties is  unnecessary.  Thus,  if  the  character  of  the  matter  submitted 
and  of  the  arbitrators  chosen  is  such  as  to  justify  an  inference  that 
they  were  selected  to  act  as  experts,  and  adjudge  the  matter  from 
their  own  knowledge,  it  is  not  essential  that  notice  should  be 
given.98 

Notice  of  Arbitrator's  Consultations.  —  It  is  not  necessary  that  the 
parties  should  be  notified  of  the  time  and  place  when  the  arbitra- 
tors will  meet  to  consider  and  dispose  of  the  case,  the  parties  having 
presented   their   cases.99 

Notice  of  Adjourned  Meetings.  —  Where  the  parties  are  entitled  to 
notice  in  the  first  instance,  they  are  entitled  to  notice  of  any  sub- 
sequent hearing.1     Though   it  has   been  said  to   be   customary  to 


94.  In  re  Brook,  Del  Comyn  & 
Badart,  15  C.  B.  N.  S.  403,  10  Jut'.  X.  S. 
704,  33  L.  J.  C.  P.  246,  10  L.  T.  N.  S. 
378. 

95.  Blakely  Oil  &  F.  Co.  v.  Proctor 
&  Gamble  Co.,  134  Ga.  139,  67  S.  E.  389, 
where  it  was  said  that  "the  parties  hav- 
ing agreed  that  the  difference  between 
them  be  arbitrated  and  decided  by  arbi- 
tration committee  of  an  exchange,  ac- 
cording to  the  rules  and  regulations  of 
such  exchange,  which  provided  for  no 
notice  to  either  party  of  the  time  and 
place  of  hearing,  and  the  terms  of  sub- 
mission providing  for  no  notice,  and  it 
having  been  Bhown  that  the  commit- 
tee in  making  the  award  acted  in  ac- 
cordance with  the  rules  of  the  ex- 
change, the  award  was  not  void  be- 
cause no  notice  was  given  to  the  de- 
fendant of  the  time  and  place  of  action 
by  the  committee  in  the  matter,  nor  be- 
cause the  defendant  did  not  appear 
and  submit  evidence  in  its  behalf." 

96.  Minn.  —  Janney,  Semple  &  Co. 
V.  Goehringer,  52  Minn.  428,  54  N.  W. 
481.  N.  Y^  — Box  v.  Costello,  27  N.  Y. 
Supp.  293.  E.  I.  — Wood  v.  Helme,  14 
E.  I.  325. 

97.  Md.  — Bushev  v.  Culler,  26  Md. 
534.  N.  Y.  —  Collins  v.  Vanderbilt,  8 
Bosw.  313.  E.  I. —  Wood  V.  Helme.  14 
E.  I.  325,  330.  W.  Va.  —  Boring  r.  Bor- 
ing, 2  W.  Va.  297,  304. 

If  the  case  does  not  depend  upon 
evidence,  or  where  the  facts  have  been 
agreed  upon  or  made  known  to  the  ar- 
bitrators, notice  is  unnecessary.    Miller 


v.  Kennedy,  3  Band.  (Va.)  2.     See  Box 
r.  Costello,  27  N.  Y.  Supp.   293. 

98.  U.  S.  — Continental  Ins.  Co.  v. 
Garrett,  125  Fed.  589,  60  C.  C.  A.  395. 
Ind.  —  See  Shively  v.  Knoblock,  8  Ind. 
App.  433,  35  X.  E.  102S.  Minn.  — Jan- 
ney, Semple  &  Co.  r.  Goehringer,  52 
Minn.  428,  54  X.  W.  481.  Ore.  —  Slater 
v.  LaGrande  Light  &  P.  Co.,  43  Ore.  131, 
72  Pac.  738.  E.  I.  — Wood  v.  Helme, 
14  B.  I.  325. 

Inference  Dispelled.  —  Though  it  may 
reasonably  be  inferred  from  the  sev- 
eral qualifications  of  three  arbitrators 
that  they  were  selected  because  of  their 
peculiar  knowledge  of  the  matters  sub- 
mitted, so  that  a  hearing  was  thus 
made  unnecessary,  yet  where  it  appears 
that  at  a  prior  meeting,  when  two  of 
such  arbitrators  acted  and  disagreed, 
the  parties  appeared  and  made  state- 
ments of  their  respective  demands,  any 
inference  that  might  seem  to  be  de- 
dueible  from  the  special  qualifications 
of  the  arbitrators  is  dispelled.  Slater 
v.  LaGrande  Light  &  P.  Co.,  43  Ore. 
131,  72  Pac.   738. 

99.  Md.  — Eoloson  v.  Carson,  8  Md. 
208,  222.  N.  C  — Zell  V.  Johnston,  76 
X.  C.  302.  Va.  — Miller  v.  Kennedy,  3 
Rand.  2. 

1.  Ala.  —  Graham  t\  Woodall,  86 
Ala.  313,  5  So.  687.  N.  J.  —  Thomas  r. 
West  Jersev  E.  Co.,  24  X.  J.  Eq.  567. 
E.  I.  — Wood  V.  Helme,  14  R.  I.  325, 
330,  citing  6  Wait,  Actions  &  Defenses 
522,  523. 
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give  notice  of  adjourned  meetings  where  the  parties  are  not  present 
at  the  adjournment,  notwithstanding  notice  may  have  been  given 
of  the  meeting  from  which  adjournment  was  taken,2  it  is  generally 
held  that  in  such  case  notice  is  unnecessary.3 

b.  Nature  and  Sufficiency  of  Notice.  —  While  it  is  usually  the  duty 
of  the  arbitrators,  in  the  absence  of  any  stipulation  of  the  parties 
regulating  the  matter,  to  give  notice  to  the  parties  of  their  meet- 
ings 4  and  of  an  umpire  to  notify  the  parties  of  proceedings  before 
him,'5  it  is  immaterial  whether  notice  is  given  by  the  arbitrators  or 
by  one  of  the  parties,  or  in  some  other  way,  if  it  appears  that  there 
was  actually  notice.6 


2.  Brown  v.  Gurrier,  7  N.  Bruns.  124, 
citing  Anonymous,  1  Salk.  71,  91  Eng. 
Reprint  67. 

3.  Eckert  v.  Sheets,  6  Serg.  &  R. 
(Pa.)  275;  Bosing  v.  Bosing,  2  W.  Wa. 
297. 

4.  ill.  —  Vessel  Owners'  Towing  Co. 
v.  Taylor,  126  111.  250,  18  N.  E.  663, 
citing  Morse,  Arbitration  117;  Russell, 
Arbitration  (6th  ed.)  176;  6  Wait's  Ac- 
tions &  Defenses  522.  Ind.  —  Shively 
v.  Knobloek,  8  Ind.  App.  433,  35  N.  E. 
1028  Ore.  —  Slater  v.  LaGrande  Light 
&  Power  Co.,  43  Ore.  131,  72  Pac.  738, 
citing  Morse,  Arbitration  118.  Pa. — 
Graham  v.  Graham,  9  Pa.  254,  49  Am. 
Dee.  557,  citing  Kyd,  Awards  59. 

In  England  the  practice  has  been  for 
the  party  wishing  to  go  on  with  the 
reference  to  call  upon  the  arbitrator, 
deliver  to  him  the  submission,  and  re- 
quest him  to  appoint  a  meeting.  The 
arbitrator  gives  to  the  party  so  apply- 
ing a  written  appointment,  specifying 
the  time  and  place  for  the  parties  and 
their  witnesses  to  appear,  a  copy  of 
which  appointment  the  party  so  receiv- 
ing it  serves  upon  his  opponent.  See 
Vessel  Owners'  Towing  Co.  V.  Taylor, 
126  111.  250,  18  N.  E.  663. 

5.  Thornton  V.  Chapman,  2  Cranch 
C.  C.  244,  23  Fed.  Cas.  No.  13,997;  Gra- 
ham t\  Graham,  9  Pa.  254,  49  Am.  Dec. 
557,  citing  Kyd,  Awards  59. 

6.  Vessel  Owners'  Towing  Co.  v. 
Taylor,  126  111.  250,  18  N.  E.  663,  citing 
Morse,  Arbitration  118;  Dickerson  v. 
Hays,  4  Blackf.   (Ind.)  44. 

Notice  of  the  entry  of  a  rule  of  ref- 
erence for  arbitration,  or  of  the  time 
and  place  of  the  meeting  of  the  arbi- 
trators chosen,  must  be  served  in  the 
manner  prescribed   by  law   to   prevent 


a  recovery  of  the  penalty  imposed  upon 
the  party  taking  the  rule  for  not  serv- 
ing it  as  prescribed  by  law.  It  is  not 
sufficient  that  the  party  intended  to  be 
served  had  received  actual  notice  of 
the  time  of  choosing  the  arbitrators 
and  the  time  of  meeting.  Hottenstine 
v.  Auten,  43  Pa.  323. 

The  object  of  notice  is  merely  to  en- 
able the  parties  to  prepare  for  trial; 
and  if  this  purpose  is  answered,  the 
law  is  satisfied.  Emerson  v.  Udall,  8 
Vt.  357. 

Manner  of  Giving  Notice  Rests  in 
Arbitrators'  Discretion.  —  The  manner 
of  giving  notice,  so  long  as  it  is  rea- 
sonably adequate  to  accomplish  the 
purpose  for  which  it  was  designed,  rests 
largely  in  the  arbitrators'  discretion. 
Slater  v.  LaGrande  Light  &  Power  Co., 
43  Ore.  131,  72  Pac.  738,  citing  Morse, 
Arbitration. 

It  is  of  the  nature  of  the  proceeding 
that  either  party  may  give  notice,  and 
commence  the  arbitration.  A  stipula- 
tion by  one  party  to  give  so  many  days' 
notice  does  not  curtail  the  power  of 
the  other  to  proceed  in  the  usual  way. 
The  agreement  might  fail  by  reason  of 
sickness,  or  in  various  ways,  besides 
omitting  the  notice.  Hoag  v.  McGinnis, 
22  Wend.  (N.  Y.)  163,  citing  Watson, 
Arbitration  &  Awards  73. 

Where  the  senate  of  the  United 
States  acts  as  arbitrator  in  arbitration 
proceedings  entered  into  between  the 
United  States  and  an  Indian  tribe,  it 
can  hardly  be  contended  that  the 
United  States  had  no  notice  of  the  pro- 
ceedings, when  it  is  considered  that  the 
senate  constitutes  a  branch  of  the  leg- 
islature as  well  as  of  the  treaty-mak- 
ing power  of  the  government.    Choctaw 
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As  to  the  character  of  the  notice  to  which  the  parties  are  entitled,  if 
the  submission  is  silent  upon  the  question,7  and  if  there  is  no  stat- 
ute regulating  the  same,8  a  resort  must  be  had  to  the  common  law ; 
which  merely  requires,  as  in  other  similar  cases,  that  the  notice  must 
be  reasonable  or  timely.9 

Notice  to  Attorney. —  As  a  rule  notice  to  an  attorney  is  equivalent 
to  notice  to  the  party.10 

c.  Right  to  Notice  Upon  Appointment  of  Third  Arbitrator  or  Um- 
pire. —  If  there  is  nothing  in  the  terms  of  the  submission  tending  to 
waive  the  right,11  the  parties  are  entitled  to  notice  of  a  hearing 


Nation  v.  United  States,  119  U.  S.  1,  7 
Sup.  Ct.  75,  30  L.  ed.  306. 

7.  Walker  p.  Walker,  23  Ga.  140; 
Shively  v.  Knoblock,  8  Ind.  App.  433, 
35   N.  E.   1028. 

The  parties  may  fix  the  method  of 
giving  notice  of  the  hearing.  The  law 
only  interferes  to  the  extent  of  saying 
to  them,  "You  must  give  some  notice." 
Shively  v.  Knoblock,  8  Ind.  App.  433, 
35  N.  E.  1028. 

8.  Crook  v.  Chambers,  40  Ala.  239; 
Tuskaloosa  Bridge  Co.  v.  Jemison,  33 
Ala.  476. 

9.  Ga.  — Walker  r.  Walker,  28  Ga. 
140.  Ind.— Shivelv  v.  Knoblock,  8  Ind. 
App.  433,  35  N.  E.  1028.  Vt.  —  Emer- 
son v.  Udall,  8  Vt.  357. 

Due  Notice  Presumed.  —  Where  an 
award  states  that  due  notice  was  given 
it  will  be  presumed  that  such  notice 
was  given  according  to  the  spirit  of 
the  law  requiring  it.  Officers  v.  Dirks, 
2  Tex.  468.  See  also  Slocum  V.  Damon, 
1  Pinn.  (Wis.)  520. 

Reasonableness  of  Notice  Left  to 
Discretion  of  Arbitrator.  —  "What  is  a 
reasonable  notice  of  the  time  and  place 
of  hearing,  upon  a  submission  to  arbi- 
tration, must  of  course  be  left  to  the 
discretion  of  the  arbitrator.  And  if 
he  acts  in  good  faith  in  reference  to 
that  question,  he  acts  within  the  au- 
thority of  the  submission;  and  his 
award  will  be  valid  at  law,  although  he 
actually  mistakes  the  true  rule  as  to 
what  was  a  reasonable  notice."  Elmen- 
dorf  v.  Harris,  23  Wend.  (X.  Y.)  628, 
35  Am.  Dec.  587.  See  also,  Shivelv  r. 
Knoblock,  8  Ind.  App.  433,  35  N.  E. 
1028,  quoting  from  Morse,  Arbitration 
120;  Rounds  r.  Aiken  Mfg.  Co.,  58  S.  C. 
299,  36  S.  E.  714,  719. 


Compare  Emerson  r.  Udall,  8  Vt.  357, 
where  it  is  said  that  whether  notice  in 
any  given  case  is  sufficient  depends  al- 
together upon  the  circumstances  of  the 
case,  and  becomes,  in  this  view,  a 
mixed  question  of  law  and  fact,  proper 
for  the  consideration  of  a  jury. 

Notice  Given  After  Judgment  of 
Arbitrators  Formed,  Insufficient.  — 
Where  the  amount  due  to  a  plaintiff 
under  a  fire  insurance  policy  has  been 
referred  to  arbitrators,  a  notice,  after 
the  arbitrators  had  examined  the  prop- 
erty and  made  up  their  minds  as  to  the 
extent  of  the  damages,  is  too  late.  A 
notice  of  a  meeting  of  arbitrators  is  an 
idle  ceremony,  if  given  after  the  judg- 
ment of  the  arbitrators  is  formed.  Con- 
rad v.  Massasoit  Ins.  Co.,  4  Allen 
(Mass.)  20. 

10.  Rigden  v.  Martin,  6  Har.  &  J. 
(Md.)  406;  Hill  r.  Hill,  11  Smed.  &  M. 
(Miss.),  616,  625.  But  see  Rivers  V. 
Walker,  1  Dall.  (U.  S.)  81,  1  L.  ed.  46, 
where  it  is  said  that  notice  of  the  time 
and  place  of  meeting  of  referees  must 
be  served  on  the  party  himself,  and 
not  on  his  attorney,  unless  it  be  other- 
wise specified  in  the  rule  of  reference. 

In  Maryland  it  has  been  held  that, 
as  a  general  rule,  notice  to  counsel  of 
a    meeting    of    arbitrators   will   not    De 
considered  sufficient.     But  where  in  all 
the  proceedings  leading  up  to  an  arbi- 
tration a  party  has  acted  by  his  coun- 
sel, without  personal  appearance,  an  ob- 
I  jection  to  the  award  because  of  a  lack 
i  of  personal  notice  cannot  avail.    Cazier 
i  v.   Blackstock,    1    Harr.    (Del.)    362. 

11.  Ingraham  r.  Whitmore,  75  111.  24, 
citing  many  cases  from  various  juris- 
dictions. 
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de  novo  upon  the  appointment  of  a  third  arbitrator,12  or  umpire.13 
d.  Effect  of  Want  of  Notice.  —  It  seems  to  be  well  established, 
upon  principles  of  natural  justice,  that  an  award  made  upon  a  hear- 
ing had  without  notice  to  the  parties  is  invalid.14  Unanimity  of 
opinion  ends  with  that  statement;  for  the  courts  are  divided  as  to 
whether  such  an  award  is  merely  voidable  or  utterly  void.  Many  re- 
spectable authorities  hold  that  it  is  merely  an  irregularity,  and  can 
only  be  annulled  by  motion  to  set  it  aside,  or  by  a  direct  proceed- 
ing in  equity  for  that  purpose.15    Others  declare  that  it  is  void,  and 


12.  U.  S.  —  Lutz  v.  Linthicum,  8 
Pet.  165,  8  L.  ed.  904.  Ga.  —  Walker  v. 
Walker,  28  Ga.  140.  111.  —  Alexander 
V.  Cunningham,  111  111.  511,  516.  Md.— 
Goldsmith's  Admr.  v.  Tilly,  1  Har.  &  J. 
361.  Mo.  — Tiffany  v.  Coffey,  142  Mo. 
App.  210,  125  S.  W.  1178.  N.  J.— 
Thomas  v.  West  Jersey  R.  Co.,  24  N.  J. 
Eq.  567.  N.  Y.  —  Day  v.  Hammond,  57 
N.  Y.  479,  15  Am.  Rep.  522.  N.  C  — 
Bray  v.  Staples,  149  N.  C.  89,  62  S.  E. 
780.  R.  I.  — Wood  v.  Helme,  14  R.  I. 
325,  329. 

The  case  of  Hall  v.  Lawrence,  4  T. 
R.  589,  100  Eng.  Reprint  1191,  has  led 
to  much  controversy.  It  seems  to  hold 
that  the  parties  need  not  be  notified, 
or  be  given  an  opportunity  for  the  in- 
troduction of  evidence,  or  have  their 
case  reheard  before  a  third  arbitrator. 
It  is  generally  considered  that  the  case 
turned  upon  the  doctrine  of  waiver,  and 
upon  that  suggestion  only  can  it  be  sup- 
ported. In  Day  v.  Hammond,  57  N.  Y. 
479,  15  Am.  Rep.  522,  it  is  said:  "Hall 
v.  Lawrence  has  sometimes  been  misun- 
derstood as  deciding  a  general  rule  in 
the  law  of  arbitrations.  Its  effect 
should  be  limited  to  the  proposition 
that  parties  may  waive  their  clear  and 
indisputable  right  to  a  rehearing  of  the 
cause.   To  that  extent  it  is  sound  law." 

The  purpose  of  the  notice  is  to  enable 
the  parties  to  ask  or  waive  a  further 
hearing.  Tiffany  v.  Coffey,  142  Mo. 
App.  210,  125  S.  W.  1178. 

Rule  the  Same  Though  Party  Had 
Knowledge  of  Session.  —  After  a  hear- 
ing before  two  arbitrators,  at  which 
the  parties  are  present,  a  disagreement 
arose  and  a  third  arbitrator  was  chosen 
under  proper  power  and  one  of  the  oth- 
ers withdrew  without  the  knowledge  of 
one  of  the  parties.  Such  party  was  en- 
titled to  notice  of  a  second  meeting, 
though  he  knew  the  arbitrators  were 
in  session.  Slater  v.  La  Grande  Light 
&  Power  Co.,  43  Ore.  131,  72  Pac.  738. 
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13.  U.  S.  —  Falconer  v.  Montgomery, 
4  Dall.  232,  1  L.  ed.  813;  Thornton  v. 
Chapman,  2  Cranch  C.  C.  244,  23  Fed. 
Cas.  No.  13,997.  Ga.  — Walker  v.  Walk- 
er, 28  Ga.  140,  citing  Russell,  Arbitra- 
tion 230;  In  re  Salkeld  &  Slater,  12  Ad. 
&  El.  767,  40  E.  C.  L.  189.  111.  —  Ingra- 
ham  v.  Whitmore,  75  111.  24.  Mo. — 
Tiffany  v.  Coffey,  142  Mo.  App.  210, 
125  S.  W.  1178.  S.  C.  —  Small  r.  Court- 
ney, 1  Brev.  205,  citing  Kyd,  Awards,  63. 

Under  the  Texas  statutes,  where  arbi- 
trators disagree  and  an  umpire  is 
chosen,  a  rehearing  and  notice  are  plain- 
ly required.  Warren  v.  Tinsley,  53  Fed. 
689,  3  C.  C.  A.  613,  referring  to  the 
cases  of  McHugh  v.  Peck,  29  Tex.  141, 
and  Forshey  v.  Railway  Co.,  16  Tex. 
516,  529,  relied  upon  as  showing  a  con- 
trary doctrine,  and  stating  that  they 
were  decided  under  a  prior  statute. 

14.  Mo.  —  Tiffany  v.  Coffey,  142  Mo. 
App.  210,  125  S.  W.  1178.  N.  J. — 
Thomas  v.  West  Jersey  R.  Co.,  24  N.  J. 
Eq.  567.  S.  C.  —  Rounds  v.  Aiken  Mfg. 
Co.,  58  S.  C.  299,  36  S.  E.  714,  720. 

If  one  of  the  parties  does  not  receive 
reasonable  notice,  and  the  umpire  and 
arbitrators  hear  the  other  party,  and 
the  umpirage  is  in  favor  of  the  latter, 
and  he  insist  upon  the  umpirage,  the 
want  of  such  notice  will  be  a  fraud  in 
him,  at  least,  if  not  in  the  arbitrators 
and  umpire  on  the  former  party.  Walk- 
er v.  Walker,  28  Ga.  140. 

15.  Miss.  —  See  Upshan  v.  Hargrove, 
6  Smed.  &  M.  286.  N.  J.  — Thomas  v. 
West  Jersey  R.  Co.,  24  N.  J.  Eq.  567. 
Eng.  — Curtis  v.  Potts,  3  Maule  &  Sel. 
145,  105  Eng.  Reprint  565;  Braddick  V. 
Thompson,  8  East  344,  103  Eng.  Re- 
print 374. 

In  Thorburn  v.  Barnes,  L.  R.  (2  C. 
P.)  384,  it  was  held,  after  an  elaborate 
examination  of  the  question,  both  on 
authority  and  on  principle,  that  the  ob- 
jection of  a  want  of  hearing  by  arbi- 
trators   cannot,    at     common     law,    be 
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that  such  defense  can  be  made  against  it  on  an  action  at  law  brought 
to  enforce  it.1" 

A  distinction  is  sometimes  made  between  those  cases  in  which 
the  submission  is  the  voluntary  act  of  the  parties  and  those  in  which 
it  is  under  rule  of  court,  and  it  has  been  held  that  want  of  notice 
cannot  be  taken  advantage  of  in  an  action  on  the  award,  where  the 
submission  is  the  mere  act  of  the  parties,  in  which  case  a  court  of 
equity  must  be  resorted  to;  but  that  the  rule  is  otherwise  where 
the  act  of  the  parties  has  been  accompanied  by  the  interposition  of 
the  court.17 

e.  Waiver  of  Notice.  —  The  doctrine  of  waiver  is  applicable  to 
proceedings  before  arbitrators.18  The  right  to  notice  of  a  meeting 
of    arbitrators    may    be    waived    by    a    party.19     The    action    of    a 


raised  by  plea  in  bar,  but  only  by  mo- 
tion to  set  the  award  aside.  It  was 
held  that  it  did  not  resemble  the  case 
of  a  foreign  judgment  where  a  party 
appears  in  a  court  against  his  will.  The 
arbitration  is  a  tribunal  of  a  party's 
own  choosing,  and  a  failure  to  hear  him 
is  simply  a  case  of  misconduct,  supply- 
ing a  basis  for  an  application  to  set 
the  award  aside. 

16.  U.  S.  —  Lutz  V.  Linthicum,  8 
Pet.  165,  8  L.  ed.  904;  Falconer  V.  Mont- 
gomery, 4  Dall.  232,  1  L.  ed.  813.  Ala. 
Graham  v.  Woodall,  86  Ala.  313,  5  So. 
687.  Cal.  —  Curtis  r.  City  of  Sacra- 
mento, 28  Pac.  108.  Conn.  — Gaffy  v. 
Hartford  Bridge  Co.,  42  Conn.  143.  111. 
Alexander  v.  Cunningham,  111  111.  511; 
Ingraham  r.  "Whitmore,  75  111.  24 
(wherein  it  was  said:  "The  doctrine 
is  well  established  that,  where  an  arbi- 
trator proceeds  entirely  ex  parte,  with- 
out giving  the  party  against  whom  the 
award  is  made  any  notice  of  the  pro- 
ceeding under  the  submission,  the 
award  is  void").  Ind.  —  Shively  V. 
Knoblock,  8  Ind.  App.  433,  35  N.  E. 
1028,  wherein  it  was  said  that  notice 
goes  to  the  foundation  of  the  award; 
without  it,  it  must  fall.  la. —  Donnoy 
v.  Knower,  55  Iowa  722,  8  N.  W.  670. 
Md.  — Wilson  v.  Boor,  40  Md.  483. 
Minn.  —  Mosness  V.  German-Am.  Ins. 
Co.,  50  Minn.  341,  52  N.  W.  932.  Mo.— 
Tiffany  i:  Coffev,  142  Mo.  App.  210,  125 
S.  W.  117g.  N."Y.  — Day  v.  Hammond, 
57  N.  Y.  479,  15  Am.  Rep.  222;  Elmen- 
dorf  v.  Harris,  23  Wend.  628,  35  Am. 
Dec.  587  (a  leading  case) ;  Peters  v. 
Newkirk,  6  Cow.  103.  N.  0.  —  Bray  v. 
Staples,  149  N.  C.  89,  62  S.  E.  780,  19 
L.  R.  A.  (N.  S.)  696.  Pa.  — Frey  v. 
Vanlear,  1  Serg.  &  R.  435.  Wis. — 
Slocum  V.  Damon,  1  Pinn.  520. 


"As  jurisdiction  of  the  person  is  se- 
cured by  notice  of  some  character,  ema- 
nating from  the  arbitrators,  their  fail- 
ure to  notify  him  of  the  time  and  place 
of  the  re-hearing,  so  as  to  afford  him 
an  opportunity  to  introduce  his  evi- 
dence and  to  make  an  argument  in  sup- 
port thereof,  if  he  so  desire,  renders 
the  award  void,  and,  this  being  so,  it 
may  be  challenged  in  a  collateral  pro- 
ceeding when  an  opportunity  offers." 
Slater  V.  La  Grande  Light  &  Power  Co., 
43  Ore.  131,  72  Pac.  738. 

17.  Miller  v.  Kennedy,  3  Rand. 
( Va.)  2,  referring  to  Veale  V.  Warner, 
1  Saund.  326,  85  Eng.  Reprint  468.  See 
also  Upshaw  v.  Hargrove,  6  Smed.  &  M. 
(Miss.)  286. 

18.  Graham  v.  Graham,  12  Pa.  128. 

19.  U.  S.  —  Duvall  v.  Sulzner,  155 
Fed.  910.  Ind.  —  Shively  v.  Knoblock, 
8  Ind.  App.  433,  35  N.  E.  1028.  Ky.— 
Whitlock  v.  Redford,  82  Ky.  390.  N.  J. 
Thomas  v.  West  Jersey  R.  Co.,  24  N.  J. 
Eq.  567. 

In  a  suit  to  enjoin  the  collection  of 
a  judgment  on  an  award  a  complaint  is 
not  available  that  one  of  the  acting 
arbitrators  gave  no  notice  to  the 
parties  of  the  hearing  before  him,  since 
this  must  have  been  known  to  the  party 
on  the  trial  of  the  action  at  law,  and 
was  then  tried,  or  could  have  been. 
Hubbard  V.  Hubbard,  61  111.  228. 

A  party  cannot  complain  that  his  op- 
ponent failed  to  receive  notice.  Travel- 
ers' Ins.  Co.  v.  Pierce  Engine  Co.,  141 
Wis.  103,  123  N.  W.  643. 

In  Ohio  "the  statute  authorizing  and 
regulating  arbitrations  requires  that 
the  arbitration  bond  shall  specify  some 
time  and  place,  at  which  the  arbitrators 
shall  attend  to  hear  and  determine  the 
matters  in  dispute.     .     .     .     The    same 
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party,20  or  his  counsel,21  in  agreeing  as  to  the  time  and  place  of  meet- 
ing constitutes  a  waiver  of  formal  notice,  as  does  a  positive  refusal  to 
attend.22  And  the  appearance  of  a  party  at  a  meeting  signifies  a 
waiver  of  notice.23 

Proof  of  Waiver.  — Waiver  of  notice  of  a  hearing  must  be  clearly 
proved,  and  the  burden  is  on  the  party  asserting  it.24 


motive  which  induced  the  legislature  to 
require  that  a  time  and  place  should 
be  agreed  on,  and  stated  in  the  submis- 
sion, requires  also  that  the  agreement 
in  that  respect  should  be  strictly  ob- 
served. ...  It  must  appear,  from 
some  part  of  the  proceedings,  that  the 
auditors  did  meet  at  the  time  and  place 
agreed  on."  Strum  V.  Cunningham,  3 
Ohio  286. 

20.  Box  v.  Costello,  27  N.  Y.  Supp. 
293,  citing  many  local  cases. 

Though  a  notice  is  called  for  by  the 
submission,  such  notice  is  waived  by  a 
subsequent  agreement  as  to  the  time 
and  place  of  meeting.  Maryland  &  D. 
E.  Co.  v.  Porter,  19  Md.  458. 

In  Indiana,  if,  by  agreement  and  or- 
der, an  arbitration  is  directed  to  take 
place  at  a  time  less  than  ten  days  after 
the  date  of  such  agreement  and  order, 
the  parties  tnereby  waive  their  right 
to  the  notice  required  by  section  4  of 
the  "act  relative  to  arbitrations,"  etc. 
2  Eev.  St.,  1876,  p.  317;  Spencer  v. 
Curtis,  57  Ind.  221. 

Where  the  parties  agreed  in  writing 
that  the  arbitrators  should  meet  on  a 
certain  day,  and  it  appears  that,  on 
that  day,  the  arbitrators  and  parties  all 
met,  commenced  the  examination  of  the 
cause,  and  continued  the  examination 
until  the  next  day,  when  the  award  was 
made,  it  cannot  be  objected  to  the 
award  that  a  party  dissatisfied  there- 
with received  no  written  notice  of  the 
meeting.  Jacobs  v.  Moffatt,  3  Blackf. 
(Ind.)  395. 

21.  Shibe  v.  Rex,  1  Browne  (Pa.) 
174. 

22.  la.  —  Vincent  v.  German  Ins. 
Co.,  120  Iowa  272,  94  N.  W.  458.  Ky. 
Whitlock  V.  Redford,  82  Ky.  390.  Pa. 
Graham  v.  Graham,  9  Pa.  254,  49  Am. 
Dec.  557. 

Notice  Waived  Through  Agent. — As 
a  party  may  beforehand  signify  his  de- 
termination not  to  appear  at  an  arbi- 
tration meeting,  and  thus  dispense  with 
notice  of  the  time  and  place,  he  may  do 
it  in  person,  or  by  an  agent  authorized 
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to  communicate  it.  Graham  v.  Graham, 
9  Pa.  254,  49  Am.  Dec.  557. 

Notice  of  a  meeting  before  an  umpire 
is  waived  by  a  party  where  he  has 
given  a  written  statement  of  his  claims 
to  one  of  the  referees,  saying  that  he 
did  not  intend  to  attend.  Graham  v. 
Graham,  12  Pa.  128. 

A  mere  expression  of  an  intention 
not  to  appea,r  is  not  a  waiver  of  notice. 
Graham  V.  Graham,  9  Pa.  254,  49  Am. 
Dec.  557. 

23.  Ga.  —  Pike  v.  Stallings,  71  Ga. 
860.  Ind.  —  Dickerson  v.  Hays,  4 
Blackf.  44.  Ky.  —  Shock ey's  Admr.  v. 
Glasford,  6  Dana  9.  Md.  — Maryland 
&  D.  R.  Co.  v.  Porter,  19  Md.  458.  Ohio. 
Ormsby's  Admrs.  v.  Bakewell,  7  Ohio 
98,  115.  Pa.  — Vankirk  v.  McKee,  9 
Pa.  100.  S.  C  — Rounds  v.  Aiken  Mfg. 
Co.,  58  S.  C.  299,  36  S.  E.  714,  720. 
Wis.  —  Travelers'  Ins.  Co.  v.  Pierce  En- 
gine Co.,  141  Wis.  103,  123  N.  W.  643. 

Where  a  party  is  represented  by  at- 
torney at  a  meeting  and  no  objection 
for  the  want  of  notice  is  made,  the  er- 
ror in  failing  to  give  notice  is  waived 
(Madison  Ins.  Co.  v.  Griffin,  3  Ind.  277; 
Mississippi  Cotton  Oil  Co.  v.  Buster,  84 
Miss.  91,  36  So.  146),  especially  where 
the  party  was  a  non-resident  (Hanley 
v.  Wallace,  8  B.  Mon.  [Ky.]  184).  The 
appearance  of  a  city  attorney  for  the 
city,  on  a  hearing  before  arbitrators, 
examining  witnesses,  and  arguing  and 
submitting  the  city's  case,  dispenses 
with  notice.  Kane  v.  City  of  Fond  du 
Lac,  40  Wis.  495. 

Presence  at  Subsequent  Meetings. — 
A.  party  who  was  notified  of  the  pro- 
ceedings of  arbitrators  the  day  after 
they  occurred  and  attended  several  sub- 
sequent meetings  without  objection 
loses  the  right  to  complain  that  he  was 
not  notified  of  the  prior  meeting. 
Rounds  r.  Aiken  Mfg.  Co.,  58  S.  C.  299, 
36  S.  E.  714. 

24.  Thomas  v.  West  Jersey  R.  Co., 
24  N.  J.  Eq.  567. 

For  other  evidentiary  matters,  see  1 
Encyclopedia  of  Evidence,  title  "Ar- 
bitration and  Award." 
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f.  Proof  of  Xotice  or  of  T,Yant  of  Notice.  —  An  award  is  not  objec- 
tionable because  it  does  not  appear  therefrom  that  the  parties  had 
notice  of  the  meetings  of  the  arbitrators.25  The  fact  of  notice  may 
be  proved  in  any  manner,20  as  may  want  of  notice.27 

D.  Attendance  op  Witnesses.  —  In  the  absence  of  statute  the  ar- 
bitrators are  without  power  to  compel  the  attendance  of  witnesses.28 

E.  Time  and  Place  of  Hearing.  —  1.  How  Fixed.  —  The  fixing 
a  time  and  place  for  the  hearing  is  not  a  judicial  act.  It  is  often 
the  subject  of  agreement  between  the  parties.29  In  the  absence  of 
such  agreement  it  is  the  duty  of  the  arbitrators  to  appoint  the  time 
and  place  of  trial. :  ' 

2.  Presumption.  —  It  need  not  appear  in  the  proceedings  of  arbi- 
trators that  they  met  at  the  time  and  place  designated;  it  will  be 
presumed  that  the  meeting  occurred  as  appointed.31 


25.  Ala.  —  Crook  v.  Chambers,  40 
Ala.  239.  111.  —  Macdonald  v.  Bond, 
195  111.  122,  62  N.  E.  8S1.  Ky.  —  New- 
ton v.  West,  3  Met.  24.  N.  Y.  — Mayor 
of  New  York  r.  Butler,  1  Barb.  325. 

Want  of  notice  not    presumed  from 
the   fact  that  notice    does    not    ap 
from  the  award.     Mayor  of  New  York 
r.  Butler,  1  Barb.   (N.  Y.)   325;   Slocum 
v.  Damon,  1  Pinn.  (Wis.)  520. 

26.  Reeves  v.  Eldridge,  20  Til    383. 
Parol  Evidence  Admissible  To  Prove 

Notice. — Crcok  r.  Chambers,  40  Ala.  239. 

27.  Mavor  of  New  York  v.  Butler, 
1  Barb.  (X.  Y.)  325. 

Want  of  Notice  Provable  by  Party's 
Own  Testimony. — Vessel  Owners'  Tow- 
ing Co.  V.  Taylor,  126  111.  250,  18  N.  E. 
663. 

An  apellate  court  cannot  presume 
that  a  party  had  no  notice,  but  in  sup- 
port of  the  judgment  ought  to  presume 
that  he  had  notice;  and  it  is  not  neces- 
sary that  the  record  should  show  that 
he  had.  Mendenhall  V.  Smith,  Minor 
(Ala.)  380. 

28.  For  a  full  discussion  of  this  sub- 
ject, see  1  Encyclopaedia  of  Evidence, 
title  "Arbitration  and  Award." 

29.  Euckman  v.  Ransom,  35  N.  J.  L. 
565. 

The  fact  that  the  arbitrator  had  not 
been  sworn  when  he  appointed  the  time 
and  place  of  hearing  will  not  render 
the  award  invalid.  Euckman  v.  Ran- 
som, supra. 

30.  Conn.  —  Brav  v.  English,  1  Conn. 
498.  La.  — Penny  V.  Carl,  10  La.  Ann. 
202.  Me.  —  Xutt'er  v.  Tavlor,  78  Me. 
424,  6  Atl.  835.  Mass.  —  Blodgett  V. 
Prince,  109  Mass.  44.  N.  Y.  — Garvey 
r.  Carev,  7  Eobt.  286;  Moran  c.  Bogert, 
16  Abb.  Pr.  (X.  S.)  303. 


In  Pennsylvania  the  statute  requires 
the  prothonotary  to  appoint  the  day  of 
hearing  within  a  certain  time;  and  if 
he  fixes  the  time  of  meeting  at  a  period 
less  distant  than  the  law  prescribes,  in 
the  absence  of  the  opposite  party,  and 
without  his  agreement,  the  award  is  er- 
roneous. Kirk  v.  Eaton,  10  Serg.  &  E. 
(Pa.)  103. 

The  fact  that  the  meeting  is  held  in 
the  office  of  counsel  for  one  of  the 
parties  will  not  vitiate  the  award. 
Blodgett  v.  Prince,  109  Mass.  44. 

Meeting  Held  on  Premises  Involved. 
Tryer  v.  Shaw,  27  L.  J.  Exeh.  320. 

The  examination  of  a  sick  or  infirm 
person  may  be  taken  at  his  own  house. 
Tillam  v.  Copp,  5  M.,  G.  &  S.  211,  57 
E.  C.  L.  209. 

Hearing  in  Another  County.  —  The 
fact  that  the  arbitration  is  held  and 
the  award  rendered  in  a  county  other 
than  that  to  which  it  was  made  re- 
turnable by  the  agreement  of  the  par- 
ties will  not  render  it  invalid,  the  par- 
ties having  appeared  at  the  meeting 
and  made  no  objection.  McMillan  v. 
Allen,  98   Ga.  405,   25  S.   E.  505. 

Hearing  in  Another  State.  —  Where 
the  subject-matter  in  dispute  is  situated 
part  in  one  state  and  part  in  another, 
the  time  and  place  of  meeting  of  the 
arbitrators,  whether  in  one  state  or  the 
other,  is  within  their  discretion,  and 
where  the  parties  appear  the  fact  that 
the  sitting  occurs  just  across  the  state 
line  in  Tennessee  will  not  vitiate  the 
award  rendered  as  an  Alabama  award. 
Edmundson  v.  Wilson,  108  Ala.  118,  19 
So.  367,  citing  Morse,  Arbitration,  115, 
116. 

31.     Hassenpfiug  v.  Eice,  9  Ohio  Dec. 
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3.  Effect  of  Failure  To  Meet  at  Appointed  Time.  —  If  arbitrators 
do  not  meet  on  the  day  appointed,  their  proceeding  afterwards  is 
irregular,  unless  the  parties  appear,  or  consent  thereto.32 

4.  Sunday  Meetings.  —  If  the  parties  and  witnesses  voluntarily 
attend  a  meeting  of  arbitrators  on  Sunday,  the  award  will  not  be 
invalid  if  published  on  a  secular  day.33  And  the  fact  that  the  arbi- 
trators hold  a  meeting  on  the  Sabbath,  at  which  the  parties  and 
witnesses  were  not  required  to  attend,  and  discuss  and  practically 
agree  upon  the  award,  will  not  vitiate  the  same,  if  published  on 
Monday  ;34  but  to  proceed  with  a  hearing  on  Sunday,  in  the  face  of 
objections  of  one  of  the  parties,  is  illegal  and  constitutes  misconduct 
on  the  part  of  the  arbitrators,  which  violates  their  award.35 

F.  Time  To  Prepake  For  Trial.  —  It  is  essential  to  the  fair  and 
satisfactory  investigation  of  facts  before  arbitrators  or  an  umpire, 
that  an  opportunity  should  be  afforded  the  parties  to  obtain  and  pro- 
vide the  necessary  evidence,  and  an  adjournment  should  be  granted 
for  that  purpose.36 

G.  Principles  Governing  Hearing.  —  1.  Great  Latitude  Allowed. 
Arbitrations  are  to  be  conducted,  in  the  absence  of  an  express  agree- 
ment  to   the   contrary,   upon  the   ordinary  principles   upon   which 


(Eeprint)  206  (enunciating  the  com- 
mon-law rule);  Kimble  v.  Saunders, 
10  Serg.  &  E.   (Pa.)    193. 

32.  Weir  v.  Johnston,  2  Serg.  &  E. 
(Pa.)  459;  Graham's  Admrs.  V.  Pence, 
6  Eand.  (Va.)  529. 

33.  Isaacs   v.   Beth   Hamedash    Soc, 

1  Hilt.   (N.  Y.)  469,  474. 

34.  Ehrlich  r.  Pike,  53  Misc.  328, 
104  N.  Y.  Supp.  818. 

35.  In  re  Picker,  114  N.  Y.  Supp. 
289. 

36.  U.  S.  —  Passmore  v.  Pettit,  4 
Dall.  271,  1  L.  ed.  830  (where  it  was 
held  error  to  refuse  a  party  time  to 
produce  testimony  from  Halifax) ;  Tor 
ranee  v.  Amsden,  3  McLean  509,  24  Fed 
Cas.  No.  14,103.  N.  Y.  — Morewood  v 
Jewett,   2   Eobt.   496;   Forbes  v.   Frary, 

2  Johns.  Cas.  224.  Tex.  —  Green  v. 
Franklin,  1  Tex.  497.  Eng. —  Eardley 
v.  Otley,  2  Chit.  42,  18  E.  C.  L.  243: 
Spettigue  r.  Carpenter,  3  P.  Wins.  361, 
24  Eng.  Eeprint  1101  (where  an  award 
was  set  aside  for  failure  to  defer  mak- 
ing the  same  until  a  party  might  sat- 
isfy the  arbitrator  as  to  matters  which 
the  arbitrator  took  to  be  against  him, 
though  the  request  was  made  within 
two  or  three  days  before  the  time  for 
making  the  award  expired,  and  it  was 
alleged  that  this  was  done  with  intent 
that  no  award  should  be  made,  and 
though    it    did    not    appear    that    the 
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party  was  ready  to  be  heard  within 
the  time) ;  Sharpe  17.  Bickerdyke,  3 
Dow.  102,  3  Eng.  Eeprint  1003. 

Discretionary  With  Arbitrator.  —  In 
Ginder  v.  Curtis,  14  C.  B.  (N.  S.)  723, 
108  E.  C.  L.  722,  it  is  said  to  be  a 
matter  entirely  in  the  discretion  of  an 
arbitrator,  whether  he  will  or  will  not 
postpone  the  reference,  in  order  to  give 
one  of  the  parties  an  opportunity  of 
bringing  a  material  witness  from  abroad, 
and  the  court  will  not  interfere  un- 
less the  circumstances  under  which  he 
refuses  to  do  so  are  such  as  to  amount 
to  misconduct. 

Where  the  object  of  a  request  for 
an  adjournment  to  procure  evidence 
appears  to  be  to  delay  the  trial  it  is 
properlv  refused.  Sonneborn  v.  Lava- 
rello,  2  Hun  (N.  Y.)  201.  See,  also, 
Madison  Ins.  Co.  v.  Griffin,  3  Ind.  277. 

Refusal  to  adjourn  to  aUow  a  wit- 
ness to  be  brought  for  further  cross- 
examination  proper,  where  no  intima- 
tion was  given  to  the  witness  that  he 
would  be  wanted  again,  nor  to  the 
opposite  party  until  after  an  adjourn- 
ment. Fairchild  v.  Hart,  1  Philh.  (Pa.) 
227. 

An  affidavit  for  a  continuance  to 
enable  a  party  to  present  newly  dis- 
covered evidence  before  arbitrators 
should  show  that  the  evidence  was  such 
that   it   could   not   have   been   obtained 


ARBITRATION 


619 


other  judicial  inquiries  are  conducted.37  But  arbitrators  have  the 
most  extensive  discretion  as  to  the  mode  of  conducting  the  inquiry 
before  them.38 

The  courts  do  not  exact  from  arbitrators  the  observance  of  tech- 
nical rules  and  formalities  in  the  conduct  of  their  proceedings,38 


by     reasonable     diligence.     Eardley     v.  i 
Otley,  2  Chit.  42,  18  E.  C.  L.  243.    And  | 
see     Woodworth    v.    Van     Buskerk,     1 
Johns.    Ch.    (N.    Y.)    432;    Latimer    V. 
Ridge,  1  Binn.  (Pa.)  458. 

37.  Hart  V.  Kennedy,  47  N.  J.  Eq. 
51,  20  Atl.  29;  Haigh  v.  Haigh,  5  L. 
T.  N.  S.  507,  8  Jur.  (N.  S.)  983,  31 
L.  J.  Ch.  420. 

Presence  of  Assistants. — In  deciding 
on  partnership  accounts,  arbitrators  may 
properly  call  in  a  competent  person 
to  assist  them,  and  the  arbitrators, 
by  adopting  in  terms  the  opinions  of 
6uch  person,  do  not  constitute  him  an 
umpire,  but  make  his  opinions  their 
own,  and  their  award  cannot  be  im- 
peached on  that  account.  Anderson 
r.  Wallace,  3  CI.  &  F.  26,  42,  6  Eng. 
Reprint  1347.  Where  a  submission  ex- 
pressly provides  that  the  arbitrators 
may  appoint  a  person  "not  objected 
to  by  any  of  the  parties"  as  an  ac- 
countant, and  an  accountant  is  em- 
ployed, who  was  never  previously  heard 
of  by  one  of  the  parties,  and  who, 
therefore,  has  had  no  opportunity  of 
objecting  to  him,  such  conduct  is 
fatally  objectionable.  In  re  Tidswell, 
^3  Beav.  213,  55  Eng.  Reprint  349. 
Where  by  the  terms  of  the  submission 
an  arbitrator  is  allowed  the  assistance 
of  an  accountant,  or  any  other  person 
for  a  particular  purpose,  the  arbitra- 
tor must  not  delegate  his  authority  to 
Mich  assistant,  or  permit  him  to  in- 
'r-rfere  in  any  wav  with  the  award. 
Haigh  v.  Haigh,  5  L.  T.  N.  S.  507,  8  Jur. 
(N.  S.)  983,  31  L.  J.  Ch.  420.  The 
fact  that  an  arbitrator  declines  to  per- 
mit the  presence  of  a  stranger  for  the 
purpose  of  assisting  the  defendant's 
counsel  with  particular  hints  will  not 
authorize  the  setting  aside  of  the 
award.  Tillam  v.  Copp,  5  M.  G.  & 
S.   211,  57  E.   C.  L.   209. 

Misconduct  on  the  part  of  on©  arbi- 
trator is  sufficient  ground  for  setting 
aside  the  award,  regardless  of  the  fact 
that  a  majority  award  would  have  been 
sufficient,  and  that  all  three  concurred, 
eince  it  is  impossible  to  know  the  ex- 
tent of  bis  influence  over  the  minds 
of   the   other   arbitrators.     Moshier    v. 


Shear,  102  111.  169,  40  Am.  Rep.  573. 

Arguments  and  Conduct  of  Counsel. 
"When  persons  have  accepted  an  ap- 
pointment to  act  as  arbitrators,  they 
assume  a  quasi  judicial  character,  and 
become  amenable  to  the  same  principles 
of  justice  which  require  judicial  of- 
ficers, in  the  exercise  of  their  functions, 
to  be  impartial  between  the  parties," 
and  so  counsel  discuss  before  ar- 
bitrators the  question  of  the  compen- 
sation to  be  paid  the  arbitrators,  there- 
by exposing  himself  to  a  suspicion  of 
attempting  to  secure  an  undue  ad- 
vantage; but  where  the  opposing  party 
interposes  no  objection  at  the  time 
such  remarks  were  made,  and  volun- 
tarily revives  the  discussion,  at  an 
ensuing  meeting,  he  will  not  be  per- 
mitted to  raise  the  objection  for  the 
first  time  in  an  action  to  set  aside 
the  award.  Atterbury  v.  Trustees  of 
Columbia  College,  66  Misc.  273,  123  N. 
Y.  Supp.  25. 

It  is  improper  conduct  of  counsel  for 
one  of  the  parties  to  arbitration  pro- 
ceedings, in  the  absence  of  counsel 
for  the  opposing  party,  to  submit  fur- 
ther argument.  Lattin  v.  Gamble,  154 
Mich.  177,  117  N.  W.  575,  wherein  it 
is  said  that  the  apparent  effect  is  the 
same  whether  counsel  was  unfriendly 
to  the  rules  governing  proper  advocacy, 
or  only  forgetful  of  them.  And  after 
arbitrators  have  conferred  it  is  im- 
proper for  counsel,  "without  knowing 
that  further  conference  was  impossible, 
to  privately  express,  or  intimate,  his 
opinion  to  the  arbitrator  chosen  by  his 
client. ' ' 

For  matter  pertaining  to  arguments 
of  counsel  in  general,  see  the  title 
"Argument  of  Counsel." 

38.  Mont.  —  Carlston  V.  St.  Paul  F. 
&  M.  Ins.  Co.,  37  Mont.  118,  94  Pac. 
756,  127  Am.  St.  Rep.  715.  S.  C  — 
Rounds  v.  Aiken  Mfg.  Co.,  58  S.  C.  299, 
36  S.  E.  714,  719.  Eng.  — Tillam  v. 
Copp,  5  M.  G.  &  S.  211,  57  E.  C.  L. 
209;  Hewlett  v.  Laycock,  2  Car.  &  P. 
574,  12  E.  C.  L.  271. 

39.  U.  S.  —  Republic  of  Colombia  v. 
Cauca  Co.,  106  Fed.  337,  351.    Conn.— 
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but  if  true  proceedings  were  honestly  and  fairly  conducted,  they 
uniformly  and  universally  refuse  to  interfere  with  the  judgment 
of  the  arbitrators.40  Though  the  arbitrators  have  mistaken  the 
law,  the  courts  will  afford  no  relief,  if  it  does  not  appear  that  they 
have  been  guilty  of  fraud,  partiality  or  misconduct.41  If  either 
party  would  take  advantage  of  an  alleged  act  of  misconduct  of  ar- 
bitrators, he  must  give  notice  at  the  time  that  he  intends  to  rely  on 
it  as  an  objection.42 

2.   Adjournments.  —  The   matter   of   continuances   and   adjourn- 
ments is  within  the  sound  discretion  of  the  arbitrators,43  and  they 


Hall  v.  Norwalk  F.  Ins.  Co.,  57  Conn. 
105,  17  Atl.  356.  Kan.  —  Anderson  v. 
Burehett,  48  Kan.  153,  29  Pac.  315. 
Mont.  —  Carlston  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  37  Mont.  118,  94  Pac.  756, 
127  Am.  St.  Rep.  715.  N.  Y.— 
Fudickar  v.  Guardian  Mut.  L.  Ins.  Co., 
62  N.  Y.  392;  Underhill  v.  Van  Cort- 
landt,  2  Johns.  Ch.  339.  S.  C.  —  Askew 
v.  Kennedy,  1  Bailey  46.  Eng.  — Till- 
am  v.  Copp,  5  M.  G.  &  S.  211,  57  E. 
C.  L.  209;  Houghton  v.  Bankart,  3 
DeG.  F  &.  J.  16,  64  Eng.  Ch.  12,  45 
Eng.  Reprint   783. 

Articles  of  Submission  Need  Not  Be 
Before  Arbitrator  During  Proceed- 
ings.—  Boor  v.  Wilson,  48  Md.  305. 

The  terms  "misconduct"  and  "mis- 
behavior" as  used  in  a  statute  justify- 
ing the  setting  aside  of  an  award 
contemplate  acts  evincing  unfairness, 
or  contrary  to  all  the  principles  of  a 
just  proceeding,  and  not  mere  errors 
of  judgment,  however  great.  Turnbull 
V.  Martin,   2   Daly    (N.   Y.)    428. 

40.  Mont.  —  Carlston  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  37  Mont.  118,  94  Pac.  756, 
127  Am.  St.  Rep.  715.  N.  Y.— Under- 
hill V.  Van  Cortlandt,  2  Johns.  Ch. 
339.  Can.  —  Townsend  v.  Morton,  2  U. 
C.  Q.  B.  100. 

When  the  trial  is  fair  in  fact,  an 
award  will  not  be  set  aside  on  the 
ground  that  a  referee  acted  upon  his 
own  knowledge  of  a  material  fact,  or 
that  his  associates  acted  upon  the  same 
knowledge  communicated  to  them  by 
him.     Straw  v.  Truesdale,  59  N.  H.  109. 

Presumption  as  to  Good  Faith  in  the 
Discharge  of  Their  Duties. — Republic 
of  Colombia  v.  Cauca  Co.,  106  Fed.  337, 
351;  Seaton  v.  Kendall,  171  111.  410, 
49  N.  E.  561. 

41.  U.  S.  —  Torrance  V.  Amsden,  3 
McLean  509,  24  Fed.  Cas.  No.  14,103. 
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Conn. — Hall  r.  Norwalk  F.  Ins.  Co.,  57 
Conn.  105,  17  Atl.  356.  El.  —  Stone 
v.  Baldwin,  226  111.  338,  80  N.  E. 
890,  citing  many  local  cases.  S.  C.  — 
Small  v.  Courtney,  1  Brev.  205,  citing 
Kyd,  Awards,  138,  180.  Eng.— Anony- 
mous, 1  Chit.  674,  18  E.  C.  L.  199. 

42.  Ga. — Harper  v.  Pike  Co.  Road 
Comrs.,  52  Ga.  659.  La. — Bryant  v. 
Levy,  52  La.  Ann.  1649,  28  So.  191. 
Me.  — Stewart  v.  Waldron,  41  Me.  486. 
Mass. — Everett  v.  Charlestown,  12  Allen 
93.  N.  Y.  — Britton  v.  Hooper,  25 
Misc.  388,  55  N.  Y.  Supp.  493.  Eng.  — 
Hewlett  v.  Laycock,  2  Car.  &  P.  574, 
12  E.  C.  L.  271. 

If  party  lies  by  and  suffers  other 
meetings  to  take  place,  and,  when  the 
arbitrators  are  ready  to  make  their 
award,  revokes  his  submission,  he  is 
liable  to  an  action  to  the  other  party, 
who  was  desirous  of  having  the  benefit 
of  the  award.  Hewlett  v.  Laycock,  2 
Car.  &  P.  574,  12  E.  C.  L.  271. 

43.  Conn. — Bray  v.  English,  1  Conn. 
498.  Ga.  — Vinton  &  Davis  v.  Lind- 
sey,  68  Ga.  291.  Ky.  —  Wrigglesworth 
v.  Morton,  2  Bibb  157.  W.  Va.  — Bor- 
ing v.  Boring,  2  W.  Va.  297. 

Where  one  arbitrator  only  attends 
he  may  adjourn  (Steeley  v.  Irvine,  6 
Serg.  &  R.  [Pa.]  128);  though  one 
party  is  absent  (Stiles  v.  Turnpike 
Road,  10  Serg.  &  R.  [Pa.]  286.  See 
Wilson  v.  Cross,  7  Watts  (Pa.)  495. 

Arbitrators  Need  Not  Be  Sworn  Be- 
fore Adjourning. — Eckert  v.  Sheets,  6 
Serg.  &  R.  (Pa.)  275. 

Right  to  Continuance  for  the  Pur- 
pose of  Securing  Evidence See  supra, 

II,  F. 

Right  to  Adjournment  To  Obtain 
Counsel.— See  supra,  II,  C,  1,  c. 

Notice  of  Adjournment. — See  supra, 
II,  C,  4,  a  (III). 
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are  not  limited  to  an  adjournment  from  day  to  day,  but  may  adjourn 
for  a  longer  time  if  the  ends  of  justice  require  it.44 

If  the  arbitrators  refuse  a  request  for  an  adjournment,  founded 
on  sufficient  reasons,  and  offered  at  a  proper  season,  it  is  a  good 
ground  for  vacating  the  award.45  But  if  the  parties  have  limited 
the  time  within  which  counsel  shall  be  heard  in  argument  before 
arbitrators,  an  adjournment  until  a  day  exceeding  such  limit  for 
the  purpose  of  hearing  counsel  for  one  of  the  parties  will  invalidate 
the  award.46 

3.  Waiver  of  Irregularities.  —  All  irregularities  as  to  the  mode 
of  procedure  before  arbitrators  can  be  waived.47  For  example,  an 
objection  on  the  ground  of  incompetency  or  misconduct  of  arbitra- 
tors is  waived  by  continuing  the  arbitration  after  notice  thereof,48 
until  the  cause  is  fully  heard  and  disposed  of  without  objection.49 

H.  Appointment  and  Conduct  of  Umpire.  —  1.  When  Umpire 
May  Act.  —  The  umpire  can  properly  act  only  in  case  of  disagree- 
ment of  the  arbitrators.50 

2.  When  Appointed.  —  It  matters  not  at  what  time  during  the 
progress  of  an  arbitration  the  umpire  is  appointed.  It  is  within  the 
discretion  of  the  arbitrators  to  appoint  him  before  or  after  their 
disagreement,51  regardless  of  the  fact  that  the  submission  provides 
for  the  time  of  appointment.52 


44.  Ga. — Vinton  &  Davis  v.  Lind- 
■ev,  68  Ga.  291.  Me.  —  Bixby  v.  Whit- 
ney, 11  Me.  62.  Vt.  —  Harrington  V. 
Rich,  6  Vt.  666. 

The  affirmative  declaration  of  a 
statute  that  arbitrators  may  adjourn 
from  day  to  day  does  not,  perhaps, 
necessarily  exclude  the  idea  that  they 
may  adjourn  for  a  longer  time,  should 
the  exigencies  of  the  case  require  it. 
Richardson  v.  Hartsfield,  27  Ga.  528. 

45.  U.  S.  —  Torrance  v.  Amsden,  3 
McLean  509,  24  Fed.  Cas.  No.  14,103. 
N.  J.  — Coryell  v.  Coryell,  1  N.  J.  L. 
385.  Can. —  Ontario,  etc.  R.  Co.  V.  Les 
Cures,  etc.  de  Ste.  Anne,  7  Montreal  Q. 
B.  110. 

46.  Cole  v.  Blunt,  2  Bosw.  (N.  Y.) 
116. 

47.  Rounds  v.  Aiken  Mfg.  Co.,  58 
8.  C.  299,  36  S.  E.  714,  citing  Morse, 
Arbitration,  pp.  116,  118;  Watson,  Arbi- 
tration,  296. 

48.  Hart  v.  Kennedy,  47  N.  J.  Eq. 
51,  20  Atl.  29;  Darnley  v.  London,  etc. 
R.  Co.,  L.  R.  2  H.  L.  43,  36  L.  J. 
Ch.  404,  16  L.  T.  N.  S.  217,  15  Wkly. 
Rep.  817. 

49.  Kan.  —  Anderson  v.  Burchett, 
48  Kan.  153,  29  Pac.  315.  Miss.— Mis- 
sissippi Cotton  Oil  Co.  v.  Busfer,  84 
Miss.    91,    36    So.    146.     Pa.— Burns    V. 


Pa.  R.  Co.,  222  Pa.  409,  71  Atl.  1054; 
Thomas  v.  Heger,  174  Pa.  345,  34  Atl. 
568.  Eng.— Bignall  V.  Gale,  2  M.  G.  & 
S.  830,  40  E.  C.  L.  648;  Moseley  v. 
Simpson,  L.  R.  16  Eq.  226,  42  L.  J.  Ch. 
739,  28  L.  T.  N.  S.  727,  21  Wkly.  Rep. 
694.  Can.  —  Hickman  v.  Lawson,  8 
Grant  Ch.  (U.  C.)  386. 

If  an  irregularity  in  administering 
an  oath  to  a  witness  is  known  at  the 
time,  objection  must  then  be  made,  or 
it  will  be  waived.  City  of  O'Neill  v. 
Clark,  57  Neb.  760,  78  N.  W.  256. 

Continuing  With  Proceedings  Under 
Protest  No  Waiver  of  Objections. — 
Rinpland  V.  Lowndes,  17  C.  B.  N.  S. 
514/10  Jur.  N.  S.  850,  33  L.  J.  C.  P. 
337,  12  Wkly.  Rep.  1010,  112  E.  C.  L. 
513,  reversing  15  C.  B.  N.  S.  173,  109 
E.  C.  L.  172. 

50.  Whittaker  v.  Wallace's  Admr.,  1 
Ky.  L.  Rep.  271. 

51.  Bryan  r.  Jeffreys,  104  N.  C.  242, 
10  S.  E.  167;  Stevens  V.  Brown,  82 
N.  C.  460;  Winteringham  v.  Robertson, 
27  L.  J.  Exch.  (Eng.)  301. 

52.  Chandos  r.  American  Fire  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19  L.  R. 
A.  321.  The  court  refused  to  follow 
the  case  of  Adams  v.  New  York  Bow- 
ery Fire  Ins.  Co.,  85  Iowa  6,  51  N.  W. 
1149. 
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3.  By  Whom  Appointed.  —  It  is  the  duty  of  arbitrators  to  select 
an  umpire  and  notify  him  of  his  selection.53  But  the  parties  waive 
an  omission  on  the  part  of  arbitrators  to  select  an  umpire  and  notify 
him  of  his  selection,  where  they  are  present  and  do  not  require 
them  to  make  the  selection.54 

4.  Manner  of  Selection.  —  It  is  improper  for  the  arbitrators  to 
choose  an  umpire  by  lot.55  But  the  fact  that  an  umpire  was  wrongly 
chosen  by  lot  will  not  invalidate  the  award  where  the  parties  pro- 
ceeded to  a  hearing  before  him  with  knowledge  of  the  improper 
manner  of  his  selection.56 

5.  Notice  to  Parties  of  Selection.  —  The  parties  are  entitled  to 
notice  of  the  selection  of  a  third  arbitrator  or  umpire.67 

6.  Umpire  May  Act  Independently.  —  "Where  an  umpire,  duly  ap- 
pointed in  consequence  of  a  disagreement  of  arbitrators,  has  entered 
on  the  performance  of  his  duties,  the  authority  to  make  a  final 
decision  on  all  the  matters  embraced  in  the  submission  is  vested 
exclusively  in  him;  the  original  powers  of  the  arbitrators  having 
ceased  to  exist,  he  is  not  bound  to  meet  or  consult  with  them  at 


53.  Chandos  v.  American  F.  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19 
L.   E.   A.   321. 

54.  Chandos  v.  American  F.  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19  L. 
R.   A.   321. 

55.  N.  J.  —  Hart  v.  Kennedy,  47  N. 
J.  Eq.  51,  20  Atl.  29.  N.  Y.—ln  re 
Grening,  74  Hun  62,  26  N.  Y.  Supp. 
117.  Eng. —  Ford  v.  Jones,  3  Barn.  & 
Ad.  248,  110  E.  C.  L.  93;  European 
Steam  Shipping  Co.  v.  Crosskey,  8  C. 
B.  N.  S.  397,  98  E.  C.  L.  396. 

Compare  Morgan  v.  Bolt,  7  L.  T.  N. 
S.  671,  11  Wkly.  Eep.  265,  where  it 
was  said  that  though  the  election  of 
an  umpire  by  lot  may  not  be  necessar- 
ily bad,  where  the  arbitrators  have  pre- 
viously agreed  that  both  parties  pro- 
posed are  fit  for  the  office;  yet  this 
must  be  made  out  plainly  and  clearly, 
or  the  ordinary  rule  will  be  adhered 
to.  And  to  a  similar  effect  see  Hart 
v.  Kennedy,  47  N.  J.  Eq.  51,  20  Atl. 
29;  Hopper  v.  Wrightson,  L.  R.  2  Q.  B. 
367. 

56.  Mich.  —  Brush  v.  Fisher,  69  Mich. 
469,  38  N.  W.  446.  N.  J.  —  Hart  v.  Ken- 
nedy, 47  N.  J.  Eq.  51,  20  Atl.  29.  Wis. 
Chandos  v.  American  Fire  Ins.  Co.,  84 
Wis.  184,  54  N.  W.  390,  19  L.  R.  A. 
321,  citing  Morse,  Arbitration,  243. 
Eng.  — In  re  Jamieson  &  Binns,  4  Ad. 
&  El.  945,  31  E.  C.  L.  231,  111  Eng. 
Reprint  1039;  Backhouse  v.  Taylor,  20 
L.  J.  Q.  B.  233. 

57.  111.  —  Alexander  v.  Cunningham, 
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111  HI.  511,  516;  Ingraham  v.  Whit- 
more,  75  111.  24.  N.  J.  —  Thomas  V. 
West  Jersey  R.  Co.,  24  N.  J.  Eq.  567. 
N.  C.  —  Bray  v.  Staples,  149  N.  C.  89, 
62  S.  E.  780,  19  L.  R.  A.  (N.  S.)  696. 
Pa.  —  Graham  v.  Graham,  9  Pa.  254, 
49  Am.  Dec.  557,  citing  Kyd,  Awards, 
59.  Va.  —  Coons  v.  Coons,  95  Va.  434, 
28  S.  E.  885,  64  Am.  St.  Rep.  804. 

In  Paschal  v.  Terry,  W.  Kel.  132,  25 
Eng.  Reprint  530  (decided  in  1760), 
the  court  of  king's  bench  set.  aside  an 
award  which  had  been  made  without 
notice  given  to  one  of  the  parties  of 
the  appointment  of  an  umpire,  or  of 
a  hearing,  upon  the  ground  that  it  was 
repugnant  to  the  submission;  and  that 
it  was  unreasonable  and  contrary  to 
natural  justice  to  make  an  award  with- 
out giving  notice  to  the  parties  to  at- 
tend. 

In  Ingraham  v.  Whitmore,  75  111.  24, 
G.  and  G.,  who  had  been  selected  arbi- 
trators, with  power  to  select  a  third 
in  the  event  they  disagreed,  having 
failed  to  agree,  chose  B.  as  umpire, 
and  he  proceeded  to  make  an  award 
without  any  previous  notice  of  his 
selection  having  been  given  to  the  par- 
ties. It  was  held  that  this  award  was 
void,  the  court,  among  other  things, 
saying:  "The  doctrine  is  well  estab- 
lished, that  where  an  arbitrator  pro- 
ceeds entirely  ex  parte,  without  giv- 
ing the  party  against  whom  the  award 
is  made  any  notice  of  the  proceeding 
under   the    submission,    the    award     is 
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all,88  unless  required  to  do  so  by  the  submission;59  though  it  seems 
that  if  the  arbitrators  join  with  him  in  his  umpirage,  it  will  be 
treated  as  surplusage,  and  will  not  vitiate  the  award.60 

7.  Re-Examination  of  Witnesses  Unnecessary.  —  An  umpire  may 
generally,  in  his  discretion,  take  the  facts  already  found  by  the 
arbitrators,  and  consider  the  disputed  questions,  and  make  his 
award  without  re-examining  the  witnesses,'1  unless  he  is  directed  to 


void,  and  it  is  not  necessary  to  show 
corruption  on  the  part  of  the  arbi- 
trator." This  was  quoted  in  Alex- 
ander v.  Cunningham,  111  111.  oil,  516. 

58.  Ind.  —  Sanf ord  V.  Wood,  49  Ind. 
165;  Kile  V.  Chapin,  9  Ind.  150.  Mo  — 
Scudder  v.  Johnson,  5  Mo.  551.  N.  Y. 
Jackson  v.  Merritt,  11  Abb.  Pr.  370; 
Graham  V.  James,  7  Robt.  468;  Lyon 
v.  Blossom,  4  Duer  318,  325,  citing 
many  local  as  well  as  English  cases. 
Tenn. —  Mullins  r.  Arnold,  4  Sneed 
262,  citing  1  Steph.  X.  P.  63-66.  But 
see  Ga.  — Sheffield  r.  Clark,  73  Ga.  92, 
citing  Code,  §2890.  111.  —  Kelderhouse 
p.  Hall,  116  111.  147,  4  N.  E.  652,  citing 
Morse,  Arbitration  &  Award,  163.  Eng. 
Morgan  V.  Bolnt,  7  L.  T.  N.  S.  671,  11 
Wkly.  Rep.  265. 

59.  Thus,  where  an  umpire  is  ap- 
pointed on  condition  of  hearing  and 
determining  in  the  presence  of  all  of 
a  party's  arbitrators,  he  is  bound  to 
conform  to  this  prescribed  rule  of  con- 
duct. Walker  v.  City,  Bailey  Eq.  (S. 
C.)   443. 

A  deed  of  submission  authorizing 
arbitrators  to  appoint  an  umpire  in, 
or  to  confer  with  them,  in  consid- 
ering and  determining  the  matter  re- 
ferred, does  not  bind  the  parties  to 
an  award  made  bv  that  umpire  alone. 
Beddall  r.  Page,  5  L.  J.  K.  B.  (O.  S.) 
101. 

And  where  the  submission  provides 
that  the  controversy  shall  be  deter- 
mined by  the  two  arbitrators,  or,  in 
case  of  their  disagreement,  then  by  the 
two  arbitrators  together  with  an  um- 
pire, a  decision  of  the  umpire  alone, 
without  the  concurrence  of  either  of 
the  arbitrators,  is  invalid.  Graham  v. 
James,  7  Robt.  (N.  Y.)  468. 

60.  Ind.  —  Sanford  v.  Wood,  49  Ind. 
165.  N.  Y.  — Jackson  r.  Merritt,  11 
Abb.  Pr.  370;  Lyon  v.  Blossom,  4 
Duer  318,  325,  citing  many  local  as 
well  as  English  cases.  Term. — Mullins 
v.  Arnold,  4  Sneed  262,  citing  1  Steph. 
N.  P.  63-66. 

Waiver.  —  "Where    an    umpire,    strict- 


ly speaking,  had  been  appointed  and 
should  have  acted  alone,  and  he  a  -ted 
with  the  arbitrators,  and  joined  with 
them  in  making  the  award  (a  very 
material  departure  from  the  submis- 
sion), the  parties  present  consented 
to  it,  and  thereby  waived  all  objection 
to  it.  Chandos  V.  American  Fire 
ins.  Co.,  84  Wis.  184,  54  N.  W.  390, 
19  L.  R.  A.  321,  citing  Morse,  Arbi- 
tration   &    Award,   341. 

61.  Conn.  —  Rainey  r.  Edwards,  17 
Conn.  309,  316.  Ind. —  Kile  v.  Chapin, 
9  Ind.  150,  citing  Hall  r.  Lawrence,  4 
T.  R.  589,  100  Eng.  Reprint  1191.  Ky. 
Whittacker  r.  Wallace's  Admr.,  1 
Ky.  L.  Rep.  371.  Miss. — >  Jenkins  V. 
Meagher,  46  Miss.  84,  95,  citing  Wat- 
eon,  Awards  170.  Pa. — Graham  v.  Gra- 
ham, 9  Pa.  254,  49  Am.  Dec.  557.  S.  C. 
Rounds  v.  Aiken  Mfg.  Co.,  58  S.  C. 
299,  36  S.  E.  714,  720,  citing  Morse, 
Arbitration,  764;  Watson,  Awards  296; 
Kyd,  Awards  103;  Sharp  r.  Lipsey,  2 
Bailev  113;  Small  r.  Courtnev,  1  Brev. 
205.  Tex.  —  McHugh  v.  Peck,  29  Tex. 
141. 

But  see,  Haven  v.  Winnisimmet  Co., 
11  Allen  (Mass.)  377,  87  Am.  Dec.  723, 
citing  Passmore  r.  Pettit,  4  Dall.  (U. 
S.)  271,  1  L.  ed.  830  (where  it  is  said 
that  an  umpire  upon  being  chosen  by 
referees  may  and  ought  to  examine 
the  witnesses  and  the  evidence  for 
himself,  in  the  presence  of  the  parties, 
without  relying  solely  upon  the  in- 
formation or  facts  reported  by  the  ref- 
erees); Watson,  Arbitration  (3rd  ed.) 
100;  In  re  Salkeld  &  Slater,  12  Ad.  & 
El.  767,  40  E.  C.  L.  189. 

In  Russell  on  Arbitration  (3rd  ed.) 
320,  quoted  in  Coons  V.  Coons,  95  Ya. 
434,  28  S.  E.  885,  64  Am.  St.  Rep. 
804,  it  is  said  that  it  is  the  duty  of 
the  umpire  to  "examine  such  witnesses 
as  the  parties  choose  to  produce,  and 
as  to  such  points  as  they  choose  to 
raise,  although  the  same  witnesses  have 
been  examined  as  to  the  same  points 
before  the  arbitrators.  He  may  not 
take   the   evidence,   or   any  part   of  it, 
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do  so  by  statute,62  or  by  the  submission,63  or  it  is  afterwards  re- 
quired of  him,  by  one  of  the  parties.64 
I.  Recommital  of  Award.  —  1.  Statutory.  —  The  power  to  recom- 


vfrom  the  notes  of  the  arbitrators,  un- 
less there  be  a  special  provision  in 
the  submission,  or  a  clear  agreement, 
between  the  parties  permitting  such 
a  course." 

Rule  Judicially  Stated.  —  "An  um- 
pire, I  suppose,  may  either  re-examine 
the  whole  matter,  and  hear  testimony 
for  himself,  or  act  on  the  concurrent 
'statements  and  opinions  of  the  arbi- 
trators. In  the  latter  case  it  would 
seem  a  rule  of  propriety,  at  least,  that 
all  the  arbitrators  on  both  sides  should 
be  before  him."  Walker  v.  City  Coun- 
cil,  Bailey   Eq.    (S.   C.)    443,   456. 

In  re  Brook  V.  Delcomyn,  16  C.  B.  N. 
S.  403,  111  E.  C.  L.  402,  the  chief  jus- 
tice said  that  he  took  it  each  arbi- 
trator had  a  right  to  make  a  state- 
ment to  the  umpire  of  facts  which 
were  known  to  both  of  them,  but  he 
doubted  much  whether  any  usage  could 
sanction  the  communication  to  him  of 
facts  which  had  come  to  the  knowledge 
of  one  of  them  only. 

"Where  arbitrators  agree  on  some 
of  the  facts,  but  differ  with  Tespect 
to  others  not  connected  with  the  first, 
the  umpire,  if  he  thinks  proper,  may- 
take  those  points  on  which  the  arbi- 
trators agree,  to  be  as  they  report 
them,  provided  a  re-examination  is  not 
required  by  the  submission,  or  by  either 
of  the  parties  before  he  makes  his 
award."  Blood  v.  Shine,  2  Fla.  127. 
And  see  in  this  connection,  Finney's 
Exrs.  v.  Miller,  1  Bailey  (S.  C.)  81. 
But  see  Wicks  v.  Cox,  11  Jur.  542; 
Tollit  v.  Saunders,  9  Price  612,  23  R. 
R.   732. 

62.  In  New  York  by  statute  it  is  pro- 
vided that  an  umpire  must  sit  with  the 
original  arbitrators  upon  the  hearing, 
and,  if  testimony  has  been  taken  before 
his  appointment,  the  matter  must  be 
reheard,  unless  it  is  waived.  In  re 
Greening,  26  N.  Y.  Supp.  117,  56  N. 
Y.  St.  196,  citing  Code  Civ.  Proc, 
§2367.  "The  terms  of  the  statute  re- 
specting arbitrations  point  in  the  same 
direction.  The  seventh  section  pro- 
vides that  all  the  arbitrators  must 
meet  together  and  hear  all  the  allega- 
tions and  proof  of  the  parties.  It 
would  seem  that  the  'hearing'  thus 
made    requisite    must    be   of   the   same 
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kind  for  all.  If  one  can  'hear'  the 
case  without  notice,  all  can  —  if  one 
can  proceed  without  the  examination 
of  witnesses,  the  same  rule  would  seem 
to  be  applicable  to  all.  It  must  be 
conceded  that  the  rule  thus  laid  down 
will  sometimes  require  two  distinct 
trials — one  before  the  original  arbi- 
trators, the  other  before  the  umpire 
or  the  third  arbitrator,  with  his  asso- 
ciates. This  result  can  be  readily 
avoided  by  a  provision  that  the  um- 
pire shall  sit  with  the  arbitrators, 
or  by  appointing  three  arbitrators  in 
the  first  instance."  Day  v.  Hammond, 
57  N.  Y.  479,  486,  15  Am.  Rep.  222. 
But  this  requirement  is  applicable  only 
to  statutory  arbitrations.  Enright  V. 
Montauk  Fire  Ins.  Co.,  15  N.  Y.  Supp. 
893,  40  N.  Y.  St.  642. 

63.  Blood  V.  Shine,  2  Fla.  127;  Sharp 
v.  Lipsey,  2  Bailey   (S.  C.)    113. 

64.  Conn.  —  Eanney  v.  Edwards,  17 
Conn.  309,  316.  Me.  —  Knowlton  v. 
Homer,  30  Me.  552.  Miss.  —  Jenkins 
V.  Meagher,  46  Miss.  84,  95  (citing  Wat- 
son, Awards  170).  N.  J.  —  West  Jer- 
sey E.  Co.  V.  Thomas,  23  N.  J.  Eq. 
431,  affirmed,  24  N.  J.  Eq.  567.  Pa.— 
Graham  v.  Graham,  9  Pa.  254,  49  Am. 
Dec.  557.  S.  C. —  Rounds  v.  Aiken  Mfg. 
Co.,  58  S.  C.  299,  36  S.  E.  714,  720  (citing 
Morse,  Arbitration  264; Watson,  Awards 
296;  Kyd,  Awards  103);  Sharp  v.  Lip- 
sey, 2  Bailey  113;  Small  v.  Courtney, 
1  Brev.  205  (citing  Hall  v.  Lawrence, 
4  T.  R.  589,  100  Eng.  Reprint  1191). 
Eng.  —  McHugh  v.   Peck,   29  Tex.   141. 

In  Moore  v.  Powley,  1  Thorns.  (Nova 
Scotia)  115,  the  arbitrators,  after  hav- 
ing examined  witnesses,  selected  an 
umpire  and  refused  to  have  plaintiff's 
witnesses  re-examined  before  the  um- 
pire, but  re-examined  tne  defendant's 
witnesses,  and  gave  an  award  for  the 
defendant,  and  the  court  would  not 
support  the  award. 

In  Day  v.  Hammond,  57  N.  Y.  479, 
486,  15  Am.  Rep.  522,  it  was  said  that 
in  In  re  Jenkins,  1  Dowl.  N.  S.  276, 
"an  umpire  did  not  examine  witnesses, 
but  formed  his  opinion  upon  the  notes 
of  the  arbitrators.  He  was  requested 
by  one  of  the  parties  to  examine  wit- 
nesses, but  declined,  thinking  that  both 
should    request.     The     court     set     the 
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mit  the  award  is  statutory,65  a  discretionary  power  to  recommit  be- 
ing frequently  so  vested  in  the  court.66  In  the  absence  of  such  stat- 
ute there  is  no  power  in  the  court  to  recommit.67 

2.  Procedure  on  Recommittal.  —  If  the  award  is  recommitted  gen- 
erally, the  arbitration  is  in  the  same  position  as  when  originally  sub- 
mitted.68 It  may,  however,  be  recommitted  for  specific  purposes, 
such  as  making  the  findings  more  specific,69  to  amend  a  defect,70 
or  to  correct  informalities  or  clerical  mistakes.71 

A  rehearing  need  not  be  granted,  unless  necessary  to  accomplish 
the  purpose  of  the  recommittal.72 


award  aside,  holding  that  the  only  case 
in  which  the  umpire  could  refrain  from 
rehearing  the  case,  examining  wit- 
nesses, etc.,  was  where  there  was  a 
waiver."  See  to  the  same  effect, 
7/i  re  Salkeld  &  Slater,  12  Ad.  &  El. 
767,  40  E.  C.  L.  189. 

Judicial  Statement  of  Kule. — 
"Where  a  case  is  referred  to  the 
award  of  two  persons,  and  in  case  of 
disagreement  to  the  decision  of  a  third 
person,  either  as  an  umpire  or  as  a 
third  arbitrator,  the  parties  have  the 
right  to  insist  that  such  arbitrator  or 
umpire  shall  have  before  him  the  evi- 
dence and  witnesses  produced  before 
the  two  arbitrators,  as  well  as  the 
right  to  appear  and  state  their  case 
to  such  third  arbitrator  or  umpire,  be- 
fore a  binding  award  can  be  made." 
In  re  Soules  v.  Morton,  4  Ont.  Pr.  249. 

Witnesses  need  not  be  examined  even 
on  request  where  the  submission  pro- 
vides that  the  umpire  shall  be  at  liberty 
to  make  his  award  on  the  arbitrators' 
notes,  without  examining  the  witnesses. 
In  re  Firth,  19  L.  J.  Q.  B.  169. 

Ample  notice  to  produce  witnesses 
must  be  given  by  the  umpire.  Proud- 
foot  r.  Trotter,  6  U.  C.  Q.  B.  (O.  S.) 
163. 

65.  la.  —  Depew  v.  Davis,  2  Greene 
260.  Me.  —  North  Yarmouth  v.  Cum- 
berland, 6  Me.  21.  Mass.  —  Boardman 
V.  England,  6  Mass.  70;  Whitney  v. 
Cook,  5  Mass.  139.  Minn.  —  Johnston 
v.  Paul,  22  Minn.  17.  N.  H.  —  East- 
man v.  Burleigh,  2  N.  H.  484.  Wash. — 
Snohomish  County  School  Dist.  r.  Sage, 
13  Wash.  352,  43  Pac.  341.  Eng.  — 
Mills  17.  Bowyers  Soc,  3  Kay  &  J. 
66,  69  Eng.  Reprint  1024;  Harland 
v.  Mavor  of  Newcastle  upon  Tyne,  L. 
R.  5  Q.  B.  47,  39  L.  J.  Q.  B.  67,  17 
Wkly.  Rep.  165;  Anning  v.  Hartley, 
27  L.  J.  Exch.   145. 

66.  Walker  v.  Sanborn,  8  Me.  288; 
North  Yarmouth  v.  Cumberland,  6  Me. 
■1. 

40 


May  Finally  Determine  Controversy. 
When  the  equitable  powers  of  a  court 
are  invoked  to  set  aside  an  award  it 
seems  the  court  may,  if  it  avoids  the 
award,  pass  upon  the  merits  of  the 
controversy  between  the  parties. 
Thompson  v.  Seay  (Tex.  Civ.  App.), 
26  S.  W.  895;  Bowden  v.  Crow  (Tex. 
Civ.  App.),  21  S.  W.  612. 

How  Exercised. — The  discretion  must 
be  exercised  judicially  and  upon  con- 
sideration of  the  facts  and  circum- 
stances of  the  case.  Long  v.  Rhodes, 
36  Me.  108. 

In  Oldfield  v.  Price,  6  C.  B.  N.  S. 
539,  95  E.  C.  L.  538,  the  court  held 
that  the  award  cannot  be  recommitted 
unless  for  a  cause  for  which  it  might 
be    set    aside. 

67.  Ga.—  Evans  v.  Sheldon,  69  Ga. 
100;  Black  v.  Harper,  63  Ga.  752.  Ky. 
Cleaveland  v.  Dixon,  4  J.  J.  Marsh.  226. 
Mo. — Mitchell  v.  Curran,  1  Mo.  App. 
453. 

68.  Cumberland  v.  North  Yarmouth, 

4  Me.     459;     French     V.     Richardson, 

5  Cush.   450;    Boardman   V.   England,   6 
Mass.    70. 

69.  Minn.  —  Johnston  v.  Paul,  22 
Minn.  17.  Pa.  —  Bowers  v.  Worrell,  1 
Browne  170.  Eng.  —  Gore  V.  Baker,  4 
E.  &  B.  470,  1  Jur.  (N.  S.)  425,  24 
L.  J.  Q.  B.  94,  82  E.  C.  L.  539. 

70.  In  re  Aitken,  3  Jur.  (N.  S.)  1296. 

71.  U.  S.— Kleine  v.  Catara,  2  Gall. 
61,  14  Fed.  Cas.  No.  7,869.  Me.  —  Cle- 
ment v.  Foster,  69  Me.  318.  Minn.— 
Johnston  V.  Paul,  22  Minn.  17.  N.  H. 
Yeaton  v.  Brown,  52  N.  H.  14.  Pa.— 
Heslop  V.  Bush,  80  Pa.  70;  Christmas 
V.  Thompson,  3  Serg.  &  R.  133;  Shaw 
V.  Pearce,  4  Binn.  485;  Snyder's  Lessee 
v.  Hoffman,  1  Binn.  43.  W.  Va.  —  Hen- 
ley v.  Menefee,  10  W.  Va.  771.  Eng  — 
Mills  v.  Bowyers  Soc,  3  Kay  &  J.  66, 
69   Eng.  Reprint   1024. 

72.  Blood  v.  Robinson,  1  Cush. 
(Mass.)   389. 

Vol.  II 


626 


ARBITRATION 


The  new  award  may  be  returned  after  the  time  originally  agreed 
upon  in  the  submission.73 

3.  Appeal  From  Order.  —  The  order  of  recommittal  being  discre- 
tionary, it  lias  been  held  not  appealable.74 

III.  RELIEF  FROM  AWARD. —  A.  Generally.  —  The  statutes 
authorizing  the  making  of  the  award  a  rule  of  court  and  summary 
judgment  thereon  also  provide  for  authority  and  jurisdiction  in 
the  same  court  to  set  aside  and  quash  the  award,75  and  such  power 
has  been  held  to  be  implied  from  the  authority  given  by  statute  to 
accept  and  enter  judgment  on  the  award,  without  specific  provision 
to  that  effect 76  The  exercise  of  such  right  is  limited  to  the  court 
wherein   the   award   is   made   a   rule   of   court    and   the   judgment 

entered 

The  grounds  for  granting  the  relief  when  specified  in  the  statutes 
are  controlling,  and  exclude  all  others  not  therein  set  forth;78  any 
other  ground  can  only  be  made  available  by  a  distinct  action 
brought  for  that  purpose.79 

In  the  absence  of  statutory  specification,  however,  the  court  may  set 
aside  the  award  for  anv  reason  which  would  have  been  sufficient 
to  warrant  such  action  by  a  court  of  equity  at  common  law.80 


73.  Sperry  v.  Kicker,  4  Allen  (Mass.) 
17-  Henley  v.  Menefee,  10  W.  Va.  771. 

74.  In  Walker  v.  Sanborn,  8  Me. 
288;  Cumberland  v.  North  Yarmouth, 
4  Me.  459. 

Contra,  Brown  v.  Harper,  54  Iowa  546, 
6  N.  W.  747;  Depew  V.  Davis,  2  Greene 
(la.)    260. 

In  Louisiana  the  order  has  been  hell 
not  appealable,  it  not  being  final.  Bird 
v.  Laycock,  7  La.  Ann.  171. 

75.  U.  S.  —  Nolan  v.  Colorado,  etc. 
Min.  Co.,  63  Fed.  930,  27  U.  S.  App.  427, 
12  C.  C.  A.  585.  111.  — Alfred  v.  Kan- 
kakee &  S.  W.  R.  Co.,  92  111.  609; 
Wiley  t'.  Platter,  17  111.  538.  la.— 
Love  V.  Burns,  35  Iowa  150;  Thomp- 
son v.  Blanchard,  2  Iowa  44.  Me.— 
Long  v.  Rhodes,  36  Me.  108.  Mich.— 
Cooper  V.  Andrews,  44  Mich.  94,  6  N. 
W.  92.  N.  H. — Tracy  V.  Herrick,  25 
N.  H.  381;  Bassett  v.  Harkness,  9  N. 
H.  164;  Farwell's  Petition,  2  N.  H. 
123.  N.  Y.  —  Herbst  v.  Hagenaers,  137 
N.  Y.  290,  33  N.  E.  315,  50  N.  Y.  St. 
687;  Emmet  V.  Hoyt,  17  Wend.  410; 
Cranston  r.  Kenny,  9  Johns.  212;  Til- 
ton  v.  U.  S.  Life  Ins.  Co.,  8  Daly  84. 

76.  In  re  Curtis,  64  Conn.  501,  30 
Atl.  769,  42  Am.  St.  Rep.  200  (citing 
Stebbins  V.  Waterhouse,  58  Conn.  370, 
20  Atl.  480);  In  re  Clinton  Oyster 
Ground  Com.,  52  Conn.  5;  Payne  v. 
Metz,  14  Tex.  56. 
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77.  N.  Y.— Allen  V.  Blunt,  2  Edm. 
Sel.  Cas.  457.  Eng.— Plumley  v.  Isher- 
wood,  12  M.  &  W.  190.  Can.— Direct 
Cable  Co.  v.  Dominion  Tel.  Co.,  28  Grant 
Ch.    (U.  C.)    648. 

78.  Cal.  —  In  re  Connor,  128  Cal. 
279,  60  Pac.  862.  Ga.  —  Dulin  v.  Cald- 
well, 29  Ga.  362;  Hardin  v.  Brown,  27 
Ga.  314.  111. —  Howell  v.  Howell,  26 
111.  460.  Ind.  —  Deford  v.  Deford,  116 
Ind.  523,  19  N.  E.  530.  Kan. —  Rus- 
sell v.  Seery,  52  Kan.  736,  35  Pac.  812. 
Md.  —  Dorsey  v.  Jeoffray,  3  Har.  &  M. 
121.  Mich.  —  Patrick  v.  Batten,  123 
Mich.  203,  £1  N.  W.  1081;  Phelps  v. 
Wayne  Circuit  Judge,  117  Mich.  35, 
75  N.  W.  94.  N.  J.— Tavlor  v.  Sayre, 
24  N.  J.  L.  647.  N.  Y.— Emmet  V. 
Hoyt,  17  Wend.  410;  Smith  r.  Cutler, 
10  Wend.  589,  25  Am.  Dec.  580;  Bar- 
low V.  Todd,  3  Johns.  367;  Ketcham 
i\  Woodruff,  24  Barb.  147;  Allen  v. 
Blunt,  2  Edm.  Sel.  Cas.  457.  Pa.— Wil- 
liams v.  Danziger,  91  Pa.  232;  Horton 
v.   Stanley,   1   Miles  418. 

79.  Allen  V.  Blunt.  2  Edm.  Sel.  Caa. 
(N.  Y.)  457.     See  infra,  III,  B,  4,  a. 

80.  Forshey  v.  Galveston,  H.  &  IT.  R. 
Co.,  16  Tex.  516;  Payne  V.  Metz,  14 
Tex.  56;  Thompson  v.  Seay  (Tex.  Civ. 
App.),  26  S.  W.  895.  And  see  Doe  V. 
Brown,  5  Barn.  &  C.  384,  8  D.  &  R. 
100,  100  E.  C.  L.  507,  11  E.  C.  L.  257, 
108  Eng.  Reprint  143. 
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On  a  motion  to  confirm,  the  grounds  of  objection  are,  in  some  juris- 
dictions, limited  to  matters  appearing  on  the  face  of  the  award.81 

Extrinsic  matters  must  be  presented  by  affidavit  on  a  motion  to  set 
aside  the  award.82  In  other  jurisdictions,  however,  the  entry  of 
judgment  on  an  award  may  be  objected  to  not  only  for  apparent 
defects,  but  for  extrinsic  causes." 

B.  How  Obtained.  —  1.  Generally.  —  The  manner  in  which  relief 
may  be  obtained  against  an  award  depends  somewhat  upon  whether 
the  arbitration  is  at  common  law  or  under  the  statute.84 

2.  Motions  and  Exceptions.  —  a.  Generally.  —  Exceptions.  —  Statutes 
frequently  provide  for  exceptions  or  objections  to  the  award  or  to 
the  entry  of  judgment  thereon.85 

The  parties  may  by  argument  waive  the  right  to  file  objections; 
such  stipulation  will  not,  however,  prevent  objections  being  filed  on 
the  ground  of  fraud,  misbehavior,  conniption,  on  the  part  of  the 
arbitrators,  or  an  award  not  according  to  the  submission  ;86  but  will 
be  effective  to  prevent  the  filing  of  objections  going  to  the  merits 
of  the  award.87 

A  motion  to  vacate  is  a  proper  method  of  obtaining  relief  against 
a  statutory  award  or  the  judgment  entered  thereon,88  but  cannot  be 
resorted  to  in  case  of  a  submission  and  award  pursuant  to  the  com- 
mon law,89  the  court  having  no  authority  to  set  aside  the  award 


81.  U.  S. — Lutz  V.  Linthieum,  8  Pet. 
165,  8  L.  ed.  904;  Masterson  v.  Kid- 
well,  2  Cranch  C.  C.  669,  16  Fed.  Cas. 
No.  9,269.  Md.— Ing  V.  State,  S  Md. 
2S7;  Eigden  r.  Martin,  6  Har.  &  J. 
403;  Cromwell  r.  Owings,  6  Har.  &  J. 
10;  Ebert  r.  Ebert,  5  Md.  3-13;  Oliver 
V.  Heap,  2  Har.  &  McH.  477.  W.  Va. 
Boring  v.  Boring,  2  W.  Va.  297. 

But  see  Martin  V.  Bevan,  58  Ind.  2^2. 

82.  Lutz  V.  Linthieum,  8  Pet.  (U.  S.) 
165,  8  L.  ed.  904;  Masterson  v.  Kidwell, 
2  Cranch  C.  C.  669,  16  Fed.  Cas.  No. 
9,269;  Ing    v.  State,  8  Md.  2^7. 

83.  In  re  Curtis,  64  Conn.  501,  30 
Atl.  769,  42  Am.  St.  Rep.  200;  Martin 
r.  Bevan,  58  Ind.  282  (by  answer  to 
the  motion).  See  also  Tennant  V.  De- 
vine,  24  W.  Va.  387. 

84.  See  In  re  DiCarlo,  59  Hun  360. 
13  N.  Y.  Supp.  83;  Allen  r.  Blunt,  2 
Edm.  Sel.  Cas.  (N.  Y.)  457;  and  infra, 
III,  B,  2,  a. 

Distinction  Between  Statutory  and 
Common-Law  Arbitration. — See  supra, 
I,  B,  for  the  distinction  between  a  com- 
mon-law and   statutory  submission. 

85.  See:  Ga. — Fowler  r.  Jackson,  86 
Ga.  337,  12  S.  E.  811.  Ind.— Snodgrasa 
V.  Snodgrass,  32  Ind.  406.  Md.— John- 
ston V.  George,  6  Md.  452.  N.  J. — Den 
V.  Curtis,  6  N.  J.  L.  415.  See  supra, 
III,  A,  and  infra,  III,  B,  2,  b. 


86.  La. — Lalande  v.  Jerfeau,  6  La 
333.  Pa. — Williams  r.  Danziger,  91  Pa 
232;  McCahan  v.  Kearney,  33  Pa.  535 
Horton  r.  Stanley,  1  Miles  418.  Wash 
Skagit  Countv  v.  Trowbridge,  25  Wash 
140,  64  Pac.  901. 

And  see  Shaw  r.  Hatch,  6  N.  H.  162 

87.  Williams  v.  Danziger,  91  Pa 
232;  McCahan  v.  Reamey,  33  Pa.  535 
Skagit  Countv  v.  Trowbridge,  25  Wash 
140,  64  Pac.  901. 

88.  U.  S. — Lutz  V.  Linthieum,  8  Pet 
165,  8  L.  ed.  904.  Cal  —  Manson  V.  WU 
cox,  140  Cal.  206,  73  Pac.  1004.  Md.— 
Ing  V.  State,  8  Md.  287;  Cromwell  V. 
Owings,  6  Har.  &  J.  10.  Mich. — 
Cooper  v.  Andrews,  44  Mich.  94,  6  N. 
W.  92.  Minn. — Johnston  r.  Paul,  23 
Minn.  46.  W.  Va.— Boring  v.  Boring, 
2  W.  Va.  297. 

See  also:  Ala. — King  v.  Jemison,  33 
Ala.  499.  Kan. — Clark  v.  Goit,  1  Kan. 
App.  345,  41  Pac.  214.  Mo.  —  Holmes 
v.  Leathe,  149  Mo.  369,  51  S.  W.  1132. 
N.  Y.— Allen  v.  Blunt,  2  Edm.  Sel.  Cas. 
457.  N.  C— Henrv  r.  Hilliard,  120  N. 
C.  479,  27  S.  E.  130. 

89.  In  re  Di  Carlo,  59  Hun  360,  13 
N.  Y.  Supp.  83,  36  N.  Y.  St.  550;  Elmen- 
dorf  v.  Harris,  5  Wend.  (N.  Y.)  516 
(reversed  on  other  grounds  in  23  Wend. 
628) ;  Rathbone  V.  Lownsbury,  2  Wend. 
(N.    Y.)    595;     Cranston    v.     Kenny,    9 
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in  this  manner  until  the  submission  is  made  a  rule  of  court.90 
b.  When  Made.  —  The  motion91  or  exceptions92  must  be  made  with- 
in the  time  prescribed  by  statute ;  otherwise  the  right  to  the  remedy 
is  waived.93  If  the  statute  requires  the  making  of  the  motion  upon 
application  for  judgment  on  the  award,  it  is  too  late  to  make  the 
motion  after  judgment  has  been  entered.94  But  a  party  may  object 
to  the  enforcement  of  the  award  upon  proper  grounds,  although  he 
has  waived  his  right  to  base  a  claim  for  affirmative  relief  upon  the 
same  facts.95  And  where  a  valid  and  sufficient  excuse  is  shown  for 
the  failure  to  make  the  application  or  objection  within  the  pre- 
scribed period  the  court  may  entertain  it,96  or  may  extend  the  time 
for  making  the  application.97        A  motion  to  set  aside,    if  made  in 


Johns.  (N.  Y.)  212;  Morewood  v.  Jew- 
ett,  2  Kobt.  (N.  Y.)  496;  Harris  v. 
Haves,  6  Binn.  (Pa.)  422.  But  see 
Knox  V.  Symmonds,  3  Bro.  Ch.  358,  29 
Eng.  Beprint  582,  1  Ves.  Jr.  369,  30 
Eng.  Keprint  390. 

If  the  statute  governing  arbitration 
has  not  been  complied  with  in  material 
particulars  and  the  award  has  not  been 
entered  of  record,  a  motion  to  set  aside 
the  award  is  not  proper.  Eeaddy  v. 
Tampa  Elec.  Co.,  51  Fla.  289,  41  So. 
535. 

90.  Hazen  v.  Addis,  14  N.  J.  L.  333; 
Harrison  v.  Grundy,  2  Str.  1178,  93  Eng. 
Reprint  1110;  Chicot  V.  Lequesne,  2 
Ves.  Sr.  315,  28  Eng.  Beprint  203; 
Spettigue  v.  Carpenter,  3  P.  Wms.  361, 
24  Eng.  Reprint  1101. 

91.  Mo.  —  Shores  v.  Bowen,  44  Mo. 
396;  Reeves  V.  McGlochlin,  65  Mo.  App. 
537.  N.  Y. — Elmendorf  v.  Harris,  5 
Wend.  516.  Ohio. — Montgomery  County 
v.  Carey,  1  Ohio  St.  463.  Eng.— 
Lowndes  V.  Lowndes,  1  East  276,  102 
Eng.  Reprint  107;  Christ's  College  V. 
Martin,  3  Q.  B.  D.  16,  46  L.  J.  Q.  B. 
591,  36  L.  T.  N.  S.  537;  In  re  Hudders- 
field,  L.  R.  17  Eq.  476,  L.  R.  10  Ch.  92, 
44  L.  J.  Ch.  96,  31  L.  T.  N.  S.  466. 
Can. — Garson  v.  North  Bay,  16  Ont.  Pr. 
179;  In  re  Taylor  &  Bostwick,  1  Ch. 
Chamb.  53. 

See  Hendricks  v.  Bloodgood,  18 
Wend.  (N.  Y.)  670;  Smith  v.  Cutler,  10 
Wend.  (N.  Y.)  589,  25  Am.  Dec.  580; 
Synge  v.  Jervoise,  8  East  466,  103  Eng. 
Reprint  422. 

92.  Ind. — Payne  v.  Miller,  6  Blackf. 
178.  Minn. — Gaines  v.  Clark,  23  Minn. 
64.  N.  J. — Den  v.  Curtis,  6  N.  J.  L. 
415.  Wis.— Brace  v.  Stacy,  56  Wis.  148, 
14  N.  W.  51. 

93.  The  English  statutes  provide  for 
making  the  submission  a  rule  of  court, 
judgment  being  entered  on  the  award; 

Vol.  II 


if  objection  is  to  be  made  the  initiative 
must  be  taken  by  the  party  objecting; 
and  in  order  to  prevent  the  award  be- 
coming effectual  and  binding  the  motion 
to  vacate  must  be  made  within  the 
times  prescribed  in  the  statutes.  Hems- 
worth  v.  Brian,  7  M.  &  G.  1009,  49  E.  C. 
L.  1008;  In  re  Evans  &  Howell,  4  M. 
&  G.  767,  43  E.  C.  L.  396;  Guadiano  V. 
Brown,  2  Jur.  N.  S.  (pt.  1.)  358;  Gallop 
v.  Central  Queensland,  etc.  Co.,  L.  R. 
25  Q.  B.  D.  230;  Smith  v.  Parkside  Min. 
Co.,  L.  R.  6  Q.  B.  D.  67.  A  similar 
rule  prevails  in  Canada.  In  re  Caugh- 
ell,  24  Ont.  App.  142;  In  re  Prittie,  19 
Ont.  App.  503. 

94.  Gaines  v.  Clark,  23  Minn.  64; 
Brace  v.  Stacy,  56  Wis.  148,  14  N.  W. 
51. 

95.  Mo. — Shores  v.  Bowen,  44  Mo. 
396.  N.  Y.  —  Elmendorf  v.  Harris,  5 
Wend.  516.  Ohio. — Montgomery  County 
v.  Carey,  1  Ohio  St.  463.  Eng.— Ped- 
ley  r.  Goddard,  7  T.  R.  73,  101  Eng.  Re- 
print 861. 

96.  See:  Minn. — Gaines  v.  Clark, 
23  Minn.  64.  Wis. — Brace  v.  Stacy,  56 
Wis.  148,  14  N.  W.  51.  Eng.— Emet  v. 
Ogden,  7  Bing.  258,  9  L.  J.  C.  P.  (O.  S.) 
83,  20  E.  C.  L.  124;  Rogers  v.  Dalli- 
more,  1  Marsh.  471,  6  Taunt.  Ill,  1  E. 
C.  L.  329;  Cobbs  v.  Farrar,  8  Dowl. 
779;  Guadiano  v.  Brown,  2  Jur.  N.  S. 
358. 

97.  In  England  it  has  been  held 
that  the  court  may  extend  the  statu- 
tory time  for  making  the  application. 
Rogers  v.  Dallimore,  1  Marsh.  471,  6 
Taunt.  Ill,  1  E.  C.  L.  329;  Cobbs  v. 
Ferrar,  8  Dowl.  779;  Brooke  v.  Mit- 
chell, 8  Dowl.  P.  C.  392,  4  Jur.  656, 
9  L.  J.  Exch.  269,  6  M.  &  W.  473.  See 
Harvey  v.  Shelton,  7  Beav.  455,  13  L. 
J.  Ch.  466,  49  Eng.  Reprint  1141. 

But  it  cannot  be  extended  by  stip- 
ulation  of   the   parties.     In  re   North 
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time,   may   be   heard   after   the    time    for   making   it   has    expired.98 

c.  Form  and  Substance.  —  Form  of  Law.—  The  motion  or  exceptions 
should  be  in  the  form  prescribed  by  law."  The  specific  grounds 
upon  which  the  motion  or  exceptions  are  based  must  be  set  forth,5 
and  facts  sufficient  to  justify  the  relief  sought  must  be  stated  in 
the  exceptions  or  objections  taken,2  or  in  the  affidavits  filed.3 

The  evidence  or  proofs  in  support  of  the  motion  should  be  by  affi- 
davit,4 seasonably  filed.5  And  it  has  been  held  that  ex  parte  affi- 
davits may  properly  be  filed  in  support  or  in  opposition  to  objec- 
tions or  exceptions  to  the  award.6 

Insufficient  exceptions  may   be   demurred  to.7        It  is   enough,   how- 
ever, that  some  grounds  of  relief  are  sufficiently  set  forth,  although 
other  matters  relied  upon  are  not.8 

Amendment.  —  The  motion  or  exceptions  may  be  amended.9 

d.  Matters  Considered  on  Hearing  Of.  —  Only  those  matters  may 


British   R.   Co.,  L.  R.   1   C.   P.  401,  12 
Jur.  N.  S.  786,  35  L.  J.  C.  P.  262. 

98.  Jacomb  v.  Huddersfield,  L.  R.  17 
Eq.  476,  44  L.  J.  Ch.  96,  L.  R.  10  Ch.  92, 
31  L.  T.  N.  S.  466. 

99.  For  example,  exceptions  must 
be  sworn  to  (Foster  v.  Collier,  76  Ga. 
692;  Montgomery  County  v.  Carey,  1 
Ohio  St.  463),  though  they  need  not  be 
entitled  in  the  cause  or  signed  by  coun- 
sel (Johnston  V.  George,  6  Md.  452). 

If  "complaint"  must  be  made  within 
a  given  time,  a  notice  of  motion  to  set 
the  award  must  be  accompanied 
by  an  affidavit  stating  the  facts.  Ja- 
comb v.  Huddersfield,  L.  R.  17  Eq.  476, 
L.  R.  10  Ch.  92,  44  L.  J.  Ch.  96,  31  L. 
T.  N.  S.  466. 

1.  Cal.— Manson  V.  Wilcox,  140  Cal. 
206,  73  Pac.  1004.  Ind.  —  Snodgrass  v. 
Snodgrass,  32  Ind.  406.  Eng.— Brad- 
bee  V.  Christ's  Hospital,  2  Dowl.  N.  S. 
164,  11  L.  J.  C.  P.  209,  4  M.  &  G.  714, 
43  E.  C.  L.  368;  Mercier  v.  Pepperell, 
19  Ch.  Div.  58,  51  L.  J.  Ch.  63,  45  L. 
T.  N.  S.  609.  Can.— Grant  V.  Hall,  2 
Oldr.  (Nova  Scotia)  72;  McDonald  v. 
Marmaud,  3  Nova  Scotia  79. 

Grounds  of  objection  not  set  forth 
are  waived.  Madison  Ins.  Co.  r.  Grif- 
fin, 3  Ind.  277;  Grenfell  v.  Edgcome,  7 
Q.  B.  661,  53  E.  C.  L.  661. 

2.  Ga.  — McMillan  t.  Allen,  98  Ga. 
405,  25  S.  E.  505;  Fowler  V.  Jackson. 
86  Ga.  337,  12  S.  E.  811;  Hardin  v. 
Almand,  64  Ga.  582;  Overby  V. 
Thrasher,  47  Ga.  10;  Sharp  v.  Loyless, 
39  Ga.  678.  Ind. — Bash  v.  Christian, 
77  Ind.  290;  Spencer  v.  Curtis,  57  Ind. 
221;  Conrad  v.  John=on,  20  Ind.  421. 
Tex. — Bowden    t'.    Crow,    2    Tex.    Civ. 


App.  591,  21  S.  W.  612.  Eng.— Boodle 
v.  Davies,  3  Ad.  &  El.  200,  30  E.  C.  L. 
73,  111  Eng.  Reprint  389.  See  Dunn  v. 
Walters,  11  L.  J.  Exch.  188,  9  M.  &  W. 
293. 

3.  Ga. — Mitchell  v.  Brunswick,  41 
Ga.  370;  Shaifer  v.  Baker,  38  Ga.  135. 
Mo. — Newman  r.  Lebeaume,  9  Mo.  30. 
Eng. — Rawsthorn  V.  Arnold,  6  Barn.   & 

C.  629,  13  E.  C.  L.  286,  108  Eng.  Re- 
print 583;  Staples  v.  Hey,  8  Jur.  315,  1 

D.  &  L.  711,  13  L.  J.  Q.  B.  60;  Bradley  V. 
Ibbetson,  2  L.  M.  &  P.  583.  Can.— In  re 
Hotchkiss,  5  Ont.  Pr.  423. 

4.  Md. — Rigden  V.  Martin,  6  Har.  & 
J.  403;  Cromwall  v.  Owings,  6  Har.  & 
J.  10.  Mo. — Holmes  V.  Leathe,  149  Mo. 
369,  51  S.  W.  1132;  Koerner  v.  Leathe, 
149  Mo.  361,  51  S.  W.  96.  N.  Y.— 
In  re  Williams,  4  Denio  194. 

Affidavits  conflicting  as  to  essential 
facts  neutralize  each  other.  Tilton  v. 
U.  S.  Life  Ins.  Co.,  8  Daly   (N.  Y.)  84. 

The  affidavit  of  one  arbitrator  may 
be  received  on  the  question  of  miscon- 
duct of  another  arbitrator.  National 
Bank  of  Republic  V.  Darragh,  30  Hun 
(N.  Y.)  29. 

5.  Ford  v.  Potts,  6  N.  J.  L.  388. 

6.  Tennant  v.  Devine,  24  W.  Ya.  387. 

7.  Fowler  v.  Jackson,  86  Ga.  337,  12 
S.  E.  811;  Harper  v.  Pike  County  Road 
Comrs.,  52  Ga.  659;  Chisholm  v.  Coth- 
ran,  40  Ga.  273. 

8.  Wilkins  f.  Van  Winkle,  78  Ga. 
557,  3  S.  E.  761;  Boodle  v.  Davies,  3 
Ad.  &  El.  200,  4  N.  &  M.  788,  30  E.  C. 
L.  73,  111  Eng.  Reprint  389. 

9.  Sharp  &  Loyless,  39  Ga.  678; 
Whatlev  V.  Morland,  2  C.  &  M.  347,  3  L. 
J.  Exch.  58. 
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be  considered  on  the  motion  which  are  made  grounds  of  relief  un- 
der the  statute10  and  have  not  been  waived,11  and  which  have  been 
properly  made  a  part  of  the  proceedings.12  Papers  not  properly 
constituting  part  of  the  files  or  record  cannot  be  considered.13 

e.  Renewal  of  Motion.  —  Where  a  motion  to  set  aside  an  award 
has  been  denied,  a  second  motion  cannot  be  based  upon  the  same 
grounds,14  or  the  motion  renewed  upon  new  evidence.16  _ 

f.  Appeal.  —  Upon  a  submission  in  pais  an  order  setting  aside  an 
award  is  appealable;16  and  in  reversing  the  order  setting  aside  the 
award  the  appellate  court  may  itself  enter  judgment  upon  the 
award.17  But  if  the  order  setting  aside  the  award  is  not  a  final 
order,  it  is  not  appealable.18 

If  upon  an  appeal  from  an  order  refusing  to  set  aside  an  award 
the  order  of  the  lower  court  is  reversed,  the  effect  is  the  same  as  a 
final  judgment  of  the  court  into  which  the  award  was  returned; 
both  the  award  and  submission  fall.19  The  facts  as  presented  by 
the  record  alone  will  be  considered:20  and  should  be  presented  by 
bill  of  exceptions.21  The  decision  of  the  court  below  upon  the 
evidence  presented  to  it  will  not  be  disturbed.22 

3.  In  Proceedings  To  Enforce.  —  Relief  from  an  award  may  be 
sought  in  the  proceedings  to  enforce  it,  under  the  conditions  here- 
inafter stated.23 


10.  Manson  v.  Wilcox,  140  Cal.  206, 
73  Pac.  1004;  Dobson  v.  Central  R.  Co., 
38  Misc.  582,  78  N.  Y.  Supp.  82.  But 
see  South  Carolina  R.  Co.  v.  Moore,  28 
Ga.  398,  73  Am.  Dec.  778. 

Reasons  or  evidence  are  not  proper 
in  an  award.  Mangum  v.  Mangum,  151 
N.  C.  270,  65  S.  E.  1004. 

11.  Pennsylvania  Iron  Wks.  v.  East 
St.  Louis  I.  &  C.  S.  Co.,  96  Mo.  App. 
563,  70  S.  W.  903,  right  to  appear  by 
attorney  in  arbitration  proceedings. 

12.  See  supra,  III,  B,  2,  c. 

IS.  Bassett's  Admr.  v.  Cunning- 
ham's Admr.,  9  Gratt.  (Va.)  684. 

14.  Henry  v.  Hilliard,  120  N.  C.  479, 
27  S.  E.  130. 

Nor  can  the  same  matters  be  urged 
in  support  of  a  motion  to  set  aside  the 
submission.  Crowley  v.  Dobbins,  131 
Mass.  327. 

15.  Fay  v.  Bond,  3  Allen  (Mass.) 
433. 

16.  Tennant  V.  Devine,  24  W.  Va. 
387. 

When  the  order  has  the  effect  of  a 
fixed  adjudication,  it  is  appealable. 
Donovan  v.  Owen,  10  La.  Ann.  463. 

17.  State  V.  Stewart,  12  Gill  &  J. 
(Md.)  456;  Taylor  V.  Smith,  93  Mich. 
160,  52  N.  W.  1118. 

18.  Tacoma  E.  &  Motor  Co.  v.  Cum- 
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mings,  5  Wash.  206,  31  Pac.  747,  33  Pac. 
507. 

19.  Rand  v.  Peel,  74  Miss.  305,  21 
So.  10. 

20.  Trustees,  Wabash,  etc.  Canal  v. 
Huston,  12  Ind.  276;  Patten  v.  Hunne- 
well,  8  Me.  19. 

21.  U.  S. — Nolan  v.  Colorado,  etc. 
Min.  Co.,  63  Fed.  930,  27  U.  S.  App. 
427,  12  C.  C.  A.  585.  la.  —  Hamble  v. 
Owen,  20  Iowa  70.  Mich. — Taylor  v. 
Smith,  93  Mich.  160,  52  N.  W.  1118. 

The  Massachusetts  statute  r  ©quires 
the  appeal  to  be  founded  on  matter  of 
law  apparent  on  the  record.  If  the 
record  fails  to  show  the  grounds  on 
which  the  award  was  set  aside,  it  can- 
not appear  of  record  that  the  grounds 
were  insufficient  in  law.  The  remedy, 
if  a  party  is  aggrieved,  is  by  excep- 
tions. Bent  v.  Erie  Tel.,  etc.  Co.,  144 
Mass.  165,  10  N.  E.  778. 

New  Jersey.— ^ee  Ford  v.  Potts,  6  N. 
J.  L.  388. 

Pennsylvania. — See  Gratz  v.  Phillips, 
14  Serg.  &  R.   (Pa.)   144. 

22.  Deford  v.  Deford,  116  Ind.  523, 
19  N.  E.  530. 

23.  See  page  632,  and  also  the  fol- 
lowing cases:  U.  S.  —  Lutz  v.  Linthi- 
cum,  ^8  Pet.  165,  8  L.  ed.  904.  Md. 
Tng  v.  State,  8  Md.  287.  W.  Va. — 
Boring  r.  Boring,  2  W.  Va.  297.  Eng. 
In  re  Butler,  13  Q.  B.  339,  66  E.  C.  L. 
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4.  By  Suit  in  Equity.  —  a.  Wlien  Legal  Remedy  Inadequate.  —  A 
common-law  award  may  be  set  aside  by  a  suit  in  equity  where  the 
requisite  grounds  of  equitable  jurisdiction  are  present.24  Hence 
where  the  law  affords  an  adequate  remedy  such  a  suit  cannot  be 
maintained.25  But  where  the  remedy  provided  by  law  is  not  ade- 
quate, resort  may  be  had  to  equity.26 

b.  Parties.  —  The  complainants  in  a  bill  to  set  aside  an  award  should 
be  the  real  parties  in  interest.27  All  of  the  parties  affected  by  the 
award  may  join  therein,  although  their  individual  interests  may 
be  too  small  to  give  the  court  jurisdiction  to  enforce  the  award 
against  a  single  one  of  them.28 

Defendants.  — Neither  an  arbitrator29  nor  an  attorney  of  a  party 
to  the  submission30  is  a  necessary  or  proper  party  defendant  where 
no  misconduct  on  their  part  is  charged. 

c.  Bill  or  Complaint.  —  The  bill  or  complaint  must  set  forth  the 
facts  constituting  the  grounds  for  the  relief  asked;31  mere  conclu- 


341,  18  L.  J.  Q.  B.  323,  12  Jur.  869; 
Wright  V.  Graham,  3  Exch.  131,  18  L. 
J.  Exch.  29.  Can. — Eleecker  v.  Loyall, 
2  Ont.  Pr.  14. 

An  answer  to  the  motion  for  entry 
of  judgment  is  proper  in  Indiana  (Mar- 
tin v.  Bevan,  58  Ind.  282),  unless  the 
grounds  of  objection  consist  of  matters 
occurring  after  the  award  (Beeber  v. 
Bevan,  80  Ind.  31). 

21.  N.  H-— Croft  v.  Thompson,  51  N. 
H.  536.  N.  Y.—In  re  DiCarlo,  59  Hun 
360,  13  N.  Y.  Supp.  83;  Allen  V.  Blunt, 
2  Edm.  Sel.  Cas.  457.  N.  C. — Gardner 
P.  Masters.  56  N.  C.  462. 

25.  Mickles  v.  Thayer,  14  Allen 
(Mass.)   114.     See  supra,  III,  A. 

If  the  same  matters  may  be  pleaded 
defensively  in  an  action  on  the  award, 
a  suit  in  equity  cannot  be  maintained 
thereon.     Ferson  v.  Drew,  19  Wis. 

Such  a  suit  cannot  be  maintained  to 
set  aside  a  judgment  on  an  award  ren- 
dered pursuant  to  a  statute  which  gives 
opportunity  for  making  objections  to 
the  award  in  the  proceedings  for  judg- 
ment thereon  (Johnston  v.  Paul,  23 
Minn.  46),  e:;eept  for  grounds  not  cov- 
ered by  the  statute  (Chambers  v.  Crook, 
42  Ala.  171,  94  Am.  Dec.  637).  See  also 
Wnples  V.  Waples,  1  Harr.  (Del.)  302: 
Bright  v.  Ford,  11  Heisk.   (Tenn.)   252. 

26.  For  example,  on  grounds  not 
provided  for  in  the  statute.  Cranston 
V.  Kennv,  9  Johns.  (X.  Y.)  212.  See 
also  Chambers  v.  Crook,  42  Ala.  171,  94 
Am.  Dec.  637;  Allen  r.  Blunt,  2  Edm. 
Sel.  Cas.  (N.  Y.)  457. 

27.  If  the  submission  is  made  by  an 
agent  the  principal  is  the  proper  com- 


i  plainant.    Sutton  v.  Mansfield,  47  Conn. 
388. 

28.  Hartford  F.  Ins.  Co.  r.  Bonner 
Merc.  Co.,  56  Fed.  378,  15  U.  S.  App. 
134,  5  C.  C.  A.  524. 

29.  Hartford  F.  Ins.  Co.  v.  Bonner 
Merc.  Co.,  44  Fed.  151,  11  L.  R.  A.  623; 
Knowlton  v.  Mickles,  29  Barb.  (N.  Y.) 
465. 

To  Discover  Grounds  of  Decision. — 
Shermer  v.  Beale,  1  Wash.  (Ya.)  11; 
Anonymous,  3  Atk.  644,  26  Eng.  Re- 
print" 1170.  See  also  Hamilton  v. 
Bankin,  3  De  G.  &  S.  782,  15  Jur.  70, 
19  L.  J.  Ch.  307,  64  Eng.  Reprint  703. 

Where  fraud  and  collusion  are 
charged  against  an  arbitrator  he  is  a 
proper  party  to  the  bill  to  set  aside  the 
award.  See  Padley  v.  Lincoln  Water- 
works Co..  2  Hall  &  T.  W.  295,  47  Eng. 
Reprint  1695,  2  Mac.  &  G.  68,  42  Eng. 
Reprint  27,  19  L.  J.  Ch.  436,  14  Jur. 
299;  Lingood  v.  Croucher,  2  Atk.  395,  26 
Eng.  Reprint  639. 

30.  Campbell  r.  Western,  3  Paige  (N. 
Y.)   124. 

31.  Mo. — Newman  v.  Lebaume,  9 
Mo.  30.  Neb. — McDowell-  v.  Thomas, 
4  Neb.  542.  Term. — Graham  v.  Bates 
(Tenn.  Ch.),  45  S.  W.  465.  Tex.— Bow- 
den  r.  Crow,  2  Tex.  Civ.  App.  591,  21 
S.  W.  612;  Alexander  V.  Mulhall,  1 
Posev  Unrep.  Cas.  764. 

See  Craft  r.  Thompson,  51  N.  H.  536. 

Mistake. — U.  S.— Frick  r.  County  of 
Christian.  1  Fed.  250.  Ky.— Taylor's 
Exr.  r.  Brown,  4  Kv.  L.  Rep.  628.  N. 
Y.— Perkins  V.  Giles,  53  Barb.  342,  af- 
firmed.  50  N.  Y.  22S. 

Exceeding  authority   by   considering 

Vol.  n 


632 


ARBITRATION 


sions  are  insufficient.32  The  complainant  must  offer  in  his  bill  to  re- 
store anything  received  under  the  award  ;33  but  a  prior  tender  need 
not  be  averred.34 

d.  Answer.  —  The  defendant  must  answer  fully  the  matters  set 
up  in  the  bill,35  and  the  interrogatories  accompanying  it.36 

e.  Scope  of  Relief.  —  The  relief  granted  must  be  in  accord  with 
the  pleadings.  Hence,  where  alternative  relief  is  not  prayed  for 
it  will  not  be  granted,37  unless  the  answer  or  cross-bill  seeks  the 
enforcement  of  the  award.38 

IV.  ENFORCEMENT.  —  A.  Option  of  Remedies.  —  "While  a  party 
may  under  the  arbitration  agreement  be  entitled  to  a  summary 
judgment  on  the  award,  such  remedy  is  cumulative  and  not  exclu- 


matters  not  covered  by  submission. 
Leslie  v.  Leslie,  50  N.  J.  Eq.  103,  24?  Atl. 
319;  Borrowe  v.  Milbank,  5  Abb.  Pr. 
(N.  Y.)  28,  6  Duer  680. 

Where  a  previous  award  is  alleged  as 
the  ground,  and  the  submission  pro- 
vides for  written  award,  it  must  be 
averred  that  the  previous  award  was 
in  writing.  Betsill  V.  Betsill,  30  S.  C. 
505,  9  S.  E.  652. 

Award  Contrary  to  Evidence. — If  it 
is  alleged  that  the  award  is  contrary  to 
the  evidence,  all  the  evidence  must  be 
6et  forth.  Overby  v.  Thrasher,  47  Ga. 
10.  See  also  Thornton  v.  McCormick, 
75  Iowa  285,  39  N.  W.  502. 

Unfitness  or  Partiality  of  Arbitra- 
tors.— Hart  v.  Kennedy,  47  N.  J.  Eq. 
51,  20  Atl.  29. 

Intentional  misconduct  by  the  arbi- 
trators is  not  shown  by  an  averment  of 
certain  particulars  in  which  the  award 
is  "partial  and  unjust."  Perkins  v. 
Giles,  53  Barb.  (N.  Y.)  342,  affirmed, 
50  N.  Y.  228. 

If  an  amendment  is  not  made  to  in- 
clude in  the  bill  grounds  omitted  there- 
from but  shown  by  the  evidence,  such 
grounds  are  not  available  on  appeal  in 
support  of  the  bill.  Hartford  Fire  Ins. 
Co.  v.  Bonner  Mere.  Co.,  56  Fed.  378, 
5  C.  C.  A.  524. 

Where  an  award  is  pleaded  in  bar 
of  the  claim  sued  upon,  the  complain- 
ant must  set  up  the  matters  which  he 
relies  upon  to  avoid  the  award.  Brewer 
V.  Bain,  60  Ala.  153. 

The  pleading  and  the  proof  must 
correspond  (Eoot  v.  Benwick,  15  111. 
461.  See  Liverpool  &  London  &  G.  Ins. 
Co.  v.  Goehring,  11  Wkly.  Notes  Cas. 
[Pa.]  280) ;  and  the  evidence  should 
be  clear  and  conclusive  (Callant  V. 
Downey,  2  J.  J.  Marsh.  [Ky.]  346; 
Hardeman  v.  Burge,  10  Yerg.   [Tenn.] 
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202;  Dougherty  v.  McWhorter,  7  Yerg. 
[Tenn.]    239). 

32.  Ala.— Willingham  v.  Harrell,  36 
Ala.  583,  fraud,  partiality  and  corrup- 
tion of  arbitrators.  Ga.  —  Cantrell  V. 
Cobb,  43  Ga.  193,  accident.  Ky.  — 
Phillips  v.  Phillips,  81  Ky.  147,  fraud. 
Tex. — Bowden  v.  Crow,  2  Tex.  Civ.  App. 
591,  21  S.  W.  612. 

But  see  Dist.  Twp.  of  Algona  V.  Dist. 
Twp.  of  Lott's  Creek,  54  Iowa  286,  6 
N.  W.  295. 

If  arbitrators'  refusal  to  hear  evi- 
dence is  relied  upon,  the  complaint 
should  allege  what  the  evidence  is 
rather  than  that  it  is  full,  complete  and 
irrefragable.  Bussell  v.  Smith,  87  Ind. 
457.  See  also  Leslie  v.  Leslie,  50  N.  J. 
Eq.  103,  24  Atl.  319,  to  the  effect  that 
rejected  evidence  must  be  set  forth  so 
as  to  show  its  materiality. 

33.  Eemington  Paper  Co.  v.  London 
Assur.  Corp.,  12  App.  Div.  218,  43  N.  Y. 
Supp.  431. 

34.  Eemington  Paper  Co.  v.  London 
Assur.  Corp.,  12  App.  Div.  218,  43  N. 
Y.  Supp.  431. 

35.  Bean  v.  Wendell,  20  N.  H.  213. 
See:  Conn. — Bridgeport  V.  Eisenman, 
47  Conn.  34.  Ga.— Tyler  v.  Stephens,  7 
Ga.  278.  Eng.— Gartside  v.  Gartside,  3 
Anstr.  735. 

36.  Padley  v.  Lincoln  Waterworks 
Co.,  14  Jur.  299,  19  L.  J.  Ch.  436,  2 
Mac.  &  G.  68,  42  Eng.  Eeprint  27,  2  H. 
&  Tw.  295,  47  Eng.  Eeprint  1695. 

37.  Graham  v.  Bates  (Tenn.  Ch.), 
45  S.  W.  465.  Compare  Emans  v. 
Emans,  14  N.  J.  Eq.  114. 

38.  Masury  v.  Whiton,  111  N.  Y. 
679,  18  N.  E.  638  (answer  and  coun- 
terclaim) ;  Coons  v.  Coons,  95  Va.  434, 
28  S.  E.  885,  64  Am.  St.  Eep.  804.  See 
Overby  v.  Thrasher,  47  Ga.  10. 
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sive.39    He  may  at  his  option  bring  his  action  on  the  award,40  or  on 
the  arbitration  bond,  when  one  has  been  given.41 

B.  "Where  Not  Operative  as  Statutory  Award.  —  If  the  parties 
have  failed  in  their  intention  to  submit  under  the  statute,  the  award 
may  be  enforced  as  at  common  law,42  though  there  is  some  dissent 
from  this  proposition.43  The  enforcement  of  a-  common-law  award 
can  as  a  rule  be  obtained  only  by  a  regular  action,  notwithstanding 
the  agreement  of  submission  contain  a  stipulation  that  the  award  be 
made  the  judgment  of  the  court.44 

C.  Entry  of  Judgment.  —  1.  Generally.  —  Every  material  require- 
ment of  the  statute  must  be  substantially  complied  with  in  order 
to  give  the  court  jurisdiction  to  enforce  an  award  by  the  entry  of 
judgment  thereon.48 


39.  Burnside  V.  Whitney,  21  N.  Y. 
148;  McCune  v.  Lytle,  197  Pa.  404,  47 
Atl.  190.  See,  however,  Williams  V. 
Walton,  9  Cal.  142.     See  infra,  IV,  C. 

40.  Burnside  v.  Whitney,  21  N.  Y. 
148;  McCune  v.  Lytle,  197  Pa.  404,  47 
Atl.  190.     See  infra,  IV,  D. 

41.  Coates  V.  Kiger,  14  Ind.  179; 
Diekerson  v.  Tyner,  4  Blackf.  (Ind.) 
253. 

In  New  Jersey  it  is  said  that  the  only 
proper  method  by  which  an  arbitration 
award  which  has  been  made  a  rule  of 
court  can  be  enforced  is  by  proceed- 
ings to  punish  the  party  who  refuses  to 
perform  the  same  as  for  a  contempt  of 
court  (Gen.  Stat.  p.  69,  §1).  A  writ 
of  fieri  facias  cannot  be  used  for  that 
purpose.  Boove  v.  Muth,  69  N.  J.  L. 
266,  55  Atl.  287. 

When  Action  on  Eond  Barred. — A 
party  upon  the  rendition  of  an  award 
in  his  favor  and  upon  non-perfonnance 
thereof  has  his  election  to  sue  either 
on  the  bond  of  submission  or  on  the 
award.  If  he  sue  on  the  award  and 
recover,  and  the  judgment  is  satisfied, 
the  bond  is  satisfied.  Nolte  V.  Lowe, 
18  111.  437. 

42.  111. — Eisenmeyer  v.  Santer,  77 
111.  515;  Lowe  v.  Nolte,  16  111.  475  (ap- 
proving Foster  v.  Durant,  2  Cush. 
[Mass.]  544).  Ind.  — Coffin  V.  Woody, 
5  Blackf.  423.  la.  —  Conger  r.  Dean,  3 
Iowa  463,  66  Am.  Dec.  93;  King  V. 
Hampton,  4  Gr.  401.  Ky. — Poggenburg 
V.  Conniff,  23  Ky.  L.  Rep.  2463,  67  S. 
W.  845,  judgment  of  an  ecclesiastical 
court.  Mich. — Galloway  v.  Gibson,  51 
Mich.  135,  16  N.  W.  310;  Gibson  v.  Bur- 
rows, 41  Mich.  713,  3  N.  W.  200.  N.  D. 
Gessner  v.  Minneapolis,  etc.  It.  Co.,  15 
N.  D.  560,  108  N.  W.  786.  S.  D—  Un- 
terrainer  v.  Seelig,  13  S.  D.  148,  82  N. 
W.  394. 


And  see:  Ala. — Gardner  v.  Newman, 
135  Ala.  522,  33  So.  179.  111.— Hamil- 
ton v.  Hamilton,  27  111.  158.  N.  Y  — 
Electric  Steel  Elev.  Co.  v.  John  Kara 
Malt.  Co.,  112  App.  Div.  686,  98  N.  Y. 
Supp.  604.  N.  C. — Jackson  v.  McLean, 
96  N.  C.  474,  1  S.  E.  785. 

Judgment  of  an  Ecclesiastical  Court. 
While  courts  have  no  jurisdiction  to 
enforce  the  judgment  of  an  ecclesiasti- 
cal court,  and  though  the  submission 
may  not  have  been  made  as  directed  by 
statute,  it  will  be  good  and  enforceable 
as  a  common  law  award.  Poggenburg 
v.  Conniff,  23  Kv.  L.  Eep.  2463,  67  S.  W. 

43.  Cal.— Williams  r.  Walton,  9  Cal. 
142.  Me. — Sargent  v.  Hampden,  32  Me. 
78.  Mass. — Inhab.  of  Deerfield  v.  Pliny 
Arms,  20  Pick.  480,  32  Am.  Dec.  228. 
Minn. — Holdridge  V.  Stowell,  39  Minn. 
360,  40  N.  W.  259.    See  supra,  I,  B. 

44.  .Bell  v.  Sampey,  80  Ala.  372; 
Dudley  V.  Ferris,- 79  Ala.  187;  Davis  V. 
McConnell,  3  Stew.  (Ala.)  492;  Barney 
v.  Flower,  27  Minn.  403,  7  N.  W.  823. 

45.  Ala. — Bell  v.  Sampey,  80  Ala. 
372;  Dudley  v.  Ferris,  79  Ala.  187;  La- 
mar r.  Nicholson,  7  Port.  158;  Davis 
V.  McConnell,  3  Stew.  492.  Cal.— 
Kreiss  V.  Hotaling,  96  Cal.  617,  31  Pac. 
740;  Kettelman  v.  Treadway,  65  Cal. 
505,  4  Pac.  506;  Pieratt  v.  Kennedy,  43 
Cal.    393;    Fairchild    V.    Doten,   42    Cal. 

Byan  r.  Dougherty,  30  Cal.  218; 
Gunter'  v.  Sanchez,  1  Cal.  45;  In  re 
Joshua  Hendv  Mach.  Wks.,  9  Cal.  App. 
610,  99  Pac."  1110.  Fla.  —  Readdy  v. 
Tampa  Elec.  Co.,  51  Fla.  259,  41  So. 
535.  111. — Cook  v.  Schroeder.  55  111. 
530;  Weinz  r.  Dopier,  17  111.  Ill: 
Duffv  v.  Odell,  117  111.  App.  336;  Mar- 
tine  V.  Harvev,  12  111.  App.  587.  Ind. 
Healv  r.  Isaacs,  73  Ind.  226;  Flatter  v. 
McDermott,     15     Ind.     389;     Coats     v. 
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Delay  in  Filing  Award.  —  In  the  absence  of  a  statutory  provision  or 
stipulation  in  the  agreement  of  submission  requiring  the  filing  of 
the  award  within  a  specified  time,  mere  delay  in  filing  it  does  not 
deprive  the  court  of  jurisdiction  to  enter  judgment  on  the  award.48 

2.  Summary  Judgment.  —  By  statutes  in  many  jurisdictions  pro- 
vision is  made  for  summary  judgment  upon  the  award,47  and  it 
has  been  held  that  a  'statutory  award  will  be  entered  up  as  a  judg- 


Kiger,  14  Ind.  179;  Coffin  r.  Woody,  5 
Blaekf.  423.  See  Jacobs  v.  Moffatt,  3 
Blackf.  395,  as  to  what  matters  the 
court  will  presume  from  the  record  to 
have  been  complied  with.  Ia.i — Love  v. 
Burns,  35  Iowa  150.  Kan.  —  Morgan  v. 
Smith,  33  Kan.  438,  6  Pac.  569.  Ky.— 
Carson  v.  Carson,  1  Met.  434.  Mass.— 
Nay  v.  Boston,  etc.  E.  Co.,  192  Mass. 
517,  78  N.  E.  547;  Franklin  Min.  Co.  V. 
Pratt,  101  Mass.  359;  Burghardt  V. 
Owen,  13  Gray  300;  Heath  v.  Fenney, 
3  Gray  380;  Abbott  v.  Dexter,  6  Cush. 
108.  Mich. — Galloway  v.  Gibson,  51 
Mich.  135,  16  N.  W.  310.  Minn.— Bar- 
ney v.  Flower,  27  Minn.  403,  7  N.  W. 
823.  Nev.—  Steel  v.  Steel,  1  Nev.  27. 
N.  Y.  —  Ocean  House  Corp.  v.  Chippu, 
5  Hun  419;  Hollenbeck  V.  Fleming,  6 
Hill  303;  Goodsell  v.  Phillips,  49  Barb. 
353,  3  Abb.  Pr.  (N.  S.)  147.  N.  D.— 
Gessner  v.  Minneapolis,  etc.  R.  Co.,  15 
N.  D.  562,  108  N.  W.  786.  Tex.— 
Fortune  v.  Kilebren,  86  Tex.  172,  23  S. 
W.  976;  Alexander  v.  Witherspoon,  30 
Tex.  291;  Thompson  v.  Seay  (Tex.  Civ. 
App.),  26  S.  W.  895. 

Authority  Dependent  on  Statute. — 
Duffy  v.  Odell,  117  111.  App.  336. 

Compliance  with  directory  provision 
not  indispensable,  as,  for  example, 
that  a  copy  of  the  award  shall  be  de- 
livered to  each  of  the  parties.  Crook 
v.  Chambers,  40  Ala.  239. 

The  award  must  either  be  made  a 
rule  of  court  or  must  recite  the  act  un- 
der which  it  is  made.  Stokely  V.  Rob- 
inson, 34  Pa.  315. 

46.  Richards  v.  Smith,  33  Utah  8, 
91  Pac.  683.  See,  however,  Train  v. 
Emerson,  134  Ga.  589,  68  S.  E.  425. 

47.  Ala. — Gandy  v.  Tippett,  155  Ala. 
296,  46  So.  463;  Callier  v.  Watley,  120 
Ala.  38,  23  So.  796;  Davis  v.  Forshee. 
34  Ala.  107.  Cal. — Kreiss  V.  Hotaling, 
96  Cal.  617,  31  Pac.  740;  Fairchild  v. 
Doten,  42  Cal.  125;  Williams  V.  Walton, 
9  Cal.  143;  In  re  Joshua  Hendy  Mach. 
Wks.,  9  Cal.  App.  610,  99  Pac.  1110. 
Fla. — Readdy  v.  Tampa  Elec.  Co.,  51 
Fla.  289,  41  So.  535;  Coetter  v.  Huertas, 
14   Fla.    270.     Ga. — Sisson   v.   Pittman, 
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113  Ga.  166,  38  S.  E.  315;  Halloran  v. 
Bray,  29  Ga.  422;  Walker  v.  Walker,  25 
Ga.  257;  Hardy  v.  Hardy,  2  Ga.  App. 
530,  58  S.  E.  779.  111. — Seaton  v.  Ken- 
dall, 171  111.  410,  49  N.  E.  561,  affirm- 
ing 61  111.  App.  289;  Hamilton  v.  Ham- 
ilton, 27  Ilk  158;  Duffy  v.  Odell,  117 
111.  App.  336;  Martine  v.  Harvey,  12 
111.  App.  587.  Ind.  —  Healy  v.  Isaacs, 
73  Ind.  226,  confirmance  of  award  after 
notice  necessary  before  judgment  there- 
on, la.  —  Love  v.  Burns,  35  Iowa  150; 
Conger  v.  Dean,  3  Iowa  463,  66  Am. 
Dec.  93.  Kan.  —  Morgan  v.  Smith,  33 
Kan.  438,  6  Pac.  569.  Ky.  —  Carson  v. 
Carson,  1  Met.  434.  Me.  —  Sargent  V. 
Hampden,  32  Me.  78.  Mass.  — Way  v. 
Boston  &  W.  St.  R.  Co.,  192  Mass.  517, 
78  N.  E.  547;  Franklin  Min.  Co.  v. 
Pratt,  101  Mass.  359;  Abbott  v.  Dex- 
ter, 6  Cush.  108.  Mich.  —  Galloway  v. 
Gibson,  51  Mich.  135,  16  N.  W.  310; 
Gibson  v.  Burrows,  47  Mich.  713,  3  N. 
W.  200.  Minn.  —  Holdridge  v.  Stowell, 
39  Minn.  360,  40  N.  W.  259;  Barney 
v.  Flower,  27  Minn.  403,  7  N.  W.  823. 
Nev.  — Steel  v.  Steel,  1  Nev.  27.  N. 
Y.  —  In  re  Burke,  191  N.  Y.  437,  84 
N.  E.  405,  affirming  111  App.  Div.  477, 
102  N.  Y.  Supp.  785;  Electric  Steel 
Elev.  Co.  v.  John  Kam  Malt  Co.,  112 
App.  Div.  686,  98  N.  Y.  Supp.  604; 
Ocean  House  Corp.  v.  Chippu,  5  Hun 
419;  Goodsell  V.  Phillips,  49  Barb.  353, 
3  Abb.  Pr.  (N.  S.)  147;  Hollenbeck  v. 
Fleming,  6  Hill  303;  Hughes  v.  By- 
water,  4  Hill  551  (where  bond  of  sub- 
mission provided  for  entry  of  judg- 
ment if  the  award  was  not  paid  or  ful- 
filled). N.  C  — Metcalfe  v.  Guthrie,  94 
N.  C.  447,  arbitration  must  have  been 
under  a  rule  of  court.  N.  D.  —  Gess- 
ner V.  Minneapolis,  St.  Paul  &  S.  M. 
R.  Co.,  15  N.  D.  560,  108  N.  W.  786. 
Pa  — Stokely  v.  Robinson,  34  Pa.  315, 
submission  must  be  made  a  rule  of 
court.  Tex.  —  Alexander  v.  Wither- 
spoon, 30  Tex.  291;  Owens  v.  Withee, 
3  Tex.  161;  Crouch  V.  Crouch,  30  Tex. 
Civ.  App.  288,  70  S.  W.  595;  Thompson 
v.  Seav  (Tex.  Civ.  App.),  26  S.  W. 
895.     Va.  — City     of     Portsmouth      v. 
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ment  of  the  proper  court  if  it  be  not  performed  within  a  specified 
time.48 

3.  On  Notice. —  If  the  statute  requires  notice  to  the  opposite 
party  after  the  filing  of  the  award,  before  the  entry  of  judgment 
thereon,   the  provisions  thereof  must   be  complied  with  in  order  to 


Norfolk  County,  31  Gratt.  727.  W. 
Va.  —  Turner  V.  Stewart,  51  W.  Ya. 
493,  41  S.  E.  924  (upon  entry  of  a  de- 
cree of  notice) ;  Tennant  V.  Devine,  24 
W.  Va.  387. 

Canada.  —  See  In  re  Lloyd  &  Pegg,  23 
Can.  L.  T.  171,  5  Out.  L.  Rep.  389, 
2  Ont.  W.  Eep.  103. 

Alabama  Code  1896,  §§  509,  513,  does 
not  require  judgment  by  the  court,  but 
provides  that  the  submission  and  award 
shall  be  entered  up  as  the  judgment  of 
the  court.  "Consequently  nothing  is 
required  save  the  clerical  act  of  filing 
said  submission  and  award  and  enter- 
ing the  same  up  as  the  judgment  of  the 
court."  Grandy  v.  Tippett,  155  Ala. 
296,  46  So.  463. 

In  California  the  requirement  being 
that  the  agreement  of  submission  must 
be  made  a  rule  of  court  (Fairchild 
0.  Doten,  42  Cal.  125),  in  due  time  the 
clerk  may  enter  judgment  thereon  with- 
out any  further  order  of  the  court 
(Carsley  V.  Lindsey,  14  Cal.  390). 

And  it  has  been  held  that  a  stipula- 
tion in  the  agreement  of  submission 
that  the  award  shall  be  made  a  rule 
of  court  will  be  considered  tantamount 
to  an  agreement  that  the  submission 
shall  be  made  a  rule  of  court.  Fair- 
child  V.  Doten,  42  Cal.  125. 

The  Illinois  statute  authorizing  judg- 
ments upon  awards  does  not  apply  to 
justices  of  the  peace.  Weinz  v.  Dop- 
ier, 17  111.  111. 

In  Indiana  where  the  submission 
and  award  are  on  motion  of  one  of 
the  parties  entered  of  record  in  the 
proper  court,  and  rule  granted  to  show 
cause  why  judgment  should  not  be 
rendered  on  the  award,  the  only 
answer  in  objection  thereto  is  to  al- 
lege some  of  the  grounds  mentioned  in 
2  Eev.  St.,  1876,  p.  322,  §  16,  relative 
to  arbitrations.  The  motion  for  the 
rule  may  be  either  oral  or  in  writing. 
and  is  not  subject  to  demurrer.  Mar- 
tin v.  Bevan,  58  Ind.  282. 

In  Xorth  Carolina  where  the  agree- 
ment to  submit  matters  in  a  pending 
action  to  arbitration  is  made  out  of 
court,  and  no  order  of  court  is  made 
to  make  the  award  when  filed  a  rule 
of  court,  no  judgment  can  be  entered 


on  the  award,  the  remedy  being  by 
an  action  on  the  award.  Jackson  v 
McLean,  96  N.  C.  474,  1  S.  E.  785. 

An  agreement  that  the  submission 
and  award  "should  be  a  rule  of  court" 
does  not  make  it  a  rule  of  court,  and 
will  not  be  treated  as  such  so  as  to 
authorize  the  entry  of  judgment  on  the 
award.  Simpson  r.  McBee,  14  N  C 
531. 

Award  Prevents  Nonsuit.  —  Where 
a  pending  suit  is  submitted  to  arbitra- 
tion and  the  arbitrators  make  and  re- 
turn their  award  to  the  court  in  con- 
formity with  the  provisions  of  the 
statute,  such  award  may  be  entered 
up  as  a  judgment  of  the  proper  court, 
and  plaintiff  cannot  take  a  nonsuit. 
Davis  v.  Forshee,  34  Ala.   107. 

Effect  of  Attachment  by  Trustee  Pro- 
cess.—  "A  party  in  whose  favor  an 
award  is  made  under  a  rule  of  court  is 
entitled  to  judgment  thereon,  notwith- 
standing his  creditor  may  have  at- 
tached the  same,  after  the  acceptance 
of  the  award,  by  a  trustee  process." 
Holt  V.  Kirby,  39  Me.  164;  Strout  v. 
Clements,  22  Me.  292. 

When  Submission  Is  Lost.  —  If  an 
award  is  returned  as  provided  by  stat- 
ute and  the  original  agreement  of  sub- 
mission is  not  produced  and  filed,  but 
a  substantial  copy  is  proved  after  sat- 
isfactory proof  of  the  loss  of  the  orig- 
inal, the  court  has  jurisdiction.  Eaton 
P.  Hall,  5  Mete.  (Mass.)   287. 

Effect  of  Acton  To  Cancel  Award 
Before  Its  Entry.  —  In  the  absence  of 
an  application  for  an  injunction,  suit 
in  chancery  to  set  aside  the  award,  be- 
gun in  the  circuit  court  before  the  fil- 
ing thereof  in  the  superior  court,  is 
ineffectual.  The  filing  of  the  bill  in 
the  circuit  court  gave  it  no  right  to 
enter  a  decree  in  enforcement  of  the 
award  or  in  the  nature  of  a  judgment 
upon  it.  If  it  was  desired  to  stay  pro- 
ceedings in  the  superior  court  an  in- 
junction should  have  been  asked  for 
and  procured.  Seaton  r.  Kendall,  171 
111.  410,  49  X.  E.  561,  affirming  61  111. 
App.  289. 

48.  Callier  v.  Watley,  120  Ala.  38,  23 
So.  796;  Bell  v.  Sampev,  80  Ala.  372; 
Dudley  V.  Ferris,  79  Ala*.  187. 
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give  the  court  jurisdiction  to  render  judgment  thereon.49  The  pro- 
visions of  the  statute  as  to  notice  may  be  waived  by  act  of  the 
parties.50 

4.  Effect  of  Death  of  One  of  the  Parties.  —  If  the  arbitration  pro- 
ceeding is  statutory  the  court  can  make  only  such  order  in  it  as 
is  recognized  by  the  statute.  So  in  the  absence  of  a  provision  the 
court  has  no  power  to  revive  the  proceeding  in  case  of  the  death 
of  a  party  or  to  substitute  another  party  in  place  of  a  deceased 
party.51  But  where  by  the  statute  there  can  be  no  revocation,  the 
death  of  one  of  the  parties  does  not  revoke  the  submission,  and  the 
court  will,  by  order,  substitute  the  legal  representatives  of  such  de- 
ceased party.52 


49.  Ga.  —  Green  v.  Shields,  37  Ga. 
35,  as  to  sufficiency  of  notice.  111. — 
Forman  Lumb.  Co.  v.  Eagsdale,  12  111. 
App.  441.  Ind.  —  Healy  v.  Isaacs,  73 
Ind.  226;  Anderson  v.  Anderson,  65 
Ind.  196;  Boots  V.  Canine,  58  Ind.  450; 
Shroyer  v.  Bash,  57  Ind.  349;  Nelson 
v.  Hinesley,  3  Blackf.  432.  Ky.— 
Wrigglesworth  v.  Morton,  2  Bibb  157. 
La.  —  Hart  V.  Stewart,  13  La.  Ann.  37. 
Mo.  —  Shores  v.  Bowen,  44  Mo.  396.  N. 
Y.  —  Anonymous,  5  Wend.  103.  Ohio. 
Hubbel  V.  Baldwin,  Wright  86.  Pa. — 
Marshall  v.  Bozorth,  17  Pa.  409. 

The  Kansas  statute  provides  for  fil- 
ing the  award  with  the  clerk  and  serv- 
ice of  a  copy  ten  days  before  the 
term  on  the  opposite  party,  and  if  no 
legal  exceptions  are  made  thereto  judg- 
ment shall  be  entered  thereon  at  such 
term.  If  no  objections  are  filed  the 
judgment  goes  as  of  course.  Anderson 
v.  Beebe,  22  Kan.  768. 

Interpretation  of  Statute.  —  A  stat- 
ute that  "the  court  may  require  ac- 
tual notice  to  be  given  to  either  party, 
when  it  appears  necessary  and  proper," 
etc.,  does  not  mean  "must."  It  was 
doubtless  the  intent  of  the  legislature 
to  leave  it  to  the  court  to  say  in  each 
particular  case  whether  notice  should 
be  given  or  not.  Kelly  V.  Morse,  3 
Neb.  224.  And  see  Shutt  V.  Hebe- 
brand,  1  Neb.  (Unof.)  573,  95  N.  W. 
785,  as  to  when  notice  not  required. 

When  Notice  Unnecessary.  —  If  a 
term  has  intervened  since  the  publica- 
tion of  the  award.  Anonymous,  6 
Wend.   (N.  Y.)  520. 

Legislative  Act  Changing  Term. — 
The  party  to  whom  the  notice  is  given 
must  take  notice  of  the  change.  Price 
v.  White,  27  Mo.  275. 

50.  Ind.  —  Ja  c  o  b  s  v.  Moffatt,  3 
Blackf.  395,  consenting  to  entry  of  rule 
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to  show  cause  why  judgment  should 
not  be  entered.  Ky.  —  Wrigglesworth 
v.  Morton,  2  Bibb  157.  La.  —  Hart  v. 
Stewart,   13  La.  Ann.  37. 

Notice  Unnecessary.  — ■  On  an  agree- 
ment of  the  parties  that  the  award 
should  be  returned  at  the  same  term 
and  entered  up  as  a  judgment  of  the 
court,  and  it  appearing  that  the  award 
was  so  returned  and  entered  up  in 
due  course,  the  judgment  will  be  sus- 
tained, and  the  absence  of  defendant 
or  his  counsel  when  the  matter  was 
called  made  no  difference.  Keans  v. 
Kankin,  2  Bibb    (Ky.)   88. 

Estoppel.  —  A  party  cannot  take  ad- 
vantage of  his  own  wrong,  and  where 
a  judgment  on  an  award  is  entered  at 
the  instance  and  request  of  a  plain- 
tiff, he  cannot  himself  ask  to  have  the 
judgment  set  aside  because  notice  was 
not  given  to  the  debtor.  Hoag  V.  Morse, 
31   Cal.   128. 

51.  Manning  r.  Pratt,  18  Abb.  Pr. 
(N.  Y.)  344. 

52.  Bash  v.  Christian,  77  Ind.  290. 
In  Farmer  v.  Frey,  4  McCord  (S.  C.) 

160,  the  court  stated  the  question  to 
be  new.  The  case  was  submitted  with- 
out argument  or  authority,  "and  I 
have  not  been  able  to  find  any  case 
having  a  direct  application  to  it.  My 
first  impression  was  that  the  order 
ought  to  have  been  granted.  But  a 
little  reflection  has  led  me  to  a  dif- 
ferent conclusion.  They  have  no  au- 
thority in  the  courts  to  order  rules  of 
reference  in  cases  pending  before  them. 
It  is  a  practice  introduced  by  the  par- 
ties, to  which  the  court  lends  its  sanc- 
tion, but  it  can  only  be  done  by  con- 
sent; it  is,  therefore,  only  an  act  of 
the  parties,  and  not  of  the  court,  and 
cannot  be  considered  as  any  part  of 
the  record,  until  the  award  is  returned 
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5.  What  Court  May  Enter  Judgment.  —  The  jurisdiction  of  a 
particular  court  to  enter  judgment  on  an  award  is  controlled  by  the 
provisions  of  the  statute.53  Within  that  limitation  the  parties  may 
specify  in  the  agreement  the  court  wherein  the  award  is  to  be 
filed;  this  being  sufficient  to  indicate  the  court  wherein  the  judg- 
ment is  to  be  rendered.54  Where  the  agreement  of  submission  des- 
ignates the  court  in  which  the  judgment  is  to  be  entered,  that 
court  alone,  as  a  general  rule,  has  authority  to  enter  the  judgment." 
So  that  to  authorize  a  justice  of  the  peace  to  enter  a  judg- 
ment upon  an  award,  it  must  be  in  cases    provided    by    the    statute,56 


and  confirmed  by  the  court.  If  either 
party  dies  in  the  meantime,  the  suit 
abates,  and  the  award  is  gone.  There 
is  no  record  on  which  it  can  be 
founded,  and  although  it  may  be  good, 
as  an  award,  it  cannot  be  made  a  judg- 
ment of  the  court.  I  am  of  the  opinion, 
therefore,  that  the  decision  was  correct, 
and  the  motion  ought  to  be  refused." 

53.  Cal. — Williams  v.  Walton,  9  Cal. 
143.  Ga.— McMillan  V.  Allen.  '.  : 
405,  25  S.  E.  505;  Marshall  v.  Hicks,  61 
Ga.  72.  Ind. — Hollingsworth  v.  Stone, 
90  Ind.  244.  la.— Whit  is  v.  Culver,  25 
Iowa  30;  McKnight  V.  McCullough,  21 
Iowa  111.  Me. — Kendall  V.  Lewi-ton 
Water  Power  Co.,  36  Me.  19.  Mass.— 
Sperrv  V.  Ricker,  4  Allen  17.  N.  H. — 
Haves  v.  Bennett,  2  N.  H.  422.  Ohio. 
Hubbel  V.  Baldwin,  Wright  86.  Tex.— 
Gautier  v.  McHenry,  15  Tex.  Civ.  Anp. 
332,  39  S.  W.  603.  W.  Va.  —  State*  r. 
Eawson,  25  W.  Ya.  23. 

No  Action  Pending.  —  An  award  upon 
a  matter  not  pending  in  court,  in  order 
to  be  valid  as  a  judgment,  must  go  on 
the  minutes  of  the  superior  court  of  the 
county  where  it  was  made.  Marshall 
V.  Hicks,  61  Ga.  72,  construi-ig  Ga. 
Code,    §  4242. 

Judgment  by  Clerk  of  Court  Without 
Authority.  —  McCaulev  r.  McCaulev, 
122  N.  C.  288,  30  S.  E.  341. 

54.  la.— District  Twp.  of  Little  Sioux 
r.  Independent  Dist.  of  Little  Sioux,  60 
Iowa  141,  14  N.  W.  201;  Love  r.  Burns, 
35  Iowa  150;  McKnight  V.  McCullough, 
21  Iowa  112:  ATanIIorn  v.  Bellar,  20 
Iowa  255.  Mass. — Sperrv  v.  Picker,  4 
Allen  17.  N.  C— Henrv  V.  Hilliard, 
120  N.  C.  479,  27  S.  E.  1*30. 

Agreement  as  to  Place  for  Entering 
Judgment.  —  "  The  mere  fact  that  an 
arbitration  was  held  in  one  county 
does  not  prevent  the  award  from  be- 
ing made  the  judgment  of  the  court  in  | 
another    county,    when    the    parties    ini 


the  submission  so  agree."  McMillan 
V.  Allen,  98  Ga.  405,  25  S.  E.  505. 

In  Texas  the  question  of  jurisdiction 
is  to  be  determined  solely  from  the 
award,  and  it  is  not  necessary  that 
the  arbitration  agreement  should  show 
jurisdiction.  Gautier  v.  McHenry,  15 
Tex.  Civ.  App.  332,  39  S.  W.  603. 

55.  In    Morgan    v.    Smith,    33    Kan. 
6     Pac.     569,     where     agreement 

named  the  "circuit  court,"  and  there 
being  no  such  court,  the  district  court 
had  no  authority  to  enter  judgment. 
See,  also,  Williams  v.  Walton,  9  Cal. 
143. 

If  the  code  require  that  the  award 
be  returned  to  the  district  court,  the 
provision  in  the  agreement  to  arbitrate 
that  it  be  returned  to  the  justice  of 
the  peace  will  not  affect  the  author- 
ity of  the  district  court.  King  v. 
Hampton,  4  Greene  (Iowa)  401. 

Jurisdiction  on  Abolition  of  Court. — 
If  the  court  to  which  by  the  submis- 
sion the  report  is  to  be  made  is  abol- 
ished by  the  legislature,  and  the  en- 
tire jurisdiction  thereof  transferred  to 
the  supreme  court,  the  report  may  prop- 
erly be  returned  to  and  enforced  by 
the  supreme  court.  Kendall  r.  Lewis- 
ton  Water  Power  Co.,  36  Me.  19. 

56.  HI.— Weinz  r.  Dopier,  17  HI.  Ill, 
when  action  pending  in  his  court.  la. — 
Whitis  r.  Culver,  25  Iowa  30;  VanHorn 
v.  Bellar,  20  Iowa  255,  holding  that 
a  justice  may  enter  judgment  for  an 
amount  within  his  jurisdiction.  N.  H. — 
Hayes  v.  Bennett,  2  X.  H.  422. 

In  Towa  the  parties  "must  specify" 
the  court  by  which  the  judgment  is  to 
be  rendered,  and  judgment  for  an 
amount  within  his  jurisdiction  may 
be  entered  by  a  justice  if  he  be  des- 
ignated. McKnight  P.  Mr-Cullough,  21 
Iowa  111;  VanHorn  v.  Bellar,  20  Iowa 
255. 
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the    proceedings   of    such    courts   being   valid    only    under    statute.57 

6.  When  To  Be  Entered.  —  Where  the  statute  provides  that  judg- 
ment on  the  award  cannot  be  entered  until  the  expiration  of  the 
time  therein  stated,  it  is  improper  to  enter  judgment  prior  thereto.53 

A  judgment  entered  prior  to  such  time  is,  however,  voidable, 
and  not  void,  and  is  valid  until  reversed  or  set  aside,  and  not  open 
to  collateral  attack.59 

7.  How  Compelled.  —  If  entry  of  judgment  is  refused  it  may  be 
compelled  by  mandamus.60 

8.  Exceptions  and  objections  may  be  made  to  the  entry  of  judg- 
ment on  the  award,  in  accordance  with  rules  hereinbefore  treated.61 

Waiver.  —  The  parties  may  by  stipulation,62  by  their  acts,63  or  by 


A  statute  which  authorizes  an  award 
made  pursuant  to  a  submission  under 
an  arbitration  bond  to  be  made  a  rule 
of  any  court  of  record,  is  to  be  under- 
stood as  intending  a  higher  court 
than  that  of  a  justice  of  the  peace. 
A  bond  conditioned  to  abide  the  award, 
and  that  it  be  made  a  rule  of  court 
before  the  justice  named  therein,  is  not 
enforceable,  and  no  judgment  can  be 
entered  thereon.  Hubbel  v.  Baldwin, 
Wright  (Ohio)   86. 

57.  111.— Hyatt  v.  Harmon,  6  111.  379. 
Ind. — Hollingsworth  v.  Stone,  90  Ind. 
244;  Eichards  V.  Eeed,  39  Ind.  330. 
Mass. — Kingsley  V.  Bill,  9  Mass.  198; 
Worthen  v.  Stevens,  4  Mass.  448. 

58.  U.  S. — In  re  Southern  Pacific 
Co.,  155  Fed.  1001.  Cal.— Hoogs  v. 
Morse,  31  Cal.  128,  holding  that  the 
objection  cannot  be  taken  advantage 
of  by  the  party  who  caused  the  entry 
of  the  judgment.  D.  C. — Schaffer  v. 
Lehman,  2  McArthur  305.  Ky. — Mid- 
dleton  V.  Hume,  3  J.  J.  Marsh.  221 
(unless  the  parties  appear  in  court 
and  waive  the  objection);  Wriggles- 
worth  v.  Morton,  2  Bibb  157;  Phillips 
V.  Travis,  Sneed  174  (an  agreement 
that  an  award  may  be  returned  to 
court  at  the  term  at  which  the  sub- 
mission is  made  does  not  waive  the 
statutory  provision  requiring  there 
Bhall  be  fifteen  days  between  the  date 
of  the  award  and  its  return  to  court). 
Miss. — Hollingsworth  v.  Willis,  64  Miss. 
152,  8  So.  170.  Mo.-7n  re  Taylor,  9 
Mo.  App.  589.  Tex. — Brulay  V.  Brooks 
(Tex.  Civ.  App.),  50  S.  W.  647;  Alex- 
ander V.  Witherspoon,  30  Tex.  291; 
Crouch  v.  Crouch,  30  Tex.  Civ.  App. 
288,  70  S.  W.  595. 

When  Effectual. — When  judgment  or 
a  decree  is  entered  thereon  after  notice. 

VoL  II 


Turner    v.    Stewart,    51    W.    Va.    493, 
41   S.  E.  924. 

As  to  awards  made  a  rule  of  court 
in  a  pending  cause  and  those  not 
affected  by  the  statute,  see  Wheatley 
r.  Martin's  Admr.,  6  Leigh  (Va.)  62. 

59.  Gibbon  v.  Dougherty,  10  Ohio  St. 
365;  Fortune  v.  Killebrew  (Tex.  Civ. 
App.)  21  S.  W.  986. 

Judgment  Entered  in  Vacation. — < 
Where  judgment  on  an  award  could 
only  be  entered  in  term,  the  entry 
thereof  by  the  clerk  in  vacation,  even 
with  the  consent  of  the  parties,  is  void. 
Tisdale  v.  Gandy,  8  N.  C.  282. 

60.  Bell  v.  Sampey,  80  Ala.  372; 
Dudley  v.  Ferris,  79  Ala.  187.  And  see 
Bishop  v.  Valley  Falls  Mfg.  Co.,  78  S. 
C.  312,  58  S.  E.  939. 

In  New  Hampshire  mandamus  will 
not  lie.  In  re  Farwell,  2  N.  H.  123. 
See  the  title  "Mandamus." 

61.  See  supra,  III,  B,  2. 

62.  Minn.  —  Lovell  v.  Wheaton,  11 
Minn.  92.  N.  Y.  —  Hughes  v.  Bywater, 
4  Hill  551.  Tex.  —  Alexander  v.  With- 
erspoon, 30  Tex.  291;  Fortune  v.  Killi- 
brew  (Tex.  Civ.  App.),  21  S.  W.  986. 

63.  Mitchell  v.  Kelly,  1  Call  (Va.) 
379.  And  see  Phillips  V.  Travis,  Sneed 
(Ky.)   174. 

Estoppel.  —  "On  the  part  of  the 
plaintiff  it  is  claimed  that  the  judg- 
ment was  void,  because  it  was  entered 
by  the  clerk  in  less  than  five  days 
after  the  award  was  filed,  and  without 
an  affidavit  showing  service  of  the  no- 
tice of  the  filing  of  the  award  upon 
the  defendants,  as  provided  in  §  385 
of  the  Practice  Act.  But  the  answer 
to  this  is,  that  the  judgment  was  so 
entered  at  the  instance  and  request  of 
the  plaintiff  himself,  and  he  cannot  be 
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appearance  in  court  waive  objections,  so  as  to  permit  judgment 
upon  the  award  to  be  entered  at  once  without  waiting  for  the  expira- 
tion of  the  time  fixed  by  statute.64  It  has,  however,  been  held  that 
the  consent  of  the  parties  can  not  alter  the  law  in  this  respect.6^ 

Failure  To  Enter  Judgment  as  Soon  as  Permissit>le.  —  An  award  is  not 
vitiated  because  it  is  not  made  the  judgment  of  the  court  imme- 
diately after  the  expiration  of  the  time  for  filing  objections  to  the 
award.06 

9.  Motion  To  Vacate  Award.  —  When  such  notice  of  motion  is 
required,  judgment  on  the  arbitration  and  award  is  not  granted  as 
of  course,  and  entry  of  judgment  may  be  prevented  and  application 
made  to  set  the  award  aside  by  motion  in  opposition  to  the  motion 
for  judgment ;  this  motion  is  said  to  be  in  the  nature  of  a  demurrer 
to  the  motion  for  judgment,  and  if  sustained  prevents  the  entry  of 
judgment  on  the  award.67 

10.  Form  and  Amount.  —  An  award  made  pursuant  to  the  statute 
is  analogous  to  a  verdict  of  the  jury,  and  must  be  followed  by  the 
judgment,  both  as  regards  the  amount  and  the  parties  to  be 
charged;68  nor  can  the  award  be  modified  by  the  court,  unless  so 


allowed  to  take  advantage  of  his  own 
wrong.  If  the  defendants  were  seek- 
ing to  set  aside  the  judgment,  the  point 
would  be  good  for  them;  but  they  are 
not.  They  were  satisfied  and  paid  the 
judgment,  and  the  plaintiff  cannot  be 
heard  now  to  question  its  validity  upon 
the  ground  that  it  was  irregularly  en- 
tered." Hoogs  V.  Morse,  31  Cal.  128. 
"The  objection  that  the  court  could 
not  render  judgment  on  the  award  un- 
til the  end  of  the  term  next  follow- 
ing its  return  is  not  well  taken.  The 
award  was  returned  before  the  term 
of  the  court  began,  and  the  plaintiffs 
invited  action  upon  it  by  their  own 
motion.  The  court  rightly  assumed 
that  they  were  then  prepared  to  urge 
all  objections  which  they  expected  to 
make.  It  was  never  contemplated  by 
the  statute  that  a  party  should  try  his 
case  by  piecemeal,  and  the  tenants, 
having  submitted  their  objections  to 
the  award  on  grounds  then  deemed 
sufficient,  cannot  complain  that  oppor- 
tunity was  not  given  to  them  to  make 
another  contest."  Hollingsworth  v. 
Willis,  64   Miss.   152,  8  So.  170. 

64.  Middleton     r.     Hume,     3 
Marsh.   (Kv.)    221. 

65.  Tisdale  v.  Gandy,  8KC 

66.  Hall  v.  Morris.  30  Tex.  280. 
Judgment   when   entered   at   a   subse 

quent  term  may  be  entered  nunc  j>rn 
tunc.  Savannah  F.  &  W.  B.  Co.  r. 
Decker,  94  Ga.  149,  21  S.  E.  372.     Addi- 
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tional  time  allowed  by  the  statute  to 
afford  opportunity  to  the  opposite 
party  to  file  objections  cannot  be  made 
ground    of    complaint. 

67.  Shores  v.  Bowen,  44  Mo.  396; 
Hinkle  V.  Harris,  34  Mo.  App.  223.     See 

,   III,   B,   2.     But   see   Conoway  v. 
Short,  3  Ilarr.   (Del.)   342. 

68.  Ala.  —  Lamar  v.  Nicholson,  7 
Port.  158.  Ind.— Hamilton  r.  Wort,  7 
Blackf.  348,  as  to  allowance  of  costs. 
la. — District  Twp.  of  Little  Sioux  v. 
Independent  Dist.  of  Little  Sioux,  60 
Iowa  141,  14  N.  W.  201,  court  cannot 
increase  judgment  by  adding  costs. 
Mass.  —  Com.  v.  Pejepscut,  Proprs.,  7 
Mass.  399;  NelsOn  v.  Andrews,  2  Mass. 
164  (regarding  costs).  And  see  French 
r.  Bichardson,  5  Cush.  450.  Minn. — 
Bouck  v.  Bouek,  57  Minn.  490,  59  N. 
W.  547,  the  arbitrators  having  awarded 
a  party  a  sum  of  money  payable  in  sev- 
eral annual  instalments,  it  is  error  for 
the  judgment  to  order  the  whole  amount 
pavable  immediately-.  Pa.  —  Oimn  v. 
Bowers,  126~Pa.  552,  17  Atl.  S93.  Va. 
Coupland  V.  Anderson,  2  Call  106.  as 
to  pavment  of  money  to  sheriff  for  the 
benefit  of  creditors. 

Award  of  Costs  in  Judgment.  —  It 
was  objected  that  the  judgment  award- 
ed costs  to  the  defendant  in  error 
while  the  award  required  that  the  ex- 
penses should  be  borne  mutually.  Ths 
court  said:  "The  supposed  incompati- 
bility  between   the   judgment    and    the 
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provided  by  statute,  and  then  only  in  such  matters  as  the  statute 
particularly  provides  for.69 

The  same  rule  as  to  remitting  a  part  of  the  amount  prevails  in 
common-law  actions,  and  a  party  by  his  own  act  may  release  a  part 
of  the  sum  awarded  him,  on  the  record,  and  judgment  be  properly 
entered  for  the  amount  of  the  award  less  the  stim  released.70  Interest 
may  be  added  in  the  judgment  to  the  sum  awarded,  where  entry 
thereof  is  delayed  by  proceedings  instituted  by  the  party  opposing 
the  entry  of  such  judgment  on  the  award.71 


award  on  the  subject  of  costs  in  fact 
does  not  exist,  since  the  arbitrators 
did  not  assume  to  decide  upon  the  re- 
covery of  the  costs  in  court,  but  only 
the  charges  ana  expenses  attending  the 
arbitration,  and  the  judgment,  in  giv- 
ing costs  to  defendant  in  error,  con- 
fined them  to  the  costs  in  court."  Chi- 
cago, etc.  R.  Co.  v.  Hughes,  28  Mich. 
186. 

Failure  To  Provide  for  Release. — The 
judgment  was  objected  to  in  that  it 
did  not  require  defendant  in  error  to 
give  to  plaintiff  in  error  releases  for 
claims  rejected  and  which  claims  the 
arbitrators  decided  should  be  released 
The  court  held  that  if  the  award  did 
require  the  delivery  of  releases,  which 
did  not,  however,  seem  to  be  so,  the 
insertion  of  an  order  requiring  them 
was  unnecessary.  "The  claims,  and 
the  final  decision  absolutely  reject- 
ing them,  together  with  the  explicit 
decision  by  the  arbitrators  that  they 
should  be  released,  appeared  clearly 
and  fully  upon  the  record,  and  when 
the  determination  of  the  arbitrators 
was  confirmed  by  the  circuit  court,  and 
when  that  confirmation  was  acquiesced 
in  by  the  defendant  in  error,  the  claims 
were  released,  and  the  judgment  was 
a  complete  bar  of  record."  Chicago, 
etc.  R.  Co.  v.  Hughes,  28  Mich.  186. 

When  Wife  Not  Affected.— The  sub- 
mission being  in  a  pending  action  in 
which  husband  and  wife  were  joined 
as  defendants,  the  award  required 
among  other  things  that  the  husband 
pay  a  specific  amount  as  damages. 
Judgment  was  rendered  thereupon 
against  "the  defendants"  for  the  sura 
awarded.  Upon  writ  of  error  it  was 
claimed  among  other  things  that  the 
judgment  did  not  follow  the  award. 
The  court  said:  "It  was  clearly  irreg- 
ular to  render  judgment  against  the 
wife,  when  she  was  not  subjected  by 
the  award  to  the  payment  of  any  sum, 
either  separately  or  in  connection  with 

Vol.  II 


her  husband.  An  award,  where  the 
submission  has  been  made  pursuant  to 
statute,  is  a  warrant  for  the  judgment 
of  the  court,  quite  as  much  as  the  ver- 
dict of  a  jury  would  be;  and  like  the 
latter,  must  be  followed  by  the  judg- 
ment, both  as  it  regards  the  amount 
and  the  parties  charged."  Lamar  v. 
Nicholson,    7    Port.    (Ala.)    158. 

69.  Conrad  V.  Johnson,  20  Ind.  421; 
Huss  v.  Turner,  2  Ind.  217. 

70.  Phelps  v.  Goodman,  14  Mass.  252. 
In    Indiana    the    court    in    Deford    v. 

Deford,  116  Ind.  523,  19  N.  E.  530, 
said:  "The  power  of  the  court  to 
modify  or  correct  an  award  for  an 
obvious  or  evident  miscalculation  of 
figures,  or  when  the  arbitrators  have 
awarded  upon  some  matter  not  in- 
cluded in  the  submission,  or  when  the 
award  is  imperfect  in  form,  is  ex- 
pressly given  by  statute.  Section  846, 
R.  S.  1881.  In  the  consideration  of  a 
motion  to  modify  or  correct,  the  court 
will  be  limited  to  what  appears  upon 
the  face  of  the  submission  and  the 
award.  The  extent  of  the  power  of 
the  court  under  the  latter  section  is 
to  correct  a  miscalculation  of  figures 
that  is  evident  upon  the  face  of  the 
award,  considered  in  connection  with 
the  submission,  and  the  admissions  of 
the  parties  made  therein  or  in  connec- 
tion therewith,  or  to  correct  such  other 
obvious  mistakes  in  reference  to  the 
description  of  any  person  or  thing  re- 
ferred to,  or  in  respect  to  the  mat- 
ters submitted,  or  the  form  of  the 
award,  as  appear  upon  the  face  of  the 
papers." 

71.  Kintner  v.  State,  3  Ind.  86.  And 
see  Hamilton  v.  Wort,  7  Blackf.  (Ind.) 
348. 

In  Maine,  since  the  statute  (R.  S. 
1857,  e.  77,  §  29),  interest  may  be  added 
upon  the  reports  of  referees  after  their 
acceptance.  Cary  v.  Whitney,  50  Me. 
337. 
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11.  Review.  —  a.  General  Statement.  —  A  judgment  duly  rendered 
upon  an  award,  pursuant  to  the  statutory  provision,  has  the  same 
final  and  conclusive  effect,  in  all  respects,  as  a  judgment  in  a  civil 
action ;  and  can  only  be  impeached,  reviewed  or  set  aside  in  the 
same  manner  as  such  judgments  may  be,  and  for  like  cause.72 

Motion  for  New  Trial.  —  The  proceeding  being  summary  in  its  na- 
ture, no  motion  for  a  new  trial  is  contemplated,  and  such  a  motion 
is  not  necessary  to  reserve  questions  upon  the  evidence.73 

b.  Appeal.  —  Appeals  from  the  judgment  on  the  award  are  per- 
mitted in  many  jurisdictions  to  the  same  extent  as  appeals  from 
other  judgments.74       In    others    no    appeal    will    lie    from    such    a 


In  Canada  interest  is  added  only 
when  notice  of  the  award  is  given  de- 
fendant. Huyck  V.  Wilson,  18  Ont. 
Pr.   44. 

72.  Gaines  V.  Clark,  23  Minn.  64; 
Johnston  V.  Paul,  23  Minn,  46.  And  see 
Handv  V.  Cobb,  44  Miss.  699;  McLeod  V. 
Graham,  132  N.  C.  473,  43  S.  E.  935. 

Every  presumption  is  in  favor  of  the 
award.  In  re  Johnson  (Neb.),  127  N. 
W.  133. 

How  Relief  Obtainable.  —  To  obtain 
relief  from  an  award  on  the  ground 
of  false  and  fraudulent  evidence,  the 
proper  remedy  is  by  a  motion  to  vacate 
the  award  and  for  a  rehearing,  and  if 
this  is  erroneously  denied,  to  procure 
a  correction  of  the  error  on  appeal. 
"If,  after  judgment  upon  the  award, 
new  facts  were  discovered  entitling 
him  to  relief,  it  was  still  in  the  power 
of  the  court  to  grant  it,  upon  a  proper 
application  and  showing,  in  the  same 
proceeding,  unaccompanied  with  inex- 
cusable laches  on  his  part."  Johnston 
V.  Paul,  23   Minn.   46. 

Judgment  in  Action  After  Judgment 
on  Award.  —  Parties  in  litigation 
agreed  to  arbitrate  without  reserv- 
ing the  right  to  appeal;  the  award 
was  returned  and  judgment  was 
entered  thereon.  The  next  entry  was 
at  a  subsequent  term,  and  was  a 
continuance  by  consent  and  there  fol- 
lowed other  proceedings  to  judgment. 
On  error  it  was  said:  "Nothing  re- 
mained to  be  litigated  in  that  suit,  and 
it  follows  that  the  order  continuing 
the  cause,  and  the  proceedings  and 
judgment  therein  subsequently  ren- 
dered, were  coram  non  judice  and  void." 
Taylor  r.  Harris,  16  Tex.  574. 

73.  Coulter  v.  Coulter,  81  Ind.  542; 
Beeber  v.  Bevan,  80  Ind.  31. 


74.  U.  S.  —  Nolan  v.  Colorado  Cent. 
C.  Min.  Co.,  63  Fed.  930,  12  C.  C.  A. 
585,  27  U.  S.  App.  427.  Ala.  —  Wil- 
bourn  r.  Hurt,  139  Ala.  557,  36  So. 
768,  appeals  are  allowed  in  certain 
cases  and  under  certain  circumstances. 
Cal.— Fairchild  r.  Doten,  42  Cal.  125; 
Ryan  v.  Daugherty,  30  Cal.  219.  Conn. 
Waterbury  Blank  Book  Mfg.  Co.  v.  Hurl- 
but,  73  Conn.  715,  49  Atl.  198,  nor  does 
the  appeal  vacate  nor  in  any  way  affect 
the  validity  of  the  award.  111. — Rogers 
V.  Holden,  13  111.  293  (appeal  from 
judgment  on  award  in  justice's  court), 
overruling  Van  Winkle  v.  Beck,  3  111. 
488.  Ind.— Coulter  v.  Coulter,  81  Ind. 
542;  Beeber  v.  Bevan,  80  Ind.  31; 
Shroyer  v.  Bash,  57  Ind.  349;  Richards 
v.  Reed,  39  Ind.  330.  Mass.— French  v. 
Richardson,  5  Cush.  450;  Ward  V.  Presi- 
dent of  American  Bank,  7  Mete.  486; 
Skeels  V.  Chickering,  7  Mete.  316;  Ea- 
ton v.  Hall,  5  Mete.  287.  Minn. — Johns- 
ton v.  Paul,  23  Minn.  46.  Miss. — Per- 
son V.  Leathers,  19  So.  582.  Neb.— Ho- 
lub  V.  Mitchell,  42  Neb.  389,  60  N.  W. 
596.  N.  C  — McLeod  v.  Graham,  132 
N.  C.  473,  43  S.  E.  935. 

In  Arkansas  if  a  controversy  in  the 
probate  court  is  submitted  to  arbitra- 
tion, and  judgment  is  rendered  on  the 
award,  an  appeal  to  the  circuit  court 
brings  up  the  case  for  trial  de  novo. 
The  circuit  court  has  the  same  con- 
trol over  the  award  as  the  probate 
court  had  before  judgment.  Blanton 
v.  Littell,  65  Ark.   76,  44  S.   W.  716. 

In  New  York  under  Code  Civ.  Proc, 
§  2381,  an  appeal  may  be  taken  from 
an  order  vacating  an  award,  or  from  a 
judgment  entered  upon  an  award,  as 
from  an  order  or  judgment  in  an  action, 
but  not  from  the  order  confirming  the 
award.  Gitt  v.  Margusee,  138  App. 
Div.    147,   123   N.   Y    Supp.   304;   In  re 
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judgment,  other  redress  being  provided  and  the  law  not  favoring 
delay  in  these  proceedings.75 

Stipulating  Against  Appeal. —  A  stipulation  not  to  appeal  will  be  up- 
held so  far  as  it  relates  to  the  merits,76  but  the  stipulation  is  in- 
effective as  to  jurisdictional  matters.77 

Matters  Considered  on  Appeal.  —  The  objections  apparent  on  the  face 
of  the  record  will  alone  be  considered  on  the  appeal,  unless  going 
to  the  jurisdiction.78 

Picker,  130  App.  Div.  88,  114  N.  Y. 
Supp.  289.  An  appeal  under  this  sec- 
tion "from  a  judgment  entered  upon 
the  award  of  an  arbitrator,  to  whom 
questions  of  law  were  submitted  under 
an  agreed  statement  of  facts,  presents 
for  review  only  such  questions  as  were 
raised  by  a  motion"  to  vacate,  modify 
or  correct  the  award  as  provided  in 
§§  2374,  2375,  and  if  no  such  motion 
is  made  the  award  cannot  be  reviewed. 
In  re  Wilkins,  169  N.  Y.  494,  62  N.  E. 
575,  affirming  48  App.  Div.  433,  62  N. 
Y.  Supp.  1068.  This  altered  the  earlier 
practice,  wherein  it  was  held  that  no 
appeal  from  the  judgment  would  lie, 
and  that  if  renewable  at  all  it  was 
by  writ  of  error.  Turnbull  v.  Martin, 
45  N.  Y.  600;  Freeman  v.  Kendall,  41 
N.  Y.  518;  Isaacs  v.  Beth  Hamedrash 
Soc,  19  N.  Y.  584. 

Hearing  on  Exceptions.  —  The  c,ourt 
in  Eaton  v.  Hall,  5  Mete.  (Mass.)  287, 
held  that  the  legality  of  the  decision 
of  the  court  below  in  dismissing  the 
application  to  receive  and  act  upon 
the  award  was  properly  brought  up 
by  exceptions.  The  argument  was  made 
that  the  Eevised  Statutes  gave  a  rem- 
edy by  writ  of  error,  for  error  either 
of  fact  or  law,  and  therefore  excep- 
tions do  not  lie.  The  court  said: 
"That  remedy  is  not  declared  exclu- 
sive, and  there  are  no  negative  words. 
Then  it  appears  to  us,  that  the  pro- 
vision allowing  exceptions  is  quite 
broad  and  explicit  enough  to  include 
this  case  and  there  is  no  incongruity 
in  regarding  them  as  concurrent  rem- 
edies." 

Appeal  on  Recommitment.  —  If  after 
the  filing  of  their  report  by  the  arbi- 
trators the  matter  be  recommitted,  an 
appeal  will  lie.  Brown  v.  Harper,  54 
Iowa  546,  6  N.  W.  747. 

Harmless  Error.  —  The  arbitrators 
after  having  made  an  award  deemed 
their  award  void,  and  after  notice  to 
the  parties  proceeded  to  make  a  second 
award.  The  court  held  that  the  first 
award   was   valid,   and   the   second   had 


been  made  without  authoritjr,  as  arbi- 
trators cannot  impeach  their  own  award. 
The  first  award  had  never  been  affirmed 
and  the  time  for  making  application 
for  an  order  of  affirmance  had  expired. 
The  second  award  had  been  affirmed 
and  it  was  from  this  that  the  appeal 
was  taken,  and  the  court  held  that 
as  no  benefit  would  accrue  to  the  ap- 
pellant by  a  reversal,  an  affirmance  of 
the  judgment  would  be  granted  with 
a  modification  as  to  costs,  to  make  it 
correspond  with  the  first  award.  Hack- 
ney v.  Adams  (N.  D.),  127  N.  W.  519. 

75.  La. —  Hopkins  v.  Louisiana  West- 
ern R.  Co.,  33  La.  Ann.  1138,  award 
of  amicable  compounders.  Mich.  — • 
Cooper  v.  Andrews,  44  Mich.  94,  6  N. 
W.  92,  practice  is  by  motion  to  vacate. 
Ohio.  —  Moore  v.  Boyer,  42  Ohio  St. 
312;  Mock  v.  Bowman.  24  Ohio  C.  C. 
27.  Pa.— Boyd  v.  Stub'bs,  7  Watts  29; 
Wilson  V.  Colwell,  3  Watts  212.  And 
see   Shirk  v.  Trainer,  20  111.  301. 

In  Alabama,  where  the  award  is  re- 
turnable to  a  justice's  court,  no  ap- 
peal is  allowed.  Wilbourn  v.  Hurt, 
139  Ala.  557,  36  So.  768. 

In  Iowa  there  can  be  no  appeal  from 
a  justice's  judgment  on  an  award. 
Whitis  v.  Culver,  25  Iowa  30.  See 
supra,  TV,  C,  11,  c. 

76.  la. — Struthers  v.  Clark,  40  Iowa 
508.  Minn. — Daniels  V.  Willis,  7  Minn. 
374.  Pa.  —  McCahan  v.  Reamey,  33  Pa. 
535;  Bingham  v.  Guthrie,  19  Pa.  418; 
Keystone  Bank  v.  Ashton,  12  Phila. 
188,  34  Leg.  Int.  115.  Wash.— Skagit 
County  v.  Trowbridge,  25  Wash.  140, 
64  Pac.  901. 

77.  Muldren  v.  Norris,  2  Cal.  74, 
56  Am.  Dec.  313;  Aycock  v.  Doty,  1 
White  &  Wills.  Civ.  Cas.  §  221.  And 
see  Lalande  v.  Jenfrean,  6  La.  333. 

78.  Ky.— Shult  v.  Travis,  Sneed  140. 
Mass. — Ward  v.  American  Bank,  7  Mete. 
486;  Skeels  V.  Chickering,  7  Mete.  316; 
Lyman  v.  Arms,  5  Pick.  213.  Miss. — 
Person  V.  Leathers,  19  So.  582.  N. 
Y.  — Poole  V.  Johnston,  32  Hun  215. 
Pa.— Shisler     v.     Keavy,     75     Pa.     79; 
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c.  Writ  of  Error.  —  The  judgment  in  some  jurisdictions  is  review- 
able by  writ  of  error.79 

d.  Objections  Must  Be  Presented  Below.  —  No  objection  can  be 
made  in  the  appellate  court  that  was  not  presented  in  the  first 
instance  to  the  court  below,80  unless  it  be  jurisdictional  or  relate 
to  the  validity  of  the  submission,  in  which  case  objection  may  be 
presented  for  the  first  time  in  the  appellate  court.81 

12.  Enforcement.  —  a.  Execution. — Judgment  on  an  award  for 
the  payment  of  money  is  enforceable  by  execution.82 


Kogers  v.  Playford,  12  Pa.  181;  Sands 
v.  Eolshouse,  3  Pa.  456. 

Bill  of  Exceptions  Required. — Forman 
Lumb.  Co.  V.  Ragsdale,  12  111.  App. 
441. 

An  ex  parte  affidavit  will  not  be  re- 
ceived, hi  re  Connor,  128  Cal.  279,  60 
Pac.  862. 

79.  U.  S. — Alexandria  Canal  Co.  v. 
Swann,  5  How.  S3,  12  L.  ed.  60.  la.— 
Whitis  v.  Culver,  25  Iowa  30,  the  re- 
fusal of  a  justice  of  the  peace  to  6et 
aside  or  recommit  the  award  may  be 
reviewed  by  writ  of  error  from  the 
district  court.  Mass. — Eaton  v.  Hall,  5 
Mete.  287.  Pa. — Lewis  v.  England,  4 
Binn.  5;  Ebersoll  v.  Krug,  3  Binn.  528. 

In  Michigan  the  statutory  remedy 
against  a  judgment  on  an  award  is  not 
by  writ  of  error,  but  by  motion  to 
vacate.  Cooper  v.  Andrews,  44  Mich. 
94,  6  N.  W.   92. 

Writ  Must  Be  to  the  Court's  Judg- 
ment. — A  writ  of  error  taken  in  effect 
to  the  judgment  of  the  arbitrators  and 
not  to  the  judgment  will  be  quashed. 
Wilson  v.   Colwell,   3   Watts    (Pa.)    212. 

From  Judgment  Setting  Aside  Award. 
If  there  be  a  judgment  setting  aside 
the  award,  the  method  of  review  is  by 
writ  of  error.  Nolan  v.  Colorado  Cent. 
C.  Min.  Co.,  63  Fed.  930,  12  C.  C.  A 
585,  27  U.  S.  App.  427.  See  supra,  III, 
B,  2,  f. 

In  West  Virginia,  if  the  award  in  a 
pending  action  be  set  aside,  "the  ac 
tion  still  remains  in  court  for  further 
proceedings,  and  a  final  judgment  may 
be  had  therein  without  a  new  action.  But 
where  the  submission  is  in  pais,  upon 
an  agreement  between  the  parties  that 
the  award  shall  be  made  the  judgment 
of  the  court,  if  the  court  sets  aside 
the  award,  nothing  remains  in  court 
and  no  further  proceedings  can  be  had 
therein  without  resorting  to  a  new  ac 
tion  either  on  the  original  cause  of 
action  or  the  agreement  of  submission 


The  judgment  of  the  court  setting 
aside  the  award  and  discharging  the 
rule  in  such  case  is  final  so  far 
as  that  particular  proceeding  is  con- 
cerned." Tennant  v.  Divine,  24  W.  Va. 
387. 

And  see  the  title  "Error,  Writ  of." 

80.  Ala.  —  Mobile  Bay  Koad  Co.  v. 
Yiend,  29  Ala.  325;  Price  V.  Kirby,  1 
Ala.  184  (unless  it  appear  from  the  rec- 
ord that  the  award  did  not  decide  the 
matters  in  controversy).  HI.  —  McMil- 
lan v.  James,  105  111.  194;  Burrows  v. 
Guthrie,  61  111.  70.  In<L  —  Jacobs  v. 
Moffatt,  3  Blackf.  395.  Ky.— Carson 
V.  Carson,  1  Met.  434;  Hopkins  v. 
Sodouskie,  1  Bibb  148;  Shult  v.  Travis, 
Sneed  140.  Minn.— Heglund  v.  Allen, 
30  Minn.  38,  14  N.  W.  57,  error  or 
irregularity  in  proceedings.  Mo.  — ■ 
Valle  v.  North  Missouri  R.  Co.,  37  Mo. 
445. 

81.  Ala.  —  Callhan  r.  McAlexander, 
1  Ala.  366.  Minn.  —  Heglund  v.  Allen, 
30  Minn.  38,  14  N.  W.  57;  Barney  v. 
Flower,  27  Minn.  403,  7  N.  W.  823. 
Tex. — Fortune  v.  Killebrew,  86  Tex. 
172,  23  S.  W.  976. 

Matter  Apparent  on  the  Record. — An 
objection  that  the  award  is  void  as  ex- 
ceeding the  limits  of  the  reference, 
if  the  excess  cannot  be  separated  from 
the  rest,  can  be  made  on  appeal,  since 
the  agreement  and  award  are  part  of 
the  complaint  and  there  would  be  no 
cause  of  action  upon  the  face  of  it. 
Bryant  r.  Fisher,  85  N.  C.  69. 

82.  Ala. — King  v.  Jemison,  33  Ala. 
499.  Md.  —  Caton  v.  MacTavish,  10 
Gill  &  J.  192;  Shriver  v.  State,  9  Gill 
&  J.  1.  Pa.— Book  v.  Edgar,  3  Watts  29 
(but  execution  cannot  be  issued  until 
after  entry  of  judgment).  But  see 
Gallup  r.  Reyriolds,  8  Watts  424,  hold- 
ing that  where  arbitration  agreement 
provided  that  execution  might  issue 
immediately  on  the  award,  it  was  un- 
necessary   that    judgment    should    have 
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b.  Attachment.  —  Enforcement  of  judgment  on  the  award  by  at- 
tachment of  the  person  is  prescribed  in  some  jurisdictions  in  the 
United  States.83  In  England  and  in  Canada  attachment  on  an 
award  is  in  the  nature  of  a  civil  execution,84  and  judgment  must  be 
entered  on  the  award  before  execution  will  issue.85 

Against  Whom.  —  An  attachment  will  issue  against  a  party,  though 
at  the  time  of  such  issuance  he  reside  out  of  the  jurisdiction  of  the 
court.86  But  it  is  a  personal  remedy,  and  will  not  lie  against  a  cor- 
poration,87 nor  against  an  officer  of  a  corporation  where  he  has  not 
rendered  himself  personally  liable  by  submitting  to  the  arbitration.88 
It  will  not  issue  in  England  against  a  member  of  Parliament,89  nor 
against  a  peer  of  the  realm.90 

c.  Contempt. — Failure  to  perform  the  award,  after  the  entry  of 
a  rule  requiring  same,  may  be  punished  as  for  a  contempt  of  court.91 

D.  Actions.  —  1.  In  General.  —  An  award,  whether  the  submission 
to  arbitration  was  in  whole  or  in  part  in  writing  or  parol,  may  be 
enforced  by  an  action  based  on  the  award  itself.92     This  course  may 


been  entered  before  issuance  of  the 
execution.  W.  Va. — Turner  v.  Stewart, 
51  W.  Va.  493,  41  S.  E.  924;  Steven- 
son v.  Walker,  5  W.  Va.  427.  Can.— 
In  re  Baker,  14  Ont.  L.  Eep.  623. 

Execution  Upon  Non-Compliance.  — 
Davis  v.  Crews,  1  Gratt.  (Va.)  407. 
See,  however,  Skillings  v.  Coolidge,  14 
Mass.  43;  Com.  v.  Pejepscut  Props.,  7 
Mass.  399. 

In  Pennsylvania  an  award  of  arbi- 
trators has  the  effect  of  a  judgment 
and  may  be  made  the  foundation  of 
an  execution  without  issuance  of  a 
scire  facias.  O  'Donnell  v.  Lynch,  1 
Watts  &  S.  283;  Coleman  v.  Lukens, 
4  Whart.  347.  And  see  Gallup  V.  Bey- 
nolds,    8    Watts    424. 

In  England  under  the  Arbitration 
Act  (52  and  53  Vict.,  c.  49)  provid- 
ing that  "an  award  on  a  submission 
may,  by  leave  of  court  or  a  judge 
be  enforced  in  the  same  manner  as 
a  judgment  or  order  to  the  same 
effect,"  an  award  is  enforceable  by 
execution.  Ex  parte  Caucasian  Trad- 
ing Co.,  1  Q.  B.  368,  65  L.  J.  Q.  B.  346, 
74  L.  T.  N.  S.  47,  44  W.  B.  439. 

83.  U.  S.— Kunckle  v.  Kunckle,  1 
Dall.  364,  1  L.  ed.  178.  111.  — Bur- 
rows v.  Guthrie,  61  111.  70.  Md.  — 
Shriver  v.  State,  9  Gill  &  J.  1.  N.  J.  — 
McClure  V.  Gulick,  17  N.  J.  L.  340; 
M'Dermot  v.  Butler,  10  N.  J.  L.  158. 

See,  also,  Knight  v.  Carey,  1  Cow. 
(N.  Y.)   39. 

84.  Bex  V.  Myers,  1  T.  B.  265,  99 
Eng.    Beprint    1086;    In   re   McLean   v. 
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Kezar,  1  Ont.  Pr.  125  (the  original 
award  must  be  brought  into  court  and 
service  thereof  and  demand  for  per- 
formance shown) ;  McPherson  v.  Wal- 
ker, 1  Ont.  Pr.  30  (award  for  delivery 
of  possession  of  land). 

As  to  whether  attachment  will  not 
be  granted,  see  Thompson  v.  Macklem, 
1  Ont.  Pr.  293;  Barnes  v.  McMartin, 
5  U.  C.  Q.  B.  (O.  S.)  143;  In  re  Palmer 
v.  Calhoun,  24  New  Bruns.  240. 

85.  Talbot  V.  Fisher,  2  C.  B.  N.  S. 
471,  89  E.  C.  L.  470;  Kendil  v.  Merrett, 
18  C.  B.  173,  86  E.  C.  L.  172. 

86.  Hopcraft  v.  Fermor,  1  Bing.  378, 
8  E.  C.  L.  353.  See,  however,  Basch 
v.  Wulfert,  L.  E.  1  K.  B.  D.  (1904) 
118,  73  L.  J.  K.  B.  20,  89  L.  T.  N.  S. 
493,  52  Wkly.  Eep.  145. 

87.  Mackenzie  v.  Sligo  &  Shannon 
E,  Co.,  9  M.,  G.  &  S.  250,  67  E.  C.  L. 
249. 

88.  Corpe  v.  Glyn,  3  Barn.  &  Ad. 
801,    23    E.    C.   L.    188. 

89.  Catmur  V.  Knatchbull,  7  T.  E. 
448,   101   Eng.  Beprint   1069. 

90.  Walker  v.  Earl  of  Grosvenor,  7 
T.  E.  171,  101  Eng.  Beprint  915. 

91.  Chandler  v.  Gay,  1  111.  88; 
Booye  v.  Muth,  69  N.  J.  L.  266,  55 
Atl.  287. 

92.  Ind.— Webb  v.  Zeller,  70  Ind. 
408;  Francis  v.  Ames,  14  Ind.  251.  Ky. 
Schockey's  Admr.  v.  Glasford,  6  Dana 
9.  Me. — North  Yarmouth  v.  Cumber- 
land, 6  Me.  21,  27.  Mass.— Blakely 
v.  Graham,  111  Mass.  8,  when  the  par- 
ties    were     co-partners.     Pa. — McClure 


ARBITRATION 


645 


be  pursued  though  a  bond  for  the  performance  of  the  award  was 
given.93  The  statutory  requirements  must  be  followed,  unless  waived 
by  the  parties,94  or  the  common-law  action  on  the  award  cannot  be 
maintained.95 


v.  Lytle,  197  Pa.  404,  47  Atl.  190,  when 
the  agreement  to  submit  is  not  made 
a  rule  of  court.  W.  Va. — Stevenson  V. 
Walker,  5  W.  Va.  427,  by  an  action  of 
law  or  by  bill  in  equity  or  by  execu- 
tion if  for  payment  of  money.  Eng. — 
Purslow  v.  Baily,  2  Ld.  Eaym.  1039, 
92  Eng.  Keprint  190  (if  payment  is  to 
be  made  in  money);  Hodsden  v.  Har- 
ridge,  2  Saund.  61,  62b  note,  85  Eng. 
Reprint   672. 

In  Massachusetts  upon  a  submission 
in  pais,  the  only  method  of  enforcing 
the  award  is  by  an  action  thereon. 
Nay  V.  Boston  &  W.  St.  R.  Co.,  192 
Mass.  517,  78  N.  E.  547. 

When  Enforceable  by  One  Not  a 
Party. — An  award  providing  that  one 
of  the  parties  to  the  submission  shall 
pay  a  specific  sum  to  a  creditor  of 
the  other  is  good,  and  the  creditor  may 
sue  for  the  sum  awarded.  Scearce  v. 
Scearce,    7    Ind.    286. 

Award  Involving  Partnership  Mat- 
ters.— "The  fact  that  the  matter  re- 
lated to  partnership  dealings  does  not 
vitiate  the  award;  for  two  partners 
may  have  a  difference  in  regard  to  one 
or  more  matters  which  do  not  embrace 
the  whole  of  the  partnership  dealings, 
and  may  adjust  it  by  arbitration,  while 
the  general  business  of  the  firm  re- 
mains unaffected."  Blakeley  V.  Gra- 
ham, 111   Mass.  8. 

Award  based  on  illegal  contract  is 
not  enforceable.  Pittsburgh  Const.  Co. 
r.  West  Side  Belt  R.  Co.,  151  Fed. 
125;  Benton  v.  Singleton,  114  Ga.  548, 
40  S.  E.  811,  58  L.  R.  A.  181. 

A  verbal  report  made  without  the 
hearing  of  any  evidence  and  unsup- 
ported by  the  verification  of  the  arbi- 
trators themselves,  will  not  support  a 
judgment.  Hardy  v.  Hardv,  2  Ga.  App. 
530,  58  S.  E.  779. 

93.  Ind. — Titus  V.  Scantling,  4  Blackf . 
89.  Ky. — Schockey's  Admr.  v.  Glas- 
ford.  6  Dana  9*.  N.  Y.—Ex  parte 
Wallis,  7  Cow.  522.  when  for  the  pay- 
ment of  money.  N.  C. — Thompson  V. 
Childs,  29  N.  C.  435,  if  the  award  be 
for  the  pavment  of  money.  Eng. — 
Winter  V.  White.  1  Brod.  '&  B.  350, 
5  E.  C.  L.  112.  Can.— Baby  v.  Daven- 
port, 3  U.  C.  Q.  B.  13. 


When  Declaration  on  Bond  Neces- 
sary. —  When  one  of  the  parties  re- 
vokes the  submission,  and  an  action 
is  brought  to  recover  damages,  the 
bond  must  be  made  the  direct  founda- 
tion of  the  action.  Ex  parte  Wallis,  7 
Cow.    (N.  Y.)   522. 

94.  Low  V.  Nolte,  15  111.  36S,  16  111. 
475;  Francis  V.  Ames,  14  Ind.  251. 

95.  U.  S.  —  Erie  Tel.  &  Tel.  Co.  V. 
Bent,  39  Fed.  409,  stating  the  law  in 
Massachusetts.  Cal. — Williams  v.  Wal- 
ton, 9  Cal.  142.  Me. — Sargent  v.  Hamp- 
den, 32  Me.  78.  See,  however,  Tyler 
?>.  Dyer,  13  Me.  41.  Mass. — Nay  v. 
Boston  &  W.  St.  R.  Co.,  192  Mass.  517, 
78  N.  E.  547;  Deerfield  v.  Pliny's  Admrs., 
20  Pick.  480,  32  Am.  Dec.  228.  Minn. 
Holdridge  r.  Stowell,  39  Minn.  360,  40 
N.  W.  259.  Pa. — Benjamin  v.  Benja- 
min, 5  Watts  &  S.  562.  Wis.  — Allen 
V.   Chase,   3   Wis.    249. 

An  arbitration  was  agreed  to  in  Mas- 
sachusetts. There  was  at  the  time 
pending  in  Connecticut  an  action  for 
a  quantity  of  flour.  "The  submission 
embraced  two  subjects,  viz.,  the  claim 
for  the  flour,  and  the  disposition  of 
the  suit  in  Connecticut,  with  the  costs 
accruing  in  it.  The  award  followed 
the  submission.  The  arbitrator  deter- 
mined that  the  defendant  was  indebted 
to  the  plaintiff  for  the  value  of  the 
flour,  and  fixed  the  value;  and  he  fur- 
ther directed  that  the  plaintiff  should 
recover  the  sum  in  the  suit  pending 
in  the  court  in  Connecticut,  but  with- 
out costs;  and  we  are  of  opinion 
that  the  fact  of  the  defendant's  be- 
ing indebted  is  distinct  from  the  man- 
ner in  which  the  debt  shall  be  re- 
covered. So  far  as  the  right  of  prop- 
erty was  concerned,  it  was  a  distinct 
inquiry  and  wholly  independent  of  the 
suit.  But  the  suit  was  also  to  be  dis- 
posed of,  and  the  costs  growing  out  of 
it;  and  unless  there  had  been  an  award 
on  that  part  of  the  submission,  the 
award  would  have  been  imperfect.  The 
court  in  Connecticut  did,  indeed,  re- 
fuse to  enter  judgment  in  pursuance  of 
the  award,  because  the  submission  was 
not  by  a  rule  of  that  court.  But  this 
refusal  so  to  enter  the  judgment  re- 
sulted from  the  act   of  the   defendant 
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2.  Action  on  Joint  Award.  —  A  declaration  on  a  joint  award  will 
not  support  a  judgment  against  only  one  of  the  parties  when  both 
were  sued ;  the  action  having  been  discontinued  as  against  the 
other.96 

3.  Time  for  Instituting  Action.  —  After  the  award  is  complete,  an 
action  thereon  may  be  commenced  forthwith.97  A  common-law  award 
being  in  the  nature  of  a  specialty,  the  provisions  of  the  statute  fix- 
ing the  time  within  which  actions  on  specialties  must  be  brought 
applies  to  an  action  on  an  award.98 

4.  Venue.  —  Action  on  the  award  is  properly  brought  in  the  juris- 
diction where  the  arbitration  was  had  and  the  award  made  and 
where  the  cause  of  action  arose,  though  the  defendant  did  not  re- 
side therein.99 

5.  Nature  of  Action.  —  a.  Assumpsit.  —  Where  an  award  is  made 
upon  a  parol  submission,  assumpsit  is  maintainable.1  So  also  it 
has  been  allowed  when  the  submission,  but  not  the  award,  was  under 
seal,2   and  when  both  the   submission   and  award  are  under  seal.3 


by  his  attorney  of  record,  whose  au- 
thority in  the  premises  has  not  been 
denied.  This  branch  of  the  award  is 
defeated,  but  not  from  a  defect  in 
the  award  itself,  which  made  a 
disposition  of  the  suit,  but  from  the 
misconduct  of  the  defendant;  and  he 
shall  not  be  permitted  to  set  up  his 
own  wrongful  conduct  to  defeat  the 
other  branch  of  the  award  which  is 
in  itself  entire.  It  is  not  an  award 
good  in  part  and  bad  in  part,  but  an 
award  containing  an  adjudication  upon 
all  the  matters  submitted  and  a  final 
disposition  thereof.  Addison  V.  Grey, 
2  Wils.  293,  95  Eng.  Eeprint  818.  We 
are  therefore  of  opinion  that  the  ruling 
in  the  court  below,  that  the  action 
could  not  be  supported  upon  the  facts 
stated  in  the  report  of  the  case,  was 
erroneous."  Carpenter  v.  Edwards,  10 
Mete.  (Mass.)   200. 

96.  Ballon  v.  Hill,  23  Mich.  59. 

97.  Huyck    v.    Wilson,    18    Ont.    Pr. 
Rep.  44. 

98.  Mo.  —  Searles  v.  Lum,  81  Mo. 
App.  607,  referring  to  Mississippi  prac- 
tice. N.  Y.  —  Smith  i\  Lockwood,  7 
Wend.  241.  Pa.  —  Green  &  Coates  P. 
R.  Co.  v.  Moore,  64  Pa.  79,  citing  Rank 
V.  Hill,  2  Watts  &  S.  56,  37  Am.  Dec 
483.  Vt.  —  Halnon  v.  Halnon,  55  Vt 
321.  Eng.  —  Hodsden  v.  Harridge,  2 
Saund.  64ft,  85  Eng.  Reprint  672.  See, 
however,  Statute  3  and  4  Wm.  IV,  c.  42 

99.  Moody  v.  Hortoon,  155  Ala.  279 
46  So.  452. 
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1.  Ala.  —  McCargo  r.  Crutcher,  23 
Ala.  575.  Mass.  —  Bates  v.  Curtis,  21 
Pick.  247.  N.  H.  —  Pierson  v.  Hobbes, 
33  N.  H.  27;  Fairbanks  V.  Dow,  6  N.  H. 
264.  N.  C.  —  Parrish  V.  Strickland,  52 
N.  C.  504,  approving  Finley  v.  Ray,  50 
N.  C.  125.  Eng.  —  Cooke  V.  Whorwood, 
2  Saund.  337,  85  Eng.  Reprint  1135. 

Damages    for   Non-performance.  —  A 

submission  and  the  award  are  in  the 
nature  of  a  contract.  Upon  neglect 
or  refusal  to  perform  the  award,  in 
whole  or  in  part,  the  party  injured  may 
treat  the  contract  as  terminated  and 
maintain  an  action  for  damages  for 
non-performance.  Me. — Gerry  v.  Eppes, 
62  Me.  49.  Vt.  —  Gray  v.  Reed,  65  Vt. 
178,  26  Atl.  526;  Taylor  V.  St.  Johns- 
bury  &  L.  C.  R.  Co.,  57  Vt.  106.  Eng. 
Purslow  v.  Baily,  2  Ld.  Raym.  1039,  92 
Eng.  Reprint  190;  Hodsden  v.  Harridge, 
2  Saund.  61,  62b,  85  Eng.  Reprint  672. 

Payment  in  Instalments. — Assumpsit 
will  lie  under  an  award  providing  for 
the  payment  of  money  at  various 
times,  for  each  payment  awarded  as  it 
becomes  due.  Cooke  r.  Whorwood,  2 
Saund.   337,  85  Eng.  Reprint   1135. 

2.  Averill  v.  Buckingham,  36  Conn. 
359. 

3.  Macdonald  v.  Bond,  96  111.  App. 
116.  affirmed  195  111.  122,  62  N.  E.  881, 
payment  of  money  being  awarded.  See 
also  the  title  "Assumpsit." 

Account  Stated.  —  "It  is  true  that 
anciently,     debt,     and     not     assumpsit, 
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This,  however,  is  under  a  peculiar  practice  and  is  unusual.4 
b.  Debt.  —  An  action  of  debt  will  lie  on  the  award  where  the  sub- 
mission is  in  writing  not  under  seal5  or  is  by  parol.0  When  the 
submission  is  under  seal  the  recovery  upon  the  award  may,  under 
some  circumstances,  be  also  maintained  in  debt.7 

e.  Covenant.  —  "When  the  submission  is  under  seal  and  the  non- 
payment of  the  amount  awarded  is  a  breach  of  such  agreement, 
covenant,  under  some  circumstances,  may  be  maintained.8     But  in 


would  lie  at  the  common  law  to  re- 
cover upon  an  award.  But  in  the  later 
common  law  practice  there  was  de- 
parture from  this  rule,  and  the  action 
of  assumpsit  came  to  be  recognized  as 
proper  in  a  suit  upon  an  award.  Free- 
man v.  Bernard,  1  Ld.  Raymond,  247: 
Purslow  v.  Baily,  2  Ld.  Raymond  1039. 
It  is  now  established  that  when  the 
award  is  merely  of  a  sum  of  money  to 
be  paid,  assumpsit  will  lie,  and  the 
count  on  an  account  stated  is  suffi- 
cient." The  fact  that  the  submission 
was  by  deed  and  not  by  parol  would 
not  control.  McDonald  v.  Bond,  96 
111.  App.  116,  122,  affirmed  195  111.  122, 
62  N.  E.  881.  See  also  Hays  v.  Hays, 
23  Wend.  (X.  Y.)  363;  Salmon  v.  Wat- 
son, 4  Moo.  &  P.  73,  16  E.  C.  L.  3G3. 
See,  however,  Moore  V.  Austin,  85  N. 
C.  179. 

4.  When  the  submission  is  under 
seal,  assumpsit  will  not  lie.  Ala. — Mc- 
Cargo  v.  Cutcher,  23  Ala.  575.  Me.  — 
Knight  v.  Trim,  89  Me.  469,  36  Atl. 
012;  Holmes  V.  Smith,  49  Me.  242.  Ohio. 
Tullis  v.  Sewell,  3  Ohio  510. 

Amendment  To  Change  Form  of  Ac- 
tion. —  An  action  improperly  brought 
in  assumpsit  on  an  award  on  a  sub- 
mission under  seal  cannot  be  changed 
by  amendment  from  assumpsit  to  debt. 
Knight  V.  Trim,  89  Me.  469,  36  Atl. 
912,  citing  Flanders  r.  Cobb,  88  Me. 
488,  34  Atl.  277,  which  holds  "that  no 
new  cause  of  action  can  be  introduced 
by  way  of  amendment  against  the  ob- 
jection of  the  defendant."  See  also  the 
title    "Amendments  and  Jeofails." 

Award  Under  Provisions  of  Lease. — 
Where  an  award  is  given  in  accord- 
ance with  the  terms  of  a  written  lease 
under  seal,  an  action  for  the  non-pay- 
ment of  the  award  should  ba  in  cove- 
nant, not  assumpsit.  Tait  v.  Atkinson. 
3  U.  C.  Q.  B.  152. 

5.  U.  S.  —  Matthews  v.  Matthews.  2 
Cart-  105,  16  Fed.  Cas.  No.  9.288.  Ky. 
Schockey's  Admr.   v.  Glasford,  6  Dana 


9.  Mass.  —  Bean  r.  Farnam,  6  Pick. 
269,  against  an  administrator  where  he 
made  the  submission.  N.  Y.  —  Myers 
r.  Dixon,  2  Hall  456.  N.  C.  —  Thomp- 
son v.  Childs,  29  X.  C.  435.  Pa. — 
Partridge   V.  Clarke,  4  Pa.  166.     Vt.  — 

Morse  v.  Stoddard,  28  Vt.  445.     Eng 

Riddell  v.  Sutton,  5  Bing.  200,  15  E. 
C.  L.  416  (against  an  executrix  when 
she  made  the  submission);  Hodsden  v. 
Harridge,  2  Saund.  61,  62b,  85  Eng.  Re- 
print 672.  Can.  —  Baby  v.  Davenport, 
3  U.  C.  Q.  B.  13. 

Award  Setting  Out  Two  Amounts 

An  objection  that  the  action  for  debt 
will  not  lie  for  two  sums  distinctly 
awarded,  the  amount  assessed,  and  for 
costs.  This  was  overruled,  the  court 
saying:  "Every  action  of  debt  on  a 
judgment  is  open  to  the  same  objection, 
for  judgments  are  for  one  sum  assessed 
as  damages  or  awarded  as  the  debt,  and 
another  for  costs."  Matthews  v. 
Matthews,  2  Curt.  105,  16  Fed.  Cas.  Xb. 
9,288. 

6.  Schockey's  Admr.  v.  Glasford.  6 
Dana  (Ky.)  9;  Purslow  v.  Baily,  2  Ld. 
Raym.  1039,  92  Eng.  Reprint  190 
(where  payment  is  to  be  made  in 
money). 

Action  Against  Executor  or  Ad- 
ministrator. —  An  action  in  debt  could 
not  be  maintained  against  the  executor 
on  an  award  where  the  submission  bv 
his  testator  was  by  parol.  Freeman  v. 
Bernard,  1  Ld.  Raym.  247,  91  Eng.  Re- 
print 1061.  This  has,  however,  been 
changed  by  3  &  4  Wm.  IV.,  c.  42,  §  14; 
Hampton  v.  Bover,  Cro.  Eliz.  557,  78 
Eng.  Reprint  802. 

7.  Ala.  —  McCargo  v.  Crutcher,  23 
Ala.  575.  Me.  —  Dav  v.  Hooper,  51  Me. 
178;  Holmes  v.  Smith,  49  Me.  242;  Bar- 
rett r.  Twombly,  23  Me.  333.  Pa. — 
Hume  v.  Hume,  3  Pa.  144. 

8.  Ala. —  McCargo  t:  Crutcher,  23 
Ala.  575.  Me.  —  Holmes  v.  Smith,  49 
Me.  242.  N.  Y.— Browning  v.  Wheeler. 
24  Wend.  258,  35  Am.  Dec.  617. 
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the  absence  of  a  stipulation  in  the  agreement  of  submission  to  per- 
form, an  action  of  covenant  has  been  held  not  maintainable,  even 
though  the  submission  be  under  seal.9 

6.  The  Declaration  or  Complaint.  —  a.  Material  Allegations.  —  The 
material  allegations  of  a  complaint  to  recover  on  an  award  are  "(1) 
the  existence  of  differences  between  the  parties  to  the  action;  (2)  an 
agreement  to  submit  the  matters  in  dispute  to  arbitration;  (3) 
the  substance  of  agreement  of  submission  if  oral,  and  if  written  the 
agreement  must  be  made  a  part  of  the  complaint;  (4)  that  an  award 
was  made  in  accordance  with  the  terms  of  said  submission;  (5)  the 
substance  of  the  award  if  oral,  the  award  itself  or  a  copy  if  writ- 
ten; (6)  that  defendant  had  failed  to  abide  by  or  perform  such 
award."10 

Joining  Counts. —  A  count  on  the  award  may  properly  be  joined 
with  a  count  on  simple  contract.11 

b.  In  Action  on  the  Bond.  —  If  the  action  be  on  the  bond,  "it  is 
sufficient  for  the  plaintiff  to  aver  generally  that  the  differences  agreed 
to  be  arbitrated,  as  recited  in  the  conditions  of  the  bond,  were  in 
fact  submitted  to  the  arbitrators;  that  the  arbitrators,  in  pursu- 
ance of  such  submission,  made  and  published  their  award,  setting  it 
out,"  and  that  the  principal  obligor,  upon  demand,  refused  to  per- 
form it.12     It  is  not  necessary  for  the  declaration  to  set  out  the 


Contribution  Compellable  in  Cove- 
nant.—  If  an  award  provided  for  pay- 
ment by  two  parties  and  one  is  obliged 
to  pay  the  whole,  after  a  refusal  by  the 
other  to  pay  his  share,  the  one  paying 
may  compel  contribution  by  an  action 
in  covenant.  Allen  v.  Coy,  7  U.  C.  Q. 
B.  419. 

9.  Sprague  v.  Hull,  6  E.  I.  27. 
Effect   of   Agreement   To    Submit.— 

The  agreement  in  the  deed  of  submis- 
sion imports  a  covenant  to  perform  the 
award,  and  defendant's  refusal  to  per- 
form is  a  breach  of  the  covenant. 
Simpson  v.  McBee,  19  N.  C.  229. 

10.  Mand  v.  Patterson,  19  Ind.  App. 
619,  49  N.  E.  974.  And  see  Littleton 
V.  Patton,  112  Ga.  438,  37  S.  E.  755. 

See,  however,  Shockey's  Admr.  v. 
Glasford,  6  Dana  (Ky.)  9,  in  which  the 
court  said:  "It  was  sufficient,  in  this 
form  of  suit  (action  being  in  debt  on 
the  award)  to  have  averred  only  in 
general  terms  after  stating  the  contro- 
versy, that  the  parties  had  submitted 
themselves  to  stand  to  the  award  and 
determination  of  the  named  arbitrators, 
elected  and  chosen  by  and  between 
them,  the  parties  to  award,  etc.,  stating 
the  terms  in  succient  form,  without 
stating  whether  the  submission  was  or 
was  not  in  writing  and  then  set  forth] 
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in  more  detailed  form  the  award,  and 
aver  the  breach." 

Alleging  Notice  of  Award.  —  Ordi- 
narily notice  of  the  award  is  not  nec- 
essary. But  if  it  is  specially  provided 
for  it  must  be  alleged  that  notice  was 
given,  and  an  allegation  that  the  award 
was  "duly  made  and  published"  is 
sufficient.  Matthews  v.  Matthews,  2 
Curt.  105,  16  Fed.  Cas.  No.  9,288. 

11.  Brown  v.  Warnock,  5  Dana 
(Ky.)  492.  And  see  the  title  "Com- 
plaints." 

12.  Stearns  v.  Cope,  109  111.  340, 
holding  such  a  declaration  "good  on  a 
motion  in  arrest  of  judgment,  and  upon 
general  demurrer. ' ' 

When  the  action  is  on  the  arbitra- 
tion bond  it  is  only  necessary  to  al- 
lege that  the  award  was  made  in  pur- 
suance of  the  condition  of  the  bond  and 
that  the  defendant  has  not  performed. 
Cole  v.  Chapman,  3  111.  34.  And  see, 
Chadsey  v.  Brooks,  7  111.  379;  Diblee  v. 
Best,   11   Johns.   (N.  Y.)    103. 

In  Indiana  an  action  cannot  be  main- 
tained on  a  statutory  arbitration  bond 
until  the  award  has  been  confirmed. 
"In  such  an  action  it  must  be  averred 
that,  in  a  proper  proceeding  for  that 
purpose,  the  award  of  the  arbitrators 
has  been  confirmed  by  the  judgment  of 
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submission  and  aver  that  the  arbitrators  considered  and  decided  all 
matters  submitted  to  them.13  It  is  also  unnecessary  to  allege  that 
the  bond  was  executed  by  both  parties,  or  that  a  counter  bond  was 
executed.14 

Breach  of  the  bond  should  be  alleged.15  If  one  breach  be  assigned 
in  the  declaration  and  another  in  the  replication  it  is  a  departure 
for  which  the  replication  will  be  set  aside.16 

c.  Particular  Allegations. — Mutual  Submission. —  When  the  action 
is  upon  the  award,  it  is  necessary  to  allege  a  mutual  submission.17 
The  law  implies  from  a  mutual  submission  a  mutual  promise  to 
perform  the  award.  It  would  seem  to  be  the  better  pleading  to  make 
such  an  allegation,  though  omission  to  set  out  such  legal  deduction 
is  a  mere  defect  of  form,  and  for  that  reason  is  cured  by  verdict. 
Such  objection  made  for  the  first  time  on  appeal  is  not  sufficient 
to  cause  a  reversal  of  the  judgment.18 

Demand  for  Performance.  —  An  award  for  the  payment  of  money 
unconditionally  is  enforceable  upon  the  publication  of  the  award, 
without  a  demand,19  and  therefore  it  is  not  necessary  that  demand 
for  performance  be  alleged.20  If,  however,  the  award  provides  for 
the  payment  upon  request,  the  making  of  such  request  must  be 
alleged.21 

Refusal  or  Failure  To  Perform.  ■ —  The  refusal  of  tfhe  defendant  to 
pay  the  award,  or  his  omission  to  do  so,  being  a  fact  necessary  to 
be  proved  to  entitle  plaintiff  to  a  judgment,  it  is  necessary  that  such 
fact  be  alleged  in  the  complaint.  No  presumption  of  failure  to  per- 
form can  be  indulged  in.22 


the  proper  court."  Bash  v.  Van  Os- 
dol,  75  Ind.  186. 

13.  Stearns  v.  Cope,  109  111.  340. 

14.  Cole  v.  Chapman,  3  111.  34. 

15.  Conn.  —  Dale  v.  Dean,  16  Conn. 
579,  facts  should  be  alleged  showing 
that  time  for  performance  had  elapsed 
from  which  a  breach  might  be  implied. 
N.  Y.  —  Van  Antwerp  v.  Stewart,  8 
Johns.  125.  Va.  —  Green  v.  Bailey,  5 
Munf.  246.  Eng.  —  Lee  v.  Elkins,  12 
Mod.  585,  88  Eng.  Reprint  1536;  Barret 
v.  Fletcher,  Yelv.  152,  80  Eng.  Reprint 
102;  Pits  v.  Wardal's  Case,  Godb.  164, 
78  Eng.  Reprint  100. 

16.  Stiers  v.  Henries,  8  N.  J.  L.  364. 
See  Tewsley  v.  Dunlop,  1  U.  C.  Q.  B. 
138. 

17.  Ga Littleton    v.    Patton,    112 

Ga.  438,  37  S.  E.  755.  111.  — Cole  v. 
Chapman,  3  111.  34;  Miller  v.  Buckeye 
Mutual  Fire  Ins.  Co.,  2  111.  App.  125. 
Ky.  —  Brown  v.  Warnock,  5  Dana  492. 
See,  however,  Schockey's  Admr.  v. 
Glasford,  6  Dana  9.  Eng.  —  Ferrer  v. 
Oven,  7  B.  &  C.  427,  14  E.  C.  L.  71, 
108  Eng.  Reprint  783. 


18.  Evans  v.  MeKinsey,  Litt.  Sel. 
Cas.  (Ky.)  262;  Kingsley  v.  Bill, 
9  Mass.  198.  And  see  Couch  v.  Harri- 
Bon,  68  Ark.  580,  60  S.  W.  957;  Hay- 
wood v.  Harmon,  17  111.  477. 

19.  Me.  —  Plummer  v.  Morrill,  48 
Me.  184;  Thompson  v.  Mitchell,  35  Me. 
281.  N.  Y.-  Nichols  v.  Rensselaer  Co. 
Mut.  Ins.  Co.,  22  Wend.  125.  Can. — 
Reid  v.  Reid,  16  U.  C.  C.  P.  247. 

20.  Nichols  v.  Rensselaer  Co.  Mut. 
Ins.  Co.,  22  Wend.  (N.  Y.)  125:  Reid  v. 
Reid,  16  U.  C.  C.  P.  247. 

21.  Waters  v.  Bridge,  Cro.  Jac.  639, 
79  Eng.  Reprint  551;  Birks  v.  Trippitt, 
1  Saund.  28,  32,  85  Eng.  Reprint  32. 

An  award  directed  that  one  of  the 
two  parties  to  the  submission  should 
pay  the  expenses  of  the  reference,  and 
that  the  other  should  repay  on  demand; 
and  the  former,  having  paid  them,  sued 
the  other,  alleging  such  payment,  but 
not  slating  a  demand  for  repayment. 
The  complaint  was  insufficient.  Driver 
v.  Hood,  7  B.  &  C.  494,  14  E.  C.  L.  93, 
108  Eng.  Reprint  807. 

22.  Littleton  v.  Patton,  112  Ga.  438, 
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Conformity  to  Submission. —  In  an  action  on  the  award,23  or  in  debt 
on  the  arbitration  bond,  the  complaint  must  allege  and  the  award 
must  show  that  the  arbitrators  conformed  to  the  agreement  of  sub- 
mission in  every  material  respect.-4 

Award  Within  Time  Stipulated.  —  It  is  also  necessary  in  such  an  action 
to  allege  that  the  award  was  made  within  the  time  prescribed  in  the 
agreement  of  submission,25  or  in  the  arbitration  bond.26  If  there  be 
no  limitation  upon  the  time  within  which  the  award  shall  be  made 
it  is  not  necessary  that  there  be  an  allegation  as  to.  time,  nor  that 
the  award  was  made  within  a  reasonable  time.27 

Setting  Out  Award.  —  In  Action  on  Award.  —  In  an  action  on  the  award 
it  is  necessary  for  the  plaintiff  to  state  so  much  of  the  award 
as  will  show  his  right  to  recover.28 


37  S.  E.  755;  Lent  v.  New  York  &  M. 
E.  Co.,  130  N.  Y.  504,  29  N.  E.  988 
{explaining  Salisbury  v.  Stimson,  10 
Hun  242). 

23.  Littleton  v.  Patton,  112  Ga.  438, 
37  S.  E.   755. 

24.  Gear  v.  Bracken,  1  Pinn.  (Wis.) 
249.  And  see  Pascoe  v.  Pascoe,  3  Bing. 
N.  C.  898,  32  E.  C.  L.  374. 

Where  the  condition  in  the  arbitration 
bond  was  "so  that  the  award  be  made 
in  writing,  ready  to  be  delivered," 
etc.,  it  need  not  be  stated  in  totulem 
verbis,  if  the  circumstances  from  which 
it  must  necessarily  be  inferred  that  it 
was  in  writing,  be  averred.  Alleging 
it  to  have  been  in  "form  following" 
when  it  contains  a  reference  to  its 
date,  and  stating  in  an  averment 
"after  the  date  thereof"  and  a  re- 
joinder specifying  a  fact  "before  the 
date  of  the  award,"  is  sufficient  to 
show  the  award  was  in  writing.  The 
imperfection,  if  any,  in  stating  the 
award,  is  cured  by  the  rejoinder.  An 
allegation  that  an  award  was  made  im 
plies  necessarily  that  it  was  ready  for 
delivery.  Munroe  V.  Alaire,  2  Gaines 
(N.  Y.)  320. 

Approval  of  a  state  official,  in  a  mat- 
ter involving  a  state  improvement,  be- 
ing required  by  the  statute,  must  be 
averred.  Martin  v.  State,  51  Wis.  407, 
8  N.  W.  248. 

An  award  under  seal  must  be  averred 
where  the  bond  provides  for  an  award 
in  such  form.  Mann  v.  Richardson,  66 
111.  481. 

An  award  in  writing  and  under  the 
hand  of  the  arbitrator  must  be  alleged 
when  the  submission  calls  for  an  award 
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in  that  form.     Everard  v.  Patterson,  2 
Marsh.  304,  6  Taunt.  645,  1  E.  C.  L.  502. 

25.  Littleton  v.  Patton,  112  Ga. 
43S,  37  S.  E.  755.  See  Judge  v.  Judge, 
5  U.  C.  Q.  B.  (O.  S.)  692. 

26.  Skinner  v.  Andrews,  1  Saund. 
163,  169,  85  Eng.  Reprint  167.  See  Pratt 
v.  Hackett,  6  Johns.  (N.  Y.)  14;  Eeid 
v.  Reid,  16  U.  C.  C.  P.  247. 

Sufficient  to  allege  that  the  award 
was  ready  for  delivery  (Bradsey  V. 
Clyston,  Cr.  Car.  541,  79  Eng.  Reprint 
1066;  Bussfield  v.  Bussfield,  Cr.  Jac. 
577,  79  Eng.  Reprint  494),  or  that  it 
was  made,  that  implying  that  it  was 
ready  to  be  delivered.  Freeman  v. 
Bernard,  1  Ld.  Eaym.  247,  91  Eng.  Re- 
print 1061;  Marks  V.  Marriot,  1  Ld. 
Raym.  114,  91  Eng.  Reprint  972;  Robin- 
son v.  Calwood,  6  Mod.  82,  87  Eng.  Re- 
print 838;  Eowsby  v.  Manning,  3  Mod. 
330,  87  Eng.  Reprint  219. 

27.  Adams  v.  Ham,  5  TJ.  C.  Q.  B. 
292. 

28.  Ky.  —  Schockey's  Admr.  v.  Glas- 
ford,  6  Dana  9;  Gentry  v.  Barnet,  2  J. 
J.  Marsh.  312.  Mo.  —  Finley  V.  Fin- 
ley,  11  Mo.  624.  N.  Y.  —  McKinstry  v. 
Solomons,  2  Johns.  57,  affirmed  13 
Johns.  27.  But  see  Diblee  v.  Best,  11 
Johns.  103,  holding  that  when  the  ac- 
tion is  on  the  award  the  whole  award 
must  be  set  out;  it  is  not,  however,  re- 
quired that  the  award  should  be  set  out 
in  Tiaec  verba,  any  immaterial  or  void 
part  being  omitted.  Vt.  —  Blanchard 
v.  Murray,  15  Vt.  548.  Va.  —  Doolit- 
tle  v.  Malcom,  8  Leigh  608,  31  Am.  Dec. 
671.  Eng.  —  Perry  v.  Nicholson,  1 
Burr.  278,  97  Eng.  Eeprint  313;  Tilford 
r.  French,  1  Sid.  160,  82  Eng.  Reprint 
1031;   Smith  &  Kerfoots  Case,  1  Leon. 
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Attaching  Award  as  Exhibit.  —  It  is  not  necessary,  ordinarily,  to  at- 
tach a  copy  of  the  award  as  an  exhibit  to  the  petition.29  When, 
however,  the  statute  requires  that  in  an  action  based  on  a  writ- 
ten instrument  such  instrument  or  a  copy  thereof  must  be  filed  with 
the  pleading,  such  provision  would  apply  to  an  action  based  on  an 
award  which  has  been  reduced  to  writing.  In  such  case  the  award, 
or  a  copy  thereof,  must  be  filed  with  the  complaint  or  other  plead- 
ing setting  it  up.30 

In  Action  on  the  Bond.  —  The  rule  of  pleading,  as  to  setting  out 
the  award,  differs  when  the  action  is  on  the  arbitration  bond,  and 
when  it  is  upon  the  award  itself.31  It  is  not  necessary  to  set  out 
the  whole  award  in  the  declaration  in  an  action  on  the  bond,32 
though  it  may  be  necessary,  owing  to  defendant's  plea,  to  set  it 
out  in  the  replication.33  Any  void  or  immaterial  part  may  be 
omitted.34 

Taking  Oath.  —  It  is  not  necessary,  in  declaring  on  the  submission 
and  award,  to  allege  that  the  arbitrators  were  sworn.35 

Publication  and  Notice. —  It  has  been  held  that  a  declaration  is  fa- 
tally defective  which  fails  to  allege  that  the  award  was  published 
or  made  known  to  the  defendant  except  by  the  commencement  of 
the  action.36 

On  the  theory,  however,  that  when  a  matter  does  not  lie  more 
properly  in  the  knoAvledge  of  one  of  the  parties  than  of  the  other, 
notice  is  not  requisite,  and  that  the  knowledge  of  the  refusal  or 
omission  to  perform  the  award  lies  within  defendant's  knowledge 
as  well  as  plaintiff's,  the  allegation  has  been  held  unnecessary,  ex- 


72,  74  Encr.  Reprint  67;  Leake  r.  But- 
ler, Lit.  C.  11.  312.  Can.  —  McCallum 
V.  McKinnon,  15  U.  C.  C.  P. 

Setting  Out  Evidence  Fcnning  Basis 
of  Award. — It  is  not  necessary  in  an  ac- 
tion on  the  award  that  the  evidence  on 
which  the  arbitrators  acted  be  set  forth 
in  the  petition  or  complaint.  Little- 
ton r.  Patton,  112  Ga.  438,  37  S.  E.  755. 
An>l  see  Proctor  &  Gamble  Co.  r. 
Blakely  Oil  Co.,  128  Ga.  606,  57  S.  E. 
879. 

29.  Littleton  v.  Lamar,  112  Ga.  438, 
37  S.  E.  755. 

30.  Sanford  v.  Wood,  49  Ind.  165; 
Hays  v.  Miller,  12  Ind.  187. 

Effect  of  Exhibit.  —  An  exhibit  filed 
with  the  complaint  does  not  control  or 
affect  the  complaint,  or  aid  it  in  any 
manner,  unless  the  complaint  is  found- 
ed upon  it  and  it  is  a  necessary  part 
thereof.  Hand  r.  Patterson,  19  Ind. 
App.  619,  49  N.  E.  974. 

31.  Diblee  v.  Best,  11  Johns.  (N.  Y.) 
103. 

32.  Bvars  v.  Thompson,  12  Leigh 
(Va.)  550,  37  Am.  Dec' 680. 


As  to  the  necessity  of  setting  out  the 
award  according  to  its  legal  effect,  6ee 
Dale  v.  Dean,  16  Conn.  579. 

33.  Diblee  v.  Best,  11  Johns.  (N.  Y.) 
103;  Byars  r.  Thompson,  12  Leigh 
(Va.)  550,  562,  37  Am.  Dec.  680  (say- 
ing that  this,  if  necessary  at  all,  results 
from  the  technical  rules  of  pleading). 

34.  N.  Y.— Diblee  l\  Best,  11  Johns. 
103.  Eng.  —  Foreland  v.  Marygold,  1 
Salk.  72,  91  Eng.  Reprint  68.  Can. — 
McCalhim  v.  McKinnon,  15  U.  C.  C.  P. 
561;  Baker  v.  Booth,  Draper's  K.  B. 
U.  C.  65. 

35.  Browning  v.  Wheeler,  24  Wend. 
(N.  Y.)  258,  35  Am.  Dec.  617. 

36.  Kinsley  v.  Bill,  9  Mass.  198. 
And  see  Francis  v.  Ames,  14  Ind.  251. 

Demand  For  Costs.  —  Where  the 
award  is  to  pay  the  taxable  costs  in  a 
suit  therein  referred  to,  such  cost3 
may  be  recovered  under  a  declaration 
averring  that  the  taxable  corts  amount- 
ed to  a  specified  sum  and  that  the  de- 
fendant had  notice  before  suit  brought. 
Wright  V.  Smith,  19  Vt.  110. 
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cept  when  notice  of  the  award  is  required  to  be  given  by  the  terms  of 
submission.37  When  there  is  such  a  provision,  notice  must  be  al- 
leged, there  being  no  valid  award  until  the  notice  is  given.38 

When  Allegation  of  Performance  Unnecessary.  —  Where  by  an  award 
acts  are  to  be  performed  by  both  parties,  and  those  acts  are 
distinct  and  independent,  the  one  not  being  a  condition  precedent 
to  the  other,  either  party  is  guilty  of  a  breach  of  the  award  who 
does  not  perform  all  that  he  is  required  to  do,  although  the  oppo- 
site party  may  have  entirely  neglected  to  obey  the  award  on  his 
side;  in  such  case,  in  an  action  for  not  performing  the  award,  it  is 
not  necessary  for  plaintiff  to  aver  performance  or  a  readiness  to 
perform  his  part  of  the  award.39  This  applies  to  either  an  action 
for  damages  for  non-performance40  or  to  an  action  to  enforce  an 

award.41 

When  Allegation  of  Performance  Required.  —  If,  however,  the  acts  re- 
quired by  the  award  are  to  be  performed  concurrently,42  or  are  inter- 
dependent, a  readiness  to  perform  and  notice  thereof  to  the  defend- 
ant must  be  alleged.43 

7.  Demurrer.  —  In  an  action  on  the  arbitration  bond,  if  it  appear 
from  the  pleadings  that  the  award  is  defective  on  its  face,  the  defect 


37.  U.  S.  —  Matthews  v.  Matthews, 
2  Curt.  100,  16  Fed.  Cas.  No.  9,288. 
Eng.  —  Hodsden  v.  Harridge,  2  Saund. 
61,  62a,  n.  4,  85  Eng.  Beprint  672; 
Juxon  v.  Thornhill,  Cro.  Car.  132,  79 
Eng.  Eeprint  716.  Can.  —  Adams  v. 
Ham,  5  U.  C.  Q.  B.  292. 

And  see  Frauncis'  Case,  8  Coke  89&, 
92b,  77  Eng.  Beprint  609,  615. 

38.  Matthews  v.  Matthews,  2  Curt. 
105,  16  Fed.  Cas.  No.  9,288. 

39.  Cal.— Dudley  v.  Thomas,  23  Cal. 
365.  111.  —  Macdonald  v.  Bond,  195  111. 
122,  62  N.  E.  881.  Mo.  — Finley  v. 
Finley,  11  Mo.  624.  N.  H.  —  Girdler  v. 
Carter,  47  N.  H.  305,  citing  Loring  v. 
Whittemore,  13  Gray  (Mass.)  228; 
Nichols  v.  Bensselaer  Mut.  Ins.  Co.,  22 
Wend.  (N.  Y.)  125;  Hodsden  v.  Har- 
ridge, 2  Saund.  (Eng.)  61,  62a,  85  Eng. 
Beprint  672.  N.  J.  — Hoffman  v.  Hoff- 
man, 26  N.  J.  L.  175. 

40.  Girdler  v.  Carter,  47  N.  H.  305. 

41.  Cal.  —  Dudley  v.  Thomas,  23  Cal. 
365.  N.  J. —  Hoffman  v.  Hoffman,  26 
N.  J.  L.  175.  N.  Y.  —  Nichols  v.  Bens- 
selaer Co.  Mut.  Ins.  Co.,  22  Wend.  125. 

42.  U.  S.  —  Matthews  v.  Matthews, 
2  Curt.  105,  16  Fed.  Cas.  No.  9,288. 
Cal.  — Dudley  v.  Thomas,  23  Cal.  365. 
N.  J.  — Hoffman  v.  Hoffman,  26  N.  J. 
L.  175.  N.  Y.  —  Huy  v.  Brown,  12 
Wend.  591;  Cole  v.  Blunt,  2  Bosw.  116. 
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Can. —  Baker  v.  Booth,  Drap.  K.  B.  (U. 
C.)   65. 

Defective  Allegation.  —  The  award 
provided  that  upon  payment  of  a  sum 
named  by  B  to  A,  the  other  party  to 
the  submission,,  the  parties  shall  "exe- 
cute and  deliver  each  to  the  other  a 
general  release,"  etc.  The  complaint 
contained  no  allegation  that  when  A 
demanded  from  B  the  payment  of  the 
sum  awarded,  "he  delivered  and  ten- 
dered to  him  a  general  release  in  the 
form  prescribed,  or  any  release  what- 
ever." The  only  averment  being  that 
A  "has  executed  such  a  release, 
which  is  ready  to  be  delivered,  when 
the  sum  awarded  shall  be  paid;"  such 
an  averment  "when  a  delivery  or  ten- 
der before  the  commencement  of  an 
action  is  necessary,  is  plainly  insuf- 
ficient. In  our  opinion,  an  averment 
in  the  complaint  of  an  actual  delivery 
or  tender,  or  offer  to  deliver,  before  the 
commencement  of  a  suit,  of  a  general 
release,  was  material  and  necessary,  for 
the  conclusive  reason  that  until  such 
delivery  or  tender,  no  action  upon  the 
award  could  be  rightfully  commenced 
or  legally  maintained."  Cole  v.  Blunt, 
2  Bosw.   (N.  Y.)   116. 

43.  Mo.  —  Finley  v.  Finley,  11  Mo. 
624.  N.  J.  —  Hoffman  v.  Hoffman,  26 
N.  J.  L.  175.  N.  Y.  —  Nichols  v.  Bens- 
selaer Co.  Mut.  Ins,  Co.,  22  Wend.  125. 
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may  be  taken  advantage  of  by  demurrer.44  And  when  in  an  action 
on  the  award  the  submission  and  award  were  set  out  in  full  in  the 
declaration,  the  objection  that  the  award  is  insufficient  on  its  face 
for  want  of  finality  may  properly  be  taken  by  demurrer.45 

8.  Answer  or  Plea.  —  a.  Nature  of  Defenses  in  General.  —  The  rules 
generally  applicable  to  answers  or  pleas  apply  in  an  action  on  an 
award.45  Any  defense  apparent  on  the  face  of  the  award  may  be 
availed  of  in  an  action  at  law,47  though,  at  common  law,  matters 
not  apparent  on  the  face  of  the  record  could  not  be  set  up  as  a  de- 
fense in  an  action  on  the  award,  defendant's  recourse,  if  any,  being 
in  equity.48     Under  the  code  practice,  however,  any  defense  pre- 


Ore.  —  Parrish  V.  Higinbotham,  39  Ore. 
598,  65  Pac.  984.  Vt.  —  Gray  r.  Reed, 
65  Vt.  178,  26  Atl.  526. 

44.  Hill  v.  Hill,  11  Smed.  &  M. 
(Miss.)  616. 

If  the  "award  is  bad  or  insufficient 
from  the  party's  own  showing,  to 
answer  his  purpose,  and  it  be  made  the 
foundation  of  a  suit,  or  of  a  defense 
to  a  suit  brought,  the  opposite  party 
may  take  advantage  of  it  by  demur- 
rer." Young  v.  Shook,  4  Eawle  (Pa.) 
299. 

45.  Ellwood  v.  Middlesex  County,  19 
U.  C.  Q.  B.  25. 

46.  See  the  title  "Answers." 
Allegation  of  Conspiracy.  —  An  affi- 
davit of  defense,  in  an  action  on  an 
umpire's  award,  alleging  a  conspiracy 
between  the  umpire  and  the  plaintiff, 
by  which  the  umpire  "would  sign  and 
render  any  award  which  the  plaintiff 
should  bring  to  him  to  sign,  whether 
the  same  be  just  or  unjust,  and  that 
according  to  said  understanding,  the 
award  was  made  out  by  the  plaintiff 
and  delivered  to  said  umpire  who 
signed  it,"  and  further  that  the  plain 
tiff  visited  the  umpire  in  the  absence 
of  the  defendants  and  influenced  and 
controlled  him  in  making  the  award, 
are  allegations  sufficient  to  carry  the 
case  to  the  jurv.  Frederic  v.  Marg- 
worth,  200  Pa.  1.56,  49  Atl.  881. 

Special  pleas  raising  only  issues 
which  are  covered  by  the  general  issue 
are  improper.  Matthews  V.  Matthews, 
2  Curt.  105,  16  Fed.  Cas.  No.  9,288; 
Whitoomb  r.  Preston,  13  Vt.  53.  See 
also  Ott  v.  Schroeppel,  3  Barb.  (N. 
Y.)  56. 

47.  Ark. —  Wilkes  v.  Cotter,  28 
Ark.  519.  Kan.  —  Clark  v.  Goit,  1  Kan. 
App.  345,  41  Pac.  214.  Mass.  —  Bean 
v.  Farnam,  6  Pick.  269.    N.  H.  —  Trues- 


dale  v.  Straw,  58  N.  H.  207.  N.  J. — 
Ruckman  v.  Ransom,  35  N.  J.  L.  565. 
N.  Y.  —  Owen  v.  Boerum,  23  Barb.  187; 
Emery  v.  Hitchcock,  12  Wend.  156; 
Elmendorf  v.  Harris,  5  Wend.  516; 
Perkins  v.  Wing,  10  Johns.  143.  N.  C. 
Bryant  r.  Fisher,  85  N.  C.  69.  E.  I. — 
David  Harley  Co.  v.  Barnefield,  22  E. 
I.  267,  47  Atl.  544.  Wis.  — Meloy  v. 
Dougherty,   16  Wis.  269. 

48.  U."  S. —  Williams  v.  Pascall,  4 
Dall.  284, 1  L.  ed.  835;  Hartford  Fire  Ins. 
Co.  r.  Bonner  Merc.  Co.,  44  Fed.  151, 
11  L.  R.  A.  623.  Ala.  — Georgia  Home 
Ins.  Co.  V.  Kline,  114  Ala.  366,  21  So. 
958.  See,  however,  Graham  v.  Woodall, 
86  Ala.  313,  5  So.  687.  Del.  — Stewart 
V.  Grier,  7  Houst.  378,  32  Atl.  328.  111. 
Newlan  r.  Durham,  60  111.  233;  Pottle  r. 
McWorter,  13  111.  454.  Ind.— Shroyer  r. 
Bash,  57  Ind.  349;  Carson  r.  Earlvwine, 
14  Ind.  256;  White  Water  Val."Canal 
Co.  v.  Henderson,  3  Ind.  3;  Hou^h  v. 
Beard,  8  Blackf.  158;  Shively  v.  Knob- 
lock,  8  Ind.  App. '433,  35  N.  E.  1028. 
Ky.  —  Southard  r.  Steele,  3  T.  B.  Mon. 
435.  See,  however,  Stinson  v.  Davis, 
20  Ky.  L.  Rep.  1942,  50  S.  W.  550.  La. 
Peniston  V.  Somers,  15  La.  Ann.  679. 
Md.  —  Bisk  v.  Garev,  27  Md.  401.  Miss. 
Robertson  v.  Wells,  28  Miss.  90.  Mo. 
Finley  v.  Finley,  11  Mo.  624.  N.  H. — 
Pierce  v.  Pierce,  60  N.  H.  355;  Trues- 
dale  v.  Straw,  58  N.  H.  207;  Elkins  v. 
Page,  45  N.  H.  310;  Fletcher  v.  Hub- 
bard, 43  N.  H.  58.  N.  J.  — Ruckman 
v.  Ransom,  35  N.  J.  L.  565;  Hoagland 
V.  Veghte,  23  N.  J.  L.  92;  Sherron  v. 
Wood,  10  N.  J.  L.  7.  N.  Y.  —  Emerv 
v.  Hitchcock,  12  Wend.  156;  Elmendorf 
V.  Harris,  5  Wend.  516;  Mitchell  v. 
Bush,  7  Cow.  185;  Perkins  v.  Wing,  10 
Johns.  143;  Underbill  v.  Van  Cortlandt, 
2  Johns.  Ch.  340,  366.  N.  C— Masters 
v.  Gardner,  50  N.  C.  298.    See,  however, 
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senting  sufficient  grounds  in  equity  for  setting  aside  and  canceling 
the  award  may  be  interposed  in  an  action  thereon;49  a  denial  in  a 
plea  or  answer  must  be  as  broad  as  the  averment  in  the  complaint 
or  declaration.50  A  double  plea  is  bad,51  as  is  a  plea  that  is  too 
general  and  indefinite,  lacking  certainty  and  precision.52 

b.  General  Issue.  —  The  general  issue  puts  in  issue  all  the  ma- 
terial averments  of  the  declaration,  and  in  an  action  of  debt  is 
nil  debet5*  and  in  assumpsit  is  non-assumpsit. 5i  The  latter  cannot 
properly  be  pleaded  in  an  action  of  debt.55 


Devereux  v.  Burgwin,  33  N.  C.  490.  Pa. 
Hartupee  v.  Pittsburgh,  131  Pa.  535, 
19  Atl.  507;  Speer  v.  Bidwell,  44  Pa. 
23;  Neal  v.  Shields,  2  Penr.  &  W.  300. 
Vt.  — Woodrow  V.  O'Connor,  28  Vt. 
776;  Shepherd  V.  Briggs,  28  Vt.  81.  Va. 
Doolittle  v.  Malcom,  8  Leigh  608,  31 
Am.  Dec.  671;  Miller  V.  Kennedy,  3 
Eand.  2.  Wis. — Canfield  v.  Watertown 
Fire  Ins.  Co.,  55  Wis.  419,  13  N.  W.  252. 
Eng.  —  Braddick  v.  Thompson,  8  East 
344,  103  Eng.  Eeprint  374;  Thorburn 
v.  Barnes,  L.  K.  2  C.  P.  384,  36  L.  J.  C. 
P.  184,  16  L.  T.  N.  S.  10,  15  Wkly.  Bep. 
623;  Duke  of  Buecleuch  v.  Metropoli- 
tan Bd.  of  Wks.,  5  Exch.  Cas.  221. 

See,  however,  Parsons  v.  Hall,  3  Me. 
60;  Strong  v.  Urong,  9  Cush.  (Mass.) 
560;  Bean  v.  Farnam,  6  Pick.  (Mass.) 
269. 

49.  U.  S.  — Hartford  F.  Ins.  Co.  v. 
Bonner  Merc.  Co.,  44  Fed.  151,  11  L. 
E.  A.  623.  Ind.  —  Carson  V.  Earlywine, 
14  Ind.  256.  I*.  —  Thornton  v.  Mc- 
Cormick,  75  Iowa  285,  39  N.  W.  502. 
Kan.  —  Downey  v.  Atchison,  etc.  E. 
Co.,  60  Kan.  499,  57  Pac.  101.  Mo.— 
Hyeronimus  v.  Allen,  52  Mo.  102; 
Leitch  v.  Miller,  40  Mo.  App.  180.  N. 
Y.  — Hiscock  v.  Harris,  80  N.  Y.  402; 
Knowlton  t*.  Mickles,  29  Barb.  465; 
Garvey  v.  Carey,  7  Eobt.  286,  4  Abb. 
Pr.  (N.  S.)  Ic9,  35  How.  Pr.  282;  Eyder 
v.  Jenny,  2  Eobt.  56.  Ohio.  —  Brvmer 
v.  Clark,  20  Ohio  St.  231.  Wis. —  Can- 
field  v.  Watertown  F.  Ins.  Co.,  55  Wis. 
419,  13  N.  W.  252;  Ferson  v.  Drew,  19 
Wis.  225. 

50.  Chadsey  v.  Brook3,  7  111.  379; 
Macomb  v.  Thompson,  14  Johns.  (N. 
Y.)  207. 

Defective  Plea.  —  A  plea  which  at 
its  commencement  professes  to  meet 
the  whole  declaration,  but  presents  no 
answer  whatever  to  a  part  thereof,  is 
insufficient,  and  is  obnoxious  to  general 
demurrer.  Woods  v.  Cox,  149  111.  App. 
533.  See  also  Matthews  v.  Matthews, 
2  Curt.  105,  16  Fed.  Cas.  No.  9,288. 
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Answer  in  Action  on  the  Bond.  —  In 
an  action  on  the  arbitration  bond  the 
defendant  ought  in  his  plea  to  deny 
that  there  was  any  award,  or  he  should 
set  it  out  and  plead  performance  or 
something  by  way  of  excuse.  Wooden 
v.  Little,  3  McCord  (S.  C.)  288. 

51.  Bean  v.  Farnam,  6  Pick.  (Mass.) 
269.  See  infra,  next  page,  and  the  title 
"Duplicity." 

52.  Bean  v.  Farnam,  6  Pick.  (Mass.) 
269.  And  see  the  titles  "Answers;" 
"Certainty." 

53.  Ott  v.  Schroeppel,  3  Barb.  (N. 
Y.)  56.  See  also  note  to  Ex  parte 
Wallis,  7  Cow.  (N.  Y.)  522. 

"In  debt  upon  an  arbitrament,  the 
defendant,  says  Lord  Coke,  may  wage 
his  law,  because  the  debet  and  detinet 
is  the  ground  of  the  action.  So  in  the 
case  of  Wills  r.  Maccarmick,  2  Wils. 
148,  cited  by  the  plaintiff's  counsel, 
nil  debet  was  pleaded  to  debt  on  an 
award,  and  it  was  not  questioned  that 
the  plea  was  good,  although  it  was 
ruled  that  the  partiality  of  the  arbi- 
trators could  not  be  given  in  evidence 
in  avoidance  of  the  award;  nor  could 
it  in  England  be  pleaded,  according  to 
the  authorities  already  cited.  Upon 
the  whole,  therefore,  it  is  very  clear 
that  this  plea  is  good."  Bean  v.  Far- 
nam, 6  Pick.  (Mass.)  269,  275. 

Validity  of  Award  Under  General 
Issue.  —  Under  the  general  issue,  it  is 
permissible  to  question  the  validity  of 
an  award.    Blood  v.  Bates,  31  Vt.  147. 

54.  Woodbury  v.  Northy,  3  Me.  85, 
14  Am.  Dec.  214. 

Fraud  in  Proving  Agreement  To  Sub- 
mit.— 'Under  the  plea  of  general  issue 
it  is  competent  to  introduce  evidence 
that  the  defendant's  consent  to  the 
agreement  of  submission  was  procured 
by  fraud.  Bierly  v.  Williams,  5  Leigh 
(Va.)   700. 

65.  Bean  v.  Farnam,  6  Pick.  (Mass.) 
269. 
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e  General  Denial.  —  Under  a  general  denial  matter  in  confession 
and  avoidance  cannot  be  proven.50 

d.  Nunquam  Indebitatus.  —  In  an  action  in  debt  upon  the  award, 
and  for  the  purpose  of  putting  in  issue  the  question  whether  the 
award  complied  with  the  terms  of  the  submission  and  whether  the 
arbitrators  exceeded  their  authority,  the  plea  of  nunquam  indebita- 
tus is  proper.57 

e.  Invalidity  of  Submission.  — A  plea  that  the  submission  was  in- 
valid cannot  be  interposed  by  a  party  who  in  another  action  has 
relied  on  the  submission  and  award  as  a  defense.58 

f.  No  Award.  —  Under  the  plea  of  no  award  a  departure  contrary 
to  the  ordinary  rules  of  law  is  not  permissible  and  the  defendant 
is  restricted  to  the  issue  whether  the  fact  of  an  award  be  true  or 
false,  and  whether  there  was  an  award  according  to  the  submission. 
The  illegality  of  the  award  or  new  matter  in  confession  and  avoid- 
ance cannot  be  presented  thereunder.80  Such  a  plea  cannot  be 
joined  with  a  plea  of  the  general  issue  in  an  action  of  debt.60  Nor 
can  additional  and  inconsistent  pleas  be  joined  therewith.61  But 
where  the  plaintiff  by  replication  sets  out  only  a  part  of  the  award, 
the  defendant  by  rejoinder  may  set  out  the  whole  award  for  the 
purpose  of  showing  that  it  is  invalid  on  its  face.62 


56.  Brown  v.  Hogan,  49  Neb.  746, 
69  N.  W.  100. 

General  Denial  Qualified  by  Subse- 
quent Allegation.  —  Where  the  answer 
is  a  general  denial  except  as  to  facts 
admitted,  and  the  award  is  admitted, 
this  in  effect  admits  the  submission. 
Sadler  v.  Olmstead,  79  Iowa  121,  44  N. 
W.  292. 

57.  Abbott  v.  Skinner,  11  U.  C.  C. 
P.  309,  citing  Hodson  v.  The  Municipal- 
ity of  Whitby,  17  U.  C.  Q.  B.  230.  And 
see  Harrison  v.  Creswick,  13  C.  B.  399, 
76  E.  C.  L.  399 

58.  Stipp  v.  The  Washington  Hall 
Co.,  5  Blackf.  (Ind.)  473.  And  see 
Bean  V.  Macomber,  35  Mich,  455. 

Estoppel  by  Plea.  —  A  party  who  in 
his  pleading  sets  up  and  relies  on  an 
award  of  arbitration  will  not  be  per- 
mitted to  assail  the  same.  Gray  v. 
Merchants  Ins.  Co.,  125  111.  App.  370. 

59.  N.  J.  —  Richards  v.  Drinker,  6 
X.  J.  L.  307.  N.  Y.  — Perkins  v. 
Wing,  10  Johns.  143,  146  (failure  to 
deliver  award  on  request  cannot  be 
proven  thereunder) ;  Barlow  v.  Todd,  3 
Johns.  367.  Eng.  —  Wade  v.  Dowling, 
4  El.  &  Bl.  44,  82  E.  C.  L.  44;  Fisher 
v.  Pimbley,  11  East  188,  103  Eng.  Re- 
print 976;  Roberts  v.  Mariett,  2  Saund. 
188,  85  Eng.  Reprint  954  (evidence  that 
the  award  was  not  tendered  according 
to  the  condition  of  the  bond  inadmis- 


sible); Skinner  v.  Andrews,  1  Lev.  245, 
83  Eng.  Reprint  390;  Morgan  v.  Man, 
1  Lev.  127,  83  Eng.  Reprint  331  (set- 
ting up  matters  submitted  had  not  been 
passed  on,  inadmissible);  House  v. 
Launder,  1  Lev.  85,  83  Eng.  Reprint 
309  (evidence  of  want  of  mutuality  not 
admissible).  Can.  —  Maxwell  r.  Ran- 
som, 1  U.  C.  Q.  B.  219.  See,  however, 
Carveth  v.  Fortune,  12  U.  C.  C.  P.  360. 
Under  a  plea  of  nul  tiel  award  it  is 
proper  to  consider  whether  the  award 
passes  upon  all  the  issues  submitted. 
Roberts  v.  Eberhardt,  3  C.  B.  (N.  S  ) 
482,  91  E.  C.  L.  480;  Dresser  v.  Stans- 
field,  14  M.  &  W.  (Eng.)  822.  See  Ad- 
cock  v.  Wood,  6  Exch.   (Eng.)  814. 

60.  Ott  v.  Schroeppel,  3  Barb.  (N. 
Y.)  56.  See  also  Matthews  v. 
Matthews,  2  Curt.  105,  16  Fed.  Cas. 
No.  9,288. 

61.  A  further  plea  of  payment  is  in- 
consistent therewith  and  demurrable. 
Hinton  v.  Cray,  3  Keb.  512,  84  Eng. 
Reprint  851. 

62.  Fisher  v.  Pimbley,  II  East  188, 
103  Eng.  -Reprint  976.  See,  however, 
Benedict  v.  Parks,  1  U.  C.  C.  P.  370. 

"I  confess,  that  until  I  examined 
the  case  of  Fisher  and  Pimbley  (11 
East  187),  my  impressions  were,  that 
the  rejoinder  was  a  departure;  but  I 
cannot  resist  the  solid  reasoning  of  the 
judges  in  that  case,  that  a  void  award 
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In  Action  on  the  Bond.  —  In  the  action  on  a  bond  conditioned  for 
performance  of  the  award,  the  plea  of  no  award  may  properly  be 
entered."3 

g.  Award  Against  the  Law.  —  Though  there  is  no  appeal  from 
the  award,  its  validity  may  be  contested  in  an  action  on  the  award.64 
But  where  the  submission  is  the  mere  act  of  the  parties  and  not 
in  a  pending  cause,  and  there  is  no  agreement  to  make  the  sub- 
mission a  rule  of  court,  the  defense  that  the  award  is  against  the 
law  cannot  be  set  up.65 

h.  Variance  From  or  Non-Compliance  With  Submission.  —  In  an 
action  on  the  award,  under  a  general  submission,  the  defendant  may 
plead  that  the  award  was  made  on  a  matter  not  brought  to  the  con- 
sideration of  arbitrators  by  the  parties  and  regarding  which  no 
evidence  was  given,66  or  omitted  to  consider  matters  which  were 
submitted,  and  these  matters  may  be  proved  in  bar  in  an  action  at 
law  to  enforce  the  award.67     The  particulars  in  which  the  arbitra- 


is  no  award,  and  that  it  is  not  incon- 
sistent to  say,  that  there  is  no  award, 
and  afterwards  point  out,  in  a  subse- 
quent pleading,  facts  which  conclusive- 
ly show  that  what  is  alleged  to  be 
an  award,  is  not  an  award.  Here  the 
revocation  of  the  powers  of  the  arbi- 
trators stripped  them  of  all  pretense  of 
authority  to  act  as  such;  and,  in  the 
strictest  truth,  the  instrument  to  which 
they  put  their  hands  and  seals,  was  no 
award  under  the  submission,  for  the 
submission  itself  was  at  an  end.  None 
of  the  cases  cited  come  up  to  this.  The 
rejoinders  which  have  been  held  to  be 
departures,  do  not  controvert  the  power 
of  the  arbitrators,  but  go  to  impeach 
the  awards  for  some  extrinsic  causes; 
such  as  not  making  the  award  of,  and 
upon  the  premises  submitted,  or  a  re- 
fusal to  consider  and  award  upon  some 
of  the  matters  submitted;  but  here  the 
objection  strikes  at  the  validity  of  the 
award  itself,  by  showing  a  total  ab- 
sence of  power  in  the  persons  assum- 
ing to  make  it."  Allen  v.  "Watson,  16 
Johns.  (N.  Y.)  205,  208. 

63.  Stiers  v.  Henries,  8  N.  J.  L.  364; 
Henderson  v.  Williamson,  1  Str.  116 
93  Eng.  Eeprint  420. 

Concluding  "To  the  Country."  — 
Stiers  r.  Henries,  8  N.  J.  L.  364. 

As  to  effect  of  plea,  see  preceding 
page. 

64.  Jeffersonville  E.  Co.  v.  Mounts, 
7  Ind.  669. 

65.  Ind.  — Hays  v.  Miller,  12  Ind. 
187.  Mass.  —  Bigelow  v.  Newell,  10 
Pick.  348.     N.  Y.  —  Mitchell  v.  Bush,  7 
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Cow.    185;    Jackson     v.     Ambler,     14 
Johns.  96. 

See,  however,  Pittsburgh  Const.  Co. 
v.  West  Side  Belt  E.  Co.,  151  Fed.  125. 

66.  Ga.  —  Crane-  v.  Barry,  55  Ga. 
500,  this  may  be  done  without  filing  a 
copy  of  the  testimony  submitted  to  the 
arbitrators.  Neb.  —  Hall  v .  Vanier,  6 
Neb.  85.  Eng.  —  Duke  of  Buccleuch  v. 
Metropolitan  Bd.  of  Wks.,  5  Exch.  Cas. 
221;  Beckett  v.  Midland  E.  Co.,  L.  E. 
1  C.  P.  241.  Can.  — Stewart  v.  Web- 
ster, 20  U.  C.  Q.  B.  469. 

Particulars  Must  Be  Alleged. —  A 
special  plea  that  the  arbitrators  ex- 
ceeded their  authority  must  allege  the 
particulars.    Seely  v.  Pelton,  63  111.  101. 

A  plea  that  no  award  was  made  ac- 
cording to  the  terms  of  the  submission 
is  insufficient,  as  it  does  not  deny  the 
award  set  out,  nor  confess  and  avoid  it. 
"If  it  could  be  considered  as  confess- 
ing the  award,  it  does  not  avoid  it,  by 
alleging  any  fact  to  that  effect,  but 
only  argumentatively,  and  by  drawing 
in  question  the  validity  of  the  award, 
which  is  proper  matter  only  for  a  de- 
murrer." Bean  v.  Farnam,  6  Pick. 
(Mass.)  269. 

67.  Mass.  —  Bean  v.  Farnam,  6  Pick. 
269.  Neb.  —  Hall  v.  Vanier,  6  Neb.  85. 
Eng.  —  Harrison  v.  Creswick,  13  C.  B. 
399,  76  E.  C.  L.  399;  Mitchell  v.  Stave- 
ley,  16  East  58,  104  Eng.  Eeprint  1011; 
Duke  of  Buccleuch  v.  Metropolitan  Bd. 
of  Wks.,  5  Exch.  Cas.  221.  Can.  — 
Stewart  v.  Webster,  20  U.  C.  Q.  B.  469. 

A  special  plea  to  debt  on  an  award, 
that   the    arbitrator   had   not   awarded 
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tors  exceeded  the  submission  must  be  set  forth.68  And  in  case  of 
a  general  submission  of  all  disputed  matters  without  specification, 
the  plea  must  aver  that  the  arbitrators  had  notice  of  the  matters 
which  it  is  alleged  they  neglected  to  decide.69 

i.  Delivery  of  Award.  —  A  special  plea  of  refusal  by  the  arbitra- 
tors to  deliver  the  award  on  the  day  required  by  the  arbitration 
bond  is  good,  and  not  open  to  the  objection  that  it  amounts  to  the 
general  issue.70 

j.  Denying  Submission.  —  In  an  action  of  debt  upon  an  award 
where  the  plaintiff  alleges  the  due  execution  of  an  agreement  of 
submission  set  out  in  haec  verba,  a  plea  denying  its  execution  is 
good.71  But  under  a  plea  denying  the  agreement  to  arbitrate,  evi- 
dence that  the  agreement  was  void  would  be  inadmissible.72 

k.  Accord  and  Satisfaction.  —  In  an  action  on  an  award  which  is 
not  under  seal,  accord  and  satisfaction  by  parol  agreement  may 
be  pleaded,  although  the  submission  was  under  seal." 

1.  Revocation  of  Submission.  —  A  plea  alleging  due  revocation  of 
the  submission  is  good,  if  the  submission  is  revocable;74  but  not 
where  the  submission  has  been  made  a  rule  of  court,  as  in  such 
case  a  revocation  would  be  a  contempt  of  court.75 

m.  Performance.  —  In  an  action  on  the  arbitration  bond  it  is 
proper  to  plead  performance  of  the  award,76  but  to  be  good  it  should 
be  a  plea  of  performance  of  the  whole  award.77 


on  all  the  issues  referred  to  him  is  bad 
on  special  demurrer,  as  being  an  argu- 
mentative denial  of  its  being  a  valid 
award.  Dresser  v.  Stansfield,  14  M.  & 
W.  (Eng.)  822.  And  see  Armitage  v. 
Coates,  4  Exch.  641. 

A  plea  that  the  arbitrators  had  re- 
fused to  consider  a  claim  within  the 
submission  was  held  good.  Harker  V. 
Hough,  7  N.  J.  L.  428. 

68.  Seely  v.  Pelton,  63  111.  101,  where 
it  was  said:  "This  was  necessary  to 
apprise  the  appellee  as  to  what  she 
would  have  to  meet  on  the  trial,  and  to 
narrow  the  issue  to  a  single  point,  and 
prevent  the  opening  of  the  question 
whether  each  item  heard  by  the  arbi- 
trators and  allowed  by  them  was  with- 
in the  submission." 

69.  Seely  v.  Pelton,  63  111.  101; 
Whitstone  V.  Thomas,  25  111.  319.  And 
see  Price  V.  Via,  8  Gratt.   (Va.)   79. 

70.  Ott  V.  Schroeppel,  3  Barb.  (N. 
Y.)  56. 

71.  Miller  v.  Buckeye  Mut.  Fire 
Ins.  Co.,  2  111.  App.  125. 

72.  Chambers  V.  Ker,  6  Tex.  Civ. 
App.  373,  24  S.  W.  1118. 

Instructions  to  Jury.  —  An  instruc- 
tion that  a  party  would  be  bound  by 
the   submission,   if     he     or    his     agent 

42 


agreed  to  the  submission,  is  proper  un- 
der an  allegation  in  the  petition  that 
the  agreement  to  arbitration  was  en- 
tered into  by  plaintiff  or  his  agent,  and 
the  evidence  tended  to  show  that  he 
was  represented  by  his  agent,  the  de- 
fendant denying  that  anyone  was  au- 
thorized to  represent  him.  Houston 
Saengerbund  v.  Dunn,  41  Tex.  Civ.  App. 
376,  92  S.  W.  429. 

73.  Smith  v.  Trowsdale,  3  El.  &  Bl. 
83,  77  E.  C.  L.  83. 

74.  Frets  v.  Frets,  1  Cow.  (N.  Y.) 
335.  And  see  Marsh  v.  Bulteel,  5 
Barn.  &  Aid.  507,  7  E.  C.  L.  175,  106 
Eng.   Eeprint   1276. 

Alleging  Eevocation  of  One  Submis- 
sion.—  Where  the  declaration  contains 
four  counts,  each  of  three  setting  up  a 
submission  and  an  award,  and  one  not 
referring  to  such  instrument,  a  plea 
purporting  to  answer  the  entire  declara- 
tion, and  alleging  only  a  revocation  of 
a  submission  is  demurrable.  Matthews 
v.  Matthews,  2  Curt.  105,  16  Fed.  Cas. 
No.  9,288. 

75.  Frets  v.  Frets,  1  Cow.  (N.  Y.) 
335. 

76.  Anonymous,  1  Vent.  87,  86  Eng. 
Eeprint   60. 

77.  Veale  v.  Warner,  1  Saund.  323, 
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n.  Verification  of  Plea.  —  Where  the  action  is  based  upon  the 
award,  a  plea  that  there  was  no  such  award  must  in  some  states 
be  sworn  to.78  But  if  the  action  be  on  a  bond  conditioned  for  thu 
performance  of  the  award,  the  award  not  being  the  foundation  of, 
but  the  inducement  to  the  action,  a  plea  denying  its  existence  need 
not  be  sworn  to.79 

9.  Porm  of  Verdict.  —  "Where  the  award  fixes  the  amount  of  tho 
indebtedness  to  plaintiff,  a  general  verdict  is  sufficient.80 

E.  Equity  Jurisdiction.  —  1.  Specific  Performance.  —  a.  Extent  of 
Jurisdiction.  —  Courts  of  equity  have  jurisdiction  to  enforce  specific 
performance  of  an  award.81 


324a,  note  3,  85  Eng.  Reprint  463;  Germe 
v.  Tinker,  3  Lev.  24,  83  Eng.  Reprint 
558. 

The  validity  of  the  award  is  not  put 
in  issue  by  a  plea  of  "conditions  per- 
formed and  not  broken."  Kesler  v. 
Kerns,  50  N.  C.   191. 

78.  Dickerson  v.  Tyner,  4  Blackf. 
(Ind.)  253. 

79.  Titus  v.  Scantling,  3  Blackf. 
(Ind.)  372.  And  also  see  the  title 
"Verification." 

80.  Couch  v.  Harrison,  68  Ark.  580, 
60  S.  W.  957. 

81.  U.  S.— Chicago,  M.  &  St.  P.  R. 
Co.  v.  Stewart,  19  Fed.  5;  McNeil  v. 
Magee,  5  Mason  244,  16  Fed.  Cas.  No. 
8,915  (respecting  conveyance  of  real 
estate).  Ala.  —  Jones  v.  Blalock,  31 
Ala.  180  (an  injunction  until  the  award 
can  be  Specifically  performed  may  be 
granted);  Kirksey  v.  Fike,  27  Ala.  383, 
62  Am.  Dec.  768.  Cal.  — Whitney  v. 
Stone,  23  Cal.  275.  Conn.— Story  v. 
Norwich  &  W.  R.  Co.,  24  Conn.  94,  equity 
will  enforce  an  award  when  it  provides 
for  a  specific  remedy,  or  prescribes  the 
execution  of  a  specific  act,  other  than 
the  payment  of  money.  Ga. — Overley 
V.  Thrasher,  47  Ga.  10.  111.— Ballance 
V.  Underbill,  4  111.  453.  Ky.  —  Brown 
v.  Burkenmeyer,  9  Dana  159,  33  Am. 
Dee.  541;  Turpin  v.  Barton,  Hard.  312. 
Me. — Bubier  v.  Bubier,  24  Me.  42;  Me- 
Near  v.  Bailey,  18  Me.  251.  Mass. — 
Howe  V.  Nickerson,  14  Allen  400  (fix- 
ing boundaries) ;  Caldwell  v.  Dickin- 
son, 13  Gray  365;  Penniman  v.  Rod- 
man, 13  Met.  382;  Hodges  v.  Saunders, 
17  Pick.  470;  Jones  v.  Boston  Mill 
Corp.,  6  Pick.  148,  4  Pick.  507,  16  Am. 
Dec.  358.  Miss. — Memphis  &  C.  R.  Co. 
v.  Scruggs,  50  Miss.  284;  Cook  v.  Vick, 
2  How.  882.  JN.  Y.  — Moury  v.  Post, 
55  Hun  454,  8  N.  Y.  Supp.  714;  Bouek 
v.  Wilber,     4  Johns.  Ch.  405.    N.  C— 
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Thompson  v.  Deans,  59  N.  C.  22.  Pa. 
Davis  v.  Havard,  15  Serg.  &  R.  165, 
170,  16  Am.  Dec.  537.  Vt.— Akely  v. 
Akely,  16  Vt.  450.  Va.  —  Smith  v. 
Smith,  4  Rand.  95  (award  regarding 
slaves);  Wood  v.  Shepherd,  2  Patt.  & 
H.  442.  See,  also,  Smallwood  v.  Mer- 
cer, 1  Wash.  (Va.)  290.  Eng.— Blackett 
v.  Bates,  2  Hem.  &  M.  610,  11  Jur. 
N.  S.  500,  L.  R.  1  Ch.  117,  35  L.  J. 
Ch.  324,  71  Eng.  Reprint  600;  Nickels 
v.  Hancock,  1  Jur.  N.  S.  1149,  7  De  G., 
rf.  &  G.  300,  44  Eng.  Reprint  117;  Hawks- 
worth  v.  Brammall,  5  Myl.  &  Cr.  281, 
41  Eng.  Reprint  377;  Wood  v.  Griffith, 
1  Swanst.  43,  36  Eng.  Reprint  291; 
Blundell  v.  Brettargh,  17  Ves.  Jr.  232, 
34  Eng.  Reprint  90;  Hall  v.  Hardy,  3 
P.  Wms.  187,  LI  Eng.  Reprint  1023; 
Norton  v.  Mascall,  2  Vera.  24,  23  Eng. 
Reprint  626.  Can. — Hodder  v.  Turvey, 
20  Grant  Ch.   (U.  C.)   63. 

Agreement  Between  Minister  and 
Parish. — Stearns  v.  First  Parish  in  Bed- 
ford, 21  Pick.  (Mass.)  114. 

Decreeing  Part  Performance.  —  In 
Nickels  v.  Hancock,  1  Jur.  N.  S.  1149, 
7  De  G.,  M.  &  G.  300,  44  Eng.  Re- 
print 117,  the  court  said  "the  argu- 
ment brought  forward  by  the  Solicitor- 
General,  that  we  should  separate  from 
this  award  those  parts  which  go  beyond 
the  authority,  or  which  cannot  be  dealt 
with,  and  enforce  specific  performance 
of  the  remainder,  I  do  not  think,  look- 
ing at  the  award,  that  it  is  possible 
to  do  so;  nor  do  I  feel  at  all  sat- 
isfied that  this  Court  would  enforce 
the  performance  of  part  of  an  award 
if  it  appears  that  it  cannot  be 
enforced  wholly.  I  think  that  this 
Court,  in  its  ordinary  exercise  of  this 
jurisdiction,  does  not  enforce  parts 
of  agreements."  See,  however,  Bell  v. 
Miller,  9  Grant  Ch.  (U.  C.)  385,  in  which 
the   court   said:     "The   rule   that   the 


ARBITRATION 


659 


Specific  performance  will  not  be  granted  as  a  matter  of  course. 
but  rests  more  upon  grounds  of  justice  and  in  the  sound  discretion 
of  the  court.82  A  court  of  equity  will  enforce  specific  performance 
of  an  award,  when  what  is  ordered  to  be  done  by  the  award  is 
such  as  a  court  of  equity  would  specifically  enforce,  if  it  had  been 
agreed  upon  by  the  parties  themselves.83 

Inadequacy  of  the  remedy  at  law  to  specifically  enforce  agree- 
ments,8* and  to  give  plaintiff  all  that  it  was  the  object  of  the  award 
to  give  him,  is  the  basis  of  this  jurisdiction.88  It  may  be  refused 
whenever  there  are  circumstances  showing  it  to  be  inequitable  and 
improper,  the  party  being  left  to  his  remedy  at  law.86  Specific  per- 
formance of  an  award  for  the  unconditional  payment  of  a  fixed  sum 
of  money  will  not  be  decreed,  when  the  same  can  be  recovered  by 
action  at  law.87 


court  will  not  specifically  perform  an 
award  unless  it  can  perform  the  whole 
of  it,  must  be  taken  with,  this  quali- 
fication that  the  plaintiff  is  at  liberty 
as  in  the  case  of  any  other  agreement, 
to  forego  any  parts  of  it  that  are  for 
his  own  benefit."  (Citing  Martin  r. 
Pycroft,  16  Jur.  1125.) 

Improper  allowance  of  costs  will  not 
defeat  other  parts  of  the  award.  Cald- 
well v.  Dickinson,  13  Gray  (Mass.) 
365. 

Contract  Relating  to  Personalty.— 
If  the  contract  be  in  reference  to  the 
personalty  and  not  to  the  realty,  it  is, 
with  a  few  exceptions  of  a  peculiar 
character,  considered  that  a  party  has 
his  appropriate  remedy  at  law,  and  will 
not  be  entitled  to  the  aid  of  a  court 
of  equity  to  enforce  the  performance 
of  it.     Bubier  v.  Bubier,  24  Me.  42. 

Specific  Performance  on  Parol  Sub- 
mission Will  Not  Be  Decreed. — "Walden 
v.  McKinnon,  157  Ala.  291,  47  So.  874, 
22  L.  E.  A.  (N.  S.)  716. 

82.  McNeil  r.  Magee,  5  Mason  244, 
16  Fed.  Cas.  No.  8,915;  Buys  r.  Eber- 
hardt,  3  Mich.  524. 

83.  Mo.— Chicago  &  A.  R.  Co.  v. 
Kansas  City  R.  Co.,  110  Mo.  510,  19 
S.  "W.  826.  W.  Va.— Burke  V.  Parke, 
5  W.  Va.  122.  Eng.— Blackett  v.  Battes, 
11  Jur.  N.  S.  (pt.  1)  500. 

84.  Ala. — Jones  v.  Blalock,  31  Ala. 
180.  Miss.  —  Memphis  &  C.  R.  Co.  v. 
Scruggs,  50  Miss.  284.  Eng. — Nickels 
r.  Hancock,  1  Jur.  N.  S.  1149,  7  De  G., 
M.   &  G.   300,  44  Eng.  Reprint   117. 

85.  Kirksey  v.  Fike,  27  Ala.  383,  62 
Am.  Dec.  768;  Chicago  &  A.  R.  Co.  v. 


Kansas   City   R.   Co.,  110   Mo.   510,   19 
S.   W.  826. 

Effect  of  Judgment  on  the  Contract. 
The  court  must  see  that  the  contract 
is  in  writing  and  in  force  as  such. 
If  there  is  a  judgment  upon  the  con- 
tract in  a  court  of  law  both  the  agree- 
ment and  award  are  merged  therein, 
and  the  party  must  be  regarded  as  hav- 
ing a  plain  and  adequate  remedy  upon 
it.     Bubier  v.  Bubier,  24  Me.  42. 

86.  McNeil  v.  Magee,  5  Mason  244, 
16  Fed.  Cas.  No.  8,915. 

87.  Conn. — Storv  v.  Norwich  &  "W. 
R.  Co.,  24  Conn.  *94.  Ky.— Turpin  v. 
Barton,  Hard.  312.  Mass.  —  Howe  v. 
Nickerson,  14  Allen  400.  Eng. —Hall 
V.  Hardy,  3  P.  Wms.  187,  24  Eng.  Re- 
print 1023. 

That  Money  Payment  Is  Involved, 
Immaterial.  —  "A  court  of  equity  has 
jurisdiction  to  enforce  specific  execu- 
tion of  an  award  concerning  real  es- 
tate or  of  an  agreement  for  the  sale 
and  purchase  of  real  estate,  notwith- 
standing that  it  involves  the  enforce- 
ment of  an  award  to  pay  money.  It  is 
clearly  not  the  rule  to  suffer  the  ends 
of  justice  to  be  defeated  and  the  juris- 
diction of  equity  to  be  ousted,  because 
of  an  obligation  in  the  award  to  pay 
money."  Memphis  &  C.  R.  Co.  r. 
Scruggs,  50  Miss.  284,  citing  Fry  on 
Specific  Performance,  510.  See,  also, 
Bouck  v.  Wilber,  4  Johns.  Ch.  (N.  Y.) 
405. 

In  Story  r.  Norwich  &  W.  R.  Co., 
24  Conn.  94,  the  award  adjudged  a 
large  sum  to  be  due  to  the  plaintiff 
from  the  railroad  company,  who  were 
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Consent  to  Award  Unnecesary.  —  The  award  having  been  made  pur- 
suant to  a  voluntary  submission,  specific  performance  thereof  may  be 
decreed,  without  the  acquiescence  in,  consent  to  or  ratification  of 
the  award  by  the  parties.88  Nor  is  part  performance  essential  to  the 
granting  of  the  relief.89 

b.  When  Award  Requires  Performance  of  Acts  by  Both  Parties.  ■ — 
Where  the  award  requires  the  performance  of  acts  by  both  parties, 
the  complaint  or  declaration  must  aver  performance  or  tender  of 
performance  on  the  part  of  the  plaintiff,  in  order  to  require  specific 
performance  of  the  award  on  the  part  of  the  defendant.90 

c.  Equity  Rules  Apply.  —  The  interference  of  courts  of  equity  to 
enforce  specific  performance  of  awards  is  not  in  the  exercise  of  any 
jurisdiction  peculiar  to  awards,  but  of  the  ordinary  jurisdiction  as 
applied  to  the  specific  performance  of  agreements ;  and  many  if  not 
all  the  principles  applicable  to  ordinary  suits  of  that  nature  apply  in 
an  action  to  enforce  specific  performance  of  awards.91 


ordered  to  pay  it  with  the  costs  of 
a  pending  suit.  In  default  of  such 
payment  the  award  authorized  the 
plaintiff  to  procure  the  entry  of  judg- 
ment in  the  suit  for  the  debt  so  as- 
certained and  for  costs.  It  was  held 
that  the  plaintiff  had  a  right  to  the  spe- 
cific execution  of  this  remedy.  The 
court  said:  "It  is  well  settled,  that, 
if  an  award  provides  a  party  to  it  with  a 
specific  remedy,  appropriate  to  the  sub- 
ject-matter, equity  will  enforce  the 
specific  execution  of  the  award,  as 
readily  as  it  would  the  performance 
of  an  agreement.  If  the  award  should 
merely  direct  the  payment  of  money, 
chancery  would  not  be  invoked  to  aid 
the  remedy;  but,  if  an  act  is  required 
to  be  done  in  specie,  the  award  will 
be  made  effectual  by  a  decree.  Hall 
v.  Hardy,  3  P.  Williams  187.  It  would 
seem  to  follow  clearly,  that  where  a 
fraudulent  combination  exists,  for  the 
purpose  of  rendering  a  specific  remedy, 
provided  by  an  award,  inoperative  or 
impracticable,  the  case  is,  in  many  as- 
pects, a  proper  subject  of  equity  juris- 
diction. It  only  remains  to  add,  that 
a  court  of  chancery,  having  once  as- 
sumed jurisdiction  of  a  matter,  will 
provide  the  promptest  and  most  ef- 
fectual remedy  which  the  case  requires. 
We  therefore  advise  the  superior  court 
to  order  and  decree,  that  the  defend- 
ants shall  pay  to  the  plaintiff  the 
amount  awarded  to  him,  with  interest 
thereon,  and  one-half  of  the  costs  of 
his  suit  against  the  railroad  company, 
as  ascertained  by  the  award,  and  that 
the  defendant,  Cahill,  shall  pay  to  the 
plaintiff   that    part    of    the    residue    of 
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such  costs,  which,  by  the  award,  he 
was  directed  to  pay,  and  that  execu- 
tion be  issued  accordingly." 

88.  Ky.  —  Brown  v.  Burkenmeyer,  9 
Dana  159,  33  Am.  Dee.  541.  Mass. — 
Jones  v.  Boston  Mill  Corp.,  4  Pick.  507, 
16  Am.  Dec.  358.  Vt.  —  Akely  v.  Akely, 
16  Vt.  450.  Va.  — Smith  V.  Smith,  4 
Rand.  95.  Eng.  —  Wood  v.  Griffith,  1 
Swanst.  43,  36  Eng.  Keprint  291.  See, 
however,  Thompson  v.  Noel,  1  Atk.  61, 
26   Eng.  Eeprint   40. 

' '  In  the  case  of  McCullough  v. 
Myers'  executors,  Hardin,  199,  this 
court  expressed  an  opinion  against  the 
power  of  the  Chancellor  to  enforce 
an  award  specifically,  without  an  after- 
agreement  or  acquiescence,  it  is  stated 
by  the  reporter  of  the  case  of  Pawling 
V.  Jackman  [Litt.  Sel.  Cas.  1]  (who 
was  counsel  in  the  case  of  McCullough 
and  Myers),  in  a  note  appended  to 
the  case,  that  owing  to  the  great  dis- 
satisfaction of  the  bar,  the  opinion  was 
withdrawn,  and  the  case  decided  upon 
other  points.  Indeed,  we  can  perceive 
no  just  ground  to  distinguish  the  case 
of  an  award  to  convey,  made  upon  a 
written  submission,  from  an  agreement 
to  convey.  The  same  moral  obligation 
to  convey,  if  the  award  was  fairly 
made,  would  seem  to  rest  upon  the  de- 
fendant, in  the  one  case  as  in  the 
other."  Brown  V.  Burkenmeyer,  9 
Dana   (Ky.)   159,  1C3,  33  Am.  Dec.  541. 

89.  Davis  v.  Havard,  15  Serg.  &  R. 
(Pa.)   165,   170,  16  Am.  Dec.  537. 

90.  McNeil  v.  Magee,  5  Mason  244, 
16  Fed.    Cas.   No.    8,915. 

91.  Memphis  &  C.  R.  Co.  v.  Scruggs, 
50    Miss.    284;    Nickels    v.    Hancock,    7 
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The  relief  will  not  be  granted  if  the  decree  cannot  be  immediately 
enforced,  but  would  require  continuous  action  on  the  part  of  the 
court  to  give  the  relief  desired.92  Courts  of  equity  will  not  grant 
specific  performance  unless  full  relief  can  be  given  to  both  parties.93 

d.  Laches.  —  Specific  performance  of  an  award  may  be  refused  on 
the  ground  of  laches,94  where  in  the  meantime  there  has  been  a  ma- 
terial change  of  circumstances.95 

e.  Choice  of  Remedies.  —  Specific  performance  of  an  award  may  be 
granted,  though  the  agreement  of  submission  provided  that  the  award 
be  made  a  rule  of  the  common-law  court  and  enforced  therein,96  the 
jurisdiction  being  concurrent.97 

That  the  agreement  of  submission  contained  a  stipulation  for  the 
payment  of  a  certain  sum  as  a  penalty  in  case  of  non-compliance 
with  or  refusal  to  perform  the  award  has  no  effect  on  the  right  of 
the  court  to  decree  specific  performance.98 

2.  Injunction. — Where  the  subject-matter  of  a  judgment  is  sub- 
mitted to  arbitrators,  a  court  of  equity  will  enjoin  the  inequitable  use 
of  such  judgment  and  compel  its  discharge.99 

3.  Writ  of  Entry.  ■ — If  it  appear  from  the  award  that  it  did  not 
follow  the  submission  and  that  it  determined  matters  not  fairly 
included,  either  expressly  or  by  implication,  in  the  submission,  such 
award  is  not  binding  on  the  parties,  and  a  writ  of  entry  based  on 
such  award  will  not  be  granted.1 

4.  Invalid  Award.  —  An  award  on  a  parol  submission  providing 
for  a  matter  required  to  be  written  by  the  statute  of  frauds  is  not 
enforceable  in  equity.2  Furthermore  the  invalidity  of  the  award 
may  be  set  up  in  the  answer  as  a  defense,  and  where  nothing  beyond 
a  dismissal  is  requested,  the  defendant  may  in  his  answer  rely  upon 
any  matters  which  make  it  inequitable  to  grant  the  prayer  of  the 
bill.3  It  is  not  necessary  in  such  a  case  to  file  a  cross-bill,  this  being 
indispensable  only  when  defendant  goes  beyond  asking  for  a  dis- 
missal and  asks  for  affirmative  relief  at  the  hands,  of  the  court.4 

F.  Enforcing  Award  in  Pending  Action.  —  1.  In  General.  —  The 
submission  of  a  pending  action  to  arbitration  and  the  enforcement 
of  the  award  thereon  as  the  judgment  of  the  court  is  a  well  rec- 


De   G.,  M.   &   G.   300,  44  Eng.  Eeprint 
117. 

92.  Blackett  v.  Bates,  L.  E.  1  Ch. 
App.  Cas.  117. 

93.  Blackett  v.  Bates,  L.  B.  1  Ch. 
App.  Cas.  117. 

94.  Eads  r.  Williams,  4  De  G.,  M. 
&  G.  674,  1  Jur.  N.  S.  193,  24  L.  J. 
Ch.  531,  43  Eng.  Reprint  671. 

95.  McNeil  r.  Magee,  5  Mason  244, 
16  Fed.  Cas.  No.  8,915. 

96.  Hawksworth  v.  Brammall,  5  Myl. 
&  Cr.  281,  41  Eng.  Reprint  377.  And 
3ee  Blackett  v.  Bates,  11  Jur,  N.  S. 
(pt.   1)    500, 


97.  Blackett  V.  Bates,  11  Jur.  N.  S. 
(pt.   1)    500. 

98.  Cal.— Whitney  v.  Stone,  23  Cal. 
275.  Ind.  —  Chamberlain  v.  Blue,  6 
Blackf.  491.  Ky. —  Brown  v.  Burken- 
mever,   9   Dana   159,   33   Am.   Dec.   541. 

99.  Jones  v.  Thomas,  120  Wis.  274, 
97  N.  W.  950. 

1.  Wyman  V.  Hammond,  55  Me.  534. 

2.  Walters  v.  Morgan,  2  Cox  Ch. 
369,   30   Eng.   Reprint    169. 

3.  Tate  v.  Vance,  27  Gratt.  (Va.) 
571. 

4.  Tate  v.  Vance,  27  Gratt.  (Va.) 
571, 
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ognized  proceeding.  It  has  been  said  to  be  coeval  with  the  organiza- 
tion of  our  judicial  system.5  Judgment  may  be  entered  on  the  award, 
by  stipulation  of  the  parties,  although  the  submission  was  not  made 
under  a  rule  of  court.0 

2.  Effect  of  Submission  on  Action.  —  The  submission  itself  acts  as 
a  discontinuance  of  the  action.7  It  has,  however,  been  held  that  the 
submission  does  not  act  as  a  discontinuance ;  the  action  is  simply  held 
in  abeyance  subject  to  continuance  and  future  control  of  the  court, 
if  the  submission  is  not  executed  with  reasonable  diligence.8 

G.  Right  to  Jury  Trial.  —  1.  Common-Law  Arbitration.  —  In  an 
action  on  a  common-law  award,  it  is  proper  to  submit  the  issues  to  a 
jury.9 


5.  U.  S.— TIecker  v.  Fowler,  2  Wall. 
123,  17  L.  ed.  759;  Alexandria  Canal 
Co.  v.  Swann,  5  How.  83,  12  L.  ed.  60; 
Burrell  v.  United  States,  147  Fed.  44, 
77  C.  C.  A.  308.  Ala.— Ex  parte  Dud- 
ley, 79  Ala.  187.  N.  Y.— Green  v.  Pat- 
chin,  13  Wend.  293;  Yates  v.  Russell, 
17  Johns.  461.  N.  C. — Henry  v.  Hil- 
liard,  120  N.  C.  479,  27  S.  E.  130, 
where  the  award  is  to  be  a  rule  of 
court.  Ohio. — Corrigan  v.  Rockefeller, 
67  Ohio  St.  354,  66  N.  E.  95,  submis- 
sion by  agreement,  the  same  not  be- 
ing made  a  rule  of  court.  W.  Va. — 
Duff  v.  Core,  27  W.  Va.  232.  Wyo.— 
Waisner  v.  Waisner,  15  Wyo.  420,  89 
Pac.  580,  123  Am.  St.  Rep.   1081. 

In  North  Carolina  this  has  been  the 
usual  practice  from  the  earliest  period, 
and  has  received  the  approval  of  the 
courts.  Having  been  in  constant  use, 
"it  is  now  too  late  to  question  it  as 
a  proper  method  of  proceeding  on 
awards."  Cunningham  v.  Howell,  23 
N.  C.  9. 

The  submission  must,  however,  be 
made  a  rule  of  court  to  enable  the 
•judgment  to  be  entered  on  the  award. 
Long  V.  Fitzgerald,  97  N.  C.  39,  1  S. 
E.  844;  Metcalf  v.  Guthrie,  94  N.  C. 
447;   Moore  V.  Austin,  85   N.   C.   179. 

An  agreement  that  the  award  shall 
be  made  on  rule  does  not,  however, 
make  the  rule.  Simpson  v.  McBee,  14 
N.   C.   531. 

In  Illinois  no  judgment  can  be  en- 
tered on  an  award  in  a  justice  court, 
unless  it  be  in  an  action  pending  be- 
tween the  parties  before  the  justice. 
Weinz  v.   Dopier,   17   111.   111. 

6.  Miss. — Handy  v.  Cobb,  44  Miss. 
699;  Wear  v.  Ragan,  30  Miss.  83. 
N.  Y.— Hughes  v.  Bywater,  4  Hill  551; 
Farrington  v.  Hamblin,  12  Wend.  212. 
Tenn.— Rogers  v.  Nail,  6  Humph.  29. 
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This  was  held  to  be  permissible  in 
New  York  as  being  in  the  nature  of  a 
confession  of  judgment  —  a  consent 
that  judgment  follow  the  award,  and 
derived  no  strength  from  the  fact  that 
suit  was  brought.  Hughes  v.  Bywater, 
4  Hill  (N.  Y.)  551.  And  see  Goodsell 
v.  Phillips,  49  Barb.  (N.  Y.)  353. 

7.  Cal. — Gunter  v.  Sanchez,  1  Cal. 
45.  N.  Y. — Grosvenor  v.  Hunt,  11  How. 
Pr.  355  (where  nothing  is  stipulated, 
agreement  implies  a  stipulation  for 
dismissing  the  appeal  and  discharging 
the  judgment) ;  Green  v.  Patchin,  13 
Wend.  293;  Camp  v.  Root,  18  Johns. 
22.  See,  however,  Miller  v.  Van 
Anken,  1  Wend.  (N.  Y.)  516.  N.  C— 
Lusk  v.  Clayton,  70  N.  C.  184.  Tenn. 
Rogers  v.  Nail,  6  Humph.  29,  unless 
there  be  a  provision  in  the  submission 
to  continue  the  jurisdiction  of  the 
court  over  the  cause. 

No  Judgment  Possible  Thereon. — 
Gunter  v.  Sanchez,  1  Cal.  45.  But  see 
California  Code  Civ.  Proc,  §§  1281, 
1290,  providing  for  arbitration  and  the 
entry  of  judgment  thereon. 

Effect  in  Judgment.— "  That  the  sub- 
mission of  the  subject-matter  of  a 
pending  suit,  or  one  that  has  ripened 
into  judgment  which  is  still  the  sub- 
ject of  contest  upon  appeal  or  other- 
wise, to  arbitrators  to  determine  what 
should  justly  be  rendered  to  the  judg- 
ment creditor  on  account  thereof,  noth- 
ing appearing  to  the  contrary  in  the 
submission,  ipso  facto  displaces  such 
pending  litigation  or  judgment  is  ele- 
mentary." Such  an  agreement  is  sup- 
posed to  include  a  stipulation  that  it 
shall  have  that  effect.  Jones  v.  Thomas, 
120  Wis.  274,  97  N.  W.  950. 

8.  Ex  parte  Dudley,  79  Ala.  187; 
Shelby  Iron  Co.  v.  Cobb,  55  Ala.  336. 

9.  Ind. — Goodwine  v.  Miller,  32  Ind. 
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Arbitration  Under  Statute.  —  By  submitting  to  arbitration  under  the 
statute  the  parties  waive  the  right  to  jury  trial.10 

2.  On  Objections.  —  Objections  to  an  award,  made  a  rule  of  court, 
are  in  the  nature  of  exceptions  thereto ;  they  are  tried  in  a  summary 
way,  by  the  court  without  a  jury,  and  do  not  involve,  in  any  legal 
sense,  a  trial  of  the  matters  in  controversy  between  the  parties.11 
But  where  one  party  to  an  alleged  arbitration  denies  that  there  was 
ever  any  submission  he  is  entitled  to  a  jury  trial  on  this  issue.12 


419.  Me.— Duren  V.  Getchell,  53  Me. 
241.  Mo.  —  Koerner  v.  Leathe,  149  Mo. 
361,  51  S.  W.  96. 

And  see  Overby  v.  Thrasher,  47  Ga. 
10,  as  to  what  questions  are  proper  to 
be  submitted  to  the  jury.  See  also 
the  title  "Trial." 

10.  Mass.  —  Boyden  v.  Lamb.  152 
Mass.  416,  25  N.  "E.  609.  Mo.— Koer- 
ner v.  Leathe,  149  Mo.  361,  51  S.  W. 
96.  N.  J.— Beattie  v.  David,  40  N.  J. 
L.  102. 

11.  Beeber  v.  Bevan,  80  Ind.  31; 
Spencer  V.  Curtis,  57  Ind.  221;  Mil- 
ner  V.  Noel,  43  Ind.  324.  Beattie  V. 
David,   40   N.   J.  L.  102. 

See,  however,  as  to  the  Texas  rule, 
Bowden  V.  Crow,  2  Tex.  Civ.  App.  591, 
21  S.  W.  612,  in  which  the  court  said: 
"The  grounds  for  vacating  an  award 
by  arbitrators  are  quite  similar  to 
those  for  setting  aside  a  verdict  of 
a  jury  or  judgment  of  a  court,  and  in 
this  class  of  cases  the  practice  is  now 
quite  well  settled  to  be  that,  when 
complaint  is  made  of  a  verdict  or  judg- 
ment after  the  adjournment  of  tho 
term,  the  complainant  must  set  forth 
the  facts  of  his  case,  as  well  as  the 
grounds  upon  which  he  seeks  to  set 
aside  the  judgment,  and  the  whole  case 
is  decided  by  the  jury  under  proper 
instructions  from  the  court.  If  the 
jury  find  that  the  judgment  should  be 
set  aside,  they  at  the  same  time  pass 
upon  the  merits  of  the  case;  but,  if 
they  find  that  the  judgment  should  not 
be  vacated,  they  proceed  no  further. 
(Citing  Taylor,  Knap))  &  Co.  v.  Fore, 
42  Texas  256;  Eoller  v.  Wooldridge,  46 
Tex.  485;  Overton  v.  Blum,  50  Tex. 
417;  Raymond  V.  Conger,  51  Tex.  536; 
O'Neill  V.  Brown,  61  Tex.  34.)" 

12.  Submission  Signed  by  Attorney 
"The  submission  herein  was  signed 
'Hannah  Lamb,  by  her  attorney,  J.  C. 
Field.'  Objections  were  made  by  the 
defendant  denying  that  she  had  ever 
signed  or  acknowledged  the  submission, 


or  that  Field  who  assumed  to  act  as 
her  attorney  ever  had  authority  to 
sign  or  acknowledge  such  a  submission. 
A  jury  was  asked  for  to  determine  this 
and  other  questions.  The  motion  was 
disallowed  "and  the  court,  without  the 
aid  of  a  jury,  passed  upon  the  question 
involved,  and,  by  its  order  accepting 
the  award,  necessarily  held  as  a  fact 
that  Field  was  the  attorney  of  the  de- 
fendant, duly  authorized  to  make  the 
agreement  of  submission.  A  party  by 
submitting  to  an  arbitration  waives 
his  right  to  a  trial  by  jury  as  to  the 
matters  in  controversy,  and  cannot 
have  the  decision  of  the  arbitrators 
reviewed  and  revised  when  they  have 
lawfully  proceeded  to  decide  and  pass 
upon  them.  This  would  be  to  defeat 
the  very  object  of  the  statute.  But 
it  by  no  means  follows  that  when 
there  is  an  inquiry  whether  he  has  ever 
assented  to  an  agreement  for  a  sub- 
mission,— as  where  he  contends  that 
the  alleged  signature  of  his  name  is 
a  forgery,  or  that  the  person  assum- 
ing to  act  as  his  agent  or  attorney  had 
no  authority  thus  to  act, — this  pure 
question  of  fact  can  be  determined 
by  the  court  without  affording  him  an 
opportunity,  if  he  so  desires,  of  hav- 
ing it  passed  upon  by  a  jury.  Arbi- 
tration is  a  substitution,  by  consent  of 
parties,  of  another  tribunal  for  those 
provided  by  the  ordinary  processes  of 
law;  but  that  such  a  substitution 
should  be  established,  the  consent  of 
parties  thereto  should  be  proved  in  the 
usual  way.  According  to  the  analogies, 
on  this  inquiry  which  is  to  determine 
whether  a  party  is  within  the  provi- 
sions of  the  statute  as  to  arbitration, 
he  is  entitled  to  a  trial  by  jury.  If 
an  action  were  brought  upon  a  com- 
mon-law agreement  in  pais  for  arbitra- 
tion, or  upon  a  bond  given  to  stand 
to  and  perform  an  award  rendered 
upon  such  a  submission,  it  would  be 
necessary  to  prove  to  the  satisfaction 
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V.  ACTION  ON  ORIGINAL  CLAIM.  —  A.  Plaintiff  Cannot  Rely 
on  Award.  —  One  who  brings  action  upon  the  original  cause  of 
action,  cannot  establish  his  claim  by  the  award.13 

B.  Plea  of  Award.  —  1.  A  Good  Defense.  —  Like  a  judgment  or 
decree  of  a  court,  a  valid  award  may  be  pleaded  in  bar  of  a  subse- 
quent suit  founded  on  the  same  claim  or  demand,14  whether  the  award 
is  on  a  submission  under  the  statute  or  common  law.15  Upon  the  in- 
terposition of  such  plea,  the  court  must  determine  what  facts  are 
requisite  to  constitute  a  valid  award  and  must  declare  the  legal  effect 
of  the  award  when  made.16 


of  a  jury  that   the   defendant  had   en- 
tered  into   the   contract   or   signed   the 
bond    sued    on.     .     .     .     Unless    it    can 
be   held   that   the   defendant    united   in 
the  submission,  the  superior  court  could 
have     no     jurisdiction      to     determine 
whether  the  award  should  be  accepted 
or  rejected.     If  a  similar  jurisdictional 
fact  were  put  in  issue  in  any  proceed- 
ing   according    to    the    course    of    com- 
mon  law,  it  would  seem  clear  that  it 
must  be   determined  by  a  jury,  if  this 
was  desired  by  either  party.     Nothing 
appears  from  the  peculiar  character  of 
this     statutory     proceeding     as     to    ar- 
bitration,    showing     that     it     was     in- 
tended    to     deprive     a     party     of    this 
important    right,   when    he    denies   that 
he     has    ever    entered    upon  the     sub- 
mission    by    an     authorized      signature 
to     the     agreement.     The     statute     in 
all    its    provisions    proceeds    upon    the 
theory  that  he  has  done  so.     The  right 
to    a   trial    by   jury   under   the    Consti- 
tution of  the  Commonwealth  exists  'in 
all    controversies    concerning    property, 
and   in   all  suits   between   two   or   more 
persons,    except    in    cases    in    which    it 
has    heretofore    been    otherways    used 
and  practiced.'     Declaration  of  Eights, 
Art.  XV.    It  has  not  been  shown  to  us, 
and  we  have  no  reason  to  suppose,  that 
any  usage  or  practice  existed  previous  to 
the    adoption    of    the    Constitution    by 
which   courts   were   accustomed   to   dis- 
pose of  a  question  such  as  that  in  the 
case   at   bar,   without  the   intervention 
of  a   jury.     If  pleadings,   according  to 
the  practice  of  courts  of  common  law 
or  of  equity,  are  not  contemplated  in  this 
statutory   proceeding,   there   is    no   dif- 
ficulty   in    framing    an    issue    upon   the 
defendant's    objection    to    the    accept- 
ance  of    the     award,     for   the   alleged 
cause,    in     answer    to    the    plaintiff's 
motion.     Where  a  case  ia  referred  un- 
der  a    rule    of    court,    the   parties   are 
before  the  court,  and  the  rule    is    a  I 
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judicial  proceeding  which,  when  finally 
made,  cannot  afterwards  be  contro- 
verted, but  when  the  foundation  of 
the  jurisdiction  is  an  alleged  contract 
in  pais,  a  party  sought  to  be  affected 
thereby  should  be  allowed  to  control 
it  in  the  usual  way.  Without  dis- 
cussing the  other  questions  of  fact 
which  the  defendant  desired  to  havo 
passed  upon  by  a  jury,  we  find  none 
as  to  which  she  could  rightfully  make 
such  request,  nor  do  we  find  any  other 
exception  to  the  ruling  of  the  superior 
court  which  can  be  sustained.  If  it 
shall  be  determined  by  a  jury  that  the 
defendant  had  entered  upon  the  agree- 
ment for  submission  by  herself,  or  her 
authorized  attorney,  according  to  the 
form  of  the  statute,  she  had  necessar- 
ily consented  to  be  bound  by  the  de- 
cision of  the  tribunal  to  which  she  had 
voluntarily  submitted;  and  further,  all 
questions  of  fact  involved  in  the  in- 
quiry whether  the  award  should  be 
accepted,  rejected,  or  recommitted 
should  be  decided  by  the  court  to 
which  it  was  to  be  returned  for  the 
purpose  of  there  being  made  the  foun- 
dation of  a  judgment."  Boyden  v. 
Lamb.  152  Mass.  416,  419,  420,  25  N. 
E.  609. 

13.  Moore   V.   Austin,   85  N.   C.   179.. 

14.  Ala.  —  Gardner  v.  Newman,  135 
Ala.  522,  33  So.  179;  Burrows  v.  Mead- 
ows, 90  Ala.  140,  7  So.  469.  Mo. — 
Tucker  V.  Allen,  47  Mo.  488.  N.  C— 
Williams  v.  Branning  Mfg.  Co.,  68 
S.  E.  902.  Tex.  —  Sandros  v.  Newton 
(Tex.  Civ.  App.),  124  S.  W.  482.  Wis. 
Travelers'  Ins.  Co.  v.  Pierce  Engine 
Co.,  123  N.  W.  643,  even  though  er- 
roneous. 

Not  so  a  mere  submission.  Barnett 
v.  Elwood  Grain  Co.  (Mo.  App.),  133 
S.  W.  856. 

15.  Gardner  v.  Newman,  135  Ala. 
522,   33   So.    179. 

16.  Tucker  v.  Allen,  47  Mo.  488. 
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2.  How  Pleaded. —  a.  The  General  Rule.  —  The  general  rule  is 
that  an  award  relied  upon  as  a  defense  must  be  pleaded  specially.17 

b.  The  General  Issue  in  Various  Actions.  —  An  award  in  respect  to 
the  pleadings  is  treated  in  the  same  manner  as  is  a  judgment,  and, 
in  actions  of  assumpsit,  may  be  given  in  evidence  under  the  general 
issue.18  So  also  an  award  settling  the  title  and  right  of  possession 
to  property  in  dispute  may  be  shown  under  the  general  issue  in  an 
action  of  replevin.19  So  under  the  general  issue  in  ejectment  it  is 
matter  of  evidence  that  an  award  was  made  in  an  earlier  action 
settling  the  title  in  favor  of  the  defendant's  grantor  as  against  the 
present  plaintiff.20 

c.  Award  Pending  Action.  —  If  there  is  a  submission  in  a  pending 
action,  and  after  the  award  plaintiff  proceeds  with  the  action,  the 
award  must  be  set  up  by  a  plea  of  puis  darrein  continuance. 21 

d.  Allegations.  —  In  pleading  the  award  in  bar,  the  rules  relative 
to  actions  on  the  award  are  applicable.  The  submission,  or  sufficient 
thereof  to  show  that  it  embraced  the  matter  sought  to  be  barred, 
must  be  pleaded.22     So  also  it  must  be  alleged  that  there  was  an 


Questions  for  Jury. — Whether  or  not 
the  arbitrators  denied  a  proper  hear- 
ing to  one  of  the  parties  is  a  ques- 
tion to  be  determined  by  the  jury 
(Riley  V.  Hicks,  81  Ga.  265,  7  S.  E. 
173);  and  whether  the  account  sued 
on  was  included  in  the  submission, 
the  evidence  relating  thereto  being 
conflicting  (Madden  v.  Blain,  66  Ga. 
49). 

"Whether  the  parties  executed  the 
written  submission  read  in  evidence; 
whether  the  evidence  under  that  sub- 
mission was  submitted  to  the  arbitra- 
tors tending  to  establish  the  alleged 
breaches  of  the  defendant's  contract, 
and  the  damages  resulting  therefrom; 
whether  the  parties  expressly  waived 
the  swearing  of  the  arbitrators; 
whether  the  award  was  signed  by  two 
of  the  three  arbitrators  who  heard 
the  case,  were  issues  of  fact,  all  of 
which  were  properly  submitted  to  the 
jury  under  the  instructions  of  the 
court.  It  was  for  the  jury  to  pass  on 
these  questions."  Tucker  v.  Allen,  47 
Mo.   488,  491. 

17.  Ind.  —  Brown  v.  Perry,  14  Ind. 
32.  la. — Dougherty  v.  Stewart,  43  Iowa 
648.  Md.— Yingling  v.  Kohlhass,  18 
Md.  148.  Mass. —  Derby  Desk  Co.  v. 
Conners  Bros.  Const.  Co.,  204  Mass. 
461,  90  N.  E.  543.  Minn.  —  Lauten- 
schlager  v.  Hunter,  22  Minn.  267. 
N.  Y.— Brazill  v.  Isham,  12  N.  Y.  9; 
Lobdell  t\  Stowell,  37  How.  Pr.  88,    Tex. 


Harrell  v.  Merridith,  36  Tex.  255. 
W.  Va. — Martin  v.  Eexroad,  15  W.  Va. 
512.  Eng. — Commings  v.  Heard,  L.  R. 
4,  Q.  B.  669,  20  L.  T.  N.  S.  975,  18 
Wkly.  Rep.  61,  39  L.  J.  Q.  B.  9.  Can. 
Lake  V.  Briley,  5  U.  C.  Q.  B.  136. 

18.  Massie  V.  Spencer,  1  Litt.  (Ky.) 
320;  Winne  v.  Elderkin,  2  Pinn.  (Wis.) 
248,  52  Am.  Dec.  159.  And  see  May  v. 
Miller,  59  Vt.   577,   7   Atl.   818. 

19.  Newell  v.  Newell,  34  Miss.  385; 
Turberville   v.   Self,  2  Wash.   (Va.)    71. 

20.  Moore  v.  Helms,   74  Ala.   368. 

21.  Moore  v.  Austin,  85  N.  C.  179; 
Harrison   v.   Brock,   1   Munf.    (Va.)    22. 

22.  Ala.— Wright  v.  Evans,  53  Ala. 
103,  allegation  of  agent's  authority. 
HI- — Armstrong-  v.  Webster,  30  111.  333. 
Ky. — Milner  v.  Turner's  Heirs,  4  T. 
B.  Mon.  240.  N.  H.— Cheshire  Bank  v. 
Robinson,  2  N.  H.  126.  Pa. — Young 
v.  Shook,  4  Rawle  299.  Eng. — Hen- 
derson v.  Williamson,  1  Str.  116,  93 
Eng.  Reprint  420.  Can. — Cleal  v.  El- 
liott,  1   U.   C.  C.  P.  252. 

And  see  Suydam  v.  Johnson,  16  N.  J. 
Eq.  112. 

An  answer  setting  up  as  a  separate 
defense  an  arbitration  and  award,  which 
fails  to  allege  a  formal  agreement  to 
arbitrate,  or  the  appointment  of  an 
arbitrator,  and  that  the  parties  would 
be  bound  by  his  decision,  or  that  tha 
parties  appeared  before  the  'arbitrator 
or  took  part  in  the  determination  of 
the  question,  or  of  anything  having 
been  submitted  but  "the  cause  of  ac- 
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award.23  And  though  immaterial  parts  of  the  award  need  not  be  set 
out,24  sufficient  of  its  substance  must  be  alleged  so  that  the  court  may 
be  able  to  say  that  if  such  an  award  was  made  the  action  is  barred.29 
Notice  of  the  award  need  not  be  averred,26  nor  of  time  and  place  of 
hearing,27  nor  that  there  was  a  promise  to  abide  by  and  perform  the 
award.2s  Neither,  as  a  rule,  is  it  necessary  for  the  pleader  to  allege 
an  offer  to  perform,  or  performance  on  his  part.29  However,  per- 
formance, or  a  tender  of  performance,  must  be  averred  if  the  award 
is  made  conditional  upon  performance.30 

3.  Demurrer  to  Plea.  —  It  was  held  in  an  early  case  that  if  the 
plea  sets  up  the  award,  and  plaintiff  wishes  to  deny  the  submission 


tion  set  up  in  the  complaint,"  and  no 
allegation  of  any  formal  decision  that 
would  bind  the  plaintiff  by  the  arbi- 
tration, is  insufficient.  The  allegation 
was  that  there  was  a  request  by  plain- 
tiff to  arbitrate,  that  the  suggestion 
was  accepted  and  in  pursuance  of  the 
suggestion  the  question  was  submitted 
to  the  arbitrator,  and  decided  by  him 
in  favor  of  the  defendants.  Koewing  v . 
Thalman,  123  App.  Div.  398,  107  N.  Y. 
Supp.    1042. 

An  affirmative  defense  of  a  settle- 
ment and  adjudication  by  arbitration 
is  demurrable  if  it  fail  to  allege  a 
written  agreement  for  arbitration,  the 
filing  of  an  award  thereon  with  the 
clerk  of  the  superior  court,  or  any 
approval  of  the  same  by  the  court. 
Owen  v.  Casey,  48  Wash. '673,  94  Pac. 
473. 

23.  Eogers  v.  Tatum,  25  N.  J.  L.  281, 
holding  sufficient  an  averment  "that 
the  arbitrators  having  taken  upon 
themselves  the  burthen  of  the  arbitra- 
tion and  having  been  duly  affirmed,  did 
duly  examine  and  consider  the  matters 
in  difference  between  the  parties,  and 
that  afterwards  two  of  them  made  the 
award."  See  also  Hoffman  v.  Hoff- 
man, 26  N.  J.  L.  175. 

24.  Kennedy  v.  Burness,  15  IT.  C.  Q. 
B.   473.  ^ 

25.  Koewing  v.  Thalman,  123  App. 
Div.  398,  107  N.  Y.  Supp.  1042;  Gihon 
v.  Levy,  2  Duer  (N.  Y.)  176.  And  see 
Giles  Lithographic,  etc.  Co.  V.  Eecamier 
Mfg.  Co.,  14  Daly  475,  15  N.  Y.  St.  354; 
Harrison  v.  Brock,  1  Munf.  (Va.)  22 
(holding  insufficient  the  words  "arbit- 
rament and  award"). 

In  Alabama  a  plea  of  an  award  as 
a  defense  must  allege  compliance  with 
the  statutory  requirement  that  arbitra- 
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|  tors  be  sworn,  this  being  a  matter  of 
substance.  Tennessee  Coal,  Iron,  etc. 
Co.  v.  Eoussell,  155  Ala.  435,  46  So.  866, 
130  Am.  St.  Eep.  56. 

But  an  allegation  that  the  arbitrators 
were  "only  sworn  in  accordance  with 
the  laws  of  Alabama,"  is  sufficient, 
since  "the  term  'law,'  if  unqualified, 
except  in  cases  involving  penal  mat- 
ters, embraces  legislative  enactments 
as  well  as  the  common  law."  Tennes- 
see Coal,  Iron,  etc.  Co.  v.  Eoussell, 
supra. 

Copies  of  the  submission  and  award 
need  not  be  attached  as  exhibits. 
Jones  v.  Harris,  58  Miss.  293. 

26.  Adams  V.  Ham,  5  U.  C.  Q.  B.  292. 
In   Alabama   the   statutory   provision 

that  a  copy  of  the  award  shall  be  de- 
livered to  each  of  the  parties  is  held 
to  be  directory,  and  compliance  there- 
with need  not  be  alleged.  Tennessee 
Coal,  Iron,  etc.  Co.  V.  Eoussell,  155  Ala. 
435,  46  So.  866,  130  Am.  St.  Eep.  56. 

27.  Pickering  v.  Pickering,  19  N.  H. 
389. 

28.  Evans  v.  McKinsey,  Litt.  Sel. 
Cas.  <KV.)   262. 

29.  Ind.  —  Smith  v.  Stewart,  5  Ind. 
220.  N.  H.  —  Jessiman  v.  Haverhill 
Iron  Mfg.  Co.,  1  N.  H.  68.  N.  Y.  — 
Armstrong  r.  Masten,  11  Johns.  189. 
N.  C.  —  Moore  r.  Austin,  85  N.  C.  179. 
Eng.  —  Gascovne  v.  Edwards,  1  Y.  & 
J.  19,  30  E.  E.  756. 

30.  Jessee  v.  Carter,  25  Ala.  351; 
Littlefield  r.  Smith,  74  Me.  387. 

In  an  action  to  recover  a  debt, 
where  it  is  sought  to  plead  in  bar  an 
award  of  a  sum  of  money,  it  is  neces- 
sary to  allege  payment  of  the  sum 
awarded.  Allen  v.  Milner,  2  C.  &  J. 
47,  1  L.  J.  Exch.  7,  2  Tyrw.  113;  Eoul- 
stone  v.  Alliance  Ins.  Co.,  4  L.  E.  Ir. 
547. 
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and  award,  he  should  tender  a  direct  issue  upon  those  facts  alone. 
If  the  question  he  desires  to  present  is  upon  the  legal  effect  of  the 
submission,  he  should  demur  after  setting  it  out ;  if  he  desires  to  try 
the  legal  effect  of  the  award  he  should  crave  oyer,  set  it  out.  and 
demur.31 

4.  Replication.  —  A  replication  is  sufficient  if  it  denies  the  allega- 
tions of  the  answer,  and  states  that  there  never  was  any  award  made 
that  had  any  binding  force  or  validity  against  the  plaintiff.32 

VI.  FORMS.8* 


31.  Fidler  v.  Cooper,  19  Wend.  (N. 
Y.)  285. 

If  the  plea  setting  up  an  award 
omits  therefrom  parts  "which  ma- 
terially qualify  those  parts  on  which 
the  party  is  proceeding,  the  other  party 
takes  advantage  by  setting  out  the 
parts  omitted  and  demurring."  Ken- 
nedy v.  Eurness,  15  U.  C.  Q.  B.  473. 

32.  Clement  V.  Durgin,  1  Me.  300; 
Fassett  r.  Fassett,  41  Mo.  516.  See, 
however,  Boper  v.  Levi,  7  Exch.  55,  21 
L.  J.  Exch.   29,  2  L.  M.  &  P.  621. 

In  Heath  r.  Doyle,  18  E.  I.  252,  27 
Atl.  333,  the  court  said:  "The  fourth 
replication  sets  up  an  agreement  for 
the  submission  by  the  plaintiff  and  de- 
fendant, prior  to  the  bringing  of  the 
suit,  of  all  the  promises  and  undertak- 
ings mentioned  in  the  declaration,  and 
all  the  promises  and  undertakings  and 
causes  of  action,  etc.,  in  the  plea  in 
set-off  contained,  except  the  last  item 
thereof,  to  arbitration,  and  that  the 
arbitrators  made  their  award  in  writ- 
ing, and  made  known  and  delivered  it 
to  the  parties.  This  replication  is  de- 
fective, in  that  it  does  not  disclose 
the  nature  or  amount  of  the  award,  nor 
in   whose   favor   it   was   made." 

Departure. — "The  plaintiff  must  pre- 
vail, if  at  all,  on  the  matters  alleged 
in  his  declaration.  A  replication  of  set- 
off to  a  plea  of  set-off,  though  it  might 
otherwise  be  a  good  answer  to  the  ad- 
verse allegations  of  the  plea,  is  bad 
nevertheless,  being  what  is  technically 
known  as  a  'departure,'  because  it 
does  not  support  the  declaration,  as 
every  subsequent  pleading  on  the  part 
of  the  plaintiff  is  required  to  do  by 
the  rules  of  pleading."  Heath  v. 
Doyle,  supra. 

Plea  Held  To  Admit  Submission. — In 
an  action  for  work,  labor  and  materials 
furnished,  defendant  pleaded  a  submis- 
sion and  award.  The  replication,  after 
protesting    against    the    submission     as 


alleged  in  the  plea,  traversed  the 
award.  It  was  held  that  the  submission 
was  admitted  by  the  replication.  Stipp 
v.  The  Washington-Hall  Co.,  5  Blackf. 
(Ind.)  16. 

Effect  of  Denying  Submission.  —  If  a 
plea  in  bar  sets  up  a  submission  by  mu- 
tual bond,  a  replication  denying  the 
submission  properly  tenders  issue  upon 
the  execution  of  the  bond.  Pickering 
V.  Pickering,  19  X.  H.  389. 

Plea  of  Fraud.  —  "While  a  pleading 
to  impeach  an  award  for  fraud  must 
specifically  allege  the  act  constituting 
the  fraud,  yet  as  the  defendant,  rely- 
ing upon  the  award  in  this  case,  an- 
ticipated the  defense  that  would  be 
made  by  the  plaintiff,  by  alleging  in 
its  answer  that  the  arbitration  and 
award  were  fair,  just  and  honest,  and 
the  whole  question  of  fraud  and  mis- 
representation was  gone  into  by  the  in- 
troduction of  testimony  to  which  no 
objection  was  made,  the  defendant's 
substantial  rights  were  not  prejudiced 
by  the  refusal  of  the  court  to  sustain 
its  demurrer  to,  and  its  motion  to  make 
more  specific,  that  paragraph  of  the 
reply  alleging  fraud,  although  the  facts 
constituting  a  fraud  were  not  stated." 
Home  Ins.  Co.  v.  Brownlee,  13  Ky.  L. 
Eep.  173. 

33.  In  Young  v.  Shook,  4  Eawle 
(Pa.)  299,  "The  defendant  pleaded 
payment  with  leave,  etc.,  and  after- 
wards added  the  following  special  plea: 

"  'And  the  said  Jacob  Shook,  for 
further  plea  in  this  behalf,  by  leave 
of  the  court  here  first  had  and  ob- 
tained, according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, says  that  the  said  John  Young 
ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because,  he  says,  that  after  the  mak- 
ing of  the  said  writing  obligatory,  and 
before  the  commencement  of  this  suit, 
to-wit,  on  the  eighth  day  of  March,  in 
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the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-seven,  at  the 
county  aforesaid,  the  said  John  Young, 
and  the  said  Jacob  Shook,  in  conjunc- 
tion with  a  certain  David  Kemmerer, 
who  is  one  of  the  administrators  of  all 
and  singular  the  goods,  chattels,  and 
credits  which  were  of  the  aforesaid 
John  Kemmerer,  deceased,  who  was  in 
his  life  co-obligor  with  the  aforesaid 
Jacob  Shook,  in  the  said  writing  ob- 
ligatory submitted  themselves  and  all 
matters  in  variance  between  the  said 
parties,  that  is  to  say,  by  their  cer- 
tain submission  in  writing,  under  their 
hands  and  seals,  bearing  date  the  day 
and  year  aforesaid,  to  the  arbitration 
of  Lewis  Micke,  Daniel  Brown  and 
Adam  Shug,  as  referees  indifferently 
chosen  by  the  said  John  Young,  David 
Kemmerer,  and  Jacob  Shook,  to  settle 
all  matters  in  variance  between  the 
said  parties,  to  meet  at  the  house  of 
George  Messinger,  innkeeper,  of  Forks 
township,  on  the  seventeenth  day  of 
March,  then  instant.  And  the  said 
Jacob  Shook  further  says,  that  the  said 
referees  afterwards,  to-wit,  on  the  said 
seventeenth  day  of  March,  in  the  year 
last  aforesaid,  took  upon  themselves 
the  burden  of  the  said  arbitration,  and 
having  met  on  the  day  and  place  be- 
fore mentioned,  and  having  heard  the 
parties,  their  proofs  and  allegations, 
and  examined  the  vouchers,  and  duly 
considered  the  matters  in  dispute  be- 
tween the  said  John  Young  and  Jacob 
Shook,  did  make  their  award  in  writ- 
ing, under  their  hands,  of  and  concern- 
ing the  premises,  and  of  and  concern- 
ing the  said  writing  obligatory,  in  the 
declaration  mentioned,  and  ready  to  be 
delivered  to  the  said  parties  in  differ- 
ence. And  did  thereby,  then  and  there, 
award  and  find  that  the  said  John 
Young  has  no  cause  of  action;  and  that 
the  parties  should  pay  the  costs,  each 
one-half,  as  by  the  said  award  bearing 
date  the  day  and  year  last  aforesaid, 
reference  being  thereunto  had,  will 
more  fully  appear.  And  this  the  said 
Jacob  Shook  is  ready  to  verify.  Where- 
fore he  prays  judgment,  if  the  said 
John  Young  ought  to  have  and  main- 
tain his  aforesaid  action  against  him.' 

The  plaintiff  craved  oyer  of  the  sub- 
mission and  award,  which  was  granted 
in  haec  verba: 

'John  Young  vs.  David  Kemmerer, 
one  of  the  Executors  of  his  father,  J. 
Ke  and  Jacob  Shook, 
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'Amicable  suit  and  agreed  by  the 
parties  and  refeart  to  Lewis  Micke, 
Daniel  Brown,  and  Adam  Shuge,  as 
referees  chosen  by  the  partice  to  satle 
all  matters  in  variance  between  the 
said  partice,  submitted  to  you  to  meed 
at  the  House  of  George  Messinger,  Inn- 
keeper of  Forks  Township,  on  the  17th 
day  of  March  instance.  So  agreed  the 
8th  day  of  March,  A.  D.  1827,  as  wit- 
ness our  Hands  and  Seals  the  day  and 
year  aforesaid. 

'John  Young,  (L.  S.) 
'David   Kemmerer,    (L.  S.) 
'Jacob  Shook,   (L.  S.) 

'We,  the  above  named  referees,  hav- 
ing meed  on  the  day  above  appointed, 
and  after  hearing  the  partice  and  there 
proof  and  allecatious,  and  examined 
the  voudshers,  and  after  consiteration 
we  find  no  case  of  action — and  we 
fourther  report  that  the  partice  shall 
pay  the  costs — Each  one-half.  Witness 
our  hand  this  17th  day  of  March,  Anno 
Domini,  1827. 

'  Lewis  Micke, 
'Daniel   Brown, 
'Adam  Shuge.' 

The  plaintiff  demurred  to  the  special 
plea,  and  assigned  the  following  causes 
of  demurrer,  viz. 

'That  the  award  therein  referred  to, 
exceeds  the  submission  in  determining 
the  question  of  costs,  which  was  not 
warranted  by  the  submission  and  agr33- 
ment  of  the  parties  thereto. 

'That  the  agreement,  and,  in  the  said 
second  plea,  supposed  submission,  is  not 
a  reference  at  common  law,  but  an 
amicable  action  instituted  before  a 
justice  of  the  peace,  and  by  an  agree- 
ment of  the  parties  thereto  referred, 
and  that  the  report  of  the  referees  ia 
a  nullity,  no  judgment  having  been 
rendered  upon  it. 

'That  in  the  said  supposed  submis- 
sion in  the  said  plea  contained,  there 
is  a  misjoinder  of  the  parties  to  the 
action,  and  whether  it  be  considered  a 
reference  at  common  law,  or  an 
amicable  action  before  the  justice,  it 
is  equally  void,  because  no  action 
could  be  sustained  upon  the  award, 
and  no  judgment  could  be  rendered 
thereon  by  the  justice. 

'That  the  said  supposed  submission 
in  the  said  plea  contained,  is  by  John 
Young,  David  Kemmerer,  and  Jacob 
Shook,  who  are  not  the  parties  to  the 
present  suit. 

'That  in  the  title  to  the  said  sup* 
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posed  submission,  in  the  said  plea  con- 
tained, David  Kemmerer  is  represented 
as  one  of  the  executors  of  his  father, 
J.  K.,  whereas  David  Kemmerer  is  not 
executor  of  his" father's  estate,  but  ad- 
ministrator witn  Nicholas  Kemmerer, 
who  is  no  party  to  the  said  supposed 
submission. 

'That  by  the  said  supposed  submis- 
sion an  amicable  suit  was  instituted 
before  a  justice  of  the  peace,  by  the 
parties  thereto,  and  the  sum  in  contro- 
versy having  exceeded  one  hundred  dol- 
lars, it  could  not  be  submitted  to  ref- 
erees, and  an  award  thus  made-  is 
neither  a  good  award  under  an  act  of 
assembly  nor  at  common  law. 

'That  the  said  supposed  submission 
in  the  said  second  plea  mentioned,  is 
not  truly  recited,  and  also,  that  the 
said  plea  is,  in  other  respects,  uncer- 
tain, informal,  and  insufficient.' 

"The  court  below  gave  judgment  for 
the  defendants  on  the  demurrer."  Ee- 
versed. 

Submission  from  Fulmore  v.  Mc- 
George,  91  Cal.  611,  28  Pac.  92. 

"Whereas,  differences  are  now  exist- 
ing between  Smith  Fulmore,  of  the 
county  of  Humboldt,  and  Peter  Mc- 
George,  of  the  same  place,  in  relation 
to  divers  partnership  matters  and  ac- 
counts,— 

'Now,  therefore,  we,  the  undersigned, 
Smith  Fulmore  and  Peter  McGeorge,  do 
hereby  agree  that  James  Smith  of 
Ferndale,  J.  D.  Ferrill  of  Ferndale,  and 
C.  M.  Wheeler  of  Eureka,  or  any  two 
of  them,  shall  arbitrate,  award,  judge, 
and  determine  of  and  concerning  all 
said  differences  now  existing  between 
us  in  relation  to  our  said  partnership 
matters  and  accounts.  And  we  do 
hereby  mutually  covenant  and  agree  to 
and  with  each  other  that  the  award  to 
be  made  by  the  said  arbitrators,  or  any 
two  of  them,  shall  in  all  things  by  us, 
and  each  of  us,  be  well  and  faithfully 
kept  and  observed;  provided,  however, 
that  the  said  award  be  made  in  writ- 
ing under  the  hands  of  the  said  arbi- 
trators, or  any  two  of  them,  and  ready 
to  be  delivered  to  the  said  parties  in 
differences,  or  such  of  them  as  shall  de- 
sire the  same,  on  the  twelfth  day  of 
June,  1888. 

'It  is  hereby  further  stipulated  and 
agreed  by  and  between  the  parties 
hereto,  that  this  submission  to  arbitra- 
tion  shall   be   entered   as   an   order  of 


the  superior  court  of  the  county  of 
Humboldt,  State  of  California. 

'In  witness  whereof  the  above 
named  parties  have  hereunto  set  their 
hands  and  seals  this  twenty-first  day 
of  May,  1888. 

'  (L.  S.)  Smith  Fulmore. 

'(L.  S.)  Peter    McGeorge.'  " 

Approved  form  of  submission  in  a 
pending  action,  from  Burrell  v.  United 
States,  147  Fed.  44,  47:  "  'It  is  stipu- 
lated and  agreed  by  and  between 
Brownell  &  Coleman,  counsel  for  the 
above-named  plaintiff  and  Graves,  Pal- 
mer, Brown  &  Murphy,  counsel  for  the 
above-named  defendants,  that  in  lieu 
of  a  trial  of  this  case  before  the  above- 
entitled  court  the  same  shall  be  arbi- 
trated and  decided  by  three  arbitrators, 
and  that  the  method  of  appointment 
of  arbitrators  and  the  terms  and  con- 
ditions of  arbitration  shall  be  as  fol- 
lows: 

'I.  Each  side  shall  appoint  an  arbi- 
trator and  shall  notify  the  other  side 
of  their  appointment  before  the  4th 
day  of  July,  1905.  The  two  arbitrators 
bo  appointed  shall  then  before  the  10th 
day  of  July,  1905,  select  a  third  arbi- 
trator, and  the  third  so  appointed  shall 
constitute   the  board  of  arbitration. 

'II.  Said  board  of  arbitration  shall 
meet  at  the  office  of  Graves,  Palmer, 
Brown  &  Murphy,  in  the  city  of  Seat- 
tle, on  the  morning  of  July  10,  1905, 
for  the  purpose  of  hearing  testimony 
upon  the  matters  involved.  No  post- 
ponement of  the  hearing  shall  be  had 
except  by  the  consent  of  both  parties. 
The  hearing  shall  last  from  9:30  a.  m. 
to  5  p.  m.  on  each  week  day,  with  one 
hour's  intermission  for  lunch,  until  the 
same  has  been  concluded,  and  within 
three  days  after  the  conclusion  of  the 
taking  of  testimony,  the  said  arbitra- 
tors shall  sign  an  award  which  shall 
be  prepared  in  duplicate.  Said  award 
shall  be  substantially  in  the  following 
form,  to-wit: 

"In  the  United  States  Circuit  Court 
for  the  Western  District  of  Wash- 
ington, Northern  Division. 

"United  States  of  America,  for  the 
Use  and  Benefit  of  the  First  Na- 
tional Bank  of  Everett,  Plaintiff, 
c.  Alfred  W.  Burrell  and  the  Aetna 
Indemnity  Company,  Surety,  De- 
fendants.    No 

"We  the  undersigned  three  arbitra- 
tors   appointed    in     the     above-entitled 
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cause,  having  board  the  evidence  ad- 
duced, and  tne  arguments  of  counsel, 
do  find  in  favor  of  the  plaintiff  in  the 
sum  of  $ ,  with  interest  there- 
on from  the  day  of  , 

19 . 

"Dated  this  day  of  July,  1905. 


'A  decision  of  any  two  of  the  arbi- 
trators shall  be  deemed  a  decision  of 
the  board,  but  no  decision  shall  be 
reached  without  the  knowledge  and  in 
the  presence  of  all  three  arbitrators. 

'III.  In  the  taking  of  testimony  be- 
fore the  arbitrators,  the  board  shall 
follow  a  procedure  which  shall  be  so 
far  as  is  practicable  the  rule  of  pro- 
cedure in  the  trial  of  cases  in  the 
above-entitled  court. 

'IV.  Upon  the  award  of  the  arbi- 
trators which  shall  be  executed  in  du- 
plicate, and  one  copy  delivered  to  the 
attorneys  for  each  party,  either  party 
shall  be  entitled,  on  five  days'  notice 
to  the  other,  to  move  the  above-entitled 
court  for  the  entry  of  a  judgment  for 
the  amount  of  the  award,  with  inter- 
est thereon  from  the  date  fixed  in  the 
award,  which  judgment  shall  thereupon 
be  entered,  and  if  for  any  reason  the 
above-entitled  court  shall  refuse  to  en- 
ter judgment  thereon,  judgment  may  be 
entered  in  the  superior  court  of  the 
State  of  Washington,  for  King  county 
as  on  an  arbitration  and  an  award  in 
accordance  with  the  statute  in  such 
case  made  and  provided. 

'It  is  further  stipulated  and  agreed 
that  such  judgment  shall  be  unappeal- 
able, and  shall  not  be  stayed.  This 
clause  is  of  the  very  essence  of  this 
stipulation,  and  was  finally  consented 
to  by  both  parties  as  a  consideration 
moving  toward  the  arbitration,  and  it 
was  in  consideration  moving  toward 
the  arbitration,  and  it  was  in  consid- 
eration of  this  agreement  that  the  trial 
of  this  case  was  postponed  from  June 
20,  1905,  at  the  request  of  the  defend- 
ants, upon  which  date  the  case  was  set 
for  trial.  Each  side  shall  pay  the  costs 
of  their  own  witnesses  and  of  the  arbi- 
trator appointed  by  it;  the  cost  of  the 
third  arbitrator,  which  shall  not  exceed 
$10.00  per  day,  shall  be  paid  one-half 
by  each  side. 

'Dated  this  20th  day  of  June,  1905. 

'Brownell  &  Coleman, 

'Attorneys  for  Plaintiff. 

vol.  n 


'Graves,  Palmer,  Brown  k  Murphy, 

'Attorneys  for  Defendants.'  " 

Submission  and  Award,  from  Mac- 
donald  v.  Bond,  195  111.  122,  62  N.  E. 
881: 

"Whereas,  controversies  exist  and 
have  existed  between  the  firm  of  C. 
A.  Macdonald  &  Co.,  general  agents,  of 
Chicago,  State  of  Illinois,  and  Edward 
L.  Bond,  of  Montreal,  Canada,  in  re- 
lation to  divers  subjects,  accounts, 
debits  and  credits  resulting  from  ma- 
rine insurance  transaction  had  between 
them: 

'Now,  therefore,  we,  the  said  firm  of 
C.  A.  Macdonaid  &  Co.,  and  Edward 
L.  Bond,  do  hereby  mutually  covenant 
and  agree  to  and  with  each  other,  to 
submit  all  and  all  manner  of  actions, 
cause  and  causes  of  action,  accounts, 
suits,  controversies,  claims  and  de- 
mands whatsoever,  now  pending,  exist- 
ing or  held  by  and  between  us,  to  Ar- 
thur W.  Smith,  of  62  Wall  street,  in 
the  city  and  State  of  New  York,  as 
arbitrator,  who  shall  arbitrate,  award, 
adjust,  settle,  order,  judge  and  finally 
determine  concerning  the  same,  with 
power  to  award  the  payment  of  the 
costs  and  expenses  incurred  in  such  ar- 
bitration; and  we  do  hereby  mutually 
covenant  and  agree  that  the  said  arbi- 
trator shall  charge  and  collect  an  ade- 
quate and  equitable  sum  of  money  for 
his  services  as  arbitrator  herein,  and 
shall  determine  in  his  award  herein 
which  of  us,  the  parties  hereto,  shall 
pay  the  same.  Further,  we  hereby  au- 
thorize the  said  arbitrator  to  employ 
such  counsel  or  legal  assistance  as  he 
may  deem  necessary  to  assist  him  in 
deciding  any  and  all  questions  sub- 
mitted to  him  by  virtue  hereof,  and  to 
apportion  and  charge  the  cost  thereof 
between  us  or  to  either  one  of  us.  And 
we  do  mutually  covenant  and  agree  to 
and  with  each  other  that  the  award  to 
be  made  by  said  arbitrator,  including 
compensation  to  himself  and  Lis  coun- 
sel, if  counsel  be  by  him  deemed  neces- 
sary, shall  in  all  things  and  in  every 
respect  by  us  and  each  of  us,  and  by 
the  executors  and  administrators  and 
assigns  of  us  and  all  of  us,  be  well 
and  faithfully  kept,  observed  and  per- 
formed: Provided,  however,  that  such 
award  be  made  in  writing  under  the 
hand  of  the  arbitrator,  ready  to  be  de- 
livered to  us  or  either  of  us,  on  or  be- 
fore the  31st  day  of  July,  1898. 

'In   witness   whereof   we    have   here- 
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unto  Bet  our  hands  and  seals  this  20th 
day  of  June,  1898.'  " 

""Whereas,  matters  in  controversy 
between  the  firm  of  C.  A.  Maedonald  & 
Co.,  of  Chicago,  Illinois,  and  Edward 
L.  Bond,  of  Montreal,  Canada,  were 
submitted  by  them  to  the  undersigned, 
Arthur  W.  Smith,  as  arbitrator,  as  by 
their  submission  in  writing  bearing  the 
date  of  the  20th  day  of  June,  1898, 
more  fully  appears.  Now,  therefore,  I, 
the  arbitrator  mentioned  in  said  sub- 
mission, having  had  proofs  from  the 
parties  and  having  examined  the  mat- 
ter in  controversy  by  them  submitted, 
and  having  found  that  the  sum  of 
$1,926.60  is  due  and  owing  to  the  said 
Edward  L.  Bond  from  the  said  firm 
of  C.  A.  Maedonald  &  Co.  over  and 
above  all  claims  or  demands  due  and 
owing  the  said  firm  of  Maedonald  & 
Co.  from  the  said  Edward  L.  Bond,  do 
make  this  award  in  writing,  that  is  to 
say:  The  said  firm  of  C.  A.  Maedonald 
&  Co.  shall  pay  or  cause  to  be  paid  to 
the  said  Edward  L.  Bond  the  sum  of 
$1,926.60  at  the  city  of  Montreal,  Can- 
ada, within  ten  days  from  the  date 
hereof,  in  full  payment,  discharge  and 
satisfaction  of  and  for  all  moneys, 
debts,  demands  and  claims  whatsoever 
due  or  owing  from  them,  the  said  firm 
of  C.  A.  Maedonald  &  Co.,  to  the  said 
Edward  L.  Bond  at  any  time  before  the 
date  of  said  submission.  I  further 
award  that  the  sum  of  $592,  being  the 
expenses  and  charges  incident  to  this 
arbitration,  shall  be  paid  by  the  said 
firm  of  C.  A.  Maedonald  &  Co.  and 
said  Edward  L.  Bond,  the  said  firm  of 
Maedonald  &  Co.  paying  $296  thereof 
and  the  said  Bond  paying  $296  thereof. 
And  I  further  award  that  the  said  firm 
of  C.  A.  Maedonald  and  the  said  Ed- 
ward L.  Bond  shall,  within  ten  days 
next  ensuing  date  hereof,  execute  and 
deliver  to  each  other,  under  seal,  mu- 
tual and  general  releases  of  all  actions, 
cause  and  causes  of  action,  suits,  con- 
troversies, claims  and  demands  whatso- 
ever for  or  by  reason  of  any  matter, 
cause  or  thing  from  the  beginning  of 
the  world  down  to  the  date  of  said 
submission.'  " 

Declatation  of  Debt.  —  (The  first 
count  of  the  declaration  is  not  given). 

"And  also  for  that  whereas,  the  said 
plaintiff  and  the  said  defendant,  here- 
tofore, to  wit,  on  the  23rd  day  of  Aug- 
ust, A.  D.  1859,  to  wit,  at  the  county 
of  Adams  and  State  of  Illinois,  executed 


their  certain  other  writing  obligatory, 
the  said  plaintiff  by  the  signature  of 
John  Thomas,  and  the  said  defendant 
by  the  signature  of  Abijah  Whetstone, 
sealed  with  their  seals  respectively, 
(and  now  to  the  court  here  shown), 
which  said  writing  obligatory  is  in  the 
words  and  figures  following,  to  wit: 
[Here  the  submission  is  set  out]. 

'And  the  said  plaintiff  avers,  that 
the  said  Elihu  Ward,  Wm.  M.  Dexter 
and  Hiram  Elliston,  afterwards,  to  wit, 
on  the  6th  day  of  September,  A.  D. 
1859,  took  upon  themselves  the  burden 
of  said  arbitration;  and  afterwards,  to 
wit,  on  said  6th  day  of  September,  A. 
D.  1859,  after  having  met  said  plaintiff 
and  said  defendant,  and  after  having 
heard  their  several  allegations,  proofs 
and  arguments,  and  duly  considered 
the  same,  did,  under  and  in  pursuance 
of  said  writing  obligatory,  then  make 
and  publish  their  award  in  writing,  the 
said  Elihu  Ward  by  his  own  proper 
signature  of  Elihu  Ward,  and  the  said 
Wm,  M.  Dexter  by  the  signature  of 
Wm.  M.  Dexter,  and  the  said  Hiram 
Elliston  by  his  own  proper  signature 
of  Hiram  Elliston,  sealed  with  their 
seals  respectively  (and  now  to  the  court 
here  shown),  of  and  concerning  the  said 
matters  in  dispute  and  controversy,  so 
referred  to  them  as  aforesaid.  And 
afterwards,  to  wit,  on  the  7th  day  of 
September,  A.  D.  1859,  delivered  the 
same  to  said  defendant;  which  said 
last  mentioned  award  of  said  arbitra- 
tors is  in  the  words  and  figures  follow- 
ing, to  wit: 

"We,  Elihu  Ward,  Wm.  M.  Dexter 
and  Hiram  Elliston,  arbitrators  chosen 
and  selected  in  pursuance  of  a  submis- 
sion, a  copy  of  which  is  hereunto  an- 
nexed, having  met  the  said  parties, 
John  Thomas,  of  the  one  part,  and 
Abijah  Whetstone,  of  the  other  part, 
in  pursuance  thereof,  and  heard  their 
several  allegations,  proofs  and  argu- 
ments, and  duly  considered  the  same, 
do  award  and  determine  that  the  said 
Abijah  Whetstone  shall,  on  or  before 
the  15th  day  of  September,  A.  D.  1859, 
well  and  truly  pay  to  the  said  John 
Thomas,  the  full  sum  of  twenty-five 
hundred  and  twenty-eight  dollars  and 
eighty-one  cents  ($2,528.81),  good  and 
lawful  money  of  the  United  States.  It 
shall  be  optional,  however,  with  the 
said  Abijah  Whetstone,  to  pay  the 
money  at  the  time  and  manner  specified 
unto  the  said  John  Thomas,  or  on  the 
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above  mentioned  15th  day  of  Septem- 
ber, to  execute  to  him,  the  said  John 
Thomas,  two  approved  promissory  notes, 
one  for  the  sum  of  twelve  hundred 
and  sixty-four  dollars  and  forty  cents, 
and  one  for  the  sum  of  twelve  hun- 
dred and  sixty-four  dollars  and  forty- 
one  cents,  with  interest  at  the  rate  of 
ten  per  cent  per  annum;  the  first  note 
payable  in  three  months  frcm  date,  and 
the  second  note  payable  in  five  months 
from  date;  which  two  notes,  covering 
the  amount  of  this  award,  shall  be  in 
full;  and  the  said  John  Thomas  shall 
receive  the  same  as  a  full  settlement 
of  all  accounts,  if  the  said  Abijah 
Whetstone  shall  prefer  the  making  and 
executing  of  such  notes  as  above  de- 
scribed, in  lieu  of  paying  the  money  on 
the  15th  day  of  September,  1859. 

"We,  the  aforesaid  arbitrators,  do 
further  determine  and  award  that  the 
costs  in  the  said  arbitration  be  equally 
divided  between  the  said  parties,  the 
said  cost  to  be  paid  by  the  said  parties 
on  or  before  the  15th  day  of  September, 
1859. 

' '  Given  under  our  hands  and  seals 
this  the  6th  day  of  September,  A.  D. 
1859. 

"Elihu    Ward,        (seal) 
"Wm.  M.  Dexter,  (seal) 
"Hiram  Elliston,   (seal) 
"Arbitrators." 

'And  the  plaintiff  further  avers,  that 
from  the  time  of  making  said  award 
until  the  16th  day  of  September,  A.  D. 
1859,  he  was  ready  and  willing  to  accept 
and  receive  from  said  defendant  said 
two  promissory  notes  in  said  award 
mentioned,  in  full  settlement  of  all  ac- 
counts against  said  defendant,  and  in 
full  satisfaction  and  discharge  of  said 
award.  Yet  the  said  defendant  did 
not,  on  said  16th  day  of  September,  A. 
D.  1859,  make  and  execute  said  two 
promissory  notes  in  said  award  men- 
tioned, nor  hath  paid  to  said  plaintiff 
said  sum  of  twenty-five  hundred  and 
twenty-eight  dollars  and  eighty-one 
cents,  nor  any  part  thereof,  so  awarded 
as  aforesaid. '  ' '  Whetstone  v.  Thomas, 
25  111.  319,  320. 

A  form  of  declaration  in  debt  on  an 
award  is  also  to  be  found  in  Matthews 
v.  Matthews,  2  Curt.  105,  16  Fed.  Cas. 
No.  9,288.  This  declaration  contains 
four  counts.  Justice  Curtis,  in  passing 
on  the  objections,  says  with  reference 
to  the  first  and  fourth  counts:  "There 
is  a  technical  defect  in  these  counts  in 


the  declaration,  that  they  do  not  add 
the  two  amounts  together,  and  go  for 
the  sum  of  both  as  a  sum  single;  but 
I  do  not  consider  this  to  be  bad  on  gen- 
eral demurrer."  As  to  the  second  count 
the  court  said:  "I  am  of  opinion  that 
a  readiness  by  the  plaintiff  to  release 
and  notice  to  the  defendant  of  such  a 
readiness,  were  necessary  to  be  aver- 
red." For  this  reason  the  second  count 
was  held  bad  in  substance. 

Declaration  in  Assumpsit  on  an 
Award.  — ' '  The  plaintiff  declared  '  in 
a  plea  of  the  case,  for  that  whereas, 
before  the  making  of  the  promise  of 
the  defendant  hereinafter  next  men- 
tioned, certain  differences  had  arisen 
and  were  then  depending  between  the 
said  plaintiff  and  the  said  defendant, 
touching  and  concerning  a  quantity  of 
hay  and  a  certain  piece  of  land,  a  part 
of  the  old  Cox  farm,  in  Eichmond,  in 
the  County  of  Chittenden,  and  divers 
suits  having  then  been  commenced  and 
were  then  pending,  relative  to  said 
hay,  by  this  defendant  against  this 
plaintiff,  which  said  hay,  the  said  plain- 
tiff had,  before  that  time,  received  of 
and  from  the  said  defendant,  and  con- 
verted to  his  own  use.  And  therefore 
for  the  putting  an  end  to  the  said  dif- 
ferences the  said  plaintiff,  and  the  said 
defendant,  heretofore,  to  wit,  on  the 
13th  day  of  March,  A.  D.  1837,  at  said 
Richmond,  by  their  writing,  signed  by 
them  respectively,  submitted  themselves 
to  the  award  of  Edward  Jones  and  Na- 
than Fay,  Jr.,  giving  the  said  Jones, 
and  Fay  full  power  to  award  the  trans- 
fer of  the  title  to  said  land,  by  deed, 
or  otherwise,  and  the  price  and  quan- 
tity of  said  hay,  and  also  to  award  as 
to  the  bills  of  cost  which  had  arisen 
in  said  suits  above  mentioned,  and  all 
other  things  as  to  law  and  equity 
should  appertain,  and  then  and  there 
mutually  bound  themselves,  in  the  said 
submission,  that,  in  case  either  the 
said  plaintiff  or  the  said  defendant 
should  revoke  the  said  submission,  or 
neglect  and  refuse  to  perform  the 
award  made  in  the  premises,  the 
party  so  revoking  or  neglecting  and 
refusing  to  perform  the  award  bo 
made,  as  aforesaid,  should  pay  to 
the  other  party  the  sum  of  five 
hundred  dollars,  in  lieu  of  all  other 
damages;  and,  in  consideration  thereof, 
and  that  the  said  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  said 
defendant,  had   then   and  there  under- 
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taken  and  faithfully  promised  to  said 
defendant  to  perform,  abide  and  fulfil 
the  award  of  the  said  Edward  Jones 
and  Nathan  Fay,  Jr.,  to  be  so  made  as 
soon  as  might  be  between  the  said 
plaintiff  and  defendant,  of  and  con- 
cerning the  said  differences,  in  all 
things  therein  contained,  on  the  said 
plaintiff's  part  and  behalf  to  be  per- 
formed and  fulfilled,  or  else  to  pay  the 
defendant  the  said  sum  of  five  hundred 
dollars,  he,  the  said  defendant,  then 
and  there  faithfully  promised  the  said 
plaintiff  to  perform  and  fulfil  the  said 
award  in  all  things  therein  contained 
on  the  said  defendant's  part  and  be- 
half to  be  performed  and  fulfilled,  or 
else  to  pay  the  said  plaintiff  the  sum 
of  five  hundred  dollars.  And  the  said 
plaintiff  in  fact  saith  that  the  said 
Edward  Jones  and  Nathan  Fay,  Jr., 
having  taken  u}  on  themselves  the 
burthen  of  said  arbitrament,  after- 
wards, to  wit,  on  the  13th  day  of 
March,  A.  D.  1537,  at  said  Eichmond, 
made  their  certain  award,  in  writ- 
ing, between  the  said  plaintiff  and 
the  said  defendant,  of  and  concerning 
the  said  differences,  and  did  thereby 
award,  among  other  things,  that  the 
said  plaintiff  should,  on  or  before  the 
first  day  of  April  then  next,  make  out, 
well  execute,  and  deliver  to  the  said 
defendant,  a  good  authentic  deed  of 
conveyance  of  all  the  land  which  the 
said  plaintiff  then  held  by  deed  of 
conveyance  from  one  Samuel  Mar- 
tin, being  a  part  of  the  old  Cox: 
farm,  and  give  to  the  said  defend- 
ant the  possession  of  the  said  prem- 
ises on  or  before  the  day  last  afoTe 
said,  and  that,  upon  the  delivery 
of  the  said  deed  of  said  land  by  the 
said  plaintiff  to  the  said  defendant,  the 
defendant  should  pay  to  the  said  plain- 
tiff the  sum  of  $277.36,  in  full  satisfac- 
tion and  discharge  of  said  difference, 
of  which  said  award  the  said  defen- 
dant, afterwards,  to  wit,  on  the  said 
thirteenth  day  of  March,  A.  D.  1837,  at 
said  Eichmond,  had  notice.  And,  al- 
though the  said  plaintiff,  afterwards, 
to  wit,  on  the  said  first  day  of  April, 
and  at  all  times  before  and  since,  hath 
been  willing  and  ready  to  perform  and 
did  then  and  there  perform,  all  things 
on  his  part  in  the  said  award  by  him 
to  be  performed  and  fulfilled,  and  al- 
though the  said  defendant  was,  after 
the  making  of  said  award,  to  wit,  on 
the    said    first    day    of    April,    at    said 
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Eichmond,  and  before  and  since  that 
time,  requested  by  the  said  plaintiff  to 
pay  the  said  sum  of  two  hundred  and 
seventy-seven  dollars  and  thirty-six 
cents, 'and  to  take  of  and  from  the 
plaintiff  a  good  and  authentic  deed  of 
conveyance  of  all  the  land  which  the 
plaintiff,  at  the  time  of  making  of  said 
award,  held  by  virtue  of  said  deed 
from  Samuel  Martin,  being  a  part  of 
the  old  Cox  farm,  so  called,  in  Eich- 
mond, aforesaid  (which  deed  plaintiff 
then  and  there  executed  to  defendant, 
with  covenant  of  warranty,  and  offered 
to  defendant,  with  possession  of  the 
premises,  agreeably  to  said  award,  all 
which  plaintiff  was  then  and  there 
ready  willing  to  do)  or  otherwise  to 
pay  to  the  said  plaintiff  the  said  sum 
of  five  hundred  dollars,  according  to 
the  tenor  and  effect  of  the  said  sub- 
mission and  award  and  according  to 
the  promises  and  undertakings  of  him 
the  said  defendant.  Yet  the  said  de- 
fendant did  not  nor  would  on  or  before 
the  said  first  day  of  April,  A.  D.  1837, 
pay  to  the  plaintiff  the  said  sum  of 
two  hundred  and  seventy-seven  dollars 
and  thirty-six  cents,  nor  the  said  sum 
of  five  hundred  dollars,  nor  any  part 
thereof,  nor  accept  said  deed  so  ex- 
ecuted and  offered,  but  then  and  there 
wholly  neglected  and  refused  so  to  do, 
whereby  and  by  reason  whereof  the 
said  defendant  became  liable  to  pay  to 
the  said  plaintiff  the  said  sum  of  five 
hundred  dollars  agreeably  to  his  said 
promise  and  undertaking  in  the  said 
submission  contained  and  expressed,' 
&e."    TThitcomb  V.  Preston,  13  Vt.  53. 

Complaint.  —  In'  Maud  v.  Patterson, 
19  Ind.  App.  619,  49  X.  E.  974,  "the 
complaint  was  in  one  paragraph  and 
discloses  the  following  facts  upon 
which  the  action  is  based:  It  is  al- 
leged that  the  parties  to  this  action 
were  at  certain  times  partners  en- 
gaged in  the  grocery  and  produce  busi- 
ness; that  afterwards  they  by  agree- 
ment, dissolved  said  partnership,  and 
were  unable  to  effect  a  satisfactory 
settlement  of  the  partnership  accounts 
between  themselves;  that  they  then 
agreed  that  one  B.  Holmes  should 
select  a  competent  accountant  whosa 
duty  it  should  be  to  adjust  all  of  their 
accounts  and  report  the  result  of  the 
same  to  these  parties;  that  each  party 
would  abide  by  the  said  report,  and 
they  agreed  to  hold  themselves  firmly 
bound    to    each    other    in    the    sum    of 
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$500.00  damages  for  the  faithful  per- 
formance of  the  award  of  the  account- 
ant,— all  of  which  agreements  and  stip- 
ulations between  said  parties  were 
reduced  to  writing,  and  signed  and 
sworn  to  by  both  appellant  and  appel- 
lee. The  written  instrument  is  made  a 
part  of  the  complaint.  According  to 
said  agreement,  the  said  Holmes  se- 
lected one  Roswald  G.  Wheeler,  an  ex- 
pert accountant  to  adjust  the  said  ac- 
counts, which  the  said  Wheeler  pro- 
ceeded to  do,  and  found  that  appellant 
was  indebted  to  appellee  in  the  sum  of 
$241.50,  and  the  said  Wheeler  made  a 
verbal  report  to  that  effect  to  both  par- 
ties, as  per  agreement,  and  that  after- 
wards the  said  Wheeler  made  a  written 
report  of  the  facts  as  ascertained  in 
adjusting  the  said  accounts,  which 
written  report  he  signed  and  verified 
by  his  affidavit.  This  written  report  is 
also  filed  with  and  made  a  part  of  the 
complaint." 

Plea  Setting  Up  Award  in  Bar  in 
Form  of  Estoppel.  —  "Fourth  plea. 
That  except  as  to  the  sum  of  145  £  3s., 
Id.,  parcel  of  the  money  claimed,  the 
defendant  says  that  the  plaintiff  ought 
not  to  be  admitted  or  received  to  claim 
or  allege  that  at  the  commencement  of 
this  suit  any  more  than  the  said  sum 
of  145  £  3s.  Id.  was  due  from  the  de- 
fendant to  the  plaintiff  in  respect  of 
the  causes  of  action  in  the  declaration 
mentioned,  because  the  defendant  says 


that  after  the  accruing  of  the  causes 
of  action  in  the  declaration  mentioned 
and  before  this  suit,  a  dispute  arose 
between  the  plaintiff  and  the  defend- 
ant as  to  how  much  was  due  from  the 
defendant  to  the  plaintiff  in  respect  of 
the  said  causes  of  action,  and  there- 
upon by  agreement  made  between  them 
before  this  suit  they  referred  the  ques- 
tion of  how  much  was  due  from  the 
defendant  to  the  plaintiff  in  respect  of 
the  said  causes  of  action  to  the  award 
of  William  Wills,  and  agreed  to  be 
bound  by  his  award  as  to  such  amount, 
and  the  defendant  says  that  afterwards 
and  before  this  suit  the  said  William 
Wills,  having  taken  upon  himself  the 
burthen  of  the  said  arbitration,  and 
having  heard  and  considered  all  that 
the  plaintiff  and  defendant  had  to  al- 
lege, and  all  the  evidence  they  had  to 
produce  relating  to  the  premises  so  re- 
ferred, made  his  award  in  writing  of 
and  concerning  the  premises  so  re- 
ferred to  him  as  aforesaid,  and  thereby 
awarded  that  the  amount  due  from  the 
defendant  to  the  plaintiff  in  respect  of 
the  said  causes  of  action  was  145  £. 
3s.  Id."  The  plea  was  held  good 
though  there  was  no  allegation  of  pay- 
ment or  tender  of  the  amount  awarded 
to  be  due,  being  pleaded  only  to  the 
amount  claimed  in  the  declaration  be- 
I  yond  the  sum  awarded  to  be  due.  Cum- 
I  mings  v.  Heard,  20  L.  T.  N.  S.  975. 
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1.  ARCHITECTS.  —  A.  Definition.  —  An  architect  is  one  whose 
profession  it  is  to  form  plans  and  designs  for  buildings  and  who 
superintends  construction ;  one  who  is  skilled  in  building.1 

B.  Compensation.  —  1.  General  Rule.  —  In  the  absence  of  express 
contract  an  architect  is  entitled  to  reasonable  compensation.2 

2.  Use   and   Acceptance.  —  One    who    contemplates    building   and 


1.  Wilson  v.  Greenville,  65  S.  C.  426, 
43  S.  E.  966.  And  see  charge  of 
Comegys,  C.  J.,  in  Giles  v.  Diamond 
State  Iron  Co.   (Del.),  8  Atl.  368,  373. 

2.  111.  —  Dull  V.  Bramhall,  49  111. 
364;  Packer  V.  Pentecost,  50  111.  App. 
228.  La.  —  Mulligan  v.  Mulligan,  18 
La.  Ann.  20.     Minn.  — Knight  v.  Nor- 
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ris,  13  Minn.  473.  Mo. —  Wees  v.  War- 
ren, 72  Mo.  App.  641.  Tex.  —  Cooper 
v.  Gordon  (Tex.  Civ.  App.),  23  S.  W. 
608. 

Public  Employment  No  Liability.  — 
If  one  is  employed  as  supervising 
architect  of  the  treasury  at  a  fixed  sal- 
ary, the   fact  that  he  performed  serv- 


ARCHITECTS  AND  BUILDERS 


677 


who  directs  an  architect  to  prepare  plans  and  specifications,  which 
are  thereupon  prepared  and  delivered,  is  liable  to  the  architect  for 
the  reasonable  value  of  such  service  as  he  may  render,  whether  the 
plans  so  prepared  by  him  are  used  or  not,3  acceptance  of  such  plans 
by  the  owner  not  being  essential  to  a  recovery.4  But  an  architect 
who  voluntarily  prepares  plans  has  no  cause  of  action  therefor  un- 
less they  are  accepted.5 

3.  Recovery  on  Terminating  Employment  Before  Completion  of 

Building.  —  An  architect  who  is  employed  to  furnish  all  necessary 
general  drawings  and  specifications  on  a  percentage  basis,  whose  em- 
ployment is  terminated  before  completion  of  the  building,  may  prop- 
erly'base  his  action  on  the  total  cost  of  construction.6  And  an 
architect  engaged  to  prepare  plans  for  remodeling  and  to  superintend 
the  work  may  recover  on  quantum  meruit  for  services  rendered  be- 
fore the  destruction  of  the  building  by  fire,  though  the  fire  made  it  im- 
possible to  go  on  with  the  improvement.7 

4.  Recovery  Based  on  Percentage.  —  "While  the  compensation  paid 
is  usually  based  on  a  percentage  of  the  cost  of  the  work,8  where  it 


his   professional    capacity    as 

ect"   does   not   give   him   any 

recover    under    the    Eevised 

where  no  new  office  was  cre- 

no    express    promise    to    pay 

by  congressional  provision  or 

Mullett    r.    United    States, 

566,  14  Sup.  Ct.   190,  37  L. 


ices   "in 
an   arehit 
right    to 
Statutes, 
ated    and 
was  made 
otherwise 
150   U.   S 
ed.  1184. 

3.  La.  —  Sully  V.  Pratt,  106  La.  601, 
31  So.  161.  Mass.  —  Kutts  r.  Pelby,  20 
Pick.  65.  Minn. — Marcotte  v.  Beaupre, 
15  Minn.  152.  N.  Y.  —  Hill  V.  Sheffield, 
117  N.  Y.  Supp.  99;  Wandelt  f.  Cohen, 
15  Misc.  90,  36  N.  Y.  Supp.  811.  Tex. 
Houston  r.  Glover,  40  Tex.  Civ.  App. 
177,  89  S.  W.  425;  Emerson  V.  Kneezell 
(Tex.  Civ.  App.),  62  S.  W.  551. 

See  School  Dist.  v.  Fiske,  61  Neb.  3, 
84  N.  W.  401:  Fiske  V.  School  Dist.,  5S 
Neb.  163,  78  X.  W.  392  (where  contract 
for  plans  was  made  although  no  money 
was  available  for  construction).  See 
also  Maas  V.  Hernandez,  48  La.  Ann. 
264,  19  So.  269  (as  to  right  of  builder 
to  recover  when  he  prepared  the 
plans) ;  Fuller  v.  Craig,  45  Hun  594,  10 
N.  Y.  St.  108  (as  to  discharge  before 
completion  of  plans). 

4.  Canfield  V.  Johnson,  144  Pa.  61, 
22  Atl.  974. 

5.  U.  S.  —  Tillev  v.  Cook  Countv, 
103   U.    S.    155,    26   L.   ed.    374.     la. — 


Driscoll  r.  Independent  School  Dist.,  61 
Iowa  426,  16  N.  W.  291.  Mass. —  Ben- 
ton r.  Springfield  Y.  M.  C.  A.,  170  Mass. 
534,  49  N.  E.  928,  64  Am.  St.  Kep.  320. 
Mo.  —  Allen  v.  Bowman,  7  Mo.  App.  29. 

6.  Havens  v.  Donahue,  111  Cal.  297, 
43  Pac.  962,  holding  that  the  cost  of 
construction  as  far  as  the  building  had 
proceeded  at  the  time  of  termination 
of  the  employment  was  not  the  proper 
basis. 

Eedundant  Plea.  —  If  the  employer 
(e.  g.,  a  public  •  commission)  had  the 
absolute  right  to  discharge  plaintiff 
with  or  without  reason,  allegations  in 
an  answer  which  admits  plaintiff's  dis- 
charge, traverses  reasons  alleged  in 
complaint  and  sets  up  the  reason  are 
immaterial  or  redundant.  Shipman  V. 
State,  43  Wis.  381. 

7.  Wolf  v.  Altmeyer,  8  Pa.  Dist.  408. 

g.  cal.  —  De  Prosse  V.  Royal  Eagle 
Distilleries  Co.,  135  Cal.  408,  67  Pac. 
502;  Havens  V.  Donahue,  111  Cal.  297, 
43  Pac.  962;  Fitzhuerh  v.  Mason,  2  Cal. 
App.  220,  83  Pac.  282.  Ind.— Weather- 
hogg  V.  Jasper  County,  158  Ind.  14,  62 
N.  E.  477.  La.  —  Moore  V.  Howard,  18 
La.  Ann.  635.  Minn. —  Marcotte  V. 
Beaupre.  15  Minn.  152.  N.  Y.  —  Israels 
r.  McDonald,  123  App.  Div.  63,  107  N. 
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is  to  be  regulated  by  the  "estimated  cost,"  the  architect's  own  esti- 
mates are  not  the  basis  of  recovery,9  but  the  reasonable  cost  of  the 
building  according  to  the  plans  and  specifications.10 

5.  Acceptance  of  Plans  Based  on  Limitation  of  Cost.  —  So  also 
when  the  plans  are  accepted  on  condition  that  the  structure  can  be 
erected  for  a  specific  sum,  or  for  a  sum  not  to  exceed  a  fixed  amount, 
the  architect's  right  of  recovery  must  be  based  on  the  performance  of 
such  condition.11     But  where  the  estimate  is  that  the  cost  will  be 


Y.  Supp.  826;  Davis  V.  New  York 
Steam  Co.,  33  App.  Div.  401,  54  N.  Y. 
Supp.  78. 

An  architect  named  in  a  building 
contract  can  recover  on  quantum 
meruit  the  amount  of  the  usual  commis- 
sion. Footner  v.  Joseph,  5  L.  C.  Jur. 
225,  11  L.  C.  Kep.  94,  7  Quebec  Q.  B. 
478,  reversing  3  L.  C.  Jur.  233. 

See  as  to  survival  of  action  in  event 
of  architect's  bankruptcy  Emden  V. 
Carte,  17  Ch.  Div.  768,  51  L.  J.  Ch.  41, 
44  L.  T.  N.  S.  636,  affirming  17  Ch.  Div. 
169,  50  L.  J.  Ch.  492,  44  L.  T.  N.  S.  344, 
29  W.  E.  600;  and  in  event  of  archi- 
tect's death.  Stubbs  r.  Halywell  E. 
Co.,  36  L.  J.  Ex.  166,  L.  E.  2  Exch.  311, 
16  L.  T.  631. 

9.  Sully  V.  Pratt,  106  La.  601,  31 
So.  161;  Scott  V.  Maier,  56  Mich.  554, 
23  N.  W.  218,  56  Am.  Eep.  402  (not- 
withstanding a  custom  of  which  the 
owner  is  ignorant). 

A  complaint  alleging  that  plaintiff 
made  sketches,  plans,  elevations  and 
specifications  and  procured  bids  for 
same  at  the  request  and  by  the  direc- 
tion of  the  defendant,  and  that  de- 
fendant promised  to  pay  therefor  2% 
per  cent  of  the  cost  of  the  buildings, 
which  percentage  amounted  to  $250, 
and  that  defendant  never  paid  the 
same  and  claims  $300  damages,  is  not 
bad  on  demurrer  on  the  ground  that  it 
fails  to  allege  when,  by  whom  or  how 
the  cost  was  to  be  estimated,  nor  how 
much  the  estimated  cost  was,  or  that 
any  estimate  had  been  made  by  any 
person,  or  when  the  defendant  was  to 
pay  plaintiff,  or  that  any  demand  had 
been  made  of  the  2%  per  cent  of  any 
estimate   of  the  cost   of  the  buildings. 

vol.  n 


Lambert   r.   Sanford,   55   Conn.   437,   12 
Atl.  519. 

10.  Lambert  v.  Sanford,  55  Conn. 
437,  12  Atl.  519. 

Uncertain  Allegation.  —  Where  on 
judgment  on  a  demurrer  it  was  held 
that  the  plaintiff  if  entitled  to  recover 
would  be  entitled  to  quantum  valebat 
for  his  plan  of  the  south  wing  in  addi- 
tion to  his  percentage  on  the  cost  of 
construction  of  the  building  of  which 
he  superintended  the  construction,  on 
answering  over  an  answer  which 
pleads  payment  generally  for  all  serv- 
ices up  to  the  time  of  plaintiff's  dis- 
charge, and  specially  that  he  was  paid 
his  percentage  on  the  cost  of  the  en- 
tire building  except  the  south  wing,  is 
uncertain  and  evasive.  "An  answer 
of  payment,  partial  or  total,  should 
plead  the  amount  paid,  especially 
.  .  .  in  a  case  where  the  amount 
payable  is  dependent  on  another 
amount  also  traversable."  An  answer 
containing  the  first  averment  would  be 
made  more  definite  and  certain  on  mo- 
tion, and  hence  it  would  not  be  proper 
to  allow  such  averment  to  be  made  by 
amendment.  Shipman  V.  State,  43  "Wis. 
381. 

Allegations  Not  Sufficient  as  Coun- 
terclaim. —  Shipman  v.  State,  43  Wis. 
381. 

11.  Cal.  —  Hall  v.  Los  Angeles 
County,  74  Cal.  502,  16  Pac.  313.  111. 
Ada  St.  M.  E.  Church  v.  Garnsey,  66 
111.  132.  Md.  — Williar  v.  Nagle,  109 
Md.  75,  71  Atl.  427,  16  Am.  &  Eng. 
Ann.  Cas.  982.  Mo.  —  Kurfiss  v.  Mar- 
tin, 130  Mo.  App.  469,  110  S.  W.  32; 
Maack  v.  Schneider,  57  Mo.  App.  431. 
N.  Y.  — Horgan  v.  New  York  City,  114 
App.  Div.  555,  100  N.  Y.  Supp.  68.  Tex. 
Emerson  v.  Kneezell   (Tex.  Civ.  App.), 
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"about"  a  certain  amount,12  the  right  to  recover  depends  upon 
whether  the  estimate  is  reasonably  near  the  actual  cost.13  And  where 
plans  which  first  called  for  an  excessive  amount  are  altered  and 
brought  within  the  stipulated  cost  there  may  be  a  recovery.14  The 
owner  may,  however,  subsequently  waive  the  condition,  as  by  accept- 
ing plans  for  a  building  to  exceed  in  cost  the  stipulated  sum.15 

6.  Compensation  Dependent  on  Conditions.  —  When,  however,  the 
right  to  compensation  depends  upon  the  approval  of  the  plans,16 
or  is  conditional  on  securing  title  to  the  property,17  or  upon  the  use 
of  the  plans,ls  the  right  to  recover  rests  on  the  fulfillment  of  the 
condition.19 

7.  Competitive  Plans.  —  Where  plans  are  to  be  submitted  in  com- 
petition, with  the  provision  that  the  architect  submitting  the  accepted 
plan  is  to  be  made  superintendent  of  construction,  a  refusal  to  make 
the  successful  architect  superintendent  gives  him  a  right  of  action 
for  damages  for  breach  of  the  agreement.20     But  where  a  prize  or 


62  S.  W.  431.    Wash.  —  Graham  v.  Bell- 
Irving,  46  Wash.  607,  91  Pac.  8. 

But  see  Chappell  v.  Xolan,  38  Nova 
Scotia  74;  Hutchinson  v.  Conway,  34 
Nova  Scotia  554. 

12.  Smith  V.  Dickey,  74  Tex.  61,  11 
S.   W.   1049. 

13.  Ga.  —  Feltham  v.  Sharp,  99  Ga. 
260,  25  S.  E.  619.  Md.  —  Williar  r. 
Nagle,  109  Md.  75,  71  Atl.  427,  16  Am. 
&  Eng.  Ann.  Cas.  982.  Mo.  —  Wees  v. 
Warren,   72   Mo.   App.  641. 

14.  Marquis  V.  Lauretson,  76  Iowa 
23,  40  N.  W.  73;  Chappell  v.  Nolan 
Bros.  &  Co.,  38  Nova  Scotia  74.  See, 
however,  Kurfiss  V.  Martin,  130  Mo. 
App.  469,  110  S.  W.  32,  where  the  archi- 
tect was  to  prepare  plans  for  a  house, 
the  cost  of  which  was  not  to  exceed 
$10,000.  The  plans  when  drawn  would 
havo  cost  considerably  in  excess  of  that 
sum;  whereupon  the  intention  to  build 
was  abandoned.  Subsequently  the 
plans  were  changed  and  a  cheaper 
building  arranged  for.  In  an  action  for 
services,  a  verdict  based  upon  the  first 
plans  was  reversed. 

15.  Hall  v.  Parry  (Tex.  Civ.  App.), 
118  S.  W.  561. 

16.  Mass.  —  Benton  V.  Springfield  Y. 
M.  C.  A.,  170  Mass.  534,  49  N.  E.  928, 
64  Am.  St.  Bep.  320.  Pa.  —  MeCaul's 
Estate,  206  Pa.  506,  56  Atl.  26.  Eng.— 
Moffatt  V.  Dickinson,  13  C.  B.  543,  76 
E.  C.  L.  543. 

17.  Link  v.  Westerman,  80  Mo.  App. 
592. 


Lapse  of  Action.  —  A  declaration  for 
services  as  architect  which  alleges  that 
the  plaintiff  was  to  lay  out  land  for 
building  purposes  and  to  perform  other 
services  in  connection  therewith  and 
agreeing  to  pay  when  the  plats  were 
sold  for  building  purposes,  and  alleg- 
ing that  they  were  not  sold  and  that 
the  party  with  whom  thp  contract  was 
made  died  without  such*  a  disposal,  an 
action  will  not  lie  against  the  repre- 
sentatives of  the  deceased.  Moffatt  r. 
Laurie,  15  C.  B.  583,  24  L.  J.  C.  P.  56, 

1  Jur.  N.  S.  283,  3  Wkly.  Eep.  252,  80 
E.  C.  L.  583. 

18.  Geddis  v.  Greene  County,  20  Ind. 
App.  274,  50  N.  E.  581. 

19.  When  Defense  Has  Affirmative. 
In  an  action  for ' architect  s  fees,  etc., 
where  the  rendition  of  the  service  and 
the  amount  of  plaintiff's  claim  were  ad- 
mitted by  defendant,  who  set  up  by 
way  of  defense  two  items  of  indebt- 
edness to  a  third  party  which,  prior 
to  the  commencement  of  the  action,  had 
been  assigned  to  defendant,  the  de- 
fendant has  the  affirmative  of  the  is- 
sue. Bodine  v.  Andrews,  47  App.  Div. 
495,  62  N.  Y.   Supp.   385. 

20.  Walsh  v.  St.  Louis  Expo.  &  M. 
H.  Assn.,  101  Mo.  534,  14  S.  W.  722; 
Walsh  v.  St.  Louis  Expo.  &  M.  H.  Assn., 
16   Mo.  App.  502,  affirmed,  90  Mo.   459, 

2  S.   W.   *42. 

In  an  action  for  services  as  an  archi- 
tect, where  the  answer  after  a  denial 
of  hiring  alleges  that  after  plaintiff  had 
submitted  his  plans,  he,  with  the  con- 

Voi.  n 
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premium  merely  is  to  be  awarded  to  the  chosen  plan,  no  action  for 
failure  to  employ  the  architect  making  it  will  lie  ;21  nor  has  such 
architect  any  right  of  recovery  whatsoever  until  his  plan  is  chosen.22 
He  cannot  after  receiving  the  premium  recover  the  plan.23 

8.  Substantial  Compliance  Requisite.  —  If  the  architect  substan- 
tially performs  his  part  of  the  contract,24  or  if,  having  performed 
part,  the  balance  is  waived  or  prevented  by  the  other  party,  who 
accepts  or  appropriates  the  part  performed,  he  may  sue  upon  the 
contract  and  recover  for  what  was  performed  according  to  the  con- 
tract price.25  But  where  the  action  is  for  the  value  of  the  service 
rendered,  the  recovery  is  without  reference  to  the  contract.26  No 
recovery  can  be  had  for  defective  plans.27  It  is  sufficient  that  he 
exercise  ordinary  skill  and  care,  in  the  light  of  present  knowledge, 
in  the  preparation  of  the  plans.28 

9.  Compensation  for  Extra  Work.  —  When  extra  work  is  required 
by  the  owner,  a  recovery  may  be  had  therefor  in  assumpsit,  at  the 
contract  rate.29  An  architect  who  furnishes  plans  and  specifications 
under  a  contract  at  a  stipulated  price,  and  after  their  acceptance 
furnishes  new  plans  on  order,  for  a  different  structure,  may  recover 
for  such  second  set  in  addition  to  the  price  agreed  upon  for  the  first 
set.30 

10.  Delivery  of  Drawings  Necessary.  —  An  architect  can  recover 
for  drawings  only  after  he  has  delivered  them  to  the  owner.31  Where 
plans  have  been  filed  in  a  public  department,  the  architect  has  no 


sent  of  defendant,  waived  and  aban- 
doned any  claim  or  right  to  become 
the  architect  and  superintendent  of 
buildings  under  and  by  virtue  of  cer- 
tain resolutions  set  up,  a  claim  cannot 
be  first  made  on  appeal  that  by  such 
plea  of  waiver  and  abandonment  it 
admits  a  right  had  accrued  to  plain- 
tiff to  become  architect  and  superin- 
tendent of  the  building.  Walsh  v.  St. 
Louis  Expo.  &  M.  H.  Assn.,  101  Mo. 
534,  14  S.  W.   722. 

21.  Tilley  v.  County  of  Cook,  103  U. 
S.  155,  26  L.  ed.  374. 

22.  Audsley  v.  New  York  City,  74 
Fed.  274,  38  U.  S.  App.  689,  20  C.  C. 
A.  426. 

23.  U.  S.  —  Tilley  v.  Cook  County, 
103  U.  S.  155,  26  L.  ed.  374;  Smith- 
meyer  v.  United  States,  25  Ct.  CI.  481, 
affirmed,  147  U.  S.  342,  13  Sup.  Ct.  321, 
37  L.  ed.  196.  Mo.  — Walsh  v.  St. 
Louis  Expo.  &  M.  H.  Assn.,  101  Mo. 
534,  14  S.  W.  722.  Pa.  —  Windrim  V. 
Philadelphia,  9  Phila.  550. 

24.  Wilson  V.  Bauman,  80  111.  493. 

25.  Wilson  V.  Bauman,  80  111.  493; 
Holmes  V.  Stummel,  24  111.  370. 

26.  Wilson  v.  Bauman,  80  111.  493. 

Vol.  II 


27.  Dunne  v.  Eobinson,  53  Misc. 
545,  103  N.  Y.  Supp.  878. 

28.  la.  —  Smothers  v.  Hanks,  34 
Iowa  286,  11  Am.  Eep.  141.  Me. — 
Coombs  v.  Beede,  89  Me.  187,  36  Atl. 
104,  56  Am.  St.  Eep.  406.  Mich. — 
Chapel  v.  Clark,  117  Mich.  638,  76  N. 
W.  62,  72  Am.  St.  Eep.  587.  Pa. — 
Johnson  v.  Wanamaker,  17  Pa.  Super. 
301.  Wis.  —  Shipman  v.  State,  43  Wis. 
381. 

But  see  Nivor  v.  Nash,  7  Wash.  558, 
35  Pac.  380,  holding  that  the  repre- 
sentations made  by  the  architect 
amounted  to  a  warranty. 

29.  Harrison  v.  McLaughlin,  108  Md. 
427,  70  Atl.  424.  See  also  Atchison  v. 
McKinnie,  233  111.   106,   84  N.   E.  208. 

30.  Fitzgerald  V.  Walsh,  107  Wis. 
92,  82  N.  W.  717,  81  Am.  St.  Eep.  824. 

31.  Hill  V.  Sheffield,  117  N.  Y.  Supp. 
99,  where  the  plaintiff  relied  upon  a 
rule  of  the  American  Institute  of 
Architects  to  the  contrary,  of  which 
the  owner  was  not  cognizant. 

After  such  drawings  have  been  paid 
for  they  become  the  property  of  the 
owner,  who  may  maintain  an  action  for 
their  recovery.     Gibbon  v.  Pease,  1  K. 
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cause  of  action  against  one  who   copies  them  for  the  purpose  of 
erecting  another  building  in  accordance  therewith.32 

C.  Authority  To  Bind  Owner.  —  Within  the  limitations  of  the 
contract,33  the  owner  is  liable  for  work  ordered  by  the  architect.34 
This  does  not  confer  authority  to  make  changes  in  the  original  plans 
or  to  bind  the  owner  for  extra  work,35  or  to  waive  provisions  of  the 
contract  so  as  to  release  the  builder  from  any  of  its  provisions,36 
unless  the  same  be  conferred  by  necessary  implication,37  or  the 
owner  consents  to  the  departure.38 

D.  No  Recovery  for  Double  Employment.  —  An  architect  who 
without  the  knowledge  and  consent  of  his  employer  arranges  for 
commissions  on  material  sold  to  his  employer,  the  bills  for  which  he 
is  required  to  approve,  cannot  recover  thereunder,  such  agreement 
being  void  as  against  public  policy.39  And  in  an  action  for  services  ren- 
dered by  the  architect  it  is  proper  to  consider  a  claim  by  the  owner 
for  damages,  because  the  architect  received  loans  from  the  builder, 
and  was  in  general  negligent  in  preserving  his  employer's  interests.40 


B.  810,   2   Am.   &  Eng.   Ann.   Cas.   713. 
To  same  effect  see  Moffat  v.  Scott,  8  L. 

C.  Jur.   310. 

32.  Wright  r.  Eisle,  86  App.  Div. 
356,  83  N.  Y.  Supp.  987.  See  Walsh  r. 
St.  Louis  Expo.  &  M.  H.  Assn.,  101  Mo. 
534,  14  S.  W.  722  (as  to  competitive 
plans  for  which  a  premium  has  been 
paid);  Windrim  V.  Philadelphia,  9 
Phila.   (Pa.)   550. 

33.  Teakle  V.  Moore,  131  Mich.  427. 
91  N.  W.  636;  Halsey  v.  Waukesha 
Springs  Sanitarium,  125  Wis.  311,  104 
N.  W.  94.  110  Am.  St.  Rep.  838.  See 
the  title  "Principal  and  Agent." 

34.  Teakle  v.  Moore,  131  Mich.  427, 
91  N.  W.  636;  Moon  v.  Guardians  of 
Poor,  3  Bingh.  N.  C.  814,  32  E.  C.  L. 
336. 

35.  Cal.  —  Grav  v.  La  Societe  Fran- 
caise,  etc.,  131  Cal.  566,  63  Pac.  848. 
Conn.  —  Starkweather  v.  Goodman,  48 
Conn.  101,  40  Am.  Eep.  152.  D.  C.  — 
Fontano  r.  Bobbins,  22  App.  Cas.  253. 
Ga.  — Mallard  v.  Moody,  105  Ga.  400, 
31  S.  E.  45.  111.— Adlard  v.  Muldoon, 
45  111.  193;  McKev  v.  Nelson,  43  111. 
App.  456.  Ky.  — Watts  r.  Metealf,  66 
S.  W.  824.  Md.  —  Baltimore  Cem.  v. 
Coburn,  7  Md.  202.  Mass.  —  Mcintosh 
V.  Hastings,  156  Mass.  344,  31  N.  E. 
288;  Stuart  v.  Cambridge,  125  Mass. 
102.  N.  Y.— Richard  V.  Clark,  43  Misc. 
622,  88  N.  Y.  Supp.  242.  S.  C.  —  Dnv 
v.  Pickens  Count v,  53  S.  C.  46,  30  S.  E. 
681.  W.  Va.  —  Charleston  Lumb.  Co.  v. 
Friedman,  64  W.  Va.  151,  61  S.  E.  815. 
Wis.  —  Foeller  v.  Heintz,  137  Wis.  169, 


118  X.  W.  543;  Wagner  Co.  v.  Cawker, 
112  Wis.  532,  88  N.  W.  599.  Eng.— Rex 
v.  Peto,  1  Y.  &  J.  37;  Cooper  v.  Lang- 
don,  9  Mees.  &  W.  60. 

See,  however,  Erskine  V.  Johnson,  23 
Neb.  261,  36  N.  W.  510,  in  which  it 
was  held  that  if  by  reason  of  an  er- 
ror in  the  plans  and  specifications, 
changes  are  necessary  at  an  increased 
expense,  and  are  made  by  direction  of 
the  architect  who  has  the  supervision 
and  control  of  the  work,  in  order  to 
enable  the  contractor  to  complete  his 
contract,  the  owner  will  be  liable  to 
the  contractor  for  the  extra  cost. 

36.  Charleston  Lumb.  Co.  r.  Fried- 
man, 64  W.  Ya.  151,  61  S.  E.  815,  as 
to  release  from  payment  of  damages 
for  non-completion.  But  see  Vanderhoof 
v.  Shell,   42  Ore.  578,  72  Pac.   126. 

37.  Gibson  Countv  v.  Motherwell 
Iron  Co.,  123  Ind.  36*4,  24  N.  E.  115; 
Norcross  V.  Wvman,  187  Mass.  25,  72 
N.  E.  347. 

38.  Schnaier  r.  Nathan,  49  App.  Div. 
298,  63  N.  Y.  Supp.  38. 

39.  Atlee  v.  Fink,  75  Mo.  100,  42 
Am.  Rep.  3S5. 

40.  Gilman  V.  Stevens,  54  How.  Pr. 
(N.  Y.)  197.  See  also  Norris  v.  Day,  4 
Y.  &  C.  575,  10  L.  J.  Exch.  43,  that 
one  who  makes  use  of  his  situation  to 
obtain  benefits  for  himself,  which  in 
justice  he  ought  to  give  to  his  em- 
ployer, will  be  treated  as  a  trustee,  and 
furthermore,  there  might  be  cases  when 
the  abuse  of  a  trust  would  raise  a  set- 
off at  law. 
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A  contract  based  upon  plans  adopted  and  induced  by  fraudulent 
representation  of  the  architect  may  be  rescinded.*1  Where,  how- 
ever, the  owner  has  knowledge  of  the  fact  that  the  architect's  con- 
nection with  the  builder  might  result  in  a  conflict  of  interest,  he 
would  have  no  defense  for  that  reason  to  a  claim  for  services  ren- 
dered.42 

E.  Misrepresenting  Authority.  —  An  architect  who  misrepre- 
sents his  authority  and  right  to  bind  the  owner  is  personally  liable 
for  material  furnished  by  reason  of  his  statements.43 

F.  Action  Against  Architect.  —  1.  Defective  Plans.  —  An  archi- 
tect employed  to  prepare  and  furnish  plans  for  the  construction  of 
a  building  is  liable  in  damages  for  defects  arising  from  such  plans 
being  defective,  inadequate  or  improper.44 


41.  Hall  v.  Los  Angeles  County,  74 
Cal.  502,  16  Pac.  313.  See  Vickery  v. 
Kitchie,  202  Mass.  247,  88  N.  E.  835. 

42.  Shaw  v.  Andrews,  9  Cal.  73. 

43.  Eandell  v.  Trimen,  18  C.  B.  786, 
86  E.  C.  L.  786. 

A  declaration  stated  that  the  defend- 
ant, who  was  employed  as  architect 
by  A  and  others  to  superintend  the 
building  of  a  church,  falsely  and  fraud- 
ulently represented  and  pretended  that 
he  was  authorized  by  A  to  order,  and 
did  order  stone  of  plaintiffs  for  the 
building  of  said  church  for  and  on  ac- 
count of  and  to  be  charged  to  A,  and 
that  the  plaintiffs,  relying  on  said  rep- 
resentation of  defendant  and  believing 
that  the  defendant  had  authority  from 
A  to  order  said  stone  for  the  said 
building  for  and  on  account  of  and  to 
be  charged  to  A,  delivered  the  said 
stone  so  ordered  as  aforesaid,  and  the 
same  was  used  in  the  building  of  said 
church;  whereas  in  truth  and  in  fact 
the  defendant  was  not,  as  he  well 
knew,  authorized  by  said  A  to  order 
the  said  stone,  or  any  stone,  for  or  on 
account  of,  or  to  be  charged  to  the 
said  A,  but  then  very  well  knew  that 
said  representation  was  false.  That 
said  A  having  refused  to  pay  for  said 
stone,  and  the  same  being  wholly  un- 
paid for,  the  plaintiff  trusting  in  the 
said  representation  sued  the  said  A  for 
the  price  of  the  said  stone,  which  said 
A  defended  and  denied  his  liability 
thereon;  which  cause  came  on  to  be 
tried  and  a  verdict  rendered  therein  in 
favor  of  said  A  by  reason  of  the  fact 
that  this  defendant  not  having  been 
authorized  by  said  A  to  order  said 
etone  for  or  on  account  of,  or  to  be 
charged  to  A,  and  judgment  was  after- 
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wards  signed  against  this  plaintiff; 
whereupon  and  by  reason  of  the  prem- 
ises, plaintiffs  not  only  lost  the  said 
price  of  the  said  stone,  which  had  not 
yet  been  paid,  but  also  had  expended 
and  become  liable  to  pay  divers  largo 
sums  of  money,  to  wit,  £200,  in  unsuc- 
cessfully suing  said  A,  and  also  had 
become  and  were  liable  and  bound  to 
pay  the  further  sum  of  £65  8s.  to  the 
said  A  for  his  costs  in  defending  the 
action.  This  was  held  to  disclose  a 
good  cause  of  action,  and  that  the 
plaintiff  was  entitled  to  recover  the 
value  of  the  goods  delivered,  and  the 
costs  he  was  compelled  to  pay  in  the 
action  against  the  owner.  Kandell  v. 
Trimen,  18  C.  B.  786,  86  E.  C.  L.  786. 

44.  la.  —  Schreiner  v.  Miller,  67 
Iowa  91,  24  N.  W.  738,  56  Am.  Rep. 
339.  Neb.  —  Erskine  V.  Johnson,  23 
Neb.  261,  36  N.  W.  510,  where  errors 
resulted  in  increased  cost  of  structure. 
N.  Y.  — Hubert  v.  Aitken,  15  Daly  237, 
2  N.  Y.  Supp.  711,  5  N.  Y.  Supp.  839, 
affirmed  123  N.  Y.  655,  25  N.  E.  954. 
Tex.  —  Larrimore  v.  Comanche  County 
(Tex.  Civ.  App.),  32  S.  W.  367.  Wash. 
Niver  v.   Nash,   7    Wash.   558,  35    Pac. 

380.  Wis.  —  Shipman  v.  State,  43  Wis. 

381.  Eng. —  David  v.  McDonald,  8  L. 
C.  Jur.  44,  where  cost  of  structure  was 
increased. 

And  see  Louisiana  Molasses  Co.  o. 
Le  Sassier,  52  La.  Ann.  2070,  28  So. 
217  (where  the  architect  also  subse- 
quently became  the  contractor) ;  Colum- 
bus Co.  v.  Clowes  (1903),  1  K.  B. 
(Eng.)  244  (as  to  liability  where  thera 
were  defects,  and  the  building  was  not 
erected  owing  to  lack  of  funds).  Seo 
also  Royal  Elec.  Co.  v.  Wand,  9  Quebec 
Super.  Ct.  117,  as  to  liability  of  archi- 
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2.  Liability  for  Lack  of  Reasonable  Care.  —  "Where  superintending 
of  construction  is  one  of  the  architect's  duties  he  is  only  liable  to 
the  owner  for  damages  resulting  from  the  failure  to  exercise  rea- 
sonable care  and  diligence,  regarding  such  construction,46  or  for  is- 
suing improper  certificates  thereon.48 

G.  Plans  for  Prohibited  Structure.  —  "While  the  preparation  of 
plans  by  an  architect  containing  features  which  are  prohibited  by 
statute  might  render  him  liable  in  an  action  for  damages  by  his  em- 
ployer,47 no  action  will  lie  where  such  features  are  abandoned  during 
construction.48  Where  with  the  knowledge  of  such  violation  the 
plans  are  accepted  and  approved  by  the  owner,  he  has  no  cause  of 
action,49  even  when  the  architect  has  given  bond  to  indemnify  such 
owner  for  any  loss  incurred  by  reason  of  the  location  of  the  house 
according  to  the  plans.80 

H.  Right  of  Architect  to  Mechanic's  Lien.81 

II.  BUILDERS.  —  A.  Recovery  Under  the  Contract.  —  1.  Entire 
Contract.  — •  If  the  contract  be  entire  in  its  nature  no  recovery  can 
be  had  thereon  until  it  is  fully  performed,52  and  an  averment  of  per- 


tcct  to  builder  against  whom  the  owner 
has  recovered  damages  for  defects  in 
construction. 

45.  111.  — Stewart  v.  Boehme,  53  111. 
App.  4G3.  N.  Y.  —  Peterson  t\  Eawson, 
34  N.  Y.  370;  Straus  V.  Buchman,  96 
App.  Div.  270,  89  N.  Y.  Supp.  226, 
affirmed  184  N.  Y.  545,  76  N.  E.  1109; 
Hubert  v.  Aitken,  15  Daly  237,  2  N.  Y. 
Supp.  711,  5  N.  Y.  Supp.  839,  affirmed 
123  N.  Y.  655,  25  N.  E.  954.  Wis.— 
Shipman  v.  State,  43  Wis.  381.  Can.— 
Badgley  V.  Dickson,  13  Ont.  App.  494; 
Grant  v.  Dupont,  8  Brit.  Col.  7,  affirmed 
8  Brit.  Col.  223. 

See,  however,  Lotholz  v.  Fiedler,  59 
111.  App.  379;  Pierson  v.  Tyndall  (Tex. 
Civ.  App.),  28  S.  W.  232. 

46.  Irving  V.  Morrison,  27  U.  C.  C.  P. 
242.  See,  however,  Yigeant  v.  Scully, 
20  111.  App.  437. 

47.  Saint  Jean  v.  Strubbe,  27  Que- 
bec Super.  Ct.  266. 

48.  Saint  Jean  v.  Strubbe,  26  Que- 
bec Super.  Ct.  266. 

49.  Bodine  V.  Andrews,  47  App.  Div. 
495,  62  N.  Y.  Supp.  385;  Saint  Jean  v. 
Strubbe,  27  Quebec  Super.  Ct.  266. 

50.  Bodine  V.  Andrews,  47  App.  Div. 
495,  62  N.  Y.  Supp.  385. 

51.  Friedlander  v.  Taintor,  14  N.  D. 
393,  104  N".  W.  527,  9  Am.  &  Eng.  Ann. 
Cas.  96.  And  see  the  title  "Mechan- 
ics' Liens." 

52.  Ala.  —  Partridge  v.  Forsythe,  29 
Ala.  200.  Ark.  —  Manuel  v.  Campbell, 
3  Ark.  324.     See,  however,  Bertrand  v. 


Byrd,  5  Ark.  651.  Colo.  —  Charles  v. 
Hallack  Lumb.  Co.,  22  Colo.  283,  43 
Pac.  548;  Walling  v.  Warren,  2  Colo. 
434;  Cochran  v.  Balfe,  12  Colo.  App.  75, 
54  Pac.  399;  McGonigle  v.  Klein,  6 
Colo.  App.  306,  40  Pac.  465.  Conn.— 
Coburn    v.    Hartford,     38     Conn.     290. 

D.  C. — Hammond  v.  Miller,  2  Mackey 
145.  Ga. — Hunnicutt  v.  Van  Hoose,  111 
Ga.  518,  36  S.  E.  66;  Broxton  v.  Nelson, 
103  Ga.  327,  30  S.  E.  38,  68  Am.  St. 
Rep.  97;  Freeman  v.  Greenville  Masonic 
Lodge,  22  Ga.  184.  Ind.  — Krause  v. 
Board  of  Trustees,  162  Ind.  278,  70  N. 

E.  264,  102  Am.  St.  Rep.  203,  65  L. 
R.  A.  111.  la.  —  Dibol  v.  Minott,  9 
Iowa  403.  Ey.— Allen  v.  Sanders,  7  B. 
Mon.  593;  Morford  v.  MasT;in,  6  T.  B. 
Mon.  609,  17  Am.  Dec.  168.  Mich. — 
Hanley  V.  Walker,  79  Mich.  607,  45  N. 
W.  57,  8  L.  R.  A.  207.  Miss.— Wooten 
v.  Read,  2  Smed.  &  M.  585.  N.  H.  — 
Britton  V.  Turner,  6  N.  H.  481,  26  Am. 
Dec.  713.  N.  J. — Grassman  v.  Bonn, 
32  N.  J.  Eq.  43.  N.  Y.— Smith  v. 
Brady,  17  N.  Y.  173,  187,  72  Am.  Dec. 
442;  Crane  v.  Knubel,  43  How.  Pr. 
389;  Stagg  v.  Munro,  8  Wend.  399;  Cun- 
ningham v.  Jones,  3  E.  D.  Smith  650, 
4  Abb.  Pr.  433,  affirmed,  20  N.  Y.  486; 
Alger  v.  Vanderpoel,  2  Jones  &  S.  161; 
Smith  V.  Clark,  5  N.  Y.  St.  165.  Ohio. 
Allen  t:.  Curies,  6  Ohio  St.  505.  Pa. — 
Miller  v.  Phillips,  31  Pa.  218.  Vt.— Kettle 
v.  Harvey,  21  Vt.  301.  Wis. — Manthev  v. 
Stock,  133  Wis.  107,  113  N.  W.  443; 
Vogt   V.   Hecker,   118   Wis.    306,   95   N. 
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formance  by  the  plaintiff,  as  well  as  full  proof  thereof,  is  necessary.53 

This  may  be  so  though  it  consist  of  several  distinct  and  independent 

items,64  or  be  payable  in  instalments.55    Failure  to  perform  is  a  suffi- 


W.  90;  Malbon  v.  Birney,  11  Wis.  107. 
Eng.  — Ellis  v.  Hamlen,  3  Taunt.  52, 
12  R.  R.  595. 

And  see  Blythe  v.  Poultney,  31  Cal. 
234. 

So  a  second  action  will  not  lie  though 
the  damages  asked  for  in  such  action 
are  beyond  the  jurisdiction  of  the 
court  in  which  the  first  action  was 
brought.  Broxton  v.  Nelson,  103  Ga. 
327,  30  S.  E.  38,  68  Am.  St.  Rep.  97. 
This,  however,  does  not  prevent  a  re- 
covery for  items  of  extra  work  which 
would  imply  a  second  contract.  Mad- 
den I?.  Smith,  28  Kan.  570. 

Does  Not  Include  Completion  by 
Other  Contractors.  —  This  does  not 
mean  that  the  entire  building  must  be 
completed  before  one  who  is  to  do  only 
a  portion  of  the  work  may  recover. 
Beinhauer  v.  Gleason,  15  N.  Y.  St.  227. 

Payment  of  Instalments  During  Con- 
struction.—  Where  a  contract  for  a 
building  is  made  in  which  the  time  of 
payment  and  amount  of  instalments 
is  undetermined  and  thereafter  another 
agreement  is  made  fixing  these,  and 
the  building  proceeds  beyond  the  point 
where  an  instalment  is  to  be  paid,  the 
builder  upon  demand  and  default  may 
sue.  Reynolds  v.  Welsh,  8  N.  Y.  St. 
404. 

In  Missouri  the  rule  applies  to  con- 
tracts for  personal  services  for  a  spe- 
cified time  or  specific  purpose,  but  not 
to  building  contracts.  Gregg  V.  Dunn, 
38  Mo.  App.  283;  Gruetzner  v.  Aude 
Furniture  Co.,  28  Mo.  App.  263.  See, 
however,  Lee  v.  Ashbrook,  14  Mo.  378, 
55   Am.   Dec.   110. 

Qualification.  —  A  building  contract 
providing  for  the  payment  of  an  en- 
tire sum  on  completion  of  the  building, 
with  a  provision  that  on  failure  of 
the  contractor  to  fully  perform  the 
contract  the  owner  might  take  pos- 
session thereof  and  complete  it  at  the 
contractor's  expense,  takes  it  out  of 
the  rule  governing  entire  contracts. 
Arndt  v.  Keller,  96  Wis.  274,  71  N.  W. 
651. 

Recovery  on  Contract  Exceeding  Debt 
Limit.  —  A  contract  for  a  public  build- 
ing, which  exceeds  the  limit  of  indebt- 
edness, is  void  only  as  to  that  por- 
tion which  exceeds  the   limit.     School 
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Town  of  Winamac  v.  Hess,  151  Ind. 
229,  50  N.  E.  81;  McPherson  v.  Foster, 
43  Iowa  48,  22  Am.  Rep.  215.  And 
see  Gay  v.  Lathrop,  6  N.  Y.  St.  603. 
See,  however,  Turney  v.  Town  of 
Bridgeport,  55  Conn.  412,  12  Atl.  520. 

53.  U.  S.  — Bush  v.  Jones,  144  Fed. 
942,  75  C.  C.  A.  582.  Ala.  —  Kirkland 
V.  Oates,  25  Ala.  465.  Ky.  —  Allen  v. 
Sanders,  7  B.  Mon.  593;  Morford  v.  Mas- 
tin,  6  T.  B.  Mon.  609,  17  Am.  Dec.  168. 
N.  Y.  —  Stagg  V.  Munro,  8  Wend.  399. 
S.  C.  —  Krog  v.  Rice,  1  Spear  333.  Va. 
Clark  v.  Franklin,  7  Leigh  1. 

In  Florida  a  party  may  aver  the  per- 
formance of  conditions  generally,  but 
Buch  averment  cannot  be  denied  gen- 
erally, it  being  necessary  to  specify 
the  condition  or  condition  precedent, 
the  performance  of  which  it  is  intended 
to  contest.  An  allegation  that  plain- 
tiff had  not  performed  and  carried  out 
his  contract  as  he  agreed  to  do,  is  too 
general  and  therefore  bad.  The  fur- 
ther averment  that  such  work  was  not 
performed  in  a  faithful  and  workman- 
like manner  does  not  relieve  the  plea 
of  the  same  objection.  Livingston  v. 
Anderson,   30   Fla.    117,    11    So.   270. 

Effect  of  Alleging  Performance. — 
Under  an  allegation  of  performance  a 
party  is  not  entitled  to  prove  facts  ex- 
cusing performance.  Fauble  v.  Davis, 
48  Iowa  462. 

When  Plea  of  Performance  Unneces- 
sary.—  Where,  however,  the  contract 
provides  for  an  amount  in  hand,  pay- 
ment thereof  may  be  demanded  with- 
out any  averment  of  performance. 
Allen  V.  Sanders,  7  B.  Mon.  (Ky.)  593. 
And  see  Lucas  v.  Snyder,  2  Greene 
(Iowa)  490. 

54.  McGowan  v.  United  States,  35 
Ct.  CI.  (U.  S.)  606;  Dibol  v.  Minott, 
9  Iowa  403. 

55.  Md.  —  Hannan  v.  Lee,  1  Har.  & 
J.  85.  N.  J.— School  Trustees  v.  Ben- 
nett, 27  N.  J.  L.  513,  72  Am.  Dec.  373. 
Vt.— Kettle  v.  Harvey,  21  Vt.  301,  in- 
stalments   payable    after    completion. 

See,  however,  Golden  Gate  Lumb.  Co. 
v.  Sahrbacher,  105  Cal.  114,  38  Pac. 
635;  Krog  v.  Rice,  1  Spear  (S.  C.) 
333. 

Intent  and  Subject-Matter  Controls 
Classification  —  To     decide     in     which 
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cient  answer.56  But  a  provision  in  the  contract  that  there  should  be 
no  legal  or  lawful  claims  outstanding  against  the  builder  is  no 
obstacle  to  recovery  unless  it  is  made  a  condition  to  the  right  of 
payment,87  the  remedy  if  any  injury  be  sustained  being  an  action  for 
damages.58  Neither  will  a  violation  of  a  provision  against  subletting 
defeat  the  builder's  right  of  recovery,  unless  the  contract  so  provides.5'J 
Particular  Allegations.  —  A  waiver  of  any  of  the  terms  of  the  contract 
cannot  be  relied  upon  unless  it  is  pleaded.60  The  same  is  true  of  a 
condition  precedent.61 


class  the  contract  is  to  be  placed,  the 
intent  of  the  parties  as  evidenced  by 
the  language  employed  and  the  subject- 
matter  of  the  contract  is  to  be  con- 
sidered. Ala. — Partridge  V.  Forsyth,  29 
Ala.  200.  Ga. — Ilunnicutt  V.  VanHoose, 
111  Ga.  518,  36  S.  E.  66;  Broxton  v. 
Nelson,  103  Ga.  327,  30  S.  E.  38,  68 
Am.  St.  Rep.  97.  la. — Dibol  v.  Minott, 
9  Iowa  403.  Ky. — Allen  v.  Sanders,  7 
B.   Mon.   593. 

Divisible  Contract. — Where  a  con- 
tract was  made  with  A  and  B  to  con- 
struct a  building  consisting  of  a  front 
building  and  an  ell  for  which  it  was 
agreed  to  pay  them  $750,  $450  due 
to  the  said  A  when  the  work  of  the 
front  is  complete,  and  the  rest  due  to 
B  when  the  work  of  the  ell  is  com- 
plete. "Upon  this  covenant  A  brought 
an  action  in  covenant  in  his  own  name 
for  the  $450  due  him  by  the  contract 
on  completion  of  the  front  building. 
The  declaration  makes  all  necessary 
averments  as  to  the  progress  and  com- 
pletion of  the  work  on  that  build- 
ing, .  .  .  but  alleged  only  the  non- 
payment of  the  $450  due  to  the  plain- 
tiff. .  .  .  The  plaintiff  also  moved 
to  amend  his  declaration  by  striking 
out  the  averments  as  to  the  comple- 
tion of  the  ell,  which  was  not  allowed." 
On  the  trial,  there  being  no  proof  as 
to  the  completion  of  the  ell  before  com- 
mencement of  the  suit,  the  court  on  mo- 
tion of  the  owners  instructed  the  jury 
to  find  as  in  a  case  of  a  non-suit.  It 
was.  held  that  as  the  interest  of  A 
and  B  in  the  covenant  for  payment 
was  separate  A  might  maintain  his 
Feparate  action.  That  the  averments 
of  the  completion  of  the  work  on  the 
ell  being  unnecessary,  they  should  have 
been  stricken  out  on  A's  motion,  but 
as  it  was  not  necessary  to  prove  them 
it  was  not  material  whether  they  were 
in  or  out  of  the  declaration.  That  the 
completion  of  the  work  on  the  ell  was 
not   a  condition   precedent   to   A's   re- 


covery and  that  he  had  his  right  of 
action  on  the  completion  of  his  part 
of  the  work.  Ford  v.  Bronaugh,  11  B. 
Mon.  (Ky.)  14.  And  see  the  title 
"Parties." 

56.  Hill  v.  School  Dist.,  17  Me.  316; 
Sickels  v.  Pattison,  14  Wend.  (N.  Y.) 
257. 

Where  A  agrees  with  the  county  to 
do  certain  work  on  the  construction  of 
a  county  building  and  B  also  makes 
a  separate  contract  with  the  county 
to  do  certain  iron  work  on  such  build- 
ing, the  county  in  its  contract  with  A 
providing  that  it  shall  "not  be  liable 
in  any  manner  to  A  for  delay  caused 
by  any  other  contractor,"  but  that 
A  must  look  "to  said  other  contractor 
for  remuneration,"  and  in  the  contract 
between  B  and  the  county  there  is 
a  provision  that  B  shall  not  delay  the 
builder  of  the  jail  and  B  having  knowl- 
edge of  the  contract  between  A  and 
the  county,  an  action  for  damages  for 
delay  and  hindrance  will  lie  by  A 
against  B,  and  that  there  is  sufficient 
consideration  of  privity  between  the 
parties  to  form  the  basis  of  such  ac- 
tion. Grant  v.  Diebold  Safe  &  Lock 
Co.,  77  Wis.  72,  45. N.  W.  951. 

Joining  Plea  of  Nonperformance 
With  Claim  for  Damages.  —  Where  a 
defendant  pleads  non-performance  as 
a  bar,  and  damages  for  non-perform- 
ance as  a  counterclaim,  he  may  by 
motion  be  compelled  to  elect  on  which 
he  will  stand,  or  in  default  of  such  a 
motion  he  is  at  liberty  to  make  such 
election  on  the  trial.  Alger  v.  Vander- 
poel,  2  Jones  &  S.   (N.  Y.)   161. 

57.  Beinhauer  v.  Gleason,  15  N.  Y. 
St.  227. 

58.  Beinhauer  r.  Gleason,  15  N.  Y. 
St.  227. 

59.  Beinhauer  v.  Gleason,  15  N.  Y. 
St.  227. 

60.  Essex  v.  Murray,  29  Tex.  Civ. 
App.  368,  68  S.   W.  736. 

61.  Escott  v.  White,  10  Bush  (Ky.) 
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2.  Severable  Contract.  —  If  the  work  to  be  performed  consists  of 
several  distinct  and  separate  items  and  the  sum  to  be  paid  is  appor- 
tioned to  each  item,  or  is  left  to  be  implied  by  law,62  the  failure  of 
a  distinct  part  will  not  void  the  remainder.63 

Action  Maintainable  as  Instalments  Completed.  —  If  under  the  agree- 
ment or  in  legal  operation  certain  sums  become  due  upon  the  per- 
formance of  certain  parts  of  the  work,  the  consideration  is  severable, 
and  an  action  may  be  maintained  for  such  particular  sums  on  per- 
formance of  the  separate  parts.64 

Effect  of  Price  Being  Apportioned.  —  The  same  rule  governs  if  the  price 
to  be  paid  is  clearly  and  distinctly  apportioned  to  different  parts  of 
what  is  to  be  performed,  although  the  latter  is  in  its  nature  single 
and  entire.65  Where  the  contract  is  subject  to  conditions,  or  is  de- 
pendent upon  the  execution  of  another  contract,  or  where  the  pay- 
ment is  not  specially  deferred  to  the  completion  of  the  undertaking, 
the  contract  is  apportionable,  and  in  case  of  accident  rendering  the 
completion  of  the  contract  impossible  the  contractor  is  entitled  to 
pro  rata  pay  for  his  work.66 

3.  Modified  Contract.  —  If  the  contract  is  modified  and  is  per- 
formed as  modified,  the  action  should  be  on  the  contract,67  so  far  as- 
it  is  possible  to  trace  how  far  the  contract  has  been  followed.68  The 
recovery,  however,  cannot  exceed  the  price  stipulated  in  the  con- 
tract.69 


169  (a  general  allegation  that  plaintiff 
duly  performed  all  the  conditions  on 
his  part  is  sufficient);  Crane  v.  Knubel, 
43  How.  Pr.    (N.  Y.)   389. 

A  covenant  in  the  contract  not  to 
sue  in  a  limited  time  is  no  bar  to  an 
action  brought  in  the  meantime.  Wall- 
ing v.  Warren,  2  Colo.  434. 

The  complaint,  although  setting  out 
the  contract,  will  be  demurrable  if  it 
fail  to  aver  compliance  with  the  con- 
ditions thereof.  Ball  v.  Doud,  26  Ore. 
14,   37  Pac.   70. 

Although  a  compliance  with  a  pro- 
vision of  the  contract  may  be  a  "con- 
dition precedent  to  the  party's  right 
to  sue  upon  the  contract,"  it  is  not 
necessary  to  allege  specifically  and 
specially  performance  of  such  condition 
precedent,  where  the  declaration  fully 
sets  out  the  contract  and  alleges  per- 
formance of  every  requirement  there- 
in. Wilcox  v.  Stephenson,  30  Fla.  377, 
11  So.  659. 

62.  la.  —  Dibol  v.  Minott,  9  Iowa 
403.  Mich.  —  Barnard  v.  McLeod,  114 
Mich.  73,  72  N.  W.  24.  Ohio.— Gold- 
smith v.  Hand,  26  Ohio  St.   101. 

63.  Hunnicutt  v.  Van  Hoose,  111  Ga. 
518,  36  S.  E.  669;  Goldsmith  v.  Hand, 
26  Ohio   St.   101. 
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64.  la.— Dibol  r.  Minott,  9  Iowa  403. 
N.  Y  —  Sickels  v.  Pattison,  14  Wend. 
2.37.  E.  L— Briggs  V.  Titus,  7  K.  I. 
441. 

65.  Dibol  v.  Minott,  9  Iowa  403; 
Goldsmith  v.  Hand,   26  Ohio  St.   101. 

66.  Hollis  v.  Chapman,  36  Tex.  1; 
Glasscock  v.  Nelson,  26  Tex.  150;  Gon- 
zales College  V.  McHugh,  21  Tex.  256; 
llillvard  v.  Crabtree's  Admr.,  11  Tex. 
264,   62   Am.  Dec.  475. 

67.  Ind. — McKinney  v.  Springer,  3 
Ind.  59,  54  Am.  Dec.  470.  Mo.— Moh- 
ney  v.  Eeed,  40  Mo.  App.  99.  N.  H. — 
Wheeden  v.  Fiske,  50  N.  H.  125.  N.  Y. 
Goodwin  v.  McCormick,  6  N.  Y.  Supp. 
662,  25  N.  Y.  St.  1017. 

And  see  Siebert  v.  Leonard,  17  Minn. 
433. 

No  additional  recovery  for  unauthor- 
ized additional  expense.  McKey  v. 
Nelson,  43  111.  App.  456. 

68.  Ind.  —  McKinney  v.  Springer,  3 
Ind.  59,  54  Am.  Dec.  470.  N.  H. — 
Wheeden  V.  Fiske,  50  N.  H.  125.  N.  Y. 
Goodwin  v.  McCormick,  6  N.  Y.  Supp. 
662,   25  N.  Y.   St.   1017. 

69.  Burke  v.  Coyne,  188  Mass.  401, 
74  N.  E.  942;  Gillis  v.  Cobe,  177  Mass. 
584,  59  N.  E.  455;  Hayward  v.  Leonard, 
7  Pick.  180;   Rude  v.  Mitchell,  97  Mo. 
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Release  of  Sureties. —  In  deviating  from  the  work  provided  for  by 
the  contract,  care  must  be  exercised  in  conforming  to  its  provisions, 
in  order  not  to  release  sureties  on  the  contractor's  bond.70 

4.  Unauthorised  Divergence  From  Contract.  —  If  work  is  done 
and  materials  are  furnished,  in  a  manner  different  from  that  pro- 
vided for  by  contract,  no  action  will  lie  on  the  contract  for  the  price 
agreed  upon  therein,71  unless  it  appear  that  the  defects  have  been 
waived.72  If  there  is  such  waiver,  it  is  nevertheless  improper  to 
allege  performance  of  the  contract,73  it  being  necessary  to  plead  the 
waiver.74 

5.  Payment  on  Account.  —  Payments  made  under  a  contract  are 
not  pro  tanto  an  acceptance  of  the  work  and  a  quittance  of  the  con- 
tractor to  that  extent.75  They  do  not  affect  the  requirement  to  de- 
liver the  completed  work,76  or  prevent  an  action  for  damages  for 
defects  in  the  work.77 

6.  Recovery  on  Substantial  Performance.  —  If  the  contract  is  sub- 
stantially performed,78  or  if,  after  the  builder  has  endeavored   in 


365,  11  S.  W.  225;   ITeman   v.  Compton 
Hill  I.  Co.,  58  Mo.  App.  480. 

70.  Beers  r.  Wolf,  116  Mo.  179,  22 
S.  W.  620;  Eldridge  v.  Fuhr,  59  Mo. 
App.  44;  Killoren  v.  Meehan,  55  Mo. 
App.   427. 

See  the  title  "  Principal  and  Surety . " 

71.  Mass.  — Allen  v.  Burns,  201 
Mass.  74,  87  X.  E.  194;  Burke  v.  Coyne, 
188  Mass.  401,  74  N.  E.  942;  Craig  r. 
French,  181  Mass.  282,  63  N.  E.  893; 
Havward  v.  Leonard,  7  Pick.  180.  Mo. 
Downey  r.  Burke,  23  Mo.  228.  Mont. 
Franklin  v.  Schultz,  23  Mont.  165,  57 
Pac.  1037.  N.  T. — Feinburg  v.  Weiher, 
19  N.  Y.  Supp.  215,  46  N.  Y.  St.  389; 
Crane  17.  Knubel,  43  How.  Pr.  389.  Wis. 
Manthey  V.  Stock,  133  Wis.  107,  113  N. 
W.  443. 

72.  Burke  V.  Coyne,  188  Mass.  401, 
74  N.  E.  942;  Allen  v.  Mavers,  184 
Mass.  486,  69  N.  E.  220;  Parke  v. 
Franco-American  Trading  Co.,  120  N. 
Y.  51,  23  N.  E.  996. 

73.  Allen  v.  Burns,  201  Mass.  74, 
87  1ST.  E.  194.  See,  however,  Parke  v. 
Franco-American  Trading  Co.,  120  X. 
Y.   51,    23    N.    E.    996. 

74.  Mohney  r.  Peed,  40  Mo.  App.  99. 

75.  Bender  i\  Buehrer,  8  Ohio  C.  C. 
244;  Medley  V.  American  Badiator  Co., 
27  Tex.  Civ.  App.  384,  66  S.  W.  86.  See, 
however,  Goldsmith  r.  Hand,  26  Ohio 
St.  101. 

An  owner  cannot  be  held  liable  on  a 
building  contract,  where  payments  are 
to    be    made    as    the    work    progresses 


on  the  building  and  for  the  material 
which  enters  into  the  building,  upon 
architect's  certificate,  where  the  ma- 
terial is  on  the  ground  but  has  not  been 
used  in  the  construction  of  the  build- 
ing. McConnell  v.  Hewes,  50  W.  Va. 
33,  40  S.  E.  436. 

76.  Conn.  —  Coburn  v.  City  of  Hart- 
ford, 38  Conn.  290  (that  payments 
were  made  during  the  work  on  similar 
contracts  is  of  no  consequence);  School 
Dist.  Xo.  1  w.  Dauchy,  25  Conn.  530, 
68  Am.  Dec.  371.  Ga.  —  Freeman  V. 
Greenville  Masonic  Lodge,  22  Ga.  184. 
Minn. — Stees  r.  Leonard,  20  Minn.  494. 
N.  J. — Public  Schools  v.  Bennett,  27  N. 
J.  L.  513,  72  Am.  Dec.  373.  Ohio.— 
Lumber  Co.  r.  Purdum,  41  Ohio  St. 
373.  Tenn.  — Galyon  v.  Ketchen,  85 
Tenn.  55,  1  S.  W.  508. 

Bender  v.  Buehner,  8  Ohio  C.  C. 


77 
244. 
78. 

651. 


Ark. —  Bertrand  v.  Byrd,  5  Ark. 
Colo.  —  Schaefer  v.  Gildea,  3  Colo. 
15.  Ga.— Cannon  v.  Hunt,  116  Ga.  452, 
42  S.  E.  734.  El.— Estep  v.  Fenton,  66 
111.  467.  la. —  Mitchell  v.  Wiscotta, 
Land  Co.,  3  Iowa  209.  Kan. — School 
Dist.  r.  Bover,  46  Kan.  54,  26  Pac. 
484.  Me.— White  v.  Oliver,  36  Me.  92. 
Mo.— Rude  V.  Mitchell,  97  Mo.  365,  11 
S.  W.  225;  Austin  v.  Keating,  21  Mo. 
App.  30.  IT.  J. — Feeney  v.  Bardsley, 
66  X.  J.  L.  239,  49  Atl.  443.  N.  Y.— 
Lewis  v.  Yagel,  77  Hun  337,  28  X.  Y. 
Supp.  833,  60  N.  Y.  St.  23;  Anderson 
r.  Meislahn,  12  Daly  149.  Ohio— Gold- 
smith v.  Hand,  26  Ohio  St.  101.     Tex. — 
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good  faith  to  comply  with  the  contract,  there  are  some  slight  defects 
caused  by  inadvertence  or  unintentional  omission,  he  may  recover 
the  contract  price,  less  the  damage  sustained  on  account  of  such 
omissions,79     or     less     the     amount     required     to     complete    the 


Jennings    v.    Wilier    (Tex.    Civ.    App.),' 
32  S.  W.  24. 

See  infra,  next  section. 
Substantial  performance  is  still  re- 
quired. Ark.  —  Fitzgerald  v.  LaPorte, 
64  Ark.  34,  40  S.  W.  261.  Cal.— Perry 
v.  Quackenbush,  105  Cal.  299,  38  Pac. 
740.  Conn.  —  Pinches  V.  Swedish  Luth- 
eran Church,  55  Conn.  183,  10  Atl.  264. 
Minn. — Leeds  v.  Little,  42  Minn.  414, 
40  N.  W.  309.  N.  Y. — Crouch  v.  Gut- 
mann,  134  N.  Y.  45,  31  N.  E.  271,  30 
Am.  St.  Eep.  608;  Nolan  v.  Whitney, 
88  N.  Y.  648;  Woodward  v.  Fuller,  80 
N.  Y.  312;  Fuchs  v.  Saladino,  133 
App.  Div.  710,  118  N.  Y.  Supp.  172; 
Spence  V.  Ham,  27  App.  Div.  379,  50 
N.  Y.  Supp.  960,  affirmed,  163  N.  Y. 
220,  57  N.  E.  412,  51  L.  E.  A.  238; 
Niemeyer  v.  Woods,  76  N.  Y.  Supp. 
563.  Pa. — Bailey  v.  Presbyterian  Board, 
200  Pa.  406,  50  Atl.  160.  Tex.— Jen- 
nings v.  Wilier  (Tex.  Civ.  App.),  32 
S.  W.  24. 

See,  however,  Wolcott  V.  Lawrence 
County,  26  Mo.  272,  requiring  strict 
performance  in  the  erection  of  county 
building. 

Estoppel  in  Action  To  Recover  for 
Defects.  —  In  an  action  by  a  church 
corporation  for  defects  in  the  builder's 
work,  the  builder  is  estopped  from 
alleging  as  a  defense  that  the  contract 
wa8  not  legally  executed  by  such  cor- 
poration. Guilford  M.  E.  Church  V. 
Clarke,  74  Me.  110.  And  see  the  title 
"Estoppel." 

79.  U.  S.  —  Woodruff  v.  Hough,  91 
U.  S.  596,  23  L.  ed.  332;  Bush  v.  Jones, 
144  Fed.  942,  75  C.  C.  A.  582;  Mc- 
Donough  v.  Evans  Marble  Co.,  112  Fed. 
634,  50  C.  C.  A.  403.  Ark.— Fitzgerald 
V.  LaPorte,  64  Ark.  34,  40  S.  W.  261; 
Bertrand  v.  Byrd,  5  Ark.  651.  Colo.— 
Schaefer  v.  Gildea,  3  Colo.  15.  Conn.— 
Healy  V.  Fallon,  69  Conn.  228,  37 
Atl.  '495;  Blakeslee  v.  Holt,  42  Conn. 
226.  Ga. — Cannon  V.  Hunt,  116  Ga. 
452,  42  S.  E.  734.  111.— Keeler  v.  Herr, 
157  111.  57, 41  N.  E.  750;  School  Directors 
v.  Eoberson,  65  111.  App.  298.  la.— 
Mitchell  v.  Wiscotta  Land  Co.,  3  Iowa 
209.  Ky.  —  Kiel  v.  Kline,  15  Ky.  L. 
Eep.  158.  Mass. — Blood  v.  Wilson,  141 
Mass.  25,  2  N.  E.  362;  Cullen  v.  Sears, 
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112  Mass.  299.     Mich. — Phelps  v.  Beebe, 
71  Mich.  554,  39  N.  W.   761.     Minn- 
Leeds  v.  Little,  42  Minn.  414,  40  N.  W. 
309.     N.    H. — Britton    v.    Turner,    6    N. 
H.  481,  26  Am.  Dec.  713.     N.  J. — Feeney 
v.   Bardsley,   66    N.   J.   L.   239,   49   Atl. 
443;  Bozarth    v.    Dudley,    44    N.    J.    L. 
304,  43  Am.  Eep.  373.     N.  Y.— Crouch 
V.    Gutmann,    134   N.    Y.    45,    31    N.   E. 
271,    30    Am.    St.    Eep.    608;    Nolan    v. 
Whitney,   88   N.   Y.   648;    Woodward   V. 
Fuller,  80  N.  Y.  312;  Lennon  V.  Smith, 
23   App.  Div.  293,  48  N.  Y.  Supp.  456, 
affirmed,  161  N.  Y.  661,  57  N.  E.  1115; 
Eyan   v.    Voelkl,    26   Misc.    840,   56   N. 
Y.   Supp.   1065;   Vogel   v.  Friedman,   68 
N.  Y.  Supp.  820  (citing  Desmond-Dunne 
Co.  V.  Friedman-Doscher  Co.,  162  N.  Y. 
486,  56  N.  E.  995) ;  Eush  v.  Wagner,  12 
N.  Y.  Supp.  2,  34  N.  Y.  St.  798;   Sin- 
clair v.  Tallmadge,  35  Barb.  602;  Parke 
v.  Franco-American  Trading   Co.,   7   N. 
Y.    St.    498;    Smith    V.    Clark,    5    N.    Y. 
St.  165;  Smith  V.  Gugerty,  4  Barb.  614; 
Doyle  v.  Halpin,  1  Jones  &  S.  352;  Gal- 
lagher v.  Nichols,  16  Abb.  Pr.   (N.  S.) 
337.     N.  D.— Anderson  v.  Todd,  8  N.  D. 
158,    77    N.    W.    599.     Ohio.— Ashley   v. 
Henahan,    56    Ohio    St.    569,    47    N.    E. 
573;    Kane    V.    Stone    Co.,    39    Ohio    St. 
1;   Goldsmith  v.  Hand,  26  Ohio  St.  101; 
Johnson    V.    Slaymaker,    18    Ohio    C.    C. 
104,   9    Ohio   Cir.   Dec.    500;    Black-Pol- 
lak    Iron     Co.    v.    Cincinnati   Corruga- 
tion Iron  Co.,  10  Ohio  Dec.   51;   Kane 
v.  Wilson  Stone  Co.,  4  Ohio  Dec.   (Ee- 
print)   509.     Pa. — Wilkinson   V.    Becker, 
185    Pa.    225,    39    Atl.    885;    White    v. 
School  Dist.,  159  Pa.  201,  28  Atl.  136; 
Ligget  v.  Smith,  3  Watts  331,  27  Am. 
Eep.  358.     S.  D. — Aldrich  v.  Wilmarth, 
3    S.    D.    523,    54    N.    W.    811.     Tex.— 
Linch  v.  Paris  Lumb.   Co.,   80   Tex.   23, 
15    S.   W.    208;    Hillyard    v.   Crabtree's 
Admr.,   11   Tex.   264,  62   Am.   Dec.   475; 
Bradford    V.    Whitcomb,    11    Tex.    Civ. 
App.  221,  32  S.  W.  571.     Wis.— Manthey 
V.  Stock,  133  Wis.  107,  113  N.  W.  443; 
Ashland   Lime  Co.  v.   Shores,  105   Wis. 
122,  81  N.  W.  136. 

And  see  the  following  cases: 

U.    S.  — Van    Buren    v.    Digges,     11 

How.   461,   13  L.   ed.   771.     Cal.— Perry 

v.  Quackenbush,  105  Cal.   299,  38  Pac. 

740.     111. — Palmer  v.  Meriden  Britannia 
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building.so     This  rule  will  be  confined  to  the  purpose  of  its  adoption. 
7.  Allegation  of  Acceptance.  —  In  order  to  be  available,  aecept- 


Co.,  188  111.  -508,  59  N.  E.  247.  Minn. 
Anderson  r.  Pringle,  79  Minn.  433,  82 
N.  W.  682,  where  there  was  not  such  a 
substantial  compliance  as  to  warrant 
the  application  of  the  rule.  N.  Y. — 
Heckmann  r.  Pinkney,  81  N.  Y.  211, 
that  where  there  is  substantial  perform- 
ance and  waiver  of  the  defects  there 
can  be  a  recovery  under  the  contract. 
Ohio. — Allen  r.  Curies,  6  Ohio  St.  505. 
But  see  Kane  r.  Stone  Co.,  39  Ohio 
St.  1  (holding  that  if  the  work  be 
approved  by  the  owner,  approval  by 
the  third  party  is  dispensed  with); 
Marshall  v.  Ames,  11  Ohio  C.  C.  363 
(where  the  work  is  to  be  performed  to 
the  satisfaction  of  a  third  party). 

Modification  of  Rule  Requiring  Strict 
Performance.  —  The  rule  of  the  text 
was  declared  in  Spence  V.  Ham,  163  N. 
Y.  220,  225,  57  N.  E.  412,  51  L.  R.  A. 
238,  which  modified  Smith  f.  Brady, 
17   N.   Y.   173. 

Unimportant  Omissions. — The  rule  of 
the  text  is  limited  to  slight  and  unim- 
portant deviations.  Fauble  V.  Davis, 
48  Iowa  462.  See  also  Charlton  V. 
Rose,  24  App.  Div.  485,  48  N.  Y.  Supp. 
1073;  Lewis  V.  Yagel,  77  Hun  337,  28 
X.  Y.  Supp.  833,  60  N.  Y.  St.  23  (where 
it  was  held  that  the  full  contract  price 
could  not  be  recovered,  though  the 
building  constructed  was  as  useful  and 
as  valuable  as  the  one  called  for  by  the 
contract).  Leaving  the  building  half 
completed  is  not  a  substantial  compli- 
ance. Cunningham  v.  Jones.  3  E.  D. 
Smith  650,  4  Abb.  Pr.  433,  affirmed,  20 
X.  Y.  486.  And  see  Mitchell  r.  Wil- 
liams, 80  App.  Div.  527,  80  X.  Y.  Supp. 
864;  Fox  V.  Davidson,  36  App.  Div. 
159,  55  X.  Y.  Supp.  524.  Any  sub- 
stantial deviation  or  omission  made  in- 
tentionally will  bar  a  reeoverv.  Van 
Clief  f.  YanYechten,  130  X.  Y.  571,  29 
X.  E.  1017;  Crane  r.  Knubel,  61  X.  Y. 
645;  Glacius  r.  Black,  50  X.  Y.  145, 
10  Am.  Rep.  449.  In  such  a  case  the 
extent  of  the  default,  if  material,  will 
not  be  inquired  into.  Fox  v.  Davidson, 
36  App.  Div.  159,  55  X.  Y.  Supp.   524. 

Damage  Must  Be  Alleged. — Leeds  v. 
Little,  42  Minn.  414,  40  X.  W.  309. 

Amendment  To  Conform  to  Proof. — 
Where  action  is  brought  on  the  con- 
tract to  recover  a  balance  due  on  a 
building    contract,    the    pleadings    may 

44 


b«  amended  to  conform  to  the  proof, 
and  the  complaint  may  be  amended  so 
as  to  permit  a  recovery  for  substantial 
performance.  Xiemeyer  i".  Woods,  76  X. 
Y.  Supp.  563.  And  see  Fuchs  v.  Saladino, 
133  App.  Div.  710,  118  X.  Y.  Supp. 
172;    Charlton    r.    Rose,    24    App.    Div. 

485,  48  X.  Y.  Supp.  1073.  And  see  the 
title  "Amendments  and  Jeofails." 

80.  U.  S.— Hiss  v.  Piteairn,  107  Fed. 
425.  CaL — Marchant  v.  Hayes,  117  Cal. 
669,  49  Pac.  840.  Conn. — Jones,  etc.  Co.  r. 
Davenport,  74  Conn.  418,  50  Atl.  1028; 
Smith  V.  School  Dist.,  20  Conn.  312.  Ga. 
Porter  v.  Wilder,  62  Ga.  520.  111.— Tay- 
lor v.  Renn,  79  111.  181.  Minn.— Ander- 
son v.  Pringle,  79  Minn.  433,  82  X.  W. 
682.  Mo.— Rude  V.  Mitchell,  97  Mo. 
365,  11  S.  W.  225;  Austin  r.  Keating, 
21  Mo.  App.  30.  N.  J.— Feenev  v. 
Bardsley,  66  X.  J.  L.  239,  49  Atl.  443. 
N.  Y.^Crouch  v.  Gutmann,  134  X.  Y. 
45,  31  X.  E.  271,  30  Am.  St.  Rep. 
608;  Xolan  v.  Whitney,  88  X.  Y.  648; 
Woodward  V.  Fuller,  80  X.  Y.  312; 
Vogel  v.  Friedman,  68  X.  Y.  Supp.  820 
(citing  Desmond-Dunne  Co.  V.  Fried- 
man-Doscher  Co.,  162  X.  Y.  486,  56 
X.  E.  995);  Zimmerman  v.  Jourgenson, 
70  Hun  222,  24  X.  Y.  Supp.  170,  54 
X.  Y.  St.  13;  Highton  V.  Dessau, 
L9  X.  Y.  Supp.  395,  46  X.  Y.  St.  922; 
Vanderzee  r.  Herman,  13  X.  Y.  Supp. 
164,  35  X.  Y.  St.  778;  Rauscher  v. 
Cronk,  3  X.  Y.  Supp.  470,  21  X.  Y. 
St.  529;  Sinclair  r.  Tallmadge,  35  Barb. 
602;  Smith  r.  Gugerty,  4  Barb.  614; 
Cunningham  v.  Jones,  3  E.  D.  Smith 
650,  4  Abb.  Pr.  433,  affirmed,  20  X.  Y. 

486.  Ohio.  —  Ashley  V.  Henahan,  56 
Ohio  St.  569,  47  X.  E.  573.  Pa.— Miller 
r.  Phillips,  31  Pa.  218.  S.  D.— Hulst 
v.  Benevolent  Hall  Assn.,  9  S.  D.  144, 
18  X.  W.  200.  Tex.— Linch  V.  Paris 
Lumb.  Co.,  80  Tex.  23,  15  S.  W.  208; 
Bradford  r.  Whitcomb,  11  Tex.  Civ. 
App.  221,  32  S.  W.  571.  Wis.— Arndt 
V.   Keller,   96   Wis.   274,   71    X.   W.   651. 

And  see:  U.  S. — Bush  v.  Jones,  144 
Fed.  942,  75  C.  C.  A.  582.  N.  Y.— Xie- 
meyer v.  Woods,  76  X.  Y.  Supp.  563. 
Tex. — Paschall  v.  Pioneer  Sav.  &  Loan 
Co.,  19  Tex.  Civ.  App.  102,  47  S.  W.  98. 

Answer  Responsive  to  Complaint. — In 
Fox  r.  Davidson,  36  App.  Div.  159,  59 
X.  Y.  Supp.  524,  the  theory  of  the 
complaint  was  substantial  performance. 
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ance  should  be  alleged.81  In  the  absence  of  gross  or  fraudulent 
violation  or  abandonment  of  the  contract,  the  acceptance  need  not 
be  express,82  but  may  be  inferred  from  the  use  and  enjoyment  of 
the  property  by  the  owner.83  But  use  and  occupation  cannot  always 
be  considered  an  acceptance  of  the  work.84     Nor  will  it  prevent  the 


The  plaintiff  alleged  that  the  contract 
was  made,  and  that  he  entered  upon 
the  work,  and  "substantially  com- 
pleted" it;  and  also  that  the  defendant 
waived  the  provisions  of  the  contract 
in  certain  particulars,  and  that  the 
plaintiff  performed  all  of  its  terms  and 
conditions  except  such  as  were  thus 
waived.  The  answer  denied  "that  the 
plaintiff  has  done  or  performed  all  the 
terms  and  conditions  of  the  agreement 
mentioned  in  the  complaint  upon  his 
part  to  be  done  and  performed,  ex- 
cept as  to  the  provisions  of  said  con- 
tract which  had  been  waived  by  the 
defendant."  It  was  objected  that  the 
answer  should  be  construed  as  deny- 
ing strict  and  literal  performance,  but 
not  as  denying  substantial  perform- 
ance. The  court  refused  to  accede  to 
this,  saying  that  when  the  plaintiff 
alleges  substantial  performance  and 
the  defendant  denies  performance, 
he  must  clearly  be  understood  as 
denying  that  kind  of  performance 
upon  which  the  plaintiff  rests.  In 
a  case  where  the  issue  is  whether 
the  contract  has  been  performed  so  as 
to  require  a  recovery  under  its  terms, 
it  is  well  settled  that  the  plaintiff  may 
not  against  defendant's  objection  re- 
cover upon  the  other  theory  that  facts 
existed  excusing  his   non-performance. 

81.  Seebach  v.  Kuhn,  9  Cal.  App. 
485,  99  Pac.  723. 

Failure  To  Accept  Bars  Recovery. — ■ 
Ala.  —  Higgins  Mfg.  Co.  V.  Pearson, 
146  Ala.  528,  40  So.  579.  Ky.— Mor- 
ford  v.  Mastin,  6  T.  B.  Mon.  609,  17 
Am.  Dec.  168.  Me.— Hill  v.  School  Dist., 
17  Me.  316.  N.  Y. — Vanderzee  v.  Her- 
man, 13  N.  Y.  Supp.  164,  35  N.  Y. 
St.  778.  Ohio— Allen  v.  Curies,  6  Ohio 
St.  505. 

See,  however,  Ellis  t>.  Hamlen,  3 
Taunt.    (Eng.)    52,   12   R.  R.   595. 

Reasonable  Time  for  Acceptance  Is 
Allowed.— Eaton  v.  Gladwell,  121  Mich. 
444,  80  N.  W.  292.  See,  however,  Fein- 
berg  v.  Weiher,  19  N.  Y.  Supp.  215,  46 
N.  Y.  St.  389. 

82.  Davis  v.  Badders,  95  Ala.  348, 
10  So.  422. 
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83.  Ala. — Davis  v.  Badders,  95  Ala. 
348,  10  So.  422.  111.— Estep  v.  Fenton, 
66  111.  467.  Ind. — Everroad  v.  Schwartz- 
kopf,  123  Ind.  35,  23  N.  E.  969.  Me.— 
White  v.  Oliver,  36  Me.  92.  Mass.— 
Smith  v.  First  Cong.  Meeting  House,  8 
Pick.  178.  Pa..  —  Wilkinson  v.  Becker, 
185  Pa.  225,  39  Atl.  885. 

But  see  Higgins  Mfg.  Co.  v.  Pear- 
son, 146  Ala.  528,  40  So.  579  (where 
material-man  failed  to  remove  objec- 
tionable furnishing  though  requested  to 
do  so) ;  Bozarth  r.  Dudley,  44  N.  J.  L. 
304,   43   Am.   Rep.  373. 

84.  Ala. — Aarnes  v.  Windham,  137 
Ala.  513,  34  So.  316;  Badders  v.  Davis, 
88  Ala.  367,  6  So.  834,  affirmed,  95  Ala. 
348,  10  So.  422  (moving  in  before  ces- 
sation of  work).  Ark. — Fitzgerald  v. 
LaPorte,  64  Ark.  34,  40  S.  W.  261. 
Conn. — Smith  v.  School  Dist.,  20  Conn. 
312.  Ga.—  Cannon  v.  Hunt,  116  Ga.  452, 
42  S.  E.  734.  la. — Brent  v.  Head,  West- 
ervelt  &  Co.,  138  Iowa  146,  115  N.  W. 
1106;  Corwin  v.  Wallace,  17  Iowa  374; 
Mitchell  V.  Wiscotta  Land  Co.,  3  Iowa 
209.  Ky.  —  Escott  v.  White,  10  Bush 
169;  Morford  v.  Mastin,  7  T.  B.  Mon. 
609,  17  Am.  Dec.  168.  Mich.— Wildey 
v.  School  Dist.  No.  1,  25  Mich.  419. 
Minn.— Elliott  v.  Caldwell,  43  Minn. 
357,  45  N.  W.  845,  9  L.  R.  A.  52.  Mo. 
Yeats  v.  Ballentine,  56  Mo.  530;  Stew- 
art v.  Fulton,  31  Mo.  59;  Mohney  v. 
Reed,  40  Mo.  App.  99;  Eberly  v.  Cur- 
tis, 5  Mo.  App.  596.  Mont. — Franklin 
v.  Schultz,  23  Mont.  165,  57  Pac.  1037. 
N.  J. — Feeney  v.  Bardsley,  66  N.  J.  L. 
239,  49  Atl.  443;  Bozarth  v.  Dudley, 
44  N.  J.  L.  304,  43  Am.  Rep.  373. 
N.  Y.  — Fuchs  v.  Saladino,  133  App. 
Div.  710,  118  N.  Y.  Supp.  172;  Mitchell 
V.  Williams,  80  App.  Div.  527,  80  N.  Y. 
Supp.  864;  Spence  V.  Ham,  27  App. 
Div.  379,  50  N.  Y.  Supp.  960,  affirmed, 
163  N.  Y.  220,  57  N.  E.  412,  51  L.  R. 
A.  238;  MacKnight  Flintic  Stone  Co. 
v.  New  York  City,  13  App.  Div.  231, 
43  N.  Y.  Supp.  139;  Reed  v.  Board 
of  Education,  4  Abb.  Dec.  24,  3 
Keyes  105;  Vanderzee  v.  Herman,  13 
N.  Y.  Supp.  164,  35  N.  Y.  St.  778;  Parke 
v.  Franco-American  Trading  Co.,  7  N. 
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owner  from  holding  the   builder  to   account   for  non-compliance,8n 
or  for  defects  appearing  after  its  acceptance.86 

8.  Interference  by  Owner. — Where  the  owner  prevents  the  car- 
rying out  of  the  contract  without  fault  on  the  part  of  the  contractor, 
the  latter  may  recover  his  outlay  and  expenses,  less  the  value  of 
material  on  hand,  and  the  profits  he  might  have  realized  by  per- 
formance.87 


T.  St.  498;  Crane  v.  Knubel,  43  How. 
Pr.  389.  N.  D. — Anderson  v.  Todd,  8 
X.  D.  158,  77  N.  W.  599.  Ohio. — 
Bender  V.  Buehrer,  8  Ohio  C.  C.  244. 
Pa.  —  Brvant  V.  Stilwell,  24  Pa.  314. 
Wis— Ekstrand  V.  Barth,  41  Wash.  321, 
83  Pac.  305. 

And  see  Eastham  Bros  V.  Blanehette, 
42  Tex.  Civ.  App.  205,  94  S.  W.  441, 
under  agreement  as  to  not  to  be  con- 
sidered a  waiver.  See,  however,  Ind. 
Everroad  v.  Schwartzkopf,  123  Ind. 
35,  23  X.  E.  969.  Pa.— White  r.  Brad- 
dock  School  Dist.,  159  Pa.  201,  23  Atl. 
136.  Wis.— Taylor  v.  Williams,  6  Wis. 
361,   70  Am.  Dec.  468. 

85.  Ga. — Cannon  r.  Hunt,  116  Ga. 
452,  42  S.  E.  734.  HI.— Estep  V.  Fen- 
ton,  66  111.  467.  la.— Corwin  r.  Wal- 
lace, 17  Iowa  374;  Mitchell  r.  Wiscotta 
Land  Co.,  3  Iowa  209.  Ky  —  Morford  V. 
Mastin,  6  T.  B.  Mon.  609,  17  Am.  Dec. 
168.  N.  Y. — Mortou  V.  Harrison,  20 
Jones  &  S.  305. 

See  as  to  abatement  of  action  be- 
cause of  sale  of  propertv,  Ekstrand  v. 
Barth.  41  Wash.  321,  83' Pac.  305,  and 
also  the  title   "Abatement,  Pleas  of." 

Res  Adjudicata. — Where  the  action 
on  the  contract  failed  by  reason  of 
non-acceptance  and  later  the  work  was 
accepted,  the  owner  cannot  plead  res 
adjudicata  in  an  action  upon  quantum 
valebat.  Corwin  r.  Wallace,  17  Iowa 
374. 

86.  Colo. — Barker  r.  Nichols,  3  Colo. 
App.  25,  31  Pac.  1024.  la.— Brent  v. 
Head,  Westervelt  &  Co.,  138  Iowa 
146,  115  X.  W.  1106,  16  L.  R.  A. 
(N.  S.)  801.  Mass.— White  r.  McLaren, 
151   Mass.  553,  24  X.  E.  911. 

Insufficient  Reply.  —  An  owner  alleg- 
ing the  making  of  a  contract  to  build 
the  walls  and  floor  of  a  cellar,  he  to 
furnish  the  cement,  and  the  answer 
setting  up  among  other  things  the  ac- 
ceptance of  the  work  and  setting  up 
a  counterclaim  on  a  note  growing  out 
of  the  transaction,  a  reply  admitting 
the  execution  of  the  note  and  setting 
up  an  agreement  on  the  builder's  part 


to  build  a  water-tight  cellar  and  that 
he  had  furnished  fifty  barrels  of  ce- 
ment for  the  work  but  that  it  was 
used  unskilfully  and  the  walls  were  not 
made  water  tight,  and  therefore  the 
consideration  for  the  note  failed,  was 
held  insufficient  on  demurrer,  first,  be- 
cause it  did  show  that  fifty  barrels 
of  cement  (the  owner  being  bound  to 
furnish  the  necessary  amount)  was  suf- 
ficient to  enable  the  builder  to  make 
the  cellar  water  tight;  second,  because 
it  does  not  show  that  the  owner  did 
not  know  of  the  defect  in  the  work 
at  the  time  of  the  final  settlement  and 
the  giving  of  the  note.  Petrie  v. 
Grover,  39  Ind.  343. 

Where  the  work  fails  after  its  com- 
pletion, for  reasons  not  within  the  con- 
trol of  the  contracting  party,  it  will 
not  bar  an  action  to  recover  the  con- 
tract price.  Hunt  r.  Toulmin,  1  Stew. 
&   P.    (Ala.)    17*. 

Same  Facts  Alleged  as  Defense  and 
Counterclaim.  —  In  an  action  for  labor 
and  materials  furnished  the  inferior 
quality  of  such  labor  and  materials 
may  be  pleaded  as  a  defense  and  also 
as  the  basis  of  a  counterclaim  on  ac- 
count of  the  breach  of  contract.  Xoll- 
man  V.  Evenson,  .5  X.  D.  344,  65  N.  W. 
636. 

87.  U.  S.— United  States  V.  Behan, 
110  TJ.  S.  338,  4  Sup.  Ct.  81,  28  L. 
ed.  168;  Smith  r.  United  States,  11 
Ct.  CI.  707.  Cal.— Adams  r.  Burbank, 
103  Cal.  646,  37  Pac.  640.  HI.— Stick- 
ney  r.  Cassell,  6  HI.  418.  la.— Schulte 
?-.  Hennessy,  40  Iowa  352.  Ky. — West- 
ern V.  Sharp,  14  B.  Mon.  177;  Cham- 
berlain v.  McCollister,  6  Dana  352.  La. 
Doublanc  v.  Daunov,  6  La.  715.  Me. 
White  v.  Oliver,  *  36  Me.  92.  Md. 
■  Black  v.  Woodrow,  39  Md.  194.  Mass. 
'.Bassett  V.  Sanborn,  9  Cush.  58.  Minn. 
Siebert  V.  Leonard,  17  Minn.  433.  Mo. 
McCullough  v.  Baker,  47  Mo.  401; 
Kemp  v.  School  Dist.,  84  Mo.  App.  680. 
N.  Y.— Jones  r.  Judd,  4  X.  Y.  411,  414; 
Masterton  r.  Mayor  of  Brooklyn,  7  Hill 
61,  42  Am.  Dec.  38;  Cargain  t*.  Everett, 
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B.  Recovery  on  Quantum  Meruit.  —  If  one  contracts  to  do  cer- 
tain labor  and  to  furnish  certain  materials,  and  fails  to  live  up  to 
the  contract,  the  party  for  whom  the  building  is  erected  may  refuse 
to  receive  it;  but  if  he  does  receive  it  he  is  bound  to  pay  the  value 
thereof.88 

Demand  for  Performance. —  If  time  is  not  of  the  essence  of  the  con- 
tract, it  has  been  held  that  before  the  contract  can  be  terminated  and 
action  begun  on  quantum  meruit  a  demand  of  performance  is  nec- 
cessary.89 

Benefit  to  Property  Essential.  —  If  what  was  done  under  a  special 
agreement  was  beneficial  to  the  defendant,  but  was  not  completed 
within  the  stipulated  time,90  or  in  the  manner  agreed  upon,91  there 


16  N.  Y.  Supp.  668,  42  N.  Y.  St.  618. 
Va. — Clark  v.  Franklin,  7  Leigh  1. 

See  Heaver  v.  Lanahan,  74  Md.  493, 
22  Atl.  263. 

The  party  committing  the  wrong  i3 
estopped  to  deny  damage  to  the  ex- 
tent of  the  actual  loss  and  the  outlay 
fairly  incurred.  United  States  v.  Be- 
han,  110  U.  S.  338,  4  Sup.  Ct.  81,  28 
L.   ed.    168. 

Annulment  of  Contract.  —  A  school 
district  cannot  escape  liability  and  an- 
nul a  contract  because  one  of  its  agents 
overlooked  and  forgot  a  lower  bid, 
where  the  contract  it  made  was  author- 
ized and  the  person  with  whom  it  was 
made  was  innocent  of  all  fault.  Kemp 
v.  School  Dist.,  84  Mo.  App.  680. 

88.  U.  S.  —  McDonough  v.  Evans 
Marble  Co.,  112  Fed.  634,  50  C.  C.  A. 
403;  Hiss  V.  Pitcairn,  107  Fed.  425. 
Ala.— Bell  V.  Teague,  85  Ala.  211,  3 
So.  861.  Ark.  —  Simpson  v.  McDonald, 
2  Ark.  370.  Colo.— Charles  v.  Hallack 
Lumb.  Co.,  22  Colo.  283,  43  Pac.  548; 
Schaefer  v.  Gildea,  3  Colo.  15.  111. — 
Taylor  v.  Eenn,  79  111.  181;  Estep  v. 
Fenton,  66  111.  467.  Ind.  —  Becker  v. 
Hecker,  9  Ind.  497.  la.  —  Corwin  v. 
Wallace,  17  Iowa  374.  Ky. — Lexing- 
ton Ice  Mfg.  Co.  V.  Farnan,  13  Ky.  L. 
Bep.  270.  La. — Clark  v.  Kemper,  3  Rob. 
10.  Me.  —  White  V.  Oliver,  36  Me.  92; 
Jewett  V.  Weston,  11  Me.  346.  Md.  — 
Presbyterian  Church  v.  Hoopes  Arti- 
ficial Stone  Co.,  66  Md.  598,  8  Atl. 
752.  Mich. —  Eaton  v.  Gladwell,  121 
Mich.  444,  80  N.  W.  292.  Mo. — 
Yeats  V.  Ballentine,  56  Mo.  530;  Dutro 
v.  Walter,  31  Mo.  516;  Downey  V.  Burke, 
23  Mo.  228.     N.  H.  —  Bailey  v.  Woods, 

17  N.  H.  365;  Britton  v.  Turner,  6  N. 
H.  481,  26  Am.  Dec.  713.  N.  J.— 
Feeney  v.   Bardsley,   66   N.   J.   L.    239, 


49  Atl.  443;  Bozarth  r.  Dudlev,  44  X. 
J.  L.  304,  43  Am.  Rep.  373.  N.  Y.— 
Parke  v.  Franco-American  Trdg.  Co.,  7 
N.  Y.  St.  498.  Tex. — Jennings  v.  Wil- 
ier (Tex.  Civ.  App.),  32  S.  W.  24; 
Paschall  v.  Loan  Co.,  19  Tex.  Civ.  App. 
102,  47  S.  W.  98.  Wis.  — Taylor  v. 
Williams,  6  Wis.  361,  70  Am.  Dec.  468. 

See  the  following  cases:  Ark. — Fitz- 
gerald v.  LaPorte,  64  Ark.  34,  40  S.  W. 
261,  may  recover  the  contract  price, 
less  the  price  of  correcting  defects. 
Ind. — Board  of  Comrs.  «.  Fulton,  158 
Ind.  471,  63  N.  E.  982.  Ky.  —  Panke 
v.  Fisher,  20  Ky.  L.  Rep.  1167,  48  S. 
W.  993.  La. — Gordy  v.  Veazey,  25  La. 
Ann.  518,  as  to  the  right  to  sue  for  a 
larger  sum  than  originally  claimed,  be- 
cause of  non-payment  of  the  bill. 
Minn.— Elliott  v.  Caldwell,  43  Minn. 
357,  45  N.  W.  845,  9  L.  R.  A.  52. 

The  court  in  United  States  v.  Mol- 
loy,  144  Fed.  321,  75  C.  C.  A.  283,  says 
that  the  right  to  recover  on  quantum 
meruit  or  valebat  where  work  has 
been  done  and  materials  furnished  for 
another  on  his  land,  but  not  accord- 
ing to  contract,  has  been  sustained  in 
Illinois,  Maine,  Massachusetts,  Minne- 
sota, Pennsylvania,  Vermont  and  many 
other  states. 

The  case  of  Oxendale  v.  Wetherell, 
9  B.  &  C.  386,  109  Eng.  Reprint  143, 
while  not  involving  the  question  of 
building  contracts  is  recognized  as  the 
leading  case  on  this  subject  support- 
ing the  right  to  recovery  on  quantum 
meruit. 

89.  Lawson  v.  Hogan,  93  N.  Y.  39. 

90.  Castagnino  v.  Balletta,  82  Cal. 
250,  23  Pac.  127;  Board  of  Comrs.  v. 
Fulton,   158   Ind.   471,   63    N.   E.   982. 

91.  Castagnino  v.  Balletta,  82  Cal. 
250,  23  Pac.  127;  Blakeslee  v.  Holt, 
42  Conn.  226. 
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can  be  no  recovery  upon  the  contract,92  though  there  may  be  upon 
the  common  counts  for  the  reasonable  value  of  the  benefit  which 
upon  the  whole  the  defendant  has  derived  from  the  work."  Where 
such  labor  is  accepted,  or  the  recipient  is  in  enjoyment  of  the  fruits 
thereof,  he  will  be  liable  for  what  was  done,  on  quantum  meruit.9* 

Intent  To  Comply.  —  If  there  be  an  honest  intention  to  comply  with 
the  contract  and  the  work  and  material  are  of  benefit  to  the  other 
contracting  party,  recovery  may  be  had  on  quantum  meruit  for  the 
labor  performed  and  on  quantum  valebat  for  the  materials.95 


92.  Castagnino  v.  Balletta,  82  Cal. 
250,  23  Pac.  127;  Blakeslee  v.  Holt, 
42   Conn.   226. 

93.  Castagnino  v.  Balletta,  82  Cal. 
250,  23  Pac.  127;  Board  of  Comrs.  v. 
Fulton,   158   Ind.   471,   63   N.    E.   982. 

In  an  action  before  a  justice  of  the 
peace  "all  formalities  in  pleadings  are 
disregarded.  It  is  sufficient,  if  the  ac- 
count sued  on,  or  the  statement  filed 
by  plaintiff,  advises  the  adverse  party 
of  the  nature  of  the  plaintiff's  cause 
of  action  and  is  sufficiently  definite 
to  bar  another  action  for  the  same 
claim."  An  account  stating  the 
character  of  the  work  done,  when  per- 
formed, on  whose  building  and  where 
located,  and  the  reasonable  value  of 
the  work,  is  sufficient.  Gregg  v.  Dunn, 
38  Mo.  App.  283;  Fleischman  v.  Miller, 
38  Mo.  App.  177. 

When  Contract  Fails  To  Fix  Amount. 
Where  tha  contract  fails  to  fix  an  amount 
for  constructing  the  building,  a  reason- 
able price  commensurate  with  the  labor 
done  may  be  recovered.  Manuel  r. 
Campbell,  3  Ark.  324. 

Recovery  on  Default  of  a  Payment. — 
Where  an  owner  defaults  in  a  payment 
and  the  builder  desires  to  recover  more 
than  the  contract  provides  as  due  at 
that  stage,  he  can  do  so  only  where  the 
sum  made  due  is  not  justly  propor- 
tioned by  the  contract  to  the  amount 
of  work  that  has  actually  been  per- 
formed, and  the  proportion  it  bears  to 
the  contract  price.  Beynolds  v.  Welsh, 
8  N.  Y.  St.   404. 

94.  U.  S.— Dermott  v.  Jones,  2  Wall. 
1,  17  L.  ed.  762;  McDonough  v.  Evans 
Marble  Co.,  112  Fed.  634,  50  C.  C. 
A.  403.  Ala. — Davis  v.  Badders,  95 
Ala.  348,  10  So.  422;  Bell  v.  Teague, 
85  Ala.  211,  3  So.  861;  Kirkland  v. 
Oates.  25  Ala.  465.  Conn.  —  Pinches  V. 
Swedish  Lutheran  Church,  55  Conn. 
183,  10  Atl.  264.     111.  —  Estep  v.  Fen- 


ton,  66  111.  467.     Ind.— Becker  v.  Heck- 
er,  9  Ind.  497;    McClure    t;.    Secrist,    5 
Ind.   31;   McKinney  v.  Springer,  3   Ind. 
59,  54  Am.  Dec.  470.     La.— McClure  v. 
King,  15  La.  Ann.  220;  Clark  v.  Kemp- 
er, 3    Eob.    10.     Me.— White  V.  Oliver, 
36  Me.  92;    Jewett  v.   Weston,   11   Me! 
346.     Mass. — Moulton   v.   McOwen,    103 
Mass.    587.     Mich.— Eaton   v.    Gladwell, 
121    Mich.   444,  80   N.   W.   292.     Mo.— 
Dutro  v.  Walter,  31  Mo.  516;    Herman 
v.    Compton    Hill    I.    Co.,    58    Mo.    App 
480;   Gregg  v.  Dunn,  38  Mo.  App.  283 
Fleischmann    v.    Miller,    38    Mo.    App 
177;  Austin  v.  Keating,  21  Mo.  App.  30 
N.  H.— Danforth  v.  Freeman,  69  N.  H 
466,     43    Atl.    621.     N.    J.— Feeney     v 
Bardsley,  66  N.  J.  L.  239,  49  Atl.  443 
Ohio.— Goldsmith  v.  Hand,  26  Ohio  St 
101.     Tex.— Weis  v.  Devlin,  67  Tex  507 
3  S.  W.  726,  60  Am.  Rep.  38. 

See  Shaw  v.  St.  Louis,  8  Can.  Sup. 
Ct.  385.  See  also  Ark.  — Simpson  r 
McDonald,  2  Ark.  370.  N.  Y.— Mur- 
phy v.  Buckman,  66  N.  Y.  297.  Ohio. 
Allen  v.  Curies,  6  Ohio  St.  505. 

See,  however,  Bertrand  v.  Byrd.  5 
Ark.  651.  J     ' 

Affidavit  of  Defense.— «« While  an 
affidavit  of  defense  should  be  suffi- 
ciently definite  in  its  allegations  to 
prevent  judgment  under  the  statement 
of  claim,  where  it  appears  from  the 
statement  of  claim  that  there  were 
material  items  of  work  not  completed 
by  the  builder  but  performed  by  other 
parties,  and  that  the  building  was  not 
finished  until  long  after  it  was  required 
by  the  contract  to  have  been  finished  in 
such  case,  a  very  mild  affidavit  of  de- 
fense is  all  that  is  needed  to  carry  the 
case  to  a  jury. ' '  Murphy  v.  Liberty  Nat 
Bank,  179  Pa.  295,  36'  Atl.  283.  And 
see  United  States  v.  Dixey,  71  Fed.  846. 
95.     U.  S.— Hiss  v.  Pitcairn,  107  Fed. 

425.     Conn Jones    v.    Davenport,    74 

Conn.  418,  50  Atl.  1028.    Mass.  — Allen 
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When  Owner  Completes  Building.  —  "Where  the  builder  fails  to  comply 
with  material  requirements  of  the  contract,  and  the  owner  takes 
possession  and  completes  the  work  at  the  contractor's  expense,  the 
rule  is  that  the  contractor  may  recover  the  contract  price,  less  the 
reasonable  cost  of  completing  the  building,  the  damages  by  reason' 
of  delay  and  the  diminished  value  of  the  building  because  of  defects 
in  construction  not  remediable  without  unreasonable  expenditure.96 

If  the  builder  complete  the  work,  but  it  differs  materially  from  the 
contract  and  its  value  is  less  than  contract  price,  but  is  nevertheless 
taken  possession  of  by  the  owner,  the  value  of  the  building  may  be 
recovered,  less  the  damages  for  failure  to  perform.97 


v.  Burns,  201  Mass.  74,  87  N,  E.  194; 
Long  v.  Athol,  196  Mass.  497,  82  N.  E. 
665;  Burke  v.  Coyne,  188  Mass.  401, 
74  N.  E.  942;  Craig  v.  French,  181 
Mass.  282,  63  N.  E.  893;  Cullen  v.  Sears, 
112  Mass.  299;  Powell  v.  Howard,  109 
Mass.  192;  Hayward  v.  Leonard,  7  Pick. 
180.  N.  J.  —  Feeney  v.  Bardsley,  66 
N.  J.  L.  239,  49  Atl.  443. 

See,  however,  Bertrand  v.  Byrd,  5 
Ark.  651. 

96.  U.  S.  —  Hiss  V.  Pitcairn,  107  Fed. 
425.  Ark.  —  Sector  v.  McDermott,  13 
S.  W.  334.  Colo.  —  Charles  v.  Hallack 
Lumb.  Co.,  22  Colo.  283,  43  Pac.  548. 
la.  —  Smith  &  Nelson  v.  Bristol,  33 
Iowa  24.  La.  —  Allen  v.  Wills,  4  La. 
Ann.  97.  Md.  —  Davis  v.  Ford,  81  Md. 
333,  32  Atl.  280;  Hampson  v.  Lewis,  49 
Md.  178.  Mo.  — Eude  V.  Mitchell,  97 
Mo.  365,  11  S.  W.  225.  N.  Y.  — Crouch 
v.  Gutmann,  134  N.  Y.  45,  31  N.  E. 
271,  30  Am.  St.  Eep.  608;  Van  Clief  V. 
Van  Vechten,  130  N.  Y.  571,  29  N.  E. 
1017;  Fox  v.  Davidson,  36  App.  Div. 
159,  55  N.  Y.  Supp.  524;  Zimmerman  v. 
Jourgenson,  70  Hun  222,  24  N.  Y.  Supp. 
170,  54  N.  Y.  St.  13.  Pa.  —  Ligget  v. 
Smith,  3  Watts  331,  27  Am.  Dec.  358. 
This  is  considered  a  leading  case.  Tex. 
Weis  v.  Devlin,  67  Tex.  507,  3  S.  W. 
726,  60  Am.  Eep.  38;  Carroll  v.  Welch, 
26  Tex.  147;  Hillyard  v.  Crabtree's 
Admr.,  11  Tex.  264,  62  Am.  Dec.  475. 
Wis.  —  Arndt  v.  Keller,  96  Wis.  274,  71 
N.  W.  651. 

And  see  the  following  cases: 

Cal.  —  Long  Beach  School  Dist.  v. 
Dodge,  135  Cal.  401,  67  Pac.  499,  which 
was  an  action  against  the  contractor's 
sureties.  Conn.  —  Maloney  v.  Eust,  42 
Conn.  236.  Ky.  —  Escott  v.  White,  10 
Bush  169.  N.  J.  —  Isaacs  v.  Eeeve,  44 
Atl.  1.  N.  Y.  —  Board  of  Education  v. 
First  Nat.  Bank,  70  Hun  520,  24  N.  Y. 
Supp.  392,  54  N.  Y.  St.  46,  as  to  when 
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the  building  is  completed  by  surety. 
Tex.  — Mills  v.  Paul  (Tex.  Civ.  App.), 
30  S.  W.  558,  states  the  rule  to  be  the 
amount  of  unpaid  contract  price  less 
the  fair  and  reasonable  amount  paid 
by  the  owner  to  complete  the  work. 

See,  however,  Gonzales  College  v. 
McHugh,  21  Tex.  256. 

No  Recovery  for  Material  Not 
Used. —  Parker  v.  McGilway,  7  Eob. 
(La.)   192. 

Completion  by  Owner.  —  If  the  build- 
ing is  finished  by  the  owner,  he  may  de- 
duct the  cost  from  the  contract  price, 
or  from  any  money  that  the  builder 
may  have  earned.  Hutton  Bros.  v.  Gor- 
don, 2  Misc.  267,  23  N.  Y.  Supp.  770; 
Austin   v.  Austin,  47  Vt.  311. 

If  the  expense  incurred  in  complet- 
ing the  house  exceed  the  balance  due 
the  contractor,  no  action  on  his  part 
will  lie.  Ala.  —  Hewlett  v.  Alexander, 
87  Ala.  193,  6  So.  49.  D.  C  — Ham- 
mond v.  Miller,  2  Mackey  145.  Mo.  — 
Lee  v.  Ashbrook,  14  Mo.  378,  55  Am. 
Dec.  110.  N.  Y.  — Hutton  v.  Cordon, 
2  Misc.  267,  23  N.  Y.  Supp.  770;  Smith 
v.  Ferris,  1  Daly  18  (action  by  sub- 
contractor). Ore.  —  Ball  v.  Doud,  26 
Ore.  14,  37  Pac.  70. 

97.  111.— Estep  v.  Fenton,  66  111.  467. 
Ind.  —  Becker  v.  Hecker,  9  Ind.  497; 
McKinney  v.  Springer,  3  Ind.  59,  54 
Am.  Dec.  470.  Me.  —  White  v.  Oliver, 
36  Me.  92.  Mich.  —  Eaton  v.  Gladwell, 
121  Mich.  444,  80  N.  W.  292.  Mo. — 
Ibers  v.  O'Donnell,  25  Mo.  App.  120; 
Austin  v.  Keating,  21  Mo.  App.  30. 
N.  H.  —  Danf orth  r.  Freeman,  69  N.  H. 
466,  43  Atl.  621.  Ohio.  —  Johnson  v. 
Slaymaker,  18  Ohio  C.  C.  104,  9  Ohio 
Cir.  Dec.  500.  Tex.  —  Jennings  v.  Wil- 
ier (Tex.  Civ.  App.),  32  S.  W.  24;  Wat- 
son v.  De  Witt  County,  19  Tex.  Civ. 
App.  150,  46  S.  W.  1061. 
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Recovery  on  Non-Compliance  Where  Benefit  Conferred. —  It  has  also  been 
held  that  although  there  has  been  no  substantial  compliance  with  a 
contract  but  the  owner  has  received  and  appropriated  a  substantial 
benefit,  recovery  may  be  had  on  quantum  meruit,98  but  not  on  the 


Effect  of  Acceptance.  —  This  rule  will 
apply  notwithstanding  an  acceptance  of 
the  building,  unless  the  acceptance  be 
in  full  discharge  of  the  contract.  Estep 
V.  Fenton,  66  111.  467. 

The  amount  recoverable  depends  upon 
the  extent  of  the  benefit  conferred, 
and  the  relative  value  of  the  work  as 
completed  and  its  value  as  it  should 
have  been  completed  as  shown  by  the 
contract  price.  U.  S.  —  United  States 
V.  Molloy,  144  Fed.  321,  75  C.  C.  A. 
283;  McDonough  r.  Evans  Marble  Co., 
112  Fed.  634,  50  C.  C.  A.  403.  Colo.— 
Schaefer  v.  Gildea,  3  Colo.  15.  Conn  — 
Pinches  V.  Swedish  Lutheran  Church, 
55  Conn.  183,  10  Atl.  264;  Blakeslee  V. 
Holt,  42  Conn.  226.  111.  — Taylor  v. 
Eenn,  79  111.  181.  Ind.  —  Becker  v. 
Hecker,  9  Ind.  497.  la.  —  Corwin 
v.  Wallace,  17  Iowa  374;  Eyser  v. 
Weissgerber,  2  Iowa  463.  Me.  —  White 
V.  Oliver,  36  Me.  92;  Jewett  v.  Wes- 
ton, 11  Me.  346.  Mass. —  Blood  v. 
Wilson,  141  Mass.  25,  6  N.  E.  362;  Cul- 
len  V.  Sears,  112  Mass.  299;  Powell  v. 
Howard,  109  Mass.  192;  Moulton  r.  Mc- 
Owen,  103  Mass.  f87;  Smith  v.  First 
Congreg.  Meeting  House,  8  Pick.  178; 
Hayward  v.  Leonard,  7  Pick.  180. 
Mich.  —  Hanlev  V.  Walker,  79  Mich. 
607,  45  N.  W.  57,  8  L.  B.  A.  207;  Wills 
V.  Board  of  Education,  78  Mich.  260, 
44  N.  W.  267.  Mo. —  Yeats  v.  Ballen- 
tine,  56  Mo.  530;  Heman  v.  Compton 
Hill  I.  Co.,  58  Mo.  App.  480.  N.  H.— 
Britton  v.  Turner,  6  N.  H.  481,  26  Am. 
Dec.  713.  N.  J.  —  Bozarth  v.  Dudlev, 
44  N.  J.  L.  304,  43  Am.  Eep.  373.  N.  Y. 
Murphy  v.  Buckman,  66  N.  Y.  297. 
Ohio.  —  Goldsmith  r.  Hand,  26  Ohio  St. 
101.  Pa.  — White  v.  School  Dist.,  159 
Pa.  201,  23  Atl.  136;  Gallagher  v. 
Sharpless,  134  Pa.  134,  19  Atl.  491.  Tex. 
Weis  v.  Devlin,  67  Tex.  507,  3  S.  W. 
726,  60  Am.  Eep.  38;  Jennings  v.  Wil- 
ier (Tex.  Civ.  App.),  32  S.  W.  24.  Wis. 
Ashland  Lime  Co.  v.  Shores,  105  Wis. 
122,   81   N.   W.   136. 

And  see  Allen  v.  Curies,  6  Ohio  St. 
505. 

If  its  value  be  in  excess  of  the  con- 
tract price,  the  builder  may  recover  the 
difference  between  the  value  of  the 
building  accepted   and  that   contracted 


for.  Eaton  v.  Gladwell,  121  Mich.  444, 
80  N.  W.  292.  And  see  School  Town  of 
Winamac  v.  Hess,  151  Ind.  229.  50  N 
E.   81. 

98.  U.  S.  —  Dermott  v.  Jones,  23 
How.  220,  16  L.  ed.  442.  Ala.— Aarnes 
v.  Windham,  137  Ala.  513,  34  So.  816; 
Bell  v.  Teague,  85  Ala.  211,  3  So.  861; 

Kirkland  v.  Oates,  25  Ala.  465.     Ark 

Simpson  v.  McDonald,  2  Ark.  370 
Conn.  —  Blakeslee  v.  Holt,  42  Conn. 
226.  D.  C.  —  Hammond  v.  Miller,  2 
Mackey  145.  Ga.  —  Ford  v.  Smith,  25 
Ga.  675.  Ind.  —  Everroad  v.  Schwartz- 
kopf,  123  Ind.  35,  23  N.  E.  969;  Mc- 
Clure  v.  Secrist,  5  Ind.  31.    la.  —  Smith 

&  Nelson  v.  Bristol,  33  Iowa  24.     Ky. 

Escott  v.  White,  10  Bush  169;  Morford 
V.  Mastin,  6  T.  B.  Mon.  609,  17  Am. 
Dec.  168;  Panke  v.  Fisher,  20  Ky  L 
Eep.  1167,  48  S.  W.  993.  Me.  —  White 
V.  Oliver,  36  Me.  92;  Jewett  V.  Weston, 
11  Me.  346.  Md.— Presbyterian  Church 
V.  Hoopes  Artificial  Stone  Co.,  66  Md. 
598,  8  Atl.  752.  Mass.  —  Moulton  v. 
McOwen,  103  Mass.  587.  Mich.  —  Han- 
ley  v.  Walker,  79  Mich.  607,  45  N.  W. 
57,  8  L.  E.  A.  207;  Allen  v.  McKibbin, 
5  Mich.  454.  Mo.  —  Yeats  v.  Ballen- 
tine,  56  Mo.  530;  Marsh  v.  Eichards,  29 
Mo.  99;  Downey  v.  Burke,  23  Mo.  228; 
Lee  V.  Ashbrook,  14  Mo.  378,  55  Am! 
Dec.  110;  Heman  v.  Compton  Hill  I 
Co.,  58  Mo.  App.  480;  Gregg  v.  Dunn, 
38  Mo.  App.  283;  Fleischmann  v.  Mil- 
ler, 38  Mo.  App.  177;  Austin  v.  Keat- 
ing, 21  Mo.  App.  30.  N.  C.  —  Moffitt  v. 
Glass,  117  N.  C.  142,  23  S.  E.  104- 
Dixon  v.  Gravely,  117  N.  C.  84,  23  s'. 
E.  39.  Ohio.  —  Allen  v.  Curies,  6  Ohio 
St.  505.  Tenn.  —  Elliott  v.  Wilkinson, 
8  Yerg.  411.  Tex.  — Harris  County  v. 
Campbell,  68  Tex.  22,  3  S.  W.  243,  2 
Am.  St.  Eep.  467;  Watson  v.  De  Witt 
County,  19  Tex.  Civ.  App.  150,  46  S. 
W.  1061;  Paschall  v.  Pioneer  Sav.  Loan 
Co.,  19  Tex.  Civ.  App.  102,  47  S.  W.  98. 
Wis. —  Taylor  v.  Williams,  6  Wis.  361, 
70  Am.  Dec.  468. 

See  the  following  cases:  Cal. — 
Perry  v.  Quackenbush,  105  Cal.  299,  38 
Pac.  740;  Bovd  v.  Bargagliotti,  12  Cal. 
App.  228,  107  Pac.  150  (where  failure 
to  receive  benefit  was  due  to  the  own- 
er's   remissness).      Conn.  —  Maloney    v. 
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original  contract."     The  owner  may  set  off  the  difference  in  value 
between  what  was  contracted  for  and  what  was  furnished,1  and  in 


Rust,  42  Conn.  236.  Ind.  —  Board  of 
Comrs.  V.  Gibson,  158  Ind.  471,  63  N. 
E.  982.  Kan. —  School  Dist.  v.  Boyer, 
46  Kan.  54,  26  Pac.  484,  the  improve- 
ment being  of  substantial  value  though 
defective  in  some  particulars.  Minn. — 
Leeds  V.  Little,  42  Minn,  414,  40  N.  W. 
309.  Mo. — Buschmann  v.  Bray,  68  Mo. 
App.  8. 

See,  however,  Elliott  v.  Caldwell,  43 
Minn.  357,  45  N.  W.  845,  9  L.  R.  A.  52, 
holding  among  other  things  that  the 
mere  fact  that  partial  performance  is 
beneficial  to  a  party  is  not  enough  to 
render  the  party  benefited  liable  to 
pay  for  the  advantage. 

Quantum  Meruit.  —  Election. — « < The 
plaintiff,  in  an  action  to  recover  the 
contract  price  for  work  done,  having 
filed  an  amended  petition  seeking  to 
recover  upon  a  quantum  meruit,  was 
properly  required  to  elect  which  action 
he  would  prosecute,  and  is  concluded 
by  his  election,  though  made  under 
protest,  to  rely  upon  the  claim  for  a 
quantum  meruit,  if  indeed  the  amend- 
ment itself  did  not  operate  as  an  aban- 
donment of  the  case  set  out  in  the 
petition."  Kiel  v.  Kline,  15  Ky.  L. 
Rep.   158. 

A  complaint  substantially  setting  out 
the  following  allegations  was  held 
good  as  against  a  demurrer  under  the 
Nebraska  Code:  "That  on  March  5, 
1887,  one  Mclntyre  entered  into  a  con- 
tract with  J.  Byron  Jennings,  one  of 
the  defendants,  to  make  repairs,  build 
an  addition  and  porches  to  a  dwelling 
house;  that  in  pursuance  of  said  con- 
tract Mclntyre  performed  the  labor; 
that  J.  Byron  Jennings  and  Vina  Jen- 
nings, the  defendants,  accepted  the 
work,  took  possession  of  the  property, 
and  retained  its  use;  that  Vina  Jen- 
nings was  the  owner  of  the  property 
at  the  time  the  contract  was  made  and 
the  labor  performed;  that  the  sum  of 
$75  is  due  on  said  contract,  and  that 
the  account  has  been  assigned  to  plain- 
tiff. The  usual  demand  for  judgment 
appears  in  the  prayer  of  the  petition." 
Davenport  v.  Jennings,  25  Neb.  87,  40 
N.  W.  952. 

99.  Ala.  —  Aarnes  V.  Windham,  137 
Ala.  513,  34  So.  316.  Conn.  —  Blakes- 
lee  v.  Holt,  42  Conn.  226.  D.  0. — 
Hammond  v.  Miller,  2  Mackey  145.    la. 
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Smith  V.  Bristol,  33  Iowa  24.  Ky.  — 
Escott  V.  White,  10  Bush  169;  Morford 
V.  Mastin,  6  T.  B.  Mon.  609,  17  Am. 
Dec.  168.  Mich.  —  Hanley  v.  Walker, 
79  Mich.  607,  45  N.  W.  57,  8  L.  R.  A. 
207;  Allen  v.  McKibbin,  5  Mich.  454. 
Mo.  —  Mohney  v.  Reed,  40  Mo.  App. 
99.  Tex.  —  Paschall  v.  Pioneer  Sav.  & 
Loan  Co.,  19  Tex.  Civ.  App.  102,  47  S. 
W.  98. 

See,  however,  Fitzgerald  v.  LaPorte, 
64  Ark.  34,  40  S.  W.  261;  Manuel  v. 
Campbell,  3  Ark.  324. 

Action  on  Contract  Permissible.  — 
"Under  the  law  of  Louisiana,  a  suit 
may  be  maintained  upon  a  building 
contract,  although  the  work  be  defect- 
ive or  unfinished;  and  the  remedy  of 
the  defendant  in  such  case  is  for  re- 
duction of  the  price  agreed  upon,  to  the 
extent  of  damages  sustained  by  reason 
of  the  defective  performance.  Cairy  v. 
Randolph,  6  La.  Ann.  202;  McClure  v. 
King,  15  La.  Ann.  220.  In  such  case 
the  defendant  may  reconvene  for  dam- 
ages sustained  by  the  contractor's  fail- 
ure to  comply  with  his  agreement.  Hill 
v.  Penny,  15  La.  Ann.  212;  Civ.  Code, 
La.,  art.  2769."  Blanchard  v.  Sonne- 
field,  116  Fed.  257,  53  C.  C.  A.  447. 

Amendment  of  Complaint.  —  Though 
the  action  be  on  the  contract  for  the 
contract  price,  the  petition  may  be 
amended  upon  terms  as  the  court  may 
deem  just,  so  as  to  claim  on  quantum 
meruit.  School  Dist.  v.  Boyer,  46  Kan. 
54,  26  Pac.  484. 

Answer  to  Part  of  Complaint. — 
Where  one  paragraph  of  the  complaint 
is  based  on  the  contract  and  another  on 
quantum  meruit,  an  answer  pleading  the 
contract  and  its  breach,  each  being 
pleaded  as  a  defense  to  the  entire  com- 
plaint, sets  up  no  defense  to  the  alle- 
gation on  quantum  meruit  and  is  demur- 
rable. Everroad  V.  Schwartzkopf,  123 
Ind.  35,  23  N.  E.  969.  And  see  the  title 
"Answers." 

1.  U.  S.  —  McDonough  v.  Evans 
Marble  Co.,  112  Fed.  634,  50  C.  C.  A. 
403.  Conn.  —  Pinches  v.  Swedish 
Lutheran  Church,  55  Conn.  183,  10  Atl. 
264.  Ky.  — Kiel  v.  Kline,  15  Ky.  L. 
Rep.  158.  Mass. — Moulton  v.  McOwen, 
103  Mass.  587.  Minn.  —  Wheaton  v. 
Lund,  61  Minn.  94,  63  N.  W.  251.  Mo. 
Austin  v.  Keating,    21    Mo.    App.    30. 
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such  action  may  allege  such  damage  as  resulted  from  the  failure  to 
comply,2  the  rule  being  that  where  materials  and  labor  are  furnished 
in  erecting  a  building  their  value  may  be  recovered,  whether  special 
stipulations  or  conditions  of  the  contract  have  been  complied  with 
or  not,3  either  in  point  of  time  or  in  other  respects.4 

Exception  to  Bide.  —  In  some  jurisdictions,  however,  the  rule  is  that 
where  there  is  no  substantial  compliance,5  and  inferior  workman- 
ship and  materials  are  used  without  the  owner's  consent,  no  action 
by  the  builder  will  lie.G  And  when  there  is  no  substantial  compli- 
ance, the  defendant  is  not  bound  to  accept  it,  nor  can  there  be  a 


jgm  h.  —  Danforth  P.  Freeman,  69  N.  IT. 
466,  43  Atl.  621.  N.  Y.  —  Riley  P.  Ken- 
ney,  33  Misc.  384,  67  N.  Y.  Supp.  584; 
Beck  v.  Catholic  University,  32 
567,  67  N.  Y.  Supp.  305;  Morton  r. 
Harrison,  20  Jones  &  S.  305.  Ohio. — 
Johnson  V.  Slaymaker,  18  Ohio  C.  C. 
104,  9  Ohio  Cir.  Dec.  500.  Ore.— Cham- 
berlain v.  Hibbard,  26  Ore.  428,  38  Pac. 
437  Wis.  —  Ashland  Lime  Co.  V. 
Shores,  105  Wis.   122,  81  N.  W.  136. 

See  Wells  r.  Board  of  Education,  78 
Mich.  260,  44  N.  W.  267. 

2.  Colo.— Schaefer  P.  Gildea,  3  Colo. 
15.  Ind. —  Everroad  V.  Schwartzkopf, 
123  Ind.  35,  23  N.  E.  969.  la.  —  Cor- 
win  P.  Wallace,  17  Iowa  374.  Mo. — 
Ileman  P.  Compton  Hill  I.  Co.,  58  Mo. 
App.  480.  N.  Y.  —  Murphy  P.  Buck- 
man,  66  N.  Y.  2!>7. 

And  see  Johnson  v.  Slaymaker,  18 
Ohio  C.  C.  104,  9  Ohio  Cir.  Dee.  500. 

3.  Thompson  V.  Purcell,  10  Allen 
(Mass.)   426. 

4.  U.  S.  —  Dermott  V.  Jones,  23 
How.  220,  16  L.  ed.  442.  N.  Y.  —  Jew- 
ell v.  Schroeppel,  4  Cow.  564.  Ohio. — 
Johnson  V.  Slavmaker,  18  Ohio  C.  C. 
104,  9  Ohio  Cir.  Dec.  500.  Eng.  — 
Munro  V.  Phelps,  8  El.  &  Bl.  738,  92  E. 
C.   L.   737. 

5.  Minn.  —  Elliott  V.  Caldwell,  43 
Minn.  357,  45  X.  W.  845,  £  L.  E.  A.  52. 
N.  J.  —  Feeney  V.  Bardsiev,  66  N.  J. 
L.  239,  49  Atl.  443.  N.  Y.  —  Mitchell 
v.  Williams,  80  App.  Div.  527,  80  N.  Y. 
Supp.  864;  Weeks  P.  O'Brien,  59  Super. 
Ct.  28,  12  N.  Y.  Supp.  720,  35  N.  Y. 
St.  463.  Wis.  —  Manthev  v.  Stock,  133 
Wis.  107,  113  N.  W.  443. 

6.  D.  C.  —  Hammond  P.  Miller,  2 
Mackey  145.  HI.  —  Springfield  Cem. 
Assn.  V.  Smith,  32  111.  252.  N.  Y. — 
Smith  v.  Brady,  17  N.  Y.  173,  72  Am. 
Dec.  442;  D'Amato  P.  Gentile.  54  App. 
Div.  625.  66  N.  Y.  Supp.  833;  Fein- 
berg  v.  Weiher,  19  3.  Y.  Supp.  215,  46 


N.  Y.  St.  389;  Pullman  p.  Corning,  14 
Barb.  174;  Tucker  p.  Williams,  2  Hilt. 
562;  Smith  r.  Coe,  2  Hilt.  365.  Pa. — 
Miller  r.  Phillips,  31  Pa.  218.  See,  how- 
ever, Ligget  p.  Smith,  3  Watts  331,  27 
Am.  Dec.  358.  S.  D. — Hulst  P.  Benevo- 
lent Hall  Assn.,  9  S.  D.  144,  68  N.  W. 
200.  Wis.— Manthev  p.  Stock,  133  Wis. 
107,    113    N.    \V.    443. 

Insufficient    Allegations.  — ' '  The    pe- 
tition  did   not    allege   wherein   appellee 
had   failed  to   do  the   work   in  a  work- 
manlike manner  as  required  by  the  con- 
tract, nor  did   it   allege  wherein  appel- 
lant   had    failed    to    use    such    material 
as  was  called  for  in  the   contract,  but 
did  allege  that  it  was  discovered  after 
the    building    was    received    'that    said 
foundation  was  not  built  and  construct- 
ed    in     a    thorough    and    workmanlike 
manner,    nor     was     the    material     used 
therein    in    accordance   with    the    speci- 
fications   in    said    contract,'    and    'that 
during    the    progress    of    repairs     other 
defects   were    discovered    in     the     said 
building,    caused   by   bad    workmanship 
and    faulty   material   used   by   said    de- 
fendant in  the  construction  of  the  said 
building;'   and  further,  'that  owing  to 
the   bad    workmanship   and    faulty   ma- 
terial   used    by    defendant    in    the    con- 
struction of  said  house  the  front  walls 
and   other   portions   thereof   are  perma- 
nently    damaged.'     .     .     .     While     the 
petition  may  have  been  sufficient,  even 
on  general   demurrer,   it   was  the   ri.ekt 
of  the  defendant  to  be  informed  where- 
in his  workmanship  was  faulty   or  the 
material  furnished  by  him  not   such  as 
his  contract  required,  and  when  by  spe- 
cific exception  he  pointed  out  the  want 
of  more  specific   averments,  aud  sought 
further  information  as  to  the  very  facts 
on  which  the   plaintiff  relied  for  a  re- 
covery, he  should  not  have  been  forced 
to    go    to    trial    until    this    information 
was     given.       The     special     exceptions 
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recovery  therefor,7  and  should  the  building  be  of  no  benefit  though 
work  was  permitted  to  continue  without  objection  and  is  not  ac- 
cepted, and  it  did  not  comply  with  the  plans  and  specifications,  there 
can  be  no  recovery,  and  an  action  on  quantum  meruit  will  not  lie.3 
Nor  will  an  action  lie  where  the  benefit  conferred  does  not  exceed  in 
value  such  amounts  as  may  have  previously  been  paid.9 

Fraud  Prevents  Recovery.  —  There  can,  however,  be  no  recovery  where 
the  contractor  has  been  guilty  of  fraud.10 

Recovery  When  Contract  Not  Binding.—  But  where  labor  and  materials 
are  furnished  under  a  special  contract  and  the  contract  is  not  bind- 
ing upon  either  party,11  or  such  material  departures  are  made  at  the 
instance  of  the  owner  as  will  result  in  a  new  and  different  undertak- 
ing, without  any  agreed  price  for  such  departures,  there  may  be  a 
recovery  upon  quantum  meruit.12  And  in  such  cases  the  recovery  is 
not  limited  to  the  amount  stated  in  the  contract,13  nor  to  the  ulti- 


should  have  been  sustained."  Boettler 
v.  Tendick,  73  Tex.  488,  11  S.  W.  497, 

5  L.  R.  A.  1270. 

If  it  is  alleged  that  the  builder 
agreed  to  do  his  work  carefully  and 
skilfully  there  can  be  no  recovery 
where  the  defects  arose  from  the  plan 
of  construction.  Fairman  v.  Ford,  70 
Vt.  Ill,  39  Atl.  748. 

See  as  to  Louisiana  rule  permitting 
owner  to  cancel  at  pleasure  by  paying 
for  work  already  begun  and  for  ex- 
penses and  labor  incurred  as  well  as 
damages,  St.  Mary's  Wholesale  Fruit, 
etc.  Co.  V.  New  Orleans,  47  La.  Ann. 
205,  16   So.   831. 

7.  Me.  — Hill  r.  School  Disk,  17 
Me.  316.  Minn.  —  Cornish  C.  &  G.  Co. 
V.  Antrim  Co.-Op.  Dairy  Assn.,  82  Minn. 
215,  84  N.  W.  724.  Mont.  —  Franklin 
V.  Schultz,  23  Mont.  165,  57  Pac.  1037. 
N.  J.  —  Feenev  r.  Bardsley,  66  N.  J.  L. 
239,  49  Atl.  443.  N.  Y.  —  Mitchell  V. 
Williams,  80  App.  Div.  527,  80  N.  Y. 
Supp.  864;  Spence  V.  Ham,  27  App.  Div. 
379,  50  N.  Y.  Supp.  960.  affirmed,  163  N. 
V.  220,  57  N.  E.  412,  51  L.  R.  A.  238. 
Wis.  —  Manthey  V.  Stock,  133  Wis.  107, 
113  N.  W.  443. 

Wilful  Departure  From  the  Contract. 
Eauscher  V.  Cronk,  3  N.  Y.  Supp.  470, 
21  N.  Y.  St.  527. 

8.  Conn.— Smith  r.  School  Dist.,  20 
Conn.    312.      Ky.  —  Morford    v.    Mastin, 

6  T.  B.  Mon,  609,  17  Am.  Dec.  168.  Me. 
Smith  v.  School  Dist.,  20  Conn.  312. 
N.  J.  —  Bozarth  V.  Dudley,  44  N.  J.  L. 
304,  43  Am.  Rep.  373.  N.  D.— Nollman 
r.  Evenson,  5  N.  D.  344,  65  N.  W.  636. 
Wis.  —  Moritz  v.  Larsen,  70  Wis.  569, 
36  N.  W.  331. 


And  see  Allen  v.  Curies,  6  Ohio  St. 
505;  Ellis  17.  Hamlen.  3  Taunt.  (Eng.) 
52,  12  R.  R.  595. 

9.  Morford  V.  Mastin,  6  T.  B.  Mon. 
(Ky.)  609,  17  Am.  Dec.  168;  Hutton 
Bros.  v.  Gordon,  2  Misc.  267,  23  N.  Y. 
Supp.   770. 

10.  Dermott  V.  Jones,  2  Wall.  (U. 
S.)  1,  17  L.  ed.  762;  United  States  t\ 
Molloy,  144  Fed.  321,  75  C.  C.  A.  283. 

11.  Vickery  r.  Ritchie,  202  Mass. 
247,  88  N.  E.  825;  Eastern  Metal  Co. 
v.  Webb  Granite  Co.,  195  Mass.  356,  81 
N.  E.  251;  Butterfield  V.  Byron,  153 
Mass.  517,  27  N.  E.  667,  25  Am.  St. 
Rep.  654,  12  L.  R.  A.  571. 

12.  Ala.  —  Hutchinson  V.  Cullum,  23 
Ala.  622.  Cal. — Reynolds  v.  Jourdan, 
6  Cal.  109.  N.  H.  — Wheeden  v.  Fiske, 
50  N.  H.  125.  Utah.  —  Rhodes  v.  Clute, 
17  Utah  137,  53  Pac.  990.  Wyo.— 
Hood  r.  Smiley,  5  Wyo.  70,  36  Pac.  856. 

And  see  Brin  v.  McGregor  (Tex.  Civ. 
App.),  64  S.  W.  78.  But  see  DeBoom 
v.  Priestly,  1  Cal.  206,  as  to  action  be- 
ing on  implied  contract. 

If  the  difference  of  cost  by  reason  of 
omissions  and  additions  is  stipulated 
to  be  reasonable  and  to  be  fixed  by  the 
architects,  the  fact  that  the  architects 
failed  to  fix  the  prices  constitutes  no 
defense  in  an  action  for  the  value  of 
the  work.  Rude  v.  Mitchell,  97  Mo. 
365,    11    S.   W.    225. 

13.  Ala.  —  Hutchinson  v  Cullum,  23 
Ala.  622.  Mass.  —  Vickery  r.  Ritchie, 
202  Mass.  247,  88  N.  E,  825,  distinguish- 
ing Gillis  r.  Cobe,  177  Mass.  584,  59  N. 
E.  455.  Utah.  —  Bhodes  v.  Clute,  17 
Utah  137,  53  Pac.  990.  Wyo. —  Hood  v. 
Smilev,  5  Wyo.  70,  36  Pac.  856. 
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mate  benefit  to  the  owner  of  the  improvement.14  The  only  advantage 
available  to  defendant  is  by  a  cross-action,15  or  by  way  of  recoup- 
ment, and  this  must  be  specially  pleaded.16 

When  Incorrect  Copy  of  Plans  Furnished.  —  If  the  builder  makes  his 
estimates  on  a  defective  copy  of  the  plans  and  specifications, 'and 
subsequently  refuses  to  do  work  not  shown  on  the  copy  furnished 
him,17  and  acquiesces  in  the  forfeiture  of  the  contract,  he  may  re- 
cover for  materials  and  services  on  quantum  meruit.18  In  such  ac- 
tion the  contract  stipulations  as  to  value  must  be  taken  into  consid- 
eration.19 

Recovery  When  Work  Suspended  and  Afterwards  Resumed.  —  Where 
building  is  suspended  by  order  of  the  authorities,  for  a  defect  not 
occasioned  by  the  contractor,  performance  is  excused  and  the  builder 
is  entitled  to  recover  for  the  work  performed  prior  to  the  suspen- 
tion  the  contract  stipulations  as  to  value  must  be  taken  into  consid- 
request,  and  after  the  time  when  the  building  should  have  been  com- 
pleted work  is  resumed  at  the  instance  of  the  party  who  requested 
the  suspension,  the  action  should  be  for  work  and  materials  furn- 
ished,21 and  not  on  the  original  contract.22  The  builder  may  include 
in  that  action  a  claim  for  the  work  and  materials  furnished  before 
the  suspension  of  the  contract.23 


14.  Vickery  v.  Ritchie,  202  Mass. 
247,  88  N.  E.  825,  distinguishing  Hay- 
wood 17.  Leonard,  7  Pick.   (Mass.)    180. 

15.  Giilis  v.  Cobe,  177  Mass.  584,  59 
N.  E.  455. 

16.  Schaefer  r.  Gildea,  3  Colo.  15; 
Giilis  r,  Cobe,  177  Mass.  584,  59  N.  E. 
455. 

17.  Mantonya  v.  Reilly,  184  111.  183, 
56  N.  E.  425;  Sexton  v.  Chicago,  107 
111.   323. 

18.  Sexton  V.   Chicago,   107   111.   323. 

19.  City  of  Chicago  v.  Sexton,  115 
111.  230,  2  N.  E.  263. 

20.  Heine  v.  Meyer,  61  N.  Y.  171. 
And  see  Smith  v.  United  States,  11  Ct. 
CI.  (U.  S.)  707. 

21.  Kugler  r.  Wiseman,  20  Ohio  361. 

Bill  of  Particulars.  —  Where  the  com- 
plaint alleged  a  contract  between  the 
plaintiffs  and  a  breach  by  defendant 
and  subsequent  request  by  defendant 
to  continue  the  work  for  a  specific  con- 
sideration, defendant  is  entitled  to  a 
bill  of  particulars  of  the  time  and 
place  of  the  new  agreement.  Fox  V. 
Davidson,  44  App.  Div.  283,  60  N.  Y. 
Supp.    678. 

22.  Kugler  v.  Wiseman,  20  Ohio  361. 

23.  Kugler  v.  Wiseman,  20  Ohio  361. 
Under  a  written   agreement   plaintiff 

was    to     perform     certain     construction 
work  on  a  building  according  to  plans 


and  specifications.  The  contract  had  a 
provision  that  whenever  the  contractor 
knows  or  thinks  "that  the  drawings 
or  specifications  or  both  for  any  part 
of  the  work  will  not  produce  secure 
construction,  it  is  his  duty  then  to  stop 
the  work  and  to  instantly  notify  the 
architect  of  this  in  writing"  and  not 
resume  work  until  he  receives  an  order 
in  writing  from  the  architect  over  his 
own  signature  as  to  what  is  to  be  done 
and  when  to  proceed.  The  plaintiff 
never  received  notice  to  proceed  there- 
after, but  received. notice  that  the  work 
was  to  be  done  by  others,  and  certain 
defective  arches  fell  and  had  to  be  re- 
built. The  plaintiff  was  entitled  to 
recover.  Murphy  v.  Liberty  Nat.  Bank, 
184  Pa.  208,  39  Atl.  143. 

Where  the  contractor  is  notified  to 
resume  work  in  October  and  does  not 
do  so  until  freezing  weather,  several 
months  later,  he  is  liable  for  imperfec- 
tions in  the  work.  Bitting  v.  United 
States,  25  Ct.   CI.    (U.  S.)   502. 

Where  the  defendant  unreasonably 
neglects  to  furnish  materials  he  is 
liable  for  wages  of  unemployed  men 
and  for  losses  of  the  contractor  caused 
by  a  rise  in  the  cost  of  labor;  but 
where  by  direction  of  defendant  work 
was  suspended  defendant  would  not  be 
liable  for  an  expense  in  employing  men 
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Extras.  —  Additions  and  extras  may  be  sued  for  in  quantum  meruit.24 
But  no  recovery  for  extra  work  can  be  had  unless  such  work  was 
done  with  the  consent  of  the  owner,25  nor  unless  the  complaint 
alleges  that  the  work  was  extra  work.20 

Rescission.  —If  the  contract  is  rescinded27  the  action  may  be  on 


long  before  the  day  designated  for  re- 
newal of  the  work.  Bitting  v.  United 
States,  25  Ct.  CI.   (U.  S.)   502. 

24.  Mo.  —  Powell  v.  Buckley,  13  Mo. 
316.  N.  H.  —  Wheeden  v.  Fiske,  50  N. 
H.  125.  N.  Y.  —  Goodwin  v.  McCor- 
mick,  6  N.  Y.  Supp.  662,  25  N.  Y.  St. 
1017. 

A  complaint  is  sufficient  which  al- 
leges that  the  owner  agreed  verbally  to 
pay  the  contractor  "$7  per  thousand 
for  all  brick  laid  up  in  the  walls"  of 
a  building  according  to  the  terms  of 
a  written  contract,  though  the  terms 
are  not  given.  O'Connor  v.  Adams,  6 
Ariz.   404,  59  Pac.   105. 

A  provision  in  a  contract  that 
"changes,  additions  and  alterations" 
in  the  work  should  not  invalidate  the 
contract,  but  be  paid  for  as  extra 
work,  or  deduced  from  the  original 
amount,  as  the  case  may  be,  subject  to 
the  architect's  valuation,  has  reference 
only  to  incidental  changes,  additions, 
or  alterations.  Where  there  is  a  ma- 
terial variance  from  the  plans  and 
specifications,  the  contractor  is  not 
bound  by  the  architect's  valuation  and 
it  is  not  final;  in  that  event  he  has 
his  action  for  the  value  of  the  ma- 
terials and  labor  so  furnished.  Cook 
County  v.  Harms,  108  111.  151.  And  see 
Rude  v.  Mitchell,  97  Mo.  365,  11  S.  W. 
225.  See,  however,  Rounds  V.  Aiken 
Mfg.  Co.,  58  S.  C.  299,  36  S.  E.  714. 

25.  Springdale  Cem.  Assn.  v.  Smith, 
32  111.  252.  But  see  Beattie  Mfg.  Co. 
v.  Heinz,  120  Mo.  App.  465,  97  S.  W. 
188,  where  extra  work  was  not  con- 
templated by  the  contract.  And  see 
Driscoll  v.  United  States,  34  Ct.  CI. 
(U.  S.)   508. 

Where  the  contract  provides  that 
alterations  must  receive  the  assent  of 
the  parties  (Cal.  —  Gray  V.  Societe 
Francaise,  etc.,  131  Cal.  566,  63  Pac. 
848.  Conn. —  See  O'Keefe  v.  St.  Fran- 
cis Church,  59  Conn.  551,  22  Atl.  325. 
Md.  —  Baltimore  Cem.  Co.  v.  Coburn,  7 
Md.  202.  Ohio.  —  Ashley  v.  Henahan, 
56  Ohio  St.  559,  47  N.  E.  573),  and  be 
endorsed  on  the  contract,  a  change 
made  in  violation  thereof  cannot  be 
recovered  for  as  extra  work  (Baltimore 
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Cem.  Co.  v.  Coburn,  supra) ;  such  work 
cannot  be  sued  for  on  the  basis  of 
acquiescence  or  acceptance.  U.  S.  — 
Driscoll  v.  United  States,  34  Ct.  CI.  508. 
Md.  —  Baltimore  Cem.  Co.  v.  Coburn, 
supra.  Ohio.  —  Ashley  v.  Henahan, 
supra. 

Compare  Kilbourne  v.  Jennings,  40 
Iowa   473. 

26.  Mills  v.  Paul  (Tex.  Civ.  App.), 
30  S.  W.  558. 

Insufficient  Answer.  — ' '  The  second 
paragraph  of  appellant's  answer  was 
insufficient.  The  appellee  had  alleged 
in  his  complaint  that  the  work  and 
material  had  been  furnished  in  addi- 
tion to  what  the  contract  required,  and 
that,  subsequent  to  the  execution  of  the 
written  contract,  the  board  had  direct- 
ed him  to  do  such  additional  work  and 
furnish  such  additional  material  'at 
such  reasonable  and  just  expense  as  the 
performance  of  the  work  in  a  proper 
manner,  both  as  to  work  and  material 
used,  would  call  for.'  It  is  evident,  in 
view  of  these  allegations,  that  an  an- 
swer tnat  merely  alleged  the  execution 
of  the  original  contract  between  the 
parties,  and  made  a  copy  of  it  an  ex- 
hibit, did  not  state  facts  sufficient  to 
bar  the  action."  Board  of  Comrs.  v. 
Gibson,  158  Ind.  471,  63  N.  E.  982,  987. 

If  the  complaint  in  an  action  for  ex- 
tras does  not  set  out  the  original  con- 
tract, if  it  contains  anything  to  defeat 
or  diminish  the  claim  for  extras,  it  is 
for  the  defendant  to  allege  it  in  his 
answer  as  a  defense,  and  then  for 
plaintiff  to  set  forth  in  his  reply  mat- 
ter in  avoidance  of  that  defense. 
Meyer  v.  Berlandi,  53  Minn.  59,  54  N. 
W.  937. 

27.  Castagnino  v.  Balletta,  82  Cal. 
250,  23  Pac.  127;  Boyd  V.  Bargagliotti, 
12  Cal.  App.  228,  107  Pac.  150. 

That  a  rescission  was  warranted  can- 
not be  shown  without  the  proper  alle- 
gations in  the  answer.  Kemp  v.  School 
Dist,  84  Mo.  App.  680,  holding  that 
where  the  answer  and  evidence  went 
on  the  theory  of  a  valid  contract,  the 
defendant  could  not  raise  the  question 
of  invalidity  because  of  failure  to  com- 
ply with  a  statutory  formality. 


ARCHITECTS  AXD  BUILDERS 


701 


quantum  meruit,2*  even  where  the  work  is  subsequently  performed.29 
provided  the  contract  is  entire  ?>  though  the  party  rnav  elect  to  sue 
for  breach  of  the  contract.31 

Cancellation.  —  If  the  contract  is  cancelled,  as  it  may  be  by  a  court 
of  equity,  for  fraud,  accident  or  mistake,  resulting  in  the  omission 
of  material  matters,32  an  action  will  lie  on  quantum  meruit  for  all 
that  had  been  done  prior  to  the  cancellation.33 

Mutual  Abandonment.  —  If  there  is  mutual  abandonment  an  action 
will  lie  for  the  reasonable  value  of  labor  and  material  furnished-34 
and  if  after  part  performance  the  contract  has  been  varied  by  the 
act  of  the  parties,35  resort  may  be  had  to  the  common  counts  alone 
for  what  has  been  done  under  the  agreement.36 


Voluntary  Assignment  Not  a  Rescis- 
sion. —  New  England  Iron  Co.  r.  Gil- 
bert  Elev.  R.  Co..  91   X.  Y.  153. 

28.  U.  S.  — See  United  States  r. 
Behan,  110  U.  S.  338,  345,  4  Sup.  Ct. 
81,  28  L.  ed.  168;  United  States  v.  Mol- 
loy,  127  Fed.  953,  62  C.  C.  A.  585.  Cal. 
Adams  r.  Burbank,  103  Cal.  646,  37 
Pac.  640.  Del.  —  McDaniel  r.  "Webster, 
2  Houst,  305.  111.  —  Wilson  v.  Bauman, 
80  111.  493;  Dobbins  v.  Higgins,  78  111. 
440;  Bice  r.  Partello,  88  111.  App.  52; 
Wolf  v.  Schlacks,  67  111.  App.  117; 
Geary  r.  Bangs,  37  111.  App.  301, 
affirmed,  138  111.  77,  27  N.  E.  462.  la.— 
Schulte  r.  Hennessy,  40  Iowa  352  (in- 
cluding value  of  labor  expended  in 
preparing  material  for  the  structure); 
Dibol  r.  Minott,  9  Iowa  403.  Kan. — 
School  Dist.  No.  2  v.  Boyer,  46  Kan.  54, 
26  Pac.  484,  and  a  declaration  on  the 
contract  may  be  amended  to  quantum 
meruit.  Mo.'  —  Bean  v.  Miller,  69  Mo. 
384;  Mugan  V.  Began,  48  Mo.  App.  461 
(the  contract  rates  may  be  the  basis  of 
the  recovery).  N.  Y.  —  Wright  v. 
Reusens,  133  X.  Y.  298,  31  X.  E.  215; 
Lawson  r.  Hogan,  93  X.  Y.  39;  Smith 
v.  Corn,  3  Misc.  545,  23  X.  Y.  Supp. 
326;  Powers  r.  Hogan,  6  X.  Y.  St.  239. 
R.  I.  —  Greene  r.  Halev,  5  R.  I.  260. 
Tex.  — Weis  r.  Devlin,  "67  Tex.  507,  3 
S.  W.  726,  60  Am.  Rep.  38.  Vt.  — 
Preble  V.  Bottom,  27  Vt.  249;  Hill  t. 
Ilovey,  26  Vt.  109;  Derbv  v.  Johnson, 
21  Vt.  17.  Wis.  — School  Dist.  v. 
Hayne,  46  Wis.  511.  1  X.  W.  170. 

A  discussion  of  the  rule  in  its  vary- 
ing phases  and  citation  of  cases  will 
be  found  in  a  note  to  Cutter  v.  Powell, 
2  Smith's  L.  C.  38. 

29.  School  Dist.  v.  Hayne,  46  Wis. 
511,  1   X.  W.  170. 

Previous  Waiver.  — So  also  where  a 
builder    furnishes    materials    and     does 


work  of  an  inferior  quality,  there  may 
be  a  rescission  notwithstanding  the 
waiver  of  previous  breaches  on  his 
part.  Hewlett  V.  Alexander,  87  Ala. 
193,  6  So.  49. 

30.  Dibol    v,   Minott,   9   Iowa   403. 

31.  United  States  v.  Behan,  110  U. 
S.  338,  4  Sup.  Ct.  81,  28  L.  ed.  168. 

32.  Conn.  — West  v.  Suda,  69  Conn. 
60,  36  Atl.  1015.  HI.  —  City  of  Chicago 
r.  Sexton,  115  111.  230,  2  X.  E.  263. 
Ky. —  Vaughn  v.  Digman,  19  Ky.  L. 
Rep.  1340,  43  S.  W.  251.  Mass.  — Long 
r.   Athol,   196  Mass.  497,  82  'X.  E.  665. 

33.  Long  r.  Athol,  196  Mass.  497, 
82   X.  E.  665. 

In  a  judgment  reforming  the  con- 
tract and  awarding  damages  for  its 
breach,  it  is  not  necessary  to  recite 
that  the  damages  were  given  "by  wav 
of  equitable  relief."  West  v.  Suda, 
69  Conn.  60,  36  Atl.  1015. 

See  as  to  assignment  of  an  interest 
in  a  chose  in  an  equitable  action,  Har- 
ris County  v.  Campbell,  68  Tex.  22,  3 
8.  W.  243,  2  Am.  St.  Rep.  467,  and  the 
title    "Assignment." 

34.  Ala.  —  Kirkland  r.  Oates,  25 
Ala.  465.  Ga.  —  Ford  r.  Smith,  25  Ga. 
675.  Tex.  —  "Weis  r.  Devlin,  67  Tex. 
507,  3  S.  W.  726,  60  Am.  Rep.  38;  Car- 
roll  r.  Welch,  26  Tex.  147. 

And  see  Escott  V.  "White,  10  Bush 
(Ky.)  169.  See,  however,  Scofield  r. 
McGregor,  63   X.   Y.  638. 

35.  "Reynolds  r.  Jourdan,  6  Cal.  109: 
DeBoom  v.  Priestlv,  1  Cal.  206;  Bovd 
v.  Bargagliotti,  12  Cal.  App.  228,  107 
Pac.  150;  Board  of  Comrs.  v.  Gibson. 
158  Ind.  471,  63   N.  E.  982. 

36.  Castagnino  v.  Balletta,  82  Cal. 
250,  23  Pac.  127;  Reynolds  v.  Jourdan. 
6  Cal.  109;  Bovd  r.  Bargagliotti,  12 
Cal.  App.  22^,  107  Pac.  150.  But  see 
DeBoom  v.  Priestly,  1  Cal.  206. 
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Abandonment  by  Builder. —  If  the  builder  declines  to  proceed,37  and 
the  owner  takes  possession  of  the  unfinished  building  and  completes 
it  himself,38  or  lets  the  work  to  another,39  he  may  sue  for  the  rea- 
sonable cost  thereof,40  or  for  damages  for  the  .breach.41  A  builder 
who  wholly  abandons  the  contract  cannot  recover  for  work  there- 
tofore done;42  and  if  the  owner  in  finishing  such  buildings  effect  any 
saving,  the  builder  has  no  right  therein.43 

Abandonment  on  Failure  To  Pay  Instalment. — -If  on  failure  to  pay  an 
instalment  the  builder  treats  the  contract  as  terminated,44  he  may 


37.  Scofield  v.  McGregor,  63  N.  Y. 
638;  Thompson  r.  Laing,  8  Bosw.  (N. 
Y.)  482. 

A  surety  completing  a  building  may 
recover  from  the  owner  the  contract 
price,  less  the  amount  paid  to  the  con- 
tractor prior  to  the  abandonment.  The 
remedy  is  not  on  quantum  meruit.  Board 
of  Education  v.  First  Nat.  Bank,  70 
Hun  520,  24  N.  Y.  Supp.  392,  54  N. 
Y.  St.  4G. 

38.  D.  C.  —  Hammond  V.  Miller,  2 
Mackev  145.  Miss.  —  Wooten  v.  Bead, 
2  Smed.  &  M.  5S5.  N.  Y.  —  Hutton 
Bros.  v.  Gordon,  2  Misc.  267,  23  N.  V. 
Supp.  770;-  Vanderzee  v.  Herman,  13  N. 
Y.  Supp.  164,  35  N.  Y.  St.  77S.  See, 
however,  Murphy  v.  Buckman,  66  N. 
Y.  297. 

39.  Ky.  — Escott  v.  "White,  10  Bush 
169.  Md.  —  Hampson  v.  Lewis,  49  Md. 
178.  N.  Y.  —  Thompson  V.  Laing,  8 
Bosw.  4S2. 

40.  Cal.  —  Scammon  v.  Denio,  72 
Cal.  393,  14  Pac.  98.  Ky.  — Escott  v. 
White,  10  Bush  169.  Tex.  —  Gonzales 
College  V.  McHugh,  21  Tex.  256;  Hill- 
yard  v.  Crabtree's  Admr.,  11  Tex.  264, 
62  Am.  Dec.  475;  Watson  v.  DeWitt 
County,  19  Tex.  Civ.  App.  150,  46  S. 
"W.  1061. 

And  see  Hutton  Bros.  v.  Gordon,  2 
Misc.  267,  23  N.  Y.  Supp.  770.  But 
see  Malbon  v.  Birney,  11  Wis.  107, 
where  the  builder  had  performed  but 
an  inconsiderable  portion  of  the  con- 
tract. 

41.  Bryant  v.  Broadwell,  140  Cal. 
490,  74  Pac.  33  (for  allegation  suffi- 
cient on  action  for  breach  of  contract) ; 
Scofield  v.  McGregor,  63  N.  Y.  638. 
And  see  Escott  v.  White,  10  Bush  (Ky.) 
169. 

Demurrer  waived  by  pleading  over. 
Deboom  v.  Priestly,  1  Cal.  206;  Gearv 
v.  Bangs,  138  111.  77,  27  N.  E.  462. 
And  see  Mitchell  v.  Wiscotta  Land  Co., 
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3  Iowa  209;  also  the  title  "Demurrer." 
He  may  recover  enough  to  make  him 
whole  if  he  spends  more  than  the  bal- 
ance of  contract  price.  La.  —  Warders 
of  St.  Louis  Church  v.  Kirwan,  9  La. 
Ann.  31;  Allen  v.  Wills,  4  La.  Ann. 
97.  Neb.  —  Yon  Dorn  v.  Mengedoht, 
41  Neb.  525,  59  N.  W.  800.  Tex. — 
Medley  v.  American  Radiator  Co.,  27 
Tex.    Civ.    App.    384,    66   S.    W.   S6. 

And  see  School  Town  of  Winamac 
r.  Hess,  151  Ind.  229,  50  N.  E.  81. 

If  a  contractor  relinquishes  work 
after  part  performance,  and  the  gov- 
ernment completes  it,  he  cannot  recover 
the  profits  on  the  part  done  by  him 
if  there  is  a  loss  on  the  completed 
work,  when  the  contract  provides  that 
he  is  to  pay  for  the  difference  in  cost. 
McGowan  v.  United  States,  35  Ct.  CI. 
(U.  S.)   606. 

42.  U.  S.  —  Ingle  V.  Jones,  2  Wall. 
1,  17  L.  ed.  762;  United  States  V.  Mol- 
loy,  144  Fed.  321,  75  C.  C.  A.  283, 
11  L.  R.  A.  (N.  S.)  487.  Cal.  —  Mar- 
chant  v.  Hayes,  117  Cal.  669,  49  Pac. 
480.  Colo.  —  Walling  v.  Warren,  2 
Colo.  434;  Cochran  v.  Balfe,  12  Colo. 
App.  75,  54  Pac.  399.  Miss.  —  Wooten 
v.  Bead,  2  Smed.  &  M.  585.  N.  Y. — 
VanClief  r.VanVechten,  130  N.  Y.  571, 
29  N.  E.  1017;  Glacius  v.  Black,  50 
N.  Y.  145,  10  Am.  Rep.  449;  Walker 
V.  Millard,  29  N.  Y.  375.  E.  I.  — Car- 
penter v.  Gay,  12  R.  I.  306.  Vt.  — 
Kittle  v.  Harvev,  21  Vt.  301.  Wis. — 
Malbon  v.  Birney,  11  Wis.  107. 

See,  however,  Gregg  v.  Dunn,  38  Mo. 
App.  283,  as  to  the  rule  in  that  state. 

43.  Hammond  v.  Miller,  2  Mackev 
(D.  C.)  145.  But  see  Murphv  v.  Buck- 
man,  66  N.  Y.  297. 

44.  U.  S.  —  Pigeon  v.  United  States, 
27  Ct.  CI.  167.  Cal.  — Golden  Gate 
Lumb.  Co.  v.  Sahrbacher,  105  Cal.  114, 
38  Pac.  635.  111. — Lincoln  v.  Schwartz, 
70   111.    134. 
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sue  upon  quantum  meruit,*5  notwithstanding  a  previous  breach  there- 
of on  his  part.40 

Unrecorded  Contract.  —  ]f  the  contract  be  not  filed  as  required  by 
statute  there  can  be  no  action  thereon,  the  builder  being  left  to  his 
action  for  the  reasonable  value  of  the  work  and  material  furnished.47 

Illegality.  —  Though  no  action  will  lie  on  a  contract  to  construct 
a  building  of  a  character  prohibited  by  statute,48  and  though  such 


45.  Golden  Gate  Lumb.  Co.  V.  Sahr- 
bacher,  105  Cal.  114,  38  Pae.  635; 
Lincoln  v.  Schwartz,  7U  111.   134. 

If  the  requirement  as  to  time  hss 
been  abrogated,  the  builder  cannot 
abandon  the  •work  and  sue  upon  quan- 
tum meruit  without  first  demanding 
performance  and  waiting  a  reasonable 
time.  Lawson  v.  Hogan,  93  N.  Y.  39, 
44. 

46.  Wright  V.  Reusens,  133  N.  V. 
298,  31  N.  E.  215;  Thomas  v.  Stew- 
art, 132  N.  Y.  580,  30  N.  B.  "77: 
Flahertv  v.  Miner,  123  N.  Y.  382,  25 
N.  E.  418;  Graf  v.  Cunningham,  109 
N.  Y.  360,  16  N.  E.  551;  Smith  V. 
Corn,  3  Misc.  545,  23  N.  V.  Supp. 
326;  Moore  v.  Taylor,  42  Hun  (X.  Y.) 
45. 

47.  Sullivan  V.  California  Realty 
Co.,  142  Cal.  201,  05  Pac.  707 ;  Laid- 
law  v.  Marye,  133  Cal.  170,  65  Pac.  391 
(overruling  Rebman  V.  San  Gabriel  Val. 
Land  &    W.    Co.,   95    Cal.   390,   30    Pac 

j  Merchant  v.  Hay,'-,  117  Cal.  669, 
49  Pac.  4S0;  Palmer  v.  White,  70  Cal. 
220,  11  Pac.  647  (action  to  recover 
damages  for  prevention  of  performance 
of  contract) ;  Camp  v.  Behlow,  2  Cal. 
App.  699,  84  Pac.  251  (o  Kuhl- 

man    P.    Burns.    117    Cal.    469,   49    Pac. 
585).     See  Donnelly  v.  Adams,  115  Cal. 
129,  46   Pac.   916;  "Willamette,  ei 
i.  Los  Angeles  College  Co.,  94  Cal.  229, 
29   Pac.   629. 

The  filing  of  a  memorandum  thereof 
would  not  be  sufficient  unless  it  comply 
with  the  statute.  Butterworth  v.  Levy, 
104  Cal.  506,  38  Pac.  897;  Greig  V. 
Riordan,  99  Cal.  316,  33  Pac. 
Willamette,  etc.  Co.  v.  Los  Angeles 
College  Co.,  94  Cal.  229,  29  Pac.  629. 

Plans  and  specifications  must  be  filed 
if  the  contract  provides  that  the  work 
should  be  done  conformably  with  cer- 
tain drawings  and  specifications.  Hol- 
land r.  Wilson,  76  Cal.  434,  18  Pac. 
412.  See,  however,  New  England  Iron 
Co.  r.  Gilbert  Elev.  R.  Co.,  91  N.  Y. 
153. 

Time   To   Object.  —  But   the  validity 


of  the  contract  cannot  be  attacked  for 
the  first  time  on  appeal,  there  being 
no  demurrer  to  the  complaint,  nor  ob- 
jection to  evidence.  White  V.  Fresno 
Nat.  Bank,  98  Cal.  166,  32  Pac.  979. 
Measure  of  Recovery.  —  While  the 
contract  is  not  the  basis  of  recovery, 
it  is  the  measure  and  test  of  the  build- 
er 's  right  to  recover.  Sullivan  v.  Cali- 
fornia Realty  Co.,  142  Cal.  201,  75  Pac. 
767;  Laidlaw  v.  Marye,  133  Cal.  170, 
65  Pae.  391  (overruling  Rebman  v.  San 
Gabriel  Val.  Land  &  W.  Co.,  95  Cal. 
390,  30  Pac.  564);  Marchant  v.  Hayes, 
117  Cal.  669,  49  Pac.  480;  Camp  V. 
Behlow,  2  Cal.  App.  699,  84  Pac.  251 
uling  Kuhlman  v.  Burns,  117  Cal. 
469,  49  Pac.  585). 

Subcontractors,  materialmen  and  la- 
borers may  recover  the  reasonable  value 
of  their  labor  and  materials  regard- 
less of  the  contract  price.  Sullivan 
V.  California  Realty  Co.,  142  Cal.  201, 
75  Pac.  767;  Laidlaw  V.  Marye,  133 
Cal.  170,  65  Pac.  391;  San  Francisco 
Lumb.  Co.  r.  O'Neil.  120  Cal.  455, 
52  Pac.  728;  Butterworth  V.  Levy,  104 
Cal.  500,  38  Pac.  897;  Greig  v.  Rior- 
dan, 99  Cal.  316,  33  Pac.  913;  Wil- 
lamette, etc.,  Co.  V.  Los  Angeles  Col- 
Co.,  04  Cal.  229,  29  Pac.  629;  Kel- 
losjg  v.  Howes,  81  Cal.  170,  22  Pac. 
509,  6  L.  R.  A.  588. 

In  an  action  by  materialmen  against 
the  owner  for  materials  furnished  to 
the  contractor,  breach  of  contract  on 
the  part  of  the  contractor  must  be 
alleged  by  proper  averment  in  the 
answer  in  order  to  make  it  available 
as  a  defense  to  the  action.  Blethen 
v.  Blake,  44  Cal.  117.  And  see  West 
Coast  Lumb.  Co.  v.  Knapp,  122  Cal. 
79,   54  Pac.   533. 

Omission  of  Stamp.  —  If  a  contract 
should  be  stamped,  the  accidental 
omission  of  the  stamp  does  not  render 
it  entirely  void,  nor  preclude  it  from 
becoming  the  basis  of  an  action.  Black 
r.  Woodrow,  39  Md.  194. 

48.  Eastern  Metal  Co.  v.  Webb  Gran- 
ite Co.,  195  Mass.  356,  81  N.  E.  251. 
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a  contract  cannot  be  the  foundation  of  a  cross-action  or  counter- 
claim,49 an  action  on  quantum  meruit  will  Lie  for  Labor  and  materials 
furnished  prior  to  the  discovery  of  the  illegality  for  the  value  as  a 
benefit  to  the  real  estate.5C 

C.  Actions  For  Breach  of  Contract.  —  1.  Rule.  —  For  failure  to 
comply  with  the  provisions  of  the  contract  the  party  defaulting  is 
liable  in  an  action  for  damages/'1  But  where  notwithstanding  a 
breach  the  builder  is  permitted  to  go  on  with  the  contract,  such 
breach  cannot  be  pleaded  in  an  action  for  work  done  subsequenily 
thereto.52  The  owner  claiming  damages  for  breach  of  contract  may 
either  set  off  in  an  action  by  the  builder  or  recover  in  an  independ- 
ent action.55  If  there  is  a  material  variance  between  the  plans  bid 
on  and  those  furnished  for  the  work,54  or  if  the  builder  is  dis- 
charged without  cause,  he  may  sue  for  the  part  performance55  and 
for  damages  sustained  by  reason  of  such  breach,50  including  loss  of 


49.  Eastern  Metal  Co.  v.  Webb  C.raii- 
ite  Co.,  195  Mass.  356,  81  N.  E.  251. 

50.  Vic]  ery  v.  Ritchie,  202  Mass. 
247,  88  N.  E.  835;  Eastern  Metal  Co.  v. 
Webb  Granite  Co.,  195  Mass.  356,  81 
N.   E.   251. 

51.  See  MacKenzie  v.  Board  of 
School  Trustees.  72  Ind.  1S9;  Singleton 
v.  Wilson,  85  Tenn.  344,  2  S.  W. 

A  complaint  alleging  in  substance 
"that  the  said  M  had  failed  to  pay, 
as  it  was  his  duty  to  do,  for  all  the 
material  furnished  by  him  under  said 
contract,  giving  a  detailed  statement 
of  the  claims  which  he  had  failed  and 
ought  to  have  paid,"  is  informal  and 
indefinite,  but  sufficient  to  withstand 
a  demurrer.  MacKenzie  r.  Board  of 
School  Trustees,  72  Ind.   189. 

Indefinite  Contract.  —  Such  action 
will  not  lie  on  a  contract  so  uncertain 
and  indefinite  as  to  be  incapable  of 
performance.  Lyle  V.  Jackson  County, 
23  Ark.  63;  Thomas  V.  Thomasville 
Shooting  Club,  123  N.  C.  285,  31  S.  E. 
654. 

Suspension  of  work  at  the  request 
of  the  owner,  with  the  intent  that  it 
shall  not  be  completed,  which  contin- 
ues until  after  the  time  set  for  com- 
pletion, furnishes  ground  for  an  ac- 
tion for  breach.  Kugler  V.  Wiseman, 
20  Ohio  361. 

52.  Murphy  v.  Buckman,  66  N.  T. 
297;  Smith  v.  Corn,  3  Misc.  545,  23  N. 
Y.  Supp.  326. 

53.  Colo.  —  Schaef  er  v.  Gildea,  3 
Colo.  15.  Conn.  —  Maloney  v.  Rust,  42 
Conn.  236.  111.  —  Estep  v.  Fenton,  66 
111.  467.  Ky. —  Escott  v.  White,  10 
Bush  169.  Pa.  —  Bailey  v.  Presbyte- 
rian Board,  200  Pa.  406,  50  Atl.  160. 

vol.  n 


54.  Williams  v.  Boehan,  17  N.  Y. 
Supp.  484,    I!    X.  Y.  St.  220. 

Departure  Waived.  —  A  variance  that 
at  the  time  was    treated  as  immaterial 
ol    lie  pleaded  thereafter  as  a  de- 
parture  from   the   contract.     Wildey  v. 
School  Hist.  No.  1,  2.1  Mich.  419. 

55.  U.  S.  — United  States  v.  Behan, 

:  Sap.  Ct.  81,  28  L.  ed. 
168.  Cal.  —  Adams  v.  Burbank,  103  Cal. 
646,  37  Pac.  640.  Ky.  — Western  v. 
Sharp,  14  B.  Mon.  177  (seems  to  require 
inn  to  be  on  the  contract) ;  Cham- 
ber! in  v.  McCallister,  6  Dana  352.  Me. 
White  r.  Oliver,  36  Me.  92.  Mass.— 
Bassett  v.  Sanborn,  9  Cush.  58,  even 
though  when  the  builder  was  prevented 
from  continuing  the  work,  the  time  for 
the  completion  thereof  had  expired. 
Mo.  —  McCullough  v.  Baker,  47  Mo. 
401,  action  may  be  either  on  quantum 
meruit  or  on  the  contract  with  damages 
for  its  breach.  N.  Y.  —  Wright  V. 
Reusens,  133  N.  Y.  298,  31  N.  E.  215; 
Zimmerman  v.  Jourgenson,  70  Hun  222, 
24  N.  Y.  Supp.  170,  54  N.  Y.  St.  13. 
Tex.  —  Weis  v.  Devlin,  67  Tex.  507,  3 
S.  W.  726,  60  Am.  Rep.  38;  Carroll  r. 
Welch,  26  Tex.  147.  Utah. —  Bennett 
v.  Shaughnessy,  6  Utah  273,  22  Pac. 
156. 

And  see  Hollinshead  v.  Mactier,  13 
Wend.  (N.  Y.)  276. 

56.  U.  S.  —  United  States  v.  Behan. 
110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  ed. 
168;  Smith  r.  United  States,  11  Ct.  CI. 
707.  N.  Y  — Jones  V.  Judd,  4  N.  Y. 
411,  414;  Zimmerman  V.  Jourgenson,  70 
Hun  222,  24  N.  Y.  Supp.  170,  54  N.  Y. 
St.  13.  Tex.  — Carroll  v.  Welch,  26 
Tex.  147. 

See  Heaver  v.  Lanahan,  74  Md.  493, 
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profits.*7  So,  where  the  builder  is  hindered  and  delayed  in  the 
completion  of  the  work,58  a  claim  for  stipulated  damages  for  delay 
may  properly  be  joined  with  an  action  for  breach  of  the  contract  to 
build.59 

2.  Dependent  Covenants.  —  A  contract  whereby  a  builder  binds 
himself  to  do  an  act  possible  only  upon  the  performance  of  a  cor- 
responding act  by  the  owner  implies  necessarily  an  obligation  by 
the  latter  to  do  or  allow  to  be  done  the  act  or  things  necessary  for 
the  completion  of  the  contract.60  So  a  contract  to  build  a  house, 
the  larger  part  of  the  price  of  which  is  to  be  paid  on  completion, 
clearly  implies  that  the  owner  will  permit  the  house  to  be  built.61 
And  for  any  breach  of  this  implied  promise,  the  owner  is  equally 
liable  as  on  an   express  promise,'52   and   must   answer  in   damages.03 


22     Atl.     263.     See,    however,     McCul- 
lough  V.  Baker,  47  Mo.  401. 

57.  U.  S.  —  Schneider  v.  United 
States,  19  Ct.  CI.  547;  Kellogg  Bridge 
Co.  v.  United  States,  15  Ct.  CI.  206; 
Cook  r.  Hamilton  Count v  Comrs.,  6  Mc- 
Lean 612,  6  Fed.  Cas.  No.  3,158.  Ind.— 
Fairfield  v.  Jeffreys,  6s  Ind.  578.  Mo. 
Brandt  v.  Schuchmann,  6<)  Mo.  App.  70. 
N.  Y. —  Del  Genovese  v.  Third  Ave.  R. 
Co.,  L3  App.  Div.  412,  43  N.  Y.  Supp. 
8.  Ore.  —  Wisner  r.  Barber,  10  Ore. 
342. 

Bee,  however,  Swanson  V.  Andrus,  83 
Minn.  505,  86  N.  W.  465;  Clark  v.  May- 
or, 4   X.   V.  338,  53  Am.  Dee.  379. 

58.  Kellogg  Bridge  Co.  v.  United 
States,  15  Ct.  CI.  (U.  S.)  206  (where  the 
United  States  stopped  the  work  pend- 
ing a  further  appropriation);  Bulkley 
r.   United  states,  7  Ct.  CI.  (U.  S.)   547. 

59.  Watson  v.  De  Witt  Count v,  19 
Tex.  Civ.  App.  15i).  46  S.  W.  1061. 

"When  two  causes  of  action  are 
joined  in  a  petition,  they  should  be 
stated  separately  and  each  cause  should 
stand  by  itself,  ami  there  should  be 
some  words  showing  that  another  cause 
of  action  was  about  to  be  stated.  .  .  . 
Plaintiff  cannot  and  ought  i  ol  to  ex- 
pect any  advantage  by  jumbling  sct- 
eral  causes  of  action  together  in  such 
way  as  gives  rise  to  a  contention 
whether  one  or  more  causes  are  united 
in  the  petition  and  as  to  the  relief  to 
which  he  is  entitled.  So  the  statute 
requires  that  the  several  defenses 
should  be  stated  separately,  just  as 
several  pleas  were  formerly  pleaded  in 
suits  at  law."  Marsh  r.  Richards,  29 
Mo.  99. 

Bill  of  Particulars.  —  Tf  the  owner 
sues  the  builder's  sureties  for  liquidat- 
ed damages  for  defective  material,  and 

45 


alleges  in  substance  that  the  material 
provided  for  by  the  contract  was  not 
furnished,  and  in  consequence  of  im- 
perfect construction  and  improper  ma- 
terials so  furnished,  the  owner  was 
compelled  to  pay  and  did  pay  for  the 
correction  of  such  work  so  as  to  make 
it  conform  to  the  contract  the  sum  of 
$331,  the  remedy  in  order  to  guard 
against  surprise  is  a  motion  for  a  bill 
of  particulars.  Long  Beach  School 
Dist.  v.  Dodge,  135  Cal.  401,  67  Pac. 
499. 

60.  Black  v.  Woodrow,  39  Md.  194; 
Weeks  v.  Rector,  etc.  of  Trinity 
Church,  56  App.  Div.  195,  67  N.  Y. 
Supp.   670. 

61.  Black  v.  Woodrow,  39  Md.  194. 

62.  Black   v.   Woodrow,  39  Md.  194. 
A     declaration     averring     that     the 

builder  was  "notified  and  directed"  by 
the  owner  "to  desist  from  the  further 
prosecution  of  the  work  contracted  to 
be  done,"  and  was  thus  prevented 
from  performing  his  part  of  the  con- 
tract; and  though  the  owner  "had  a 
right  thus  to  stop  the  work  on  the 
building,  yet,  by  so  doing,  he  commit- 
ted a  breach  of  the  contract  and  there- 
by incurred  a  liability  to  pay  the 
damages  that  might  result  therefrom," 
though  it  "omits  in  terms  to  aver  the 
implied  promise  on  the  part  of  the  ap- 
pellant to  allow  or  suffer  the  house  to 
be  built,  .  .  .  and  is  not  very 
formal  or  technical  in  stating  the 
breach  of  such  implied  promise,  still, 
the  fact  of  prevention  is  alleged  as  the 
breach,  and  that  is  sufficient,  especially 
after  verdict,  which  is  aided  by  in- 
tendment."    Black  V.  Woodrow,  supra. 

63.  Weeks  V.  Rector,  etc.  of  Trinitv 
Church,    56   App.    Div.     195,     67   N.    Y. 

Vol.  n 


706 


ARCHITECTS  AND  BUILDERS 


But  a  mere  default  in  the  payment  of  an  instalment  is  not  such  a 
denial  of  the  right  to  go  forward  with  the  work  as  to  give  the  builder 
a  right  to  abandon  and  sue  for  prospective  profits.64 

3.  Destruction  of  Structure.  —  If  a  contractor  undertakes  to  erect 
and  finish  a  structure,"15  aud  the  building  is  destroyed  before  comple- 
tion, without  fault  of  either  party,66  this  will  not  avail  as  a  de- 
fense in  an  action  for  failure  to  perform.67  If  money  has  been  ad- 
vanced on  the  contract,  an  action  to  recover  it  will  lie/'8  as  well  as 


Supp.  670,  where  it  was  held  that  after 
the  work  had  been  finished  the  action 
for  damages  could  be  brought  though 
the  price   had   been   paid. 

64.  Moore  v.  Taylor,  42  Hun  (N. 
Y.)  45. 

65.  Ala.  —  See  Commercial  Fire  Ins. 
Co.  v.  Capital  City  Ins.  Co.,  81  Ala.  320, 
8  So.  222,  60  Am.  Rep.  122.  Conn. — 
School  Dist.  No.  1  v.  Dauchy,  25  Conn. 
530,  68  Am.  Dec.  371.  111.  —  Clark  17. 
Busse,  82  111.  515;  Schwartz  v.  Saun- 
ders, 46  111.  18.  Ind.  —  Krause  v.  Board 
of  School  Trustees,  162  Ind.  278,  70  N. 
B.  264,  102  Am.  St.  Rep.  203,  65  L.  R. 
A.  111.  Md.  —  Milske  v.  Steiner  Man- 
tel Co.,  103  Md.  235,  63  Atl.  471,  115 
Am.  St.  Rep.  254,  5  L.  R.  A.  (N.  S.) 
1105  and  note.  Mass.  —  Adams  f. 
Nichols,  19  Pick.  275,  31  Am.  Dec.  137. 
N.  Y.  —  Hayes  v.  Gross,  9  App.  Div.  12, 
40  N.  Y.  Supp.  1098.  And  see  Foley  r. 
Manufacturers'  Fire  Ins.  Co.,  152  N.  Y. 
131,  46  N.  E.  318,  43  L.  R.  A.  664. 
N.  C  — Lawing  v.  Rintles,  97  N.  C.  350, 

2  S.  E.  252.  Tex.— Weis  v.  Devlin,  67 
Tex.  507,  3  S.  W.  726,  60  Am.  Rep.  38. 
Va.  —  Atlantic  &  D.  R.  Co.  v.  Delaware 
Const.  Co.,  98  Va.  503,  37  S.  E.  13.  Wis. 
Vogt  v.  Hecker,  118  Wis.  306,  95  N.  W. 
90. 

See,  however,  Seebach  v.  Kuhn,  9  Cal. 
App.  485,  99  Pac.  123. 

See,  as  to  architects'  rights  to  re- 
cover upon  destruction  of  building, 
Wolf  v.  Altmeyer,  8  Pa.  Dist.  408. 

It  has  been  held  in  such  a  case  that 
the  builder  may  recover  on  an  agree- 
ment implied  from  the  delivery  and  ac- 
ceptance of  such  material  as  had  been 
put  into  the  building.  Teakle  v.  Moore, 
131  Mich.  427,  91  N.  W.  636;  Fildew  V. 
Beslev,  42  Mich.  100,  36  Am.  Rep.  433, 

3  N.  W.  278.  See,  however,  Hollis  t'. 
Chapman,  36  Tex.  1. 

66.  U.  S.  —  Dermott  v.  Jones,  2  Wall. 
1,  17  L.  ed.  762.  Ala.  —  Cutcliff  v. 
McAnally,  88  Ala.  507,  7  So.  331;  Part- 
ridge v.  Forsyth,  29  Ala.  200.  Ind.— 
Krause  v.  Board  of  School  Trustees,  162 

Vol.  II. 


Ind.  278,  70  N.  E.  264,  102  Am.  St.  Rep. 
203,  65  L.  R.  A.  111.  Mass.  —  Butter- 
field  v.  Byron,  153  Mass.  517,  27  N.  E. 
667,  25  Am.  St.  Rep.  654;  Adams  i*. 
Nichols,  19  Pick.  275,  31  Am.  Dec.  137. 
N.  J.  —  School  Trustees  v.  Bennett,  27 
N.  J.  L.  513,  72  Am.  Dec.  373.  N.  Y.  — 
Tompkins  v.  Dudley,  25  N.  Y.  272,  82 
Am.  Dec.  349.  N.  C.  —  Lawing  V.  Rin- 
tles, 97  N.  C.  350,  2  S.  E.  252.  Ohio. — 
Lumber  Co.  v.  Purdum,  41  Ohio  St. 
373.  Pa.  —  Murphy  v.  Liberty  Nat. 
Bank,  184  Pa.  208,  39  Atl.  143.  Wis. 
Vogt  v.  Hecker,  118  Wis.  306,  95  N.  W. 
90.  Eng.  —  Appleby  v.  Myers,  L.  R.  2 
C.  P.  651. 

And  see  Sinnott  v.  Mullin,  82  Pa.  333, 
where  building  was  destroyed  by  fall- 
ing of  wall  on  another  part  of  defend- 
ant 's  lot.  See,  however,  Cleary  v. 
Sohier,  120  Mass.  210. 

A  party  who  engages  to  do  an  act 
must  perform  it  notwithstanding  any 
accident  or  other  contingency  not  fore- 
seen by  him  or  within  his  control. 
Conn.  —  School  Dist.   No.  1  v.  Dauchy, 

25  Conn.  530,  68  Am.  Dec.  371.  111. — 
Springdale  Cem.  Assn.  v.  Smith,  32  111. 
252.  Mass.  —  Adams  v.  Nichols,  19 
Pick.  275,  31  Am.  Dec.  137.  N.  C. — 
Lawing  v.  Rintles,  97  N.  C.  350,  2  S.  E. 
252.  Ohio.  —  Bailey  v.  Brown,  9  Ohio 
C.  C.  455.  Tenn.  —  Galyan  v.  Ketchen, 
85  Tenn.  55,  1  S.  W.  508.  Va.  —  At- 
lantic &  D.  R.  Co.  v.  Delaware  Constr. 
Co.,  98  Va.  503,  37  S.  E.  13.  Wis. — 
Vogt  v.  Hecker,  118  Wis.  306,  95  N.  W. 
90;  Eaton  t?.  Joint  School  Dist.  No.  3, 
23  Wis.  374. 

67.  Adams  v.  Nichols,  19  Pick. 
(Mass.)  275,  31  Am.  Dec.  137;  Ward  v. 
Hudson  River  Bldg.  Co.,  125  N.  Y.  230, 

26  N.  E.  256;  Tompkins  v.  Dudley,  25 
N.  Y.  272,  82  Am.  Dec.  349. 

Fault  in  soil,  to  be  available,  must  be 
pleaded.  Stees  v.  Leonard,  20  Minn. 
494. 

68.  Stees  v.  Leonard,  20  Minn.  494; 
Tompkins  v.  Dudley,  25  N.  Y.  272,  82 
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for  damages  for  non-performance.69  But  there  can  be  no  recovery 
where  the  destruction  of  the  building  is  due  to  faulty  construction.70 
The  owner  in  such  event  has  an  action  for  damages  against  the 
builder.71  On  the  other  hand  it  has  been  held  that  neither  has  a 
right  of  action  against  the  other,  either  on  the  contract  or  on  the 
common  counts,  applying  the  maxim  res  periit  domino.72  If  before 
such  destruction  the  owner  has  accepted  the  work,  although  the  en- 
tire contract  had  not  been  completed,73  an  action  will  lie  for  the 
value  of  the  work  and  materials  furnished.74 

If  the  contract  is  to  manufacture  and  place  in  a  building  certain 
material,  and  the  material  is  manufactured  and  partly  delivered,  but 
before  all  is  delivered  the  building  is  destroyed,  the  value  of  the 
material  may  be  recovered.75  But  where  a  builder  is  to  procure  the 
material  used  in  the  construction  of  a  building  there  can  be  no  re- 
covery for  materials  procured  but  not  placed  prior  to  the  destruc- 
tion of  the  building.76 

Where  there  is  a  joint  interest,  as  where  the  owner  furnishes  the  ma- 
terials and  the  builder  furnishes  the  labor,  there  may  be  a  recovery 
of  a  pro  rata  share  of  what  was  done  previous  to  such  destruction,77 
or  where  materials  furnished  by  the  builder  had  entered  into  the 


Am.  Dec.  349.  Poo,  however,  Krause  v. 
Board  of  School  Trustees,  162  Ind.  278, 
70  X.  E.  264,  102  Am.  St.  Rep.  203,  65 
L.  E.  A.  Ill  (where  the  contractor  had 
expended  more  for  materials  than  he 
had  been  paid);  Parker  V.  Scott,  82 
Iowa   266,  47    X.   VY.    1073. 

69.  Conn.  —  School  Dist.  v.  Dauchy, 
25  Conn.  530,  68  Am.  Dec.  371.  Minn. 
Stees  v.  Leonard,  20  Minn.  494.  N.  Y. 
Ward  r.  Hudson  River  Bldg.  Co.,  125 
JSI.  Y.  230,  26  M.  E.  256;  Tompkins  v. 
Dudley,  25  N.  Y.  272;  Haves  r.  Gross, 
9  App.  Div.  12,  40  N.  Y.  Supp.  1098. 
N,  c.  —  Lawing  v.  Rintles,  97  N.  C. 
350,  2   S.   E.   2.12. 

70.  Springdale  Cem.  Assn.  v.  Smith, 
32  111.  252.  And  see  Stees  v.  Leonard, 
20  Minn.  494. 

71.  Savage   V.  Glenn,  10  Ore.  440. 

72.  Kraure  P.  Board  of  School  Trus- 
tees, 162  Ind.  278,  70  N.  E.  264,  102 
Am.  St.  Rep.  203,  65  L.  R.  A.  Ill;  Ap- 
pleby r.  Myers,  L.  R.  2  C.  P.  651.  And 
see  Seebach  r.  Kuhn,  9  Cal.  App.  485,  99 
Pac.  723,  where  contract  has  a  pro- 
vision affecting  course  as  to  fire  or 
earthquake,  and  building  was  destroyed 
bv  earthquake. 

*73.  Cal. —  Seebach  P.  Kuhn,  9  Cal. 
App.  485,  99  Pac.  723.  Tenn.  — Galyon 
r.  Ketchen,  85  Tenn.  55,  1  S.  W.  508. 
Va.  —  Atlantic  &  D.  R.  Co.  V.  Delaware 
Constr.  Co.,  98  Va.  503,  37  S.  E.  13. 
Wis.  — Cook   v.   McCabe,   53   Wis.   250, 


10  N.  W.  507,  40  Am.  Rep.  765;  Eaton 
V.  Joint  School  Dist.  No.  3,  23  Wis.  374. 

Breach  of  agreement  to  insure  build- 
er's interest  makes  the  owner  liable  to 
the  builder  in  case  of  loss.  McAlpine 
v.  Trustees  of  St.  Clara  Female  Acad- 
emy, 101  Wis.  468,  78  N.  W.  173. 

74.  N.  Y.  —  Heine  v.  Meyer,  61  N. 
Y.  171.  Tenn.  —  Galyon  v.  Ketchen,  85 
Tenn.  55,  1  S.  W.  508.  Wis.  —  Cook  v. 
McCabe,  53  Wis.  250,  10  N.  W.  507,  40 
Am.  Rep.  765. 

But  see  Wilson  v.  Knott,  3  Humph. 
(Tenn.)  473;  Clarke  V.  Franklin,  7 
Leigh  (Va.)   1. 

Completion  of  Contract  Notwithstand- 
ing Destruction.  —  Where  a  builder 
completes  his  contract  and  would  have 
had  an  interest  in  the  insurance  but 
for  the  breach  of  a  covenant  by  the 
owner,  his  remedy  is  an  accounting, 
charging  the  owner  with  the  building 
and  the  damages  for  breach  of  the 
contract  to  insure,  and  crediting  him 
with  payments  made  on  the  contract 
either  before  or  after  the  fire.  McAl- 
pine v.  Trustees  of  St.  Clara  Female 
Academy,  101  Wis.  468,   78  N.  W.  173. 

75.  Rawson  v.  Clark,  70  111.  656. 

76.  Hayes  r.  Gross,  9  App.  Div.  12, 
40  N.  Y.  Supp.  1098,   1102. 

77.  Mass.  —  Butterfield  v.  Byron,  153 
Mass.  517,  27  N.  E.  667,  25  Am.  St. 
Rep.  654,  12  L.  R.  A.  571;  Cleary  v. 
Sohier,  120  Mass.  210.     Va.  —  Clark  v. 
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structure,78  and  he  had  done  his  work  in  preparation  for  some  other 
work  to  be  done  by  another  contractor.79 

If  the  contract  be  separable  or  divisible  there  may  be  a  recovery  of 
the  pro  rata  value  of  the  materials  and  work;80  and  although  the 
contract  be  entire,  an  action  will  lie  for  instalments  as  they  be- 
come due,81  even  though  the  contract  had  not  been  entirely  com- 
pleted.82 But  a  declaration  which  in  one  count  seeks  to  recover  for 
the  failure  to  pay  instalments,  and  also  to  recover  damages  for  re- 
fusal to  permit  the  builder  to  perform  his  contract  by  rebuilding,  is 
bad  for  duplicity,83  and  is  subject  to  general  demurrer.84 

Sub-contractors.  —  If  previous  to  such  destruction  a  sub-contractor 
had  completed  his  contract,  although  the  building  was  still  incom- 
plete, he  could  recover  on  his  contract.85 

D.  Statute  of  Limitations.  —  The  statute  of  limitations  does  not 
begin  to  run  against  an  entire  contract  to  build  until  after  the  plain- 
tiff has  ceased  to  work.86  The  day  on  which  the  event  is  to  hap- 
pen or  is  done  is  excluded  from  the  computation.87 

E.  Statute  of  Frauds.  —  If  there  is  nothing  in  the  contract  which 
will  prevent  it  from  being  performed  within  one  year,  it  will  not  be 


Franklin,  7  Leigh  1,  this  was  an  action 
to  recover  a  proportionate  part  of  the 
contract  price.  Wis.  —  Cook  v.  McCabe, 
53  Wis.  250,  10  N.  W.  507,  40  Am.  Rep. 
765,  this  was  an  implied  assumpsit  at 
the  contract  rate. 

See,  however,  Brumby  v.  Smith,  3  Ala. 
123. 

78.  111.  —  Clark  v.  Busse,  82  111.  515; 
Schwartz  v.  Saunders,  46  111.  18;  Siegel 
v.  Eaton,  60  111.  App.  639.  Mass.— 
Cleary  v.  Sohier,  120  Mass.  210;  Lord 
v.  Wheeler,  1  Gray  282.  Mich. — 
Teakle  v.  Moore,  131  Mich.  427,  91  N. 
W.  636.  N.  Y.— Hayes  v.  Cross,  9  App. 
Div.  12,  40  N.  Y.  Supp.  1098;  Niblo  v. 
Binsse,  3  Abb.  Dec.  375,  1  Keyes  476, 
reversing  44  Barb.  (N.  Y.)  54.  Tex.  ■ — 
Weis  v.  Devlin,  67  Tex.  507,  3  S.  W.  726, 
60  Am.  Dec.  38;  Hollis  v.  Chapman,  36 
Tex.  1  (the  contract  in  this  case  was 
held  apportionable).  Va.  —  Atlantic  & 
D.  R.  Co.  v.  Delaware  Const.  Co.,  98  Va. 
503,  37  S.  E.  13.  W.  Va.  —  Hvsell  v. 
Sterling  Coal  &  Mfg.  Co.,  46  W.  Va. 
158,  33  S.  E.  95. 

See,  however,  the  following  cases: 
Ky.  —  Shanks  v.  Griffin,  14  B.  Mon. 
153.  Mo.  —  Haynes  v.  Second  Baptist 
Church,  88  Mo.  285,  87  Am.  Rep.  413. 
Wis.  — Vogt  v.  Hecker,  118  Wis.  306, 
95  N.  W.  90. 

Whether  the  action  should  be  on  the 
contract  for  the  partial  performance, 
or  for  work  done  and  materials  fur- 
nished, is  not  free  from  technical  dif- 
ficulty, but  in  this  case  action  for  work 

Vol.  II 


done  and  materials  furnished  held  to 
substantially  state  sufficient  facts  to 
sustain  the  cause  of  action.  Lord  v. 
Wheeler,  1  Gray  (Mass.)  282.  And 
see  Cleary  v.  Sohier,  120  Mass.  210. 

79.  Clark  v.  Busse,  82  111.  515; 
Schwartz  v.  Saunders,  46  111.  18. 

80.  Cutcliff  v.  McAnally,  88  Ala. 
507,  7  So.  331;  Partridge  v.  Forsyth,  29 
Ala.  200;  Barnard  v.  McLeod,  114  Mich. 
73,  72  N.  W.  24.  See,  however,  Rich- 
ardson v.  Shaw,  1  Mo.  App.  234. 

81.  Milske  v.  Steiner  Mantel  Co., 
103  Md.  235,  63  Atl.  471,  115  Am.  St. 
Rep.  354,  5  L.  R.  A.  (N.  S.)  1105. 

82.  Milske  v.  Steiner  Mantel  Co., 
103  Md.  235,  63  Atl.  471,  115  Am.  St. 
Rep.  354,  5  L.  R.  A.  (N.  S.)  1105. 

83.  Milske  V.  Steiner  Mantel  Co., 
103  Md.  235,  63  Atl.  471,  115  Am.  St. 
Rep.  354,  5  L.  R.  A.  (N.  S.)  1105. 

84.  Milske  V.  Steiner  Mantel  Co., 
103  Md.  235,  63  Atl.  471,  115  Am.  St. 
Rep.  354,  5  L.  R.  A.  (N.  S.)  1105,  hold- 
ing that  though  such  demurrer  be  sus- 
tained by  the  appellate  court,  the  court 
may  remand  the  case  and  permit  the 
declaration  to  be  amended  and  the 
case  to  be  brought  to  trial  on  its  mer- 
its. 

85.  Clark  v.  Busse,  82  111.  515;  Bailey 
V.  Brown,  9  Ohio  C.  C.  455. 

86.  McKinney  V.  Springer,  3  Ind.  50, 
54  Am.  Dec.  470;  Smith  v.  Dickey,  74 
Tex.  61,  11  S.  W.  1049. 

87.  Smith  v.  Dickey,  74  Tex.  61,  11 
8.  W.  1049. 
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void  under  the  statute  of  frauds,  though  not  in  writing.88  When  the 
contract  is  substantially  agreed  upon,  and  it  is  not  reduced  to  writ- 
ing, although  it  was  agreed  it  should  be,  its  validity  is  not  affected, 
unless  there  be  an  agreement  that  it  is  not  to  be  binding  until  re- 
duced to  writing  and  formally  executed.89 

An  owner  would  be  liable  to  a  materialman  for  material  furnished 
to  the  builder,  after  a  promise  to  pay  for  what  was  furnished,  only 
for  so  much  as  was  delivered  after  the  promise.80  The  staking  out 
of  land  on  which  the  building  is  to  be  constructed  is  a  sufficient  part 
performance  to  take  the  case  out  of  the  operation  of  the  statute91 

F.  The  Complaint.  —  1.  Generally.  —  While  the  contract  remains 
executory  the  plaintiff  must  declare  specially.92  When  the  builder 
has  performed  all  that  he  is  required  to  do  he  may  declare  gener- 
ally, using  the  common  counts,98  or  at  his  election  declare  specially 


88.  Sarles  t\  Sharlon,  5  Dak.  100, 
37  N.  W.  748;  Jones  v.  Pouch,  41  Ohio 
St.  146. 

An  agreement  to  build  a  house  which 
was  to  be  completed  at  the  farthest 
within  fifteen  months,  is  not  within  the 
statute  of  frauds,  as  there  is  nothing 
to  prevent  it  from  being  completed 
within  one  year.  Plimpton  v.  Curtiss, 
15  Wend.  (N.  Y.)  336. 

89.  Disken  v.  Herter,  73  App.  Div. 
453,  77  N.  Y.  Supp.  300;  Reynolds  v. 
Welsh,  8  N.  Y.  St.  404. 

90.  Owen  V.  Stevens,  78  111.  462. 
Where  A  enters  into  a  contract  with 

B,  whereby  B  is  to  make  certain  re- 
pairs on  a  building  owned  by  A,  and 
B  purchases  certain  material  from  C, 
which  was  to  be  used  on  the  building 
and  was  to  be  paid  for  out  of  the  job, 
and  C  subsequently  in  a  conversation 
with  A  asks  C  who  was  to  pay  for  the 
material,  replied  that  he  intended  to 
do  so  and  would  pay  for  whatever  ma- 
terial was  delivered  to  the  building, 
makes  an  implied  contract  between  A 
and  C  on  which  A  is  liable  as  principal 
and  is  bound  as  a  purchaser  of  the  ma- 
terial. Carney  v.  Cook,  80  Iowa  747, 
45  N.  W.  919. 

91.  Graves  v.  Hunt.  8  N.  Y.  St.  308. 

92.  Cal.  —  Castasrnino  v.  Balletta,  82 
Cal.  250,  23  Pac.  127.  Ky.  —  Western 
v.  Sharp,  14  B.  Mon.  177.  Mo.  — Pow- 
ell V.  Buckley,  13  Mo.  316. 

93.  Ark.  —  Bertrand  v.  Bvrd,  5  Ark. 
651.  Cal.  —  Castasrnino  V.  Balletta,  82 
Cal.  250,  23  Pac.  127.  111.  — Fowler  v. 
Deakman,  84  111.  130.  Ind.  —  Board  of 
Comrs.  r.  Fulton,  158  Ind.  471,  63  N.  E. 
982.  Md.  —  Presbyterian  Church  V. 
Hoopes  Artificial  Stone  Co.,  66  Md.  598, 
8  Atl.  752.     Mo.  — Marsh  v.  Richards! 


29  Mo.  99,  unless  the  contract  contain 
a   condition   requiring  an    averment   of 
performance.     N.  Y.  —  Hurst   r.  Litch- 
field, 39  N.  Y.  377.     Wis.  —  Learmonth 
r.   feeder,   11   Wis.   138.     Eng.  —  Lucas 
v.  Godwin,  3  Bing.  N.  C.  737,  3  Hodges 
114,  6  L.  J.  C.  P.  205,  32  E.  C.  L.  340. 
In  Eyser  t.  Weissgerber,  2  Iowa  463, 
it  was  said:     "In  all  the  cases  in  which 
it  has  been  held  that  a   party  mav  re- 
cover  for  the  reasonable   value   of  his 
services    rendered    upon    a    special   con- 
tract, it  will  be  found  that  he  claimed 
under  the  common  counts  alone,  or  else 
had  the  special  as  well  as  the  common 
counts    in    his     declaration.      This     is 
abundantly  shown  in  the  case  of  Brit- 
ton  v.  Turner,  6  N.  H.  481,  relied  upon 
by    appellee,    as    also    in    Haywood    v. 
Leonard.  7  Pick.  181;  Epperlv  v.  Bailey, 
3  Ind.  73;  Person  r.  McKebbin,  5  (484) 
Ind.   261;   Coe  v.  Smith,  4  ib.  79;   and 
indeed  in  all  that  class  of  cases  which 
hold   that   the   contractor   may   recover 
a   reasonable   sum   for   the    services   he 
has  actually  performed,  though  he  has 
failed   to  complete  the   contract   in   all 
its    parts.      If   he    declares    alone   upon 
the  special  contract,  he  cannot  recover, 
because  the  work  or  service  which  was 
to    entitle    him    to   the    amount    agreed 
upon   has   never   been    performed,    and, 
therefore,  the  proof  fails  to  sustain  the 
material  averments  in  the  petition.     If 
he    declares    upon   the    common    counts, 
however,   he   relies   not   upon    any   spe- 
cial  or   express   promise,   but   upon   the 
implied    obligation   which    the    law   im- 
poses on  the  defendant  to  pay  what  the 
services   are   reasonably  worth,   deduct- 
ing   therefrom    whatever    damages    he 
has  sustained  by  reason  of  the  non-ful- 
fillment of  the  contract." 
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on  the  contract.94  If  the  mode  of  payment  be  any  other  than  money, 
the  count  must  be  on  the  original  contract.95  Performance  must  be 
alleged,  if  it  is  a  condition  precedent  to  payment.96  An  allegation 
that  all  the  contracts  and  agreements  had  been  performed  is  suffi- 
cient.97 

Where  the  substance  of  the  contract  is  set  out  in  the  complaint, 
which  contains  also  a  copy  of  the  specifications,  and  the  items  oil 
damage  are  sufficiently  specified,  it  is  not  error  to  refuse  to  make  the 
complaint  more  definite  and  certain.93  If  the  complaint  declare  on 
the  contract  it  is  not  necessary  to  set  forth  the  plans  and  specifica- 
tions in  order  to  authorize  their  admission  in  evidence.99 

Improper  Work.  —  In  suing  for  damages  for  work  done  unskilfully 
or  improperly,1  it  need  not  be  particularly  alleged  wherein  the  work 
is  defective.2 

2.  Compliance  as  to  Time.  —  One  suing  under  a  contract  calling 
for  completion  within  a  specified  time  must  allege  compliance.3  And 
if  plaintiff  intends  to  rely  upon  a  modification  or  waiver  of  such 


94.  Cal.  —  Castagnino  V.  Balletta,  82 
Cal.  250,  23  Pac.  127.  N.  Y.  —  Hurst 
v.  Litchfield,  39  N.  Y.  377.  Wis. — 
Learmonth  V.  Veeder,  11  Wis.  138.  Eng. 
Lucas  v.  Godwin,  3  Bing.  N.  C.  737,  3 
Hodges  114,  6  L.  J.  C.  P.  205,  32  E.  C. 
L.  340. 

Upon  a  count  in  effect  in  indebitatus 
assumpsit,  declaring  on  an  executed 
contract,  it  need  not  allege  that  the 
services  were  rendered  at  defendant's 
request,  as  on  such  a  count  plaintiff 
may  recover  what  is  due  him  though  no 
specific  price  or  sum  was  agreed  on  (the 
promise  being  implied).  Donegan  v. 
Houston,  5  Cal.  App.  626,  90  Pac.  1073. 

95.  Castagnino  v.  Balletta,  82  Cal. 
250,  23  Pac/l27. 

96.  Smith  r.  Brown,  17  Barb.  (N. 
Y.)  431. 

97.  Smith  v.  Brown,  17  Barb.  (N. 
Y.)  431;  Krog  v.  Rice,  1  Spear  (S.  C.) 
333. 

Qualification  Destroys  Effectiveness 
of  Allegation. — Although  an  allegation 
of  performance  is  sufficient  where  it  is 
qualified  by  adding  that  he  had  per- 
formed "in  every  respect,  except 
wherein  the  same  were  afterwards 
waived  and  altered  from  said  written 
agreements,  by  the  direction,  consent 
or  negligence  and  fault  of  the  said  de- 
fendants," makes  the  plea  ineffective 
and  the  complaint  demurrable.  Smith 
v.  Brown,  17  Barb.  (N.  Y.)  431. 

A  general  traverse  to  such  a  plea  is 
not    sufficient;    specific    breaches    must 
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Krog  v.  Bice,  1  Spear  (S. 
accept- 


be  assigned. 
C.)   333. 

As  to  necessity  for  pleading 
ance,  see  supra,  II,  A,  6. 

98.  Ekstrand  v.  Barth,  41  Wash.  321, 
83  Pac.   305. 

When  Motion  To  Make  Complaint 
Definite  and  Certain  Not  Necessary.' — 
If  where  the  complaint  declares  on  the 
contract  it  is  insufficient  for  want  of 
certainty  "the  only  remedy  of  the  de- 
fendant was  to  move  to  make  it  more 
definite  and  certain.  And  he  could  not, 
as  he  did,  answer  that  plaintiffs  did 
not  perform  'according  to  the  plans 
and  specifications  mentioned,'  implying 
that  he  had  full  knowledge  what  they 
were,"  and  then  raise  objections  to  the 
evidence  for  want  of  certainty  in  the 
complaint.  Learmonth  v.  Veeder,  11 
Wis.  138. 

99.  Learmonth  v.  Veeder,  11  Wis. 
138.     See  also  sxipra,  II,  A,  4. 

1.  Krebs  Mfg.  Co.  t\  Brown,  108  Ala. 
508,  18  So.  659,  54  Am.  St.  Kep.  188; 
Nollman  v.  Evenson,  5  N.  D.  344,  65  N. 
W.  686  (holding  that  the  owner  may 
recover  money  paid  by  him  before  learn- 
ing of  the  defect). 

Whether  the  work  is  expressly  guar- 
anteed or  not.  Krebs  Mfg.  Co.  v. 
Brown,  108  Ala.  508,  18  So.  659,  54 
Am.  St.  Kep.  188.  See  also  Nollman  V. 
Evenson,  5  N.  D.  344,  65  N.  W.  686. 

2.  Krebs  Mfg.  Co.  V.  Brown,  10S 
Ala.  508,  18  So.  659,  54  Am.  St.  Kep. 
188. 

S.  McEntyre  v.  Tucker,  36  App.  Div. 
53,  55  N.  Y.  Supp.  153. 
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requirement  he  must  set  out  such  fact  by  proper  allegation  in  his 
complaint.4 

Failure  To  Terminate  Contract  Permits  Recovery.  —  The  owner  who  fails 
to  terminate  a  contract  after  the  time  fixed  for  completion  has  ex- 
pired cannot  plead  the  delay  as  a  defense  to  an  action  to  recover  the 
price  of  the  work.5 

He  may,  however,  counterclaim  his  damage  arising  from  the  fail- 
ure to  complete  the  contract  on  time.6  Damages  resulting  from  de- 
lay, if  claimed,  ought  to  be  alleged  in  the  answer.7 

The  receipt  of  the  stipulated  contract  price  by  the  builder  would 
not  operate  as  a  waiver  of  his  right  to  proceed  against  the  owner 
for  damages  for  violation  of  the  agreement  by  the  latter  in  delay- 


4.  McEntvre  r.  Tucker,  36  App.  Dir. 
53,  55  N.  Y.  Supp.  153;  Rode  v.  Auer- 
bach,  31  Misc.  765,  64  N.  Y.  Supp.  774; 
Elting  V.  Dayton,  17  N.  Y.  Supp.  849. 

"An  allegation  in  the  complaint  that 
the  terms  of  the  contract  have  been 
fully  complied  with  does  not  authorize 
proof  that  it  has  not  been  complied 
with  because  of  certain  facts  in  re- 
spect to  which  no  mention  is  made  in 
the  complaint."  Elting  v.  Dayton, 
supra. 

5.  Dunn  V.  Steubing,  120  N.  Y.  232, 
24  N.  E.  315. 

6.  Granniss  Lumb.  Co.  V.  Deeves,  72 
Hun  171,  25  N.  Y.  Supp.  375,  55  X.  Y. 
St.  674.  And  see  Van  Buren  v.  Digges, 
11  How.  (U.  S.)  461,  13  L.  ed.  771. 

7.  Heckmann  v.  Pinkney,  81  N.  Y. 
211. 

Allegation  Insufficient  as  Counter- 
claim.—  "The  purpose  of  an  answer 
is  to  defeat  the  action  and  bar  a  re- 
covery. A  counterclaim  or  set-off,  on 
the  contrary,  is  a  pleading  by  which 
the  defendant  states  a  cause  of  action 
in  his  own  favor,  and  against  the  plain- 
tiff. It  does  not  purport  to  answer 
the  complaint,  or  to  set  forth  any 
facts  which  bar  a  recovery  upon  it.  It 
has  none  of  the  properties  of  an  an- 
swer. It  neither  admits  nor  denies  the 
allegations  of  the  complaint.  It  does 
not  confess  and  avoid  them.  Where 
a  defendant  succeeds  upon  an  answer 
going  to  the  whole  complaint  the  only 
judgment  the  court  can  pronounce  is, 
that  the  plaintiff  take  nothing  by  his 
complaint,  that  the  defendant  go  hence 
thereof  without  day,  and,  by  virtue  of 
the  statute,  that  the  defendant  recover 
his  costs.  If  a  defendant  wishes  to 
obtain  affirmative  relief  against  the 
plaintiff,    he    must    state   his    cause    of 


action  by  way  of  counterclaim  or  set- 
off. It  is  settled  beyond  dispute  that 
the  same  pleading  can  not  be  treated 
both  as  an  answer  and  a  counterclaim." 
The  answer  here  alleged"  'Third.  For 
a  third  and  further  defense  said  de- 
fendants say,  that,  by  virtue  of  said 
contract  set  forth  in  the  plaintiff's 
complaint,  the  plaintiffs  agreed  to 
build  and  complete  said  church  build- 
ing on  or  before  the  1st  day  of  March, 
1896,  and  that,  in  default  thereof,  the 
plaintiffs  should  pay  to  said  St.  John's 
Episcopal  Church  the  sum  of  $50  per 
day  thereafter  that  said  work  shall 
remain  unfinished,  as  and  for  liqui- 
dated damages.  The  defendants  say 
that  said  work  still  remains  unfinished, 
although  more  than  200  days  have 
elapsed  since  said  1st  day  of  March, 
1896;  that  by  reason  of  said  failure  of 
the  plaintiffs  to  complete  said  building, 
in  accordance  with  the  provisions  of 
said  contract,  on-  or  before  the  1st  day 
of  March,  1896,  the  defendant,  the  St. 
John's  Episcopal  Church,  has  been  dam- 
aged in  the  sum  of  $50  for  each  and 
every  day  said  church  remains  uncom- 
pleted after  said  1st  dav  of  March, 
1896,  or,  $10,150.  Wherefore  the  de- 
fendants say  that  said  St.  John's 
Episcopal  Church  and  neither  of  said 
defendants  are  indebted  further  to  the 
plaintiffs,  and  they  ask  judgment.' 
The  court  seems  to  have  treated  this 
paragraph  as  a  counterclaim,  and  it  is 
made  the  foundation  of  a  recovery  or 
allowance  against  the  appellants  of 
$3,000."  This  allegation  being  pleaded 
as  an  answer  cannot  be  made  the  foun- 
dation of  a  judgment  for  damages  or 
other  affirmative  relief.  Bird  v.  St. 
John's  Episcopal  Church,  154  Ind.  138, 
56  N.  E.  129. 
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ing  the  completion  of  the  work.8  But  in  an  action  by  a  sub-contrac- 
tor against  the  contractor  the  latter  cannot  offset  a  claim  for  dam- 
ages for  delay  made  by  the  owner  at  the  defendant's  request,  and 
which  has  not  been  fixed  in  the  settlement  between  them." 

When  Excusable.  —  If  plaintiff's  delay  is  caused  by  the  remissness  of 
a  second  contractor  he  may  maintain  his  action,  though  his  work  was 
not  finished  as  agreed.10  So  if  the  delay  was  caused  by  the  acts 
of  the  owner,11  or  of  his  agents,12  or  was  assented  to  by  him,13  or 
waived.14  Nor  can  the  builder  be  held  liable  in  damages  for  delay 
in  the  completion  of  the  building.15  But  even  where  the  work  is 
not  completed  within  the  specified  time,  there  may  be  a  recovery  on 
quantum  meruit,  where  the  owner  prevented  the  completion  of  the 
contract.1* 

Recovery  of  Liquidated  Damages.  —  If  the  contract  provides  for  a  spe- 
cific sum  as  liquidated  damages,  such  amount  will  be  recoverable  if 
it  is  not  disproportionate  to  the  delay,17  but  it  must  be  alleged  that 
it  would  be  impracticable  or  extremely  difficult  to  fix  the  actual  dam- 
age, before  such  recovery  can  be  had.18 


8.  "Weeks  v.  Rector  of  Trinitv 
Church,  56  App.  Div.  195,  67  N.  Y. 
Supp.  670. 

9.  Fisher  v.  Edgefield  Mfg.  Co. 
(Tenn.),  62  S.  W.  27. 

10.  111.  —  Taylor  v.  Renn,  79  111.  181; 
Frost  v.  Rand,  51  111.  App.  276.  Mo.  — 
Beattie  Mfg.  Co.  v.  Heinz,  120  Mo. 
App.  465,  97  S.  W.  188.  N.  Y.  —  Bein- 
hauer  v.  Gleason,  15  N.  Y.  St.  227. 

But  see  Feeney  v.  Bardslev,  66  N.  J. 
L.  239,  49  Atl.  443. 

11.  Cal.  —  White  v.  Fresno  Nat. 
Bank,  98  Cal.  166,  32  Pae.  979.  N.  Y. 
Beinhauer  v.  Gleason,  15  N.  Y.  St.  227; 
Smith  v.  Gugerty,  4  Barb.  614;  Seers  V. 
Fowler,  2  Johns.  272.  Ohio.  —  Johnson 
v.  Slaymaker,  18  Ohio  C.  C.  104,  9  Ohio 
Cir.  Dec.  500. 

Insufficient  Allegation.  —  A  plea  by 
the  contractor  that  he  had  nearly  per- 
formed the  work  at  the  time  required 
and  was  prevented  from  completing  it 
by  the  owner  has  been  held  inadmis- 
sible. Bess  v.  Shepherd,  2  Bibb  (Ky.) 
225. 

12.  White  v.  Braddock  School  Dist., 
159  Pa.  201,  28  Atl.  136. 

13.  TJ.  S.  —  Dermott  v.  Jones,  23 
How.  220,  16  L.  ed.  442.  Ind.  —  Cum- 
mings  v.  Pence,  1  Ind.  App.  317,  27  N. 
E.  631.  N.  Y.  —  Gallagher  V.  Nichols, 
60  N.  Y.  438,  16  Abb.  Pr.  (N.  S.)  337; 
Smith  v.  Gugerty,  4  Barb.  614.  And 
see  Board  of  Education  V.  First  Na- 
tional Bank,  70  Hun  520,  24  N.  Y.  Supp. 
392,  54  N.  Y.  St.  46. 
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14.  Cooke  r.  Odd  Fellows'  Fraternal 
Union,  49  Hun  23,  1  N.  Y.  Supp.  498, 
17  N.  Y.  St.  490;  Dunn  v.  Steubing,  23 
Jones  &  S.  (N.  Y.)  533,  11  N.  Y.  St. 
721;  Sinclair  v.  Tallmadge,  35  Barb. 
(N.  Y.)   602. 

15.  U.  S.  —  Standard  Gas.  Co.  v. 
Wood,  61  Fed.  74,  26  U.  S.  App.  15,  9 
C.  C.  A.  362.  111.  — Sperry  v.  Fanning, 
80  111.  371;  Marsh  v.  Kauff,  74  111.  189. 
La. —  Haughery  v.  Thiberge,  24  La. 
Ann.  442.  Mo.  —  Eldridge  V.  Fuhr,  59 
Mo.  App.  44.  N.  Y.  —  Dannat  v.  Ful- 
ler, 120  N.  Y.  554,  24  N.  E.  815,  31  N. 
Y.  St.  825;  Deeves  v.  Mavor  of  New 
York,  60  N.  Y.  Super.  339,  17  N.  Y. 
Supp.  460,  44  N.  Y.  St.  218;  Lauer  r. 
Brown,  30  Barb.  416;  Smith  v.  Gugerty, 
4  Barb.  614;  Anderson  v.  MeislaliD,  12 
Daly  149;  Stewart  v.  Keteltas,  9  Bosw. 
261;  Weeks  v.  Little,  15  Jones  &  S.  1. 
See,  however,  Granniss  Lumb.  Co.  r. 
Deeves,  72  Hun  171,  25  N.  Y.  Supp. 
375,  55  N.  Y.  St.  674. 

16.  Bassett  v.  Sanborn,  9  Cush. 
(Mass.)  58.  But  see  Hill  v.  School 
Dist.,  17  Me.  316,  where  time  of  per- 
formance was  held  material. 

17.  Ga.  —  Heard  V.  Doolv  Countv, 
101  Ga.  619,  28  S.  E.  986.  Tex.  —  Col- 
lier V.  Betterton,  87  Tex.  440,  29  S.  W. 
467.  Can.  —  McNamara  v.  Skain,  23 
Ont.  103,  in  which  the  court  follows  the 
rule  in  Toke  v.  Andrews,  8  Q.  B.  D. 
428. 

18.  Long  Beach  School  Dist.  v. 
Dodge,  135  Cal.  401,  67  Pac.  499.     And 
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When  Contract  Fails  To  Fix  Time  for  Completion.  —  Where  the  contract 
makes  no  provision  as  to  the  time  in  which  the  contract  is  to  be 
completed  the  law  will  presume  a  reasonable  time.19  Where  extra 
Avork  is  ordered  by  the  owner,  for  which  he  promises  to  pay,  and 
such  work  requires  necessarily  a  longer  time  for  the  completion  of 
the  contract  than  is  provided  therein,  a  reasonable  extension  of 
time  will  be  implied,  and  the  owner  will  have  no  action  for  damages 
for  delay;20  and  notwithstanding  the  contract  provision  there  may 
be  a  recovery  for  such  extra  work.21 

3.  Architect's  Certificate.  —  Averring  Procurement.  — The  issuance  of 
the  architect's  certificate  is  usually  a  condition  precedent  to  the 
maintenance  of  an  action  on  the  contract,  and  it  is  necessary  to 
plead  procurement  thereof,22  or  sufficient  reasons  relieving  the  builder 


pee  Smith  V.  Vail,  53  App.  Div.  628,  65 
N.  Y.  Supp.  834,  affirmed,  166  N.  Y.  611, 
59  N.  E.   1125. 

19.  Walling  V.  Warren,  2  Colo.  434; 
Fowler  v.  Deakman,  84  111.  130.  And 
see  Rode  v.  Auerbach,  31  Misc.  765,  64 
N.  Y.  Supp.  774. 

20.  Ala.  —  Cornish  V.  Suydam,  99 
Ala.  620,  13  So.  118;  Davis  v.  Badders, 
95  Ala.  348,  10  So.  422.  Md.  —  Rams- 
burg  v.  McCahan,  3  Gill  341.  N.  Y.  — 
Kenny  V.   Monahan,   53   App.  Div.   421, 

66  N.-Y.  Supp.  10;  Doyle  v.  Halpin,  1 
Jones  &  S.  352;  Beinhauer  V.  Gleason, 
15  N.  Y.  St.  227;  Seers  v.  Fowler,  2 
Johns.  272.  Eng.  —  Thornhill  r.  Neats, 
8  C.  B.  (N.  S.)  831,  2  L.  T.  N.  S.  539, 
98  E.  C.  L.  830. 

21.  Ramsburg  v.  McCahan,  3  Gill 
(Md.)    341. 

22.  Cal.  —  Holmes  v.  Richet,  56  Cal. 
307,  38  Am.  Rep.  54.  Fla.  —  Wilcox 
t\  Stephenson,  30  Fla.  377,  11  So.  556. 
111.  —  International  Cement  Co.  v.  Bei- 
feld,  173  111.  179,  50  N.  E.  716,  reversing 

67  111.  App.  110;  Arnold  r.  Bournique, 
144  111.  132,  33  N.  E.  530,  36  Am.  St. 
Rep  419,  20  L.  R.  A.  493;  Michaelis  r. 
Wolf,  136  111.  68,  26  N.  E.  384  (and 
applies  both  to  actions  at  law  and  in 
equitv);  Barney  v.  Giles,  120  111.  154, 
11  N.  E.  206;  Downey  v.  O'Donnell,  86 
111.  49  (requiring  production  of  vouch- 
ers showing  all  subcontractors  and  ma- 
terialmen had  been  paid) ;  Fowler  r. 
Deakman,  84  111.  130;  Packard  v.  Van 
Schoick,  58  111.  79;  Chicago  Athl.  Assn. 
v  Eddy  Elec.  Mfg.  Co..  77  111.  App.  204; 
Vincent  v.  Stiles,  77  111.  App.  200;  Gil- 
more  v.  Courtney,  54  111.  App.  417.  Ky. 
Vaughn  v.  Digman,  19  Ky.  L.  Rep.  1340, 
43  S.  W.  251.  Mass.  —  Leverone  V. 
Arancio,   179   Mass.   439,    61   N.   E.  45. 


Mich.  — Guthat  V.  Gow,  95  Mich.  527, 
55  N.  W.  442.  Minn. —  Shaw  v.  First 
Baptist  Church,  44  Minn.  22,  46  N.  W. 
146.  Mo.  —  Rov  r.  Boteler,  40  Mo.  App. 
213.  N.  Y.  — Smith  v.  Wetmore,  167 
N.  Y.  234,  60  N.  E.  419,  affirming  41 
App.  Div.  290,  58  N.  Y.  Supp.  402; 
Weeks  v.  O'Brien,  141  N.  Y.  199,  36 
N.  E.  185,  56  N.  Y.  St.  813;  Crouch  v. 
Gutmann,  134  N.  Y.  45,  31  N.  E.  271; 
Byron  v.  Low,  109  N.  Y.  291,  16  N.  E. 
45;  Fuchs  v.  Saladino,  133  App.  Div. 
710,  118  N.  Y.  Supp.  172;  Fox  v.  Cow- 
perthwait,  60  App.  Div.  528,  69  N.  Y. 
Supp.  912;  Gallagher  v.  Minturn,  27 
App.  Div.  274,  50  N.  Y.  Supp.  491; 
Diehl  v.  Schmalacker,  26  Misc.  835,  57 
N.  Y.  Supp.  244;  Gay  r.  Haskins,  11 
Misc.  134,  31  N.  Y.  Supp.  1022,  65  N. 
Y.  St.  53;  Fay  V.  Mnhlker,  1  Misc.  321, 
20  N.  Y.  Supp.  671,  48  N.  Y.  St.  699; 
Smith  v.  Briggs,  3  Denio  73;  Haden  v. 
Coleman,  10  Jones  &  S.  256;  Martin  V. 
Leggett,  4  E.  D'.  Smith  255.  Ohio. — 
Mullins  Co.  V.  Jacob  Frund  Roofing  Co., 
17  Ohio  Dec.  743.  Wis.  —  Coorsen  v. 
Ziehl,  103  Wis.  381,  79  N.  W.  562;  Hud- 
son v.  McCartnev,  33  Wis.  331.  Eng. — 
Morgan  v.  Birnie,  9  Bing.  672,  23  E.  C. 
L.  414. 

And  see:  Cal.  —  Tally  v.  Parsons, 
131  Cal.  516,  63  Pac.  833,  as  to  action 
bv  owner  against  builders.  111.  — 
Walsh  v.  Walsh,  11  111.  App.  199.  Ky. 
Louisville  Trust  Co.  v.  Louisville  Fire 
Proof,  etc.  Co.,  22  Kv.  L.  Rep.  433,  57 
S.  W.  506.  Wis.  — Hudson  v.  McCart- 
ney, 33  Wis.  345. 

An  action  brought  without  first  ob- 
taining it  is  prematurelv  brought.  111. 
Packard  V.  Van  Schoick,  58  111.  79. 
Mass.  —  Leverone  r.  Arancio,  179  Mass. 
439,  61  N.  E.  45;  Beharrell  v.  Quimby, 
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from  the  necessity  of  procuring  the  same,23   or  that  it  has  been 


162  Mass.  571,  39  N.  E.  407.  N.  J. — 
Bvrne  v.  Sisters  of  St.  Elizabeth,  45  N. 
J.  L.  213.  Eng.  —  Morgan  v.  Birnie,  9 
Bing.  672,  23  E.  C.  L.  414. 

See  McEntyre  v.  Tucker,  36  App.  Div. 

53,  55  N.  Y.  Supp.  153  (as  to  the  cer- 
tificate being  required  to  be  signed  by 
the  particular  architect  named  in  the 
contract) ;  Beecher  V.  Schuback,  4  Misc. 

54,  23  N.  Y.  Supp.  604,  53  N.  Y.  St.  74. 
In    an    action    brought    for    damages 

for  refusal  to  deliver  material  under 
a  contract,  it  is  no  defense  that  the 
failure  to  deliver  was  because  of  fail- 
ure to  make  payments  under  the  con- 
tract, when  the  contract  also  provided 
for  payment  upon  architect 's  estimates, 
and  the  estimate  had  not  been  made. 
Thurber  V.  Ryan,  12  Kan.  453. 

Death  of  Architect.  —  Tf  the  archi- 
tect named  in  the  contract  die,  and 
another  is  substituted  by  the  owner 
and  accepted  by  the  contractor,  his  cer- 
tificate is  necessary.  Beecher  v.  Schu- 
back, 4  Misc.  54,  23  N.  Y.  Supp.  604, 
53  N.  Y.  St.  74. 

See,  as  to  when  condition  regarding 
furnishing  of  certificate  of  architect 
was  waived  and  not  required  as  a  con- 
dition precedent,  Vermont  Street  M. 
E.  Church  v.  Brose,  104  111.  206. 

Amendment  on  Appeal.  —  Where  the 
complaint  fails  to  contain  such  allega- 
tion the  court  on  appeal  may  permit 
amendment  to  conform  to  the  facts 
proved.  Smith  v.  Wetmore,  167  N.  Y. 
234,  60  N.  E.  419,  affirming  41  App.  Div. 
290,  58  N.  Y.  Supp.  402. 

Objection  Raised  On  Trial.  — 
There  was  no  general  or  special  aver- 
ment that  the  conditions  precedent  had 
been  performed,  nor  of  facts  excusing 
the  procurement  of  the  certificate.  No 
objection  to  the  complaint  was  made 
until  the  close  of  the  plaintiff's  case, 
and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  could  then 
be  made,  though  the  objection  had  not 
been  taken  either  by  demurrer  or  an- 
swer. The  court  had  the  power  on  the 
trial  to  permit  an  amendment,  but  no 
application  was  made.  No  objection 
to  the  production  of  the  certificate  in 
this  case  could  be  made,  as  the  court 
held  that  the  action  of  the  owner  in 
proceeding  to  finish  the  building  waived 
the  necessity  of  the  production  of  any 
certificate    by   the    builder   to    recover 
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for  what  might  have  been  due  him  un- 
der the  contract.  Weeks  v.  O'Brien, 
141  N.  Y.  199,  36  N.  E.  185,  56  N.  Y. 
St.  813. 

Annulment  of  Provision  Regarding 
Architect's  Certificate.  —  In  an  action 
for  excavating  a  cellar  and  for  extra 
work  under  a  verbal  contract,  defend- 
ant moved  to  dismiss  because  the  cer- 
tificate of  the  architect  was  not  pro- 
duced and  because  the  complaint  failed 
to  state  a  cause  of  action,  in  that  it  in- 
corporated the  contract  and  assigned  no 
reason  for  the  non-production  of  the 
architect's  certificate.  It  appeared  that 
the  plaintiff  had  also  begun  an  action  to 
reform  the  contract  by  eliminating  the 
clause  regarding  the  certificate  as  hav- 
ing been  placed  therein  by  mistake, 
he  being  unable  to  either  read  or  write. 
This  was  disposed  of  by  defendant 
stipulating,  in  effect,  that  there  was  no 
necessity  for  plaintiff  to  procure  such 
certificate  and  that  there  was  also  a 
waiver.  By  reason  of  such  facts  it  was 
held  that  plaintiff  was  estopped  and 
could  not  afterwards  object  on  the 
ground  that  plaintiff  had  failed  to  plead 
it.  Flaherty  v.  Miner,  15  Daly  173,  4 
N.  Y.  Supp.  618. 

23.  Cal.  —  Tally  v.  Parsons,  131  Cal. 
516,  63  Pac.  833,  refusal  of  architect  to 
issue  certificate.  111.  —  Michaelis  v. 
Wolf,  136  111.  68,  26  N.  E.  3S4;  Barney 
V.  Giles,  120  111.  154,  11  N.  E.  206;  Vin- 
cent v.  Stiles,  77  111.  App.  200.  Ind.  — 
Bird  V.  St.  John's  Episcopal  Church, 
154  Ind.  138,  56  N.  E.  129.  Mass.— 
Beharrell  V.  Quimby,  162  Mass.  571,  39 
N.  E.  407.  Mich.  —  Hanley  v.  Walker, 
79  Mich.  607,  45  N.  W.  57,  8  L.  R.  A. 
207;  Wildey  v.  School  Dist.  No.  1,  25 
Mich.  419  (where  inspection  by  another 
was  provided  for).  N.  J.  —  Byrne  v. 
Sisters  of  St.  Elizabeth,  45  N.  J.  L.  213. 
N.  Y.  —  Smith  v.  Wetmore,  167  N.  Y. 
234,  60  N.  E.  419,  affirming  41  App. 
Div.  290,  58  N.  Y.  Supp.  402  (refusal 
to  permit  the  work  to  be  completed) ; 
Weeks  V.  O'Brien,  141  N.  Y.  199,  36 
N  E.  185,  56  N.  Y.  St.  813;  Powers  v. 
Hogan,  6  N.  Y.  St.  239  (contract  re- 
scinded). Wis.  —  Coorsen  V.  Ziehl,  103 
Wis.  381,  79  N.  W.  562. 

And  see  Holmes  v.  Richet,  56  Cal. 
307,  38  Am.  Rep.  54;  and  cases  cited 
in  note  52,  p.  683. 

An  allegation  in  a  complaint  that 
"plaintiffs  have  complied  with  all  the 
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waived.24    The  full  performance  of  the  contract  does  not  waive  the 


provisions  of  the  contract  on  their  part 
and  erected  said  building  according  to 
said  contract"  is  sufficient  without  set- 
ting out  specifically  the  obtaining  of 
the  architect 's  certificate.  Davis  r. 
Badders,  95  Ala.  348,  10  So.  422.  But 
see  Smith  v.  Wetmore,  41  App.  Div. 
290,  58  X.  Y.  Supp.  402. 

Necessity  of  Certificate  in  Action 
Against  Sureties.  —  A  contract  eon- 
tains  a  provision  that  "if  the  owner, 
by  default  of  the  contractor,  should  be 
compelled  to  furnish  labor  and  mater- 
ials and  finish  the  building  any  damage 
incurred  through  such  default  should 
be  audited  and  certified  by  the  archi- 
tects. This  was  a  condition  precedent 
and  was  inserted  for  the  protection  of 
the  contractor  and  the  sureties,"  and 
in  an  action  against  such  sureties  there 
can  be  no  recovery  by  the  owner  un- 
less such  condition  be  complied  with. 
The  contractor  could  not  repudiate  this 
provision  as  to  the  sureties,  no  matter 
what  effect  his  repudiation  might  have 
npon  himself.  Tally  v.  Parsons,  131 
Cal.  516,  63  Pac.  833. 

"In  this  case,  the  bill,  as  amended, 
does  not  show  that  certificates  of  the 
architect  were  obtained  for  the  fifth 
and  sixth  installments  of  the  contract 
price,  but  it  does  allege  that  appellant 
demanded  of  the  architect  certificates 
for  said  installments,  but  that  said  ar- 
chitect, acting  in  furtherance  of  a  con- 
spiracy entered  into  with  appellee 
Sarah  Wolf  and  her  husband,  to  cheat 
and  defraud  him,  appellant,  fraudu- 
lently withheld  such  certificates  and  re- 
fused to  issue  the  same;  that  he  fraud- 
ulently alleged  the  building  had  not 
been  completed  according  to  contract, 
that  the  work  was  not  well  done,  and 
that  the  materials  used  were  not  good, 
merchantable  materials,  and  that 
thereby  said  Sarah  Wolf  had  sustained 
damages  to  the  full  amount  unpaid 
upon  the  contract.  It  further  avers  the 
completion  of  the  building  in  a  good 
and  workmanlike  manner,  and  with 
good,  merchantable  materials,  and  in 
strict  accordance  with  the  contract  and 
plans  and  specifications."  Such  alle- 
gation is  sufficient  to  put  in  issue  the 
charges  of  fraud  sufficient  to  relieve 
the  builder  from  procuring  the  archi- 
tect's certificate.  Michaelis  v.  Wolf, 
136  111.  68,  26  X.  E.  384. 

"The   complaint   avers  that   the  ap- 


pellants fully  performed  the  contract 
on  their  part,  excepting  the  condition 
thereof  requiring  them  to  obtain  the 
certificate  of  the  architect.  It  is  al- 
leged that,  after  the  work  was  finished, 
they  demanded  the  certificate,  and  no- 
tified the  appellees  of  their  demand, 
requesting  them  to  cause  the  certificate 
to  be  delivered,  but  that  the  same  was 
refused.  These  averments  showed  that 
the  appellants  were  entitled  to  the  cer- 
tificate, and  that  it  was  wrongfully 
withheld."  And  this  was  held  to  con- 
stitute a  sufficient  excuse  for  failure 
to  procure  the  certificate.  Bird  V.  St. 
John's  Episcopal  Church,  154  Ind.  138, 
56  X.  E.  129. 

24.  N.  J.  —  Bvrne  v.  Sisters  of  St. 
Elizabeth,  45  X.  J.  L.  213.  N.  Y. — 
Traitel  v.  Oussani,  51  Misc.  667,  101 
N.  Y.  Supp.  105;  Fav  V.  Muhlker,  1 
Misc.  321,  20  N.  Y.  Supp.  671,  48  X.  Y. 
St.  699.  Wis.  — Ashland  Lime,  etc.  Co. 
V.  Shores,  105  Wis.  122,  81  X.  W.  136. 

And  see,  as  to  omitting  to  plead  such 
failing  in  bar  as  waiver,  Healy  v.  Fal- 
lon, 69  Conn.  228,  37  Atl.  495. 

This  issue  may  be  tried  under  an  im- 
plied allegation  of  the  complaint  that 
the  contract  had  been  fully  executed 
and  performed  by  plaintiff  and  that 
nothing  remained  to  be  done  but  to  pay 
the  money  agreed  to  be  paid.  Whether 
a  demurrer  for  uncertainty  would  lie 
to  such  a  complaint  appears  doubtful. 
Moreover  in  this  case  the  defect,  if 
any,  was  cured  by  averments  in  the 
answer  and  cross-complaint,  even  though 
a  demurrer  to  the  complaint  for  want 
of  the  fact  had  been  erroneously  over- 
ruled. Donegan  v.  Houston,  5  Cal.  App. 
626,  90  Pac.  1073.  But  see  Schenke  v. 
Powell,  7  Dalv  (X.  Y.)  286,  3  Abb.  X. 
C.  42. 

Under  the  common-law  pleading,  "it 
was  necessary  for  the  plaintiff  to  par- 
ticularly plead  each  condition  prece- 
dent, and  compliance  therewith,  or  the 
reason  or  excuse  for  noncompliance, 
such  as  that  the  defendant  waived  or 
prevented  compliance;  but  under  our 
system  of  pleading  such  particularity 
has  been  made  unnecessary,  a  general 
allegation  that  the  plaintiff  performed 
on  his  part  sufficing  to  enable  proof  to 
be  made  either  of  actual  compliance 
with  each  condition  by  both  parties,  or 
that  plaintiff  performed  by  doing  all 
that  he  was  required  to  do  in   compli- 

voi.  n 
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necessity  thereof.25  It  is  sufficient  to  aver  generally  that  all  the 
conditions  of  the  agreement  had  been  duly  performed,  without  spe- 
cially pleading  that  the  certificate  had  been  obtained.26 

Fraud,  Etc. —  To  justify  the  admission  of  evidence  of  fraud  or  mis- 
take it  is  necessary  to  allege  the  facts.27     So  also  as  to  an  unrea- 


ance  and  the  defendant  failed,  or  of 
excusable  non-compliance. ' '  Smith  v. 
Wetmore,  24  Misc.  225,  52  N.  Y.  Supp. 
513. 

Where  a  complaint  is  based  on  the 
theory  of  waiver  of  a  certificate  of  the 
architect,  and  the  answer  in  addition 
to  denying  the  waiver  alleged  that  the 
architect  refused  the  certificate  and 
that  he  was  fully  justified  in  such  re- 
fusal by  the  unsatisfactory  way  in 
which  the  work  was  done,  is  an  allega- 
tion of  new  matter  which  under  §  522 
of  the  Code  of  Civil  Procedure  was 
traversed  without  a  reply,  and  raised 
an  issue  to  be  tried  in  the  action.  Fox 
v.  Powers,  65  App.  Div.  112,  72  N.  Y. 
Supp.  573. 

There  is  a  waiver  if  the  owner,  claim- 
ing defective  work,  states  that  he  will 
complete  the  work  and  deduct  the  eost 
from  the  contract  price.  Wilkinson  v. 
Becker,  185  Pa.  225,  39  Atl.  885. 

An  owner  waives  whatever  right  he 
had  to  demand  a  particular  form  of 
certificate  by  not  placing  his  refusal 
to  pay  upon  the  ground  that  the  one 
furnished  did  not  conform  to  that  form. 
Tilden  v.  Buffalo  Office  Bldg.  Co.,  27 
App.  Div.  510,  50  N.  Y.  Supp.  511. 

Under  a  general  allegation  of  per- 
formance of  all  the  conditions,  evidence 
of  waiver  is  inadmissible.  Boy  v.  Bote- 
ler,  40  Mo.  App.  213. 

The  architect  has  no  power  to  make 
the  waiver.  Leverone  v.  Arancio,  179 
Mass.  439,  61  N.  E.  45. 

Bill  of  Particulars.  — Where  the 
complaint  alleges  generally  a  waiver  of 
the  provisions  of  the  contract,  the  de- 
fendant is  entitled  to  a  bill  of  particu- 
lars specifying  the  act  or  acts  or  state- 
ments from  which  such  waiver  could  be 
implied.  Fox  v.  Davidson,  44  App.  Div. 
283,  60  N.  Y.  Supp.  678. 

The  payment  of  instalments  without 
production  of  a  certificate  is  not  a 
waiver  of  the  final  certificate  upon  the 
completion  of  the  work.  Fuchs  V.  Sala- 
dino,  133  App.  Div.  710,  118  N.  Y. 
Supp.  172;  Haden  v.  Coleman,  10  Jones 
&  S.   (N.  Y.)    256;  Ashland  Lime,  etc. 

vol.  n 


Co.  *.  Shores,  105  Wis.  122,  81  N.  W. 
136.  And  see  Blanchard  v.  Sonnefield 
(C.  C.  A.),  116  Fed.  257. 

25.  Conn.  —  Healy  v.  Fallon,  69 
Conn.  228,  37  Atl.  495,  as  to  effect  of 
failure  to  plead  the  want  thereof  where 
contract  performed.  Ind.  —  Bird  v.  St. 
John's  Episcopal  Church,  154  Ind.  138, 

56  N.  E.  129;  Everroad  v.  Schwartzkopf, 
123  Ind.  35,  23  N.  E.  969.  N.  Y. —Til- 
den v.  Buffalo  Office  Bldg.  Co.,  27  App. 
Div.  510,  50  N.  Y.  Supp.  511  (where 
owner  accepts  the  building  and  is  in 
full  occupation  of  the  same)  ;  Traitel  v. 
Oussani,  51  Misc.  667,  101  N.  Y.  Supp. 
105;  Diehl  v.  Schmalacker,  26  Misc.  835, 

57  N.  Y.  Supp.  244,  affirming  30  Misc. 
786,  62  N.  Y.  Supp.  1080;  Schenke  v. 
Rowell,  7  Daly  286,  3  Abb.  N.  C.  42. 
See,  however,  Weeks  V.  O'Brien,  141  N. 
Y.  199,  36  N.  E.  185,  56  N.  Y.  St.  813, 
reversing  59  N.  Y.  Super.  28,  12  N.  Y. 
Supp.  720,  35  N.  Y.  St.  463;  Doyle  v. 
Halpin,  1  Jones  &  S.  352. 

26.  Fla.  —  Wilcox  v.  Stephenson,  30 
Fla.  377,  11  So.  556.  Mo.  —  Roy  v. 
Boteler,  40  Mo.  App.  213.  N.  Y.— 
Weeks  v.  O  'Brien,  141  N.  Y.  199,  36  N. 
E.  185;  Fox  V.  Cowperthwait,  60  App. 
Div.  528,  69  N.  Y.  Supp.  912. 

27.  U.  S.  — Second  Nat.  Bank  v. 
Pan-American  Bridge  Co.,  183  Fed.  391. 
111.  —  Michaelis  v.  Wolf,  136  111.  68,  26 
N.  E.  384.  Mich.  — Hanley  v.  Walker, 
79  Mich.  607,  45  N.  W.  57,  8  L.  R.  A. 
207.  Neb.  — School  Dist.  v.  Randall, 
5  Neb.  408,  explaining  Mercer  v.  Har- 
ris, 4  Neb.  77.  N.  Y.  —  Brady  v.  New 
York,  132  N.  Y.  415,  30  N.  E.  757, 
affirming  58  N.  Y.  Super.  184,  9  N.  Y. 
Supp.  893;  Byron  v.  Bell,  16  Daly  198, 
10  N.  Y.  Supp.  693.  Wis.  — Hudson  v. 
McCartney,  33  Wis.  331. 

An  allegation  that  the  survejror 
"wrongfully  and  improperly  neglected 
and  refused  to  give  his  certificate." 
was  held  insufficient,  but  would  have 
been  if  the  averment  was  "that  the 
defendants  and  their  surveyor  had  col- 
luded to  cheat  plaintiffs  of  the  proper 
remuneration  for  their  work."  Clarke 
v.  Watson,  18  C.  B.  'N.  S.)  278,  114  E. 
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sonable    refusal   on   the    architect's   part   to   issue   the   certificate.28 


C.  L.  277,  34  L.  J.  C.  P.  148,  11  L.  T. 
Rep.  (N.  S.)  679,  13  Wkly.  Rep.  345. 
But  see  Milner  v.  Field,  5  Exch.  829,  20 
L.  J.  Exch.  68,  holding  that  even  an 
allegation  of  fraud  does  not  waive  the 
necessity  of  the  certificate,  the  remedy 
being  by  cross  action. 

Action  Against  Architect.  —  The 
plaintiff  contracted  to  do  certain  re- 
pairs to  the  house  of  A  to  the  satisfac- 
tion of  his  architect.  In  an  action 
against  the  architect  on  the  ground  that 
he  had  fraudulently  and  in  collusion 
with  the  owner  refused  to  certify 
that  the  repairs  had  been  done  to  his 
satisfaction,  plaintiff  alleged  that  the 
work  had  been  done  in  a  sound  and 
workmanlike  manner  and  the  defendant 
had  admitted  to  the  plaintiff  that  it 
had  been  so  done,  yet  he  in  collusion 
with  the  owner  of  the  house  and  in 
fraud  of  plaintiff  refused  to  certify  he 
was  satisfied  and  falsely  pretended  he 
was  dissatisfied,  by  reason  of  which 
and  through  such  wrongful  acts  plain- 
tiff was  unable  to  recover  the  price  of 
the  work  from  the  owner.  This  was 
held  on  demurrer  to  state  a  good  cause 
of  action.  Ludbrook  V.  Barrett,  46  L. 
J.  C.  P.  798,  36  L.  T.  N.  S.  616,  25  W.  R. 
649. 

Alleging  Negligence.  —  Averments  of 
negligence  and  mistake  are  not  suffi- 
cient to  impeach  the  certificate.  Bow- 
man v.  Stewart,  165  Pa.  394,  30  Atl. 
988. 

Allegation  of  Fraud  Necessary.  —  A 
declaration  setting  out  that  plaintiff 
agreed  to  do  certain  work  for  defend- 
ants to  be  paid  for  on  production  by 
plaintiff  of  the  certificate  of  defend- 
ants' architect  that  the  work  had  been 
performed  and  finished  to  his  satisfac- 
tion, and  averred  further  that  all  things 
necessary  by  them  to  be  performed  to 
entitle  plaintiff  to  the  certificate  had 
been  done  to  the  architect's  satisfac- 
tion, and  that  the  architect  "wrong- 
fully and  improperly  neglected  and  re- 
fused to  give  his  certificate  and  that 
defendants  had  not  paid  the  amount 
payable  on  such  certificate."  it  was 
held  on  demurrer  that  in  the  absence 
of  any  averment  of  fraud  between  de- 
fendants and  their  architect  the  declar- 
ation was  bad.  Clarke  V.  "Watson,  18 
C.  B.  (N.  S.)  278,  34  L.  J.  C.  P.  148, 
11  L.  T.  N.  S.  679,  13  W.  R.  345. 

A,  an  owner  of  land,  agreed  to  con- 


vey his  property  to  a  purchaser,  B,  in 
consideration  of  a  yearly  rent  and  sub- 
ject to  a  condition  precedent  that  the 
purchaser  should  build  certain  houses 
upon  it  within  a  specified  time  to  the 
satisfaction  of  A's  architect.  B  requir- 
ing money  to  build  applied  to  A  who 
arranged  with  C  to  make  the  advances 
by  instalments  at  various  stages  of  the 
work.  The  architect  from  time  to  time 
signed  written  certificates  addressed  to 
A  certifying  that  various  sums  were 
due  to  B,  and  relying  on  these,  C  ad- 
vanced to  B  certain  moneys.  It  was 
held  that  there  was  no  contractual  re- 
lation between  the  architect  and  C, 
and  he  owed  no  duty  to  C,  and  was 
not  liable  to  C,  unless  fraud  was  al- 
leged. Le  Lievre  v.  Gould,  1  Q.  B.  491, 
57  J.  P.  484.  62  L.  J.  Q.  B.  353,  68  L.  T. 
X.  S.  626,  4  Rep.  274,  41  W.  R.  468. 

28.  U.  S.  —  Bush  v.  Jones,  144  Fed. 
942,  75  C.  C.  A.  582,  6  L.  R.  A.  (N.  S.) 
774;  Crane  Elevator  Co.  r.  Clark,  80 
Fed.  705,  53  U.  S.  App.  257,  26  C.  C.  A. 
100.  HI. —  Chicago  Athletic  Assn.  v. 
Eddy  Elec.  Mfg.  Co.,  77  111.  App.  204. 
La.  —  Mahonev  v.  St.  Paul 's  Church, 
47  La.  Ann.  1064,  17  So.  484.  Mass.— 
Beharrill  v.  Quimbv,  162  Mass.  571,  39 
N.  E.  407.  N.  J.  —  Bradner  v.  Hoff sell, 
57  N.  J.  L.  32,  29  Atl.  317;  Byrne  V. 
Sisters  of  St.  Elizabeth,  45  N.  J.  L. 
213.  N.  Y.  —  Thomas  9.  Stewart,  132 
N.  Y.  580,  30  N  E.  577;  Doll  v.  Noble, 
116  N.  Y.  230,  22  N.  E.  406;  Nolan  v. 
Whitney,  88  N.  Y.  648;  Thomas  v. 
Fleurv,  26  N.  Y.  33;  Fox  v.  Clark,  44 
App.  Div.  626,  60  N.  Y.  Supp.  237;  Gal- 
lagher v.  Minturn,  27  App.  Div.  274,  50 
N.  Y.  Supp.  491;  Murdock  v.  Jones.  3 
App.  Div.  221,  38  N.  Y.  Supp.  461;  Trai- 
tel  v.  Oussani,  51  Misc.  667,  101  N.  Y. 
Supp.  105;  Happel  r.  Marasco,  37  Misc. 
314,  75  N.  Y.  Supp.  641;  Holl  v.  Long, 
34  Misc.  1,  68  N.  Y.  Supp.  522;  High- 
ton  v.  Dissan,  19  N.  Y.  Supp.  395,  48 
N.  Y.  St.  922;  Beinhauer  v.  Gleason, 
15  N.  Y.  St.  227;  Schenke  v.  Rowell,  7 
Daly  286,  3  Abb.  N.  C.  42  (but  the 
mere  allegation  that  it  was  unreason- 
ably refused  is  insufficient);  Weeks  v. 
O'Brien,  59  Super.  Ct.  28,  12  N.  Y. 
Supp.  720.  35  N.  Y.  St.  463  (reversed 
on  other  grounds,  141  N.  Y.  199,  36  N. 
E.  185,  56  N.  Y.  St.  813);  Dovle  v. 
Halpin,  1  Jones  &  S.  352.  Ohio.— Ash- 
lev  p.  Henahan,  56  Ohio  St.  559,  47  N. 
E.  573.     Tex.  —  Linch  v.   Paris  Lumb., 

vol.  n 
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Not  Necessary  in  Action  on  Quantum  Meruit. —  Where  the  proceedings 
are  instituted,  however,  on  quantum  meruit  or  quantum  valebat,  it 
seems  that  the  failure  to  obtain  the  certificate  will  not  bar  the 
right  to  maintain  the  action,29  though  the  contrary  has  also  been 
held.30 


etc.  Co.,  80  Tex.  23,  15  S.  W.  208.  Wis. 
Wendt  v.  Vogel,  87  Wis.  462,  58  N.  W. 
764. 

And  see,  Herbert  v.  Dewey,  191  Mass. 
403,  77  N.  E.  822;  Porraann  v.  Walsh, 
97  Wis.  356,  72  N.  W.  881,  65  Am.  St. 
Kep.  125  (as  to  unreasonable  refusal 
of  owner). 

A  petition  contained  an  averment: 
"That  since  the  making  and  payment 
of  said  estimate  of  November  29,  1898 
(which  was  the  last  payment  actually 
made),  the  architects  of  said  building, 
at  the  express  direction  and  request  of 
said  defendants,  and  said  defendants 
wholly  without  reason  therefor,  have 
failed,  neglected  and  refused,  and  fail, 
neglect  and  refuse  to  furnish  plaintiff 
with  further  certificates  of  estimates 
for  materials  furnished  and  labor  per- 
formed upon  and  toward  the  construc- 
tion and  completion  of  said  building, 
although  plaintiffs  duly  requested  and 
demanded  such  certificates  of  estimates 
should  be  made,  and  demanded  such 
certificates  of  estimates  should  be  made 
and  furnished  to  them,  and  said  de- 
fendants have  failed,  neglected  and  re- 
fused, and  fail,  neglect  and  refuse  to 
pay  the  plaintiffs  the  balance  of  said 
contract  price,  to-wit,  the  sum  of  $1,- 
589.20,  although  payment  thereof  has 
been  duly  demanded  from  said  defend- 
ants by  plaintiffs,  and  the  amount  is 
due,  etc."  The  defendant  moved  for 
judgment  "insisting  that  the  petition 
did  not  aver  sufficient  to  entitle  the 
plaintiffs  to  recover ;  that  it  should  have 
averred  either  that  the  architects  had 
furnished  these  certificates  or  estimates, 
or  that  they  had  fraudulently,  or  wrong- 
fully, or  wilfully  and  unreasonably 
withheld  such  certificates;  that  it  was 
not  sufficient  that  they  had  withheld 
them  at  the  express  direction  and  re- 
quest of  said  defendants,  for  it  is  urged 
that  even  though  they  may  have  with- 
held them  at  the  request  and  direction 
of  defendants,  and  although  the  de- 
fendants may  have  had  no  reason  to 
make  such  request,  yet  the  architects 
may  have  had  good  and  sufficient  rea- 
sons, aside  from  this,  which  would  jus- 
tify them  under  the   contract  in  with- 
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holding  the  certificates  or  estimates.  " 
A  motion  of  this  kind  is  to  be  con- 
sidered the  same  as  if  the  petition  had 
been  demurred  to.  "No  motion  having 
been  made  to  require  an  amendment  of 
this  pleading,  to  make  it  definite  or 
certain  in  any  respect  in  which  it  might 
seem  to  be  somewhat  indefinite  and 
uncertain,  and  it  having  been  submitted 
in  this  way,  as  it  stood,  we  are  of  the 
opinion  that  it  should  receive  such  lib- 
eral construction  as  would  be  given  it 
if  a  general  demurrer  had  been  filed, 
and,  so  considering  it,  we  conclude 
that  the  averment  that  the  architects 
of  the  building,  at  the  express  direc- 
tion and  request  of  the  defendants, 
refused  the  certificates  of  estimates, 
and  that  the  defendants  in  making  this 
request  proceeded  wholly  without  rea- 
son therefor,  is  equivalent  to  an  aver- 
ment that  the  architects  had  no  other 
reason  for  refusing  the  certificates  than 
the  request  of  the  defendants,  and  that 
this  request  being  without  reason, 
therefore  it  follows  that  the  refusal 
of  the  architects  was  without  reason  or 
justification;  that  it  is  equivalent  to  an 
averment  that  the  architects  of  said 
building,  at  the  express  direction  and 
request  of  said  defendants  and  wholly 
on  that  account,  refused  the  certificates, 
and  that  there  was  no  reason  or  justifi- 
cation in  the  facts  for  such  refusal." 
Wicker  v.  Messinger,  22  Ohio  C.  C. 
712. 

What  Not  Unreasonable  Refusal. — 
Fuchs  V.  Saladino,  133  App.  Div.  710, 
118  N.  Y.  Supp.  172. 

29.  U.  S.  —  Batchelor  v.  Kirkbridge, 
26  Fed.  899.  Ala.  —  Davis  v.  Badders, 
95  Ala.  348,  10  So.  422.  Ind.  —  Adams 
».  Crosby,  48  Ind.  153.  Mo.  —  Bean  v. 
Niller,  69  Mo.  384;  Dinsmore  v.  Liv- 
ingston County,  60  Mo.  241;  Yeats  V. 
Ballentine,  56  Mo.  530;  Neenan  V.  Don- 
oghue,  50  Mo.  493;  Linnemkohl  V. 
Winklemeyer,  54  Mo.  App.  570. 

And  see  Gillis  v.  Cobe,  177  Mass.  584, 
59  N.  E.  455. 

30.  Me.  —  Veazie  v.  Bangor,  53  Me. 
50.  Mich.  —  Hanley  V.  Walker,  79 
Mich.  607,  45  N.  W.  57,  8  L.  E.  A.  207. 
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4.  Arbitration.  —  While  a  general  provision  in  a  contract  to  refer 
all  disputed  matters  to  arbitrators  may  be  repudiated  by  either  party 
at  any  time  before  the  award  is  made,  a  provision  to  submit  a  partic- 
ular question  cannot  so  be  withdrawn  from,  and  must  be  complied 
with  as  a  condition  precedent  before  any  cause  of  action  exists;31  or 
at  least  some  good  and  sufficient  excuse  for  a  failure  to  comply  with 


Eng.  — Milner  r.  Field,  5  Exch.  829,  20 
L.  J.  Ex.  68. 

31.  U.  S.  — Low  V.  Fisher,  27  Fed. 
542.  Cal.  — Tally  v.  Parsons,  131  Cal. 
516,  63  Pac.  833;  Scammon  v.  Denio. 
72  Cal.  393,  14  Pac.  98;  Holmes  V. 
Riehet,  56  Cal.  307,  38  Am.  St.  Rep.  54. 
Neb.  —  Anderson  r.  Imhoff,  34  Neb.  335, 
51  N.  W.  854.  N.  Y.  —  Del  Genovese 
v.  Third  Ave.  R.  Co.,  13  App.  Div. 
412.  43  X.  Y.  Supp.  8.  Ore.—  Ball  r. 
Doud,  26  Ore.  14,  37  Pac.  70.  Pa, — 
Fulton  v.  Peters,  137  Pa.  613,  20  Atl. 
936. 

And  see  Hurst  v.  Litchfield,  39  N.  Y. 
377;  Van  Note  v.  Cook,  55  App.  Div. 
55,  66  N.  Y.  Supp.  1003. 

Where  the  architect  or  engineer  is 
made  the  sole  arbiter  between  the  par- 
ties, and  the  work  is  to  be  done  sub- 
ject to  his  approval  or  satisfaction, 
both  parties  are  bound  by  his  decision 
in  the  absence  of  fraud  or  mistake. 
U.  S. — Omaha  V.  Hammond,  94  U.  S. 
98,  24  L.  ed.  70;  Crane  Elev.  Co.  t\ 
Clark,  80  Fed*  705,  53  U.  S.  App.  257, 
26  C.  C.  A.  100.  Cal.  —  Moore  v.  Kerr, 
65  Cal.  519,  4  Pac.  542;  Dingley  r. 
Greene,  54  Cal.  333.  Dak.  —  McGuire 
V.  Rapid  City,  6  Dak.  346,  43  N.  W. 
706.  Fla.  —  Wilcox  V.  Stephenson,  30 
Fla.  377,  11  So.  659;  Finegan  v.  L'Engle, 
8  Fla.  413.  111.  —  Davidson  v.  Provost, 
35  111.  App.  126.  la.  — Edwards  V. 
Louisa  County,  89  Iowa  499,  56  X.  W. 
656.  Kan.  —  Board  of  Education  V. 
Shaw,  15  Kan.  33.  Me.  — Merrill  r. 
Gore,  29  Me.  346;  Oakes  V.  Moore,  24 
Me.  214,  41  Am.  Dec.  379.  Mass.— 
Robbins  V.  Clark,  129  Mass.  145;  Chap- 
man r.  Lowell,  4  Cush.  378.  Mo.  — 
Nofsinger  r.  Ring,  71  Mo.  149,  36  Am. 
Rep.  456.  Neb.  —  School  Dist.  V.  Ran- 
dall, 5  Neb.  408.  N.  J.  —  Bond  V.  New- 
ark, 19  N.  J.  Eq.  376.  N.  Y.  —Brady 
V  New  York,  132  N.  Y.  415,  30  N.  E. 
757;  Grube  v.  Schultheiss,  57  N.  Y.  669; 
Wyekoff  r.  Meyers,  44  N.  Y.  143,  Mc- 
Manus  r.  Arnett,  101  App.  Div.  6,  91 
N.  Y.  Supp.  808;  Graves  Elev.  Co.  V. 
Parker  Co.,  92  App.  Div.  456,  87  N.  Y. 
Supp.  156;  Gay  V.  Haskins,  8  Misc.  626, 
30  N.  Y.  Supp.  191,  11  Misc.  134,  31  N. 


Y.  Supp.  1022;  Snaith  v.  Smith,  7  Misc. 
37,  27  N.  Y.  Supp.  379;  Weeks  V.  Little, 

15  Jones  &  S.  1;  Adams  v.  New  York, 
14  Duer  295.  Ohio.  —  Kane  v.  Stone 
Co.,  39  Ohio  St.  1.  Pa.  — Kennedy  v. 
Poor,  151  Pa.  472,  25  Atl.  119.  Wash.— 
Eastham  v.  Western  Constr.  Co.,  36 
Wash.  7,  77  Pac.  1051.  Wis.  —  Ash- 
land Lime  Co.  v.  Shores,  105  Wis.  122, 
si  X.  W.  136;  Tetz  v.  Butterfield,  54 
Wis.  242,  11  X.  W.  531,  41  Am.  Rep. 
29.     Eng.  —  De  Worms  v.  Mellier,  L.  R. 

16  Eq.  C.  554;  Harvey  v.  Lawrence,  15 
L.  T.  X.  S.  571;  Arnold  v.  Walker,  1 
F.  &  F.  671. 

See,  however,  N.  J.  —  Mackinson  v. 
Conlon,  55  N.  J.  L.  564,  27  Atl.  930. 
Pa.  —  Xuttall  17.  Philadelphia,  15  W.  N. 
C.  439.  Va.  —  Iaetre  v.  Bossieux,  15 
Gratt.  83,  76  Am.  Dec.  189. 

See  the  title  "Arbitration." 

Failure  To  Arbitrate.  —  If  the  con- 
tract provides  for  the  settlement  of  the 
value  of  extra  work  by  arbitration,  and 
no  request  is  made  therefor,  or  excuse 
for  failure  alleged,  an  action  will  not 
lie.  Grav  V.  La  Societe  Francaise,  etc, 
131  Cal. '566,  63  Pac.  848;  Scammon  v. 
Denio,  72  Cal.  393,  14  Pac.  98;  Holmes 
v.  Riehet,  56  Cal.  307,  38  Am.  St.  Rep. 
54.  See  Hudson  v.  McCartney,  33  Wis. 
331. 

But  see,  as  to.  necessity  for  demand 
for  arbitration,  Van  Note  v.  Cook,  55 
App.  Div.  55,  66  X.  Y.  Supp.  1003. 

Demurrable  Complaint. — A  complaint 
which  fails  to  allege  that  the  amount 
due  had  been  ascertained  as  provided 
by  the  contract  fails  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 
Ball  v.  Doud,  26  Ore.  14,  37  Pac.  70. 

When  Question  Waived.  —  If  it  is  de- 
sired to  rely  upon  a  provision  to  sub- 
mit to  arbitration,  the  question  must 
be  raised  on  the  trial  by  objection  to 
plaintiff's  evidence,  or  by  an  instruc- 
tion to  take  the  ease  from  the  jury. 
The  right  to  raise  the  question  must 
be  regarded  as  waived  when  made  for 
the  first  time  on  appeal.  Mueller  v. 
Rosen,  179  111.  130,  53  N.  E.  625,  affirm- 
ing 79  111.  App.  420. 
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such  provision  must  appear.32  If  disputed  items  are  left  to  the  final 
decision  of  the  architect,  his  finding  in  the  absence  of  fraud  or  mis- 
take is  a  condition  precedent.33  A  breach  of  the  agreement  to  sub- 
mit to  arbitration  cannot  be  pleaded  in  bar  of  the  action,  unless  such 
agreement  expressly  or  by  necessary  implication  makes  the  submis- 
sion a  condition  precedent  to  the  institution  of  any  suit,34  nor  un- 
less the  plea  shows  that  the  fault  was  not  with  the  defendant.35  If 
a  party  plead  to  the  merits,  however,  and  fail  to  plead  in  abatement 
of  the  suit  the  provisions  of  a  contract  requiring  submission  to  arbi- 


32.  Scammon  v.  Demo,  72  Cal.  393, 
14  Pac.  98;  Holmes  V.  Richet,  56  Cal. 
307,  38  Am.  St.  Eep.  54;  Ball  v.  Doud, 
26  Ore.  14,  37  Pac.  70. 

Insufficient  Excuse.  —  An  allegation 
"that  the  arbitrator  wholly  neglected 
and  refused  to  act ' '  is  insufficient.  Low 
v.  Fisher,  27  Fed.  542. 

33.  Arnold  v.  Bournique,  144  111.  132, 

33  N.  E.  530,  36  Am.  St.  Rep.  419, 
20  L.  B.  A.  493;  Fowler  v.  Deakman, 
S4  111.  130;  Coev  v.  Lehman,  79  111. 
173;  Mills  v.  Weeks,  21  111.  561;  Baasen 
v.  Baehr,  7  Wis.  516.  See  also  Shaw 
V.  First  Baptist  Church,  44  Minn.  22, 
46  N.  W.  146;  Rounds  V.  Aiken  Mfg. 
Co.,  58  S.  C.  299,  36  S.  E.  714. 

Insufficient  Allegation. — An  allegation 
that  the  estimate  of  the  architect  was 
erroneous  and  too  low  and  should 
therefore  be  rejected,  is  not  sufficient 
to  show  fraud,  bad  faith  or  mistake 
on  the  architect 's  part.  Baasen  V. 
Baehr,  7  Wis.  516. 

Allegation  of  Fraud. — An  answer  to 
a  complaint  for  extra  work  set  up  that 
such  was  to  be  estimated  by  the  archi- 
tect under  the  provisions  of  the  con- 
tract and  that  the  same  had  been  made 
and  the  amount  tendered  to  which  a 
reply  was  filed  alleging  that  said  de- 
cision was  by  "said  architect  fraudu- 
lently and  collusively  made,  and  that 
in  said  pretended  decision  of  said  ar- 
chitect no  allowance  whatever  was 
made  for  large  portions  of  said  extra 
work  and  material,  and  plaintiff  says 
that  said  pretended  decision  was  made 
in  the  absence  of  this  plaintiff  and 
without  any  notice  to  him  of  the 
time  and  place  when  the  same  would 
be  made,  and  that  said  architect 
refused  to  figure  up  the  amount 
of  said  extra  work  and  material  in 
the  presence  of  this  plaintiff,  or  ex- 
plain to  this  plaintiff  the  basis  of  his 
said  pretended  decision,  but  f  raudulent- 
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ly  and  collusively  refused  to  make  the 
proper  allowance  for  the  material  ac- 
tually furnished  and  the  work  actually 
done  by  this  plaintiff."  A  motion  to 
compel  plaintiff  to  make  his  reply  more 
definite  and  certain  "by  stating  facts 
and  circumstances,  and  upon  what  par- 
ticular work  the  said  architect  acted 
fraudulently,  and  wherein  the  said  acts 
of  the  architect  and  the  certificates  of 
the  architect  were  fraudulent,"  was 
properly  overruled.  Nor  did  such  a  re- 
ply set  up  a  new  cause  of  action.  The 
matter  alleged,  if  true,  would  avoid 
the  provision  in  the  contract  regarding 
adjustment  and  the  certificate  of  the 
architect.  Anderson  v.  Imhoff,  34  Neb. 
335,  51  N.  W.  854. 

34.  Munk  v.  Kanzler,  26  Ind.  App. 
105,  58  N.  E.  543;  Cole  Mfg.  Co.  v. 
Collier,  91  Tenn.  525,  19  S.  W.  672, 
30  Am.  St.  Rep.  898.  And  see  Galla- 
gher v.  Minturn,  27  App.  Div.  274,  50 
N.  Y.  Supp.   491. 

35.  Varian  v.  Johnston,  108  N.  Y. 
645,  15  N.  E.  413;  Smith  v.  Alker,  102 
N.  Y.  87,  5  N.  E.  791;  Van  Note  v. 
Cook,  55  App.  Div.  55,  66  N.  Y.  Supp. 
1003;  Porter  v.  Swan,  14  Misc.  406, 
35  N.  Y.  Supp.  1037,  70  N.  Y.  St.  758, 
affirmed,  51  N.   E.   1093. 

In  order  to  make  this  available  as 
a  defense  it  is  necessary  to  plead  that 
the  builder  refused  to  submit  the  dis- 
pute to  arbitration  or  that  the  defend- 
ant offered  to  submit  the  matter  to  ar- 
bitration. Varian  v.  Johnston,  108  N. 
Y.  645,  15  N.  E.  413.  And  it  is  just 
as  much  the  duty  of  the  owner  as  of 
the  builder  to  take  steps  to  select 
these  arbitrators.  Smith  v.  Alker,  102 
N.  Y.  S7,  5  N.  E.  791.  And  where 
a  defendant  bases  his  refusal  to  pay 
on  other  grounds  he  cannot,  thereafter 
plead  as  a  defense  the  failure  to  sub- 
mit to  arbitration.  Porter  V.  Swan,  14 
Misc.  406,  35  N.  Y.  Supp.  1037,  70  N. 
Y.  St.  758,  affirmed,  51  N.  E.  1093. 


ARCHITECTS  AND  BUILDERS 


721 


tration,  such  plea  will  be  a  waiver.30  Matter  in  confession  and 
avoidance  of  the  award  must  be  pleaded  in  order  to  be  of  avail  on 
the  trial.37 


36.  Chamberlain  V.  Hibbard,  26  Ore. 
42S,  38  Pac.  437. 

37.  Gerald  V.  Tunstall,  109  Ala.  567, 
20  So.  43. 

Matter  Not  Included.  —  Cook  v.  Odd 
Fellows  Fraternal  Union,  49  Hun  23, 
]  7  X.  Y.  St.  490,  1  X.  Y.  Supp.  498. 

Fraud,  partiality  or  wilful  miscon- 
duct of  the  arbitrator.  Anderson  v. 
Imhoff,  34  Xeb.  335,  51  X.  W.  854. 

Where  legal  and  equitable  causes 
of  action  arising  out  of  the  same  trans- 

46 


action  may  be  joined  in  the  same  com- 
plaint, it  is  permissible  to  ask  for 
judgment  for  work  done  under  a  build- 
ing contract  and  for  extra  work,  and 
also  to  apply  for  the  setting  aside  of 
an  award  as  having  been  obtained  by 
fraud  or  undue  influence.  See  v.  Part- 
ridge, 2  Duer  (N.  Y.)  465. 

Courts  of  equity  will  relieve  against 
glaring   or   gross    mistakes   in   the   Anil- 
ines  of   arbitrators.     Rounds   v.   Aiken 
S.    C.    299,   36   S.    E.    714. 
And  see  the  title  "Arbitration." 
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I.  ARGUMENT  ADDRESSED  TO  THE  JUDGE.  —  The  judge  is 
under  no  obligations  to  hear  argument  if  his  opinion  is  already 
formed,1  and  he  may,  in  the  exercise  of  a  sound  discretion,  decline 
to  hear  oral  argument  where  the  attorneys  are  given  the  privilege 
of  filing  briefs.2  After  the  court  has  ruled  upon  a  proposition  coun- 
sel should  not  persist  in  argument.3  Attorneys  may  criticise  and 
disapprove  of  the  decisions  of  the  courts  when  arguing  before  judi- 
cial tribunals,4  but,  in  doing  so,  they  must  not  use  language  that 
would  be  condemned  by  common  consent  as  improper,  and  must  not 
cast  suspicion  of  a  corrupt  motive  on  the  court.6 

Reading  Authorities.  —  In  presenting  questions  of  law  to  the  court 
counsel  has,  of  course,  the  right  to  read  from  authorities  pertinent 


1.  Ga.  — Long  v.  State,  12  Ga.  293, 
331.  Okla.  —  Barnes  v.  Benham,  13 
Okla.  582,  75  Pac.  1130;  Hodge  v.  Ter- 
ritory, 12  Okla.  108,  69  Pac.  1077;  God- 
frey v.  Wright,  8  Okla.  151,  56  Pac. 
1051.  Va.  —  Howel  v.  Com.,  5  Gratt. 
664.  Wis.  — Frank  v.  State,  94  Wis. 
211,  68  N.  W.  657. 

Presumption  as  to  Lack  of  Necessity 
for  Argument.  —  Where  a  court  decides 
a  civil  suit  submitted  on  the  law  and 
evidence,  if  he  acts  without  hearing 
arguments,  the  presumption  arises  that 
no  argument  was  necessary  to  aid  the 
court  to  come  to  a  just  conclusion. 
Warner  v.  Close,  120  Mo.  App.  211, 
96  S.  W.  491. 

On  Motion  for  New  Trial.  —  In 
Hodge  v.  Territory,  12  Okla.  108,  69 
Pac.  1077,  the  court  said:  "There  is 
nothing  in  the  record  which  shows  that 
the  court  overruled  the  motion  for 
new  trial  pro  forma, — that  is,  as  a  mat- 
ter of  form, — and  without  giving  the 
matter  such  consideration  as  the  case 
warranted.  It  is  true  that  the  court 
declined  to  hear  argument  of  counsel 
in  support  of  the  motion.  There  is 
nothing  new  raised  in  the  motion  for 
new  trial  that  was  not  fully  and  ably 
presented  by  counsel  for  plaintiff  in 
error  during  the  progress  of  the  trial 
of  the  cause.  We  think  the  trial  court 
should  hear  reasonable  argument  by 
counsel  upon  a  motion  for  new  trial, 
and  especially  in  a  criminal  case,  where 
a  party  is  charged  with  the  grave 
crime  of  murder.  However,  the  mere 
refusal  of  a  court  to  hear  argument 
on  a  motion  for  a  new  trial  does  not 
necessarily  constitute  reversible  error. 
Before  this  court  will  reverse  a  cause 
for  the  reason  that  the  trial  court  de- 
clined to  hear  argument  in  support  of 


a  motion  for  new  trial,  it  must  clearly 
appear  that  there  was  an  abuse  of 
discretion,  and  that  the  party  was 
prejudiced  thereby.  Pinson  v.  Pren- 
tise,  8  Okla.  143,  56  Pac.  1049." 

2.  Golden  Gate  Lumb.  Co.  v.  Sahr- 
bacher,  105  Cal.  114,  38  Pac.  635. 

3.  State  v.  Concannon,  25  Wash.  327, 
65  Pac.  534;  Frank  v.  State,  94  Wis. 
211,  68  N.  W.  657  (holding  that  a  trial 
judge  necessarily  has  a  broad  discre- 
tion as  to  the  length  of  time  to  be 
allowed  to  argument  of  motions  to  set 
aside  a  verdict  and  for  a  new  trial, 
citing  many  local  cases  and  distinguish- 
ing  Ohms  v.  State,  49  Wis.  415,  5  N. 
W.  827).  And  see  Miller  v.  State,  32 
Tex.   Crim.   266,  22  S.  W.  880. 

Refusal  to  hear  counsel  upon  a  par- 
ticular proposition  of  law  is  not  erro- 
neous where  it  appears  that  the  court 's 
decision  upon  such  proposition  was  cor- 
rect. Hancock  Mutual  L.  Ins.  Co.  v. 
Powell,  116  111.  App.  151. 

4.  Mich.  —  Kean  v.  Detroit  Copper 
&  Brass  Rolling  Mills,  66  Mich.  277, 
33  N.  W.  395,  11  Am.  St.  Rep.  492. 
Minn.  —  Martin  v.  Courtney,  81  Minn. 
112,  83  N.  W.  503.  Tex. —  See  Jones 
v.  State  (Tex.  Crim.),  46  S.  W.  933; 
Missouri,  K.  &  T.  R.  Co.  v.  Dunbar,  49 
Tex.  Civ.  App.  12,  108  S.  W.  500.  Com- 
pare Robbins  v.  State,  47  Tex.  Crim. 
312,  83  S.  W.  690,  122  Am.  St.  Rep. 
694. 

5.  Weber  v.  Chicago,  B.  &  Q.  R.  Co., 
142  111.  App.  550  (where  it  was  held 
that  in  a  close  case  such  argu- 
ment will  work  a  reversal) ;  Martin 
v.  Courtney,  81  Minn.  112,  83  N.  W. 
503  (where  counsel  said  that,  in  his 
opinion  and  judgment,  a  certain  de- 
cision of  the  supreme  court  was  as 
"rotten  as  hell"). 
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to    the   issues   under   discussion.0     Scientific   books   may   be   read   in 
argument  to  the  court,  in  its  discretion.7 

Presence  of  Jury.  —  There  is  authority  to  the  effect  that  even 
though  the  argument  pertains  to  the  law,  the  jury  should  be  pres- 
ent.8 The  presence  of  the  jury  during  the  reading  of  law  reports  to 
the  court  is  not  objectionable,9  especially  where  no  request  is  made 
that  the  jury  be  excused  ;10  but  it  will  ordinarily  be  excluded  from 
the  court  room,  at  such  time,  if  objection  is  made  to  its  presence.11 
II.  ARGUMENT  TO  JURY.  — A.  Right  To  Make.  —  1.  General 
Rule.  —  a.  In  Criminal  Cases. —  (I.)  The  Prosecutor.  — The  prosecutor 
is  always  entitled  to  address  the  jury  in  argument,12  but  should  not 


6.  U.  S.  —  Hastings  v.  Northern 
Pac.  R.  Co.,  53  Fed.  224.  Ore.  — Wat- 
son v.  Southern  Ore.  Co.,  39  Ore.,  481, 
65  Pac.  985.  Tex.  —  Missouri  Pac.  R. 
Co.  V.  Lamothe,  76  Tex.  219,  13  8.  W. 
194;  Missouri,  K.  &  T.  R.  Co.  P.  Dun- 
bar, 49  Tex.  Civ.  App.  12,  108  S.  W. 
500. 

If  the  court  thinks  itself  sufficiently 
advised  as  to  the  law  it  may  refuse 
to  listen  to  the  reading  of  authorities. 
State    V.   Meyers    (Ore.),   110   Pac.   407. 

7.  To  exhibit  ' '  distinct  processes 
of  reasoning,  -which  the  court,  from  its 
own  knowledge  as  thus  refreshed,  is 
able  to  pursue."  State  r.  O'Neil,  51 
Kan.  651,  33  Pac.  287,  24  L.  R.  A. 
555,  quoting  from  Wharton's  Crim. 
Hv.,  §  538. 

8!  Watson  v.  Southern  Oregon  Co., 
39  Ore.  481,  65  Pac.  985;  Patterson  V. 
State  (Tex.  Crim.),  60  S.  W.  557;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Dunbar,  49 
Tex.  Civ.  App.  12,  108  S.  W.  500. 

9.  U.  S.  —  See  Hastings  V.  North- 
ern Pac.  R.  Co.,  53  Fed.  224.  Ga.  — 
Rome  R.  Co.  v.  Barnett,  94  Ga.  446, 
20  S.  E.  355.  Ore.  —  Watson  r.  South- 
ern Ore.  Co.,  39  Ore.  481,  65  Pac.  985. 
Tex.  —  Missouri  Pac.  R.  Co.  r.  Lam- 
othe, 76  Tex.  219,  13  S.  W.  194;  Willis 
v.  State,  66  S.  W.  495;  Missouri,  K. 
&  T.  R.  Co.  v.  Dunbar,  49  Tex.  Civ. 
App.  12,  108  S.  W.  500;  Gulf,  etc. 
R.  Co.  v.  Bell,  24  Tex.  Civ.  App. 
479,  24  S.  W.  614.  See  St.  Louis  & 
S.   W.   R.  Co.  v.  Holmes,  49  S.  W.  658. 

But  see  Philpot  v.  Taylor,  75  111. 
309,  20  Am.  St.  Rep.  241. 

To  the  effect  that  a  prosecutor  has 
no  right  to  refer  to  defendant's  fail- 
ure to  testify,  a  judicial  opinion  may 
be  read  to  the  court  in  the  jury's 
presence.  Burks  v.  State  (Tex.  Crim.), 
55  S,  W.  824. 

10.  Denison    v.   Lewis,   5    App.    Cas. 


(D.  C.)  328;  Missouri,  K  &  T.  R.  Co. 
r.  Dunbar,  49  Tex.  Civ.  App.  12,  108 
S.  W.  500. 

11.  D.  C.  —  Denison  v.  Lewis,  5 
App.  Cas.  328.  Tex.  —  Missouri,  K.  & 
T.  B.  Co.  v.  Dunbar,  49  Tex.  Civ.  App. 
12,  108  S.  W.  500.  Wash.  — State  v. 
Coella,  3  Wash.  99,  28  Pac.  28. 

Exclusion  of  Jury  Within  Court's 
Discretion.  —  U.  S. — Hastings  v.  North- 
ern Pac.  R.  Co.,  53  Fed.  224.  Cal. 
People  v.  Tomlinson,  102  Cal.  19,  36 
Pac.  506;  Sanborn  r.  Cunningham,  33 
Pac.  894.  Fla,  —  Driggers  V.  State,  37 
Fla.  7,  20  So.  758.  Ga.  —  Corbitt  r. 
1  State,  7  Ga.  App.  13,  66  S.  E.  152.  Ore. 
Watson  v.  Southern  Ore.  Co.,  39  Ore. 
181,  65  Pac.  985.  Tex.  —  Upton  v. 
State,  48  Tex.  Crim.  289,  88  S.  W.  212; 
Missouri,  etc.,  R.  Co.  v.  Malone  (Tex. 
Civ.  App.),  126  S.  W.  936.  Wash. 
State  7".  Coella,  3  Wash.  99,  28  Pac.  28, 
holding  that  defendant's  constitutional 
rights  were  not  violated  by  excluding 
the  jury  during  argument  upon  instruc- 
tions requested. 

Compare,  Denison  v.  Lewis,  5  App. 
Cas.  (D.  C.)  328,  wherein  the  court 
said:  "We  can  readily  understand 
how  a  jury  may  be  prejudiced  by  re- 
marks made  in  the  course  of  argument 
upon  questions  of  law;  but  there  is 
a  remedy  for  that  to  which  the  parties 
may  have  recourse,  a  request  to  the 
court  to  permit  the  jury  to  retire  dur- 
ing the  progress  of  the  argument." 

12.  Cal. —  People  v.  Ah  Wee,  48 
Cal.  236.  Colo. —  Jordan  v.  People,  19 
Colo.  417,  36  Pac.  218.  Tex. —  Morales 
r.  State,  1  Tex.  App.  494,  28  Am.  Rep. 
419. 

And  see  criminal  cases  cited  gener- 
ally in  this  title. 

Counsel  for  the  State  and  for  De- 
fense   Stand    on    Absolute    Equality. — 
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be  permitted  to  do  so  on  a  pretense  of  answering  requests  of  de- 
fendant to  charge  where  it  has  been  agreed  to  submit  a  case  with- 
out argument.1* 

(II.)  The  Accused.  —  Constitutional  provisions  guaranteeing  to  an 
accused  the  right  to  be  heard  himself  or  by  counsel  include  the 
right  to  be  heard  by  counsel  in  argument.14 

b.  In  Civil  Actions.  —  Tn  some  jurisdictions,  by  statute,15  and  even 
in  the  absence  of  statute,  either  party  to  a  civil  action  has  an  abso- 
lute right,16  upon  requesting  the  privilege,17  to  be  heard  by  counsel 
in  argument  to  the  jury  upon  a  controverted  question  of  fact  sub- 


Jordan  v.  People,  19  Colo.  417,  36  Pac. 
218. 

13.  People  v.  O'Brien,  96  Mich.  630, 
56   N.   W.    72. 

14.  Ala.  —  Crawford  v.  State,  112 
Ala.  1,  23,  21  So.  214;  Yeldell  v.  State, 
100  Ala.  26,  14  So.  570,  46  Am.  St. 
Rep.  20;  Smith  v.  Marx,  93  Ala.  311, 
9  So.  194.  Cal.  — People  v.  Keenan,  13 
Cal.  581,  584.  111.  — People  v.  Ambaeh, 
247  111.  451,  93  N.  E.  310.  Ky.  —  Wil- 
liams V.  Com.,  82  Ky.  640;  Sodousky  v. 
McGee,  4  J.  J.  Marsh.  267;  Harris 
v.  Com.,  25  Ky.  L.  Eep.  297,  74 
S.  W.  1044.  Miss.  —  Wingo  V.  State, 
62  Miss.  311.  Mont. —  State  v.  Tighe. 
27  Mont.  327,  71  Pac.  3.  N.  Y. — 
People  v.  VanAllen,  55  N.  Y.  31 
(before  a  court  martial) ;  People  v. 
Mayer,  117  N.  Y.  Supp.  520.  Pa. — 
Stewart  v.  Com.,  117  Pa.  378,  11  Atl. 
370.  Tex.  — Spicer  v.  State,  52  Tex. 
Crim.  177,  105  S.  W.  813;  Spangler  v. 
State,  42  Tex.  Crim.  233,  61  S.  W. 
314,  322;  Roe  v.  State,  25  Tex.  App. 
33,  4  S.  W.  463;  Tooke  r.  State.  23 
Tex.  App.  10,  3  S.  W.  782.  Va.  —  Word 
v.  Com.,  3  Leigh  743.  Wash.  —  City 
of  Seattle  v.  Erickson,  55  Wash.  675, 
104  Pac.  1128,  25  L.  R.  A.  (N.  S.) 
1027;  State  v.  Mayo,  42  Wash.  540, 
85   Pac.    251. 

Though  no  evidence  has  been  intro- 
duced and  the  state  has  waived  argu- 
ment, defendant's  counsel  should  be 
permitted  to  discuss  the  facts.  Porter 
v.  State,  6  Ga.  App.  770,  65  S.  E.  814. 

Argument  in  French.  —  "It  is  not 
error  of  the  trial  judge  to  refuse  per- 
mission to  counsel  for  the  accused  to 
address  his  argument  to  the  jury  in  the 
French  language,  on  the  ground  that 
it  was  their  mother  tongue;  the  jurors 
having  been  examined  on  their  voir 
dire,  and  cross-examined,  in  the  Eng- 
lish language,  and  without  objection 
on   the   part   of   the   accused,    and   all 

Vol.  II 


the  witnesses  for  the  state  and  for  the 
defense  having  been  interrogated  and 
cross-interrogated  in  English."  State 
r.  Cancienne,  50  La.  Ann.  1324,  24  So. 
321. 

15.  Ky.  —  Wilken  v.  Exterkamp,  102 
Ky.  143,  42  S.  W.  1140.  N.  C  — Puett 
v.  Caldwell  &  N.  R.  Co.,  141  '  N.  C. 
332,  53  S.  E.  852.  Tex.  —  Mav  v.  Hahn, 
22  Tex.  Civ.  App.  365,  54  S.  W.  416. 

16.  Colo.  — Idaho  Gold  Coin,  etc. 
Co.  v.  Colorado  Iron  Wks.  Co.,  Ill 
Pac.  553.  Ga.  —  Garrison  v.  Wilcox- 
fon,  11  Ga.  154;  Wvnn  v.  Lee,  5  Ga. 
217,  237.  111.  — Kintz  v.  Starkey,  70 
111.  App.  53;  Lanan  v.  Hibbard,  63  111. 
App.  54.  la.  —  Carruthers  v.  Mc- 
Murry,  75  Iowa  173,  39  N.  W.  255. 
Ky.  —  Sodousky  v.  McGee,  4  J.  J. 
Marsh.  267.  Mo. —  Warner  v.  Close, 
120  Mo.  App.  211,  96  S.  W.  491,  citing 
Thomp.  on  Trials,  Vol.  1,  p.  703,  §  920. 
Neb.  —  Houck  v.  Gue,  30  Neb.  113,  46 
N.  W.  280.  N.  Y.  — Fareira  v.  Smith, 
22  N.  Y.  Supp.  939. 

17.  Jackson  v.  Mercantile  Mut.  Fire 
Ins.  Co.,  45  Wash.  244,  88  Pac.  127. 

Argument  by  Particular  Counsel 
Should  Be  Requested.  —  In  Farnsworth 
v.  Fraser,  137  Mich.  296,  100  N.  W.  400, 
the  defendant  was  represented  by  two 
counsel,  each  of  whom  argued  the  case 
before  the  jury.  The  court  refused 
to  permit  the  counsel  who  made  the 
first  argument  to  discuss  a  certain  ques- 
tion because  he  was  then  of  the  opinion 
that  there  was  a  lack  of  evidence  on 
such  question.  Afterwards  the  court 
reconsidered  this  ruling,  and  permitted 
this  issue  to  be  argued  by  the  other 
counsel.  It  was  urged  that  this  was 
error.  The  court  said:  "The  only  way 
in  which  this  ruling  injuriously  affected 
the  defendant  was  to  prevent  a  par- 
ticular counsel  from  arguing  this  ques- 
tion when  he  was  making  his  open, 
iug  argument.     We  do  not  think  this 
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mitted  for  its  determination.18  It  follows  that  a  party  who  has  in- 
troduced no  evidence  upon  which  a  verdict  could  be  legally  sus- 
tained in  his  favor  has  no  right  to  address  the  jury.19 

2.  Where  Counsel  Has  Testified.  —  While  there  is  no  rule  of  law 
prohibiting  an  attorney  of  record  who  is  a  witness  in  a  case  from 
summing  it  up  before  the  court  or  jury,20  by  rule  of  court  in  some 
jurisdictions  an  attorney  of  record  who  has  testified  in  the  case 
may  argue  it  only  by  permission  of  the  court.21 

3.  Eearguments  and  Replies.  —  Ordinarily  a  plaintiff  or  prosecu- 


constituted  reversible  error.  We  can- 
not infer  from  the  record  before  us 
that  the  question  was  not  fully  argued. 
We  cannot  say  that  defendant  was 
prejudiced  because  he  was  denied  the 
right  of  having  it  argued  by  a  par- 
ticular counsel,  because  he  did  not — 
as  he  should  have  done  had  he  desired 
that  privilege — ask  for  it  when  the 
trial  court  decided  to  submit  the  ques- 
tion to  the  jury. ' ' 

18.  Kan.  —  Douglass  v.  Hill,  29  Kan. 
527.  Ky.  — Wilken  v.  Exterkamp,  102 
Ky.  143,  42  S.  W.  1140.  Mo.  —  Warner 
v.  Close,  120  Mo.  App.  211,  96  S.  W. 
491,  citing  Thomp.  on  Trials,  Vol.  1, 
p.  703,  §920.  Me.  —  Lopan  v.  Mon- 
roe, 20  Me.  237.  Neb.  —  Houck  v.  Gue, 
30  Neb.  113.  16  X.  W.  280.  N.  C. — 
Puett  17.  Caldwell  &  N.  K.  Co.,  141  X. 
C.  332,  53  S.  E.  852.  Wash.  — City 
of  Tacoma  v.  Wetherby,  57  Wash.  295, 
106  Pac.  903. 

The  crowded  condition  of  the  docket 
will  not  justifv  a  refusal.  Wilken  r. 
Exterkamp,  102  Ky.  113,  42  S.  W 
1140. 

"It  is  a  most  valuable  right  to  be 
represented  by  learned  and  eloquent 
counsel,  not  only  before  the  court,  as 
to  the  law,  but  also  before  the  jury. 
as  to  the  facts.  It  means  something — 
it  is  a  guarantee  against  the  encroach- 
ments of  power  upon  the  personal 
rights  of  the  citizen.  It  is,  in  this 
country,  no  mean  privilege.  So  far  as 
the  facts  of  a  case  are  concerned,  the 
privilege  is  valuable,  just  because  the 
jury  may  look  to  the  argument  of  coun- 
sel— may  consider  his  reasoning,  be- 
fore making  up  their  verdict. 
The  true  view  of  the  position  of  coun- 
sel, before  the  jury,  is  that  of  aids  or 
helps.  They  are  officers  of  the  court 
—  amenable  to  its  authority,  sub- 
ject to  its  correction,  and  restrained 
iby  usages  of  honor  and  courtesy,  which, 
however,  in  some  instances  disregarded, 


are  as  ancient  in  their  origin  and 
as  potent  for  good,  and  as  generally 
respected,  as  any  usages  which  belong 
to  any  class  of  the  highest  grade  of 
civilized  man.  The  duties  of  the  ad- 
vocate are  among  the  most  elevated 
functions  of  humanity.  Whilst  he  is 
the  representative  of  his  client's  cause, 
yet  these  considerations  insure  an  hon- 
orable advocacy.  His  business  is  to 
comment  on  the  evidence — to  sift,  com- 
pare and  collate  the  facts — to  draw  his 
illustrations  from  the  whole  circle  of 
the  sciences — to  reason  with  the  ac- 
curacy and  power  of  the  trained  logi- 
cian, and  enforce  his  cause  with  all  the 
inspirations  of  genius,  and  adorn  it 
with  all  the  attributes  of  eloquence. 
It  is  the  business  of  the  jury  to  listen, 
to  be  informed,  but  not  to  obey.  They 
sit,  the  sworn  arbiters  of  the  cause, 
bound  by  the  most  solemn  sanctions, 
to  do  justice  between  the  parties,  ac- 
cording  to  the  evidence."  Garrison  v. 
Wilcoxson,   11   Ga.   154. 

19.  Ga.  — Gunn  V.  Head,  116  Ga. 
325,  42  S.  E.  343;  Diekerson  V.  Burke, 
25  Ga.  225.  Ind.  —  Heagy  v.  State, 
85  Ind.  260.  Kan.  —  Lindley  v.  Atchi- 
son, etc.  E.  Co.,  47  Kan.  432,  28  Pap. 
201;  Douglass  v.  Hill,  29  Kan.  527. 
Ky.  — Harrison  V.  Park,  1  J.  J.  Marsu. 
171.  Md.  —  Bankard  v.  Baltimore,  etc. 
E.  Co.,  34  Md.  197,  6  Am.  Bep.  Sfcl. 
Mo.  —  Warner  v.  Close,  120  Mo.  App. 
211  06  S  W.  491.  citino  Thomp.  on 
Trials,  Vol.  1,  p.  703,  §920.  Neb.— 
Xeidig  v.  Cole,  13  Neb.  39,  13  N.  W. 
18  s#  c.  —  Young  v.  McNeill,  78  S. 
C.  143,  59  S.  E.  986. 

20.  Branson  v.  Caruthers,  49  Ca?.. 
374,   382. 

21.  Cal.  —  Branson  V.  Caruthers.  4P 
Cal  374  3«2.  Mont.  — State  r.  Gleim, 
17  Mont  17,  26,  41  Pac.  998,  52  Am 
St.  Bep.  655,  31  L.  B.  A.  294.  Wash. 
Voss  v.  Bender,  32  Wash.  566,  73  Pac. 
697. 
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tor  who  makes  a  mere  nominal  opening  does  so  at  his  peril,  and,  if 
the  defendant  then  submits  his  case  without  argument,  the  plain- 
tiff will  not  be  allowed  to  make  a  second  argument.22  But  though 
this  is  the  customary  practice,  it  is  always  within  the  court's  dis- 
cretion, when  such  a  case  arises,  to  permit  the  making  of  a  fuller 
and  more  complete  opening;23  and  such  permission  will  usually  be 
granted  when  it  appears  that  the  plaintiff  has  been  led  into  making 
merely  a  formal  opening  by  the  action  of  the  defendant.2* 

Where  instructions  have  been  altered  to  conform  to  tho  proof  after  the 
cause  has  been  fully  and  satisfactorily  argued,  and  they  are  self- 
explanatory,  there  is  no  error  in  refusing  to  allow  counsel  to  again 
argue  the  case.23  And  though  the  court  during  the  argument  amends 
an  instruction  asked  by  the  defendant  without  allowing  defendant's 
counsel  sufficient  time  to  argue  the  case  after  the  change,  if  an  ex- 
ception is  not  saved  to  the  court's  action  the  question  cannot  be  re- 
viewed.20 

Whera  additional  instructions  are  given  after  the  case  has  been  sub- 
mitted, the  court,  in  the  exercise  of  a  wise  discretion,  may  permit 
or  refuse  to  permit  further  argument.27  And  in  such  case  a  de- 
fendant, on  appeal,  cannot  complain  of  a  lack  of  opportunity  to 
argue  as  to  the  application  of  such  later  charge  to  the  evidence, 
where  no  request  was  made  for  such  privilege.28 


Reason  for  Rule.  —  Such  a  rule  "is 
a  salutary  one,  because,  where  at- 
torneys make  wittnesses  of  themselves, 
and  then  argue  their  evidence  to  the 
jury,  it  is  often  difficult  for  the  jury 
to  draw  the  line  between  the  evidence 
and  the  argument  of  the  attorney. " 
Voss  v.  Bender,  32  Wash.  566,  73  Pac. 
697. 

The  enforcement  of  the  rule  is  not 
erroneous,  or  even  harsh,  where,  be- 
fore counsel  testified,  he  did  not  ex- 
plain to  the  court  his  position  and  ask 
permission  to  argue  the  case.  State 
v.  Gleim,  17  Mont.  17,  26,  41  Pac. 
998,  52  Am.  St.  Eep.  655,   31  L.  R.  A.   294. 

In  Washington  it  is  held  that  such 
a  rule  is  not  in  conflict  with  a  statute 
providing  that:  "  'The  plaintiff  or 
party  having  the  burden  of  proof,  may 
by  himself  or  one  counsel,  address 
the  court  and  jury  upon  the  law  and 
facts  of  the  case,  after  which  the  ad- 
verse party  may  address  the  court  and 
jury  in  like  manner  by  himself  and 
one  counsel  or  by  two  counsel,  and  be 
followed  by  the  party  or  counsel  of 
the  party  first  addressing  the  court.' 
Under  this  statute  either  party  may 
waive  his  right  to  make  an  argument 
upon  the  facts  to  the  jury.  The  rule 
above  quoted  provides  for  a  condition 
which  is  a  waiver  of  the  right,  and  which 
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right  may  not  thereafter  be  exercised, 
except  by  permission  of  the  court. 
The  attorney,  when  he  offered  himself 
as  a  witness,  thereby  waived  his  right 
to  argument.  The  rule  is  not  in  con- 
flict with  the  statute."  Voss  v. 
Bender,  32  Wash.  566,  73  Pac.  697. 

22.  Ind.  —  Conrad  v.  Cleveland,  etc. 
R.  Co.  34  Ind.  App.  133,  72  N.  E. 
489.  Kan. —  Nemaha  Countv  v.  Al- 
bert, 6  Kan.  App.  165,  171,"  51  Pac. 
307.  N.  J.  — New  York  &  L.  B.  R. 
Co.  v.  Garrity,  63  N.  J.  L.  50,  42  Atl. 
842. 

23.  la.  —  State  v.  Row,  81  Iowa 
138,  46  N.  W.  872.  Kan.  — Nemaha 
County  v.  Allbert,  6  Kan.  App.  165, 
51  Pac.  307.  N.  J.  —  New  York  & 
L.  B.  R.  Co.  v.  Garrity,  63  N.  J.  L. 
50,   42   Atl.    842. 

24.  Silber  v.  Public  Service  R.  Co. 
(N.  J.),  73  Atl.  232;  New  York  & 
L.  B.  R.  Co.  v.  Garrity,  63  N.  J.  L. 
50,   42   Atl.    842. 

25.  Kennedy  V.  Com.,  30  Ky.  L.  Rep. 
1063,   100   S.   W.    242. 

26.  Wall  v.  Continental  Casualty 
Co.,  Ill  Mo.  App.  504,  86  S.  W.  491. 

27.  Wilkinson  v.  St.  Louis  Sect. 
Dock  Co.,  102  Mo.  130,  142,  14  S.  W. 
177. 

28.  State  v.  Gill,  63  Kan.  382,  65 
Pac.   682. 
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Eight  to  Reply.  —  Where,  in  the  exercise  of  the  court's  discretion, 
a  more  extended  opening  argument  is  permitted  a  plaintiff,  the  de- 
fendant having  waived  argument,  the  latter  is  entitled  to  reply 
thereto.29  And  if,  in  a  criminal  case,  the  state's  counsel  fails  to 
fairly  develop  his  case  and  give  the  law  on  which  he  relies,  until 
his  second  speech,  the  court  is  authorized,  in  its  discretion,  to  let 
the  defendant's  attorney  again  address  the  jury  and  then  to  allow 
the  state's  counsel  to  close.30  But  it  is  not  reversible  error  to  re- 
fuse to  allow  counsel  an  opportunity  to  reply  to  comments  made 
by  opposing  counsel  in  his  closing  argument  but  not  touched  upoD 
in  his  opening  address,  where  no  abuse  of  discretion  appears.31  Simi- 
larly, where,  in  the  exercise  of  a  sound  discretion,  the  court  per- 
mits the  prosecutor,  after  argument,  to  introduce  new  and  addi- 
tional testimony,  defendant's  counsel  will  be  indulged  in  any  fur- 
ther comments  on  the  testimony.32 

If  the  defense  in  a  criminal  case  waives  argument  after  the  state 
has  made  its  opening  argument,  the  court  may  allow  further  argu- 
ment by  the  state,  and  if  it  overrules  a  motion  by  defendant's  coun- 
sel to  have  the  cause  submitted  without  further  argument  the  appel- 
late court  is  justified  in  assuming  that  the  trial  court  believed  that 
the  opening  argument  was  not  such  as  the  state  was  entitled  to  on 
such  a  submission.38 

4.  Waiver.  —  Counsel  may  waive  the  right  to  argue  a  case  upon 
the  facts  to  the  jury.3*  Declining  to  argue  it  before  them,  after  the 
evidence  is  closed  on  both  sides,  is  a  waiver  of  that  right.35  So 
also  the  right  of  an  accused's  counsel  to  address  the  jury  is  waived 
by  complying  with  a  request  of  a  part  of  the  jurors  to  submit  the 
case  without  argument,  the  same  request  having  been  made  of  and 
complied  with  by  the  prosecutor.36 


29.  Nemaha  County  r.  Allbert,  6 
Kan.  App.  165,  51  Pac.  307;  New  York 
&  L.  B.  R.  Co.  v.  Garrity,  63  N.  J.  L. 
50,  42  Atl.  842. 

SO.  Morales  v.  State,  1  Tex.  App. 
494,  500,  28  Am.  Rep.  419. 

31.  Pittsburg,  C,  C.  &  St.  L.  R.  Co. 
v.  Bovard,  223  111.  176,  79  N.  E.  128; 
Hull  &  Co.  r.   Alexander,  26  Iowa  569. 

For  matters  relating  to  order  of  argu- 
ment, see  the  title  "Opening  and  Clos- 
ing Statements. ' ' 

32.  Sturdivant's  Case,  1  City  Hall 
Rec.   (N.  Y.)   110. 

33.  State  v.  Row,  81  Iowa  138,  46 
N.  W.   872. 

34.  Kan.  —  See  Nemaha  Countv  i . 
Allbert,  6  Kan.  App.  165,  51  Pac.  *307. 
Mo.  —  Trice  V.  Hannibal,  etc.  R.  Co., 
35  Mo.  416.  N.  J.  — See  New  York 
&  L.  B.  R.  Co.  v.  Garrity,  63  N.  J. 
L.  50,  42  Atl.  842.  Wash.  —  Voss  v. 
Bender,  32  Wash.  566,  73  Pac.  697. 


35.  Ala.  —  Cotten  v.  Rutledge,  33 
Ala.  110.  111.  —  Herrington  V.  Poulev, 
26  111.  94.  Kan.  — Piatt  v.  Head,  35 
Kan.  282,  10  Pac.  822.  Wash.  — Jack- 
son v.  Mercantile  Mut.  Fire  Ins.  Co., 
45  Wash.  244,  88  Pac.  127. 

When  Not  Revived.  —  "And  when 
the  right  is  thus  waived,  it  is  not 
revived  by  allowing  either  party  to 
read  from  a  record  book  a  piece  of 
evidence  which  had  in  the  course  of 
the  trial  been  properly  read  to  the 
jury,  although  such  second  reading  of 
that  piece  of  evidence  was  permitted 
after  the  jury  had  been  charged  and 
had  retired,  and  on  their  return  into 
court  to  inform  the  court  that  they 
could  not  agree  on  a  verdict."  Cotten 
v.  Rutledge,  33  Ala.  110,  115;  Prosser 
v.  Henderson,  11  Ala.  484. 

36.  State  v.  Holden,  42  Minn.  350, 
44  N.  W.   123. 
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B.  Purpose  of  Argument.  —  Argument  is  a  method  whereby  the 
truth  may  be  ascertained,  and  the  law  governing  the  truth,37  and  is 
a  part  of  the  trial.38  It  is  not  evidence  of  a  fact,  but  merely  a  de- 
duction from  the  facts.39 

While  an  oral  admission  of  a  fact  by  counsel  during  the  trial  of 
a  case,  if  intended  as  a  general  admission  of  the  fact,  is  binding,40  a 


37.  Brown  v.  Swineford,  44  Wis. 
282,  293,  28  Am.  Eep.  582.  See  Georgia, 
S.  &  F.  E.  Co.  v.  Perry  (Ga.),  69  S. 
E.  493. 

"The  object  and  purpose  of  argu- 
ment is  to  aid  in  arriving  at  the  truth 
and  correct  and  adjust  verdicts  and 
judgments,  and  that  it  serves  a  useful 
purpose  in  the  accomplishment  of  that 
end  cannot  be  denied. ' '  People  v. 
Ambach,  247   111.  451,  93   N.   E.   310. 

"The  argument  is  presumed  to  in- 
fluence the  jury.  The  law  provides  for 
argument.  It  is  one  of  the  most  ef- 
fective means  of  arriving  at  the  truth. 
Why  have  any  argument  if  the  jury  is 
not  expected  to  be  influenced  by  it?" 
O'Barr  v.  United  States  (Okla.),  105 
Pac.  988. 

"Where  witnesses  contradict  each 
other,  the  object  of  argument  is  to 
influence  the  jury  to  believe  the  testi- 
mony of  one  and  to  disregard  or  dis- 
believe the  testimony  of  the  other." 
Chicago  Union  Tract.  Co.  v.  O'Brien, 
219  111.  303,  76  N.   E.  341. 

The  office  of  the  attorney  is  to  as- 
sist the  jury  in  arriving  at  a  true 
verdict.  City  of  Tacoma  v.  Wetherbv, 
57  Wash.  295,  106  Pac.  903.  "Counsel's 
argument  is  in  aid  of  a  correct  con- 
clusion based  upon  the  evidence." 
State  v.  Butts,  107  Iowa  653,  78  N. 
W.   687. 

38.  Colo.  —  O 'Brien  v.  People,  17 
Colo.  561,  31  Pac.  230.  111. —  People 
v.  Ambach,  247  111.  451,  93  N.  E.  310; 
Meredeth  v.  People,  84  111.  479,  where 
the  court  said:  "The  argument  of  the 
cause  is  as  much  a  part  of  the  trial  as 
is  the  evidence. ' '  Ind.  Ter.  —  Slaughter 
v.  United  States,  5  Ind.  Ter.  234,  82  S. 
W.  732.  Kan.  —  State  v.  Beuerman,  59 
Kan.  586,  53  Pac.  874.  Mo.  — Brownlee 
v.  Hewitt,  1  Mo.  App.  360.  Okla. 
Saunders  v.  State,  111  Pac.  965,  969; 
O'Barr  v.  United  States,  105  Pac.  988. 

Argument  is  but  an  aid  to  the  jury, 
to  enable  that  body  to  arrive  at  cor- 
rect conclusions.  Cross  v.  State,  68 
Ala.  476. 

39.  Spicer  v.   State,   52   Tex.   Crim. 
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177,  105  S.  W.  813.  Argument  is 
reasoning  based  upon  the  belief  of  coun- 
sel. State  V.  Young,  114  La.  686,  38  So. 
517. 

May  Be  Written  as  Well  as  Spoken. 
In  Malcolm  v.  Hamill,  65  How.  Pr.  (N. 
Y.)  506,  it  is  said  that  the  word  "ar- 
gument," employed  in  section  3251  of 
the  Code  of  Civil  Procedure,  com- 
prises within  its  meaning  a  submission 
of  the  reasoning  on  which  counsel  re- 
lies in  a  printed  form  as  well  as  by 
spoken  address. 

Argument  and  Scolding  Distin- 
guished.— In  Eahles  v.  J.  Thompson  & 
Sons  Mfg.  Co.,  137  Wis.  506,  119  N. 
W.  289,  118  N.  W.  350,  the  court  said: 
"Every  person  who  aspires  to  practice 
law  should  be  able  to  distinguish  be- 
tween argument  and  mere  scolding. 
'Argument'  is  a  connected  discourse 
based  upon  reason;  a  course  of  reason- 
ing tending  and  intended  to  establish 
a  position  and  to  induce  belief.  'Scold- 
ing' is  mere  clamor,  railing,  personal 
reproof.  Argument  dignifies  the  ora- 
tor and  instructs  and  convinces  the 
auditor.  Scolding  relieves  somewhat 
the  hysteria  of  the  scolder,  but  only 
amuses  or  irritates  the  hearer.  Argu- 
ment is  the  professional  weapon  of  the 
lawyer;  scolding  that  of  the  communis 
rixatrix. ' ' 

Evidence  Inadmissible  To  Rebut  Ar- 
gument. —  There  is  no  error  in  refus- 
ing to  receive  evidence  to  contradict 
statements  made  in  argument.  Mun- 
zer  v.  Stern,  105  Mich.  523,  63  N.  W. 
513,  55  Am.  St.  Eep.  468,  29  L.  E.  A. 
859;  Hirshfield  v.  Waldron,  83  Mich. 
116,  47  N.  W.  239. 

40.  Missouri  &  K.  Tel.  Co.  v.  Van- 
devort,  67  Kan.  269,  72  Pac.  771;  Bail- 
road  Co.  v.  Shoup,  28  Kan.  394. 

"Indeed,  any  fact,  bearing  upon  the 
issues  involved,  admitted  by  counsel, 
may  be  the  ground  of  the  court's  pro- 
cedure equally  as  if  established  by 
the  clearest  proof;  and  if,  in  the  pro- 
gress of  a  trial,  either  by  such  admis- 
sion   or    proof,    a    fact    is    developed 
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mere  incidental  remark  made  in  argument  does  not  ordinarily  bind 
his  client  nor  relieve  the  other  party  of  the  burden  of  proving  the 
fact.41 

C.  Time  for  Argument.  —  Courts  must  be  allowed  discretion  as  to 
when  proceedings  shall  be  had.  To  expedite  business  it  may  require 
the  argument  to  be  proceeded  with  during  the  time  usually  taken  for 
the  dinner  recess,42  or  at  night.43  And  though  the  final  argument 
for  an  accused  has  been  made  with  the  expectation  that  the  trial 
would  continue  that  evening  as  announced  by  the  court,  it  is  not 
erroneous  for  the  court  to  alter  his  mind  and  adjourn  until  the 
following  day  because  of  fatigue,  thus  giving  the  prosecutor  the 
benefit  of  rest  before  delivering  the  concluding  argument  for  the 
state.44 

Closing  Argument.  — There  is  no  error  in  refusing  to  require  the 
prosecuting  attorney  to  close  the  argument  to  the  jury  immediately 
following  the  close  of  the  argument  for  the  defense,  though  there 
may  have  been  ample  time  to  do  so,  this  being  a  matter  in  the  sound 
discretion  of  the  court,  and  no  abuse  appearing.45 


which  must  necessarily  put  an  end  to  j 
the  action,  the  court  may,  upon  its 
own  motion  or  that  of  counsel,  act 
upon  it  and  close  the  case."  Oscan- 
yan  V.  Winchester  Repeating  Arms 
Co.,  103  U.  S.  261,  26  L.  ed.  539.  See 
also  Butler  r.  National  Home,  144  II. 
S.  64,  12  Sup.  Ct.  581,  36  L.  ed.  346; 
Lvman  v.  Kansas  City  &  A.  E.  Co.,  101 
Fed.  636;  Colledge  v.  Horn,  3  Bing. 
119,  11  E.  C.  L.  59. 

See  the  titles  "Attorneys;"  "Open- 
ing and  Closing  Statements;"  "Tri- 
als." 

41.  Missouri  &  K.  Tel.  Co.  v.  Van- 
devort,  67  Kan.  269,  72  Pac.  771. 

In  Baker  v.  Davis,  127  Ga.  649,  57 
S.  E.  62,  it  is  said  that  "mere  state- 
ments of  counsel  made  in  argument  of 
a  case,  touching  the  construction  of  a 
paper,  will  not  estop  his  client  from 
contending  for  a  different  construction 
in  a  subsequent  litigation;  it  not  ap- 
pearing that  the  court  acted  on  such 
construction,  or  adjudicated  it  to  be 
correct.  This  is  especially  true  where 
it  does  not  appear  that  the  adverse 
party  was  misled  by  such  statement, 
or  that  it  was  intended  by  the  maker 
that  he  should  rely  on  it,  or  that  he 
did  in  fact  rely  upon  it  and  act  to  his 
injury."  See  also  Adee  v.  Howe.  15 
Hun  (N.  Y.)  20;  Moffit  v.  Wither- 
spoon,  32  N.  C.  185. 

In  an  appellate  court  a  mere  state- 
ment that  a  certain  instruction  does 
not    correctlv  state  the   rule   as  to   an 


alibi  is  no  argument.  State  v.  Hasson 
(Iowa),   128   N.   W.  960,  966. 

Theory  of  a  Case  Is  Not  Controlled 
by  Statements  Made  in  Argument.  — 
Chicago  City  R.  Co.  v.  Shaw,  220  111. 
532,  77  N.  E.  139,  a  personal  injury 
case. 

Relief  Not  Narrowed.  —  It  is  the 
pleading  and  the  facts  proved  that  de- 
termine the  nature  of  the  relief  to  be 
awarded,  and  the  action  of  the  court 
cannot  be  restricted  by  statements 
made  in  argument.  Voorhees,  Miller 
&  Co.  v.  Porter,  134  N.  C.  591,  47  S. 
E.  31,  65  L.  R.  A.  736. 

42.  Cohen  v.  State,  92  Ga.  476,  17  S. 
E.  859. 

43.  HI.  —  City  of  Elgin  v.  Nofs,  212 
111.  20,  72  N.  E.  43.  Ind.  —  Wartena 
v.  State,  105  Ind.  445,  5  N.  E.  20,  where 
defendant's  counsel  urged  a  continu- 
ance until  morning  because  of  fatigue 
induced  by  constant  and  arduous  labor 
in  court  in  daytime  and  from  loss  of 
sleep  consequent  upon  attendance  at 
night  on  members  of  his  family  who 
were  ill,  but  nevertheless  argued  the 
case  at  the  time  indicated  by  the 
court.  Neb.  —  Kennison  V.  State,  83 
Neb.  391,  119  N.  W.  768,  where  it  was 
said  that  such  an  order  was  not  erro- 
neous in  the  absence  of  a  showing  of 
prejudice. 

44.  Hayes  v.  State,  58  Ga.  35. 

45.  State  v.  Lewis,  118  Mo.  79,  23 
S.  W.  1082. 
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D.  Limitations  op  Argument.  —  1.  Reasonable  Rules.  —  It  is 
within  the  power  of  the  court  to  regulate,  by  reasonable  rules  and 
regulations,  the  exercise  of  the  constitutional  right  to  be  heard  by 
counsel.48  Any  limitation,  however,  which  deprives  the  accused  of 
a  full  and  fair  hearing  is  erroneous,  and  entitles  defendant  to  a 
new  trial.47  The  same  power  exists  with  reference  to  civil  cases.48 
The  court  cannot  regulate  counsel  in  the  argument  of  a  case  in  the 
manner  of  gestures  and  attitudes,  nor  direct  when  he  shall  modu- 
late his  voice  or  increase  its  tone.49 

As  to  Subject-Matter.  —  The  limitations  which  are  to  be  placed  upon 
the  scope  of  the  argument  must  be  intrusted  very  largely  to  the 
discretion  of  the  trial  court.80  If  counsel  abuse  their  privilege  and 
waste  the  time  of  the  court,  in  improper  and  unnecessary  speech, 
the  court  may  and  should  restrain  them  within  proper  and  legal 
bounds.*1 


46.  111.  —  Gallagher  v.  People,  211 
111.  158,  71  N.  E.  842,  847.  Ind.  —  Eead 
v.  State,  2  Ind.  438.  Miss. —  Wingo  v. 
State,  62  Miss.  311.  Nev.  —  State  v. 
Petty,  108  Pac.  934.  Va.-  Word  v. 
Com.,  3  Leigh  743.  Wash.  —  City  of 
Seattle  V.  Erickson,  55  Wash.  675,  104 
Pac.  1128,  25  L.  E.  A.  (N.  S.)  1027. 

"In  the  interest  of  ending  litiga- 
tion a  wide  range  must  be  given  to  the 
arguments  of  counsel,  and  much  must 
be  left  to  the  good  sense  and  sound 
judgment  of  the  jury."  Cravens  v. 
State  (Ark.),  128  S.  W.  1037. 

"It  is  the  duty  of  the  court  to  reg- 
ulate the  trial  and  the  argument  and 
conduct  of  attorneys,  to  preserve  the 
dignity  and  decorum  of  the  proceed- 
ings, to  prevent  wrangles  between  at- 
torneys, and  to  compel  obedience  to 
rulings  and  decisions."  North  Chica- 
go St.  E.  Co.  v.  Leonard,  167  111.  618, 
47  N.  E.  752,  quoted  with  approval  in 
People  v.  McCann,  247  111.  130,  93  N. 
E.  100,  114. 

47.  Ga.  —  Wiggins  v.  State,  101  Ga. 
501,  26  S.  E.  26.  Miss.  — Wingo  v. 
State,  62  Miss.  311.  Wash.  — State  v. 
Mayo,  42  Wash.  540,  85  Pac.  251. 

48.  See  Wingo  v.  State,  62  Miss. 
311. 

49.  Owens  v.  Com.,  22  Ky.  L.  Eep. 
514,  58  S.  W.  422.  In  this  case  one  of 
the  attorneys  for  the  commonwealth 
during  his  argument  laid  down  upon, 
the  floor  and  hallooed  at  the  top  of 
his  voice. 

In  Ferguson  v.  Moore,  98  Tenn.  342, 
39  S.  W.  341,  the  court  said:  "Per- 
haps no  two  counsel  observe  the  same 
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rules  in  presenting  their  cases  to  the 
jury.  Some  deal  wholly  in  logic, — ar- 
gument without  embellishments  of  any 
kind.  Others  use  rhetoric,  and  occa- 
sional flights  of  fancy  and  imagina- 
tion. Others  employ  only  noise  and 
gesticulation,  relying  upon  their  earn- 
estness and  vehemence  instead  of  logic 
and  rhetoric.  Others  appeal  to  the 
sympathies — it  may  be  the  passions 
and  peculiarities — of  the  jurors.  Others 
combine  all  these  with  variations  and 
accompaniments  of  different  kinds. 
No  cast-iron  rule  can  or  should  be  laid 
down." 

In  Martinez  v.  State  (Tex.  Crim.), 
57  S.  W.  838,  it  was  said  that  the  man- 
nerisms of  counsel  are  a  matter  over 
which  an  appellate  court  has  no  con- 
trol, and  the  fact  that  a  remark  was 
made  by  counsel  in  argument  in  a  loud 
voice,  and  with  great  emphasis  and 
force,  is  not  subject  to  review. 

The  very  fullest  freedom  of  speech, 
within  the  duty  of  his  office,  should 
be  allowed  to  counsel.  In  addressing 
either  court  or  jury  the  advocate 
should  be  allowed  to  select  and  pursue 
his  own  line  of  argument,  his  own 
method  of  dealing  with  the  evidence, 
and  the  application  of  the  law  to  it. 
Lowdon  v.  United  States,  149  Fed.  673, 
676,  79  C.  C.  A.  361,  per  Shelby,  C.  J. 

50.  Ark.  —  Green  v.  State,  38  Ark. 
304,  319.  Colo.  — Jordan  v.  People,  19 
Colo.  417,  36  Pac.  218.  111.  —  Crauf  v. 
Chicago  City  E.  Co.,  235  111.  262,  85  N. 
E.  235,  affirming  judgment,  136  111.  App. 
66. 

51.  Ala.  — Yeldell  v.  State,  100  Ala. 
26,  14  So.  570,  46  Am.  St.  Eep.  20,  citing 
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Necessarily  some  latitude  of  discussion,  if  based  on  the  evidence, 
must  be  allowed.62 

2.  Number  of  Counsel  Heard.  —  It  is  sometimes  said  to  be  with- 
in the  discretion  of  the  court  to  limit  the  number  of  arguments;53 


Weeks,  Attys.  at  Law,  §  115;  Proff., 
Jury,  §  254.  Ark.  —  Dobbins  V.  Oswalt, 
20  Ark.  619.  Colo.  —  Jordan  v.  People, 
19  Colo.  417,  36  Pac.  218.  la.  — Hall 
v.  Wolff,  61  Iowa  559,  16  N.  W.  710. 
Mo.  —  State  v.  Page,  21  Mo.  257,  64 
Am.  Dee.  229.  Ohio.  —  Weaver  V. 
State,  24  Ohio  St.  584.  Pa.  — Com.  v. 
Buccieri,  153  Pa.  535,  26  Atl.  228. 

As  argument  progresses  the  court 
may  confine  the  range  of  it  to  the  facts 
and  law  of  the  case.  Williams  v.  State, 
60  Ga.  367,  27  Am.  Rep.  412. 

It  is  the  duty  of  the  trial  court  to 
keep  the  argument  within  the  issues 
and  not  permit  it  to  digress  to  irrele- 
vant matters  (Newman  v.  St.  Louis 
Transit  Co.,  109  Mo.  App.  221,  84  S. 
W.  189;  State  v.  Tighe,  27  Mont.  327, 
71  Pac.  3),  or  to  involve  repetitions 
(People  v.  Green,  99  Cal.  564,  34  Pac. 
231;  State  v.  Tighe,  27  Mont.  327,  71 
Pac.  3).  When  the  evidence  dis- 
closes such  reprehensible  conduct  on 
the  part  of  a  defendant  as  is  calculated 
to  arouse  the  prejudices  of  an  ordi- 
nary juror  against  him,  the  trial  court 
should  be  all  the  more  careful  to  con- 
fine the  argument  of  attorneys  to  the 
material  facts  as  proven.  O'Barr  v. 
United  States   (Okla.),  105  Pac.  ,988. 

52.  Crauf  v.  Chicago  City  R.  Co., 
235  111.  262,  85  N.  E.  235,  affirming 
judgment,  136  111.  App.  66. 

By  way  of  illustration,  elucidation 
or  explanation,  a  wide  range  of  com- 
ment may,  in  the  discretion  of  the  trial 
court,  be  indulged.  Chezum  V.  Parker, 
19  Wash.  645,  652,  54  Pac.  22. 

53.  Ala. — Watson  v.  State,  155  Ala. 
9,  46  So.  232.  la.  —  Carruthers  v. 
McMurry,  75  Iowa  173,  39  N.  W.  255. 
Tex.  —  Bradlev  v.  State  (Tex.  Crim.), 
132  S.  W.  484.  Wis.  —  Lewandowski 
V.  State,  70  Wis.  458,  36  N.  W.   21. 

Where  There  Are  Several  Parties 
Plaintiff  or  Defendant.  —  In  Sodousky 
v.  McGee,  4  J.  J.  Marsh.  (Ky.)  267, 
the  court  after  enunciating  the  rule 
of  practice  permitting  two  counsel  to 
speak  on  a  side,  and  after  stating  that 
the  number  might  be  reduced  to  one 
without  infringing  upon  a  party's 
rights,  said:  "And  if  there  be  a  plu- 
rality of  co-plaintiffs,  as  their  right  or 


cause  of  action  is  joint,  and  they  vol- 
untarily unite  in  bringing  suit,  they 
must  be  considered  as  one  person,  and 
cannot,  therefore,  individually,  de- 
mand as  a  matter  of  right  to  be  heard 
by  more  than  one  counsel.  But  a  plain- 
tiff may  sue  whom  he  wills  to  sue.  He 
may  bring  a  joint  suit  against  several, 
against  some  of  whom  he  has  no  cause 
of  action.  They  have  not  voluntarily 
united  themselves  in  the  action.  They 
may  be  alien  and  hostile  to  each 
other;  their  interests  may  be  diverse 
and  repugnant  to  each  other;  some 
may  combine  to  escape,  and  to  throw 
the  burden  on  the  others.  Some  may, 
therefore,  employ  counsel  in  whom 
others  have  no  confidence,  and  there- 
fore, will  not  employ,  and  who  may  be 
paid  to  oppose  the  rights  of  those 
others.  Suppose  three  defendants  in 
an  action  of  trespass  employ,  severally, 
three  counsel;  each  defendant  being 
hostile  to  the  defense  of  his  co-de- 
fendant; and  the  counsel  of  each  being, 
of  course,  opposed  to  the  right  of  those 
on  whom  he  was  employed  to  endeavor 
to  throw  the  burden  of  the  action. 
After  two  of  the  defendants  had  been 
heard  by  their  counsel,  should  the 
other  be  disfranchised  and  compelled 
to  be  'dumb'  'like  the  sheep  before 
the  shearers?'  Surely  he  would  have 
a  clear  and  undeniable  right  to  be 
heard.  The  court  has  no  right,  in  such 
a  case  to  restrict  the  number  of 
counsel  to  two.  The  parties  might 
consent  that  some  two  of  their  several 
counsel  should  alone  argue  the  cause 
for  all,  and  should,  perhaps,  be  ad- 
monished to  do  so,  if  it  appear  to  be 
reasonable  and  just.  But  when  their 
separate  rights  exist,  they  can  not  be 
compelled  to  waive,  or  to  consolidate 
them.  If  two  of  the  three  should 
jointly  employ  two  or  more  counsel, 
then  the  court  might  prevent  any  dif- 
ficulty or  confusion,  by  refusing  (as 
it  should  do)  to  permit  more  than  one 
of  the  joint  counsel  to  speak.  Nor 
would  we  admit,  that  if  the  court 
should  clearly  perceive  that  several 
counsel  had  been  separately  employed 
by  several  defendants  in  a  joint  action, 
merely     for    purposes     of    unjust     ad- 
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and  where  in  a  criminal  case  the  state  has  had  but  two  arguments, 
it  is  proper  to  limit  defendant's  arguments  to  that  number.64  In 
some  jurisdictions  the  number  of  arguments  is  limited  by  statute,55 
or  by  rule  of  practice.50 

3.  Order.  —  Although  the  order  of  arguments  is  usually  dependent 
upon  the  rule  as  to  the  burden  of  proof,  in  many  jurisdictions  it 


vantage,  when,  in  fact,  the  counsel  of 
one  is  substantially  the  counsel  of  all, 
and  when  he  argues  for  all,  there  would 
be  no  power  to  compel  them  to  consol- 
idate the  arguments,  and  to  select  for 
themselves,  and  among  themselves, 
some  two  counsel  to  argue  the  entire 
cause  in  the  defense.  The  court  should 
possess  the  right  to  prevent  any  abuse 
by  litigants  of  their  rights  in  court, 
or  any  perversion  of  them  to  vexatious 
or  unjust  ends." 

54.  Watson  v.  State,  155  Ala.  9,  46 
So.  232. 

55.  In  California  the  statute  pro- 
vides that  "  'If  the  indictment  be  for 
an  offense  punishable  with  death,  two 
counsel  on  each  side  may  argue  the 
cause  to  the  jury.  If  it  is  for  any 
other  offense,  the  Court  may,  in  its 
discretion,  restrict  the  argument  to  one 
counsel  on  each  side.'  "  People  v.  Ah 
Wee,  48  Cal.  236,  where  the  court, 
after  setting  forth  the  above  statute, 
said:  "As  we  construe  this  section, 
its  object  was  to  give  to  both  the  pro- 
secution and  the  defense,  in  a  capital 
case,  the  right  to  have  the  case  pre- 
sented to  the  jury  by  at  least  two 
counsel;  and  to  distinguish  the  case  in 
this  respect  from  the  inferior  grades 
of  crime  in  which  the  argument  may, 
in  the  discretion  of  the  Court,  be  re- 
stricted to  one  counsel  on  each  side. 
But  it  was  not  intended  to  limit  the 
power  of  the  Court  in  any  criminal 
case  to  allow  as  many  counsel  as  in  its 
discretion  should  seem  proper,  to  ad- 
dress the  jury,  whether  upon  the  part 
of  the  people  or  of  the  defendant." 

In  New  Mexico  a  sole  defendant  in  a 
criminal  case  can  claim  to  be  heard 
before  the  jury  by  two  counsel.  Ter- 
ritory v.  Sherron,  il  N.  M.  500,  70  Pae. 
562. 

In  North  Carolina  the  effect  of  a 
statute  providing  that  the  parties  may 
employ  several  counsel,  but  that  more 
than  one  shall  not  speak  unless  allowed 
by  the  court,  has  been  annulled  by 
another  act  providing  that  any  counsel 
appearing  in  a  case  may  speak  as  long 

Vol.  II 


as  he  pleases.  State  v.  Miller,  75  N. 
C.  73. 

In  Oregon  the  statute  provides  that 
not  more  than  two  counsel  on  a  side 
Bhall  be  allowed  to  address  the  jury 
on  behalf  of  the  plaintiff  or  defendant. 
Hurst  v.  Burnside,  12  Ore.  520,  8  Pac. 
888. 

In  Texas  the  statute  authorizes  the 
court  to  limit  the  argument  to  two 
speeches  to  the  side.  Tavlor  v.  State, 
38  Tex.  Crim.  241,  42  S.  W.  384.  Article 
3051  of  the  Code  of  Criminal  Pro- 
cedure provides  that  "In  prosecutions 
for  felony  the  court  shall  never  re- 
strict the  argument  to  a  less  number 
of  addresses  than  two  on  a  side. ' '  It 
was  never  the  intention  of  the  legisla- 
ture, however,  to  confer  upon  the  de- 
fendant or  his  counsel  the  power  of 
having  two  speeches  in  his  defense  if 
he  had  only  one  counsel.  Morales  v. 
State,  1  Tex.  App.  494,  wherein  the 
court  said:  "If  the  court  has  the 
power  to  restrict  the  speeches  to  two 
on  a  side,  and  if,  in  regulating  the  ar- 
gument, he  is  required  to  give  the 
state's  counsel  the  opening  and  con- 
cluding address  to  the  jury,  then  the 
defendant,  to  avail  himself  of  the  right 
of  having  two  speeches  on  his  side, 
must  have  two  counsel  to  defend  him, 
or,  if  he  has  only  one  counsel,  then  he 
and  his  counsel  must  both  make  a 
speech.  It  would  be  nonsense  to  say, 
if  he  had  only  one  counsel,  that  this 
counsel  should  make  a  speech,  announce 
that  this  was  his  first  speech,  then 
announce  that  he  would  make  his  sec- 
ond speech,  and  proceed  to  do  it." 

Indisposition  of  defendant's  counsel 
does  not  deprive  the  state  of  its  stat- 
utory right  to  two  addresses.  Wilson 
v.  State  (Tex.  Crim.),  72  S.  W.  862. 

56.  In  Connecticut,  from  time  im- 
memorial, each  party  to  every  cause  in 
the  jsuperior  court  has  had  the  privi- 
lege of  being  heard  by  two  counsel. 
State  v.  Nyman,  55  Conn.  17,  10  Atl. 
161. 

In  Kentucky  it  is  a  rule  of  practice 
in  the  courts  to  permit  two,  and  only 
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is  left  with  the  court  to  regulate  such  order.  This  subject  will  be 
considered  in  another  part  of  this  work.67 

And  where  several  counsel  are  engaged  on  a  side,  the  order  of  argu- 
ment must  necessarily  be  left  to  the  sound  discretion  of  the  court.58 

In  England  the  rule  that  prevails  in  criminal  cases  is  for  counsel 
for  defendants  to  make  their  addresses  in  the  order  in  which  the 
prisoners  stand  in  the  indictment.59 

4.  Length  of  Time  Allowed.  —  a.  Generally.  —  Counsel  must  be 
allowed  a  reasonable  time  in  view  of  the  circumstances,  including 
the  character  of  the  evidence,  the  number  of  witnesses,  the  dura- 
tion of  the  trial,  the  amount  involved,  etc.,60  but  it  is  within  the 


two,  counsel  to  speak  on  each  side  in 
civil  cases.  Sodousky  v.  McGee,  4  J. 
J.  Marsh.  (Ky.)  267,  wherein  the  court 
said  that  "this  was  sufficiently  liberal, 
that  the  number  might  be  reduced 
to  one,  and  there  could  be  no  just 
complaint;  all  that  a  party  can  de- 
mand is,  that  he  shall  be  heard  by 
himself,  or  by  his  counsel.  He  cannot 
claim  the  right  to  hear  by  a  multitude 
of  counsel,  or  by  more  than  one  repre- 
sentative. ' ' 

57.  See  the  title  "Opening  and 
Closing  Statements." 

58.  Green  v.  State,  38  Ark.  304. 

59.  Reg.  v.  Richards,  1  Cox  C.  C.  62. 

60.  Ala.  —  Crawford  v.  State,  112 
Ala.  1,  22,  21  So.  214;  Peagler  v.  State, 
110  Ala.  11,  20  So.  363.  Cal.  —  People 
v.  Fernandez,  4  Cal.  App.  314,  87  Pac. 
1112.  Fla.  —  McDuffee  v.  State,  55 
Fla.  125,  46  So.  721.  111.  — White  f. 
People,  90  111.  117,  32  Am.  Rep.  12, 
wherein  it  is  said  that  an  accused  has 
a  constitutional  right  to  ample  time  for 
argument.  Miss.  —  Wingo  v.  State,  62 
Miss.  311.  Mo.  —  Neumann  v.  St. 
Louis  Transit  Co.,  109  Mo.  App.  221, 
84  S.  W.  189. 

It  is  difficult  for  a  judge  to  deter- 
mine what  period  of  time  "may  be 
necessary  to  enable  counsel  to  present, 
in  the  aspect  deemed  by  them  im- 
portant, the  case  of  their  client.  The 
minds  of  men  are  so  differently  con- 
stituted, that  one  advocate  may  re- 
quire much  more  time  for  the  state- 
ment and  elaboration  of  his  views  than 
another."  People  v.  Keenan,  13  Cal. 
581. 

Time  for  Objection. —  If  counsel  is 
not  satisfied  with  the  time  allowed  he 
should  object  prior  to  beginning  his 
argument.  Bailev  v.  State,  37  Tex. 
Crim.  579,  40  S.  W.  281;  Scott  V.  State 
(Tex.  Crim.),  36  S.  W.  276;  Mansfield 
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v.  State  (Tex.  Crim.),  24  S.  W.  901; 
Cunningham  v.  Com.,  88  Va.  37,  13  S. 
E.  309.  But  see  American  Surety  Co. 
ft.  United  States,  77  111.  App.  106, 
wherein  it  is  held  that  counsel  should 
consume  the  time  allowed  him  and 
then,  upon  the  court's  refusal  to  allow 
additional  time,  take  an  exception. 
The  fact  that  all  the  time  allotted  is 
not  consumed  seems  to  be  considered, 
according  to  weight  of  authority,  evi- 
dence that  the  limitation  was  a  proper 
one.  Ind.  Ter.  —  Wright  r.  United 
States,  4  Ind.  Ter.  116,  69  S.  W.  819. 
Neb.— Dixon  v.  State,  46  Neb.  298, 
308,  64  N.  W.  961.  Tex.  —  Tavlor  v. 
State,  38  Tex.  Crim.  241,  42  S.  W.  384. 
Wash.  — State  v.  Patchen,  37  Wash. 
24    79  Pac.  479. 

But  see  Jones  v.  State,  123  Ga.  129, 
51  S.  E.  312,  where  the  court  said: 
"Nor  can  it  be  said  that  the  fact  that 
counsel  closed  his  argument  in  less 
than  12  minutes  is  evidence  that  his 
client  was  not  injured  by  the  improper 
limitation  put  upon  him.  Naturally, 
the  knowledge  that  he  would  be  re- 
quired to  stop  speaking  at  the  end  of 
15  minutes  would  lead  him  to  hasten 
through  his  argument,  so  as  to  cover 
as  much  ground  as  possible." 

An  extension  of  time  will  be  granted 
where  necessary  to  present  the  case 
fully,  counsel  having  confined  him- 
self'within  the  boundaries  of  legitimate 
argument.  Crawford  v.  State,  112  Ala. 
1.  23,  21  So.  214;  Dille  v.  State,  34 
Ohio  St.  617,  32  Am.  Rep.  395. 

Where  counsel  is  interrupted  in  his 
argument  by  opposing  counsel  and  the 
court,  the  latter  calling  his  attention 
to  matters  he  might  properly  discuss 
under  the  instructions,  and  so  much 
time  is  consumed  in  descanting  on  the 
meaning  of  the  instructions  as  to  con- 
sume a  large  part  of  the  time  allotted 
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court's  discretion  to  limit  the  time  of  an  argument,  taking  care  that 
the  parties  are  not  deprived  of  a  fair  trial.  While  an  abuse  of  this 
discretion  may  generally  be  corrected  on  appeal,  an  appellate 
court  will  not  reverse  upon  the  ground  that  too  short  a  time  was 
allowed  unless  the  trial  court  manifestly  abused  its  discretion.61 

In  determining  how  much  time  shall  be  allowed,  each  particular 
case  must  rest  on  its  own  peculiar  facts  and  circumstances.  That 
which  in  one  case  would  be  a  reasonable  limitation,  in  another  might 


to  counsel  for  argument,  counsel  being 
remiss  only  because  failing  to  hold  in 
mind,  "while  he  was  attempting  to 
address  the  jury,  just  what  comments 
on  the  evidence  might  properly  be 
made  without  his  argument  becoming 
inconsistent  with  the  instructions." 
Neumann  v.  St.  Louis  Transit  Co.,  109 
Mo.  App.  221,  84  S.  W.  189. 

Where  counsel  fails  to  request  an 
extension  of  the  time  allowed,  he  will 
not  be  allowed  to  predicate  error  upon 
the  claim  that  the  time  allowed  was 
too  short.  Kay  v.  Pecos  &  N.  T.  K. 
Co.,  40  Tex.  Civ.  App.  99,  88  S.  W.  466. 

Subdivision  of  time  by  counsel  for  a 
defendant  in  a  criminal  case,  who  thus 
handicap  themselves,  if  injurious  to 
the  defendant,  is  not  subject  for  com- 
plaint. Bryant  v.  State  (Tex.  Crim.), 
47  S.  W.  373. 

The  crowded  condition  of  the  docket 
may,  it  seems,  authorize  the  court  in 
curtailing  the  length  of  the  argument 
more  than  would  otherwise  be  necessa- 
ry. Ky. —  Combs  v.  Com.,  97  Ky.  24, 
29  S.  W.  734.  Mo.  —  State  v.  Page,  21 
Mo.  257,  64  Am.  Dec.  229.  Ore.— 
State  v.  Eogoway,  45  Ore.  601,  78  Pac. 
987,   81  Pac.   234. 

See  Wright  v.  United  States,  4  Ind. 
Ter.  116,  69  S.  W.  819. 

61.  Ala.  — Welch  v.  State,  156  Ala. 
112,  46  So.  856;  Waters  v.  State,  117 
Ala.  108,  22  So.  490;  Crawford  v.  State, 
112  Ala.  1,  22,  21  So.  214;  citing  Cooley 
Con.  Limitations  409;  Yeldell  v.  State, 
100  Ala.  26,  14  So.  570,  46  Am.  St.  Eep. 
20.  Ark. — Vaughan  v.  State,  58  Ark. 
353,  24  S.W.  885;  Green  v.  State,  38  Ark, 
304;  Ford  v.  State,  34  Ark.  649.  Cal. 
People  v.  Tock  Chew,  6  Cal.  636.  Colo. 
Barr  v.  People,  30  Colo.  522,  71  Pac. 
392;  Sylvester  v.  Jerome,  19  Colo.  128, 
34  Pac.  760;  Kockwell  Stock,  etc.  Co. 
v.  Castroni,  6  Colo.  App.  521,  42  Pac. 
180.  Conn.  —  State  v.  Hoyt,  47  Conn. 
518,  36  Am.  Rep.  89.  Ga.  — Cohen  v. 
State,  92  Ga.  476,  17  S.  E.  859.  111.— 
Hansell-Elcock    Foundry    Co.    v.    Clark, 
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214  111.  399,  73  N.  E.  787,  affirming  115 
111.  App.  209;  People's  Cas.  CI.  Adj.  Co. 
v.  Darrow,  172  111.  62,  49  N.  E.  1005, 
affirming  70  111.  App.  22;  Pease  V. 
Barkowsky,  67  111.  App.  274.  Ind. — 
Lynch  v.  State,  9  Ind.  541;  Cromer 
v.  State,  21  Ind.  App.  502,  52  N.  E. 
239.  Ind.  Ter.  —  Wright  v.  United 
States,  4  Ind.  Ter.  116,  69  S.  W.  819. 
Ky.  —  Combs  v.  Com.,  97  Ky.  24,  29  S. 
W.  734;  Harris  v.  Com.,  25  Ky.  L.  Rep. 
297,  74  S.  W.  1044;  Sewell  V.  Com.,  3 
Ky.  L.  Rep.  86.  La.  —  State  v.  Boasso, 
38  La.  Ann.  202;  State  v.  Duck,  35  La. 
Ann.  764.  Miss.  —  Lee  v.  State,  51 
Miss.  566.  Mo.  —  Reagan  v.  St.  Louis 
Transit  Co.,  180  Mo.  117,  79  S.  W.  435; 
State  v.  Baker,  136  Mo.  74,  83,  37  S. 
W.  810;  State  V.  Linney,  52  Mo.  40; 
State  v.  Page,  21  Mo.  257,  64  Am.  Dec. 
229.  Neb.  —  Seymour  v.  Phillips,  61 
Neb.  282,  85  N.  W.  72;  Dixon  v.  State, 
46  Neb.  298,  64  N.  W.  961;  Hart  v. 
State,  14  Neb.  572,  16  N.  W.  905.  N. 
J.  — Sullivan  v.  State,  47  N.  J.  L.  151, 
affirming  46  N.  J.  L.  446.  N.  Y.  — 
People  v.  Kelly,  94  N.  Y.  526.  Ohio. 
Dille  v.  State,  34  Ohio  St.  617,  32  Am. 
Rep.  395;  Weaver  v.  State,  24  Ohio 
St.  584.  Okla.  —  Murphy  v.  Colton,  4 
Okla.  181,  44  Pac.  208.  Pa.  — Com.  v. 
Buccieri,  153  Pa.  535,  26  Atl.  228;  Ste- 
wart v.  Com.,  117  Pa.  378,  11  Atl.  370. 
Tex.  —  Bradley  v.  State  (Tex.  Crim.), 
132  S.  W.  484;  Thompson  v.  State  (Tex. 
Crim.),  97  S.  W.  316;  Bryant  v.  State 
(Tex.  Crim.),  47  S.  W.  3*73;  Taylor  v. 
State,  38  Tex.  Crim.  241,  42  S.  W.  384; 
Huntly  v.  State  (Tex.  Crim.),  34  S.  W. 
923;  Ray  v.  Pecos  &  N.  T.  R.  Co.,  40 
Tex.  Civ.  App.  99,  88  S.  W.  466.  Va. 
Cunningham  v.  Com.,  88  Va.  37,  13  S. 
E.  309.  W.  Va.  — State  v.  Shores,  31 
W.  Va.  491,  7  S.  E.  413,  13  Am.  St. 
Rep.  875. 

Source  of  Power.  —  The  power  of  a 
court  to  limit  argument  springs  from 
the  duty  of  protecting  other  litigants 
and  the  public  against  the  unnecessary 
use  of  the  time  of  the  courts.     Senior 
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be  unreasonable,  unjust,  working  injury  to  the  litigant.62  In  various 
cases  it  has  been  held  that  limitations  in  time  ranging  from  six  min- 
utes to  five  hours  did  not  show  an  abuse  of  discretion.63    Below  will 


V.    Brogan,    66    Miss.    178,    6    So.    649. 

Personal  Convenience  of  Court.  — 
The  court  may  not  limit  the  argument 
for  the  personal  convenience  of  the 
presiding  judge.  Senior  V.  Brogan,  66 
Miss.  178,  6  So.  649. 

Discretion  Exercised  Must  Be  Sea- 
sonable. —  Limiting  time  so  as  to  prac- 
tically prevent  a  presentation  of  the 
case  made  by  the  evidence  is  unreason- 
able and  an  abuse  of  discretion. 
Schneider  v.  North  Chicago  St.  B.  Co., 
SO  111.  App.  306. 

Courts  Should  Be  Liberal  in  Their 
Allowance  of  Time.  —  Hansell-Elcock 
Foundry  Co.  f.  Clark,  214  111.  399,  73 
X.  E.  787,  affirming  115  111.  App.  209; 
Wingo  v.  State,  62  Miss.  311  (holding 
that  it  is  always  safer  to  err  on  the 
side  of  liberality  than  to  take  the 
hazard  of  doing  injustice). 

Time  for  Notice  of  Limitation.  —  In 
Hendrix  V.  United  States,  2  Okla.  Crim. 
240,  101  Pac.  125,  131,  it  was  said  to 
be  "extremely  dangerous  to  limit 
counsel  in  advance  of  the  argument;" 
"trial  courts  should  exercise  discre 
tionary  power  in  this  regard  with 
great  care  and  caution,  and  no  unrea- 
sonable limitation  of  time  should  be 
attempted,  and  that  this  discretion 
should  be  exercised  with  due  regard 
for  all  the  circumstances  of  the  case." 

In  Vaughan  r.  State,  58  Ark.  353, 
24  S.  "W.  885,  however,  the  court  said 
that  "while  it  is  the  better  practice  to 
advise  counsel,  before  the  argument 
begins,  of  the  limit  of  time  for  argu- 
ment, it  is  not  error,  where  defend- 
ant's attorneys  have  already  occu- 
pied eight  hours  in  argument,  to  notify 
the  attorney  who  closes  for  the  de- 
fense, after  he  has  spoken  for  three 
hours,  that  he  will  be  limited  to  twenty 
minutes  longer;  it  not  appearing  that 
defendant   was  prejudiced  thereby." 

Limiting  argument  is  no  infringe- 
ment of  a  constitutional  guaranty 
"that  in  all  criminal  prosecutions,  the 
accused  has  the  right  to  be  heard  by 
himself  and  counsel,  or  either."  "Wa- 
ters v.  State,  117  Ala.  108,  22  So.  490; 
Peagler  v.  State,  110  Ala.  11,  20  So. 
363;  Yeldell  v.  State,  100  Ala.  26,  14 
So.  570,  46  Am.  St.  Eep.   20. 

Distribution  of  Allotted  Time.  —  The 


court  in  its  discretion  may  distribute 
among  several  counsel  the  allotted 
time  to  a  side.  Dixon  v.  State,  46  Neb. 
298,   64  N.  W.  961. 

Discretion  Practically  Irrevisable.  — 
In  May  V.  Halm,  22  Tex.  Civ.  App. 
365,  54  S.  AY.  416,  the  court  said:  "We 
will  consider  the  action  of  the  court  in 
limiting  the  plaintiff's  counsel  to 
thirty  minutes  in  which  to  present  the 
opening  and  closing  argument  of  the 
case  to  the  jury.  We  would  be  very 
slow  to  interfere  with  the  discretion 
of  the  trial  court  in  such  matters,  and 
the  action  of  the  court  would  have  to 
amount  practically  to  a  denial  of  the 
right  to  argue  the  case  before  the  jury 
before  we  would  feel  disposed  to  treat 
it  as  a  reversible  error.  .  .  .  The 
limitation  placed  upon  the  right  of  ar- 
gument in  this  case  will  not  be  held 
reversible  error,  but  it  may  have  had 
a  hurtful  effect  in  causing  the  jury  to 
think  the  court  regarded  the  _  plain- 
tiff's claim  for  damages  as  being  of 
light  consequence,  and,  in  this  view, 
we  suggest  that  greater  liberality  in 
time  for  argument  should  have  been 
extended  to  counsel."  See  also  State 
v.  Collins,  70  N.  C.  241,  16  Am.  Bep. 
771. 

62.  Ala.  —  Crawford  v.  State,  112 
Ala.  1,  22,  21  So.  214.  Ky.  —  Harris  v. 
Com.,  25  Ky.  L.  Eep.  297,  74  S.  W. 
1044.  Miss.  —  Wingo  V.  State,  62  Miss. 
311.  Tex.  —  Huntly  v.  State  (Tex. 
Crim.),  34  S.  W.  923. 

63.  Ala.  — Welch  v.  State,  156  Ala. 
112,  46  So.  856  (where  sixteen  minutes 
were  allowed.  This  was  a  burglary 
case,  the  facts  were  few  and  simple, 
the  principles  of  law  plain  and  famil- 
iar, and  the  case  was  not  argued  by 
the  state);  Yeldell  v.  State,  100  Ala. 
26,  14  So.  570,  46  Am.  St.  Bep.  20  (a 
prosecution  for  an  assault  with  intent 
to  murder  wherein  a  limitation  of 
twenty-five  minutes  to  defendant  'a 
counsel  was  held  not  erroneous,  the 
witnesses  being  few  and  there  being 
little  conflict  as  to  the  facts).  Colo. 
Barr  v.  People,  30  Colo.  522,  71  Pac. 
392  (a  robbery  case  where  but  fifteen 
witnesses  were  examined  and  the  bill 
of  exceptions  contained  but  about  five 
hundred  folios;  and  defendant's  coun- 
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be  found  cited  cases  where  under  different  circumstances  similar 


sel  was  allowed  one  hour  but  consumed 
one  hour  and  thirty-five  minutes); 
Sylvester  v.  Jerome,  19  Colo.  128,  34 
Pac.  760  (an  injunction  to  restrain 
flooding  of  land,  and  a  forty-five  minute 
restriction  to  a  side  was  held  proper); 
Eockwell  Stock,  etc.  Co.  v.  Castroni,  6 
Colo.  App.  521,  42  Pac.  180  (where  a 
twenty-minute  limitation  was  held 
reasonable).  Conn.  —  State  v.  Hoyt,  47 
Conn.  518,  36  Am.  Eep.  89,  a  murder 
case  where  a  five-hour  limitation  to 
each  side  was  held  proper.  Fla.  — ■ 
McDuffee  v.  State,  55  Fla.  125,  46  So. 
721,  a  robbery  case  where  a  limitation 
of  thirty  minutes  to  either  side  was 
held  no  ground  for  reversal,  the  testi- 
mony being  simple  and  the  witnesses 
few,  and  it  not  affirmatively  appearing 
that  such  limitation  was  detrimental 
to  defendant.  111.  —  Christiansen  v. 
William  Graner  Tank  Wks.,  223  111. 
142,  79  N.  E.  97,  affirming  126  111.  App. 
86  (an  action  by  a  servant,  where  a 
limitation  of  forty-five  minutes  on  a 
side  was  held  proper,  the  issues  being 
simple  and  the  testimony  not  being 
voluminous  or  conflicting) ;  Hansell- 
Elcock  Foundry  Co.  v.  Clark,  214  111. 
399,  73  N.  E.  787,  affirming  115  111. 
App.  209  (a  personal  injury  case, 
where  it  was  held  that  a  fifty-two-min- 
ute limitation  was  not  manifestly  too 
short);  City  of  Elgin  V.  Nofs,  212  111. 
20,  72  N.  E.  43  (a  personal  injury 
case,  where  the  facts  were  few  and 
not  intricate  and  the  law  well  settled, 
and  an  hour  and  a  half  was  allowed) ; 
Cobb  Chocolate  Co.  v.  Knudson,  207  111. 
452,  69  N.  E.  816,  affirming  107  111. 
App.  668  (an  action  by  a  servant  for 
personal  injuries,  and  a  limitation  of 
thirty  minutes  was  held  proper,  there 
being  but  six  witnesses  and  it  appear- 
ing that  the  testimony  was  brief) ; 
People's  Claim  Adjust.  Co.  v.  Darrow, 
172  111.  62,  49  N.  E.  1005,  affirming  70 
111.  App.  22  (an  action  to  recover  for 
legal  services,  where  but  few  wit- 
nesses testified  and  the  facts  were  com- 
paratively plain  and  simple,  and  each 
side  was  limited  to  seven  minutes) ; 
Monmouth  Min.  &  Mfg.  Co.  v.  Erling, 
148  111.  521,  36  N.  E.  117,  39  Am.  St. 
Eep.  187  (an  action  for  personal  in- 
juries, where  one  and  one-half  hours 
was  held  reasonable) ;  Schneider  v. 
North  Chicago  St.  E.  Co.,  80  111.  App. 
306    (a   personal   injury   case,   where   a 


limitation  of  fifteen  minutes  was  held 
reasonable;  the  points  of  controversy 
were  not  numerous  nor  difficult  of  com- 
prehension) ;  American  Surety  Co.  v. 
United  States,  77  111.  App.  106  (six 
minutes);  Pease  v.  Barkowsky,  67  111. 
App.  274  (wherein  it  was  said  that 
fifteen  minutes  seemed  a  very  brief 
time  in  which  to  discuss  conflicting 
evidence,  where  thirty-six  witnesses 
had  testified  and  the  evidence  was 
voluminous).  Ind.  —  Cromer  v.  State, 
21  Ind.  App.  502,  52  N.  E.  239,  one 
and  one-half  hours.  Ind.  Ter. — 
Wright  v.  United  States,  4  Ind.  Ter. 
116,  69  S.  W.  819,  where  the  facts  were 
simple  and  uncontradicted  and  twenty 
minutes  which  was  allowed  was  not 
consumed.  Ky.  —  Smith  v.  Com.,  100 
Ky.  133,  37  S.  W.  586  (four  hours  on 
a  murder  trial);  Combs  v.  Com.,  97  Ky. 
24,  29  S.  W.  734  (a  murder  trial,  where 
three  hours  were  properly  allowed 
each  side) ;  Williams  v.  Com.,  82  Ky. 
640  (where  five  minutes  was  held  rea- 
sonable, the  evidence  being  but  slightly 
conflicting  and  it  being  probable  that 
the  result  of  the  trial  was  not  affected 
by  the  ruling) ;  Harris  v.  Com.,  25  Ky. 
L.  Eep.  297,  74  S.  W.  1044  (two  hours 
on  a  side).  Mo.  —  Eeagan  v.  St.  Louis 
Transit  Co.,  180  Mo.  117,  79  S.  W.  435 
(fifteen  minutes,  the  action  being  for 
personal  injuries,  the  evidence  simple 
and  the  law  plain,  and  fully  covered 
by  instructions);  State  v.  Baker,  136 
Mo.  74,  37  S.  W.  810  (a  statutory  rape 
case,  where  one  hour  was  held  proper, 
the  question  of  fact  being  simple  and 
the  testimony  not  complicated  or  volu- 
minous) ;  Trice  V.  Hannibal,  etc.  E. 
Co.,  35  Mo.  416  (where  but  four  wit- 
nesses were  examined  and  the  plaintiff 
waived  argument,  and  a  ten-minute 
limitation  was  held  proper) ;  State  v. 
Page,  21  Mo.  257,  64  Am.  Dee.  229  (a 
petty  offense,  where  a  limitation  of 
fifteen  minutes  on  defendant's  coun- 
sel was  sustained  on  appeal  by  a  di- 
vided court).  Neb.  —  Seymour  v.  Phil- 
lips, 61  Neb.  282,  85  N.  W.  72  (an 
action  on  a  note,  where  fifteen  minutes 
to  a  side  was  held  reasonable,  the 
issues  not  being  complicated,  nor  the 
amount  large) ;  Dixon  v.  State,  46  Neb. 
298,  64  N.  W.  961  (an  abortion  case, 
where  the  court  gave  the  state  forty 
minutes  to  open  its  case  and  fifty 
minutes  to   close,   and  to  the   defense, 
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limitations   were   neld    to    warrant    the    awarding    of    a    new    trial.04 


to  one  counsel,  sixty  minutes  and  to 
the  other  forty,  and  it  was  said  that 
the  argument  was  not  unduly  re- 
stricted, especially  as  the  time  allotted 
to  defendant  did  not  appear  to  have 
been  consumed) ;  Hart  V.  State,  14 
Neb.  572,  16  X.  W.  905  (where  a  three- 
hour  limitation  was  held  reasonable,  no 
more  time  appearing  necessary).  N. 
Y.  —  People  v.  Kelly,  94  N.  Y.  526, 
where  thirty-five  minutes  to  defendant 
and  twenty-five  to  the  prosecutor  was 
held  reasonable.  Ohio.  —  Weaver  t. 
State,  24  Ohio  St.  5S4,  malicious  shoot- 
ing with  intent  to  kill,  where  a  five- 
hour  limitation  to  each  side  was  held 
proper.  Okla.  —  Hendrix  v.  "United 
States,  2  Okla,  Crim.  240,  101  Pac.  125 
(thirty-five  minutes)  ;  Murphy  v.  Col- 
ton,  4  Okla.  181,  194,  44  Pac.  208  (a 
lien  foreclosure  suit,  where  a  fifteen- 
minute  limitation  was  held  reason- 
able). Ore.  —  State  v.  Eogoway,  45 
Ore.  601,  78  Pac.  987,  81  Pac.  234  (one 
hour  in  an  arson  case).  Pa.  —  Com. 
V.  Buccieri,  153  Pa.  535,  26  Atl.  228, 
a  murder  case,  where  a  two-hour  re- 
striction was  held  not  erroneous. 
Term.  —  Kizer  v.  State,  12  Lea  564,  a 
capital  case  where  one  hour  and  ten 
minutes  to  defendant's  counsel  was 
held  adequate.  Tex.  —  Bradley  v. 
State  (Tex.  Crim.),  132  S.  W.  484,  a 
homicide  case  where  it  was  said  that 
an  allowance  of  three  hours  to  a  side 
was  a  proper  exercise  of  the  court 's 
discretion,  it  having  taken  but  two 
days  to  develop  the  testimony;  Bryant 
t'.  State  (Tex.  Crim.),  47  S.  W.  373 
(two  hours  to  a  side);  Scott  v.  State 
(Tex.  Crim.),  36  S.  W.  276  (where  fifty 
minutes  was  held  not  unreasonable) ; 
Mansfield  v.  State  (Tex.  Crim.),  24  S. 
W.  901  (a  prosecution  for  keeping  a 
disorderly  house,  where  twenty-five 
minutes  was  considered  reasonable,  the 
facts  being  of  easy  solution) ;  Tavlor 
V.  State,  38  Tex.  Crim.  241,  42  S.  W. 
384  (where  one  and  a  half  hours  to 
each  side  was  allowed,  and  it  did  not 
appear  that  complaining  counsel  con- 
sumed that  much  time) ;  Bailey  V. 
State,  37  Tex.  Crim.  579,  40  S.  W.  281. 
Va.  —  Cunningham  v.  Com.,  88  Va.  37, 
13  S.  E.  309,  assault  with  intent  to 
rape,  where  a  one  and  one-half  hour 
restriction  was  held  proper,  the  facts 
being  few  and  the  prosecutor  failing 
to    object   until    the    conclusion    of   his 


argument.  W.  Va.  — State  r.  Hall,  31 
W.  Ya.  505,  7  S.  E.  422  (where  a  one 
and  three-fourths  hours  limitation  was 
held  reasonable,  although  one  of  de- 
fendant's counsel  was  speaking  at  the 
expiration  of  the  time);  State  V. 
Shores,  31  W.  Va.  491,  7  S.  E.  413,  13 
Am.  St.  Eep.  875  (a  burglary  case 
where  a  five-hour  limitation  was  held 
reasonable).  Wash.  —  City  of  Seattle 
V.  Erickson,  55  Wash.  675,  104  Pac. 
1128,  25  L.  E.  A.  (N.  S.)  1027  (a  pros- 
ecution for  the  violation  of  an  or- 
dinance and  fifteen  minutes  were  al- 
lowed defendant's  counsel);  State  v. 
Patchen,  37  Wash.  24,  79  Pac.  479  (a 
statutory  rape  case,  where  counsel  for 
accused  was  allowed  twenty-five  min- 
utes and  after  that  had  been  con- 
sumed, ten  minutes  in  addition,  which 
he  refused  unless  permitted  to  occupy 
this  time  after  the  close  of  the  closing 
argument  for  the  state). 

64.  CaL  —  People  v.  Green,  99  Cal. 
564,  34  Pac.  231  (a  robbery  case,  the 
trial  of  which  lasted  five  days,  of 
which  three  were  consumed  in  hearing 
twenty-four  witnesses,  the  evidence 
being  "voluminous,  partly  circumstan- 
tial, and  extremely  conflicting,"  and 
it  was  held  that  a  one-hour  limitation 
to  each  side  was  erroneous);  People  v. 
Fernandez,  4  Cal.  App.  314,  87  Pac. 
1112  (where  a  limitation  to  one  and 
three-fourths  hours  was  held  insuffi- 
cient, the  testimony  being  conflicting 
and  occupying  three  hundred  and  fifty 
pages  of  the  transcript,  though  an  ad- 
ditional twenty  minutes  was  allowed). 
G-a.  —  Hunt  V.  State,  49  Ga.  255,  a  pros- 
ecution for  an  assault  with  intent  to 
murder,  where  a  limitation  of  forty 
minutes  was  held  error.  Miss.  —  Win- 
go  v.  State,  62  Miss.  311,  an  arson 
ease,  where  the  evidence  was  circum- 
stantial and  conflicting,  and  a  limita- 
tion of  one  hour  to  defendant  was  held 
erroneous,  expressly  overruling  Lee  V. 
State,  51  Miss.  566,  a  felony  case, 
where  the  argument  to  the  jury  was 
limited  to  fifteen  minutes  for  the  state 
and  thirty  minutes  for  the  defense,  the 
court  remarking  that  no  other  case  was 
to  be  found  in  America,  at  least,  where 
a  similar  limitation  on  a  trial  for  such 
an  offense  has  been  sanctioned.  N.  Y. 
People  v.  Mayer,  117  N.  Y.  Supp.  520, 
where  fifteen  minutes  for  defendant's 
counsel  were  allowed,  the  crime  being 
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In  felony  cases  there  is  some  authority  for  the  proposition  that  the 
length  of  the  argument  is  not  a  matter  for  predetermination  by  the 
court ;  that  the  limits  of  the  address  should  be  left  to  the  discretion 
of  the  speaker  until  it  is  manifest  that  the  discussion  is  complete  or 
the  subject  exhausted.85 

b.  By  Statute.  —  Statutes  in  some  jurisdictions  prescribe  the  time 
beyond  which  an  argument  must  not  extend,00  and  in  others  ex- 
pressly declare  that  counsel  shall  not  be  limited  as  to  time.67 


punishable  by  twenty  years  imprison- 
ment. Ohio.  —  Dille  V.  State,  34  Ohio 
St.  617,  32  Am.  Rep.  395,  where  in  ex- 
amining seven  witnesses  a  half  day 
was  consumed,  whose  testimony  was 
circumstantial  and  conflicting,  and  a 
half  hour  limitation  was  held  too  short. 
Tex.  —  Huntly  v.  State  (Tex.  Crim.), 
34  S.  W.  923  (a  forgery  case,  wherein 
the  court  said  that  a  fifteen-minute 
limitation  was  too  short,  eleven  wit- 
nesses having  been  examined  and  the 
taking  of  the  testimony  consuming 
four  hours,  but  refused  to  reverse  be- 
cause the  bill  of  exceptions  did  not 
present  the  questions  fully  and  proper- 
ly);  McLean  v.  State,  32  Tex.  Crim. 
521,  24  S.  W.  898  (an  adultery  case, 
where  a  seventeen-minute  limitation 
was  considered  unreasonable,  much  of 
the  evidence  being  conflicting) ;  Walker 
v.  State,  32  Tex.  Crim.  175,  22  S.  W. 
685  (where  a  forty-five  minute  limita- 
tion was  held  unreasonable).  Va. — 
Jones  V.  Com.,  87  Va.  63,  12  S.  E.  226, 
a  prosecution  for  assault  with  intent 
to  kill,  where  a  half-hour  restriction 
on  defendant's  counsel  was  held  im- 
proper. Wash.  —  State  v.  Mayo,  42 
Wash.  540,  85  Pac.  251,  a  capital  case, 
where  it  was  held  that  one  and  one- 
half  hours  was  too  short,  the  trial  con- 
suming over  four  days,  twenty  wit- 
nesses having  been  examined,  the  evi- 
dence making  a  volume  of  five  hun- 
dred pages. 

Five  Minutes.  —  It  has  been  held 
that  a  five-minute  limitation  is  revers- 
ible error.  White  V.  People,  90  111. 
117,  32  Am.  Eep.  12;  Zweitusch  v. 
Lowy,  57  111.  App.  106.  The  latter  was 
an  action  by  a  servant  to  recover  for 
services  wherein  it  was  said  that  such 
a  limitation  in  effect  cut  off  any  sub- 
stantial presentation  of  reasons  for  a 
verdict  in  favor  of  the  defendant. 

65.  Williams  v.  State,  60  Ga.  367, 
27  Am.  Eep.  412;  State  v.  Tighe,  27 
Mont.  327,  71  Pac.  3. 

66.  In     Connecticut    "The     statute 
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provides  that  'in  no  trial  before  the 
Superior  Court  shall  counsel  occupy 
more  than  one  hour  in  argument,  unless 
the  court  shall,  on  motion  for  special 
cause  before  the  commencement  of 
such  argument,  allow  a  longer  time:' 
Gen.  Statutes,  p.  61,  sec.  9.  From 
time  immemorial,  in  this  jurisdic- 
tion, each  party  to  every  cause  in 
the  Superior  Court  has  had  the  priv- 
ilege of  being  heard  by  two  counsel; 
therefore  the  statute  means  that  each 
party  may  occupy  two  hours  in  argu- 
ment, without  previous  request  to  the 
court.  "Of  course,  the  sole  purpose  of 
the  statute  is  to  secure  the  more  speedy 
dispatch  of  judicial  business.  There- 
fore it  is  quite  immaterial  whether  the 
two  hours  shall  be  occupied  by  one 
counsel  or  by  two;  and  if  by  two, 
whether  in  equal  or  unequal  propor- 
tions." State  v.  Nyman,  55  Conn.  17, 
10  Atl.  161. 

In  Oregon  the  statute  provides  that 
the  whole  time  occupied  in  argument 
on  either  side  shall  not  exceed  two 
hours  unless  the  court  for  special  rea- 
sons, shall  otherwise  permit.  Hurst  v. 
Burnside,  12  Ore.  520,  8  Pac.  888, 
wherein  it  was  held  that  a  limitation 
to  one  and  one-half  hours  was  not  erro- 
neous. The  court  did  not  think  that 
the  legislature  intended  to  grant  any 
definite  time  in  which  counsel  might 
address  the  jury,  although  it  would 
have  been  much  more  satisfied  with  the 
proceeding  if  the  trial  court  had 
allowed  two  hours. 

67.  In  Iowa  "a  nisi  prius  judge  is 
not  permitted  to  limit  counsel  in  their 
arguments  to  jurors,  and  it  often  occurs 
that  in  order  to  dispose  of  the  business 
of  the  court,  and  keep  court  expenses 
within  some  limit,  by  consent  of  the 
parties  and  counsel,  the  judge  trans- 
acts other  business  during  part  of  the 
time  taken  in  arguments  to  juries." 
Hall  v.  Wolff,  61  Iowa  559,  16  N.  W. 
710. 

In   North  Carolina  the   statute  pro- 
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c.  By  Rule.  —  In  some  jurisdictions  the  time  which  accused  may 
have  for  argument  is  fixed  by  rule  of  court,68  and  to  curtail  the  time 
so  allowed  is  reversible  error.69 

E.  In  Whose  Presence  To  Be  Made.  —  1.  The  Accused  in  Criminal 
Caies.  —  In  the  trial  of  capital  felonies  the  rule  of  practice  is  uni- 
form that  the  prisoner  should  be  present  during  the  whole  of  the 
trial,70  including  the  argument.71  But  in  the  trial  of  inferior  felonies, 
the  absence  of  a  prisoner  while  his  case  is  being  argued  is  no  ground 
for  a  new  trial  in  the  absence  of  a  showing  of  prejudice.72 

2.  Opposing  Counsel.  —  The  fact  that  the  prosecuting  attorney  in 
a  criminal  case  was  not  present  during  the  argument  of  defendant's 
counsel,73  or  during  the  closing  argument  of  an  assistant  prosecutor.74 
is  not  error. 


vides  as  follows:  "'That  any  coun- 
sel appearing  in  any  civil  or  criminal 
case  in  any  of  the  Courts  of  this  State 
shall  be  entitled  to  address  the  Court 
or  the  jury  for  such  a  space  of  time 
as  in  his  opinion  may  be  necessary  for 
the  proper  development  and  presenta- 
tion of  his  case.'  "  State  v.  Jones,  117 
N.  C.  768,  23  S.  E.  247;  State  V.  Miller, 
75  N.  C.  73.  But  this  statute  does  not 
apply  to  the  argument  or  discussion 
which  may  and  often  does  arise  upon 
motions  and  questions  during  the  pro- 
gress of  the  trial.  State  r.  Jones,  117 
N.  C.  768,  23  S.  E.  247. 

68.  Chance  r.  State,  97  Ga.  346,  23  S. 
E.  832  (holding  that  the  rules  of  the 
superior  court  are  applicable  to  city 
courts  established  under  the  act  of 
1891);  Porter  r.  State,  6  Ga.  App.  770, 
65  S.  E.  814. 

In  Georgia,  in  misdemeanors,  counsel 
are  entitled  as  a  matter  of  right  under 
the  rules  to  thirty  minutes  for  argu- 
ment, and  upon  a  proper  showing  it  is 
error  to  refuse  to  extend  this  time. 
Jones  r.  State,  123  Ga.  129,  51  S.  E. 
312;  Wallace  r.  State  (Ga.),  20  S.  E. 
250.  In  the  former  case  it  was  held 
that  a  limitation  of  fifteen  minutes 
was  cause  for  a  new  trial,  though  but 
twelve  minutes  were  consumed.  The 
cases  of  Hunt  r.  State,  49  Ga.  255,  and 
Williams  v.  State,  60  Ga.  367,  27  Am. 
Rep.  412,  were  decided  before  the  rule 
in   question  was  adopted. 

Effect  of  Judge's  Silence  When 
Asked  as  to  Time.  —  Counsel  has  no 
right  to  infer  that  time  for  argument 
is  granted  beyond  that  fixed  by  rule 
of  court,  from  the  silence  of  the  judge 
when  asked  informally,  "How  much 
time  are  you  going  to  give  us?" 
Clarke  v.  State,  89  Ga.  768, 15  S.  E.  699. 


In  Michigan  Cir.  Ct.  Rule  Xo.  24, 
Bubd.  b,  provides  that  counsel  upon 
either  side  shall  be  allowed  at  least  a 
half  hour,  if  it  is  desired,  and  that  no 
more  than  two  hours  shall  be  allowed, 
unless  the  court  otherwise  orders.  It 
is  not  error  to  stop  counsel  for  defend- 
ant in  a  statutory  rape  case  at  the 
end  of  thirtv-five  minutes.  People  v. 
Smith,  122  Mich.  284,  81  N.  W.  107; 
People  v.  Labadie,  66  Mich.  702,  33  N. 
W.  306.  In  the  latter  case,  which  was 
a  prosecution  for  an  assault  with  in- 
tent to  kill,  the  trial  of  which  con- 
sumed two  days,  because  but  one-half 
hour  for  each  of  defendant's  two  coun- 
sel was  allowed,  the  court  awarded  a 
new  trial,  saying:  "In  a  criminal 
case  like  the  one  under  consideration 
the  time  such  counsel  should  occupy  in 
addressing  the  jury,  within  the  limits 
of  the  rule,  should  be  left  discretionary 
with  the  counsel  when  acting  in  good 
faith." 

69.  Grant  v.  State.  97  Ga.  789.  25 
S.  E.  399;  Chance  r.  State,  97  Ga.  346, 
23  S.  E.  832;  Cartright  P.  Clopton,  25 
Ga.  85 ;  Porter  P.  State,  6  Ga.  App.  770, 
65  S.  E.  814. 

70.  See   the  title    "Trial." 

71.  Gladden  r.  State.  12  Fla.  562; 
Tiller  v.  State,  96  Ga.  430,  23  S.  E.  825. 

72.  Ky.  —  Dovle  v.  Com..  18  Ky.  L. 
Rep.  518,  37  S.' W.  153.  Mo. —  State 
v.  Bell,  70  Mo.  633;  State  P.  Grate,  68 
Mo.  22.  N.  C— State  v.  Pavlor,  89  N. 
C.  539;  State  v.  Bass.  82  N.  C.  570; 
State  v.  Tilletson,  52  N.  C.  114,  75  Am. 
Dec.  456. 

See  the  title  "New  Trial." 

73.  Svlvester  v.  State,  46  Fla.  166, 
35  So.  142;  Wartena  v.  State,  105  Ind. 
445,  5  N.  E.  20. 

74.  Sylvester  p.  State,  46  Fla.   166, 
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3.  Judge.  —  The  judge  must  be  present  and  in  control  during  the 
whole  of  the  trial,78  including  the  argument,76  regardless  of  whether 
or  not  anything  occurs  during  the  judge's  absence  that  is  prejudicial 
to  the  rights  of  the  accused.77  This  requirement  is  satisfied  if  the 
judge,  though  not  in  the  court  room,  is  so  near  as  to  be  within,  sight 
and  hearing  of  the  proceedings ;  that  is,  in  such  a  situation  as  to  re- 
tain control  of  the  argument.78 

Length  of  Time  of  Absence. —  The  length  of  time  during  which  the 
judge  is  absent  from  the  court  room  during  argument  is  generally 
immaterial.  If  he  has  lost  control  of  the  proceedings  for  a  short  pe- 
riod of  time,  the  integrity  of  the  trial  is  destroyed.79  It  has  been 
held  that  a  mere  temporary  absence  during  argument  will  not  re- 


35  So.  142,  where  no  objection  was 
made,  though  defendant's  counsel  was 
aware  of  the  state's  attorney's  ab- 
sence. 

75.  See  the  titles  "Courts;" 
"Trial." 

76.  Colo.  —  O 'Brien  v.  People,  17 
Colo.  561,  31  Pac.  230.  111.  — Thomp- 
son v.  People,  144  111.  378,  32  N.  E. 
968.  Ind.  Ter.  —  Slaughter  v.  United 
States,  5  Ind.  Ter.  234,  82  S.  W.  732. 
Kan.  —  State  v.  Beuerman,  59  Kan. 
586,  53  Pae.  874,  where  a  ten-minute 
absence  in  an  adjoining  room  was  held 
reversible  error.  Miss.  —  Ellerbee  v. 
State,  75  Miss.  522,  22  So.  950,  41  L. 
E.  A.  569;  Turbeville  v.  State,  56 
Miss.  793.  Mo.  —  State  v.  Claudius,  1 
Mo.  App.  551;  Brownlee  V.  Hewitt,  1 
Mo.  App.  360.  Neb.  —  Powers  v.  State, 
75  Neb.  226,  106  N.  W.  332,  121  Am. 
St.  Eep.  801;  Palin  v.  State,  38  Neb. 
862,  57  N.  W.  743.  Ohio.  —  Miller  v. 
State,  73  Ohio  St.  195,  76  N.  E.  823. 

Objection  on  Appeal.  —  The  fact 
that  counsel  fails  to  object  to  the 
court's  action  in  sending  the  jury  and 
himself  from  the  court  room  to  hear 
his  argument  out  of  the  court's  pres- 
ence, will  not  preclude  him  from  urg- 
ing an  objection  on  appeal.  State  v. 
Claudius,  1  Mo.  App.  551.  Compare 
Thomas  v.  State,  150  Ala.  31,  43  So. 
371;  Burns  v.  Wilson,  1  Mo.  App.  179. 

77.  Anderson  V.  State,  50  Tex.  Crim. 
134,  95  S.  W.  1037,  disapproving  Scott 
V.  State,  47  Tex.  Crim.  568,  85  S.  W. 
1060,  122  Am.  St.  Eep.  717. 

78.  Ark.  —  Skaggs  v.  State,  88  Ark. 
62,  113  S.  W.  346.  Conn.  —  State  v. 
Smith,  49  Conn.  376.  Tex.  —  Cravens 
v.  State,  55  Tex.  Crim.  519,  117  S.  W. 
156;  Anderson  V.  State,  50  Tex.  Crim. 
134,  95  S.  W.  1037;  Bateson  v.  State, 
46  Tex.  Crim.  34,  80  S.  W.  88. 
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Within  Hearing  Sufficient.  —  Turbe- 
ville v.  State,  56  Miss.  793,  where  the 
judge  left  the  bench  and  went  into  a 
room  immediately  adjoining,  and  in 
the  rear  of  the  bench,  and  separated 
from  it  only  by  the  thickness  of  the 
wall,  through  which  a  door  was 
opened.  He  placed  a  member  of  the 
bar  on  the  bench,  with  instructions  to 
call  or  notify  him  if  needed.  He  re- 
mained in  this  room,  thus  absent  from 
the  bench,  and  distant  from  it  five  or 
six  feet,  during  the  greater  portion  of 
the  time  of  the  argument  to  the  jury, 
and  this  was  held  not  reversible  error 
since  the  bill  of  exceptions  did  not 
show  even  a  temporary  relinquishment 
of  the  control  of  the  court  and  of  the 
conduct  of  the  trial. 

79.  Ark.  — Skaggs  v.  State,  88  Ark. 
62,  113  S.  W.  346;  Stokes  v.  State,  71 
Ark.  112,  71  S.  W.  248.  Miss.  — Turbe- 
ville v.  State,  56  Miss.  793.  Tex.— 
Anderson  V.  State,  50  Tex.  Crim.  134, 
95  S.  W.  1037,  wherein  the  judge  was 
absent  on  two  occasions  during  argu- 
ment, once  from  five  to  twenty  minutes, 
and  once  from  two  to  five  minutes.  It 
was  shown  that  on  both  occasions  he 
retired  to  the  water  closet,  some  seven- 
ty-five feet  from  the  court  room,  and 
out  of  the  hearing  and  sight  of  the  pro- 
ceedings. This  was  held  reversible  error. 
The  court  distinguished  and  apparently 
disapproved  of  the  case  of  Scott  v.  State, 
47  Tex.  Crim.  568,  85  S.  W.  1060,  122 
Am.  St.  Eep.  717,  wherein  it  was  held 
not  reversible  error  for  the  judge  to 
absent  himself  from  the  court  room 
about  a  minute;  he  being  within  about 
fifty-five  feet  of  the  jury,  and  nothing 
having  occurred  which  could  have 
militated  against  the  rights  of  the  ae- 
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quire  or  authorize  the  reversal  of  a  judgment  of  conviction,  where 
no  injury  to  the  accused  can  be  pointed  out.80 

Waiver  of  Absence.  —  It  has  been  said  that  the  parties  may  waive 
the  judge's  presence  during  argument.81 

4.  Jury.  —  Where  the  argument  is  with  reference  to  the  facts,  or 
the  law  and  the  facts  combined,  as  is  usually  the  case,  the  presence 
of  the  jury  is  imperative.82 

F.  Subject-Matter  of.  —  1.  Illustrations.  —  a.  Bxj  Use  of  Tangible 
Objects.  —  Argument  is  not  limited  to  mere  articulation.63  In  illus- 
trating before  the  jury  what  he  claims  the  evidence  proves,  counsel 
in  the  court's  discretion,  may  resort  to  the  use  of  exhibits  in  the 
case,8*  or  even  to  articles  not  in  evidence,85  and  may  by  the  aid  of 


cused.  In  this  connection,  see  Bateson 
V.  State,  46  Tex.  Crim.  34,  80  S.  W.  88. 
80.  Ala.  —  Thomas  v.  State,  150  Ala. 
31,  43  So.  371,  where  the  judge  ab- 
sented himself  long  enough  to  pet  a 
needed  book  from  his  chamber.  la. — 
State  v.  Leonard,  135  Iowa  371,  112  X. 
W.  784,  wherein  the  prosecutor  com- 
menced his  argument  but  desisted,  upon 
his  attention  being"  called  to  the 
judge's  absence,  until  the  latter 's  re- 
turn. Tex.  —  Scott  v.  State,  47  Tex. 
Crim.  568,  85  S.  W.  1060,  122  Am.  St. 
Rep.  717,  absence  of  about  a  minute. 
Compare,  however,  Anderson  r.  State, 
50  Tex.  Crim.  134,  95  S.  W.  1037,  citing 
Bateson  v.  State,  46  Tex.  Crim.  34,  80 
S.  W.  88. 

81.  In  Powers  v.  State,  75  Neb.  226, 
106  N.  W.  332,  21  Am.  St.  Rep.  801, 
the  court  said:  "It  often  occurs  that 
the  trial  judge,  by  consent  of  the  par- 
ties, retires  to  his  private  room  during 
argument  of  counsel  to  prepare  his  in- 
structions. In  such  a  case  it  would 
undoubtedly  be  held  that  the  parties 
have  waived  his  presence,  and  that  his 
absence  from  the  court  room  during 
the  argument,  under  such  circum- 
stances, would  not  be  reversible  error. ' ' 

82.  Patterson  v.  State  (Tex.  Crim), 
60  S.  W.  557. 

83.  Russell  v.  State,  66  Neb.  497,  92 
N.  W.  751. 

84.  Russell  v.  State,  66  Neb.  497,  92 
N.  W.  751;  Little  r.  State,  39  Tex. 
Crim.  654,  47  S.  W.  984,  a  homicide 
case,  where  the  district  attorney  used 
the  iron  bar  which  had  been  intro- 
duced in  evidence  and  identified  as  the 
weapon  with  which  the  homicide  was 
committed,  by  way  of  illustration  to 
show  that  the  killing  could  not  have 
been  committed  with  one  hand  as  testi- 


fied to  by  defendant,  and  the  fact  that 
there  was  no  evidence  as  to  its  weight 
was   immaterial. 

An  invitation  to  jurors  to  experi- 
ment with  a  gun  and  shells  in  evi- 
dence, after  retirement,  will  not  be 
excluded  on  motion.  Fuller  v.  State, 
147  Ala.  35,  41  So.  774. 

85.     Ark.  —  Derrick  v.  State,   122  S. 
y.  506.  an  indictment  for  assault  with 
j  intent  to  kill,  the  alleged  offense  con- 
sisting  of  cutting  the  prosecutor  with 
a  knife,   where  the  coat   worn   by  the 
latter   at    the   time    was    identified   but 
not  formally  offered  in  evidence,  and  it 
was   held  not  improper  for  the   state's 
counsel  to  refer  to  it  in  argument,  hold 
it    before    the    jury    and    comment     on 
its   appearance,   thereby  showing  "the 
rents  in  it  made  by  the  knife  thrusts, 
the   defendant   having  made  no  denial 
as  to  the  number  of  times  he  had  cut 
the    prosecutor,    nor    as    to    the    places 
where     the     wounds     were     inflicted." 
Cal. —  People   v.   Amaya,   134   Cal.  531, 
66    Pac.    794;    People    v.    Durrant,    116 
Cal.   179,  48  Pac.   75,  where  an  empty 
box  not   in   evidence  was  exhibited  by 
the  prosecutor  to  illustrate  the  amount 
of    gas    which,     under    the     evidence, 
would  leak  in  a  given  time,  and  though 
it  was  said  that  the   practice   was  not 
to   be   commended,   it    was    not   revers- 
ible error.     Compare    People  v.  Botkin, 
9    Cal.    App.    244,    98    Pac.    861,    where 
the   use   of   a    microscope    was    not   al- 
lowed.    Ky.  —  Hinton  r.  Com.,  134  Ky. 
511.    121    S.    W.   434,   where   the   prose- 
cutor's  exhibiting  to   the   jury    during 
argument      certain      pistol       cartridges 
ranging    in    caliber   from   32   to    38    to 
convince  the  jury  that  a  long  32  cali- 
ber cartridge   would    make    as   loud     a 
report   as   a    short    38,    was   held    not 
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others  illustrate  before   the  jury  the  possibility   or   impossibility   of 
alleged  happenings.86 

b.  By  Relating  Jokes,  Facts  of  Similar  Cases,  Etc.  —  The  relating 


prejudicial,  though  the  cartridges  had 
not  been  introduced.  Mich.  —  Alpena 
Twp.  v.  Mainville,  153  Mich.  732,  117 
N.  W.  338,  where  a  shoe  was  ex- 
hibited to  show  that  a  certain  docu- 
ment could  not  have  been  lost  there- 
in. N.  H.  —  Hallwood  Cash  Kegister 
Co.  v.  Rollins,  73  N.  H.  390,  62  Atl. 
380,  a  suit  for  the  recovery  of  the 
price  of  a  cash  register,  where  plain- 
tiff's counsel  operated  the  machine  and 
commented  on  the  manner  in  which  de- 
fendant tried  to  operate  it.  Tenn.  — 
Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn. 
1,  46  S.  W.  554,  a  personal  injury  case 
where  it  was  said  that  the  use  of  fur- 
niture in  argument  to  illustrate  how  the 
injury  may  have  occurred,  addresses 
itself  to  the  discretion  of  the  court 
and  to  the  credibility  of  the  jury.  Tex. 
Hudson  v.  State,  44  Tex.  Crim.  251,  70 
S.  W.  764,  where  the  prosecutor  ex- 
hibited the  revolver  of  the  accused, 
together  with  a  bullet  found  in  the 
body  of  the  deceased,  and  used  a 
piece  of  black  crayon  to  illustrate  his 
contention  that  there  was  a  corre- 
spondence between  a  defect  in  the 
muzzle  of  the  weapon  and  a  defect  in 
the  bullet,  the  revolver  and  bullet  be- 
ing in  evidence,  but  not  the  crayon. 

Exhibiting  Child  To  Show  Resem- 
blance to  Parent.  —  In  bastardy  pro- 
ceedings or  in  rape  cases,  it  is  often 
held  that  the  prosecuting  attorney  may 
exhibit  prosecutrix's  child  to  the  jury 
in  argument,  for  the  purpose  of  show- 
ing the  resemblance  of  the  child  to  its 
putative  father,  and  comment  relating 
to  this  resemblance.  Mich.  —  People  v. 
Wing,  115  Mich.  698,  74  N.  W.  179. 
Minn.  —  State  v.  Brathovde,  81  Minn. 
501,  84  N.  W.  340.  "N.  H.  — State  v. 
Danforth,  73  N.  H.  215,  60  Atl.  839,  111 
Am.  St.  Rep.  600.  N.  C.  — State  v. 
Woodruff,  67  N.  C.  89.  S.  D.  — State 
v.  Patterson,  18  S.  D.  251,  100  N.  W. 
162. 

But  see  State  V.  Hunt  (Iowa),  122 
N.  W.  902,  a  seduction  case  where  it 
was  said  that  such  conduct  on  the  part 


of  counsel  was  seriously  improper  and 
a  new  trial  was  ordered. 

See,  however,  the  titles  '  'Bas- 
tardy;"  "Rape;"    "Seduction." 

Permission  Refused.  —  In  Rand  v. 
Syms,  162  Mass.  163,  38  N.  E.  196,  an 
action  for  injuries  caused  by  reason 
of  being  compelled  to  collide  with  a 
bridge  while  riding  in  a  gig,  it  was 
held  within  the  court's  discretion  to 
prevent  counsel  from  using  representa- 
tions of  a  truss  and  gig  in  argument 
to  illustrate  the  amount  of  space  which 
the  gig  would  occupy  in  tipping  over. 

Challenging  Defendant  To  Experi- 
ment After  Evidence  Closed.  —  In  a 
damage  suit  against  an  electric  railway 
it  was  held  unwarranted,  improper  and 
prejudicial  for  plaintiff's  counsel  in 
his  closing  argument,  in  presence  of 
the  jury,  to  challenge  the  defendant 
to  make  experiments,  showing  in  what 
distance  a  car,  equipped  as  the  one  in 
question  was,  could  have  been  stopped, 
since  at  that  stage  of  the  case  the  de- 
fendant had  no  legal  right  to  offer 
further  evidence.  Little  v.  Boston  & 
M.  R.j  72  N.  H.  61,  55  Atl.  190. 

86.  Ala.  — See  Peel  v.  State,  144 
Ala.  125,  39  So.  251.  Kan.  — State  v. 
Simmons,  78  Kan.  852,  98  Pac.  277. 
Ky.  —  Herron  v.  Com.,  23  Ky.  L.  Rep. 
782,  64  S.  W.  432,  where  it'  was  held 
proper  for  the  prosecutor  to  have  a 
man  stand  before  the  jury,  take  an 
empty  pistol  and  illustrate  from  the 
testimony  offered  by  the  common- 
wealth that  shots  could  not  have  been 
fired  in  the  manner  claimed  by  de- 
fendant. 

Compare  State  v.  Mooney,  49  W.  Va. 
712,  39  S.  E.  657,  where  counsel  re- 
quested one  of  the  defendants  to  place 
a  handkerchief  over  his  face  and  to 
stand  up,  to  afford  an  opportunity  of 
determining  to  what  extent  witnesses 
could  identify  one  with  covered  fea- 
tures, and  it  was  said  that  the  pro- 
priety of  the  request  was  more  than 
doubted. 
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of  jokes,87  circumstances  of  other  cases,  actual88  or  hypothetical,09  or 


87.  Peel  V.  State,  144  Ala.  125,  39 
So.  251. 

88.  la.  —  State  v.  Busse,  127  Iowa 
318,  100  N.  W.  536,  where  the  circum- 
stances of  a  murder  case  were  related 
to  show  the  slight  motives  which  some- 
times induce  murder.  Ky. —  Jackson 
V.  Com.,  100  Ky.  239,  38  S.  W.  422,  66 
Am.  St.  Rep.  336,  referring  to  the  cir- 
cumstantial evidence  involved.  Mich. 
People  v.  DeCamp,  146  Mich.  533,  109 
N.  W.  1047,  where  the  counsel  re- 
lated the  circumstances  of  a  case  for- 
merly tried  bv  him.  Tex.  —  Lowrie  v. 
State  (Tex.  Crim.),  93  S.  W.  838. 

To  show  that  prior  good  reputation 
may  be  consistent  with  criminal  action 
it  is  proper  to  use  illustrations.  Thus 
in  a  conspiracy  case  where  the  defend- 
ant had  offered  testimony  of  good 
character  and  the  state's  attorney  had 
during  argument  commented  on  the  ef- 
fect of  such  evidence,  and  in  illustra- 
tion of  his  claim  that  existence  of  good 
character  was  not  inconsistent  with  the 
commission  of  crime,  stated  that  quite 
recently  a  member  of  the  bar  of  good 
reputation  had  in  that  court  room 
pleaded  guilty  to  the  crime  of  embez- 
zlement, a  charge  to  the  jury  was  not 
erroneous,  instructing  them  to  lay  that 
statement  entirely  out  of  their  minds 
except  as  an  illustration  of  the  well 
known  fact  that  men  of  good  charac- 
ter do  sometimes  commit  crime.  State 
v.  Gannon,  75  Conn.  206,  52  Atl.  727. 

Illustration  Not  Allowed  to  Extent 
of  Getting  Extraneous  Prejudicial 
Facts  Before  Jury.  —  State  v.  Gannon, 
75  Conn.  206,  52  Atl.  727.  See  also 
Whalev  r.  Vannatta,  77  Ark.  238,  91 
S.  W.191. 

In  Jenkins  v.  State,  49  Tex.  Crim. 
457,  93  S.  W.  726,  122  Am.  St.  Rep. 
812  (which  contains  a  valuable  dis- 
cussion), "the  critical  point  in  the 
case  was  the  identification  of  appellant 
as  being  the  party  who  fired  the  shot 
which  slew  deceased.  According  to 
the  testimony,  that  was  established  by 
one  witness,  who  stated  he  recognize*! 
appellant  as  the  person  who  fired  that 
shot,  from  the  flash  of  the  gun.  Out- 
side of  this  testimony,  the  evidence 
inculpating  appellant  was  purely  of  a 
circumstantial  character.  Now,  in  or- 
der to  reinforce  this  point  in  the 
state's  case,  the  state  has  recourse  to 


an  illustration,  coming  within  the  ob- 
servation or  experience  of  the  district 
attorney,  that  occurred  in  that  locality, 
and  under  a  judge  whose  approval, 
from  his  high  character,  gave  sanction 
to  the  illustration.  The  district  at- 
torney gave  the  details  of  that  trans- 
action and  identification,  which  were 
very  similar  to  those  presented  in  this 
case.  He  told  the  jury  how  the  de- 
tails of  that  statement  as  to  the  iden- 
tification of  the  defendant  in  that 
case  must  be  true  from  the  fact  that 
he  confessed  on  the  scaffold  that  he 
was  the  guilty  party.  Under  the  pe- 
culiar facts  of  this  case,  we  believe 
that  the  introduction  of  said  illustra- 
tion and  the  statement  of  the  details 
thereof  to  the  jury  was  of  such  a  hurtful 
character  to  appellant's  right,  as  to  re- 
verse this  case.  Smith  t.  State.  68  S. 
W.  995,  5  Tex.  Ct.  Rep.  372;  Powell  r. 
State.  70  S.  W.  218,  5  Tex.  Ct.  Rep. 
372:  Powell  v.  State,  70  S.  W.  218,  5 
Tex.   Ct.  Rep.  932." 

89.  Kentucky.  —  Alderson  v.  Com., 
25  Ky.  L.  Rep.  32,  74  S.  W.  679,  where 
the  commonwealth's  attorney  "argued 
that  if  one  of  the  jurymen  was  guilty 
of  a  crime,  and  on  a  trial  eleven  should 
be  shown  to  be  innocent,  the  conclusion 
would  be  inevitable  that  the  twelfth 
one  would  be  guilty,  and  then  turned 
to  the  defendant  and  his  counsel,  dar- 
ing them  to  arraign  all  the  men  in  the 
community  where  deceased,  Hall,  lived 
— all  men  in  Simpson  county  and  Ken- 
tucky— and  their  innocence  would  ap- 
pear." It  was  said  that  while  this 
might  be  admitted  to  be  inconsequen- 
tial logic  it  was  not  improper. 

Texas.  —  Hudson  v.  State,  44  Tpx. 
Crim.  251,  70  S.  W.  764,  where  "The 
district  attorney  then  said:  'I  will  il- 
lustrate in  this  way:  You  see  this 
lead  pencil  in  my  hand.  Now  suppose 
it  was  a  pistol,  and  that  I  had  it  here 
before  you  twelve  jurors  while  I  was 
arguing  this  case,  and  that  you  all  saw 
me  have  it,  and  when  I  was  indicted 
for  having  it  here  in  the  court  room, 
and  upon  the  trial  you  should  all 
twelve  jurors  testify  positively  that  I 
had  it  when  I  was  arguing  this  case, 
and  that  you  saw  me  have  it,  but  if  I 
should  take  the  witness  stand  and 
swear  that  I  was  not  before  you  argu- 
ing the  ease  and  did  not  have  the  pis- 
tol, but  that  I  was  at  the  time  in  Tex- 
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instances  similar  to  those  involved,  either  real90  or  imaginary,91  in 
illustrating,  emphasizing  or  impressing  a  point  in  argument,  is  usu- 
ally considered  within  the  bounds  of  proper  forensic  discussion. 

But  counsel  may  not  use  this  liberty  to  get  before  the  jury  preju- 
dicial facts  not  in  evidence.92 

c.  Cure  of  Error.  —  If  in  the  use  of  illustrative  examples  counsel 
transgresses  the  bounds  of  legitimate  argument  to  any  extent,  a  mere 
admonition  to  the  jury  to  disregard  the  same  is  usually  sufficient  to 
cure  the  error.93 

2.  Comments  on  Evidence.  —  a.  Generally  Allowable.  —  Counsel 
must  be  allowed  to  make  reasonable  comment  upon  the  evidence,  and 
should  not  be  subjected  to  any  unreasonable  restraint  in  this  re- 
spect.94   What  is  reasonable  comment  is  a  matter  that  must  be  left 


arkana,  Bowie  county,  Texas, — then 
the  law  would  require  the  court  to 
charge  on  the  defense  of  an  alibi,  and 
if  he  failed  to  do  so  the  higher  court 
might  reverse  the  case.'  "  The  court 
commended  the  character  of  argument 
pursued. 

90.  Thomas  Madden,  Son  &  Co.  V. 
Wilcox  (Ind.),  91  N.  E.  933,  reversing 
judgment  (Ind.  App.),  88  N.  E.  871,  a 
master  and  servant  personal  injury 
case,  the  injury  resulting  in  the  use 
of  a  machine,  counsel  referred  to  his 
own  deceased  sister  whose  death  re- 
sulted from  an  injury  to  the  hand, 
caused  by  a  cutting  box. 

91.  Bolton  v.  State,  146  Ala.  691,  40 
So.  409,  an  indictment  for  forgery  (as 
the  one  who  presented  the  instrument 
for  payment),  where  the  solicitor  in 
arguing  against  an  acquittal  on  this 
account,  said:  "Suppose  a  man  com- 
mits an  assault  upon  a  woman,  don 't 
you  suppose  she  would  know  the  man? 
We  can't  turn  a  man  loose  because 
only  one  person  can  identify  him." 
The  court  did  not  err  in  not  excluding 
this  from  the  jury.  Citing  Peel  v. 
State,  144  Ala.  125,  39  So.  251;  Den- 
nis v.  State,  139  Ala.  109,  35  So.  651; 
Cross  v.  State,  68  Ala.  476. 

The  use  of  an  "apt  illustration" 
will  not  work  a  reversal.  Norman  v. 
Sheip,  142  Mo.  App.  138,  125  S.  W. 
527,  wherein  the  court  said  that  to  ask 
an  appellate  court  to  reverse  a  judg- 
ment on  such  grounds  was  bordering 
on  the  frivolous. 

92.  State  v.  Gannon,  75  Conn.  206, 
52  Atl.  727.  See  Chicago,  R.  I.  &  G.  R. 
Co.  v.  Goodrich  (Tex.  Civ.  App.),  136 
S.  W.  81.  , 

93.  Thomas  Madden,  Son  &  Co.  v. 
Wilcox  (Ind.),  91  N.  E.  933,  reversing 
judgment    (Ind.    App.),    88    N.    E.    871. 
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But  see  Jenkins  v.  State,  49  Tex. 
Crim.  457,  93  S.  W.  726,  122  Am.  St. 
Rep.  812,  where  the  prosecutor  related 
the  circumstances  of  a  case  within  his 
recollection  illustrating  the  issue  in- 
volved in  the  case  on  trial.  "How- 
ever, the  jury  were  admonished  by  the 
court  immediately,  in  that  connection, 
not  to  consider  the  argument  of  the 
district  attorney  with  reference  to 
said  case,  but  to  confine  themselves  to 
the  evidence  before  them  in  the  case 
on  trial."  But  the  case  was  reversed, 
the  court  saying:  "  'That  where, 
from  the  nature  of  the  case,  the  argu- 
ment used,  whether  it  be  a  fact  stated 
pertaining  to  the  case  itself  or  the  in- 
jection of  some  illustration  or  inflam- 
matory statement,  is  obviously  calcu- 
lated to  prove  hurtful  in  the  case  to 
appellant,  this  court  will  reverse,  al- 
though no  written  charge  was  asked 
on  the  subject,  and  no  exception  taken 
to  the  refusal  of  the  court  to  give  the 
same.  It  occurs  to  us  that  the  illus- 
tration or  statement  here  interposed 
was  of  such  a  character.'  " 

94.  U.  S.  —  Richards  v.  United 
States,  175  Fed.  911.  Ala.— Robert  M. 
Green  &  Sons  V.  Lineville  Drug  Co.,  52 
So.  433  (where  defendant's  counsel 
said:  "What  monumental  liars  these 
plaintiffs  are"  after  calling  attention 
to  discrepancies  in  plaintiff's  testi- 
mony); Harrison  v.  State,  40  So.  57; 
Eatman  v.  State,  139  Ala.  67,  36  So. 
16;  Mann  v.  State,  134  Ala.  1,  32  So. 
704.  Ark.  —  Bodcaw  Lumb.  Co.  v. 
Ford,  82  Ark.  555,  102  S.  W.  896;  Har- 
per v.  State,  79  Ark.  594,  96  S.  W. 
1003.  Cal.  — People  v.  Swaile,  12  Cal. 
App.  192,  107  Pac.  134;  People  v.  Yee 
Foo,  4  Cal.  App.  730,  89  Pac.  450. 
Colo.  — Idaho  Gold,  etc.  Co.  v.  Colo- 
rado Iron  Wks.  Co.,  Ill  Pac.  553.   D.  O. 
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Funk  v.  United  States,  16  App.  Cas. 
478.  111.  —  People  v.  Hagenow,  236 
111.  514,  86  N.  E.  370;  Chicago  City  R. 
Co.  v.  Creech,  207  111.  400,  69  N.  E. 
919;  Casey  v.  Kelly- Atkinson  Const. 
Co.,  146  111.  App.  551,  affirmed,  240  111. 
416,  88  N.  E.  982;  North  American 
Restaurant  v.  McElligott,  129  111.  App. 
498,  affirmed,  227  111.  317,  81  N.  E.  388. 
Ind.  Ter. —  Isaac  v.  United  States,  7 
Ind.  Ter.  196,  104  S.  W.  588.  la.— 
State  v.  Fuller,  125  Iowa  212,  100  N. 
W.  1114.  La.  —  State  v.  Mitchell,  53 
So.  561;  State  v.  Brady,  124  La.  951,  50 
So.  806.  Mass.  —  Com.  v.  Goldstein, 
180  Mass.  374,  62  N.  E.  378,  91  Am. 
St.  Rep.  311.  Mich.  —  Fillingham  v. 
Michigan  United  R.  Co.,  154  Mich. 
233,  117  N.  W.  635;  People  v.  Ranney, 
153  Mich.  293,  116  N.  W.  999;  Stowell 
v.  Standard  Oil  Co.,  139  Mich.  18,  102 
N  W.  227;  People  v.  Hutchings,  137 
Mich.  527,  100  N.  W.  753.  Miss. — 
Yazoo  &  M.  V.  R.  Co.  v.  Rivers,  93 
Miss.  557,  46  So.  705.  Mo.  —  Harrison 
v.  Lakenan,  189  Mo.  581,  88  S.  W.  53; 
State  v.  Dyer,  139  Mo.  199,  40  S.  W. 
768;  Hax  v.  Quincy,  O.  &  K.  C.  R.  Co., 
123  Mo.  App.  172,  100  S.  W.  693;  Har- 
less  v.  Southwestern  Mo.  Elec.  R.  Co., 
123  Mo.  App.  22,  99  S.  W.  793  (where 
counsel  characterized  certain  testimony 
as  the  baseless  fabric  of  a  dream  and 
this  was  said  to  be  a  mere  matter  of 
poetical  license).  N.  H.  —  Theobald  r. 
Shepard  Bros.,  71  Atl.  26;  Charrier  r. 
Boston  &  M.  R.,  70  Atl.  1078.  N.  C— 
Puett  v.  Caldwell  &  N.  R.  Co.,  141  N. 
C.  332,  53  S.  E.  852.  Okla.  —  Thacker 
v.  State,  106  Pac.  986.  Tex.  — Jones  v. 
State  (Tex.  Crim.),  125  S.  W.  914; 
Moore  v.  State,  55  Tex.  Crim.  3,  114  S. 
W.  807;  Shaw  v.  State  (Tex.  Crim.), 
105  S.  W.  500;  Newcomb  v.  State,  49 
Tex.  Crim.  550,  95  S.  W.  1048;  Coleman 
v.  State  (Tex.  Crim.),  74  S.  W.  769; 
Hawkins  v.  State  (Tex.  Crim.),  71  S. 
W.  756;  Producers'  Oil  Co.  v.  Barnes 
(Tex.  Civ.  App.),  120  S.  W.  1023; 
Wells,  Fargo  &  Co.  r.  Bovle  (Tex.  Civ. 
App.),  98  S.  W.  441.  Vt.  — State  v. 
Stevens,  81  Vt.  454,  70  Atl.  1060.  Va. 
Richmond  Ice  Co.  v.  Crvstal  Ice  Co., 
103  Va.  465,  49  S.  E.  650.  Wis.  —  Gal- 
linger  v.  Lake  Shore  Traffic  Co..  67 
Wis.  529,  30  N.  W.  790.  Wyo.  —  Ross 
V.  State,  8  Wyo.  351,  57  Pac.  024. 

Testimony  may  be  stated  or  quoted 
(Idaho.  —  State  v.  Harness,  11  Idaho 
122,  80  Pac.  1129.  Mo.  — State  r. 
Burns,  148  Mo.  167,  49  S.  W.  1005,  71 
Am.    St.   Rep.   588.     N.   H.  — Liscomb 


v.  Manchester  &  L.  R.,  70  N.  H.  312, 
48  Atl.  284.  Tex.  —  Simmons  v. 
State  [Tex.  Crim.],  67  S.  W.  502;  Gon- 
zales v.  Batts,  20  Tex.  Civ.  App.  421, 
50  S.  W.  403.  Wyo.  — Ross  v.  State, 
8  Wyo.  351,  57  Pac.  924),  though  it 
tends  to  establish  an  accused's  guilt  as 
to  an  offense  other  than  that  for  which 
he  is  on  trial  (State  v.  Hansford,  81 
Kan.  300,  106  Pac.  738),  and  though 
the  evidence  is  misstated  (Ark.  —  Poe 
v.  State,  129  S.  W.  292;  Derrick  v. 
State,  122  S.  W.  506.  Cal.  —  People  v. 
Willard,  150  Cal.  543,  89  Pac.  124 ;  Peo- 
ple v.  Barnhart,  59  Cal.  402.  Mich. — 
Varty  v.  Messmore,  132  Mich.  314,  93 
N.  W.  611;  People  v.  Pope,  108  Mich. 
361,  66  N.  W.  213.  Mo.  —  State  v. 
Kaiser,  124  Mo.  651,  28  S.  W.  182.  Pa. 
Dougherty  V.  Pittsburgh  R.  Co.,  213 
Pa.  346,  62  Atl.  926.  Tex.  —  Yancy  v. 
State,  48  Tex.  Crim.  166,  87  S.  W.  693) 
or  exaggerated  (Ark.  —  Bodcaw  Lumb. 
Co.  v.  Ford,  82  Ark.  555,  102  S.  W.  896; 
Miller  v.  Muckolls,  77  Ark.  64,  91  S. 
W.  759,  113  Am.  St.  Rep.  122,  4  L.  R. 
A.  [N.  S.]  149.  111.  —  Lake  St.  Ele- 
vated R.  Co.  v.  Shaw,  203  111.  39,  67 
N.  E.  374,  reversing  103  111.  App.  662. 
Ind.  —  Kain  v.  Bare,  4  Ind.  App.  440, 
31  N.  E.  205.  Mo.  —  Stetzler  v.  Met- 
ropolitan St.  R.  Co.,  210  Mo.  704,  109 
S.  W.  666.  N.  O.  —  Overcash  v. 
Kitchie,  89  N.  C.  384.  Wis.  — Boldt 
v.  State,  35  N.  W.  935);  but  it  is  re- 
versible error  to  permit  an  intentional 
or  reckless  misquotation  of  the  evi- 
dence (Hardtke  v.  State,  67  Wis.  552, 
30  N.  W.  723). 

Discussion  of  evidence  should  be  re- 
stricted to  purpose  for  which  admitted. 
Wells  v.  Wells,  144  Mo.  198,  45  S.  W. 
1095;  Williams  v.  Chapman,  7  Ga.  467. 

Thus  in  an  action  for  personal  in- 
juries as  a  result  of  an  explosion,  the 
fact  that  others  similarly  situated  had 
sustained  injuries  sufficiently  severe  to 
cause  death  had  a  logical  tendency 
to  support  plaintiff's  claim  in  this 
connection;  but  statements  of  counsel 
that  the  defendants  were  guilty  of  man- 
slaughter in  causing  the  death  of  the 
deceased  persons  were  manifestly  im- 
proper, although  perhaps  this  in  it- 
self was  not  sufficient  ground  for  a 
reversal.  Rathburn  v.  White  (Cal.), 
107  Pac.  309.  To  a  similar  effect  see 
Miss.  —  Middleton  v.  State,  80  Miss. 
393  31  So.  809.  Mont.  —  State  v. 
Welch,  22  Mont.  92,  55  Pac.  927.  Tex. 
Naverrete  v.  State  (Tex.  Crim.),  40 
S.   W.    791. 
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largely  to  the  discretion  of  the  trial  court.95    It  is  not  the  importance 
of  the  testimony:98  or  its  character,97  which  authorizes  its  use. 

Evidence  admitted  without  objection  may  properly  be  commented  upon,98 
unless  of  an  immaterial  nature;09  and  the  same  is  true  of  evidence 
not  seasonably  objected  to,1  or  not  made  the  subject  of  a  motion  to 
strike  out.2  But  it  is  error  to  comment  upon  evidence  which  has  been 
improperly  admitteed  over  objection.3 


Comment  on  Matter  of  Which  Ju- 
dicial Notice  Is  Taken  Proper.  —  Ala. 
Easco  v.  Jefferson,  142  Ala.  705,  38  So. 
246.  111.  — Sanders  v.  People,  124  111. 
218,  16  N.  E.  81.  Ky.  — Jackson  v. 
Com.,  100  Ky.  239,  38  S.  W.  422,  66 
Am.  St.  Rep.  336.  La.  —  State  v. 
Eyan,  122  La.  1095,  48  So.  537;  State 
v.  Cason,  115  La.  897,  40  So.  303. 
Miss.  —  Winfield  v.  Jackson,  89  Miss. 
272,  42  So.  183.  Tenn.  —  Turner  v. 
State,  89  Tenn.  547,  15  S.  W.  838.  Vt. 
Fobs  v.  Smith,  79  Vt.  434,  65  Atl.  553. 

In  State  v.  Marsh,  70  Vt.  288,  40 
Atl.  836,  it  was  said  that  counsel  may, 
in  explaining  a  discrepancy  between 
testimony  of  a  witness  on  the  trial  and 
that  given  at  the  inquest,  call  the 
jury's  attention  to  their  knowledge  of 
courts  of  inquest  and  to  the  informal 
manner  in  which  they  are  conducted. 
And  in  Bolton  v.  Ovitt,  80  Vt.  362,  67 
Atl.  881,  a  personal  injury  suit,  it  was 
held  proper  for  counsel  in  argument 
to  voice  a  claim  for  pain  and  suffer- 
ing, though  there  was  no  evidence  of 
this  except  as  it  might  be  inferred 
from  the  fact  of  injury,  since  it  was 
said  to  be  commonly  known  that  a 
bodily  injury  of  the  character  and  se- 
verity described    caused  pain. 

Defendant's  Testimony  on  Cross-Ex- 
amination May  Be  Commented  on  by 
Prosecutor.  —  Mirando  v.  State  (Tex. 
Crim.),  50  S.  W.  714. 

Evidence  Adduced  by  Opponent  May 
Be  Commented  Upon.  —  Muncie  &  P. 
Traction  Co.  v.  Hall,  173  Ind.  292,  90  N. 
E.  312;  Galveston,  H.  &  S.  A.  E.  Co.  v. 
Duelm  (Tex.  Civ.  App.),  24  S.  W.  334. 

Exhibits  May  Be  Exhibited  to  the 
Jury  and  Commented  Upon.  —  Carroll 
v.  Com.,  26  Ky.  L.  Eep.  1083,  83  S.  W. 
552;  Eiley  v.  Hall,  119  N.  C.  406,  26 
S.  E.  47. 

As  to  admitted  facts  there  is  no 
error  in  refusing  to  allow  counsel  to 
argue  to  the  jury  admitted  facts 
capable  of  but  one  inference,  upon 
which  the  court,  after  argument,  would 
be   bound  to   instruct  a   verdict.     Gil- 

Vol.  II 


reath  v.  Furman,  57  S.  C.  289,  35  S.  E. 
516. 

Rule  Not  Limited  to  Civil  Cases. — 
People  v.  Doody,  172  N.  Y.  165,  64  N. 
E.  807,  affirming  72  App.  Div.  372,  76 
N.  Y.  Supp.  606. 

95.  Chicago  &  City  E.  Co.  v.  Creech, 
207  111.  400,  69  N.  E.  919;  State  v. 
Allen,  45  W.  Va.   65,  30  S.  E.  209. 

Where  there  is  a  dispute  between 
counsel  in  argument  as  to  evidence, 
the  court  may  allow  each  to  give  his 
version,  and  then  instruct  the  jury 
that  they  must  determine  which  is 
right.  Milam  v.  State,  108  Ga.  29,  33 
S.  E.  818.  And  see:  Cal.  — People  v. 
Barnhart,  59  Cal.  402.  la.  — State  v. 
Beasley,  84  Iowa  83,  50  N.  W.  570. 
Mo.  —  Obert  v.  Strube,  51  Mo.  App. 
621.  Pa.  —  Com.  v.  McMahon,  14  Pa. 
Super.  621.  Tex.  — Scott  v.  State 
(Tex.  Crim.),  81  S.  W.  47.  Wash. — 
State  v.  Priest,  32  Wash.  74,  72  Pac. 
1024.  Wis.  — Grace  v.  McArthur,  76 
Wis.   641,  45  N.   W.  518. 

96.  Spangler  v.  State,  42  Tex.  Crim. 
233,   61   S.  W.  314,  322. 

97.  Free  v.  State,  1  McMull.  L.  (S. 
C.)  494;  Word  v.  Com.,  3  Leigh  (Va.) 
743. 

98.  Ala.  —  Hamilton  v.  State,  153 
Ala.  63,  44  So.  968;  Osborn  v.  State, 
125  Ala.  106,  27  So.  758.  La.  — State 
v.  Cason,  115  La.  897,  40  So.  303.  Mo. 
State  v.  Cummings,  189  Mo.  626,  88 
S.  W.  706.  S.  C  — Free  v.  State,  1 
McMull.  494.  Tex.  —  Lewis  v.  State 
(Tex.  Crim.),  64  S.  W.  240.  Vt.— In  re 
McCabe,  70  Vt.  155,  40  Atl.  52.  Wash. 
State  v.  Bokien,  14  Wash.  403,  44  Pac. 
889;  Sears  v.  Seattle  Consol.  St.  E.  Co., 
6  Wash.  227,  33  Pac.  389,  1081.  But 
see  People  v.  Duncan,  104  Mich.  460, 
62  N.  W.  556. 

99.  Gandy  v.  Bissell,  81  Neb.  102, 
115  N.  W.  571. 

1.  Osborn  v.  State,  125  Ala.  106,  27 
So.    758. 

2.  State  v.  Cummings,  189  Mo.  626, 
88  S.  W.   706. 

3.  Ark.  — St.  Louis,  I.  M.  &   S.  E. 
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b.  Deductions  From  the  Evidi  nee. — (I.)  Wide  Latitude  Allowed.  — In 
making  such  deductions  as  he  things  the  evidence  justifies,  counsel 
is  allowed  a  wide  latitude.4 

Illogical,  unreasonable  or  absurd  deductions  thus  made  are  not 


Co.  v.  Buekner,  89  Ark.  58,  115  8.  W. 
923,  20  L.  R.  A.  (X.  S.)  458.  Ga.  — 
Southern  R.  Co.  v.  Barlow,  104  Ga.  213, 
30  S.  E.  732,  69  Am.  St.  Rep.  166.  Ky. 
Oldham  v.  Com.,  22  Kv.  L.  Rep.  520,  58 
S.  W.  418.  Mont.  — State  r.  Welch, 
22  Mont.  92,  55  Pac.  927.  N.  Y. — 
People  v.  Hinksman,  192  N.  Y.  421,  85 
N.  E.  676,  where  it  was  said  that  it 
must  have  been  extremely  prejudicial 
to  defendant  for  the  prosecutor  to  com- 
ment on  evidence  erroneously  admit- 
ted as  to  defendant's  general  bad 
character.  Tex.  —  Gipson  v.  State 
(Tex.  Crim.),  77  S.  W.  216;  Houston 
&  T.  C.  R.  Co.  v.  Patterson  (Tex.  Civ. 
App.),   57   S.   W.   675. 

But  see  Odom  v.  State,  102  Ga.  608, 
29  S.  E.  427. 

4.  U.  S. — Chadwick  v.  United  States, 
141  Fed.  225,  72  C.  C.  A.  343.  Ala.— 
Treadwell  V.  State,  53  So.  290;  Jones 
v.  State,  136  Ala.  118,  34  So.  236; 
Downev  r.  State,  115  Ala.  108,  22  So. 
479.  Ark.  — St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Evans,  132  S.  W.  648;  Ultima 
Thule  A.  &  M.  R.  Co.  r.  Calhoun,  83 
Ark.  318,  103  S.  W.  726.  Cal.  —  Peo- 
ple v.  Soeder,  150  Cal.  12,  87  Pac.  1916: 
People  v.  Swaile,  12  Cal.  App.  192,  107 
Pac.  134.  Colo.  —  Idaho  Gold,  etc.  Co. 
V.  Colorado  Iron  Wks.  Co.,  Ill  Pac. 
553.  Ga.  —  Cross  v.  Coffin-Fletcher 
Pack.  Co.,  123  Ga.  817,  51  S.  E.  704; 
Ogletree  v.  State,  115  Ga.  835,  42  S. 
E.  255;  Holmes  v.  State,  7  Ga.  App. 
570,  67  S.  E.  693.  111.  —  People  v. 
Hagenow,  236  111.  514,  86  X.  E.  370; 
Chicago  Union  Tract.  Co.  v.  O'Brien, 
219  111.  303,  76  N.  E.  341;  Elgin  A.  & 
S.  Tract.  Co.  v.  Wilson,  217  111.  47,  75 
X.  E.  436;  Supreme  Lodge  of  Mystic 
Workers  of  the  World  v.  Jones,  113  111. 
App.  241.  Ind.  — Mosier  r.  Stoll,  119 
Ind.  244,  20  X.  E.  752;  Warner  V. 
State,  114  Ind.  137,  16  X.  E.  189.  Ind. 
Ter.  —  Binvon  v.  United  States,  4  Ind. 
Ter.  642,  76  S.  W.  265.  la.  —  State  v. 
Bartlett,  127  Iowa  689,  104  X.  W.  285; 
Kimball  v.  Deere,  108  Iowa  676,  77  X. 
W.  1041.  Kan.  — State  v.  Hinkley,  81 
Kan.  838,  106  Pac.  1088.  Ky.  —  Cox 
i'.  Com.,  118  S.  W.  282;  Board  of  Inter. 
Imp.  v.  Moor's  Admr.,  25  Ky.  L.  Rep. 
15,   74  S.  W.   683;   Massie  v.   Com.,   18 


Ky.  L.  Rep.  367,  36  S.  W.  550.     La.— 
State    v.    Meche,    114    La.    231,    38    So. 
152;    State    v.    Anderson,    45    La.    Ann. 
651,     12     So.     737.       Mass.  —  Com.     v. 
Goldstein,  180  Mass.  374,  62  X.  E.  378, 
91  Am.  St.  Rep.  311;  Com.  V.  Barrcws, 
176  Mass.  17,  56  X.  E.  830,  79  Am.  St. 
Rep.    296.     Mich.  —  Scheer    v.   Detroit 
United   R.,   155   Mich.   561,   119   X.   W. 
1084;  People   P.  Barnes,  113  Mich.  213, 
71  X.  W.  504.     Mo.  — State  v.  Musick, 
101    Mo.    260,    14   S.   W.    212.     Neb. — 
Parker  v.  State,  67  Xeb.  555,  93  X.  W. 
1037.     N.  H.  —  Boucher  v.  Thibeau,  74 
Atl.  1047;  Miller  v.  Boston  &  M.  R.,  73 
X.  H.  330,  61  Atl.  360;  Yeaton  v.  Bos- 
ton &  M.  R.,  73  X.  H.  285,  61  Atl.  522. 
N.   J.  — State   v.   Barker,   68   X.   J.   L. 
19,    52    Atl.    284.      N.    M.  — Chacon    r. 
Territorv,    7    X.    M.    241,    34   Pac.   448. 
N.  Y.  — People  V.  O'Connor,  175  X.  Y. 
477,   517,   67    X.   E.    1087,   affirming    82 
App.  Div.  55,  81  X.  Y.  Supp.  555;  Peo- 
ple V.  Conklin,  175  X.  Y.  333,  67  X.  E. 
624.     N.   C  — State  V.  Daniels,   134  X. 
C.  641,  46  S.  E.  743.     N.  D.  —  State  v. 
Staber,  129  X.  W.  104.    Okla.  —  Thack- 
er  v.  State,  106  Pac.  986.     Ore.  —  State 
v.  Moore,  32  Ore.  65,  48  Pac.  468.    Pa. 
Phoenix    Brew.    Co.    V.    Weise,    23    Pa. 
Super.  519.    S.  D.  — State  v.  Pirkey,  22 
S.  D.  550,  118  X.  W.  1042.    Tex.  —  Sue 
v.  State,  52  Tex.  Crim.  122,  105  S.  W. 
804;  Murrv  V.  State,  46  Tex.  Crim.  128, 
79  S.  W.  568;  Gilmore  v.  State,  37  Tex. 
Crim.    178,   39   S.   W.   105;    Houston,   E. 
&    W.    T.   R.    Co.   v.   Boone    (Tex.   Civ. 
App.),   131  S.  W.  616;   International  & 
G.  X.  R.  Co.  r.  Price  (Tex.  Civ.  App.), 
126  S.  W.  613;   Galveston,  H.   &  S.   A. 
R.   Co.   r.  Worth    (Tex.  Civ.  App.),  107 
S.  W.  958.     Utah.  —  Johnson  r.  Union 
Pac.   R.   Co.,   100   Pac.   390    (a   damage 
suit   where    an     admission     of     defend- 
ant 's  liability  was   inferred   from   evi- 
dence   introduced    by    defendant    show- 
ing that  it  had  settled  with  others  in- 
jured a  ,  the  same  time) ;  People  v.  Hite, 
8  Utan   461,  33  Pac.   254.     Vt.  —  Mar- 
shall t    Dalton  Paper  Mills,  82  Vt.  489, 
74  Atl.  108;  In  re  McCabe,  70  Vt.  155, 
40   Atl.   52;    Morrill  V.   Palmer,   68   Vt. 
1,  33  A  1.  829,  33  L.  R.  A.  411.    W.  Va. 
State  r.  Shawn,  40  W.  Va.  1,  20  S.  E. 
i  873.     Vi  is.  —  Fertig  v.  State,  100  Wis. 
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ground  for  reversal.8  But  it  is  erroneous  for  counsel  to  draw  infer- 
ence from  incompetent  or  irrelevant  evidence  which  has  been  improp- 
erly admitted.6 

Unwarranted  Inferences  Correctible  by  Instructions.  —  If     an      inference 
drawn  from  the  evidence  is  for  any  reason  improper  or  illegitimate, 


301,  75  N.  W.  960;  Gallinger  v.  Lake 
Shore  Traffic  Co.,  67  Wis.  529,  30  N. 
W.  790. 

Fact  That  Inference  Answerable  Im- 
material. —  Seely  v.  Manhattan  Life 
Ins.  Co.,  73  N.  H.  339,  61  Atl.  585. 

In  a  will  contest  there  is  no  error  in 
permitting  counsel  for  the  complain- 
ant, against  the  objections  of  the  pro- 
ponents, to  argue  to  the  jury  that  the 
will  in  evidence  before  them  contained 
inherent  evidence  of  the  mental  incom- 
petency of  the  testatrix.  Bradley  v. 
Plainer,  193  111.  15,  61  N.  E.  856,*881. 

Argument  On  Testimony  Admitted 
For  Limited  Purpose.  —  "While  a 
prosecuting  officer  has  the  right  to 
press  upon  the  jury  any  view  of  the 
case  fairly  arising  from  the  testimony, 
he  should  not  seek  to  have  the  jury  ac- 
cord to  testimony  which  he  himself  had 
offered,  and  had  received  for  a 
limited,  specific  purpose,  an  effect  en- 
tirely beyond  that  which  he  had  de- 
clared would  be  its  legitimate  scope. 
His  doing  so  will  not,  however,  be 
ground  for  reversal,  unless  the  court 
is  satisfied  that  defendant  has  been 
prejudiced  thereby."  State  v.  Fourchv, 
51  La.  Ann.  228,  25  So.  109. 

Inference  Improperly  Drawn.  —  In 
Robinson  v.  Monadnock  Paper  Mill  (N. 
H.),  71  Atl.  864,  it  was  said  that 
"there  was  no  evidence  from  which 
the  inference  that  the  suit  was  a 
champertous  one  could  properly  be 
drawn,"  and  the  verdict  was  set 
aside. 

Deduction  From  Question  Asked  Im- 
proper.—  In  Moran  v.  Baldi,  71  N.  H. 
490,  53  Atl.  307,  an  action  in  assump- 
sit, the  defendant  was  asked  upon 
cross-examination  as  to  whether  he  did 
not  admit  liability  to  the  plaintiff's  at- 
torney, to  which  he  answered  "no." 
Plaintiff's  attorney,  in  referring  to 
this,  in  argument,  said:  "You  may 
consider  whether  I  should  be  apt  to 
ask  that  question  if  there  was  not 
some  foundation  for  it."  It  was  held 
that  such  argument  constituted  re- 
versible error,  since,  "if  the  defend- 
ant made  a  statement  to  the  attorney 
which     contradicted     the     defendant 's 
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testimony  with  reference  to  a  material 
matter,  the  only  direct  way  to  place  the 
statement  before  the  jury  was  for  the 
attorney,  or  some  person  who  heard  it, 
to  take  the  witness  stand,  and  testify 
to  it  under  oath. ' ' 

Inferring  Defendant's  Guilt  From 
the  Evidence.  —  See  infra,  II,  F,  6,  c, 
(II.). 

5.  Ala.  —  Jones  v.  State,  136  Ala. 
118,  34  So.  236;  Scott  v.  State,  110  Ala. 
48,  20  So.  468.  Ark.  — Derrick  v. 
State,  122  S.  W.  506.  Cal.  — People  v. 
Willard,  150  Cal.  543,  89  Pac.  124; 
People  v.  Amaya,  134  Cal.  531,  66  Pac. 
794.  Fla.  —  Sylvester  v.  State,  46  Fla. 
166,  35  So.  142.  Ga.  — Owens  v.  State, 
120  Ga.  209,  47  S.  E.  545;  Taylor  v. 
Dobson,  89  Ga.  361,  15  S.  E.  470.  111.— 
Gascoigne  v.  Metropolitan  West  Side 
Ele.  R.  Co.,  143  111.  App.  547,  affirmed 
239  111.  18,  87  N.  E.  883.  Ind.  —  Sage 
v.  State,  127  Ind.  15,  26  N.  E.  667; 
Brower  v.  Goodyer,  88  Ind.  572.  La. — 
State  v.  Rugero,  117  La.  1040,  42  So. 
495.  Mich.  —  Wheeler  v.  Jenison,  120 
Mich.  422,  79  N.  W.  643;  Warren  v. 
Halley,  107  Mich.  120,  64  N.  W.  1058; 
Dikeman  v.  Arnold,  83  Mich.  218,  47 
N.  W.  113;  Staal  v.  Grand  Rapids  & 
J.  R.  Co.,  57  Mich.  239,  23  N.  W.  795. 
Mo.  —  Gidionsen  v.  Union  Depot  R. 
Co.,  129  Mo.  392,  31  S.  W.  800.  N.  H. 
Connecticut  River  Power  Co.  v.  Dick- 
inson, 74  Atl.  585,  citing  local  cases. 
Wash.  —  Sears  v.  Seattle  Consol.  St. 
R.  Co.,  6  Wash.  227,  33  Pac.  389,  1081. 

See  Houston  E.  &  W.  T.  R.  Co.  v. 
Boone  (Tex.  Civ.  App.),  131  S.  W.  616. 

"Whether  the  inferences  drawn 
from  the  circumstances  and  facts 
proven  in  the  case  are  legitimate  or 
logical  is  a  question  for  the  jury  to 
pass  upon,  and  not  for  the  court  to  un- 
dertake to  control. ' '  Milam  v.  State, 
108  Ga.  29,  33  S.  E.  818. 

6.  Ark.  —  Prescott  &  N.  R.  Co.  v. 
Smith,  70  Ark.  179,  67  S.  W.  865.  la. 
Shull  v.  Arie,  113  Iowa  170,  84  N.  W. 
1031,  where,  however,  the  error  was 
held  non-prejudicial.  Mass. — Tremblay 
v.  Harnden,  162  Mass.  383,  38  N.  E. 
972. 
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the  erroneous  effect  of  the  argument  is  correctible  by  the  court  in 
its  charge  to  the  jury.7 

(II.)  Urging  Theory  as  to  Defendant's  Acts  or  Motive.  — A  prosecuting 
attorney  cannot  be  charged  with  misconduct  in  urging  a  theory  as  to 
defendant's  acts  or  motive  which  is  based  on  evidence,8  but  such  ar- 
gument is  improper  if  there  is  no  evidence  to  support  it  9 

e.  Weight  and  Effect  of  Evidence.  —  Counsel  is  entitled  to  comment 
on  the  weight  and  effect  to  be  given  the  evidence  adduced  on  the 
trial.10 

d.  Affidavit  For  Absent  Witnesses'  Testimony. — Where  counsel  for 
the  purpose  of  avoiding  a  continuance  admits  that  his  opponent's 
absent  witnesses  would  testify  as  stated  in  an  affidavit  filed  by  him 
in  support  of  his  application  for  a  continuance,  remarks  in  disparage- 


7.  Shaw  r.  Chicago,  etc.  E.  Co.,  123 
Mich.  629,  82  N.  W.  618,  81  Am.  St. 
Eep.  230,  49  L.  R.  A.  308;  Connecticut 
River  Power  Co.  V.  Dickinson  (N.  H.), 
74  Atl.  585. 

8.  Ala.  —  Lacey  v.  State,  154  Ala. 
65,  45  So.  680.  ky.  —  Massie  v.  Com., 
18  Ky.  L.  Rep.  367,  36  S.  W.  550. 
Okla.  —  Thacker  v.  State,  106  Pac. 
986. 

Opinion  as  to  Deceased's  Guilt. — See 
infra,  II,  F,  6,  c,  (II.) . 

9.  Prople  r.  Montgomery,  176  N.  Y. 
219,  68  N.  E.  258;  Cordes  v.  State,  54 
Tex.  Crim.  204,  112  S.  W.  943.  But 
see  People  v.  Amaya,  134  Cal.  531,  66 
Pac.  794;  People  v.  Phelan,  123  Cal. 
551,  56  Pac.  424. 

10.  Ga.  —  Hatcher  v.  State,  18  Ga. 
460.  Ind.  —  Muncie  &  P.  Traction  Co. 
v.  Hall,  90  N.  E.  312.  Mich.  —  Mont- 
morency Co.  v.  Putnam,  122  Mich.  581, 
81  N.  W.  573;  Bronson  v.  Leach,  74 
Mich.  713,  42  N.  W.  174.  N.  H  —  Town 
of  Monroe  v.  Lumb.  Co.,  68  N.  H.  89, 
39  Atl.  1019;  Mitchell  v.  Boston  &  M. 
R.  Co.,  68  N.  H.  96,  34  Atl.  674.  R.  I. 
Heltzen  v.  Union  R.  Co.,  26  R.  I.  576, 
59  Atl.  918.  Vt.  —  Morrill  V.  Palmer, 
68  Vt.  1,  33  Atl.  829,  33  L.  R.  A.  411. 

But  see  Gregg  v.  C.  M.  Barnes  Co., 
110  HI.  App.  238,  where  plaintiff  al- 
leged that  the  defendant  fraudulently 
asserted  its  solvency  upon  the  entering 
into  of  a  contract  between  the  parties, 
and  plaintiff's  counsel  in  argument 
said:  "The  fact  that  the  court  did 
not  take  this  case  from  the  jury  at  the 
request  of  defendant's  attorneys  indi- 
cates that  there  is   sufficient   evidence 


that  the  Standard  Boiler  Company  was 
insolvent.  If  there  was  not  sufficient 
evidence  it  would  have  been  the  duty 
of  the  court  to  take  the  case  from  the 
jury."  These  remarks  were  objection- 
able and  should  have  been  stricken 
out. 

Where  twenty-four  witnesses  for  pe- 
titioner and  sixteen  for  defendant  had 
testified  upon  a  question  of  value, 
counsel  for  the  petitioner  argued  that 
the  testimony  of  his  witnesses  should 
be  taken  in  preference  to  that  of  de- 
fendant, though  the  question  was  not 
properly  incorporated  in  a  bill  of  ex- 
ceptions for  review,  the  court  said  that 
it  did  not  think  the  remarks  constituted 
reversible  error.  Chicago,  B.  &  Q.  R. 
Co.  v.  Reish  &  Bros.,  247  111.  350,  93 
N.  E.  383. 

In  a  prosecution  for  illegally  selling 
liquor  it  appeared  in  evidence  that  the 
defendant  acted  as  the  agent  of  _  a 
brewing  company,  and  one  of  its  prin- 
cipal officers  testified  in  behalf  of  de- 
fendant. "During  the  argument  to  the 
jury  by  the  prosecuting  attorney,  that 
official  said:  This  case  is  entitled  'The 
State  of  Indiana  v.  George  Schondel;' 
but  it  might  as  well  be  entitled  'The 
State  of  Indiana  v.  Diehl  Brewing  Co., 
by  George  Schondel,  its  next  friend.'  " 
It  was  held  that  the  state  was  war- 
ranted in  placing  a  construction  upon 
its  evidence  and  circumstances  and 
thereunder  claiming  that  the  Diehl 
Brewing  Co.  was  interested  in  the  case 
and  was  standing  by  the  defendant, 
its  agent,  or  back  of  him  in  this  prose- 
cution. Schondel  v.  State  (Ind.),  93 
N.   E.   67. 
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ment  of  such  affidavit,11  or  in  contravention  of  its  truth,12  are  im- 
proper. 

3.  Comments  on  Character,  Conduct,  Appearance.  —  a.  Witnesses.  — 
(I.)  In  General.  —  Temperate  comment  upon  the  character,13  credibil- 
ity,14 conduct15  or  appearance16  of  witnesses  is  generally  considered 
legitimate  if  authorized  by  the  evidence.17 

Favorable  comment  as  to  a  witness'  credibility  is  generally  proper;18 
but  an  attempt  by  argument  to  bolster  up  the  character  of  a  witness 
to  support  his  testimony,  having  no  foundation  in  the  evidence,  is  in 
its  very  nature  prejudicial,  and,  in  a  close  case,  will  work  a  reversal.19 


11.  Strowger  v.  Sample,  44  Kan. 
298,  24  Pac.  425  (where  counsel  said 
of  the  affidavit:  "This  is  not  the  evi- 
dence of  the  absent  witness.  It  is  only 
what  the  affiant  swears  the  absent  wit- 
ness would  testify  to  if  here, ' '  but 
counsel  was  immediately  called  to  order, 
and  the  jury  properly  instructed) ; 
Thomson  V.  Issaquah  Shingle  Co.,  43 
Wash.  253,  86  Pac.  5S8  (where  it  was 
said  that  a  remark  to  the  effect  that 
the  affidavit  was  signed  by  the  attorney, 
and  not  by  the  witness,  was  improper 
but  did  not  amount  to  prejudicial  error 
in  view  of  the  court's  immediate  ex- 
planation  and  instructions). 

12.  St.  Louis  Southwestern  E.  Co. 
v.  Garber  (Tex.  Civ.  App.),  108  S.  W. 
742  (where  a  new  trial  was  granted)  ; 
St.  Louis  Southwestern  E.  Co.  V.  Hall 
(Tex.  Civ.  App.),  92  S.  W.  1079  (where 
it  was  said  that  such  remarks  should 
have  been  checked  and  the  jury  in- 
structed  to   disregard  them). 

13.  la.  — State  v.  Criswell,  127  N. 
W.  65.  Ky.  — Parson  v.  Com.,  33  Ky. 
L.  Eep.  1051,  112  S.  W.  617,  where  the 
prosecutor  commented  favorably  upon 
the  character  of  a  state's  witness. 
Mo. —  State  v.  Miles,  199  Mo.  530,  98 
S.  W.  25,  where  favorable  reference  to 
a  state 's  witness  was  made.  Neb.  — 
Tatum  v.  State,  61  Neb.  229,  85  N.  W. 
40.  Wis.  —  Gallinger  v.  Lake  Shore 
Traffic  Co.,  67  Wis.  529,  30  N.  W.  790. 

14.  111.  —  Chicago  Union  Tract.  Co. 
v.  O'Brien,  219  111.  303,  76  N.  E.  341. 
Ky.  —  Taylor  v.  Com.,  9  Ky.  L.  Eep. 
249.  Mich.  —  People  v.  Wirth,  108 
Mich.  307,  66  N.  W.  41;  Bronson  v. 
Leach,  74  Mich.  713,  42  N.  W.  174.  Vt. 
Davis  v.  Streeter,  75  Vt.  214,  54  Atl. 
185;  State  v.  Warner,  69  Vt.  30,  37 
Atl.  246.  Wis.  — Voffel  v.  State,  138 
Wis.  315,  119  N.  W.  190.  Wyo.  —  Eoss 
v.  State,  8  Wyo.  351,  57  Pac.  924. 

The  fact    that    a    co-defendant    has 
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turned  state's  evidence  is  always  a 
legitimate  matter  of  comment  as  af- 
fecting his  credibility.  Parker  v. 
State    (Ga.),  59  S.  E.  204. 

The  interest  or  bias  of  a  witness  is  a 
proper  subject  of  comment,  if  shown 
by  the  evidence  (People  v.  Drolet,  157 
Mich.  90,  121  N.  W.  291,  citing  many 
local  cases;  Genest  v.  Odell  Mfg.  Co. 
[N.  H.],  77  Atl.  77,  citing  2  Wig.  Ev., 
§  949),  or  if  the  testimony  of  such 
witnesses  is  in  conflict  with  estab- 
lished facts  or  other  evidence  in  the 
case  (Dardanelle  Pontoon  Bridge  & 
Tpk.  Co.  r.  Croom  [Ark.],  129  S.  W. 
280,  citing  many  local  cases;  St  Louis, 
I.  M.  &  8.  E.  Co.  v.  Eaines,  90  Ark. 
398,   119  S.  W.  665). 

15.  111.  —  Chicago  Union  Tract.  Co. 
V.  O'Brien,  219  111.  303,  76  N.  E.  341; 
Chicago  City  E.  Co.  v.  Bennett,  214 
111.  26,  73  N.  E.  343.  Mich.  —  Hodge 
V.  City  of  St.  Louis,  146  Mich.  173,  109 
N.  W.  252;  People  V.  McKinney,  49 
Mich.  334,  13  N.  W.  619.  Mo.  —  Lewis 
v.  Wabash  E.  Co.,  142  Mo.  App.  585, 
121  S.  W.  1090.  N.  Y.  — People  v. 
O'Connor,  82  App.  Div.  55,  81  N.  Y. 
Supp.  555,  affirmed,  175  N.  Y.  477,  517, 
67  N.  E.  1087.  Vt.  —  Amsden  v.  At- 
wood,  69  Vt.  527,  38  Atl.  263.  W.  Va. 
State  v.  McGahan,  48  W.  Va.  438,  37 
S.  E.  573.  Wis.  —  Gallinger  v.  Lake 
Shore  Traffic  Co.,  67  Wis.  529,  30  N.  W. 
790. 

16.  Chicago  Union  Tract.  Co.  v. 
O'Brien,  219  111.  303,  76  N.  E.  341; 
State  v.  McGahan,  48  W.  Va.  438,  37 
S.  E.  573. 

17.  See  infra,  II,  F,  10,  a,  (V.). 

18.  Ala.  — Bardin  v.  State,  143 
Ala.  74,  38  So.  833.  Ore.  —  State  v. 
Mims,  36  Ore.  315,  61  Pac.  888.  R.  I. 
Heltzen  v.  Union  E.  Co.,  26  E.  I.  576, 
59  Atl.  918.  Wis.  —  Bleiler  v.  Moore, 
99  Wis.  486,  75  N.  W.  953. 

19.  Texas  &  N.  O.  E.  Co.  v.  Harring- 
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(II.)  Prosecuting  Witness. —  A  prosecuting  attorney  may  refer  to  the 
sincerity  of  the  prosecuting  witness  and  may  comment  reasonably  on 
his  appearance  and  conduct  on  the  stand,20  as  also  may  defendant's 
counsel.-1 

(III.)  Accused.  —  If  the  defendant  in  a  criminal  case  takes  the  stand 
in  his  own  behalf,  his  conduct,  demeanor,  and  appearance  are  prop- 
erly matter  for  fair  observation  in  argument.22 

(IV.)  Parties.  —  Counsel  may  state  any  proper  inference,  and  may 
ask  the  jury  to  find  any  inference  that  may  be  properly  drawn  from 
the  circumstances  and  atmosphere  surrounding  the  case  and  the  ap- 
pearance of  the  parties  while  testifying.23 

b.  Parties  or  Counsel.  —  Comment  as  to  the  conduct  of  a  party  or 
his  counsel  with  reference  to  the  case  is  usually  proper,  if  borne  out 
by  the  evidence  ;24  as,  for  example,  any  conduct  having  a  legitimate 


ton,  44   Tex.   Civ.   App.   386,  98   i 
653. 

20.  State  V.  Young,  114  La.  686,  38 
So.  517. 

In  State  v.  Clark.  77  Vt.  10,  58  Atl. 
796,  a  ease  of  assault  with  intent  to 
rape,  "counsel  for  the  state  argued  to 
the  jury  regarding  the  girl's  appear- 
ance when  being  examined  in  court, 
?aying  that  'the  recollection  of  those 
terrible  moments  down  there  still 
brings  tears  of  shame  to  her  face.' 
This  was  held  to  be  legitimate." 

21.  Meyer  P.  State  (Tex.  Crim.),  41 
S.   \V.  632! 

Inferences  Purely  Imaginary  Not 
Permissible.  —  In  Meyer  v.  state  (Tex. 
Crim.),  41  S.  W.  632,' a  prosecution  for 
assault  upon  a  wife  with  intent  to 
kill,  the  court  authorized  counsel  "to 
comment  upon  the  appearance  of  prose- 
cutrix upon  the  witness  stand  and  hi  r 
manner  of  testifying  so  far  as  the  same 
might  tend  to  affect  her  credibility  or 
want  of  credibility."  The  court  of 
appeals  said:  "This,  it  appears,  was 
all  the  latitude  appellant  could  claim; 
and  it  certainly  occurs  to  us  that  it 
would  be  rather  latitudinous,  saying 
nothing  as  to  the  ability  of  counsel  in 
that  regard,  to  authorize  them  to  draw 
conclusions  from  the  looks  of  a  per- 
son 's  eyes,  her  conduct  and  demeanor 
in  testifying,  to  the  effect  that  such 
a  person  '  was  a  woman  of  worldly  ex- 
perience, of  heartless  feelings,  and  de- 
void of  modesty,  and  of  a  reckless  and 
adventurous  character.'  Such  infer 
ences,  it  would  appear,  would  b( 
purely  imaginary,  and  would  furnish 
no  defense  in  this  case,  if  she  was  such 
a   woman." 

22.  Ind.  —  Huber    V.    State.    57   Ind. 


341,  26  Am.  Rep.  57.  Mo. —  State  v. 
Jeffries,  210  Mo.  302,  109  S.  W.  614; 
State  v.  Grayor,  89  Mo.  600,  1  S.  W. 
365.  Tex.  —  Moore  v.  State,  52  Tex. 
Crim.  "  .540,  where  it  was 

held  not  erroneous  for  the  state's  coun- 
sel to  refer  to  the  fact  that  the  de- 
fendant, while  on  the  witness  stand, 
laughed. 

23.  In  re  McCabe,  70  Vt.  155,  40 
Atl.   52. 

24.  Ky.  — Standard  Oil  Co.  r. 
Doyle,  118  Ky.  662,  -2  S.  W.  271,  111 
Am.  St.  Rep.  331  (remarks  amounting 
only  to  an  expression  of  an  opinion 
that  the  Standard  Oil  Company  desired 
to  relieve  itself  of  a  competitor);  Key 
r.  Usher,  33  Ky.  L.  Rep.  575,  110  S.  W. 
415.  Mich.  —  Baxter  v.  Detroit  R.  Co., 
116  Mich.  188,  74  X.  W.  461,  where  ref- 
erence was  made  to  the  fact  that  op- 
posing counsel  had  objected  to  the  in- 
troduction of  certain  evidence.  Mo. — 
Seullin  v.  Wabash  R.  Co.,  184  Mo.  695, 
83  S.  W.  760  (a,  damage  suit,  where  it 
was  said  that  defendant  could  have 
gone  to  the  scene  of  the  accident,  and 
with  this  same  train  have  determined 
within  what  distance  they  could  have 
stopped  the  train,  and  brought  their 
witnesses  and  had  them  swear  to  it); 
Olfermann  v.  Union  Depot  R.  Co.,  125 
Mo.  408,  28  S.  W.  742,  46  Am.  St.  Rep. 
483  (a  damage  suit,  where  defendant 's 
counsel  said:  "Is  not  the  fact  that 
the  plaintiff  demands  ten  thousand 
dollars  in  this  case,  for  a  compara- 
tively slight  injury,  evidence  of  an  at- 
tempt on  her  part  to  make  a  large  sum 
of  money  out  of  a  comparatively 
trivial  injury  ."  ').  N.  H.  —  Hobbs  r. 
Hobbs.  72  Atl.  290;  Seely  v.  Manhat- 
tan Life  Ins.  Co.,  73  N.  H.  339,  61  Atl. 
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bearing  upon  the  good  faith  of  the  claim,  so  far  as  it  has  appeared 
before  the  jury.25  But  comment  having  no  foundation  in  the  evi- 
dence is  improper.  For  example,  it  is  ground  for  reversal  if  counsel 
goes  outside  of  the  evidence  to  charge  his  adversary  with  the  bribery 
of  witnesses.26 

Criticisms  as  to  the  conduct  and  statements  of  the  defendant  in  a 
criminal  case  before  the  trial  as  disclosed  by  the  evidence,27  or  dur- 
ing the  trial,28  are  legitimate. 


585  (an  insurance  case  where  plaintiff 
testified  that  she  received  no  notice  of 
non-payment  of  premiums  and  her 
counsel  said  that  she  probably  would 
not  have  sued  if  she  had  received  such 
notice).  Vt.  —  Foss  v.  Smith,  79  Vt. 
434,  65  Atl.  553. 

25.  Inman  v.  State,  72  Ga.  269; 
Blaisdell  v.  Davis,  72  Vt.  295,  48  Atl. 
14. 

Comment  Having  no  Legitimate 
Bearing.  —  In  White  v.  State,  136  Ala. 
58,  34  So.  177,  a  homicide  case,  where 
the  defendant  set  up  an  alibi  and 
drunkenness,  and  his  counsel  stated  in 
argument  that  his  position  was  that 
the  defendant  did  not  do  the  killing 
but  said  that  it  was  the  right  of  the 
court  to  instruct  as  to  effect  of  drunk- 
enness. It  was  held  that  the  follow- 
ing language  of  the  prosecutor  was 
improper:  "Counsel  for  the  defendant 
recognized  the  weakness  of  the  de- 
fendant's case.  Who  is  a  better  judge 
of  his  client's  guilt  or  innocence  than 
the  counsel  representing  him?  Coun- 
sel knew  that  under  this  evidence  he 
could  not  maintain  the  innocence  of 
his  client,  else  why  did  he  ask  the 
court  to  charge  the  jury  upon  the  law 
of  drunkenness  as  it  affects  the  de- 
gree of  homicide?  It  was  an  admis- 
sion on  his  part  that  he  knew  his 
client  was  guilty." 

26.  111.— Douk  Bros.  Coal,  etc.  Co.  v. 
Tetherington,  128  111.  App.  256.  Mich. 
Eeed  v.  Louden,  153  Mich.  521,  116  N. 
W.  1073;  Sullivan  v.  Deiter,  86  Mich. 
404,  49  N.  W.  261.  Neb.  —  Ashland 
Land,  etc.  Co.  v.  May,  51  Neb.  474,  71 
N.  W.  67.  N.  C  — Hopkins  v.  Hop- 
kins, 132  N.  C.  25,  43  S.  E.  506.  Tex. 
Butler  V.  State  (Tex.  Crim.),  27  S.  W. 
128.  Vt.  —  Magoon  v.  Boston,  etc.  R. 
Co.,  67  Vt.  177,  31  Atl.  156.  Wis. — 
Ferguson  v.  Truax,  136  Wis.  637,  118 
N.  W.  251. 

27.  Ala.  — Weaver  v.  State,  142 
Ala.  33,  39  So.  341.  Ark.  — Puckett  v. 
State,    71    Ark.    62,    70    S.    W.    1041. 
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Cal.  —  People  v.  McMahon,  124  Cal. 
435,  57  Pac.  224.  Ga.  —  Barrow  v. 
State,  121  Ga.  187,  48  S.  E.  950;  Mar- 
tin v.  State,  5  Ga.  App.  606,  63  S.  E. 
605  (where  the  prosecutor  referred  to 
an  effort  on  defendant's  part  to  set- 
tle the  case).  111.  —  People  v.  Hage- 
now,  236  111.  514,  86  N.  E.  370,  an 
abortion  case,  where  the  prosecutor 
referred  to  the  defendant  as  having 
been  engaged  in  the  business  of  mur- 
der. Kan.  —  State  v.  Hinkley,  81 
Kan.  838,  106  Pac.  1088.  Ky.— Walker 
v.  Com.,  117  Ky.  727,  79  S.  W.  191. 
La.  —  State  v.  Hamilton,  124  La.  132, 
49  So.  1004,  where  the  prosecutor  spoke 
of  defendant  as  having  carried  con- 
cealed weapons.  Mo.  —  State  v.  Mc- 
Kenzie,  228  Mo.  385,  128  S.  W.  948 
(where  the  prosecutor  referred  to  the 
fact  that  defendant  went  to  his  sis- 
ter 's  to  eat  breakfast  unlike  an  honest 
man)  ;  State  v.  McLaughlin,  149  Mo. 
19,  50  S.  W.  315;  State  v.  Rogers  (Mo.), 
18  S.  W.  976  (a  prosecution  for  defiling 
a  girl  in  defendant 's  employ,  where 
the  prosecuting  attorney  drew  an  ad- 
mission from  the  request  of  the  ac- 
cused to  the  girl 's  father  who  accused 
him,  to  "drop  it,  and  don't  say  any 
more  about  it");  State  v.  Goodman, 
78  Mo.  App.  224.  Neb.  —  Dinsmore  v. 
State,  61  Neb.  418,  85  N.  W.  445.  S. 
D.  — State  v.  Pirkey,  22  S.  D.  550,  118 
N.  W.  1042;  State  r.  Smith,  18  S.  D. 
341,  100  N.  W.  740  (where  the  defend- 
ant had  absented  himself  from  the 
state  while  under  bond  and  was  not 
present  at  the  required  time).  Tex. — 
Hunter  v.  State  (Tex.  Crim.),  129  S. 
W.  125;  Choice  v.  State,  54  Tex.  Crim. 
517,  114  S.  W.  132,  135;  Spencer  V. 
State,  48  Tex.  Crim.  580,  90  S.  W.  638; 
Weatherford  v.  State,  31  Tex.  Crim. 
530,  21  S.  W.  251,  37  Am.  St.  Rep.  828. 
28.  Ga.  —  Inman  v.  State,  72  Ga. 
269.  Mo. —  State  v.  Edie,  147  Mo. 
535,  49  S.  W.  563,  where  it  was  said  to 
be  legitimate  to  refer  to  the  fact  that 
defendants  had  objected  to  everything 
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Comment  Upon  an  Accused's  Appearance  or  Character.  —  A  reference,  in 
argument,  to  the  appearance  of  accused,29  or  a  reflection  upon  his 
character  when  not  authorized  by  the  evidence,30  is  generally  said  to 
be  improper.  But  if  defendant's  character  appears  bad  according 
to  the  evidence,  comment  thereon  is  not  improper.31 

4.  Comments  on  Pleadings.  —  Upon  the  question  as  to  whether  the 
pleadings  in  the  cause  may  be  commented  on  before  the  jury  the 
authorities  are  in  conflict.  Where  the  pleadings  are  looked  upon  as 
in  the  nature  of  evidence  in  the  case  they  may  be  referred  to,  though 
not   formally  introduced  in  evidence.32     But  in  some  jurisdictions 


done  by  the  prosecutor  to  establish 
their  guilt.  Tex.  —  Thomson  v.  State 
(Tex.  Crim.),  44  8.  W.  837;  Leonard  V. 
State,  20  Tex.  App.  442. 

Where  state's  evidence  has  been 
ruled  out  on  objection,  it  is  error  for 
the  court  to  permit  the  prosecuting  at- 
torney to  make  an  argument  prejudicial 
to  the  prisoner,  founded  on  his  objec- 
tion to  what,  for  the  purposes  of  the 
trial,  was  incompetent  evidence.  "It 
is  the  right  of  a  party  to  an  action, 
whether  criminal  or  civil,  to  object  to 
incompetent  evidence,  and  no  argu- 
ment to  his  prejudice  can  be  founded 
on  the  exercise  by  him  of  this  right. 
Counsel  cannot  be  permitted  to  offer 
incompetent  evidence,  and  then  make 
an  argument  against  the  other  party 
because  the  other  party  exercised  his 
right  by  pointing  out  that  it  was  in- 
competent, and  of  having  the  case 
tried  by  the  rules  of  law.  The  district 
attorney  could  have  commented  on  the 
remark  of  the  prisoner's  counsel  that 
he  wished  a  full  disclosure  of  all  the 
facts  surrounding  the  case,  but  he  was 
not  at  liberty  to  comment  on  the  pris- 
oner's objecting  to  incompetent  evi- 
dence." Com.  v.  Coughlin,  182  Mass. 
558,  66  X.  E.  207. 

29.  Ariz.  —  Perez  v.  Territory,  94 
Pac.  1097.  Ind.  —  Bessette  v.  State,  101 
Ind.  85.  Tex.  —  Jackson  v.  State,  56 
Tex.  Crim.  28,  117  S.  W.  990. 

Compare  State  v.  Bokien,  14  Wash. 
403,  44  Pac.  889. 

A  resemblance  of  a  defendant  to 
another,  which  might  account  for  a 
failure  of  a  witness  to  recognize  de- 
fendant in  a  crowd,  is  improper  if 
there  is  no  evidence  in  the  case  upon 
which  the  remark  could  be  based. 
People  v.  Scanlon,  132  App.  Div.  528, 
117  X.  Y.  Supp.  57. 

On  an  issue  as  to  the  identification 
of  the  accused  it  is  legitimate  argu 
ment  for  the   prosecutor  to   direct  the 


jury's  attention  to  his  deep-set  eyes 
and  to  his  face,  after  observing  that 
men  are  distinguished  from  one  an- 
other by  the  set  of  their  eyes,  theii 
eyelashes,  eyebrows,  the  features  of 
the  face,  the  set  of  the  nose  and  chin, 
and  that  some  are  more  easily  rec- 
ognized than  others,  though  witnesses 
had  not  mentioned  either  his  face  or 
eyes  as  enabling  them  to  recognize  him, 
but  had  pointed  to  him  as  the  man. 
State  v.  Waterburv,  133  Iowa  135,  110 
N.  W.  328. 

30.  U.  S.  —  Lowdon  v.  United 
States,  149  Fed.  673,  79  C.  C.  A.  361. 
Cal.  — People  r.  Smith,  134  Cal.  453, 
66  Pac.  669;  People  v.  Ah  Len,  92  Cal. 
282,  28  Pac.  286,  27  Am.  St.  Eep.  103. 
111.  —  People  v.  Strauch,  240  111.  60, 
88  N.  E.  155,  130  Am.  St.  Rep.  255. 
Ind. —  Cluck  v.  State,  40  Ind.  263. 
la.  — State  r.  Williams,  122  Iowa  115, 
97  X.  W.  992.  Mo.  — State  v.  Gilles- 
pie, 104  Mo.  App.  400,  79  S.  W.  477; 
State  v.  Foley,  12  Mo.  App.  431.  N. 
Y.  — People  v.  Barker,  17  X.  Y.  Supp. 
16.  Ore. —  State  r.  Blodgett.  50  Ore. 
329,  92  Pac.  820.  Tex.  —  Henderson 
v.  State,  51  Tex.  Crim.  193,  101  S.  W. 
245;  Cline  v.  State  (Tex.  Crim.),  71  S. 
W.  23;  Turner  r.  State,  39  Tex.  Crim. 
322,  45  S.  W.  1020. 

31.  Ind.  —  Shular  v.  State,  105  Ind. 
289,  4  X.  E.  870,  55  Am.  Rep.  211. 
Mich.  —  People  v.  Sanders,  139  Mich 
442,  102  N.  W.  959.  Neb.  —  Simmer- 
man  v.  State,  16  Xeb.  615,  21  X.  W. 
387.  N.  C  — State  r.  Surles,  117  X. 
C.  720,  23  S.  E.  324.  Tex.  — Sue  r. 
State,  52  Tex.  Crim.  122,  105  S.  W.  804. 
Va.  —  Snodgrass  v.  Com.,  89  Va.  67D. 
17  S.  E.  238. 

32.  Colter  v.  Callowav,  68  Ind.  219; 
Holmes  v.  Jones,  121  N.  Y.  461,  24  X. 
E.  701,  reversing  3  X.  Y.  Supp.  156; 
Field  V.  Surpless,  83  App.  Div.  268,  82 
X.  Y.  Supp.  127;  Clafiin  v.  New  York 
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they  are  not  so  considered,  and  allegations  therein  cannot  be  dis- 
cussed,33 unless  the  pleading  has  been  introduced  in  evidence.34  That 
an  amended  answer  was  riled  after  the  trial  was  begun  is  not  a 
proper  subject  of  comment.35 

5.  Comments  on  Incidental  Proceedings.  —  It  has  been  said  to  be 
legitimate  for  counsel  to  allude  to  what  has  transpired  in  the  case 
from  the  time  it  was  called  through  its  entire  progress.30 

Continuances.  —  Generally  it  is  held  to  be  erroneous  for  counsel  to 
read,  or  to  state  to  the  jury,  what  appeared  in  affidavits  for  a  con- 
tinuance at  a  previous  term,  where  the  affidavits  though  filed  in  the 
case  have  not  been  introduced  in  evidence.37  But  in  Iowa  the  rule 
is  otherwise.38 

The  fact  that  a  continuance  was  obtained  by  an  opponent  should  not 
be  referred  to.39 


Standard  Watch  Co.,  23  N.  Y.  Supp. 
324. 

Where  an  amended  petition  has  been 
withdrawn  defendant's  counsel  is 
properly  checked  when  commenting 
thereon.  Biley  v.  Town  of  Iowa  Falls, 
83  Iowa  761,  50  N.  W.  33. 

Where  pleadings  in  a  former  action 
have  been  incorporated  in  an  answer 
by  reference,  plaintiff's  counsel  has 
the  same  right  to  refer  to  such  plead- 
ings that  he  had  to  refer  to  anything 
that  was  contained  in  the  answer,  not- 
withstanding that  the  former  pleading 
to  which  he  referred  was  not  admitted 
in  that  action.  Holt  v.  Nielson  (Utah), 
109  Pac.  470. 

33.  Kan.  —  North  American  Const. 
Co.  v.  Patry,  10  Kan.  App.  55,  61  Pac. 
871.  Ky.  —  Louisville  &  N.  B.  Co.  v. 
Hull,  113  Ky.  561,  68  S.  W.  433,  57  L. 
E.  A.  771.  Mass.  —  Demelman  v.  Bur- 
ton, 176  Mass.  363,  57  N.  E.  665.  Tex. 
Johnston  V.  Johnston  (Tex.  Civ.  App.), 
67  S.  W.  123. 

Alluding  to  Amount  of  Damage 
Claimed.  —  "It  is  error  for  counsel  to 
state  to  the  jury  the  amount  of  dam- 
ages claimed  in  the  declaration.  The 
damages  are  to  be  ascertained  by  the 
jury  from  the  evidence,  and  are  not  to 
be  determined  by  any  estimate  of 
counsel,  not  based  on  the  evidence." 
Quinn  v.  Philadelphia  Eapid  Transit 
Co.,  224  Pa.  162,  73  Atl.  319;  Brenis- 
holtz  v.  Pennsylvania  E.  Co.  (Pa.),  78 
Atl.  37.  But  in  the  latter  case  the 
error  was  cured  by  a  withdrawal  of  the 
remark  and  an  appropriate  instruction 
by  the  court. 

34.  Louisville  &  N.  E.  Co.  v.  Mul- 
finger's  Admx.,   26   Ky.  L.   Eep.   3,   80 
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S.  W.  499;   Scullin  v.  Wabash  E.  Co., 
184  Mo.  695,  83  S.  W.  760. 

35.  Demelman  v.  Burton,  176  Mass. 
363,  57  N.  E.  665;  Taft  v.  Fiske,  140 
Mass.  250,  5  N.  E.  621,  54  Am.  Eep. 
459. 

36.  Inman  v.  State,  72  Ga.  269. 

Comment  by  Counsel  for  Interven- 
ers. —  There  is  no  abuse  of  discretion 
in  permitting  counsel  for  interveners 
to  comment  in  argument  before  the 
jury  upon  the  fact  that  one  of  the 
plaintiffs  had  filed  a  disclaimer,  or 
upon  the  fact  that  plaintiff's  and  de- 
fendants' counsel  had  acted  in  har- 
mony with  each  other  in  the  course 
of  the  trial,  and  had  compromised 
their  differences.  Cook  v.  Carroll 
Land  &  Cattle  Co.  (Tex.  Civ.  App.), 
39  S.  W.   1006. 

37.  Mich.  —  Donovan  v.  Eichmond, 
61  Mich.  467,  28  N.  W.  516.  Miss. — 
Louisville,  etc.  E.  Co.  v.  Van  Eaton, 
14  So.  267.  Ore.— -State  v.  Baker,  23 
Ore.  441,  32  Pac.  161.  Vt.  —  Blaisdell 
v.  Davis,  72  Vt.  295,  48  Atl.  14. 

38.  Brannum  v.  O  'Connor,  77  Iowa 
632,  42  N.  W.  504,  citing  Hanners  v. 
McClelland,  74  Iowa  318,  37  N.  W.  389; 
Cross  v.  Garrett,  35  Iowa  480. 

Though  the  affidavit  has  not  been 
filed  in  the  instant  case,  if  it  appears 
that  it  was.  filed  at  a  previous  term  in 
another  case  with  the  understanding 
that  it  should  be  treated  as  applying 
to  the  former,  which  was  then  pend- 
ing in  the  same  court,  and  that  it  was 
so  treated,  it  may  be  read  and  com- 
mented on.  Brannum  v.  O'Connor,  77 
Iowa  632,  42  N.  W.  504. 

39.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Waren,  65  Ark.  619,  48  S.  W.  222. 
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Change  of  Venue.  —  The  fact  that  a  change  of  venue  was  taken  by 
an  opponent  should  not  be  discussed.40 

6.  Discussions  Peculiar  to  Griminal  Cases.  —  a.  Existence  of  Evils 
Sought  To  Be  Prevented.  —  The  prosecutor  may  comment  upon  the 
evils  generally  of  the  crime  which  the  law  he  is  seeking  to  enforce 
attempts  to  prevent,41  and  upon  the  necessity  for  enforcing  the  law,42 
but  he  goes  beyond  this  when  he  states  to  the  jury  as  fact  the  exist- 
ence of  particular  evils  in  the  locality  of  defendant's  offense.43 

b.  Characterization  of  Offense.  —  General  comments  of  the  prose- 
cuting attorney  on  the  heinousness  of  the  crime  for  which  the  ac- 
cused is  being  prosecuted  are  not  objectionable,44  or  at  least  are  not 
cause  for  reversal  where  counsel  has  been  rebuked.45 

c.  Opinion  as  to  Defendant's  Guilt.  • —  (I.)  Irrespective  of  the  Evidence. 
It  is  improper  for  a  prosecuting  officer  to  state  to  the  jury  his  per- 
sonal opinion  as  to  an  accused's  guilt,  irrespective  of  the  evidence,48 


40.  Ark.  — St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  War  on,  65  Ark.  619,  48  S.  W. 
222;  Union  Compress  Co.  V.  Wolf,  63 
Ark.  174,  37  S.  W.  877,  citing  many 
local  eases.  Ind. — Campbell  V.  Maher, 
105  Ind.  383,  4  N.  E.  911.  N.  C. — 
State  v.  Smith,  75  N.  C.  306.  Tex.— 
Wall  17.  State  (Tex.  Crim.),  62  S.  W. 
1062. 

41.  Pitman  v.  State,  148  Ala.  612, 
42  So.  993;  Dollar  v.  State,  99  Ala. 
236,  13  So.  575. 

42.  In  Pemberton  v.  State,  55  Tex. 
Crim.  464,  117  S.  W.  837,  the  prose- 
cutor said:  "Gentlemen  of  the  jury, 
are  you  going  to  turn  this  defendant 
loose?  If  you  do  not  convict  the  de- 
fendant in  this  case,  then  you  had  as 
well  close  the  doors  of  justice,  burn 
up  the  law  books,  tear  down  the  court 
houses,  and  let  anarchy  reign  in  this 
country."  And  the  court  remarked 
that  though  this  was  a  pretty  strong 
statement  it  "would  not  be  justified 
in  reversing  cases  because  state's  coun- 
sel used  extreme  illustrations  in  en- 
forcing the  fact  that  the  evidence  au- 
thorizes the  conviction  of  a  defend- 
ant. » ' 

In  Blackshare  v.  State  (Ark.),  128 
S.  W.  549,  554,  the  prosecutor  in  re- 
ag  to  bystanders  said:  "Why 
are  all  these  people  here?  They  came 
here  to  see  if  the  law  can  be  enforced; 
and  I  want  to  know,  and  they  want 
to  know,  if  the  property  can  be  stolen 
and  no  explanation  be  offered,  and  a 
man  go  scot  free?" 

In  People  V.  Kirk,  151  Mich.  253, 
114  N.  W.  1023,  the  prosecutor  in  urg- 
ing a  conviction  said:     "And  I  say  to 


you,  gentlemen  of  the  jury,  that,  unless 
that  verdict  is  found  here  to-day,  I 
do  not  believe  that  the  people  of  the 
state  of  Michigan  will  have  had  their 
just  dues  in  this  matter,  according  to 
the  testimony  as  I  see  it." 

43.  Dollar  v.  State,  99  Ala.  236,  13 
So.  575. 

44.  State  v.  Thomas,  111  La.  804, 
35  So.  914;  Martinez  v.  State  (Tex. 
Crim.),  57  S.  W.  838. 

45.  State  v.  Hibler,  149  Mo.  478, 
51  S.  W.  85;  Frederickson  v.  State, 
44  Tex.  Crim.  288,  70  S.  W.  754  (where 
counsel  said  the  crime  was  the  most 
damnable  ever  committed  in  the 
county). 

46.  Fla.  —  Adams  v.  State,  54  Fla. 
1,  45  So.  494.  Ga.  —  Broznack  v.  State, 
109  Ga.  514,  35  S.  E.  123  (citing  1 
Bish.  New  Cr.Proc,  §293,  subd.  3), 
where  it  was  held  error  to  refuse  to 
stop  counsel  in  making  the  following 
statement:  "I  would  not  appear  in 
this  case,  if  I  did  not  believe  the  de- 
fendant to  be  as  guilty  as  any  man 
that  was  ever  tried  in  the  court 
house. ' '  Ind.  —  Brow  v.  State,  103  Ind 
133,  2  N.  E.  296.  Neb.  — Keed  v. 
State,  66  Neb.  184,  92  N.  W.  321.  Pa. 
Com.  v.  Bubnis,  197  Pa.  542,  47  Atl. 
748,  80  Am.  St.  Rep.  846.  Tex.  —  New 
comb  v.  State,  49  Tex.  Crim.  550,  95 
S.  W.  1048;  Aud  v.  State,  36  Tex. 
Crim.  76,  35  S.  W.  671  (where  the  error 
was  held  cured  by  a  reprimand  an! 
an  instruction).  Utah. — State  v.  Spen- 
cer, 15  Utah  149,  49  Pac.  302.  Wash. 
State  v.  Armstrong,  37  Wash.  51,  79 
Pac.  490.  Wyo.  —  Ross  v.  State,  8 
Wyo.  351,  57  Pac.  924. 
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and  it  is  also  improper  for  defendant's  counsel,  without  any  refer- 
ence to  the  evidence,  to  express  his  opinion  that  the  prisoner  on  trial 
is  not  guilty.47 

(II.)  In  View  of  the  Evidence.  —  It  is  competent,  however,  for  the 
prosecutor  to  argue  the  defendant's  guilt  from  the  evidence,  to  state 
that  the  evidence  produces  conviction  on  him  and  should  convince 
them.48 


But  see  State  v.  Cater,  100  Iowa  501, 
69  N.  W.  880.  Compare  Ellis  v. 
United  States,  6  Ind.  Ter.  291,  97  S. 
W.  1013,  where  it  was  said  that  the  ex- 
pression by  the  district  attorney  of  his 
opinion  that  the  defendant  ought  to  be 
severely  punished  was  not  error,  where 
it  was  expressed  in  dignified  language. 

Expression  of  Opinion  Through  Pro 
Tempore  Counsel. — In  Howard  v.  Com., 
110  Ky.  356,  61  S.  W.  756,  the  fol- 
lowing language  by  the  common- 
wealth 's  attorney  pro  tempore  was  held 
reversible  error:  "I  am  commissioned 
by  Kobert  Franklin  to  say  to  the  jury 
that  he  is  in  thorough  accord  and  sym- 
pathy with  the  prosecution,  and  that 
he  thinks  the  defendant  guilty,  and 
hopes  the  jury  will  hang  him  higher 
than  Eaman." 

Where  Prosecutor  Tells  Jury  Not 
To  Consider  Opinion.  —  In  Newcomb  v. 
State,  49  Tex.  Crim.  550,  95  S.  W. 
1048,  the  prosecutor  expressed  his  opin- 
ion as  to  the  guilt  of  the  accused  but 
distinctly  told  the  jury  that  this  should 
have  no  consideration  with  them,  and 
called  on  them  to  try  the  case  accord- 
ing to  the  evidence,  and  it  was  said 
that  the  defendant  was  in  nowise  in- 
juriously affected. 

47.  Smith  v.  State  (Ga.),  20  S.  E. 
291. 

48.  Ala.  —  Crenshaw  v.  State,  153 
Ala.  5,  45  So.  631.  Ark.  —  Poe  v 
State,  129  S.  W.  292  (citing  many  local 
cases);  Holt  V.  State,  91  Ark.  576,  121 
S.  W.  1072;  Butt  v.  State,  81  Ark. 
173,  98  S.  W.  723,  118  Am.  St.  Eep. 
42.  Cal.  — People  v.  Weber,  149  Cal. 
325,  86  Pac.  671.  Fla.  —  Adams  v. 
State,  54  Fla.  1,  45  So.  494.  Ga.  — 
Broznack  v.  State,  109  Ga.  514,  35  S. 
E.  123,  citing  1  Bish.  Crim.  Proc,  §  311. 
Idaho. —  State  v.  Kooke,  10  Idaho  388, 
79  Pac.  82.  la.  —  State  v.  Norman, 
135  Iowa  483,  113  N.  W.  340;  State 
v.  Millmeier,  102  Iowa  692,  72  N.  W. 
275,  63  Am.  St.  Rep.  479.  Kan. — 
State  v.  Hinkley,  81  Kan.  838,  106  Pac. 
1088.  Mass.  — Com.  v.  Crowley,  168 
Mass.  121,  46  N.  E.  415.     Mich,  —  Peo- 
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pie  v.  Boos,  155  Mich.  407,  120  N. 
W.  11;  People  v.  Hess,  85  Mich.  128, 
48  N.  W.  181.  Miss.  — Gray  v.  State, 
90  Miss.  235,  43  So.  2S9.  Neb.  —  Reed 
v.  State,  66  Neb.  184,  92  N.  W.  321. 
Okla.  —  Thacker  v.  State,  106  Pac.  986. 
Pa.  — Com.  v.  Bubnis,  197  Pa.  542,  47 
A.tl.  748.  Tex.  —  Graham  v.  State,  57 
Tex.  Crim.  104,  123  S.  W.  691;  Mor- 
rison v.  State,  40  Tex.  Crim.  473,  51 
S.  W.  358,  365  (where  the  prosecutor 
said:  "They  talk  about  defendant 
having  his  throat  treated.  In  my  opin- 
ion his  throat  needs  one  more  appli- 
cation, and  that  is  about  20  feet  of 
rope").  Wash.  —  State  v.  George,  109 
Pac.  114;  State  v.  Armstrong,  37  Wash. 
51,  79  Pac.  490  (where  the  prosecutor 
"made  use  of  the  following  language: 
'I  think  you  will  agree  with  me  that 
this  is  the  worst  homicide  that  ever 
occurred  in  the  county.'  "  And  the 
court  said:  "We  think  the  fair  con- 
struction of  the  language  used  by  the 
prosecuting  attorney  in  this  case  is 
that  the  testimony  led  him  to  the  con- 
clusion that  the  appellant  was  guilty, 
and  that  the  jury  should  reach  the  same 
conclusion.  There  was  no  impropriety 
in  this"). 

Better  Practice  To  Refrain  From 
Expressing  Opinion.  —  Though  it  is  not 
error  to  refuse  to  exclude  an  expres- 
sion of  the  solicitor  to  the  effect  that 
the  evidence  showed  a  clear  case,  it 
is  the  better  practice  for  counsel  not 
to  state  his  own  opinion  as  to  the 
effect  of  the  evidence.  Crenshaw  v. 
State,  153  Ala.  5,  45  So.  631. 

An  opinion  as  to  the  weight  of  the 
evidence  as  compared  with  all  other 
cases  of  the  kind  is  improper  and  preju- 
dicial. O  'Donnell  v.  People,  110  111.  App. 
250,  judgment  affirmed  in  Gallagher  V. 
Peopie,   211  111.   158,   71   N.   E.   842. 

Presumption  on  Appeal.  —  It  will  be 
presumed  by  an  appellate  court,  in  the 
absence  of  any  showing  to  the  con- 
trary, that  the  following  words,  "I  am 
going  to  ask  you  to  convict  a  mur- 
derer," accompanied  counsel's  argu- 
ment  as  to  the   evidence  in  the   case. 
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d.  Defendant's  Other  Offenses.  —  If  warranted  by  the  evidence,  a 
reference  to  the  fact  that  an  accused  is  guilty  of,49  or  has  been 
charged  with,50  or  convicted,51  or  acquitted,52  of  other  offenses  than 
that  for  which  he  is  on  trial,  is  not  error.  But  if  there  is  nothing  in 
the  evidence  to  justify  such  remarks,  they  are  improper,53  but  are 


Ross.  v.  State,  8  Wvo.  351,  57  Pac.  921. 

49.  State  v.  Kincaid,  142  N.  C.  657, 
55  S.  E.  647. 

50.  Cal.  —  People  v.  Sanders,  114 
Cal.  216,  46  Pac.  153.  111.  — Spahm  v. 
People,  137  111.  538,  27  N.  E.  688. 
Ind.  — Boyle  v.  State,  105  Ind.  469, 
5  N.  E.  203,  55  Am.  Pep.  218.  Ind. 
Ter.  —  "Williams  v.  United  States,  4 
Ind.  Ter.  269,  69  S.  W.  871.  Ky.— 
Greenwell  v.  Com.,  126  Ky.  192,  100 
S.  W.  852;  Sellards  v.  Com.,  5  Ky.  L. 
Rep.  330.  Tex.  — Porch  v.  State,  50 
Tex.  Crim.  335,  99  S.  W.  102;  Purdv 
v.  State,  50  Tex.  Crim.  318,  97  S.  W. 
480. 

51.  Ala.  —  Johnson  v.  State,  134 
Ala.  54,  32  So.  724.  Ky.  — Hinton  r. 
Com.,  134  Ky.  511,  121  S.  W.  434.  Tex. 
Dixon  v.  State,  50  Tex.  Crim.  385,  97 
S.  W.  692. 

Compare  Bogus  v.  State,  55  Tex. 
Crim.  126,  114  S.  W.  823,  131  Am. 
St.  Rep.   804. 

Where  evidence  as  to  a  former  con- 
viction has  been  improperly  admitted, 
comment  thereon  is  improper.  Mead- 
ows v.  Com.,  31  Ky.  L.  Rep.  1159,  104 
S.  W.  954. 

In  Wisconsin  it  is  said  to  be  "a 
reasonable  inference  from  the  legisla- 
tive regulation  giving  the  accused  the 
privilege  of  admitting  such  former 
sentences  on  the  trial  that  it  was  in 
tended  that  evidence  thereof  should 
not  be  received  after  such  admission," 
and  therefore  "no  evidence  should  be 
received  nor  comment  to  the  jury  be 
permitted  in  cases  wherein  former  con- 
victions and  sentences,  as  embraced  in 
sections  4736-4738,  St.  1898,  are  alleged 
when  the  accused  admits  the  truth 
thereof  on  the  trial."  Howard  v. 
State,  139  Wis.  529,  121  N.  W.   133. 

52.  Welch  v.  State,  50  Tex.  Crim. 
28,  95  S.  W.  1035. 

53.  U.  S.  —  Hall  r.  United  States. 
150  U.  S.  76,  14  Sup.  Ct.  22,  37  L. 
ed.  1003.  Ark.  —  Willvard  v.  State,  72 
Ark.  138,  78  S.  W.  765,  where  the  re- 
mark was  repeated  after  an  objection 
had  been  sustained,  and  a  new  trial 
was  granted.  Cal.  —  People  v.  Helm, 
152    Cal.    532,    93    Pac.    99;    People    v. 


Valliere,  127  Cal.  65,  59  Pac.  295.    Ind. 
Heyl  v.  State,   109  Ind.  589,  10  N.  E. 
916;    Brow    v.   State,    103    Ind.    133,    2 
N.    E.    296.      la.  — State    v.    Matheson, 
142  Iowa  414,  120  N.  W.  1036,  134  Am. 
St.  Rep.  426;  State  v.  Clouser,  72  Iowa 
302,   33   N.    W.    686.     Ky.  —  Greenwell 
v.   Com.,   125   Ky.   192,   100   S.   W.   852. 
Mass.  —  Com.  v.  Cunningham,  104  Mass. 
545.     Miss. —  Long  v.   State,   81    Miss. 
448,  33  So.  224.     Mo.  —  State  v.  King, 
174  Mo.    647,   74   S.   W.   627;    State   v. 
Good,  46  Mo.  App.  515.    Mont.  —  State 
v.    Stevenson,    26    Mont.    332,    67    Pac. 
1001,  where  it  was  said  that  the  court's 
admonition    of   counsel   as   well   as   the 
jury  cured  the  error.     Neb.  —  Leahy  v. 
State,  31  Neb.  566,  48  N.  W.  390.    Ohio. 
Burns  v.  State,  75  Ohio  St.  407,  79  N. 
E.     929.       Okla.  —  Vickers     v.     United 
States,  1  Okla  Crim.  452,  98  Pac.  467. 
Tex.  — Robbins  v.  State,  47  Tex.  Crim. 
312,   83    S.   W.    690,    122   Am.    St.   Rep. 
694   (where  the  remarks  were  held  re- 
versible    error     regardless     of     instruc- 
tions); Howe  v.  State  (Tex.  Crim.),  78 
S.  W.  1064.   See  Young  v.  State,  41  Tex. 
Crim.    442,    55    S.    W.    331.      Utah. — 
People  v.  Hopt,  4  Utah  247,  9  Pac.  407, 
affirmed,    120    U.    S.    442,    7    Sup.    Ct. 
640,    30    L.    ed.    737.      Vt.  — State    v. 
Suiter,  78  Vt.  391,  63  Atl.   182.     Wis. 
Sasse  v.  State,  68  Wis.  530,  32  N.  W. 
849. 

But  see  State  v.  Robertson,  26  S.  C. 
117,  1  S.  E.  443. 

Thus  on  a  murder  trial  where  there 
is  evidence  to  the  effect  merely  that 
defendant  had  been  previously  charged 
with  cattle  stealing  and  had  been  ac- 
quitted and  had  had  a  fight  with  deputy 
marshals,  "for  government  counsel, 
under  those  circumstances,  to  point 
'the  finger  of  scorn'  at  the  wretched 
man,  denounce  him  as  a  'rooster'  and 
a  cattle  thief,  a  fighter  of  deputy  mar- 
shals, and  a  dare-devil  who  did  not 
care  what  he  did,  upon  the  motion  of 
the  defendant  to  exclude  it  from  the 
jury,  deserved  something  more  from 
the  court,  we  think,  than  a  mere  ad- 
monition to  'keep  within  the  record.'  " 
Bradburn  v.  United  States,  3  Ind.  Ter 
604,  64  S.  W.  550. 
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correctible  by  appropriate  action  of  the  court,54  unless   of  an  ex- 
tremely prejudicial  character.55 

e.  Abase  of  Doctrine  of  "Reasonable  Doubt."  —  The  abuse  of  the 
doctrine  of  "reasonable  doubt"  by  juries  in  criminal  cases  has  been 
said  to  be  a  legitimate  subject  for  discussion,56  and  the  proper 
course  for  correcting  objectionable  remarks  of  this  character  is  to 
secure  adequate  instructions  in  relation  to  the  matter.57 

f.  Possibility  of  Pardon.  —  In  homicide  cases,  in  urging  the  inflic- 
tion of  the  death  penalty,  it  is  proper  to  refer  to  the  possibility  of 
defendant's  obtaining  a  pardon  in  case  he  is  sentenced  to  imprison- 
ment.58 

7.  Advising  or  Appealing.  —  a.  Advising  Jury.  —  It  is  not  gen- 
erally within  the  province  of  counsel  to  advise  the  jury,  in  argu- 
ment, as  to  the  rules  of  law  which  should  guide  them  in  their  de- 
liberations.59 It  has  been  held,  however,  that  counsel  may  in  argu- 
ment comment  upon  special  interrogatories,60  indicate  how,  in  his 


54.  People  v.  Lapique,  10  Cal.  App. 
669,  103  Pac.  164,  where  the  jury  was 
instructed  to  disregard  the  remark. 

55.  McKinley  v.  State,  52  Tex.  Crim. 
182,   106   S.   W.   342. 

56.  State  v.  Valwell,  66  Vt.  558,  29 
Atl.  1018. 

57.  Anderson  V.  State,  147  Ind.  445, 
46  N.  E.  901;  Sage  v.  State,  127  Ind. 
15,  26  N.   E.  667. 

58.  Ala.  — McNeill  v.  State,  102 
Ala.  121,  15  So.  352,  48  Am.  St.  Rep. 
17.  Mo.  —  State  V.  Rodman,  173  Mo. 
681,  73  S.  W.  605.  Neb.  —  Clark  v. 
State,  79  Neb.  482,  113  N.  W.  804.  W. 
Va.  —  State  r.  Shawn,  40  W.  Va.  1,  20 
S.  E.  873. 

59.  Wilson  v.  Com.  (Ky.),  132  S.  W. 
557,  where  there  was  no  reversal  be- 
cause, objection  being  made,  the  court 
told  the  jury  that  they  had  the  in- 
structions and  should  try  the  case  ac- 
cording to  the  law  aiid  evidence.  See 
Missouri,  K.  &  T.  R.  Co.  v.  Steinberger 
(Kan.),  51  Pac.  623.  affirmed,  60  Kan. 
856,  55  Pac.  1101;  Ruthruff  v.  Faust, 
154  Mich.  409,  117  N.  W.  902. 

Advice  as  to  Verdict  Held  Proper. — 
In  People  v.  Conners,  246  111.  9,  92  N. 
E.  567,  which  was  a  charge  of  mayhem, 
the  prosecuting  attorney  addressed  the 
jury  as  follows:  "About  sending  a 
man  to  the  penitentiary  for  20  years. 
Of  course,  that  is  up  to  the  jury.  You 
do  not  send  to  the  penitentiary  at  all. 
You  can  indicate,  as  I  stated  before, 
what  you  think  the  punishment  should 
be  by  signing  a  certain  form  of  ver- 
dict. If  you  think  it  should  be  a  peni- 
tentiary sentence  for  this  kind  of  of- 
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fense  you  have  a  right  to  indicate  that 
by    your    verdict,    but    you    do    not    fix 
the   time.      The   law    fixes   the   time    a 
man   goes  to   the   penitentiary.      There 
is    no    time   fixed   by   the    jury.      It    is 
indeterminate.      After    he    is    there    a 
year  he  is  subject  to  parole.     He  may 
be  paroled  at  any  time  after  the  end 
of  one  year."     The   court   said:      "It 
was  objected  that  this  statement  tended 
to  relieve  the  jury  from  the  responsi- 
bility   for    the    maximum    punishment 
which  might  follow  a  verdict  of  guilty 
Avhich  fixed  the  punishment   at  impris- 
onment in  the  penitentiary.     The  stat- 
ute    provides     that     punishment     for 
mayhem   may  be   imprisonment   in   the 
penitentiary  not  less  than  one  year  nor 
more  than   20  years,  or  a  fine  not  ex- 
ceeding   $1,000    and    imprisonment    in 
the  county  jail  not  exceeding  one  year. 
We  think,  when  the  entire  statement  of 
the      state's      attorney     is      considered 
although,   that    it    could    not    have    led 
the   jury  to   believe   that   one   year   in 
the    penitentiary    would    be    the    maxi- 
mum time  that  plaintiff  in  error  would 
be    imprisoned.      If    the   remarks   were 
thus  understood  by  the  jury  they  would 
be    highly     improper     and     misleading, 
but  we  do   not  think  that   a  fair  con- 
struction of  the  entire  statement  would 
leave  such  impression  on  the  minds  of 
the   jury.     This   case   is  unlike   Farrell 
V.    People,    133   111.    244,   24   N.   E.   423, 
which   is  relied   on   by  plaintiff  in   er- 
ror. ' ' 

60.  Mclntyre  v.  Orner,  166  Ind.  57, 
76  N.  E.  750,  117  Am.  St.  Rep.  359, 
4  L.  R.  A.  (N.  S.)  1130. 
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judgment,  they  should  be  answered,  under  the  evidence,61  and  ex- 
plain to  the  jury  that  special  and  general  verdicts  should  be  con- 
sistent,62 and  state  what  the  findings  should  be  to  support  a  general 
verdict.63  Telling  the  jury  that  a  certain  method  of  finding  a  ver- 
dict is  improper,  is  not  error,  if  in  fact  such  method  is  improper.64 

b.  Addressing  or  Referring  to  Individual  Jurors.  —  Although  it  has 
been  said  to  be  within  the  court 's  discretion  to  allow  counsel  to  ad- 
dress jurors  individually,65  it  is  usually  considered  indiscreet,66  if 
not  improper,  for  counsel  to  call  certain  of  the  jurors  by  name  and 
address  his  remarks  to  them,67  or  to  address  or  refer  to  them  famil- 


To  tell  the  jury  that  "this  interrog- 
atory is  a  trap  fixed  for  you  and  you 
should  not  be  caught  by  it,"  is  legiti- 
mate argument,  it  being  manifestly  the 
intent  of  the  speaker  to  tell  the  jury 
that  a  certain  question  was  mislead- 
ing, or  was  subject  to  two  meanings, 
or  might  be  construed  with  reference 
to  more  than  one  fact  or  circumstance. 
Pape  r.  Hartwig,  23  Ind.  App.  333,  55 
N.   E.   271. 

Stating  that  special  interrogatories 
have  been  filed  by  defendant  in  the 
hope  that  the  jury  will  find  some  ques- 
tion contrary  to  the  general  verdict, 
and  thus  get  a  higher  court  to  reverse 
the  judgment,  is  improper  and  preju- 
dicial to  the  rights  of  the  defendant. 
Himrod  Coal  Co.  V.  Beckwith,  111  111. 
App.  379.  But  characterizing  the  prac- 
tice of  asking  for  a  special  verdict  as 
"vicious"  and  remarking  that  coun- 
sel had  made  no  such  request  is  not 
error.  Doran  r.  Rvan,  81  Wis.  63,  51 
X.    W.    259. 

61.  111.  —  Chicago  &  A.  B.  Co.  v. 
Gore,  202  111.  188,  66  X.  E.  1063,  95 
Am.  St.  Eep.  224;  Himrod  Coal  Co.  r. 
Beckwith,  111  111.  App.  379;  Schles- 
inger  v.  Bogers,  80  111.  App.  420.  la. 
Timins  r.  Chicago,  R.  I.  &  P.  B.  Co., 
72  Iowa  94,  33  X.  W.  379.  Kan. — 
Stacy  v.  Cook.  62  Kan.  50,  61  Pac. 
399.  Mich.  —  Zucker  v.  Karpeles,  88 
Mich.  413,   50   X.  W.   373. 

Requests  Unsupported  by  Evidence. 
A  request  of  the  jury  to  give  specific 
answers  to  special  interrogatories,  not 
supported  by  the  evidence,  is  like  any 
other  attempt  to  mislead  a  jury,  always 
improper.  Schlesinger  v.  Bogers,  80  111. 
App.  420. 

62.  Powell  r.  Chittick.  89  Iowa  513, 
5G  X.  W.  652.  But  see  Southern 
Indiana  B.  Co.  r.  Fine,  163  Ind. 
617,  72  X.  E.  589,  where  it  was 
said    to    be    improper    for     plaintiff's 


counsel  to  make  a  statement  con- 
sisting of  a  "strong,  if  not  neces- 
sary, implication  that,  having  reached 
a  general  verdict  in  plaintiff's  favor, 
the  jurors  should  not  approach  the 
task  of  answering  interrogatories  with 
ingenuous  minds,  but  that  they  should 
do  so  with  the  predominant  purpose 
of  making  such  answers  as  would  not 
be  out  of  accord  with  a  general  ver- 
dict." 

In  Missouri,  K.  &  T.  -R.  Co.  v.  Wade, 
73  Kan.  359,  85  Pac.  415,  it  was  held 
that  a  statement  that  "if  the  jury 
answered  special  questions,  yes,  then 
their  verdict  must  be  for  the  defend- 
ant" was   not  legitimate. 

63.  Chicago  &  A.  R.  Co.  r.  Gore,  105 
111.  App.  16;  Schlesinger  v.  Rogers, 
SO  111.  App.  420;  Powell  V.  Chittick, 
89  Iowa  513,  56  N.  W.  652. 

64.  Missouri,  K.  &  T.  R.  Co.  v. 
Steinberger  (Kan.),  51  Pac.  623,  af- 
firmed, 60  Kan.  856,  55  Pac.  1101. 

65.  State  V.  Pearson,  119  X.  C.  871, 
26  S.  E.   117. 

66.  Jordan  r.  People,  19  Colo.  417, 
36  Pac.  218.  Compare  East  St.  Louis 
St.  R.  Co.  v.  Burns,  77  HI.  App.  529. 

67.  Chicago  City  E.  Co.  V.  Strong, 
230  111.  58,  82  N.  E.  335  (where  it  was 
said  that  the  error  was  not  of  such 
a  prejudicial  character  as  to  require 
reversal)  ;  McAllister  v.  State,  56  Tex. 
Crim.  188,  120  S.  W.  420  (wherein  the 
State's  attorney,  "stepping  up  to  A. 
J.  Brown,  one  of  the  jurors  sitting  in 
this  case,  patted  him  on  the  knee, 
and  said,  'Mr.  Brown,  if  you  turn 
such  men  as  these  loose,  you  will  have 
to  risk  the  consequences.'");  Aud  v. 
State,  36  Tex.  Crim.  76,  35  S.  W.  671 
(where  the  prosecutor  said:  "Mr. 
Carr,  you  are  the  only  man  on  the 
jury  who  answered  that  you  knew  Ella 
Aud.  The  country  expects  you  to  do 
your  duty,"  and  it  was  held  that  there 
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iarly,68  or  to  refer  to  the  alleged  situation  of  individual  jurors.09 
c.  Appeals  Directed  Particularly  to  Jury. — (I.)  Appealing  to  Fear 
or  Vanity  of  Jury. —  Argument  appealing  to  the  fears  or  vanity  of  the 
jury  and  tending  to  coerce  and  cajole  them  is  of  frequent  occurrence, 
and  is  sometimes  considered  legitimate,70  although  often  in  bad  taste, 


was  no  error  in   view  of  a  reprimand 
and  an  instruction). 

68.  In  Sylvester  v.  State,  46  Fla. 
166,  35  So.  142,  the  prosecutor  ad- 
dressed the  jury  as  "my  friends"  and 
said  that  they  knew  him,  and  knew 
that  he  would  prosecute  any  case  only 
in  a  high-toned  and  proper  manner, 
and  that  when  he  said  a  thing  it  was 
so,  after  having  prefaced  his  remarks 
by  saying  that  defendant's  counsel 
had  charged  him  with  unprofessional 
conduct.  The  trial  court  said  that  no 
such  charge  had  been  made  and  repri- 
manded counsel.  A  reversal  was  not 
granted.  In  Texas  &  P.  R.  Co.  v.  Rea, 
27  Tex.  Civ.  App.  549,  65  S.  W.  1115, 
a  damage  suit,  plaintiff's  counsel,  in 
reference  to  one  of  defendant 's  wit- 
nesses, said:  "Moneh  Spikes  knows 
what  kind  of  a  cat  he  is.  Monch 
Spikes  has  had  cattle  and  stock  killed. 
He  has  had  dealings  with  this  cow 
coroner,  and  I  know  he  won't  believe 
him."  The  case  was  reversed  upon 
this,  among  other  grounds.  Nothing 
appeared  in  the  record  to  show  that  the 
court  attempted  to  counteract  the 
above  remarks. 

69.  Ind.  —  Bessette  v.  State,  101 
Ind.  85,  where  it  was  said  that  the 
following  remark  by  the  prosecutor 
called  for  reversal:  "The  defence 
has  already  succeeded,  perhaps,  in  mak- 
ing a  young  man  on  the  jury  believe 
that  this  is  a  black-mailing  scheme. 
I  think  I  know  who  he  is,  and  I  think 
he  has  become  greatly  impressed  with 
that  theory."  Kan.  — State  v.  Shel- 
ton,  6  Kan.  App.  662,  49  Pac.  702,  a 
prosecution  for  larceny  of  wheat  where 
the  prosecutor  referred  to  the  fact  that 
two  of  the  jurors  had  had  wheat  stolen 
by  defendants,  and  this  in  connection 
with  other  argument  was  said  to  con- 
stitute ground  for  reversal.  Tex.  —  In- 
ternational &  G.  N.  R.  Co.  v.  Munn,  46 
Tex.  Civ.  App.  276,  102  S.  W.  442,  a 
damage  suit  where  defendant  sought 
to  impeach  plaintiff's  witnesses,  and 
plaintiff's  counsel  in  argument  said 
that  if  one  of  the  jurors,  naming  him, 
should    sue    the    defendant,   the   latter 
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would  call  all  his  enemies  to  blast 
his  reputation  for  truth  and  veracity, 
but  it  was  said  that  the  error  was 
cured  by  instruction. 

70.  Ark.  —  Stecher  Cooperage  Wks. 
v.  Steadman,  78  Ark.  381,  94  S.  W. 
41,  an  action  to  recover  for  the  death 
of  a  servant  where  it  was  said  that 
plaintiff's  counsel's  "appeal  to  the  jury 
to  remember  if  'they  had  any  little 
girls'  that  when  the  'finger  of  scorn' 
should  be  pointed  at  them  they  would 
be  there  to  defend  them  with  their 
'strong  right  arms'  and  to  so  act  that 
they  would  be  able  'to  look  into  this 
woman's  countenance  and  say  to  her 
that  their  duty  had  been  discharged, 
was  a  species  of  perfervid  eloquence 
quite  common  in  perorations  of  coun- 
sel for  plaintiff  in  actions  of  this 
kind,'  "  and  was  not  prejudicial.  G-a. 
Patterson  v.  State,  124  Ga.  408,  52  S. 
E.  534,  where  the  following  language 
was  used:  "The  blood  of  this  dead 
man  calls  upon  you  to  punish  this 
man  and  protect  his  family  and  rela- 
tives, and,  unless  you  have  the  man- 
hood to  write  it  in  your  verdict,  you 
should  be  exiled  from  the  good  county 
of  Heard,"  and  the  court  said:  "We 
do  not  think  this  language  called  for 
a  mistrial,  or  a  rebuke  from  the  judge. 
It  introduced  no  fact,  but  was  merely 
a  forcible,  and  possibly  an  extrava- 
gant, method  adopted  by  counsel  of 
impressing  upon  the  jury  the  enormity 
of  the  offense,  and  the  solemnity  of 
their  duty  in  relation  thereto." 
Ky.  —  Thompkins  v.  Com.,  28  Ky.  L. 
Rep.  642,  90  S.  W.  221,  where  the  prose- 
cutor said  to  the  jury,  in  reference  to 
a  definition  of  "with  malice  afore- 
thought" given  by  the  defendant's 
attorney,  "Because  you  are  country 
people,  he  thinks  he  can  ram  such  as 
that  down  your  throats,"  and  this  was 
held  not  objectionable.  La.  —  State  v. 
Jefferson,  43  La.  Ann.  995,  10  So.  199. 
Mo.  — State  v.  Elvins,  101  Mo.  243, 
13  S.  W.  937.  Tex.  —  McAllister  v. 
State,  56  Tex.  Crim.  188,  120  S.  W. 
420  (where  the  prosecuting  attorney 
said:     "If  you  turn  such  men  as  these 
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but     is     more    often    looked    upon    as    improper,71    and    frequently 
as     calling     for    a     reversal.72      So,     frequently,    it     is     held     un- 


loose, you  will  have  to  risk  the  conse- 
quences"); Howard  v.  State,  53  Tex. 
Crim.  378,  111  S.  W.  1038,  1042  (where 
the  following  language  was  held  not 
reversible:  "Gentlemen  of  the  jury, 
the  time  has  come  to  put  a  stop  to 
murder  in  Shelby  county.  If  you  turn 
this  defendant  loose,  it  will  be  a  dis- 
grace to  your  civilization.  You  should 
not  establish  such  a  precedent  in  your 
county.  With  such  a  man  loose,  your 
lives  as  citizens  are  not  safe");  "Wil- 
son v.  State,  53  Tex.  Crim.  556,  110 
S.  W.  904;  Moore  v.  State  (Tex. 
Crim.),  70  S.  W.  89  (where  the  prose- 
cutor employed  the  following  lan- 
guage: "If  you  do  not  hang  this  man, 
you  ought  to  petition  the  legislature 
to  exempt  Sabine  county  from  capital 
punishment,  and  then  apologize  to 
every  good  citizen  of  Sabine  County 
for  rendering  any  other  verdict,"  and 
there  was  ample  testimony  authoriz- 
ing the  state  to  insist  on  the  infliction 
of  capital  punishment).  Wis.  —  Hoff- 
mann v.  State,  65  Wis.  46,  26  N.  W. 
110,  where  the  prosecuting  attorney 
said:  "It  is  time  such  cases  as  this 
stop  coming  to  the  circuit  court  of 
Kacine  county." 

71.  Mich.  —  People  V.  Tubbs,  147 
Mich.  1,  110  N.  W.  132,  where  the 
prosecutor  said  "that,  if  affairs  of 
this  kind  should  go  unrebuked  and  are 
justified  by  the  verdict  of  a  jury,  each 
man  would  better  protect  himself;  that 
they  would  better  discharge  officers, 
and  buy  ammunition  for  the  purpose 
of  self -protection,"  and  it  was  held 
that  this  language,  being  based  on  the 
evidence,  was  not  reversible  error,  but 
was  in  bad  taste.  Tex.  —  Battles  v. 
State,  53  Tex.  Crim.  202,  109  S.  W. 
195  (a  rape  case,  where  defendant's 
counsel  referred  to  a  case  where  after 
a  man  convicted  of  rape  had  served 
seventeen  years  of  a  life  sentence  and 
then  was  freed  by  the  deathbed  con- 
fession of  the  woman,  and  said:  "Be 
careful  that  you  are  not  the  second 
jury  in  Ellis  county  to  make  an  awful 
mistake  in  this  kind  of  case"); 
Spencer  v.  State,  48  Tex.  Crim.  580, 
90  S.  W.  638  (condemning  the  state- 
ment "that  in  case  the  jury  refuse 
to  visit  the  death  penalty  flat  the  jury 


ought  to  get  up  a  petition  of  the  citi- 
zens of  the  county  to  the  Legislature 
exempting  Nacogdoches  county  from 
capital  punishment.  Nor  to  attempt  to 
frighten  the  jury  into  the  death  pen- 
alty by  stating  if  they  refused  to  visit 
it  on  appellant  that  they  need  not  be 
surprised  if  the  annals  of  Nacogdoches 
county  should  be  written  in  blood," 
but  not  reversing,  the  case  being  a 
clear  one).  Wash.  —  State  v.  Boyce, 
24  Wash.  514,  64  Pac.  719,  where  the 
prosecutor  said  it  was  generally  known 
that  criminals  were  not  punished.  Wis. 
Neumeister  v.  Goddard,  133  Wis.  405, 
113  N.  W.  733,  where  plaintiff's  coun- 
sel remarked:  "I  say  the  time  will 
come  when  you  will  come  up  against 
a  man  like  Hi  Goddard,  and  you  know 
what  kind  of  treatment  you  will  re- 
ceive, and  the  only  hope  of  a  man 
situated  like  Neumeister  is  in  a  jury 
of  12  men  selected  from  the  ordinary 
walks  of  life,"  and  it  was  said  that 
the  use  of  such  language  could  not  be 
too  severely  criticised,  but  the  supreme 
court  refused  to  reverse. 

Especially  where  the  death  penalty 
is  invoked  such  extraneous  appeals 
should  not  be  indulged  in.  Spencer 
v.  State,  48  Tex.  Crim.  580,  90  S. 
W.   638. 

72.  la.  —  State  V.  Calhoun,  72  Iowa 
432,  34  N.  W.  194,  2  Am.  St.  Eep.  252. 
La.  —  State  v.  Blackman,  108  La.  12, 
32  So.  334,  where  this  language  was 
used:  "If  there  is  a  man  on  that 
jury  who  does  not  believe  this  man 
ought  to  be  hung,  then  I  say  he  is  a 
weakling,  not  possessed  of  the  proper 
manhood,  and  is  unfit  to  sit  on  that 
jury."  N.  Y.  —  People  v.  Bissert,  71 
App.  Div.  118,  75  N.  Y.  Supp.  630, 
where,  in  a  prosecution  for  accepting 
a  bribe  from  a  keeper  of  a  house  of 
prostitution,  the  district  attorney 
opened  "to  the  effect  that  it  was  a 
matter  of  common  knowledge  that 
houses  of  prostitution  could  not  be  run 
in  the  city  of  New  York  without  the 
consent  and  approval  of  the  police,  and 
that  the  jurors,  when  they  were  ac- 
cepted, did  not  lay  aside  that  common 
knowledge,"  and  "that,  if  the  jury 
did  not  find  the  defendant  guilty,  they 
would  become  particeps  criminis  'in  the 
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proper   to   appeal   to   the    approval   or   disapproval   of    the   public.''3 

(II.)  Commenting  on  Frequency  of  Crime.  —  It    is    usually    said    to    be 

legitimate,  or  not  prejudicial,  to  refer  to  the  frequency  of  criminal  acts,74 


horrible  crime  of  taking  blood 
money.'  "  And  see  People  v.  Mull, 
167  N.  Y.  247,  60  N.  E.  629,  where 
a  conviction  was  reversed  because  of 
the  prosecutor's  remarks  tending  to 
intimidate  the  jury,  it  being  at  least 
reasonably  doubtful  whether  the  de- 
fendant had  had  a  fair  trial.  Tex.  — 
Puryear  v.  State,  50  Tex.  Crim.  454,  98 
S.  W.  258,  where  the  prosecutor  im- 
plied that  if  a  verdict  of  acquittal  was 
rendered  it  would  be  because  the  jury 
had  been  tampered  with. 

73.  U.  S.— Lowdon  v.  United  States, 
149  Fed.  673,  678,  79  C.  C.  A.  361,  a 
prosecution  for  a  violation  of  the  fed- 
eral bank  act  where  the  attorney  said 
that  if  a  juror  decided  that  the  de- 
fendants were  not  guilty,  when  he  re- 
turned home,  "the  neighbors 
might  conclude  that  the  jingle  of  the 
broken  bankers'  unlawfully  and  ill- 
gotten  gold"  in  his  pocket  had  influ- 
enced his  action  and  decision.  111.  — 
Lake  Erie  &  W.  R.  Co.  V.  Middleton, 
142  111.  550,  32  N.  E.  453;  Sanders  v. 
People,  124  111.  218,  16  N.  E.  81.  Ind. 
Jackson  v.  State,  116  Ind.  464,  19  N. 
E.  330,  where  the  court  refused  to  in- 
struct the  jury  to  disregard  the  re- 
marks, la.  —  State  v.  Busse,  100  N. 
W.  536,  where  counsel  told  of  a  case 
in  a  foreign  jurisdiction  where  one 
juror  of  the  panel  which  acquitted  the 
defendant  afterwards  took  part  in 
lynching  him.  Mo.  —  State  v.  War- 
ford,  106  Mo.  55,  16  S.  W.  886,  27 
Am.  St.  Rep.  322.  N.  Y.  — People  v. 
Fielding,  158  N.  Y.  542,  53  N.  E.  497, 
70  Am.  St.  Rep.  495,  46  L.  R.  A.  641, 
where  the  remarks  used  were  held  to 
constitute  reversible  error  regardless  of 
instructions.  Okla. — Vickers  v.  United 
States,  1  Okla.  Crim.  452,  98  Pac.  467, 
472,  where  the  jury  was  told  that  if 
they  convicted  the  "verdict  will  be 
flashed  across  the  wires  and  be  pub- 
lished in  the  newspapers  throughout 
the  length  and  breadth  of  this  earth, 
and  the  colored  race  themselves  will 
throw  their  hats  in  the  air. ' '  S.  C. — 
Kirby  v.  Western  Union  Tel.  Co.,  77 
S.  C*.  404,  58  S.  E.  10,  122  Am.  St. 
Rep.  580,  where  plaintiff's  counsel  re- I 
marked,  "that  the  newspapers  were  | 
constantly  publishing,  from  New  York  I 
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to  St.  Augustine,  articles  about 
South  Carolina  juries  not  doing  their 
duty  when  trying  criminal  cases." 
Tex.  —  Frederickson  v.  State,  44  Tex. 
Crim.  288,  70  S.  W.  754  (a  rape  case, 
where  the  following  language  was  im- 
properly permitted:  "There  are  many 
communities  and  counties  where  this 
negro  would  have  already  been  mobbed, 
but  the  good  people  of  this  community 
have  chosen  to  let  the  law  take  its 
course,  and  they  expect  you  to  give 
the  defendant  the  highest  penalty"); 
Pearl  v.  State,  43  Tex.  Crim.  189,  63 
S.  W.  1013;  Grosse  v.  State,  11  Tex. 
App.  364. 

Compare  Clark  v.  State,  23  Tex.  App. 
260,  5  S.  W.  115,  where  the  prosecutor 
said  that  seven  as  good  men  as  there 
were  in  the  county  had  assisted  in  em- 
ploying an  assistant  prosecutor. 

74.  Ala.  —  Jackson  v.  State,  136  Ala. 
22,  34  So.  188;  Dollar  v.  State,  99  Ala. 
236,  13  So.  575.     Ga.  —  Brooks  v.  State, 

68  S.  E.  504.  Compare  Thomas  v.  State, 
129  Ga.  419,  59  S.  E.  246  (where  the 
remarks  were  said  to  be  irrelevant  but 
not  ground  for  a  new  trial,  as  no  ob- 
jection was  made  and  no  ruling  of  the 
court  invoked).  111.  —  Siebert  v.  Peo- 
ple, 143  111.  571,  32  N.  E.  431.  Ind. — 
Combs  v.  State,  75  Ind.  215.  Ky.  — 
Austin  v.  Com.,  124  Ky.  55,  98  S.  W. 
295  (wherein  the  statement  that  the 
crack  of  the  pistol,  the  roar  of  the 
shotgun,  and  the  flash  of  the  dirk  had 
made  the  state  notorious  for  crime, 
was  said  to  be  not  unwarranted);  Ball 
v.  Com.,  27  Ky.  L.  Rep.  448,  85  S. 
W.  226;  Arnold  v.  Com.,  21  Kv.  L. 
Rep.  1566,  55  S.  W.  894.  Mo.  — State 
v.  Hyland,  144  Mo.  302,  46  S.  W.  195 
(a  prosecution  for  murder  where  the 
prosecutor  said  that  "crimes  of  this 
character  are  becoming  too  frequent," 
and  the  court  said  this  was  lamentably 
true);  State  v.  Mallon,  75  Mo.  355. 
Tex.  —  Rambo    v.    State    (Tex    Crim.), 

69  S.  W.  163;  Franklin  v.  State,  41 
Tex.  Crim.  21,  51  S.  W.  951. 

Compare:  Ind.  —  Ferguson  v.  State, 
49  Ind.  33.  Kan.  —  State  v.  Shelton, 
6  Kan.  App.  662,  49  Pac.  702,  where 
it  was  said  that  two  members  of  the 
jury  had  suffered  from  thefts  similar 
to    the    one    charged.      Ore.  —  State    v. 
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if  the  defendant  is  not  in  any  way  connected  therewith.75 
(III.)  Urging  Necessity  for  Lynch  Law. —  It  is  improper  for  counsel 
in  argument  to  tell  the  jury  that  it  is  necessary  for  the  people  to 
take  the  law  into  their  own  hands,76  or  to  advocate  the  propriety  of 
mob  violence  in  certain  cases.77 

(IV.)  Asking  Jurors  To  Assume  Position  of  Plaintiff  or  Prosecuting  Witness. 
An  appeal  to  the  jurors  to  place  themselves  in  plaintiff's  position 
when  weighing  the  evidence  is  not  so  inconsistent  with  legal  fairness 
as  to  call  for  a  reversal.78  But  an  appeal  for  a  conviction  in  a  crim- 
inal case  on  the  ground  that  at  some  time  one  of  the  jurors  might 
be  placed  in  the  position  of  prosecuting  witness  is  improper.79 

8.  Comments  on  Failure  To  Produce  Evidence.  —  a.  In  Civil  Cases. 
(I.)  In  General.  —  The  general  rule  is  that  where  evidence  is  especial- 
ly within  the  knowledge  and  possession,80  or  when  witnesses  are  pe- 


Blodgett,  50  Ore.  329.  92  Pac.  820. 
Tex.  —  Stevison  v.  State,  48  Tex.  Crim. 
601,  89  S.  W.  1072.  where  it  was  said 
to  be  improper  to  refer  to  the  great 
number  of  murder  cases  on  the  docket. 

75.  Ky.  —  Ball  V.  Com..  27  Ky.  L. 
Kep.  448,  85  S.  W.  226.  Tex.  — John- 
son v.  State  (Tex.  Crim.),  50  S.  W. 
343.  Wyo.  —  Smith  v.  State.  17  Wyo. 
481,  101   Pac.   847. 

76.  Idaho.  —  State  f.  Harness,  10 
Idaho  18,  76  Pac.  788.  Ind.  —  Fergu- 
son v.  State,  49  Ind.  33.  Miss. —  Har- 
ris r.  State.  50  So.  626.  Mo.  —  State 
v.  Jackson,  95  Mo.  623.  8  S.  W.  749; 
State  v.  Cook,  132  Mo.  App.  167,  112 
S.  W.  710.  Tenn.  —  Scott  v.  State,  75 
Tenn.  232.  Tex.  —  Powell  r.  State 
(Tex.  Crim.),  70  S.  W.  218;  Parker  V. 
State,  43  Tex.  Crim.  526.  67  S.  W.  121 
(where  it  was  said  that  the  following 
language  called  for  an  instruction : 
"Gentlemen  of  the  jury,  we  have  what 
is  known  as  'mob  law'  in  this  country, 
and  in  my  mind  the  failure  to  enforce 
the  law  is  the  cause  of  mob  law. 
Sometimes  jurors  acquit  a  defendant 
who  is  guilty,  and  when  the  evidence 
shows  he  is  guilty;  and  before  they 
get  out  of  the  courtyard  they  say  that 
the  reason  we  have  mob  law  in  this 
country  is  because  the  officers  fail  to 
enforce  the  law.  And  I  want  to  tell  you 
that  it  is  my  opinion  that  it  is  the 
failure  of  the  juries  to  enforce  the  law 
and  do  their  duty  that  causes  mob  law, 
and  not  the  officers"). 

77.  Smith  v.  State,  44  Tex.  Crim. 
137,    68    S.   W.   995,    100    Am.    St.    Eep. 


819,  a  rape  case,  where  the  prosecutor 
said  that  he  was  surprised  that  the  case 
had  been  brought  into  court;  that  it 
ought  not  to  have  been;  and  there  was 
a  reversal  regardless  of  a  reprimand 
and  instructions. 

78.  Ark.  — St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Boback,  71  Ark.  427,  75  S.  W. 
473.  Cal.  —  See  Hale  v.  San  Bernar- 
dino Yah  Tract.  Co..  156  Cal.  713,  106 
Pac.  S3.  Mo.  —  Orscheln  v.  Scott,  106 
Mo.  App.  583,  80  S.  W.  982.  N.  H.  — 
Aldrich  v.  Concord  &  M.  B.  Co.,  67  X. 
H.  380.  36  Atl.  252,  where  the  plain- 
tiff's counsel  asked  the  jury  not  to  be 
"niggardly"  in  the  assessment  of  his 
client's  damages,  because  they  might 
some  time  appreciate  niggardliness 
through   personal    experience. 

79.  State  v.  Caveness,  78  N.  C.  484, 
where  judgment  was  reversed  on  other 
grounds,  the  court  having  reprimanded 
counsel. 

80.  Ala.  —  Jordan  r.  Austin,  161 
Ala.  585,  50  So.  70.  Ky.  —  Berger  t?. 
Standard  Oil  Co..  126  Kv.  155,  103  S. 
W.  2-15.  11  L.  B.  A.  (N.  =  I  Mass. 
Sayles  V.  Quinn,  196  Mass.  492,  82  X. 
E.  713.  Mo. —  Evans  r.  Hospes,  167 
Mo.  342,  67  S.  W.  285.  N.  H.  —  Lee 
V.  Dow.  73  X.  H.  101,  59  Atl.  374,  fail- 
ure to  produce  depositions  as  to  plain- 
tiff's character  from  his  home.  Tex. 
Kettler  Brass  Mfg.  Co.  v.  O'Xeil  (Tex. 
Civ.  App.),  122  S.  W.  900;  Hill  v. 
Houser  (Tex.  Civ.  App.),  115  S.  W. 
112.  Vt.  — Bushey  r.  Northrop,  78  Vt. 
430.  62  Atl.  1015;  Blaisdell  v.  Davis, 
72  Vt.  295,  48  Atl.  14. 
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culiarly  within  the  control,81  of  a  party,  unfavorable  inferences  from 
the  non-production  of  such  evidence  or  witnesses  may  be  urged  in 


81.  Cal.  —  Sesler  v .  Montgomery,  19 
Pac.  686.  Ga.  — Western  &  A.  E.  Co. 
r.  Morrison,  102  Ga.  319,  29  S.  E.  104, 
66  Am.  St.  Rep.  173,  40  L.  R.  A.  84. 
111.  —  Consolidated  Coal  Co.  v.  Schei- 
ber,  65  111.  App.  304,  affirmed  in  167  111. 
539,  47  N.  E.  1052.  la.  —  Bettis  v.  Chi- 
cago, etc.  R.  Co.,  131  Iowa  46,  108  N. 
W.  103;  VanSlyke  v.  Chicago,  etc.  R. 
Co.,  80  Iowa  620,  45  N.  W.  396  (citing 
1  Greenl.  Ev.,  §  37;  1  Phil.  Ev.,  §§  602, 
639;  2  Whart.  Ev.,  §  1206).  Ky.  —  Ber- 
ger  v.  Standard  Oil  Co.,  126  Ky.  155, 
103  S.  W.  245,  11  L.  R.  A.  (N.  S.)  238; 
Covington  V.  Bostwick,  26  Kv.  L.  Rep. 
780,  82  S.  W.  569.  Mass.  —  McKim  v. 
Foley,  170  Mass.  426,  49  N.  E.  625; 
Lynch  v.  Peabody,  137  Mass.  92.  Mich. 
Dahrooge  v.  Pere  Marquette  R.  Co.,  144 
Mich.  544,  108  N.  W.  283;  Airikainen 
v.  Houghton  County  St.  R.  Co.,  138 
Mich.  194,  101  N.  W.  264  (where  no  ef- 
fort had  been  made  to  secure  the  at- 
tendance of  absent  witnesses,  qualified 
to  testify,  and  one  of  plaintiff's  wit- 
nesses had  been  severely  criticised  by 
opposing  counsel);  Cavanagh  v.  River- 
side Tp.,  136  Mich.  660,  99  N.  W.  876 
(citing  other  local  cases) ;  Cook  v. 
Standard  Life  &  Ace.  Ins.  Co.,  86  Mich. 
554,  49  N.  W.  474.  Minn.  —  White- 
head v.  Wisconsin  Cent.  R.  Co.,  103 
Minn.  13,  114  N.  W.  254.  Mo. — 
Huckshold  v.  St.  Louis,  etc.  R.  Co.,  90 
Mo.  548,  2  S.  W.  794;  Stagner  v.  City 
of  Rich  Hill,  119  Mo.  App.  281,  95  S. 
W.  957.  Neb.  —  Chicago,  etc.  R.  Co. 
v.  Krayenbuhl,  70  Neb.  766,  98  N.  W. 
44.  N.  H.  —  Lambert  V.  Hamlin,  73 
N.  H.  138,  59  Atl.  941  (citing  other 
local  cases);  Storv  v.  Concord,  etc.  R. 
Co.,  70  N.  H.  364,  48  Atl.  288.  N.  C.  — 
City  Nat.  Bank  v.  Bridgers,  114  N.  C. 
383,  19  S.  E.  666;  Grubbs  v.  North  Car- 
olina Home  Ins.  Co.,  108  N.  C.  472,  13 
S.  E.  236,  23  Am.  St.  Rep.  62;  Good- 
man v.  Sapp,  102  N.  C.  477,  9  S.  E. 
483.  Tex.  — Houston  E.  &  W.  T.  R. 
Co.  V.  Boone  (Tex.  Civ.  App.),  131  S. 
W.  616;  Freeman  v.  Vetter  (Tex.  Civ. 
App.),  130  S.  W.  190  (where  plaintiff 
called  attention  to  defendant's  failure 
to  produce  as  a  witness  defendant's 
salaried  surgeon) ;  Gray  v.  Burk,  19 
Tex.  228.  Vt. —  McKinstry  V.  Collins, 
74  Vt.  147,  52  Atl.  438  (citing  many 
local  cases) ;  In  re  McCabe  's  Will,  73 
Vt.  175,  50  Atl.  804.     Wash.  —  Mitchell 
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v.  Tacoma  R,  &  M.  Co.,  9  Wash.  120. 
37    Pac.    341.      W.    Va.  — Robinson    v. 

Woodford,  37  W.  Va.  377,  16  S.  E.  602, 
citing  1  Greenl.  Ev.,  §  51a,  note  (ed. 
15).  Wis.  —  Kircher  r.  Milwaukee 
Mechanics'  Mut.  Ins.  Co.,  74  Wis.  470, 
43  N.  W.  487,  5  L.  R.  A.  779;  Baker  v. 
State,  69  Wis.  32,  33  N.  W.  52. 

Judicial  Statement  of  Rule.  —  In 
Missouri  Pac.  R.  Co.  r.  White,  80  Tex. 
202,  15  S.  W.  808,  the  court  said:  "It 
is  customary  to  permit  attorneys  to 
comment  upon  the  absence  of  witnesses 
or  their  non-production  when  they  are 
shown  to  be  cognizant  of  the  facts 
in  issue.  It  is  a  mere  matter  of  argu- 
ment, and  may  be  discussed  by  either 
side,  trusting  to  the  good  sense  of  the 
jury  to  properly  estimate  the  value  of 
such  arguments."  See  also  Houston,  E. 
&  W.  T.  R.  Co.  v.  Boone  (Tex.  Civ. 
App.),   131   S.  W.   616. 

Duty  of  Calling  Witness  Must  Ap- 
pear. —  In  Cavanagh  v.  Riverside  Tp., 
136  Mich.  660,  99  N.  W.  876,  which 
was  an  action  for  personal  injuries 
on  a  highway,  it  was  said  that  the  bur- 
den was  upon  plaintiff  to  prove  that 
defendant 's  overseer  had  notice  of  the 
defective  condition  of  the  road.  To 
like  effect,  see  Bendetson  v.  Moody, 
100  Mich.  553,  59  N.  W.  252. 

Where  a  party  employs  the  usual 
means  to  secure  a  witness'  attendance 
and  fails,  comment  upon  his  absence 
i3  improper.  Mitchell  v.  Tacoma  R.  & 
M.  Co.,  9  Wash.  120,  37  Pac.  341.  And 
see  Airikainen  v.  Houghton  County  St. 
R.  Co.,  138  Mich.  194,  101  N.  W.  264. 

Agreement  With  Court  Not  To  Call 
Witness,  Immaterial.  —  "If  for  any 
reason  a  party  to  a  suit  chooses  to 
agree  with  the  court  that  he  will  not 
call  a  particular  witness,  the  other 
party  is  not  to  be  thereby  deprived 
of  his  right  to  comment  upon  the  omis- 
sion to  call  the  witness.  Were  the 
rule  otherwise,  a  party  possessing  a 
knowledge  of  facts  unfavorable  to  his 
side  of  the  case,  might  always  shield 
his  omission  to  testify  from  criticism, 
by  stipulating  with  the  court  in  ad- 
vance, that  he  will  not  offer  himself 
as  a  witness  on  the  trial."  Hurd  v. 
Marple,   10  111.  App.  418. 

Failure  to  call  the  wife  of  a  party 
as  a  witness  may  be  commented  upon. 
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argument,  when  it  is  shown  that  the  former  is  important  and  ma- 
terial, or  that  the  latter  are  cognizant  of  the  facts  in  issue.  How- 
ever, "it  is  only  when  a  party  has  introduced  evidence  upon  an  issue 
raised  in  the  case  by  his  own  evidence  that  a  presumption  arises 
against  him  for  a  failure  to  produce  evidence  peculiarly  within  his 
knowledge  and  possession."82  And  so  if  one  side  takes  a  deposition 
and  does  not  put  it  in  evidence,  the  other  side  may  comment  on  that 
fact.83  But  where  a  witness  is  summoned  and  does  not  appear,  and 
no  affidavit  is  filed  by  the  party  as  to  what  the  absent  witness  would 
have  testified  to,  his  opponent  has  no  right  to  argue  that  the  testi- 
mony of  such  witness  would  have  been  favorable  to  himself.84 

A  party  when  confronted  with  a  new  issue,  during  the  course  of  a 
trial,  caused  by  an  amendment  to  the  pleadings,  by  his  opponent, 
may  properly  suggest,  by  way  of  argument,  that  his  failure  to  proffer 
further  evidence  upon  the  particular  issue  may  be  accounted  for  by 
the  fact  that  it  was  raised  at  a  time  when  he  could  not  conveniently 
do  so,  since  he  may  prefer  to  elect  to  conclude  the  trial  with  such 
evidence  as  may  be  at  hand  rather  than  to  ask  for  a  continuance 
for  the  purpose  of  procuring  more.85 

Court's  Discretion.— According  to  some  authorities,  the  trial  court 
is  vested  with  a  discretion  as  to  how  far  it  will  allow  counsel  to  go 
in  commenting  on  the  non-production  of  witnesses.86     It  has  been 
said  that  greater  caution  undoubtedly  should  be  used  in  permitting 
any  such  comment  where  the  witnesses  are  experts.87 


Carpenter  v.  Railroad  Co.,  13  App.  Div. 
328,  43  N.  Y.  Supp.  203. 

Where  employes  are  summoned  and 
placed  under  the  rule  by  a  defendant 
Tailroad  company  sued  for  the  death  of 
a  fellow  employe,  and  are  then  not 
placed  on  the  stand,  thus  placing  the 
plaintiff  at  some  disadvantage  in  do- 
ing so  himself,  it  appearing  that  such 
witnesses  were  in  a  position  at  the 
time  of  the  death  to  know  something 
of  importance  in  connection  therewith, 
comment  by  plaintiff's  counsel  to  the 
effect  that  defendant  used  all  means 
to  prevent  light  being  shed  on  the  cir- 
cumstances was  legitimate.  Houston 
E  &  W.  T.  E.  Co.  v.  Boone  (Tex.  Civ. 
App.),  131  S.  W.  616. 

82.  In  McDuffee's  Admx.  r.  Boston 
&  M.  R.  Co.,  81  Vt.  52,  69  Atl.  124,  130 
Am.  St.  Rep.  1019,  which  was  an  action 
for  the  negligent  death  of  a  servant, 
defendant  went  to  the  jury  on  the  case 
made  by  the  plaintiff. 

83.  Robinson  r.  Woodford,  37  W. 
Va,  377,  16  S.  E.  602. 

84.  Louisville  R.  Co.  V.  Sheehan,  27 
Kv.  L.  Rep.  449,  85  S.  W.  688,  where 
the  error  was  cured  by  an  instruction 

49 


to  the  jury  to  disregard  the  statement. 

85.  8a vies  v.  Quinn,  196  Mass.  492, 
82  N.  E.  713. 

86.  Ledford  v.  Emerson,  141  N.  C. 
596,  54  S.  E.  433;  City  Nat.  Bank  V. 
Bridgers,  114  N.  C.  383,  19  S.  E.  666; 
Robinson  r.  Woodford,  37  W.  Va.  377, 
16  S.  E.  602. 

' '  The  practice  of  permitting  counsel 
to  comment  on  the  failure  of  the  op- 
posing party  to  call  witnesses  to  facts 
needs  to  be  used  with  caution,  and 
such  comments  should  be  permitted 
only  where  it  appears  that  the  wit- 
nesses could  have  been  procured,  and  it 
is  a  fair  inference  from  the  conduct 
of  the  party,  under  all  the  circum- 
stances, that  he  knew  or  believed  that 
the  testimony  of  the  witnesses  would 
be  adverse,  and  for  that  reason  did 
not  produce  them."  McKim  v.  Foley, 
170  Mass.  426,  49  N.  E.  625. 

87.  "Before  experts  can  testify 
they  must  first  be  found  qualified  by 
the  presiding  justice,  and  that  a  party 
never  can  know  with  certainty  whether 
persons  whom  he  has  consulted  as  ex- 
perts will  be  found  qualified,  and  it 
is    argued    that    in    the    present    case 
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(II.)  Incompetent,  or  Immaterial  Evidence. —  Where  the  evidence  with- 
held is  entirely  incompetent,88  or  immaterial89  to  the  issues  involved, 
comment  thereon  is  improper.    Thus  argument  deducing  an  unfavor- 


there  was  no  evidence  offered  that  the 
alleged  experts  were  qualified  to  ex- 
press any  opinion  upon  the  yeuuineness 
of  the  signature  which  was  in  dispute 
It  also  may  be  suggested  that  ordinar- 
ily courts  do  not  compel  the  attendance 
of  experts  upon  payment  of  the  statu 
tory  fee  for  witnesses,  and  it  may  be 
that  a  party  cannot  afford  the  ex- 
pense of  procuring  their  attendance; 
and  sometimes  when  called,  they  have 
no  very  definite  opinions  which  they 
are  willing  to  express."  McKim  v. 
Foley,  170  Mass.  426,  49  N.  E.  625, 
wherein  the  court  further  said:  "But 
it  may  happen  that  the  experts  were 
well  known,  and  have  been  present 
in  court,  and  have  been  consulted  fre- 
quently by  a  party  and  his  counsel 
during  the  trial,  and  yet  they  are  not 
called.  In  such  a  case,  and  in  others 
which  can  easily  be  supposed,  it  might 
be  a  fair  inference  that  the  party  did 
not  call  them  as  witnesses  because  he 
knew  their  testimony  would  be  ad- 
verse. In  such  matters  a  good  deal 
must  be  left  to  the  discretion  of  the 
justice  presiding  at  the  trial." 

88.  Shaw  v.  Gilbert,  111  Wis.  165, 
86  N.  W.  188,  where  reference  was 
wrongly  made  to  defendant's  nonpro- 
duction  of  letters,  which,  if  offered, 
might  have  been  excluded  as  self-serv- 
ing declarations. 

In  Sullivan  v.  Seattle  Electric  Co.,  51 
Wash.  71,  97  Pac.  1109,  130  Am.  St. 
Rep.  1082,  an  action  to  recover  dam- 
ages for  a  death  wherein  it  appeared 
that  deceased  was  intoxicated  at  the 
time  of  his  death  and  it  was  said  that 
plaintiff's  counsel  should  not  have  been 
permitted  to  refer  to  defendant's  fail- 
ure to  offer  proof  that  deceased  was 
a  drunkard,  since  the  general  charac- 
ter of  deceased  for  sobriety  was  not 
an  issue  in  the  case  and  it  was  not 
competent  for  defendant  to  offer  such 
proof. 

89.  la.  —  Bettis  v.  Chicago,  etc.  B. 
Co.,  131  Iowa  46,  108  N.  W.  103,  but 
a  new  trial  was  not  granted.  Mich.  — 
Cook  v.  Standard  Life  &  Ace.  Ins.  Co., 
86  Mich.  554,  49  N.  W.  474.  Wis. — 
Montavne  v.  Northern  Electrical  Mfg. 
Co.,  127  Wis.  22,  105  N.  W.  1043  (an 
action  for  injuries  to  a  servant  alleged 
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to  have  been  caused  by  a  defective 
machine,  wherein  it  was  held  reversible 
error  for  plaintiff's  counsel  to  comment 
on  the  non-production  of  the  machine 
in  court,  the  court,  jury  and  counsel 
for  both  parties  having  viewed  and  in- 
spected the  machine  in  the  shop,  and 
the  plaintiff  not  having  called  for,  nor 
the  defendant  offered,  it  in  evidence), 
citing  Wigmoie  on  Ev.,  §  285  ct  seq.  and 
cases. 

Materiality  Must  Appear.  —  In  Fitz- 
patrick  V.  Bank  of  Montgomery,  127 
Ala.  589,  29  So.  16,  an  action  on  a 
note  given  by  a  husband  and  wife  in 
renewal  of  other  notes,  the  suit  was 
dismissed  as  to  the  former  who  was 
not  served  with  process  and  the  latter 
proceeded  against  as  principal.  The 
evidence  was  conflicting  as  to  who  was 
the  principal  obligor.  In  addressing 
the  jury  plaintiff's  attorney  stated 
that  the  notes  for  which  the  one  sued 
on  was  given  in  renewal  were  pre- 
sumed to  be  in  the  hands  of  the  de- 
fendant and  that  the  fact  that  she  did 
not  produce  them  could  be  considered 
as  evidence  against  her.  The  court 
said:  "There  is  no  presumption,  in 
the  absence  of  evidence  to  the  con- 
trary, that  the  notes,  the  ones  re- 
newed and  the  other  given  in  their 
places, — were  not  alike,  as  to  makers 
and  parties,  and  what  they  showed  on 
their  face  as  to  their  relations.  We 
are  at  a  loss  to  discover  of  what  avail 
against  defendant,  and  in  favor  of 
plaintiff,  the  nonproduction  of  the  re- 
newed notes  had,  so  that  counsel  would 
be  justified  in  urging  the  facts  of 
their  nonproduction,  as  one  the  jury 
could  consider  as  a  fact  in  the  case  as 
evidence  against  defendant  on  the 
question  of  her  suretyship.  It  is  urged 
by  counsel  for  plaintiff,  that  if  defend- 
ant had  produced  the  other  notes,  it 
might  have  appeared  her  name  was 
signed  first  on  them,  but  that  fact,  as 
we  have  seen,  without  more,  would  not 
prove  her  suretyship.  Furthermore,  as 
to  that  matter,  her  name  appeared 
first  on  the  note  sued  on,  and  the  de- 
fendant, being  present  in  court  and 
examined  as  a  witness  in  her  own  be- 
half, was  not  questioned  by  plaintiff 
as  to  the  contents  of  the  former  notes, 
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able  inference  against  a  party  for  failure  to  produce  a  witness  whose 
testimony  would  be  simply  cumulative  is  not  justifia' 

A  party  cannot  make  evidence  for  himself  by  placing  inadmissible  doc- 
uments in  the  possession  of  the  other  party,  with  a  waiver  of  objec- 
tion, and  then  commenting  on  the  latter 's  failure  to  use  them." 

(III.)  Where  Evidence  or  Witnesses  Equally  Accessible. —  It  is  not  per- 
missible for  counsel  to  commenl  ie  failure  of  his  opponent  to 
examine  a  witness  who  was  as  accessible  to  one  party  as  the  other.92 
But  if  a  defendant  causes  one  of  its  employes,  who  had  excellent 
opportunity  for  knowing  the  truth,  to  be  present  in  court,  but  does 
not  examine  him,  his  presence  being  known  to  the  plaintiff,  plain- 
tiff's counsel  may  properly  comment  on  defendant's  failure  to  ex- 
amine the  witness.03 

(IV.)  Failure  To  Testify  Based  on  Right-— (A.)  The  Rule. —  In  a  civil 
case  defendant's  claim  of  his  constitutional  right  to  refuse  to  testify 
may  generally  be  commented  upon  in  argument.94  If,  however, 
plaintiff  can  testify  only  with  defendant's  consent,  comment  by  de- 

nor  had  she  been  notified  to  produce 
them.  The  legal  principal  announced 
by  counsel,  which  the  court  refused 
to  exclude  on  objection  and  exception 
of  defendant,  was  incorrect,  and  cal- 
culated to  prejudice  the  jury  against 
her.  For  this  error,  the  judgment  must 
be  reversed  and  the  cause  remanded." 

90.  Jordan  r.  Austin,  161  Ala.  585, 
50  So.  70  (wherein  the  court  said, 
citing  Jones  on  Ev.,  §  18,  that  it 
might  be  when  the  comment  relates  to 
a  non-produced  witness,  who  could  only 
support  an  examined  witness  as  to  an 
immaterial  fact,  it  would  be  error 
without  injurv);  Louisville  6c  X.  R. 
f'o.  V.  Sullivan  Timb.  Co.,  126  Ala.  95, 
27  So.   760. 

Compare  Louisville  St.  R.  Co.  P. 
Brownfield,  29  Ky.  L.  Rep.  1097,  96  S. 
W.  912,  where  the  court  said  that  it 
was  not  prepared  to  say  that  the  re- 
marks employed  were  either  improper 
or  prejudicial. 

91.  Blaisdell  V.  Davis,  72  Vt.  295,  48 
Atl.  14. 

92.  Ala.  —  Barnett  r.  State,  51  So. 
299;  Jordan  r.  Austin,  161  Ala.  585,  50 
So.  70  (citing  manv  local  cases) ;  Hund- 
ley V.  Chadick,  109  Ala.  575,  19  So. 
845.  Ark.  —  Industrial  Mut.  Indem. 
Co.  V.  Perkins,  81  Ark.  87,  98  S.  W.  709, 
a  reference  to  the  non-production  of 
an  agent  who  was  not  at  the  time  of 
trial  in  the  employ  of  the  other  party, 
new  trial  granted.  Mich.  —  Malone  V. 
Gates,  87  Mich.  332,  49  X.  W.  638,  if 
it  is  argued  that  such  failure  has  any 
bearing  against  the  case  of  the  party 


so  failing.  Tex.  —  St.  Louis  South- 
western R.  Co.  V.  Garber  (Tex.  Civ. 
App.),  108  S.  W.  742.  Vt.  — Sears  r. 
Duling,  79  Vt.  334,  65  Atl.  90  (citing 
a  long  line  df  local  cases);  In  re  Me- 
\s  Will,  73  Vt.  175,  50  Atl.  804. 

93.  Western  &  A.  R.  Co.  r.  Morri- 
son, 102  Ga.  319,  29  S.  E.  104,  66  Am. 
St.  Rep.  173,  40  L.  R.  A.  84,  Simmons, 
C.   J.,   dissenting. 

94.  "The  plaintiff  in  a  civil  action 
has  rights,  as  well  as  the  defendant; 
and  one  of  these  rights  i3  to  secure 
evidence  to  support  his  cause  in  court, 
even  to  calling  upon  the  defendant  as 
a  witness  to  supply  it.  It  has  always 
been  the  rule  in  civil  actions  that  the 
failure  of  a  party  to  the  suit,  when 
present  at  the  trial,  to  testify  as  to  a 
fact  in  issue;  furnished  legitimate 
ground  of  comment  in  argument  to  the 
jury  by  the  opposite  party.  The  de- 
fendant availed  himself  of  his  consti- 
tutional ri.:'ht  of  refusal  to  answer  on 
the  ground  stated,  and  he  had  his  bene- 
fit and  protection  from  prosecution  in 
exercising  his  privilege;  but  he  could 
not  expect  to  extend  this  privilege  to 
the  deprivation  of  the  plaintiff  of  his 
right  to  comment  in  argument  on  his 
silence,  no  matter  upon  what  ground 
he  might  put  it."  Morris  r.  McClellan, 
154  Ala.  639,  45  So.  641.  And  see  Phil- 
lips v.  Chase,  201  Mass.  414,  87  X.  E. 
755,  131  Am.  St.  Rep.  406  (citing  many 
eases);  MeCooe  V.  Dighton,  S.  &  v 
R.  Co.,  173  Mass.  117.  53  X.  E.  133. 
Compare  Carne  V.  Litchfield,  2  Mich. 
340.      But    see    William    Laurie    Co.    r. 
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fendant's  counsel  on  his  failure  to  testify  without  such  consent  is 
improper.95 

(B.)  Attending  Physician.  —  Many  decisions  declare  that  adverse 
counsel  have  a  right  to  comment  on  the  failure  of  a  party  to  avail 
himself  of  the  testimony  of  his  physician,  relating  to  privileged  com- 
munications.90 In  negligence  cases  it  has  been  held  proper  for 
plaintiff's  counsel  to  comment  on  defendant's  failure  to  call  physi- 
cians who  had  examined  plaintiff;97  but  there  is  authority  for  the 
proposition  that  comment  upon  a  party's  failure  to  avail  himself  of 
the  testimony  of  his  physician  is  improper.98 

(V.)  Party's  Failure  To  Testify. —  It  is  fairly  within  the  latitude 
allowed  counsel  to  call  attention  to  the  fact  that  a  party  to  the  action 
has  failed  to  take  the  stand  in  his  own  behalf,  or  to  explain  such 


McCullough  (Ind.),  90  N.  E.  1014; 
Freeman  v.  Fogg,  82  Me.  408,  19  Atl. 
907  (where  it  was  held  that  where  by 
rule  of  court  attorneys  may  testify  in 
causes  in  which  they  are  engaged  by 
leave  of  court,  and  without  such  leave 
by  afterwards  withdrawing  from  the 
trial,  it  is  improper  to  comment  upon 
the  omission  of  a  party  to  call  his  own 
counsel). 

95.  Wright  V.  Davis,  72  N.  H.  448, 
57  Atl.  335,  a  suit  against  an  executrix. 

96.  Mich.  —  Cooley  v.  Foltz,  85 
Mich.  47,  48  N.  W.  176.  See  Vergin 
V.  City  of  Saginaw,  125  Mich.  499,  84 
N.  W.  1075.  Mo.  — Evans  v.  Town  of 
Trenton,  112  Mo.  390,  20  S.  W.  614, 
where,  however,  the  court  discounte- 
nanced such  language  as  that  plaintiff 
knew  these  doctors  "would  show  what 
a  robbery  her  claim  was.  She  knew 
they  would  say  she  was  not  injured. ' ' 
N.  H.  — -Bullard  v.  Boston  &  M.  E.,  64 
N.  H.  27,  5  Atl.  S38.  10  Am.  St.  Rep. 
367.  N.  Y.  —  Brotherton  v.  Barber 
Asphalt  Pav.  Co.,  117  App.  Div.  791, 
102  N.  Y.  Supp.  1089,  where  the  plain- 
tiff on  cross-examination  sought  to  ex- 
plain the  absence  of  her  phvsicians. 

97.  Wilkins  V.  City  of  *  Flint,  128 
Mich.  262,  87  N.  W.  195,  relying  upon 
Vergin  V.  City  of  Saginaw,  125  Mich. 
499,  84  N.  W.  1075. 

98.  William  Laurie  Co.  V.  McCul- 
lough (Ind.),  90  N.  E.  1014  (citing 
many  cases  from  various  jurisdictions, 
disapproving  the  holding  to  the  con- 
trary in  the  case  of  City  of  Warsaw  V. 
Fisher,  24  Ind.  App.  46,  55  N.  E.  42)  ; 
Kiehlhoefer  v.  Washington  Water 
Power  Co.,  49  Wash.  646,  96  Pac.  220 
(citing  local  cases). 

Decisions  Based  on  Grounds  of  Public 
Policy.  — ' '  The    statute    which   forbids 
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a  physician  to  testify  without  the  con- 
sent of  his  patient  concerning  facts 
which  he  acquires  while  attending  the 
patient  in  a  professional  capacity  is 
founded  upon  principles  of  sound  pub- 
lic policy,  and  a  like  policy  requires 
that  the  enforcement  of  the  rule  on 
the  part  of  the  patient  be  not  taken  as 
a  circumstance  adverse  to  the  patient." 
Kiehlhoefer  r.  Washington  Water 
Power  Co.,  49  Wash.  646,  96  Pac.  220. 
Under  the  Indiana  statute  in  a  will 
contest,  the  physician  who  attended 
the  decedent  may  be  called  to  the 
stand  by  the  administrator,  but  by  the 
contestant  only  with  the  administra- 
tor's consent.  In  Brackney  v.  Fogle, 
156  Ind.  535,  60  N.  E.  303,  in  holding 
improper  a  comment  on  the  adminis- 
trator's failure  to  call  or  permit  con- 
testant to  call  such  physician,  the  court 
said:  "Shall  the  efficiency  of  the 
statute  be  destroyed  by  indirection? 
To  claim  the  protection  of  a  statute 
is  the  legal  right  of  a  patient,  or  his 
representative,  of  no  less  inviolability 
than  any  other  personal  right;  and  it 
is  wholly  inconsistent  with  that  right 
to  say  that  its  exercise  in  a  judicial 
proceeding  shall  be  allowed  to  preju- 
dice the  cause  of  him  who  claims  it. 
The  cases  constituting  the  class  to 
which  Hinshaw  v.  State,  147  Ind.  334, 
47  N.  E.  157,  and  Lee  v.  State  (at  this 
term),  60  N.  E.  299,  belong,  and  which 
are  extensively  collected  in  1  Greenl. 
Ev.  (16th  Ed.),  §  195b,  and  which  hold 
that  it  is  proper  for  counsel  to  com- 
ment upon  the  failure  to  call  acces- 
sible witnesses  who  know,  or  are  sup- 
posed to  know,  about  the  facts  in  con- 
troversy, are  founded  upon  the  single 
presumption    that    the    testimony    such 
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failure,"  even  though  the  party's  refusal  to  testify  was  based  upon 
the  ground  that  his  testimony  might  tend  to  incriminate  him.1 

b.  In  Criminal  Cases.  —  (I.)  In  General.  —  On  the  trial  of  a  criminal 
ease,  the  failure  to  produce  available  witnesses,  the  absence  of  any 
evidence  wilfully  omitted  by  the  state  or  the  accused,  or  that  the 
evidence  suggests,  has  been  wilfully  omitted,  forms  a  predi- 
cate for  any  legitimate  deduction  for2   or  against  the  defendant,* 


absentees  might  give  is  reasonably  pre- 
sumed to  be  prejudicial  to  the  party's 
cause  or  defense,  and  cannot,  there- 
fore, be  accepted  as  authority  in  cases 
where  the  absence  of  the  testimony 
rests  upon  a  confidential  relation,  which 
may  involve  matters  prejudicial  to  the 
character  or  memory  of  the  party,  as 
well  as  to  the  subject-matter  of  the 
suit.  It  is  not  difficult  to  conceive 
cases  wherein  the  testimony  of  a  wit- 
ness would  be  useful  as  affecting  the 
suit,  but  the  statute  invoked  to  pro- 
tect matters  of  graver  concern.  The 
rule  does  not,  therefore,  apply  to  the 
failure  to  call  a  privileged  witness. 
To  sustain  the  rulings  complained  of 
would  amount  to  little  less  than  a  re- 
peal of  the  statute."  It  was  inti- 
mated that  a  different  rule  might  ob- 
tain with  respect  to  personal  injury 
cases  and  the  like,  when  the  party  en- 
titled to  the  privilege  is  the  actor,  and 
gs  his  suit  to  recover  damages 
for  the  particular  subject  protected  by 
the  privilege.  Citing  City  of  Warsaw 
v.  Fisher,  24  Ind.  App.  46,  55  N.  E.  42, 
which,  however,  was  expressly  disnp- 
■  I  in  William  Laurie  Co.  V.  Mc- 
Cullough   (Ind.),  90  N.  E.  1014. 

99.  Ala. —  Morris  v.  McClellan,  154 
Ala.  639,  45  So.  641.  Conn.  —  Hull  v. 
Douglass,  79  Conn.  266,  64  Atl.  351, 
where  it  was  held  legitimate  argument 
to  emphasize  such  failure.  HI.  —  Hurd 
r.  Marple,  10  111.  App.  418.  Mass.— 
Lvneh  v.  Peabody,  137  Mass.  92.  N.  C. 
Ledford  v.  Emerson,  141  N.  C.  596,  54 
8.  E.  433,  citing  local  cases  (and  it 
was  said  that  the  absence  of  defendant 
in  Europe  did  not  alter  the  case  to  his 
advantage,  since  as  far  as  it  appeared 
he  was  voluntarilv  absent);  Hudson  V. 
Jordan.  108  N.  C.  10,  12  S.  E.  1029, 
affirmed,  110  N.  C.  250,  14  S.  E.  741. 
But  see  the  earlier  cases  of  Gragg  V. 
Wagner,  77  N.  C.  246;  Chambers  v. 
Greenwood,  68  N.  C.  274;  Devries  v. 
Phillips,  63  N.  C.  53.  S.  C.  —  Green- 
ville, etc.  E.  Co.  v.  Partlow,   14  Rich. 


L.  237.  Vt.  —  Gilman  v.  Williams,  74 
Vt.  327,  52  Atl.  428. 

But  see  Boyle  V.  Smithman,  146  Pa. 
255,  23  Atl.  397;  an  action  of  a  penal 
character. 

Party's  competency  to  testify  must 
appear  before  an  unfavorable  com- 
ment is  proper.  Wright  v.  Davis,  72 
X.  H.  44S,  57  Atl.  335. 

1.  Morris  v.  McClellan,  154  Ala. 
639,  45  So.  641;  Came  V.  Litchfield,  2 
Mich.  340. 

2.  Morgan  v.  State,  124  Ga.  442,  52 
S.  E.  748;  Battles  V.  State,  53  Tex. 
Crim.  202,  109  S.  W.  195. 

It  is  error  for  the  court  to  give  an 
instruction  which  entirely  eliminates 
from  the  jury's  deliberation  the  effect 
of  such  argument.  Morgan  V.  State, 
124  Ga.  442,  52  S.  E.  7i^ 

Inferences  From  Evidence  in  Gen- 
eral.—  See  supra,  pp.  748,  751. 

3.  U.  S.  —  United  States  v.  Cand- 
ler, 65  Fed.  308.  Ala.  —  Bardin  v. 
State,  143  Ala.  74,  38  So.  833.  Ga. — 
Morgan  V.  State,  124  Ga.  442,  52  S.  E. 
748.  la.  —  State  v.  Fuller,  125  Iowa 
212,  100  N.  W.  1114.  Kan.  — State  V. 
Yordi,  30  Kan.  221,  2  Pac.  161.  Ky. 
Davis  v.  Com.,  121  S.  W.  429;  Lake  v. 
Com.,  31  Ky.  L.  Rep.  1232,  104  S.  W. 
1003.  Mass. — 'Com.  v.  People's  Ex- 
press Co.,  201  Mass.  564,  8S  N.  E.  420, 
131  Am.  St.  Eep.  426,  citing  many  local 
cases;  Com.  v.  McCabe,  163  Mass.  98, 
39  X.  E.  777.  Mich.  —  People  V.  Mc- 
Garry,  136  Mich.  316,  99  N.  W.  147, 
citing  3  Rice  Cr.  Ev.  29,  and  holding 
that  the  rule  applies  to  a  deposition 
taken  but  not  used.  Minn.  —  State  V. 
Sheltrey,  100  Minn.  107,  110  N.  W.  353, 
where  it  was  said  not  to  be  commend- 
able practice,  but  not  necessarily  re- 
versible error,  for  the  prosecutor  to 
comment  on  defendant's  failure  to  call 
certain  witnesses  who  had  been  called 
before  the  grand  jury  but  had  not  tes- 
tified on  the  trial  for  the  state.  Mo.  — 
State  v.  Parker,  172  Mo.  191,  72  S.  W. 
650;  State  V.  Mathews,  98  Mo.  125,  10 
S.    W.    144,    11    S.   W.    1135.      N.    C. — 
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where  the  materiality  and  competency  of  such  evidence  appears;4 
but  in  so  doing  counsel  must  not  go  outside  the  evidence.5  And 
where,  for  the  purpose  of  forcing  a  trial,  the  district  attorney  admits 
that  a  certain  witness  for  the  defense,  if  present,  would  testify  to 
certain  stated  facts,  it  is  improper  for  him,  in  argument,  to  try  to 
raise  a  doubt  in  that  regard,  by  denying  the  existence  of  such  wit- 


State  v.  Goode,  132  N.  C.  982,  43  S.  E. 
502  (citing  other  local  cases);  State  v. 
Costner,  127  N.  C.  566,  37  S.  E.  326,  80 
Am.  St.  Eep.  809;  State  v.  Jones,  77 
N.  C.  520.  But  see  State  v.  Cox,  150 
N.  C.  846,  64  S.  E.  199.  Ore.  —  State 
v.  Mims,  36  Ore.  315,  61  Pac.  888.  Tex. 
Eggleston  v.  State  (Tex.  Crim.),  128  S. 
W.  1105;  Jackson  v.  State,  56  Tex. 
Crim.  28,  117  S.  W.  990;  Battles  v. 
State,  53  Tex.  Crim.  202,  109  S.  W.  195; 
White  v.  State  (Tex.  Crim.),  100  S.  W. 
941.  Wis.  — Lam  Yee  v.  State-,  132 
Wis.  527,  112  N.  W.  425. 

But  see  Blackman  v.  State,  78  Ga. 
592,  3  S.  E.  418,  where  the  defendant 
moved  for  a  continuance  because  of 
the  absence  of  certain  witnesses.  They 
were  sent  for  and  appeared,  but  de- 
fendant failed  to  introduce  them.  The 
prosecutor  argued  the  guilt  of  the 
prisoners  from  his  failure  to  produce 
these  witnesses,  and  this  was  said  to 
be  a  very  damaging  circumstance, 
which  made  a  reversal  necessary. 

The  spiriting  away  of  evidence  may 
be  referred  to  by  counsel  for  the  state 
as  a  reason  why  he  was  not  able  to 
make  proof.  Tabor  v.  State,  52  Tex. 
Crim.  387,  107  S.  W.  1116. 

Non-production  on  examining  trial 
of  evidence  which  formed  the  principal 
defense  on  the  final  trial  is  a  legiti- 
mate subject  for  criticism.  Tweedlo  v. 
State,  29  Tex.  App.  586,  16  S.  W.  544. 

4.  United  States  v.  Candler,  65  Fed. 
308;  Davis  v.  Com.  (Ky.),  121  S.  W. 
429. 

If  the  competency  or  materiality  of 
the  evidence  does  not  appear,  a  com- 
ment on  its  non-production  is  erron- 
eous. People  V.  O'Brien,  68  Mich.  468, 
36  N.  W.  225;  Knox  v.  State,  112  Ga. 
373,  37  S.  E.  416  (where  it  did  not  ap- 
pear that  the  witness  whose  non-pro- 
duction was  commented  on  was  of  suf- 
ficient age).  Compare  Roberts  v.  State, 
122  Ala.  47,  25  So.  238,  a  rape  case, 
where  it  was  said  that  the  court  did 
not  err  in  arresting  a  comment  on  the 


state's  failure  to  produce  the  prose- 
cuting witness'  undergarment  upon 
■which  she  had  stated  there  was  blood, 
the  state  being  under  no  obligation  to 
produce  the  same. 

The  rule  extends  "to  accomplices 
and  other  witnesses  within  their  con- 
trol, or  with  whom  they  are  or  have 
been  closely  associated,  especially 
where  such  witnesses  -are  in  a  position 
to  speak  on  matters  damaging  to  such 
party  already  in  evidence."  People  v. 
McGarry,  136  Mich.  316,  99  N.  W.  147, 
citing  1  Starkie  Ev.  34;  3Starkie  Ev. 
487.  And  see  State  V.  Fitzgerald,  68 
Vt.  125,  34  Atl.  429. 

Failure  To  Call  Father. —  "The  fail- 
ure of  a  defendant  to  place  upon  the 
witness  stand  one  so  closely  related  to 
him  as  his  father,  who  is  shown  to  be 
present,  and  who  must,  in  the  nature 
of  things,  have  been  advised  of  the 
circumstances  of  the  crime  charged,  is 
a  proper  subject  of  comment  and  dis- 
cussion." Jackson  v.  State,  56  Tex. 
Crim.  28,  117  S.  W.  990.  For  an  iden- 
tical case,  see  People  v.  Leonardo,  199 
N.  Y.  432,  92  N.  E.  1060. 

5.  People  v.  Smith,  121  Cal.  355,  53 
Pac.  802  (where  the  district  attorney 
remarked  that  defendant 's  brother, 
who  was  an  eye-witness,  was  not  placed 
on  the  stand  by  the  defense,  and  said 
that  the  presumption  of  law  was  that 
his  testimony  would  have  been  ad- 
verse, and  the  overruling  of  an  objec- 
tion thereto  was  held  material  error, 
there  being  no  evidence  sustaining  the 
statement  of  fact) ;  State  v.  Goode,  132 
N.  C.  982,  43  S.  E.  502  (distinguishing 
local  cases,  and  holding  it  erroneous 
to  refuse  to  cause  the  solicitor  to  de- 
sist from  stating,  in  reply  to  a  com- 
ment by  defendant's  counsel  as  to  the 
non-production  of  a  certain  witness  by 
the  state,  that  they  were  in  the  court 
room,  subpoenaed  by  the  defendant, 
and  could  have  been  called  by  him, 
there  being  no  evidence  of  the  fact). 
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ness,6  or  asserting  that,  if  present,  he  would  not  so  testify,7  or  mis- 
construing the  legal  effect  of  an  affidavit  filed  by  the  defendant  as 
the  depositions  of  absent  witnesses,  the  reading  of  which  is  consented 
to  by  the  commonwealth  ;8  but  it  is  proper  for  him  to  state  that  the 
prosecution  does  not  admit  the  truth  of  a  showing  by  the  defense  as 
to  what  absent  witnesses  would  testify,  but  merely  that  they  would 
vswear  to  that  effect.9  Where  witnesses  are  equally  available  to  both 
the  state  and  the  defense,  unfavorable  comment  upon  their  non- 
production  or  the  failure  to  examine  them  is  unwarranted.10 

Prosecutor's  Comments  on  State's  Witness'  Failure  To  Testify.  —  It  is 
prejudicial  error  for  the  prosecuting  attorney  to  comment  on  the 
fact  that  a  state's  witness  refused  to  testify  on  the  ground  that  his 
testimony  would  tend  to  incriminate  himself,  thereby  inferring  de- 
fendant's guilt,11  in  the  absence  of  a  showing  by  the  record  of  an 
agreement  between  the  witness  and  defendant  not  to  testify.12  But 
where  the  evidence  warrants,  it  is  not  error  for  the  prosecutor  to 
remark  that,  as  to  the  failure  of  a  certain  state's  witness  to  testify, 
no  one  knows  better  than  the  defendant.13  The  state's  attorney,  if 
he  loses  confidence  in  a  witness  who  has  been  subpoenaed,  may  state 
that  fact  in  argument  as  a  reason  for  not  calling  him.14 

(II.)  Defendant's  Failure  To  Produce  Character  Evidence.  —  It  is  gener- 
ally held  to  be  reversible  error  for  the  prosecuting  attorney  to  com- 
ment on  defendant's  failure  to  produce  evidence  showing  his  good 
character  and  draw  therefrom  deductions  as  to  defendant's  guilt,15 


6.  State  P.  Wilson,  124  La.  82,  49 
So.  986. 

7.  Ky.  —  Howerton  v.  Com.,  129  Ky. 
482,  112  S.  W.  606,  citing  many  local 
cases.  Miss.  —  Lee  V.  State,  75  Miss. 
625,  23  So.  62S,  wherein  a  new  trial 
was  granted,  the  court  having  refused 
an  instruction  covering  the  point. 
Mo. —  State  v.  Barham,  82  Mo.  67, 
where  a  new  trial  was  granted. 

8.  Shepherd  v.  Com.,  119  Ky.  931, 
85  S.  W.  191  (where  a  remark  neces- 
sarily inviting  the  inference  that  the 
testimony  of  the  absent  witnesses  was 
not  in  fact,  nor  was  it  to  be  reeeive  1 
by  the  jury  as,  their  evidence,  was 
held  an  abuse  of  privilege) ;  Redmond 
r.  Com..  21  Ky.  L.  Rep.  331,  51  S.  W. 
565  (where  it  was  said  that  the  de- 
fendant was  entitled  to  the  full  benefit 
of  such  statements  contained  in  an  affi- 
davit). 

9.  Smith  v.  State,  142  Ala.  14,  39  So. 
329. 

10.  Ala.  —  Barnett  v.  State,  51  So. 
299;  Hutcherson  V.  State,  50  So.  1027 
(citing    many    local    cases);    Brock    v. 


State,  123  Ala.  24,  26  So.  329.  Cal.  — 
People  v.  Quimby,  6  Cal.  App.  482,  92 
Pac.  493,  which  was  not  reversed  in 
view  of  prompt  and  clear  instructions. 
Vt. —  State  v.  Fitzgerald,  68  Vt.  125, 
34  Atl.  429. 

11.  Beach  v.  United  States,  46  Fed. 
754:  Powers  v.  State,  75  Neb.  226,  100 
N.  W.  332,  121  Am.  St.  Rep.  801. 

12.  State  v.  Harper,  33  Ore.  52!. 
55  Pac.  1075. 

13.  State  v.  Sanderson  (Vt.),  75  Atl 
961,  where  it  appeared  in  evidence  that 
defendant  had  given  the  witness 
money  and  had  taken  her  to  a  railroad 
station.  And  see  Askew  r.  State  (Tex. 
Crim.).  127  S.  W.  1037,  as  to  absence 
of   evidence  to  justify  such  a  remark. 

14.  State  v.  Bradv,  124  La.  951,  50 
So.  806. 

15.  U.  B.  —  McKnight  v.  United 
States,  97  Fed.  208.  38  C.  C.  A.  115, 
citing  1  Bish.  Crim.  Proc,  §  119.  Ga. 
Thompson  r.  State,  17  S.  E.  265;  Ben- 
nett V.  State.  86  Ga.  401,  12  S.  E.  806, 
22  Am.  St.  Eep.  465,  12  L.  R.  A.  449. 
Ind.  — Davis  v.  State,  138  Ind.  11,  37 
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although  there  is  some  authority  to  the  effect  that  such  remarks  consti- 
tute legitimate  argument.111 

(III.)  Failure  of  Accused  To  Testify. —  (A.)  Prosecutor's  Comments. — 
(1.)  Failure  To  Take  Stand. —  (a.)  Statement  of  Rule. —  (aa.)  Under  Statutory 
and  Constitutional  Provisions. —  Under  various  statutes  prohibiting  the 
prosecuting  officer  from  referring  to  an  accused's  failure  to  take  the 
witness  stand  in  his  own  behalf,17  or  declaring  that  the  failure  of  a 


N.  E.  397;  Fletcher  v.  State,  49  Ind. 
124,  19  Am.  Rep.  673.  la.  — State  v. 
Dudley,  126  N.  W.  812  (citing  1  Bisk. 
Crim.  Proc,  §  1119,  as  well  as  many 
cases  from  various  jurisdictions) ;  State 
v.  Williams,  122  Iowa  115,  97  N.  W. 
992;  State  v.  Dockstader,  42  Iowa  436. 
Me.  — State  v.  Tozier,  49  Me.  404; 
State  v.  Upkam,  38  Me.  261.  Mich. — 
People  v.  Evans,  72  Mick.  367,  40  N. 
W.  473.  Miss.  —  Turner  v.  State,  48 
So.  409.  Mo.  — State  v.  Skipley,  174 
Mo.  512,  74  S.  W.  612.  N.  Y.  —  People 
V.  Hinksman,  192  N.  Y.  421,  85  N.  E. 
676;  Ackley  v.  People,  9  Barb.  609. 
Ore.  — State  v.  Blodgett,  50  Ore.  329, 
92  Pac.  820.  Tex. —  Pollard  v.  State. 
33  Tex.  Crim.  197,  26  S.  W.  70. 

16.  State  v.  Davis,  3  Penne.  (Del.) 
220,  50  Atl.  99;  State  v.  McAllister,  24 
Me.  139.  Compare  Coyle  v.  State,  31 
Tex.  Crim.  604,  21  S.  W.  765,  kolding 
suck  remark,  if  improper,  not  prejudi- 
cial error. 

17.  Cal.  —  People  v.  Morris,  3  Cal. 
App.  1,  84  Pac.  463.  Conn.  — State  v. 
Lanyon,  76  Atl.  1095.  Fla.  —  Jackson 
v.  State,  45  Fla.  38,  34  So.  243.  111.  — 
People  v.  McMakon,  244  111.  45,  91  N. 
E.  104;  Quinn  v.  People,  123  111.  333, 
15  N.  E.  46;  Austin  v.  People,  102  111. 
261.  Ind.  — Lee  v.  State,  156  Ind. 
541,  60  N.  E.  299;  Blume  v.  State,  154 
Ind.  343,  56  N.  E.  771;  Long  v.  State, 
56  Ind.  182,  26  Am.  Rep.  19.  la. — 
State  v.  Trauger,  77  N.  W.  336;  State 
V.  Ryan,  70  Iowa  154,  30  N.  W.  397; 
State  v.  Grakam,  62  Iowa  108,  17  N. 
W.  192.  Kan. —  State  v.  Lahore,  80 
Kan.  664,  103  Pac.  106;  State  v. 
Deves,  9  Kan.  App.  886,  61  Pac.  511; 
State  v.  Boyd,  5  Kan.  App.  802,  48 
Pac.  998  (citing  local  cases).  Ky. — 
Barnes  v.  Com.,  101  Ky.  556,  41  S.  W. 
772;  Parrott  v.  Com.,  '20  Ky.  L.  Rep. 
761,  47  S.  W.  452.  Mich.  —  People  v. 
Cahill,  147  Mich.  201,  110  N.  W.  520. 
Minn. —  State  v.  Stoffels,  89  Minn. 
205,  94  N.  W.  675.  Compare,  however, 
State  v.  Ahren,  54  Minn.  195,  55  N.  W. 
959,  where  it  was  held  that  the  error 
was   harmless   in   view   of   the   conclu- 
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siveness  of  the  evidence.  Miss.  —  Har- 
ris v.  State,  50  So.  626;  Hoff  v.  State, 
83  Miss.  488,  35  So.  950,  citing  many 
local  cases.  Mo.  —  State  v.  Buchfelder. 
132  S.  W.  229;  State  V.  McGrath,  228 
Mo.  413,  128  S.  W.  966;  State  v.  New- 
comb,  220  Mo.  54,  119  S.  W.  405;  State 
v.  James,  216  Mo.  394,  115  S.  W.  994 
(citing  many  local  cases) ;  State  V. 
Weaver,  165  Mo.  1,  65  S.  W.  308,  88 
Am.  St.  Rep.  406;  State  v.  Moxley,  102 
Mo.  374,  14  S.  W.  969,  15  S.  W.  556. 
Okla.  —  Brown  v.  State,  106  Pac.  808 
(citing  local  cases) ;  Sturgis  v .  State, 
102  Pac.  57.  Pa.  — Com.  v.  Foley,  24 
Pa.  Super.  414.  Tex.  —  Martinez 
v.  State,  48  Tex.  Crim.  33,  85  S.  W 
1066  (citing  many  local  cases) ;  Wash 
ington  v.  State  (Tex.  Crim.),  77  S.  W 
810;  McCandless  v.  State,  42  Tex 
Crim.  655,  62  S.  W.  745;  Hunt  v.  State 
28  Tex.  App.  149,  12  S.  W.  737,  19  Am 
St.  Rep.  815.  W.  Va.  —  State  v.  Chis 
nell,  36  W.  Va.  659,  15  S.  E.  412. 

The  purpose  of  such  statutes  "is  to 
prevent  the  state  from  asking  tke  jury 
to  draw  an  inference  unfavorable  to 
tke  accused  from  the  fact  tkat  ke  has 
neglected  to  testify.  The  jury  are  to 
be  left  to  draw  their  own  inferences 
without  the  fact  being  commented 
upon."  State  v.  Lanyon  (Conn.),  76 
Atl.  1095. 

A  remark  addressed  to  the  court  in 
the  jury's  absence  does  not  violate 
such  a  statute  prohibiting  reference 
"during  the  trial."  State  v.  Seery, 
129  Iowa  259,  105  N.  W.  511. 

Friendly  as  Well  as  Unfriendly  Com- 
ment Forbidden.  —  In  Yarbrough  v. 
State,  70  Miss.  593,  12  So.  551,  the 
court  said:  "The  word  'comment,'  as 
employed  in  the  statute,  does  not  mean 
to  criticise  or  condemn  or  anathema- 
tize the  accused,  for  his  failure  to  tes- 
tify. It  forbids,  in  unmistakable  lan- 
guage, any  comment,  friendly  or  un- 
friendly. It  forbids  any  remark,  of 
any  ckaracter,  in  any  words,  upon  the 
failure  of  tke  accused  to  testify."  See 
also  Jackson  v.  State,  45  Fla.  38,  34  So. 
243. 
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defendant  to  testify  cannot  create  any  presumption  against  him,18 
or  under  statutory  or  constitutional  provisions  providing,  in  brief, 
that  an  accused  shall  not  be  compelled  to  testify,19  it  is  usually  held 
reversible  error  for  the  prosecutor  to  comment,  in  argument,  on 
the  fact  that  the  defendant  has  not  testified,20  and  in  some  jurisdic- 
tions the  statutes  expressly  provide  for  a  new  trial.21 

The  offender's  intent  is  immaterial;  whether  the  objectionable  re- 
marks are  indulged  in  intentionally  or  inadvertently,  a  new  trial  will 
generally  be  granted.22 


18.  U.  S.  —  Wilson  v.  United  States, 
149  U.  S.  60,  13  Sup.  Ct.  765,  37  L.  ed. 
650;  "Wright  V.  United  States,  108  Fed. 
805,  812,  48  C.  C.  A.  37.  Ark. — 
Stokes  v.  State,  71  Ark.  112,  71  S.  W. 
248.  111.  — Quinn  v.  People,  123  111. 
333,  15  N.  E.  46;  Austin  V.  People,  102 
111.  261.  Ind.  —  Blume  v.  State,  154 
Ind.  343,  56  N.  E.  771;  Long  v.  State, 
56  Ind.  182,  26  Am.  Rep.  19.  Kan.— 
State  v.  Deves,  9  Kan.  App.  886,  61 
Pac.  511;  State  V.  Boyd,  5  Kan.  App. 
802,  48  Pac.  998  (citing  local  cases). 
Ky.  —  Barnes  v.  Com.,  101  Ky.  556,  41 
S.  W.  772;  Parrott  V.  Com.,  20  Ky.  L. 
Rep.  761,  47  S.  W.  452.  La.  —  State 
V.  Marceaux,  50  La.  Ann.  1137,  24  So. 
611.  Me.  — State  v.  Banks,  78  Me 
490,  7  Atl.  269.  Mass. — Com.  v.  Scott. 
123  Mass.  239,  25  Am.  Rep.  87.  Mich. 
People  v.  Hammond,  132  Mich.  422,  93 
N.  W.  1084,  1086.  Minn.  —  State  v. 
Stoffels,  89  Minn.  205,  94  N.  W.  675. 
Compare,  however,  State  v.  Ahem,  54 
Minn.  195,  55  N.  W.  959,  where  it  was 
held  that  the  error  was  harmless  in 
view  of  the  conclusiveness  of  the  evi- 
dence. Mo.  —  State  v.  Newcomb,  220 
Mo  54,  119  S.  W.  405;  State  V.  James, 
216  Mo.  394,  115  S.  W.  994  (citing 
many  local  cases) ;  State  v.  Moxley,  102 
Mo.  374,  14  S.  W.  969,  15  S.  W.  556. 
N.  Y.  —  People  v.  Doyle,  58  Hun  535, 
12  N.  Y.  Supp.  836;  People  V.  Rose,  52 
Hun  33,  4  N.  Y.  Supp.  787.  Okla.— 
Brown  v.  State,  106  Pac.  808  (citing 
local  cases);  Sturgis  v.  State,  102  Pac. 
57.  Pa.  —  Com.  v.  Foley,  24  Pa.  Super. 
414.  S.  D.  —  State  v.  Jones,  21  S. 
D.  469,  113  N.  W.  716  (citing  many 
local  cases);  State  V.  Garrington,  11  S. 
D  178,  76  N.  W.  326.  Tenn.  —  Staples 
V.  State,  89  Tenn.  231,  14  S.  W.  603. 
Tex.  —  Washington  v.  State  (Tex. 
Crim),  77  S.  W.  810;  McCandless  v. 
State,  42  Tex.  Crim.  655,  62  S.  W.  745; 
Hunt  17.  State,  28  Tex.  App.  149,  12  S. 
W.  737,  19  Am.  St.  App.  815.  Wis. — 
Martin  v.  State,  79  Wis.  165,  48  N.  W. 


119,  where,  however,  the  question  was 
not  properly  presented  for  review. 

Implied  inhibition.  —  Such  is  a  stat- 
ute imposing  upon  the  court  the  duty 
to  instruct  the  jury  that  no  inference 
arises  against  the  defendant  by  reason 
of  his  failure  to  testify.  State  v. 
Smokalem,  37  Wash.  91,  79  Pac.  603. 

19.  People  v.  Tyler,  36  Cal.  522; 
State  v.  Howard,  35  S.  C.  197,  14  S.  E. 
481. 

20.  On  a  trial  before  the  court  with- 
out a  jury  such  remarks  are  not  preju- 
dicial. Sherman  v.  People,  210  111.  552, 
71  N.  E.  618. 

Prosecutor  Subject  to  Prosecution 
for  Misdemeanor.  —  In  Iowa  it  is  a 
misdemeanor  to  call  such  a  matter  to 
the  attention  of  the  jury.  State  v. 
Trauger  (Iowa),  77  N.  W.  336;  State 
v.  Baldoser,  88  Iowa  55,  55  N.  W.  97. 

Waiver  of  Right  To  Withdraw  Case. 
In  Blume  V.  State,  154  Ind.  343,  56  N. 
E.  771,  the  court  said:  "In  the  case 
before  us  the  objection  of  the  appellant 
to  the  offensive  remark  of  the  attorney 
for  the  state  was  sustained  as  soon  as 
made,  and  the  court  instantly  charged 
the  jury,  in  clear  terms,  as  to  the  im- 
propriety of  the  remark,  and  their 
duty  to  discharge  from  their  minds  all 
consideration  of  the  fact  that  the  de- 
fendant had  failed  to  testify.  Having 
had  this  ruling  in  his  favor,  the  appel- 
lant, without  further  objection,  and 
without  motion  to  set  aside  the  sub- 
mission and  discharge  the  jury,  pro- 
ceeded with  the  trial.  As  he  adopted 
this  course,  and  took  his  chances  for 
an  acquittal,  he  must  be  held  to  have 
waived  the  right,  even  if  such  right 
existed,  to  withdraw  the  case  from  the 
jury. ' ' 

21.  State  v.  Trauger  (Iowa),  77  N. 
W.  336;  Brown  V.  State  (Okla.),  106 
Pac.  808  (citing  local  cases);  Sturgis 
v.  State  (Okla.),  102  Pac.  57,  71. 

22.  la.  — State    v.    Ryan,    70    Iowa 
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(bb.)  In  the  Absence  of  Statutes.  —  Even  in  the  absence  of  such  stat- 
utes, remarks  regarding  a  defendant's  failure  to  testify  are  usually 
held  improper.23 

(b.)  Application  of  Rule. —  (aa.)  In  General.  —  The  rule  stated  above 
is  not  always  easy  of  application,  since  references  to  an  accused's 
failure  to  testify  are  often  made  in  an  indirect  manner,  which  may 
be  as  damaging  and  practically  as  certain  as  if  it  were  direct  and 
pointed.24 


154,  30  N.  W.  397.  Miss.  —  Reddick  v. 
State,  72  Miss.  1008,  16  So.  490.  Mo. 
State  v.  Snyder,  182  Mo.  462,  82  S.  W. 
12,  31.  Okla.  —  Brown  v.  State,  106 
Pac.  808.  S.  D.  —  State  v.  Bennett,  21 
S.  D.  396,  113  N.  W.  78;  State  v.  Wil- 
liams, 11  S.  D.  64,  75  N.  W.  815. 

Compare,  however,  O'Dell  v.  State, 
120  Ga.  152,  47  S.  E.  577;  Dimmick  v. 
United  States,  121  Fed.  638,  644,  57  C. 
C.  A.  664  (where  the  objectionable  re- 
mark was  withdrawn  with  an  explana- 
tion that  the  prosecutor  meant  no  im- 
proper allusion  and  it  was  said  that  in 
the  absence  of  further  exception  there 
was  no  error). 

In  State  V.  Thompson,  116  La.  829, 
41  So.  107,  it  was  said  that  an  instruc- 
tion "sufficiently  meets  the  require- 
ments of  the  situation,  where  it  ap- 
pears that  in  answer  to  a  question  by 
the  judge  in  effect,  as  to  why  the 
trial  does  not  go  on,  counsel  assisting 
the  district  attorney  informs  the  court 
that  that  officer  has  gone  out,  tempor- 
arily, under  the  impression  that  one 
of  the  defendants  would  take  the  stand 
as  a  witness,  the  answer  being  made 
without  intention  of  commenting  on 
the  fact  that  the  case  for  the  defense 
had  been  closed  without  the  defendant 
referred  to  having  taken  the  stand  as 
a  witness." 

23.  In  the  following  cases  no  refer- 
ence was  made  to  any  statutory  pro- 
visions on  the  subject.  Griffin  v.  State. 
3  Ga.  App.  476,  60  S.  E.  277  (citing 
many  local  cases) ;  Barker  v.  State,  127 
Ga.  276,  56  S.  E.  419  (citing  local 
cases) ;  Caesar  v.  State,  125  Ga.  6,  53 
S.  E.  815. 

In  State  v.  Hull,  18  R.  I.  207,  26 
Atl.  191,  20  L.  R.  A.  609,  such  re- 
marks were  disapproved  but  were  said 
not  to  call  for  a  new  trial,  the  prosecu- 
tor having  prefaced  his  remarks  by 
negativing  his  right  in  the  matter,  and 
no  objection  having  been  made  at  the 
time. 


New  Jersey  Rule.  —  In  Parker  v. 
State,  61  N.  J.  L.  308,  39  Atl.  651 
{affirmed  in  45  Atl.  1092),  the  court 
said:  "Does  our  act,  containing  no 
express  restriction,  impliedly  prohibit 
consideration  and  comment  upon  the 
failure  of  an  accused  to  avail  himself 
of  the  privilege  accorded  to  him?  I 
have  reached  the  conclusion  that  it  does 
not,  in  all  cases.  .  .  .  The  rights 
of  the  accused  are  not  invaded  or  de- 
nied by  proper  comment  on  his  silence. 
There  may  be  cases  in  which  the  evi- 
dence against  the  accused  does  not  di- 
rectly affect  him,  and  a  reply  from  him 
could  not  necessarily  be  expected.  His 
failure  to  offer  himself  as  a  witness 
when  his  testimony  could  not  meet  or 
disprove  any  particular  fact  or  circum- 
stance, and  could  only  consist  of  a 
general  denial  of  guilt,  probably  ought 
not  to  affect  him,  and,  if  so,  his  silence 
should  not  be  commented  on  or  con- 
sidered. But  in  a  case  such  as  that 
before  us  I  think  silence,  when  wit- 
nesses had  proved  unlawful  acts,  which, 
if  true,  established  his  guilt,  and 
which  he  might  dispose  of  if  untrue, 
was  capable  of  raising  an  inference  of 
admission  by  acquiescence,  and  might 
be  commented  on  with  the  strictest  re- 
gard to  justice  and  the  rights  of  the 
accused."  See  also  State  v.  Wines,  65 
N.  J.  L.  31,  46  Atl.  702. 

24.  111.  — Watt  v.  People,  126  111.  9, 
18  N.  E.  340,  1  L.  R.  A.  403.  Mo. — 
State  V.  Weaver,  165  Mo.  1,  65  S.  W. 
308,  88  Am.  St.  Rep.  406.  Tex. — 
Shaw  v.  State,  57  Tex.  Crim.  474,  123 
S.  W.  691. 

"The  true  test  would  seem  to  be, 
was  the  reference  intended  or  calcu- 
lated to  direct  the  attention  of  the 
jury  to  the  defendant 's  neglect  to 
avail  himself  of  his  legal  right  to  tes- 
tify?"  Watt  v.  People,  126  111.  9,  18 
N.  E.  340,  1  L.  R.  A.  403. 

Repeated  allusions  through  artful  in- 
direction were  in   State  v.   Kaufmann, 
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(bb.)  Declarations  or  Silence  Out  of  Court. — 'An  allusion  to   a  statement 
made  by  the  defendant  to  a  witness  in  the  case  cannot  be  construed 


22  S.  D.  433,   118  X.  W.   337,  held  to 
constitute  prejudicial  error. 

Examples  of  Indirect  Allusions  Held 
Erroneous.  —  "That  accused  man  ought 
to  be  honest  to  society,  and  if  -we  have 
made  a  chain,  and  put  it  around  you, 
and  fasten  it,  and  all  you  have  to  do 
is  to  reach  in  your  pocket  and  get  an 
instrument  and  snap  it  asunder,  you 
ought  to  do  it."  (State  v.  Trauger 
[Iowa],  77  N.  W.  336.)  "The  de- 
fendant in  this  case  is  surrounded  by 
a  chain  of  circumstances  which  he  has 
not  explained,  and  which  he  cannot 
explain."  (Martinez  v.  State,  48  Tex. 
Crim.  33,  85   S.  W.  1066.) 

In  a  burglary  case  where  it  was  in 
evidence  that  defendant  had  asked  his 
wife  while  in  jail  where  she  "left  the 
things,"  and  it  was  held  an  infringe- 
ment of  the  statute  for  the  prosecution 
to  say  in  argument  upon  the  question 
as  to  what  was  meant  "that  defend- 
ant knows  what  it  is  and  could  tell  it." 
McDaniel  V.  State,  46  Tex.  Crim.  560, 
81  S.  W.  301.  It  is  error  to  look  and 
point  at  defendant  and  say:  "Who 
knows  better  whether  or  not  he  sold 
the  whisky ?"  Bauehman  V.  State,  49 
Tex.  Crim.  33,  90  S.  W.  166.  To  refer 
to  the  fact  that  the  law  allows  accused 
persons  to  testify  is  improper.  Mc- 
Donald r.  People, '126  111.  150,  18  X.  E. 
817,  9  Am.  St.  Kep.  547. 

The  following  have  been  held  not 
error:  A  remote  allusion  to  the  effect 
that  some  of  the  evidence  might  have 
been  negatived  by  the  testimony  of 
defendant  if  he  had  gone  on  the  stand 
(State  v.  Baker  [Iowa],  121  N.  W. 
1028,  citing  many  local  cases);  a 
statement  that  the  motive  for  the  crime 
is  locked  up  in  the  breast  of  defend- 
ant (Howard  V.  State  [Tex.  Crim.],  57  I 
S.  W.  948) ;  the  following  language  in  < 
reference  to  defendant:  "Through  all 
of  this  trial,  during  the  testimony  and 
argument,  the  defendant  has  sat  in 
his  seat  without  any  sign  of  emotion 
or  change  in  his  countenance.  Look  at 
him,  gentlemen;  the  size  of  his  hands, 
and  how  he  crouches  in  his  chgir  like 
some  wild  animal,  as  he  has  done  all 
through  this  trial.  You  have  a  right 
to  look  at  him,  and  judge  of  his  ac- 
tion" (Noma  v.  State  [Tex.  Crim.],  64 
S.   W.    1044);    a   remark   to   the    effect 


that  defendant  could  not  deny  the 
testimony  of  certain  witnesses  (Davis 
v.  State  [Ark.],  130  S.  W.  547;;  a 
reference  to  the  fact  that  in  civil 
cases  a  defendant  is  not  allowed  to 
testify  as  to  transactions  with  de- 
ceased persons  (Bluett  V.  State,  151 
Ala.  41,  44  So.  84). 

In  Skidmore  v.  State  (Tex.  Crim.), 
123  S.  W.  1120,  the  propriety  of  a  re- 
mark by  the  prosecutor  that  if  the  de- 
fendant would  take  the  stand  he  could 
prove  certain  facts  by  him,  was  said 
to  be  trenching  on  dangerous  grounds. 
An  incidental  reference  to  the  legal 
right  of  a  defendant  to  testify  in  his 
own  behalf,  while  discussing  in  appar- 
ent good  faith  an  entirely  different 
proposition,  will  not  authorize  a  re- 
versal. Watt  v.  People,  126  111.  9,  18 
X.  E.  340,  1  L.  R.  A.  403,  where  one 
of  the  state's  counsel,  while  discussing 
the  subject  of  convictions  on  circum- 
stantial evidence,  said:  "My  associ- 
ates who  preceded  me  spoke  of  cir- 
cumstantial evidence.  They  told  you, 
and  truthfully  too,  that  misconvictions 
and  mistrials  on  circumstantial  evi- 
dence occurred  almost  entirely  in  the 
dark  ages,  when  prisoners  were  not  al- 
lowed counsel  in  open  court;  when 
prisoners  could  not  testify  on  their 
own  behalf."  And  see  Bluett  v.  State, 
151   Ala.  41,  44   So.   84. 

Allusions  capable  of  being  construe! 
as  directed  to  counsel  and  not  espe- 
cially to  defendant  are  not  improper; 
for  example:  "If  you  have  any  in- 
nocent explanation  to  make,  why  don  t 
you  give  it?"  (Brown  p.  State,  47 
Tex.  Crim.  369,  83  S.  W.  704.)  "Have 
they  told  us  how  she  came  by  those 
bruises?  How  easy  it  was  for  them 
to  do  so.  Have  they  told  us  what 
became  of,  or  what  was  done  with  her 
clothes?  How  easy  it  was  for_them  to 
do  that.  Have  they  told  us  where 
she  fell  out  of  the  wagon?  Xot  a 
word,  and  yet  how  easy  is  was  for  them 
to  have  told  us  that"  (State  v.  Smoka- 
lem,  37  Wash.  91,  79  Pac.  603).  Com- 
pare State  v.  Deves,  9  Kan.  App.  886, 
61  Pac.  511,  and  also  Miller  v.  State, 
45  Tex.  Crim.  517,  78  S.  W.  511, 
wherein  the  prosecutor  directed  hi3  re 
mark  to  defendant's  counsel  and  said: 
"Why   did   you    not    read   the    defend- 
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as  an  indirect  reference  to  defendant's  failure  to  testify.25  And  de- 
fendant's failure  to  claim  innocence  when  arrested  may  be  referred 
to.26  It  is  also  proper  to  refer  to  defendant's  failure,  upon  a  state- 
ment being  read  to  him  out  of  court,  relating  to  the  particulars  of 
the  crime,  to  deny  it.27 

(ee.)  Failure  To  Testify  at  Former  Trial  —  It  is  improper  to  comment 
on  a  defendant's  failure  to  testify  on  a  former  trial  or  hearing.28 

(dd.)  Failure  To  Explain  Circumstances. —  The  prosecuting  officer  has  an 
undoubted  right  to  comment  upon  the  failure  of  the  defense  to  ex- 
plain incriminating  circumstances  appearing  in  evidence,  though 
such  circumstances  might  be  explained,  in  part  at  least,  by  the  de- 
fendant himself;29  but  the  rule  is  otherwise  where  such  remarks  are 
addressed  directly  to  the  accused.30 

(ee.)  Failure  To  Produce  Witnesses. —  Remarks  which  can  only  be  con- 
strued as  calling  attention  to  the  fact  that  witnesses  in  general  have 
not  been  called  to  establish  certain  facts  are  not  objectionable  as 


ant 's  evidence  given  on  the  examin- 
ing trials"  These  words  indirectly 
called  attention  to  the  fact  that  defend- 
ant did  not  testify  on  this  trial. 

25.  McGlothlin  v.  State  (Tex  Crim.), 

53  S.  W.  869,  where  the  district  at- 
torney used  the  following  language: 
"The  defendant  has  no  evidence  in 
this  case  showing  that  he  was  justifi- 
able in  killing  deceased,  except  his 
declarations  made  to  other  persons,  and 
they  were  not  even  under  oath."  But 
see  Reddick  v.  State,  72  Miss.  1008, 
16   So.   490. 

26.  Vasser  v.  State,  75  Ark.  373, 
87  S.  W.  635;  Leonard  v.  State,  20 
Tex.  App.  442.  Compare  State  v. 
Swisher,  186  Mo.  1,  84  S.  W.  911, 
where  it  was  held  error  to  permit  the 
prosecuting  attorney  to  argue  that  the 
defendant's  silence  at  the  time  of 
arrest  raised  a  presumption  of  guilt, 
against  the  objection  and  over  the 
protest  of  defendant  timely  made. 

27.  State  v.  Schmidt  (Mo.),  38  S. 
W.  719;  State  v.  Weddington,  103  N. 
C.   364,  9   S.   E.  577. 

28.  Ky.  — Tavlor  v.  Com.,  17  Ky. 
1214,  34  S.  W.  227;  Newman  v.  Com., 
28  Ky.  L.  Rep.  81,  88  S.  W.  1089 
(on  an  application  for  bail) :  Parrot^ 
v.  Com.,  20  Ky.  L.  Rep.  761,  47  S. 
W.  452.  Miss.  —  Buncklev  v.  State,  77 
Miss.  540,  27  So.  638.  Tex. —  Brown 
v.  State,  57  Tex.  Crim.  269,  122  S. 
W.  565;  Hare  V.  State,  56  Tex.  Crim. 
6,    118    S.    W.    544;    Wilson    V.    State, 

54  Tex.    Crim.    505,    113    S.    W.    529; 


!  Dorrs  v.  State    (Tex.  Crim.),  40  S.  W. 
311. 

29.  D.  C.  —  Price  v.  United  States, 
14  App.  Cas.  391.  Mo.  — State  v. 
Preston,  77  Mo.  294.  N.  C  — State 
v.  Johnston,  88  N.  C.  623.  Tex. — 
Eeeseman    v.    State    (Tex.    Crim.),    128 

i  S.  W.  1126;  Wooten  V.  State,  50  Tex. 
Crim.  151,  94  S.  W.  1060;  Wattew  v. 
State  (Tex.  Crim.),  94  S.  W.  1038: 
Gallegos  v.  State,  49  Tex.  Crim.  115, 
90  S.  W.  492;  Nite  v.  State,  4  Tex. 
Crim.  340,  54  S.  W.  763.  Vt.  —  State 
v.  Ward,  61  Vt.  153,  17  Atl.  4S3. 
Va.  —  Sutton  v.  Com.,  85  Va.  128,  7 
S.  E.  323.  Wash.  —  State  v.  Smo.ka- 
lem,  37  Wash.  91,  79  Pac.  603.  Can. 
Rex  V.  Aho,  11  British  Columbia  114 
Compare  State  v.  Shelton,  6  Kan. 
App.  662,  49  Pac.  702. 

30.  Brazell  v.  State,  33  Tex.  Crim. 
333,  26  S.  W.  723.  In  Alvilla  v. 
State,  32  Tex.  Crim.  136,  22  S.  W. 
406,  a  burglary  case,  the  prosecutor, 
after  having  withdrawn  certaii.  state- 
ments on  objection,  remarked  that 
"  'he  would  state  that  which  he  would 
not  withdraw,'  that  he  'now  chal- 
lenged the  possession  of  defendant;  if 
he  can  explain  his  possession,  the  wit- 
ness stand  is  still  open  to  him.  I  now, 
to  the  defendant's  face,  challenge  him 
to  explain  his  possession.  He  sits  there 
silent;  silence  speaks  louder  than 
words,  and  the  defendant  is  silent,'  " 
The  court  said  that  a  more  palpable 
violation  of  the  statute  could  not  be 
well  imagined. 
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referring  to  defendant's  failure  to  testify.31  But  to  state  in  sub- 
stance that  there  is  no  testimony  as  to  a  transaction  which  was  of 
such  a  character  that  the  defendant  alone  could  be  aware  of  it,  comes 
within  the  inhibition  of  the  statutes.32 

(ff.)  Alluding  to  State's  Evidence  as  Uncontradicted.  —  The  prosecuting 
officer,  in  argument,  may  properly  call  the  jury's  attention  to  the 
fact  that  the  evidence  generally,  or  specific  evidence,  is  uncontra- 
dicted,33 unless  the  accused  is  the  only  person  who  might  have  con- 
tradicted it.34 


31.  U.  S.  —  Jackson  v.  United 
States,  102  Fed.  473,  42  C.  C.  A.  452. 
Ark.  —  Culbreath  v.  State,  131  S.  W. 
678,  citing  many  cases  from  various 
jurisdictions.  Coma.  —  State  V.  Gris- 
wold,  73  Conn.  95,  46  Atl.  829.  Ind.  — 
Frazier  V.  State,  135  Ind.  38,  34  N. 
E.  817.  la.  — State  v.  Seely,  92  Iowa 
488,  61  N.  W.  184.  Ky.  — Tudor  v. 
Com.,  19  Ky.  L.  Kep.  1039,  43  S.  W. 
187.  Mo.  — State  v.  Faught,  124  S. 
W.  62.  N.  C  — State  V.  Winner,  69 
S.  E.  9;  State  V.  Johnston,  88  N.  C. 
623.  Tex.  —  Eeeseman  v.  State  (Tex. 
Crim.),  128  S.  W.  1126;  Wingo  v.  State 
(Tex.  Crim.),  75  S.  W.  29;  Wilker- 
son  v.  State  (Tex.  Crim.),  57  S. 
W.  956;  Johnson  v.  State  (Tex. 
Crim.),  55  S.  W.  968;  Bruce  v.  State 
(Tex.  Crim.),  53  S.  W.  867;  Davis  V. 
State,  39  Tex.  Crim.  681,  44  S.  W. 
1099.  Utah.  —  People  v.  McGrath,  5 
Utah  525,  17  Pac.  116.  Wis.  —  Halleck 
v.  State,  65  Wis.  147,  26  N.  W.  572. 

32.  Ala. —  Baker  v.  State,  122  Ala. 
1,  26  So.  194.  Miss.  — Prince  r.  State, 
93  Miss.  263,  46  So.  537.  Tex.  —  Shaw 
17.  State,  57  Tex.  Crim.  474,  123  S.  W. 
691;  Wallace  v.  State,  46  Tex.  Crim. 
341,  81  S.  W.  966;  Rippey  v.  State  (Tex. 
Crim.),  81  S.  W.  531;  Hanna  V.  State, 
46  Tex.  Crim.  5,  79  S.  W.  544. 

33.  Cal.  — People  V.  Mathews,  139 
Cal.  527,  73  Pac.  416.  Fla.  —  Clinton  v. 
State,  56  Fla.  57,  47  So.  389;  Gray  v. 
State,  42  Fla.  174,  28  So.  53.  111.  —  Lip- 
sev  r.  People,  227  111.  227,  81  N.  E. 
348;  Bradshaw  V.  People,  153  HI.  156, 
38  X.  E.  652.  la.  —  See  State  v.  Baker, 
121  N.  W.  1028.  Kan.  — State  v.  La- 
bore,  80  Kan.  664.  103  Pac.  106.  Ky.— 
Cope  V.  Com.,  47  S.  W.  436;  Johnson  V. 
Com.,  29  Ky.  L.  Pep.  675,  94  S.  W.  631. 
Mass.  —  Com.  v.  People's  Exp.  Co.,  201 
Mass.  564,  88  N.  E.  420,  131  Am.  St. 
Rep.  416.  Mich. — People  v.  Hammond, 
132  Mich.  422,  93  N.  W.  1084.  Minn. — 
State  v.  Crawford,  96  Minn.  95,  104  N. 


W.  768.  Miss.— Drane  V.  State,  92  Miss. 
180,  45  So.  149.  Mo.— State  v.  Ruck,  194 
Mo.  416,  92  S.  W.  706.  N.  C.  —  State 
v.  Hooker,  145  N.  C.  581,  59  S.  E. 
866.  S.  D.  — State  v.  Landers,  21  S. 
D.  606,  114  N.  W.  717.  Tex.  — Bag- 
ley  v.  State,  53  Tex.  Crim.  324,  109 
S.  W.  1095;  Wilkerson  v.  State  (Tex. 
Crim.),  57  S.  W.  956;  Torey  v.  State, 
41  Tex.  Crim.  543,  56  S.  W.  60. 

But  see  State  V.  Kaufmann,  22  S. 
D.  433,  118  N.  W.  337,  where  re- 
peated references  to  the  fact  that  de- 
fendant's counsel  had  failed  to  dis- 
prove the  state's  evidence  were  held 
prejudicial  error. 

The  reason  for  the  rule  lies  in  the 
fact  that  such  remarks  may  refer  to 
the  fact  that  the  evidence  is  uncon- 
troverted  by  any  witness  in  the  case. 
Johnson  v.  Com.,  29  Ky.  L.  Rep.  675, 
94  S.  W.   631. 

The  fact  that  the  prosecutor  points 
at  defendant  while  making  the  remark 
cannot  be  construed  as  a  reference  to 
the  fact  that  defendant  had  failed 
to  testify.  Such  action  is  doubtless 
meant  to  indicate  that  the  defendant 
was  the  only  person  involved  by  the 
evidence.  Johnson  v.  Com.,  29  Ky.  L. 
Rep.  675,  94  S.  W.  631. 

34.  Mich.  —  People  v.  Payne,  91  N. 
W.  739.  Miss. —  Smith  v. "  State,  87 
Miss.  627,  40  So.  229.  See  Hoff  v. 
State,  83  Miss.  488,  35  So.  950.  Mo. 
State  v.  Snyder,  182  Mo.  462,  82  S. 
W.  12,  a  well  considered  case.  Tex. 
Flores  v.  State  (Tex.  Crim.),  129  S. 
W.  1111;  Barnard  v.  State,  48  Tex. 
Crim.  Ill,  86  S.  W.  760  (expressly  over- 
ruling  Bruce  v.  State  [Tex.  Crim.],  53 
S.  W.  867);  Hanna  v.  State,  46  Tex. 
Crim.  5.  79  S.  W.  544;  Washington  t;. 
State   (Tex.  Crim.),  77  S.  W.  810. 

In  Illinois  and  Iowa  the  rule  is  other- 
wise. People  v.  McMahon,  244  HI 
45,  91  N.  E.  104,  109;  State  v.  Hasty, 
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(gg.)  Negativing  Bight  or  Intention.- — A  reference  to  defendant's  fail- 
ure to  testify  by  way  of  a  negation  of  a  right,  or  purpose  to  do  so, 
is  none  the  less  violative  of  the  above  mentioned  statutes.35 

(hh.)  Co-Defendant's  Failure  To  Testify. —  A  comment  on  the  fact  that 
a  co-defendant  has  not  testified  has  been  held  to  be  an  indirect  allu- 
sion to  the  fact  that  the  defendant  on  trial  did  not  take  the  stand.30 

(e.)  Correction  of  Errors.  —  An  erroneous  reference  to  the  fact  that  an 
accused  has  failed  to  testify  in  his  own  behalf  has  been  frequently 
held  to  be  cured  by  reprimand,37  or  by  an  instruction  to  the  jury 
to  disregard  the  remark,38  by  both  reprimand  and  instruction,39  or 
by  withdrawal  of  the  improper  remarks,  by  counsel,40  or  by  with- 


121   Iowa  507,   96   N.   W.    1115,   citing 
many  local  cases. 

35.  Fla.  —  Jackson  v.  State,  45  Fla. 
38,  34  So.  243,  though  the  reference 
was  made  in  good  faith,  distinguishing 
State  v.  Mosley,  31  Kan.  355,  2  Pac. 
782.  Kan. — 'State  v.  Deves,  9  Kan. 
App.  886,  61  Pac  511.  Mo.  — State 
v.  Weaver,  165  Mo.  1,  65  S.  W.  308, 
88  Am.  St.  Kep.  406,  characterizing 
such  a  remark  as  an  attempt  to  be 
"artful  most,  when  least  affecting 
art."  Tex.  —  Anglin  v.  State,  47  Tex. 
Crim.  109,  80  S.  W.  370;  Jordan  v. 
State,  29  Tex.  App.  595,  16  S.  W.  543, 
where  a  new  trial  was  granted. 

But  see  State  v.  Hull,  18  E.  I.  207, 
26  Atl.  191,  20  L.  E.  A.  609. 

In  an  argument  to  the  court  in  the 
jury's  presence  the  prosecuting  at- 
torney may  read  extracts  from  a  de- 
cision quoting  the  statute.  Burks  v. 
State  (Tex.  Crim.),  55  S.  W.  824.  To  a 
similar  effect,  see  State  v.  Mosley, 
31  Kan.  355,  2  Pac.  782.  But  see 
Austin  v.  People,  102  111.  261. 

A  denial  that  a  statement  previous- 
ly made  was  a  comment  on  defend- 
ant's failure  to  testify,  called  forth 
by  defendant 's  exception,  is  not  error. 
Bruce  v.  State  (Tex.  Crim.),  53  S.  W. 
867.  See  also  Dimmick  v.  United 
States,  121  Fed.  638,  57  C.  C.  A.  664; 
Eeeseman  v.  State  (Tex.  Crim.),  128 
S.  W.  1126,  1128.  But  see  to  the  con- 
trary, State  v.  Deves,  9  Kan.  App. 
886,  61  Pac.  511. 

36.  State  V.  Weaver,  165  Mo.  1, 
65  S.  W.  308,  88  Am.  St.  Eep.  406, 
where  this  was  called  "whipping"  the 
defendant  over  the  shoulders  of  co- 
defendants  not  on  trial. 

37.  U.  S.  —  See  Jackson  v.  United 
States,    102    Fed.    473,    42    C.    C.    A. 
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452.  Mo.  —  State  v.  Brownfield,  15  Mo. 
App.  593.  Vt.  —  State  V .  Young,  74 
Vt.  478,  52  Atl.  1047. 

38.  Conn.  —  State  v.  Buxton,  79 
Conn.  477,  65  Atl.  957.  Ga.  —  Bobin- 
son  v.  State,  82  Ga.  535,  9  S.  E. 
528.  Hawaii.  —  King  v .  McChesney,  7 
Hawaii  104.  Idaho.  —  United  States 
v.  Kuntze,  2  Idaho  446,  21  Pac.  407. 
Ind.  — Blume  v.  State,  154  Ind.  343, 
56  N.  E.  771,  overruling  in  effect  Long 
v.  State,  56  Ind.  182,  26  Am.  Eep.  19. 
Ky.  — Barnes  v.  Com.,  101  Ky.  556,  41 
S.  W.  772.  La.  — State  v.  Varnado,  52 
So.  1006.  Mich.  — People  v.  Hess,  85 
Mich.  128,  48  N.  W.  181.  Mo. — 
State  v.  Kelleher,  201  Mo.  614,  100 
S.  W.  470.  3Sfev.  —  State  v.  Williams, 
28  Nev.  395,  82  Pac.  353.  N.  H. — 
State  v.  Greenleaf,  71  N.  H.  606,  54 
Atl.  38.  N.  Y.  — People  v.  Priori,  164 
N.  Y.  459,  58  N.  E.  668;  People  v. 
Hoch,  150  N.  Y.  291,  44  N.  E.  976 
(Vann  and  Bartlett,  J.  J.,  dissenting) ; 
Crandall  v.  People,  2  Lans.  309.  See 
People  v.  Doyle,  58  Hun  535,  12  N. 
Y.  Supp.  836.  Ohio.— Williams  v.  State, 
30  Ohio  C.  C.  342.  S.  C.  —  State  v. 
Howard,  35  S.  C.  197,  14  S.  E.  481. 
Wis.  — Dunn  v.  State,  118  Wis.  82,  94 
N.  W.  646. 

If  Practicable. — Griffin  v.  State,  3 
Ga.  App.  476,  60  S.  E.  277  (citing  many 
local  cases) ;  Barker  v.  State,  127  Ga. 
276,  56  S.  E.  419. 

39.  U.  S.  —  See  Wilson  V.  United 
States,  149  U.  S.  60,  13  Sup.  Ct.  765, 
37  L.  ed.  650.  Ga.  —  See  Minor  v. 
State,  120  Ga.  490,  48  S.  E.  198.  Tex. 
Henry  v.  State  (Tex.  Crim.),  54  S.  W. 
592. 

40.  Dimmick  V.  United  States,  121 
Fed.  638,  644,  57  C.  C.  A.  664,  where 
defendant  took  no  further  exception. 
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drawal  and  instructions.41  On  the  other  hand,  it  is  held  by  some 
authorities  that  neither  a  reprimand42  nor  an  instruction,43  nor 
both,44  are  sufficient. 

Presumption  as  to  Correction.  —  Though  it  appears  that  the  district 
attorney  animadverted  upon  the  fact  that  defendant  was  not  sworn, 
if  the  undisputed  evidence  includes  the  prisoner's  voluntary  admis- 
sions of  guilt,  and  if  the  bill  of  exceptions  fails  to  show  just  what 
was  said  by  the  district  attorney,  and  the  occasion  of  it,  an  appellate 
court  will  presume  that  something  occurred  or  was  said  which  ren- 
dered such  remark  proper.45 

A  new  trial  will  not  be  granted  in  any  case,  if  guilt  is  so  clearly  and 
conclusively  shown  that  the  accused  could  not  have  been  prejudiced 
by  remarks  concerning  his  failure  to  testify.46 

.  (2.)  Failure  To  Divulge  Facts  on  the  Stand.— (a.)  Majority  Bule. — The 
statutes  above  referred  to  are  held  generally  not  to  cover  a  case 
where  an  accused  takes  the  witness  stand  in  his  own  behalf  but  fails 
to  testify  as  to  certain  material  facts.47    But  the  prosecuting  officer 

error  is  not  cured.     State  v.  Marceaux, 
50  La.  1137,  24  So.  611. 

44.  Cal.  —  People  v.  Morris,  3  Cal. 
App.  1,  84  Pac.  463.  Miss.  —  Sanders  v. 
State,  73  Miss.  444,  18  So.  541,  though 
counsel  himself  asked  that  the  remark 
be  considered  withdrawn.  Mo.  —  State 
v.  Snyder,  182  Mo.  462,  82  S.  W.  12, 
31,  where  it  was  said  that  the  remarks 
of  the  court  in  sustaining  the  objec- 
tion of  the  defendant  to  the  circuit  at- 
torney's reference  to  his  failure  to  tes- 
tify accentuated  the  allusion.  S.  D.  — 
State  v.  Williams,  11  S.  D.  64,  75  N.  W. 
815.  Tex.  —  Good  v.  State  (Tex. 
Crim.),  66  S.  W.  1099;  Brazell  V.  State, 
33  Tex.  Crim.  333,  26  S.  W.  723. 

45.  Nicholls  v.  State,  68  Wis.  416,  32 
N.  W.  543,  60  Am.  Kep.  870. 

46.  Cal.  —  People  v.  Amer,  8  Cal. 
App.  137,  96  Pac.  401,  citing  many 
cases.  Minn.  —  State  v.  Ahem,  54 
Minn.  195,  55  N.  W.  959.  Nev.  —  State 
v.  Williams,  28  Nev.  395,  82  Pac.  353, 
reviewing  the  authorities.  Va.  —  Price 
v.  Com.,  77  Va.  393.  Wis.  — Nicholls 
v.  State,  68  Wis.  416,  32  N.  W.  543,  60 
Am.   Rep.   870. 

47.  Ala. —  Hodge  v.  State,  97  Ala. 
37,  12  So.  164,  38  Am.  St.  Kep.  145; 
Cotton  v.  State,  87  Ala.  103,  6  So.  372; 
Clarke  v.  State,  87  Ala.  71,  6  So.  368. 
Ark.  —  Lee  v.  State,  56  Ark.  4,  19  S.  W. 
16.  Cal.  —  People  v.  Mead,  145  Cal. 
500,  78  Pac.  1047;  People  v.  Wong  Bin, 
139  Cal.  60,  72  Pac.  505,  denouncing 
comment  on  failure  to  deny  certain 
testimony,  but  referring  in  no  way  to 


41.  Wright  V.  United  States,  108 
Fed.  805,  48  C.  C.  A.  37,  where  one 
of   several   co-defendants  had  testified. 

42.  Ga.  —  Minor  v.  State,  120  Ga. 
490,  48  S.  E.  198,  though  the  objec- 
tionable remarks  are  withdrawn.  Mo. 
State  v.  McGrath,  228  Mo.  413,  128 
S.  W.  966,  a  mild  rebuke.  S.  D. — 
State  v.  Garrington,  11  S.  D.  178,  76 
N.  W.  326. 

43.  Cal.  —  People  v.  Morris,  3  Cal. 
App.  1,  84  Pac.  463.  But  see  People 
v.  Tyler,  36  Cal.  522.  111.  —  Quinn  V. 
People,  123  111.  333,  15  N.  E.  46, 
Matrruder,  J.,  dissenting;  Angelo  v.  Peo- 
ple, 96  111.  209,  36  Am.  Rep.  132.  Ean. 
State  v.  Balch,  31  Kan.  465,  2  Pac. 
609;  State  V.  Boyd,  5  Kan.  App.  802, 
48  Pac.  998.  La.  —  State  v.  Robin- 
son, 112  La.  939,  36  So.  811;  State 
v.  Marceaux,  50  La.  1137,  24  So.  611. 
But  see  State  v.  Thompson,  116  La. 
829,  41  So.  107.  Compare  State  v. 
Matthews,  119  La.  665,  44  So.  336. 
Miss.  —  Reddick  v.  State,  72  Miss.  1008, 
16  So.  490.  Okla.  —  Brown  v.  State, 
106  Pac.  808;  Wilson  v.  Terr.,  9  Okla. 
331,  60  Pac.  112  (citing  many  local 
cases).  S.  D.  —  State  V.  Williams,  11 
S  D.  64,  75  N.  W.  815.  Tex.  — Brown 
v.  State,  57  Tex.  Crim.  269,  122  S. 
W.  565;  Sanchez  V.  State  (Tex.  Crim.), 
69  S.  W.  514;  Hankins  V.  State,  39 
Tex  Crim.  261,  45  S.  W.  807;  Brazell 
v.  State,  26  Tex.  Crim.  333,  26  S.  W. 
723. 

Though  the  offender  acknowledged 
the  correctness  of  the  instruction  the 
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must  not  draw  a  conclusion  of  guilt  from  defendant's  refusal  to 
answer  a  privileged  question,48  nor  comment  on  defendant's  failure 
to  testify  on  a  former  trial.49 

(b.)  Minority  Rule.  —  In  some  jurisdictions,  because  the  cross-exami- 
nation must  be  limited  to  such  matters  as  are  referred  to  by  defend- 
ant in  his  examination  in  chief,  the  failure  of  an  attempt  to  make 
defendant  a  witness  for  the  state  against  himself  cannot  be  com- 
mented upon  "as  a  circumstance  tending  to  establish  guilt."50  But 
even  in  these  jurisdictions,  if  the  defendant  goes  fully  into  the  facts 
on  direct  examination,  the  district  attorney  is  authorized  in  com- 


the  case  of  People  v.  Sanders,  114  Cal. 
216,  46  Pac.  153,  holding  that  defend- 
ant's failure  to  testify  upon  any  par- 
ticular point  should  not  be  commented 
on.  Colo.  —  Solander  v.  People,  2  Colo. 
48.  Ind.  — Siberry  v.  State,  133  Ind. 
677,  33  N.  E.  681.  la.  —  State  v.  Tat- 
man,  59  Iowa  471,  13  N.  W.  632.  Kan. 
State  v.  Glave,  51  Kan.  330,  33  Pac.  8. 
La.  — State  v.  Cason,  115  La.  897,  40 
So.  303.  Md.  —  Brashears  v.  State,  58 
Md.  563.  Mass.  —  Com.  v.  McConnell, 
162  Mass.  499,  39  N.  E.  107.  Neb.— 
Heldt  v.  State,  20  Neb.  492,  30  N.  W. 
626,  57  Am.  Eep.  835;  Comstock  v. 
State,  14  Neb.  205,  15  N.  W.  355.  Nev. 
State  v.  Harrington,  12  Nev.  125.  N.  H. 
State  v.  Ober,  52  N.  H.  459,  13  Am. 
Eep.  88.  N.  Y.— Stover  v.  People,  56  N. 
Y.  315.  Tex.  — Kay  v.  State,  47  Tex. 
Crim.  407,  83  S.  W.  1121  (where  no  in- 
structions were  requested) ;  Gossett  v, 
State  (Tex.  Crim.),  70  S.  W.  319;  Mc- 
Fadden  v.  State,  28  Tex.  App.  241,  14 
S.  W.  128,  19  Am.  St.  Eep.  815. 

If  the  testimony  which  his  counsel 
endeavors  to  elicit  from  defendant  is 
not  admitted,  and  upon  objection  no 
cross-examination  is  allowed,  counsel 
for  the  state  may  in  his  argument  refer 
to  the  defendant's  offer  to  testify,  and 
that  he  did  not  deny  knowledge  of  a 
certain  material  fact.  State  v.  Ulse- 
mer,  24  Wash.  657,  64  Pac.  800. 

Confession  Cannot  Be  Argued  From 
Failure  To  Testify  as  to  Certain  Fact. 
In  Hodge  v.  State,  97  Ala.  37,  12  So. 
164,  38  Am.  St.  Eep.  145,  the  "de- 
fendant, testifying  in  his  own  behalf, 
failed  to  state  or  deny  that  he  did  or 
did  not  do  the  shooting  that  killed  de- 
ceased, although  he  was  asked  directly 
if  he  did  do  it.  The  solicitor  for  the 
state  argued  to  the  jury  that  this 
failure  of  defendant  to  deny  in  his  tes- 
timony that  he  did  the  shooting  was 
an   admission  that  he  did  it.     To  this 
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argument  the  solicitor  for  the  defend- 
ant objected,  on  the  ground  that  it 
was  no  admission  against  him,  and 
moved  to  exclude  it,  but  the  court 
overruled  the  objection  and  motion, 
and  defendant  excepted.  The  bill  of 
exceptions  states,  in  this  immediate 
connection,  that  the  court  then  and 
there,  and  in  its  general  charge,  in- 
structed the  jury  that  the  failure  of 
defendant  to  answer  that  question  was 
not  an  admission  or  confession  that  he 
did  the  shooting,  but  that  it  was  a  cir- 
cumstance in  evidence  in  the  case  which 
might  be  considered  by  them;  and  the 
state's  solicitor  was  not  allowed  to 
argue  it  as  a  confession  or  admission, 
but  only  as  a  circumstance,  the  weight 
of  which  was  dependent  on  the  cir- 
cumstances, and  it  was  for  the  jury,  in 
the  light  of  all  the  evidence,  to  deter- 
mine what  weight  they  would  give  to  it, 
if  any.  There  was  no  error  in  this 
ruling  of  which  the  defendant  can  com- 
plain." 

48.  Gossett  v.  State,  65  Ark.  389, 
46  S.  W.  537. 

49.  People  v.  Lemperle,  94  Cal.  45, 
29  Pac.  709  (where  it  was  said  to  be 
' '  certainly  very  unfair  to  draw  any 
conclusions  adverse  to  the  defendant 
from  the  fact  that  he  had  not  stated 
certain  important  matters,  contained  in 
his  testimony  on  the  trial,  at  the  cor- 
oner's inquest);  Bradburn  v.  State, 
43   Tex.  Crim.  309,   65  S.  W.   519. 

See  supra,  p.  780. 

50.  People  v.  McGungill,  41  Cal.  429 
(but  see  cases  cited  in  note  next  pre- 
ceding); State  v.  Newcomb,  220  Mo. 
54,  119  S.  W.  405;  State  V.  Guinn, 
174  Mo.  680,  74  S.  W.  614  (a  valuable 
case  reviewing  the  authorities  and  cit- 
ing many  local  cases) ;  State  V.  Fair- 
lamb,  121  Mo.  137,  25  S.  W.  895  (cit- 
ing earlier  cases) ;  State  v.  Anderson, 
89  Mo.  312,  1  S.  W.  135. 
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meriting  upon  defendant's  failure  to  testify  as  to  certain  matters.81 
(B.)  Comments  by  Defendant's  Counsel.  —  Under  many  of  the  stat- 
utes above  mentioned  the  inhibition  is  extended  to  the  defend- 
ant's counsel.52  Under  a  statute  declaring  merely  that  neglect  or 
refusal  to  testify  shall  not  create  any  presumption  it  has  been  said 
that  since  "there  is  danger  that  the  jury,  knowing  that  the  law  now 
permits  a  defendant  to  testify,  may  draw  inferences  against  him 
from  his  omission  to  do  so,  his  counsel  may  properly,  in  addressing 
the  jury,  insist  and  enlarge  upon  his  constitutional  and  legal  right 
in  this  respect."53 

(IV.)  Failure  of  Co-Defendant  To  Testify. —  If  by  statute  one  charged 
jointly  with  another  with  the  commission  of  a  crime  cannot  be  a  wit- 
ness in  favor  of  the  defendant  on  trial,  it  is  error  for  the  district 
attorney  to  discuss  to  the  jury  the  failure  of  the  latter  to  call  the 
former  as  a  witness.5*  So  also  if  the  co-defendant  can  testify  only 
at  the  option  of  the  defendant  on  trial.55  Even  if  a  co-defendant  is 
a  competent  witness  it  is  held  improper  to  refer  to  the  fact  that  he 
has  not  testified  in  behalf  of  the  defendant  on  trial." 


51.  People  v.  Wong  Bin,  139  Cal. 
60,  72  Pac.  505  (a  "failure  to  deny 
certain  alleged  statements  testified  by 
other  witnesses  to  have  been  made  by 
him,  inconsistent  with  his  testimony 
given  on  the  trial;"  citing  Nevada  v. 
Harrington,  12  Nev.  125;  Stover  V. 
People,  56  N.  Y.  315) ;  State  v.  Grubb, 
201   Mo.   585,  99   S.   W.   1083. 

If  same  formal  matter  only  is  touched 
upon  it  is  intimated  in  People  v.  Wong 
Bin,  139  Cal.  60,  72  Pac.  505,  that  the 
statute  may  be  applicable. 

52.  111.  — Baker  v.  People,  105  111. 
452.  Ind.  — Long  v.  State,  56  Ind 
182,  26  Am.  Bep.  19.  Ky.  —  Parrott 
v.  Com.,  20  Ky.  L.  Rep.  761,  47  S. 
W.  452.  Mich.  — People  v.  Cahill,  147 
Mich.  201,  110  N.  W.  520.  Miss.— 
Yarbrough  v.  State,  70  Miss.  593,  12 
So.  551.  Mo.  — State  V.  Newcomb,  220 
Mo.  54,  119  S.  W.  405;  State  v.  James, 
216  Mo.  394,  115  S.  W.  994;  State 
V.  Moxley,  102  Mo.  374,  14  S.  W 
969.  Okla.  —  Sturgis  r.  State,  102  Pac. 
57,  72;  Perkins  V.  Territory,  17  Okla. 
82,  87  Pac.  297;  Wilson  v.  Territorv, 
9  Okla.  331,  60  Pac.  112.  Tex.— 
Washington  v.  State  (Tex.  Crim.),  77 
S.  W.  810;  Reed  v.  State,  29  Tex.  App. 
449,  16  S.  W.  99;  Hunt  v.  State,  28 
Tex.  App.  149,  12  S.  W.  737,  19  Am. 
St.  Rep.  815.  W.  Va.  — State  v.  Chis- 
nell,  36  W.  Va.  659,  15  S.  E.  412. 

In  some  jurisdictions  the  inhibition 
of  the  statute  expressly  extends  only 
to    the    prosecuting    attorney.     Fla.  — 

50 


Jackson  v.  State,  45  Fla.  38,  34  So. 
243,  3  Am.  &  Eng.  Ann.  Cas.  164. 
la.  —  State  v.  Trauger,  77  N.  W. 
336;  State  v.  Ryan,  70  Iowa  154, 
30  N.  W.  397.  Kan.  — State  v.  Deves, 
9  Kan.  App.  886,  61  Pac.  511. 

53.  Com.  v.  Scott,  123  Mass.  239,  25 
Am.  Rep.  87. 

54.  Landers  v.  State  (Tex.  Crim.), 
63  S.  W.  557,  wherein  it  appears  that 
the  statute  renders  incompetent  a  co- 
indictee  merely;  the  indictment  against 
the  co-defendant  was  still  pending  in 
this  case.  Compare  Harville  v.  State, 
54  Tex.  Crim.  42G,  113  S.  W.  283, 
where  the  indictment,  as  to  the  co- 
defendant  whose  failure  to  testify  was 
commented  on,  had  been  previously 
dismissed,  but  it  was  held,  neverthe- 
less, that  on  another  trial  this  line  of 
argument  should  not  be  indulged  in. 

55.  State  v.  Weaver,  165  Mo.  1,  65 
S.  W.  308,  88  Am.  St.  Rep.  406. 

56.  Ethridge  v.  State,  124  Ala.  106, 
27  So.  320  (Tyson,  J.,  dissenting); 
Coppin  v.  State,  123  Ala.  58,  26  So. 
333  (Tvson,  J.,  dissenting) ;  Brock  v. 
State,  123  Ala.  24,  26  So.  329  (Tyson, 
J.,  dissenting  at  length);  Harville  v. 
State,  54  Tex.  Crim.  426,  113  S.  W. 
283. 

Compare  State  v.  O'Keefe,  23  Nev. 
127,  43  Pac.  918,  62  Am.  St.  Rep.  768, 
a  robbery  case  where  "at  the  com- 
mencement of  the  trial,  counsel  for 
appellant  announced,  in  open  court, 
that    they  would   introduce    the    co-de- 
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If  Called.  —  If  a  co-defendant  is  called  as  a  witness  and  refuses  to 
testify  on  the  ground  that  his  testimony  might  incriminate  himself, 
it  is  improper  for  the  people's  attorney  to  comment  on  this  to  the 
prejudice  of  the  defendant  on  trial.57 

(V.)  Failure  of  Defendant's  Wife  To  Testify.  —  Statutes  prohibiting 
the  prosecuting  attorney  from  commenting  on  the  failure  of  defend- 
ant's wife  to  testify,58  or  forbidding  a  reference  to  the  failure  of  a 
defendant  to  request  his  wife  to  testify  in  his  behalf,  where  such  re- 
quest is  necessary  to  render  her  competent,59  are  mandatory,  and  a 


fendants  as  witnesses.  They  were  not 
sworn,  and  the  district  attorney  in 
summing  up,  among  other  things,  said: 
'From  the  fact  that  the  defense  did 
not  place  upon  the  witness  stand  the 
parties  jointly  indicted  with  this  de- 
fendant, who  were  present  at  the  com- 
mission of  this  robbery,  and  whom  they 
had  announced  in  court  as  their  wit- 
nesses, and  have  had  an  opportunity  to 
produce,  the  inference,  I  claim,  is  that 
this  defendant  either  aided,  abetted, 
assisted,  or  encouraged  the  commission 
of  said  robbery;  and  you  are  at  lib- 
erty to  infer  his  guilt  from  this  cir- 
cumstance, and  the  failure  of  the  de- 
fense, by  such  witnesses,  to  explain  the 
defendant's  connection  with  the  rob- 
bery.' Appellant  moved  to  strike  out 
the  above  statement;  and,  upon  denial 
of  the  motion,  excepted  to  the  ruling." 
It  was  held  that  the  most  that  could 
be  said  against  such  argument  was 
that  it  was  a  misstatement  of  the  law. 
"If  so,  the  error  could  have  been  cor- 
rected by  an  instruction,  and  not,  as 
in  this  case,  by  a  motion  to  strike  out. 
Such  motion  affords  no  adequate  re- 
lief." 

"The  proneness  of  the  jury  to  con- 
sider a  defendant's  failure  to  testify 
in  his  own  behalf,  and  the  prejudice 
to  the  defendant  which  would  natur- 
ally result  therefrom,  induced  the  leg- 
islative prohibition  against  any  adverse 
comment  in  argument  upon  such  fail- 
ure. The  statute  does  not  cover  this 
precise  case,  but  the  argument  was  im- 
proper under  tho  general  rule  before 
stated;  and,  in  determining  its  effect, 
we  are  impressed  with  the  considera- 
tion that  the  same  results  which  tho 
statute  intended  to  forestall  when  the 
defendant  is  not  examined  may  fol- 
low, as  well,  when  the  person  not  pro- 
duced is  one  jointly  implicated  with 
the  defendant.'"  Brock  v.  State,  123 
Ala.  24,  26  So.  329.  See,  however, 
People  v.  Yee  Foo  (Cal.),  89  Pac.  450; 


Davis  v.  Com.  (Ky.  L.  Eep.),  121  S. 
W.  429. 

Compare  People  v.  Heacock,  10  Cal. 
App.  450,  102  Pac.  543,  where  it  was 
in  evidence  that  both  the  defendant 
and  his  wife  were  charged  with  the 
crime  for  which  he  was  on  trial  in 
the  complaint  filed  with  the  magis- 
trate, and  it  was  said  arguendo  that 
this  would  seem  to  emphasize  the  im- 
propriety of  commenting  on  her  fail- 
ure   to    testify. 

57.  Davis  v.  Com.  (Ky.  L.  Eep.), 
121  S.  W.  429,  where  it  is  said:  "It 
is  proper  to  comment  upon  the  fail- 
ure of  the  accused  to  introduce  in  his 
behalf  a  witness  whose  testimony  might 
be  obtained,  when  there  is  other  evi- 
dence that  the  testimony  of  the  absent 
witness  would  be  material  and  import- 
ant for  the  accused."  And  see  People 
v.  Yee  Foo,  4  Cal.  App.  730,  89  Pac. 
450. 

68.  State  v.  Court,  225  Mo.  609,  125 
S.  W.  451  (where  there  was  no  re- 
versal, counsel  having  been  promptly 
rebuked  and  the  jury  instructed  to  dis- 
regard the  remark);  State  v.  Shouse, 
188  Mo.  473,  87  S.  W.  480  (where  the 
prosecutor  referred  to  his  inability  to 
compel  the  defendant's  wife  to  testify 
as  a  reason  why  he  could  not  fully 
develop  the  case,  and  it  was  said  that 
this  was  a  reference  to  the  failure  of 
the  defendant  to  call  her  and  should 
have  been  checked  in  limine,  and  es- 
pecially after  timely  objection  there- 
to); State  v.  Taylor,  134  Mo.  109,  35 
S.  W.  92,  104  (wherein  it  was  said 
that  the  effect  of  remarks  similar  to 
those  employed  in  the  last  mentioned 
case  was  cured  by  reprimand) ;  Kex 
v.  Hill,  36  Nova  Scotia  253;  Eex  v. 
Corby,  30  Nova  Scotia  330. 

59.  "The  purpose  of  the  prohibi- 
tion against  any  reference  to  the  fail- 
ure of  the  prisoner  to  introduce  the 
wife  as  a  witness  in  his  behalf  is  to 
prevent  her  silence,  whether  it  be   of 
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violation  thereof  is  error.  And  under  provisions  prohibiting  a  wife 
from  testifying  in  her  husband's  behalf,  either  absolutely  or  except 
with  the  consent  of  herself,  or  of  herself  and  husband,  it  is  usually  held 
reversible  error  to  comment  on  the  failure  of  the  defense  to  call  the 
defendant's  wife  as  a  witness.60  So  also  under  statutes  which,  in 
terms,  allow  the  defendant  the  option  of  calling  his  wife.61  So  also 
where  it  is  declared  that  the  failure  to  examine  the  wife  of  a  de- 
fendant shall  not  be  used  to  his  prejudice.62  But  under  statutes 
which  forbid  only  the  state  from  calling  a  defendant 's  wife  as  a  wit- 
ness, and  placing  no  restrictions  upon  the  defense  from  calling  her, 
or  expressly  allowing  the  defendant  the  privilege  of  declining  to  call 
her,  comment  on  the  failure  to  call  her  is  held  proper.63 


her  own  volition  or  because  of  the 
unwillingness  of  her  husband  to  have 
her  testify,  from  being  used  as  evi- 
dence against  him  in  the  trial.  In 
view  of  the  importance  of  the  prin- 
ciple involved,  and  the  care  which 
has  been  bestowed  upon  its  preserva- 
tion, the  court  cannot  permit  a  viola- 
tion of  this  statute  when  the  prisoner 
claims  its  benefit  and  bases  an  ex- 
ception upon  its  violation."  State  V. 
Taylor,  57  W.  Va.  228,  50  S.  E.  247. 

60.  U.  S.  —  Graves  v.  United  States, 
150  U.  S.  118,  14  Sup.  Ct.  40,  37  L. 
ed.  1021,  holding  comment,  over  ob- 
jection, on  defendant's  failure  to  pro- 
duce his  wife  for  identification,  error. 
Brewer,  J.,  dissenting  at  length.  Cal. 
People  v.  Heacock,  10  Cal.  App.  450, 
102  Pac.  543,  which  was  reversed  on 
other  grounds,  but  the  court  advised 
the  district  attorney,  on  another  trial. 
to  refrain  from  comment,  especially 
since  it  appeared  that  both  husband 
and  wife  were  charged  in  the  com- 
plaint filed  with  the  magistrate.  Ind. 
Ter.  —  Jamison  V.  United  States,  7 
Ind.  Ter.  661,  104  S.  W.  872,  granting 
a  new  trial.  Ore.  —  State  v.  Hatcher, 
29  Ore.  309,  44  Pac.  584,  decided 
under  a  statute  making  the  wife  in- 
competent unless  she  consents  to  tes- 
tify. 

But  see  State  v.  Brown,  118  La. 
373,  42  So.  969,  where  a  statement 
to  the  effect  that  it  was  unfortunate 
that  the  law  had  sealed  the  lips  of 
the  wife  was  held  not  to  transcend 
the   bounds   of    legitimate   argument. 

Comment  by  Defendant's  Counsel. — 
It  is  not  erroneous  to  prevent  coun- 
sel, in  opening  the  defense,  from  stat- 
ing what  could  be  proved  by  the 
wife  of  the  accused,  she  being  in  such 
case   an   incompetent   witness   for   any 


purpose.  Perry  v.  State,  102  Ga.  365, 
30  S.  E.  903.  Compare  Rex  v.  Hill, 
36  Nova  Scotia  253,  holding  that  a 
prisoner's  counsel  may  refer  to  any 
excise  for  not  calling  the  wife,  if 
there  is  evidence  in  the  cause  to  sup- 
port it. 

61.  Mich.  —  Knowles  v.  People,  15 
Mich.  408,  holding  that  "if  the  omis- 
sion to  call  a  wife  upon  the  stand  is 
to  be  treated  as  warranting  the  con- 
clusion that  her  testimony  would  be 
adverse,  then  the  privilege  is  entirely 
destroyed,  and  she  will  have  to  be 
called  at  all  events."  Miss.  —  Cole  t?. 
State,  75  Miss.  142,  21  So.  706  (hold- 
ing the  remark  fatal  error,  in  view 
of  the  inconclusive  character  of  the 
testimony);  Johnson  v.  State,  63  Miss. 
313.  Mo.  — State  v.  Shouse,  188  Mo. 
473,  87  S.  W.  480,  citing  many  local 
cases. 

62.  State  v.  Cox,  150  N.  C.  846,  64 
S.  E.   199. 

63.  U.  S.  — See  Graves  v.  United 
States,  150  U.  S.  118,  14  Sup.  Ct.  40, 
37  L.  ed.  1021,  dictum.  la.  — See  State 
v.  Millmeier,  102  Iowa  692,  72  N.  W. 
275,  63  Am.  St.  Rep.  479,  and  State 
V.  Toombs,  79  Iowa  741,  45  N.  W.  300, 
in  both  of  which  the  remarks  were  held 
not  sufficient  to  call  for  a  new  trial. 
Pa.  — Com.  r.  Weber,  167  Pa.  153,  31 
Atl.  481.  Tex.  —  Reeseman  v.  State, 
(Tex.  Crim.),  128  S.  W.  1126,  1129; 
Battles  v.  State,  53  Tex.  Crim.  202,  109 
S.  W.  195;  Tabor  v.  State,  52  Tex. 
Crim.  387,  107  S.  W.  1116;  McMichael 
v.  State,  49  Tex.  Crim.  422,  93  S.  W. 
723  (wherein  it  was  said  that  the  au- 
thorities authorize  counsel  in  argument 
to  refer  to  the  failure  of  a  defend- 
ant to  use  his  wife  as  a  witness  to 
a  fact  which  occurred  in  his  presence); 
Richardson  v.  State,  44  Tex.  Crim.  211, 
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When  Not  Examined  as  to  Certain  Facts.  —  Where  a  defendant  intro- 
duces his  wife  as  a  witness,  his  failure  to  examine  her  as  to  facts 
necessarily  within  her  knowledge  can  be  criticised.64 

9.  Argument  on  Law.  —  a.  The  Rule.  —  Counsel  may  properly 
state  to  the  jury  his  view  of  the  law  applicable  to  the  facts,  as 
claimed  by  him  to  be  proved,65  especially  where  the  jury  determines 
the  law  as  well  as  the  facts,66  may  refer  to  changes  made  in  the  law 
by  a  constitutional  convention,67  and  has  the  right  to  state  his  own 
conclusions  as  to  what  was  proven  by  the  evidence,  in  the  light  of 
a  decided  case  read  in  argument.68 

b.  Limitations.  —  Counsel  has  no  right  to  state  the  law  upon  any 
proposition  incorrectly,69  or  to  encroach  in  any  way  upon  the  province 


70  S.  W.  320   (citing  other  local  cases 
in  point). 

64.  McMichael  v.  State,  49  Tex. 
Crim.  422,  93  S.  W.  723  (where  the 
wife  was  an  eye-witness  to  the  trans- 
action); Locklin  v.  State  (Tex.  Crim.), 
75  S.  W.  305.  In  Armstrong  v.  State, 
34  Tex.  Crim.  248,  30  S.  W.  235,  the 
defendant  objected  to  a  certain  line 
of  cross-examination  of  his  wife  on  the 
ground  that  it  might  incriminate  her, 
and  the  objection  was  sustained.  "The 
attorneys  for  the  prosecution  in  the 
argument  alluded  to  this  as  a  sup- 
pression of  evidence  which  was  in 
the  power  of  defendant  to  produce, 
or  to  have  permitted  its  introduction, 
but  that  he  interposed  an  objection 
to  it."  It  was  said  that  this  was 
a  legitimate  subject  of  criticism.  But 
see  State  v.  Guinn,  174  Mo.  680,  74  S. 
W.  614. 

65.  Ala.  —  McQueen  v.  State,  103 
Ala.  12,  15  So.  824.  Ga.  — Warmock 
v.  State,  56  Ga.  503.  111.  — Vocke  v. 
Chicago,  208  111.  192,  70  N.  E.  325; 
Coyne  v.  Avery,  189  111.  378,  59  N. 
E.  788;  Chicago  Con.  Tract.  Co.  v. 
Kinane,  138  111.  App.  636.  Ind.— 
Johnson  v.  Culver,  116  Ind.  278,  19 
N.  E.  129.  Mass.  —  Com.  v.  Porter, 
10  Mete.  263.  Mich.  —  Edwards  V. 
Common  Council  of  Three  Eivers,  95 
Mich.  625,  55  N.  W.  1003;  Prentis  v. 
Bates,  93  Mich.  234,  53  N.  W.  153 
{overruling  88  Mich.  567,  50  N.  W. 
637) ;  Fosdick  v.  Vanarsdale,  71  Mich. 
302,  41  N.  W.  931;  Kean  V.  Detroit 
Copper  &  Brass  Koll.  Mills,  66  Mich. 
277,  33  N.  W.  395,  11  Am.  St.  Eep. 
492.  Neb.  — McLain  v.  State,  18  Neb. 
154,  24  N.  W.  720.  N.  H.  —  Charrier 
v.  Boston  &  M.  E.  Co.,  70  Atl.  1078; 
Dow  v.  Electric  Co.,  68  N.  H.  59,  31 
Atl.  22.     Tenn.  —  Hannah  v.  State,  11 

vol.  n 


Lea  201.  Tex.  —  Hudson  v.  State,  44 
Tex.  Crim.  251,  70  S.  W.  764;  St. 
Louis,  S.  W.  E.  Co.  v.  Wilcox  (Tex. 
Civ.  App.),  121  S.  W.  588;  Beaumont 
Tract.  Co.  v.  Dilworth  (Tex.  Civ.  App.), 
94  S.  W.  352,  355.  Wash.  —  Farnan- 
dis  v.  Great  Northern  E.  Co.,  41  Wash. 
486,  84  Pac.  18,  22,  111  Am.  St.  Eep. 
1027,  5  L.  E.  A.  (N.  S.)  1086.  But 
see  Sullivan  v.  Eoyer,  72  Cal.  248,  13 
Pac.  655,  1  Am.  St.  Eep.  51. 

66.  Stout  v.  State,  96  Ind.  407; 
Lynch  v.  State,  9  Ind.  541;  Watson 
v.  Whiteville  Lumb.  Co.  (N.  C),  69 
S.  E.   257.     See   infra,   next   section. 

Constitutionality  of  statute  cannot 
be  discussed  even  where  the  jury  is 
judge  of  the  law.  Franklin  v.  State, 
12   Md.    236. 

67.  Chesapeake  &  O.  E.  Co.  v.  Eow- 
sey's  Admr.,  108  Va.  632,  62  S.  E. 
363. 

68.  State  V.  Hoyt,  46  Conn.  330; 
Klepfer  V.  State,  121  Ind.  491,  23  N. 
E.   287. 

69.  XJ.  S.  — Union  Pac.  E.  Co.  v. 
Field,  137  Fed.  14,  69  C.  C.  A.  536. 
Ala. — Fitzpatrick  v.  Montgomery  Bank, 
127  Ala.  589,  29  So.  16;  Springfield 
v.  State,  96  Ala.  81,  11  So.  250,  38 
Am.  St.  Eep.  85.  Ark.  — Ft.  Smith 
Light,  etc.  Co.  v.  Flint,  81  Ark.  231, 
99  S.  W.  79;  St.  Louis,  etc.  E.  Co.  v. 
Harrison,  76  Ark.  430,  89  S.  W.  53. 
Ind.  Ter.  —  Eulison  v.  Collins,  5  Ind. 
Ter.  282,  82  S.  W.  748.  la.  — State  v. 
Proctor,  86  Iowa  698,  53  N.  W.  424. 
Ky.  —  Hughes  v.  General  Elec.  Co.,  107 
Ky.  485,  54  S.  W.  723.  Mich.  — Peo- 
ple V.  Lange,  90  Mich.  454,  51  N.  W. 
534.  Mo.  —  Eppstein  v.  Missouri  Pac. 
E.  Co.,  197  Mo.  720,  94  S.  W.  967, 
972;  State  v.  Young,  99  Mo.  666,  12 
S.    W.    879;    State    v.    Mahly,    68    Mo. 
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of  the  court  to  finally  state  the  law  to  the  jury,  in  jurisdictions  where 
the  jury  is  judge  of  the  facts  only,70  or  to  contradict  in  any  way  the 
court's  rulings,71  or  to  challenge  the  propriety  of  the  court's  action 


315.  N.  H.  —  Olney  v.  Boston  &  M. 
E.  Co.,  73  N.  H.  85,  59  Atl.  387.  N. 
Y.  —  Williams  v.  Brooklyn  El.  B.  Co., 
126  N.  Y.  96,  26  N.  E.  1048. 

Incorrect  Method  of  Arriving  at 
Measure  of  Damages.  —  U.  S.  —  Union 
Bac.  B.  Co.  i:  Field,  137  Fed.  14, 
69  C.  C.  A.  536;  Alabama,  G.  S.  E. 
Co.  v.  Carroll,  84  Fed.  772,  782,  28 
C.  C.  A.  207;  St.  Louis  &  S.  F.  E. 
Co.  v.  Farr,  56  Fed.  994,  6  C.  C.  A. 
211.  HI.  —  Chicago  Union  Traction 
Co.  v.  Lauth,  216  HI.  176,  74  N.  E. 
738;  Chicago  Citv  E.  Co.  v.  Eeddick, 
139  111.  App.  160.  Ind.  — Nelson  v. 
Welch,  115  Ind.  270,  16  N.  E.  634, 
17  N.  E.  569.  Mo.  —  Olf  ermann  V. 
Union  Depot  E.  Co.,  125  Mo.  408,  28 
S.  W.  742,  46  Am.  St.  Eep.  483  (where 
a  verdict  was  rendered  for  defendant 
and  it  was  said  that  the  error  was 
immaterial) ;  State  V.  Evans,  124  Mo. 
397,  28  S.  W.  8;  State  V.  Mahly,  68 
Mo.  315.  Compare  State  V.  Dibble,  6 
Mo.  App.  584.  S.  D.  — State  v.  Kauf- 
mann,  22  S.  D.  433,  118  N.  W.  337. 
Tex.  —  Western  Union  Tel.  Co.  V. 
Smith  (Tex.  Civ.  App.),  113  S.  W. 
766;  Crawford  V.  Johnson  (Tex.  Civ. 
App.),  107  S.  W.  553;  Storrie  V.  Mar- 
shall (Tex.  Civ.  App.),  27  S.  W.  224. 
Va.  —  Dejarnette  r.  Com.,  75  Va.  867, 
882. 

Compare  Horr  v.  C.  W.  Howard  Co., 
126  Wis.  160,  105  N.  W.  668. 

Statement  of  Erroneous  View  of  Law 
Not  Reversible  Error.  —  Ga.  —  City 
Elec.  E.  Co.  v.  Salmon,  57  S.  E.  926, 
where  the  jury  was  said  to  have  been 
adequately  instructed.  la.  —  Scott  v. 
Chicago,  etc.  B.  Co.,  68  Iowa  360, 
24  N.  W.  584,  27  N.  W.  276.  La. — 
State  v.  Wren,  121  La.  55,  46  So.  99. 
N.  C.  —  Watson  V.  Whiteville  Lumb. 
Co.,  69  S.  E.  257,  where  the  jury  was 
appropriated  instructed.  Tex.  —  Moore 
17.  Moore,  73  Tex.  383,  11  S.  W.  396, 
where  no  objection  was  made.  Vt.  — 
Lewis  v.  Crane,  78  Vt.  216,  62  Atl. 
60.  Va.  —  Eobinson  v.  Com.,  104  Va. 
888,  52  S.  E.  690.  Wash.  — State  v. 
Fenton,  30  Wash.   325,   70  Bac.   741. 

A  lawyer  need  not  guarantee  his 
position  unassailable.  "As  was  said 
by  Justice  Montgomery  in  Knicker- 
bocker   v.    Worthing,    138    Mich.    239, 


101  N.  W.  545:  'The  lawyer  is  not 
bound  to  guarantee  that  his  position 
on  the  legal  questions  that  arise  dur- 
ing the  progress  of  a  trial  shall  in  all 
cases  be  unassailable.  To  impose  such 
a  burden  upon  counsel  would  render 
fair  discussion  of  legal  questions  im- 
possible, and  would  withdraw  from 
the  trial  judge  the  great  aid  now  de- 
rived from  the  arguments  of  coun- 
sel.' "  And  see  Beople  v.  Boyd,  151 
Mich.  577,  115  N.  W.  687,  quoting  the 
above. 

70.  Ala,  — See  Griffin  v.  State,  90 
Ala.  596,  8  So.  670.  111.  —  Vocke  v. 
Chicago,  208  111.  192,  70  N.  E.  325; 
Coyne  V.  Averv,  189  111.  378,  381,  59 
N.  E.  788.  Mich.  —  Euthruff  v.  Faust, 
154   Mich.   409,   117   N.   W.   902. 

Counsel  may  state  what  he  believes 
the  law  to  be,  but  cannot  state  a  propo- 
sition as  the  law  absolutely.  Chicago 
Con.  Tract.  Co.  V.  Kinane,  138  111. 
App.  636,  646.  Thus  it  is  improper 
for  counsel  to  state  the  statutory  limi- 
tations of  damages  for  wrongfully 
causing  death.  Illinois  Cent.  E.  Co. 
v.  Eothschild,  134  111.  App.  504,  511. 

71.  U.  S.  —  Virginia  v.  Zimmerman, 
1  Cranch  C.  C.  47,  28  Fed.  Cas.  No. 
16,968;  United  States  V.  Watkins,  3 
Cranch  C.  C.  441,  28  Fed.  Cas.  No. 
16,649;  United  States  v.  Cotton,  1 
Cranch  C.  C.  55,  25  Fed.  Cas.  No. 
14,873;  United  States  V.  Columbus,  5 
Cranch  C.  C.  304,  25  Fed.  Cas.  No. 
14,841.  Ark.  — Ft.  Smith  Light  & 
Tract.  Co.  r.  Flint,  81  Ark.  231,  99 
S.  W.  79;  Edwards  0.  State,  22  Ark. 
253.  Colo.  — Idaho  Gold  Coin,  etc.  Co. 
17.  Colorado  Iron  Wks.  Co.,  Ill  Bac. 
553.  Ind.  Ter. —  Eulison  v.  Collins,  5 
Ind.  Ter.  282,  82  S.  W.  748.  Kan. — 
State  v.  O'Neil,  51  Kan.  651,  33  Bac. 
287,  24  L.  E.  A.  555.  Ky.  —  Smith  V. 
Morrison,  3  A.  K.  Marsh.  81.  Md.  — 
Hitehins  v.  Frostburg,  68  Md.  100,  11 
Atl.  826,  6  Am.  St.  Eep.  422;  Bell  V. 
State,  57  Md.  108.  Mich.  —  Beople  v. 
Montague,  71  Mich.  447,  39  N.  W. 
585.  Miss.  —  Avers  V.  State.  60  Miss. 
709.  Mo.  — State  v.  Eeed,  71  Mo.  200. 
Tex.  —  Smith  v.  State,  21  Tex.  App. 
277,  17  S.  W.  471.  Va.  —  Allegheny 
Iron  Co.  v.  Teaford,  96  Va.  372,  31 
S.  E.  525;  Dejarnette  V.  Com.,  75  Va. 


Vol.  II 


790 


ARGUMENTS 


in  giving  certain  instructions,72  or  to  state  that  certain  instructions 
have  been  given  on  request  of  one  of  the  parties,73  or  to  speak  dis- 
paragingly of  an  appellate  court  which  reversed  a  former  convic- 
tion,7* or  to  argue  upon  immaterial  questions  of  law,76  or  to  discuss 


867;  Delaplane  v.  Crenshaw,  15  Gratt. 
457. 

72.  Ark.  — Elder  v.  State,  69  Ark. 
648,  65  S.  W.  938,  86  Am.  St.  Eep. 
220.  Ind.  —  Humbarger  v.  Carey,  145 
Ind.  324,  42  N.  E.  749,  44  N.  E.  302; 
Clay  County  v.  Bedifer,  32  Ind.  App. 
93,  69  N.  E.  305.  Ky.  —  Hurst  v.  Wil- 
liams, 31  Ky.  L.  Eep.  658,  102  S.  W. 
1176.  La.  — State  v.  Perry,  124  La. 
931,  50  So.  799.  Mo.  — Eppstein  v. 
Missouri  Pac.  E.  Co.,  197  Mo.  720,  94 
S.  W.  967;  Mc Arthur  v.  Kansas  City 
El.  E.  Co.,  123  Mo.  App.  503,  100  S. 
W.  62  (wherein  "the  following  oc- 
curred: 'Plaintiff's  Attorney:  I  de- 
sire to  say  to  you,  gentlemen  of  the 
jury,  that  this  instruction  given  by  the 
court  does  not  apply  to  the  facts  in 
evidence  in  this  case.  Defendant's 
Attorney:  I  desire  to  object  to  his 
saying  that  any  instruction  given  by 
the  court  in  this  case  does  not  apply 
to  this  case.  The  Court:  The  objec- 
tion is  overruled.  He  says  it  doesn't 
apply  to  these  facts  because  he 
contends  the  facts  do  not  exist;  that 
that  particular  instruction  does  not  ap- 
ply in  this  case  because  he  says  the 
facts  are  not  there.  Defendant's 
Attorney:  My  objection  is  to  his  ar- 
guing that  the  instructions  don't  ap- 
ply in  this  case.  The  Court:  Ob- 
jection overruled.'  "  The  appellate 
court  said:  "If  we  interpret  this  as 
a  challenge  on  the  part  of  the  at- 
torney of  the  propriety  of  the  court 's 
action  in  giving  the  instruction,  we 
would  regard  it  upon  objection  being 
made,  as  subject  of  immediate  repri- 
mand by  the  court,  and,  in  absence  of 
such  rebuke,  should  consider  it  such,  a 
breach  of  the  orderly  administration 
of  justice  as  to  justify  the  conclu- 
sion that  the  complaining  party  had 
been  prejudiced  thereby.  But  we  do 
not  so  interpret  the  incident,  when 
we  include  in  it,  and  as  part  of  it, 
the  remarks  .  of  the  court.  We  do 
not  regard  the  counsel  as  having  in- 
tended to  criticise  the  court  in  per- 
forming its  exclusive  function  of  in- 
structing the  jury.  It  was  not  intended 
to    say    that    there    was    no    evidence 


justifying  the  giving  tho  instruction, 
but  only  to  assert  that  the  evidence 
had  not  established  as  facts  anything 
to  which  the  hypothesis  in  the  instruc- 
tion could  apply.  We  therefore  con- 
clude that  defendant 's  exception  in 
this  regard  should  also  be  overruled"); 
Newman  v.  St.  Louis  Transit  Co.,  109 
Mo.  App.  221,  84  S.  W.  189.  Va.  — 
Allegheny  Iron  Co.  v.  Teaford,  96  Va. 
372,  31   S.  E.   525. 

Harmless  Error.  —  But  indiscreet, 
disparaging  references  to  instructions 
not  amounting  to  comments  upon  the 
law  of  the  instructions,  though  im- 
proper, will  not  work  a  reversal.  Hum- 
barger v.  Carey,  145  Ind.  324,  44  N.  E. 
302. 

Instructions  previously  settled  may 
be  commented  upon.  Boreham  v. 
Byrne,   83  Cal.   23,  23  Pac.  212. 

73.  Since  there  is  danger  that  such 
instructions  will  in  this  case  be  looked 
upon  as  in  the  nature  of  an  argument 
in  favor  of  the  party  requesting  them 
instead  of  as  an  impartial  statement 
of  the  law.  Paige  v.  Illinois  Steel  Co., 
233  111.  313,  84  N.  E.  239;  Indiana, 
I.  &  I.  E.  Co.  v.  Otstot,  212  111.  429, 
72  N.  E.  387,  affirming  113  111.  App.  37; 
Illinois  Cent.  E.  Co.  v.  Weiland,  179 
111.  609,  54  N.  E.  300.  But  a  statement 
to  the  effect  that  instructions  given 
on  request  of  an  opponent  are  the  law 
governing  the  case,  and  should  be  con- 
sidered, is  not  improper.  Illinois  Cent. 
E.  Co.  v.  Leiner,  202  111.  624,  67  N. 
E.  398,  95  Am.  St.  Eep.  266,  affirming 
103  111.  App.  438.  And  in  People  v. 
Fossetti,  7  Cal.  App.  629,  95  Pac.  384, 
it  was  said  that  a  comment  of  the 
prosecutor  to  the  effect  that  instruc- 
tions were  prepared  by  counsel,  and 
often  stated  hypothetical  circumstances 
and  conditions  which  made  it  neces- 
sary for  the  jury  to  look  at  them  care- 
fully and  critically,  was  not  beyond 
the  scope  of  his  right. 

74.  Beason  v.  State,  43  Tex.  Crim. 
442,  67  S.  W.  96,  69  L.  E.  A.  193,  where 
counsel  spoke  of  the  court  of  criminal 
appeals  as  a  "little  2x4  court." 

75.  State  v.  McCort,  23  La.  Ann. 
326. 
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the  constitutionality  of  a  statute,76  or  the  penalty  to  which  an  ac- 
cused is  subject.77 

If  the  law  is  stated  by  counsel  incorrectly,  the  court  should  correct 
him  forthwith,78  or  by  proper  instructions.79  Remarks  wherein  coun- 
sel calls  the  jury's  attention  to  the  facts  of  cases  read  to  the  court 
in  the  jury's  presence,  and  makes  a  comparison  of  the  facts  of  those 
cases  with  those  of  the  case  at  bar,  are  improper.80  And  similarly 
there  is  error  in  allowing  counsel  to  quote  the  facts  in  an  analogous 
reported  case  and  the  court's  comment  thereon.81 

Where  Jury  Is  Judge  of  Law.  — Where  the  jury  is  the  absolute  judge 
of  the  law  counsel  may  urge  upon  the  jury  an  interpretation  of  the 
law  inconsistent  with  that  stated  by  the  court.82  And  it  is  clearly 
improper  for  counsel  to  advise  the  jury  in  argument  that  it  has  noth- 
ing to  do  with  a  certain  legal  phase  of  the  case.83  If  the  jury  is 
judge  of  the  law  subject  to  the  charge  of  the  court,  counsel  should 
expound  the  law,  but  it  is  the  court's  duty  to  stop  an  accused's  coun- 
sel from  arguing  to  the  jury  a  proposition  of  law  plainly  and  fla- 
grantly at  variance  with  the  accepted  and  well  recognized  law.84 

10.  Appeals  to  Sympathy  or  Prejudice.  —  a.  By  Statements. — 
(I.)  In  General. —  Reckless  assertions,  unwarranted  by  the  proof  and 
intended  to  arouse  sympathy  for,  or  hatred  or  prejudice  against,  a 
litigant  or  an  accused,  or  witnesses,  or  counsel,  are  universally  con- 
demned as  tending  to  cause  a  miscarriage  of  justice.86 


76.  Franklin  V.  State,  12  Md.  236. 

77.  Fla.  — Eggart  v.  State,  40  Fla. 
527,  25  So.  144.  111.  —  Fanell  v.  Peo- 
ple, 133  111.  244,  24  X.  E.  423.  Miss.— 
Windham  v.  State,  91  Miss.  845,  45  So. 
861.  Neb.— -Ford  v.  State,  46  Neb. 
390,  64  N.  W.  1082. 

But  see  State  v.  Burt  (N.  H.),  71 
Atl.  30;  Guinea  v.  People,  37  111.  App. 
450. 

78.  Ala.  —  Harrison  v.  State,  78 
Ala.  5.  Va.  —  Coleman  v.  Com.,  25 
Gratt.  865,  18  Am.  Eep.  711.  Wash.— 
Farnandis  v.  Great  Northern  E.  Co.,  41 
Wash.  486,  84  Pac.  IS,  22,  111  Am.  St. 
Eep.  1027,  5  L.  E.  A.  (X.  S.)  1086, 
error  to  fail  to  do  so  upon  request. 

79.  Cal.  — People  V.  Schmitt,  106 
Cal.  48,  39  Pac.  204.  Ga.  —  Powell  v. 
State,  65  Ga.  707;  McMath  v.  State,  55 
Ga.  303.  Nev.  — State  v.  O'Keefe,  23 
Nev.  127,  43  Pae.  918,  a  motion  to 
strike  out  affords  no  adequate  relief. 

80.  St.  Louis  &  S.  W.  E.  Co.  v. 
Holmes  (Tex.  Civ.  App.),  49  S.  W.  658. 
But  see  supra,  II,  F,  1,  b. 

81.  Cannon  V.  State,  41  Tex.  Crim. 
467,  488,  56  S.  W.  351.  See  also  Dun- 
can v.  Com.,  13  Ky.  L.  Eep.  195,  16 
S.  W.  584.  But  see  Eeg.  V.  Courvoisier, 
9  Car.  &  P.  362,  38  E.  C.  U  155, 


The  trial  court  is  forbidden  to  com- 
ment to  the  jury  on  the  facts  of  the 
case  upon  trial.  For  a  much  stronger 
reason  the  comments  of  the  higher 
courts  on  a  similar  state  of  facts  should 
be  kept  from  them.  Matthews  v. 
Thatcher,  33  Tex.  Civ.  App.  133,  76 
S.  W.   61,  66. 

82.  State  v.  Yerrv,  36  Kan.  416,  13 
Pae.  838. 

83.  Dick  v.  State,  107  Md.  11,  68 
Atl.  286. 

84.  State  P.  Menard,  110  La.  109S, 
35  So.  360. 

85.  U.  S.  —  Alabama  G.  S.  E.  Co. 
v.  Carroll,  84  Fed.  772,  28  C.  C.  A. 
207.  52  U.  S.  App.  442.  Ark.  — Ward 
f.  State,  77  Ark.  19,  90  S.  W.  619; 
Kansas  City,  F.  S.  &  M.  E.  Co.  v. 
Sokal,  61  Ark.  130,  32  S.  W.  497  (read- 
ing the  record  showing  that  defend- 
ant took  a  change  of  venue  because 
of  local  prejudice).  Colo.  —  Herren  v. 
People,  28  Colo.  23,  62  Pac.  833.  Conn. 
Davis  v.  Kingsley,  13  Conn.  285,  where- 
in the  jury  was  properly  admonished 
to  disregard  a  statement  of  counsel  as 
to  the  hardship  of  mulcting  the  surety 
sued.  Fla.  —  Clinton  v.  State,  53  Fla. 
98,  43  So.  312.  Ga.  —  Ivev  v.  State, 
113   Ga,  1062,  39  S.  E.  423,  54  L,   K, 
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(II.)  Court's  Discretion.  —  Considerable  discretion  is  entrusted  to  trial 
courts  with  relation  to  the  allowance  of  statements  or  sentiments 


A.  959.  Idaho.  —  State  v.  Harness,  10 
Idaho  18,  76  Pac.  788,  a  rape  case, 
where  the  following  in  connection  with 
other  argument  was  held  reversible: 
"  'Gentlemen  of  the  jury,  I  say  to 
you  now  that,  if  you  are  ever  called 
upon  to  meet  with  such  a  circumstance 
as  this,  that  you  take  your  gun  and 
blow  his  brains  out,  and  I,  as  a  prose- 
cuting officer,  will  never  prosecute  you 
for  it.  If  the  court  orders  me  to  do 
so,  I  will  resign  my  office. '  ' '  111.  — 
McDonald  v.  People,  126  111.  150,  18 
N.  E.  817,  9  Am.  St.  Kep.  547  (where 
the  prosecutor  referred  to  an  alleged 
improper  influence  over  the  administra- 
tion of  justice  by  a  brother  of  defend- 
ant, and  the  case  was  reversed) ;  Eng- 
land v.  M.  V.  Tract.  Co.,  139  111.  App. 
572;  Parlin  &  Orendorff  v.  Scott,  137 
111.  App.  454;  Chicago  Union  Tract. 
Co.  v.  Arnold,  131  111.  App.  599;  Chi- 
cago City  R.  Co.  v.  Math,  114  111. 
App.  350  (where  it  was  said  to  be  re- 
versible error  to  say:  "There  is  no 
recompense  that  can  in  any  way  com- 
pensate a  father  or  parent  for  the  loss 
of  a  child.  There  is  no  money,  noth- 
ing under  the  sun")-  ^d.  Ter.  — Wat- 
kins  v.  United  States,  1  Ind.  Ter.  364, 
41  S.  W.  1044.  Ind.  —  Sehlotter  v. 
State,  127  Ind.  493,  27  N.  E.  149,  where 
defendant's  witnesses  were  abused, 
la.  — State  v.  Fuller,  142  Iowa  598,  121 
N.  W.  3  (a  prosecution  for  wife  de- 
sertion, where  the  following  remark  by 
the  prosecutor  called  for  reversal: 
"How  many  men  are  there  whom  you 
know,  and  whom  I  know,  that,  instead 
of  going  to  a  literary  society  and  pull- 
ing John  Fuller  out  by  his  coat  col- 
lar, would  have  gone  and  brought  him 
out  either  with  a  club  or  a  gun?"); 
Belcher  v.  Ballou,  124  Iowa  507,  100 
N.  W.  474;  State  V.  Hudson,  110  Iowa 
663,  80  N.  W.  232  (abuse  of  defend- 
ant's witnesses);  State  v.  Helm,  92 
Iowa  540,  61  N.  W.  246.  Ky.  —  Car- 
gill  v.  Com.,  13  S.  W.  916;  Louisville 
&  N.  R.  Co.  v.  Crow,  32  Ky.  L.  Rep. 
1145,  107  S.  W.  807;  Poison  v.  Com., 
32  Ky.  L.  Rep.  398,  108  S.  W.  844 
(where  counsel  said:  "  'I  tell  you  if 
you  decide  this  case  according  to  the 
feeling  and  sentiments  of  the  people 
and  neighbors,  who  know  the  facts  in 
this  case,  there  is  not  a  limb  or  gal- 
lows high  enough  to  hang  the  defend- 
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ants  on'  ");  Louisville  &  N.  R.  Co.  v. 
Carter,  27  Ky.  L.  Rep.  748,  86  S.  W. 
685.  Mich.  —  Hilliker  v.  Farr,  149 
Mich.  444,  112  N.  W.  1116;  People  v. 
Fowler,  104  Mich.  449,  62  N.  W.  572; 
People  v.  Kahler,  53  N.  W.  826  (re- 
flections upon  character  of  defendant's 
witnesses);  Moore  v.  Thompson,  92 
Mich.  498,  52  N.  W.  1000.  Mo.— 
Barnes  v.  City  of  St.  Joseph,  139  Mo. 
App.  545,  123  S.  W.  541  (an  action 
against  a  city  for  personal  injuries, 
wherein  it  was  held  reversible  to  go 
outside  of  the  evidence  to  "tell  the 
jury  as  taxpayers  that  no  sum  for 
which  they  might  render  a  verdict 
would  cost  them  anything,  as  no  more 
taxes  could  be  levied  under  the  Con- 
stitution, as  the  limit  in  that  respect 
had  been  reached,  and  that  money  raised 
by  taxation  had  been  expended  in  the 
increase  of  the  salaries"  of  the  officers 
of  the  city  and  by  the  creation  of  new 
offices);  State  v.  Upton,  130  Mo.  App. 
316,  109  S.  W  821;  Beck  v.  Quincy, 
etc.  R.  Co.,  129  Mo.  App.  7,  108  S. 
W.  132,  138.  N.  H.  — Winslow  v. 
Smith,  74  N.  H.  65,  65  Atl.  108. 
N.  Y.  — People  v.  Fielding,  158  N. 
Y.  542,  53  N.  E.  497,  70  Am.  St.  Rep. 
495,  46  L.  R.  A.  641;  People  v.  Smith, 
55  App.  Div.  368,  66  N.  Y.  Supp.  886, 
15  N.  Y.  Cr.  215  (holding  it  reversi- 
ble error  for  the  prosecutor  to  say 
that  if  they  would  convict  defendant, 
he  would  use  him  against  the  true 
criminal);  People  v.  Santagata,  114  N. 
Y.  Supp.  321.  N.  C  — Hopkins  v. 
Hopkins,  132  N.  C.  25,  43  S.  E.  506. 
Okla.  —  Vickers  v.  United  States,  1 
Okla.  Crim.  452,  98  Pac.  467.  Term. 
State  v.  Robinson,  106  Tenn.  204,  61 
S.  W.  65.  Tex.  — Gulf,  C.  &  S.  F. 
R.  Co.  v.  Butcher,  83  Tex.  309,  18 
S.  W.  583  (an  action  for  injuries  to 
a  wife,  where  plaintiff's  counsel  re- 
ferred to  a  physical  examination  of 
the  wife  by  defendants  as  an  outrage, 
and  the  case  was  reversed,  the  court 
failing  to  check  counsel  on  objection, 
and  it  appearing  that  the  examination 
referred  to  was  conducted  under  order 
of  court,  without  objection);  Gulf,  C. 
&  S.  F.  R.  Co.  v.  Jones,  73  Tex.  232, 
11  S.  W.  185  (a  servant  injury  case, 
where  counsel  said  it  was  against 
public  policy  to  employ  indiscreet 
minors  like   plaintiff  to  work   in  euch 
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likely  to  arouse  the  jury's  sympathies  or  inflame  their  prejudices,86 
though  this  discretion  is  not  absolute.87 

(III.)  Condition  of  Parties. —  (A.)  In  General. — A  reference  to  the 
wealth,  standing  and  influence  of  the  opposing  party,88  or  to  the  pov- 
erty of  counsel's  client,-9  is  improper  if  there  is  no  evidence  in  the 


positions,  and  the  weight  of  the  evi- 
dence being  against  plaintiff  on  the 
question  of  experience,  the  judgment 
was  reversed) ;  Stevison  v.  State,  48 
Tex.  Crim.  601,  89  S.  W.  1072;  Mason 
v.  State  (Tex.  Crim.),  81  S.  W.  718; 
San  Antonio  Tract.  Co.  V.  Lambkin 
(Tex.  Civ.  App.),  99  S.  W.  574  (where 
plaintiff's  counsel  said  that  a  member 
of  the  appellate  court  would  approve 
of  a  verdict  in  double  the  amount  sued 
for  because  he  was  a  Confederate  sol- 
dier, and  it  was  said  that  this  was 
highly  prejudicial  and  should  have 
met  the  swift  condemnation  of  the 
trial  court) ;  Halsev  r.  Bell  (Tex.  Civ. 
App.),  62  S.  W.  1088  (a  suit  on  a  note 
where  plaintiff's  counsel  professed 
friendship  for  defendant  and  said  that 
he  himself  was  responsible  for  the 
loan  and  that  the  non-payment  showed 
ingratitude  to  himself  as  well  as  plain- 
tiff);  Ft.  Worth  &  D.  C.  E.  Co.  V. 
Johnson,  5  Tex.  Civ.  App.  15,  23  S. 
W.  826.  Wash.  —  State  f.  Montgomerv, 
56  Wash.  443,  105  Pae.  1035,  134  Am. 
St.  Rep.  1119,  where  the  prosecuting 
attorney  referred  to  one  of  the  state's 
witnesses,  whose  testimony  conflicted 
with  statements  made  out  of  court,  as 
having  been  "bought." 

In  rape  cases  arguments  of  an  in- 
flammatory nature  are  especially  repre- 
hensible. Frederickson  v.  State,  44 
Tex.  Crim.  288,  70  S.  W.   754. 

86.  Ga.  —  Atlantic  Coast  Line  B. 
Co.  V.  Jones,  132  Ga.  189,  63  S.  £. 
834,  840;  Conlev  r.  Redwine,  109  Ga, 
640,  35  S.  E.  92,  77  Am.  St.  Rep.  398 
(where  it  was  said  to  be  within  the 
court's  discretion  to  cause  counsel  to 
desist  from  making  pathetic  remarks 
concerning  his  client).  Mo.  —  Beck  v. 
Quincv,  etc.  R.  Co.,  129  Mo.  App.  7, 
108  S.  W.  132,  13S.  Tenn.  — East  Ten- 
nessee, V.  &  G.  R.  Co.  v.  Gurley,  80 
Tenn.  46. 

87.  Beck  v.  Quincv,  etc.  R.  Co.,  129 
Mo.  App.  7,  108  S.  W.  132,  138. 

88.  HI.  — Chicago  &  E.  I.  R.  Co.  r. 
Garner,  83  111.  App.  118.  Ind.  —  South- 
ern R.  Co.  v.  Bulleit,  40  Ind.  App.  457, 
82  N.  E.  474,  a  damage  suit,  where 
plaintiff's    counsel    said:      "Give    him 


(plaintiff)  $2000.  The  defendant  will 
make  that  much  money  while  you  are 
signing  your  verdict,"  and  this  was 
said  to  be  improper,  but  not  reversi- 
ble error,  because  of  a  direction  to  dis- 
regard. Mich.  —  Dahrooge  v.  Pere 
Marquette  R.  Co.,  144  Mich.  544,  108 
N.  W.  283,  where  it  was  said  that 
while  a  reference  to  the  defendant's 
ability  to  procure  witnesses  should 
have  been  omitted,  it  was  not  calcu- 
lated to  prejudice  the  jury.  Wis.  — 
Waterman  v.  Chicago  &  A."  R.  Co.,  82 
Wis.  613,  52  N.  W.  247. 

Where  discountenanced  by  the  court, 
argument  of  this  character  will  not  be 
held  erroneous  in  the  absence  of  an 
affirmative  showing.  Dugan  v.  Chicago, 
etc.  R.  Co.,  85  Wis.  609,  55  N.  W. 
894. 

If  not  persisted  in  such  argument  is 
not  reversible,  no  instructions  having 
been  requested.  Louden  r.  Vinton,  108 
Mich.  313,  66  N.  W.  222. 

89.  Kan.  —  Surface  v.  Douglas,  1 
Kan.  App.  78,  41  Pac.  207.  Minn. — 
Graves  v.  Bonness,  97  Minn.  278,  107 
X.  W.  163,  where,  however,  it  was  held 
not  reversible  to  state  that  all  that 
plaintiff  had  was  involved  in  the  suit. 
Mo.  —  Torreyson  v.  United  Rys.  Co., 
144  Mo.  App.  626,  129  S.  W.  409.  Tex. 
Duerler  Mfg.  Co.  v.  Eichhorn,  44  Tex. 
Civ.  App.  638,  99  S.  W.  715,  a  damage 
suit  where  plaintiff's  counsel  referred 
to  her  as  a  "penniless  girl,"  and  this 
was  cured  by  instructions  and  a  request 
on  the  part  of  counsel  to  disregard. 

The  Circumstances  Under  Which 
Statement  Made.  —  In  Cook  v.  Smith- 
Lowe  Co.  (Iowa),  109  N.  W.  798,  an  ac- 
tion by  a  miner  to  recover  for  personal 
injuries,  it  was  held  not  improper  for 
plaintiff's  counsel  to  state  that  miners 
did  not  have  a  large  bank  account  and 
that  plaintiff  had  a  family  to  support, 
as  showing  the  reason  why  plaintiff  re- 
turned to  work  sooner  than  he  other- 
wise would,  in  order  that  this  fact 
should  not  be  counted  against  him  in 
determining  the  amount  of  his  recov- 
ery, counsel  for  plaintiff  expressly  dis- 
claiming any  intention  to  influence  the 
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record  relating  thereto,  and  sometimes  authorizes  a  reversal.90  But 
a  reference  to  the  standing  and  position  of  a  party  to  account  for 
the  faith  his  opponent  had  in  him,  if  plausible,  is  not  open  to  objec- 
tion.91 

Helplessness.  —  It  is  improper  to  refer  to  the  helpless  or  forlorn  con- 
dition of  a  litigant,92  or  of  dependent  relatives  of  a  party  to  the  ac- 
tion,93 or  to  say  that  a  prosecuting  witness  has  been  ruined,  where 
there  is  no  evidence  to  that  effect.94  Thus  an  allusion  to  a  party's 
orphanage  is  improper.95    But  a  reference  to  the  fact  that  injuries 


jury  as  to  the  amount  of  recovery  by 
this  argument. 

Counsel  Fees.  —  It  is  improper  for 
plaintiff's  counsel  to  state  that  one-half 
of  the  recovery  will  go  for  counsel  fees. 
White  v.  Chicago  &  N.  W.  E.  Co. 
(Iowa),  124  N.  W.  309. 

90.  111.  —  Williamson  v.  Hirsh-Stein 
&  Co.,  147  111.  App.  500,  509,  reversal 
because  counsel  referred  to  defendant 
as  a  wealthy  concern.  Ky. — Louisville 
&  N.  E.  Co.  v.  Crow,  32  Ky.  L.  Eep. 
1145,  107  S.  W.  807,  where  plaintiff's 
counsel  said  that  the  defendant  was  a 
soulless  corporation  making  millions  of 
dollars  every  day.  Mich.  —  Holmes  v. 
Loud,  149  Mich.  410,  112  N.  W.  1109, 
a  reversal  because  "the  wealth,  char- 
acter, and  influence  of  defendants  were 
commented  upon.  Witnesses  were 
charged  as  being  under  defendants'  in- 
fluence, and  not  daring  to  testify 
against  them.  Witnesses  were  charged 
with  holding  appointments  secured  by 
defendants,  and  therefore  their  testi- 
mony was  unreliable.  Defendants  and 
their  employes  were  charged  with  co- 
ercing a  witness  to  do  certain  things 
with    a  political  job   to  win." 

91.  McKinnie  v.  Lane,  133  111.  App. 
438,  judgment  affirmed,  230  III  544,  82 
N.  E.  878. 

92.  Kan.  —  Surface  v.  Douglas,  1 
Kan.  App.  78,  41  Pac.  207.  Mo.— 
Torreyson  v.  United  E.  Co.,  144  Mo. 
App.  626,  129  S.  W.  409,  a  damage 
suit,  where  the  following  in  connection 
with  other  statements  was  held  reversi- 
ble error:  "She  (plaintiff)  lived  up 
there  in  that  community  so  that  she 
commanded  the  respect  and  admiration 
of  everybody,  and  she  sought  employ- 
ment not  only  there,  but  elsewhere. 
She  would  go  out  into  the  world  and 
work  eight  or  nine  months  and  make 
something  for  herself,  and  then  when 
the  time  for  vacation  came  on  she  would 
get  some  enjoyment  out  of  this  world. 
Where  is  she  now?  She  is  absolutely 
fatherless,   motherless,   helpless,  penni- 
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less,  a  cripple  to  go  down  to  the  grave." 
Tex.  —  Beville  v.  Jones,  74  Tex.  148, 
11  S.  W.  1128;  Texas  Cent.  E.  Co.  v. 
Pledger,  36  Tex.  Civ.  App.  248,  81  S. 
W.  755;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Du- 
vall,  12  Tex.  Civ.  App.  348,  35  S.  W.  699 
(where  plaintiff's  counsel's  statement 
that  it  depended  upon  the  jury's  ver- 
dict "whether  this  widow  and  orphan 
children  go  out  of  this  court  room  pen- 
niless, fatherless,  and  to  the  poor- 
house,"  was  held  immaterial  in  view 
of  the  instructions  and  the  amount  of 
the  verdict). 

93.  U.  S.  — Duke  v.  St.  Louis  &  S. 
F.  E.  Co.,  172  Fed.  684,  an  action  to 
recover  for  the  death  of  a  father, 
wherein  it  was  held  reversible  error, 
"to  draw  a  picture  of  an  imaginary 
wayward  son  or  daughter  at  that  crit- 
ical period  when  they  are  prone  to  go 
astray,  saved  by  the  timely  interfer- 
ence of  a  strong  and  tender  and  watch- 
ful father,  and  from  this  imaginary 
incident  draw  the  inference  that  no 
money  could  compensate  for  such 
things,  and  make  that  the  basis  of  a 
verdict  in  damages  in  a  case  where 
there  could  be  no  such  evidence,  since 
the  only  children  of  deceased  were  of 
very  tender  years."  HI.  —  Deel  v. 
Heiligenstein,  244  111.  239,  91  N.  E. 
429.  Kan.  —  Surface  v.  Douglas,  1 
Kan.  App.  78,  41  Pac.  207.  Tex. — 
Texas  Cent.  E.  Co.  v.  Pledger,  36  Tex. 
Civ.  App.  248,  81  S.  W.  755;  Gulf,  C. 
&  S.  F.  E.  Co.  v.  Duvall,  12  Tex.  Civ. 
App.  348,  35  S.  W.  699. 

94.  State  v.  Nyhus  (N.  D.),  124  N. 
W.  71,  a  rape  case,  where  the  prosecu- 
tor said  that  the  state  was  entitled 
to  a  conviction,  "in  view  of  the  fact 
that  you  have  before  you  two  girls 
whose  lives  have  been  ruined  by  this 
defendant,"  and  a  new  trial  was 
granted,   regardless  of  instructions. 

95.  Chicago  City  E.  Co.  v.  Schae- 
fer,  121  111.  App.  334,  356;  Torreyson 
v.  United  E.  Co.,  144  Mo.  App.  626, 
129  S.  W.  409. 
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complained  of  will  render  plaintiff  a  cripple  for  life  is  proper,  if 
the  evidence  supports  the  statement.98  And  in  jurisdictions  where, 
in  determining  the  financial  loss  to  the  widow  and  infant  child,  re- 
sulting from  the  death  of  the  husband  and  father,  the  jury  may 
consider  the  financial  loss  accruing  from  the  deprivation  of  the  so- 
ciety, comfort,  care  and  protection  of  the  deceased,  as  well  as  of  his 
support,  counsel  has  the  right  to  address  the  jury  upon  this  question, 
and  in  doing  so  to  picture  to  the  imagination  the  probable  pecuniary 
privations  and  condition  of  the  bereaved  widow  and  children  result- 
ing from  the  absence  of  the  supporting  care  and  protection  of  the 
deceased.97 

(B.)  Contrasting  Condition  of  Parties.  —  In  determining  the  amount 
of  recovery  in  damage  cases,  the  relative  financial  condition  of  the 
parties  is  not  a  matter  that  the  jury  can  properly  consider,  and  so 
a  comparison  of  the  financial  condition  of  the  parties  to  the  action, 
by  way  of  argument,  in  the  absence  of  evidence  showing  the  finan- 
cial condition  of  either  of  them,  is  universally  held  improper.98    And 


96.  Eeese  V.  Detroit  United  E.  Co., 
159  Mich.  600,  124  N.  W.  539. 

97.  Hale  V.  San  Bernardino  Val. 
Traction  Co.,  156  Cal.  713,  106  Pac.  83, 
per  Shaw,  J. 

98.  Fla.  —  Seaboard  Air  Line  R. 
Co.  V.  Smith,  53  Fla.  375,  43  So.  235. 
HI.  —  Emery  Dry  Goods  Co.  v.  DeHart, 
130  111.  App.  244  (where  counsel  said: 
"Why  gentlemen  of  the  jury,  see  these 
men  here,  the  members  of  this  corpora- 
tion, with  their  hair  parted  in  the  mid- 
dle, and  diamonds  and  fancy  silk  vests 
on  trying  to  defeat  this  poor  woman 
out  of  her  just  dues");  Tavlor  v.  Har- 
ris, 68  111.  App.  92.  Ind.  —  United 
States  Cement  Co.  v.  Cooper,  172  Ind. 
599,  88  N.  E.  69,  reversing,  82  N.  E.  981, 
where  counsel  "used  the  following 
language:  'The  plaintiff  is  not  rich. 
He  was  not  born  with  a  silver  spoon 
in  his  mouth.  He  cannot  sit  in  a  richly 
adorned  chair  with  silver  and  gold 
piled  about  his  plate.  He  cannot  ride 
in  fine  chariots.  He  does  not  have 
millions  like  the  defendant,  made  from 
the  labor  of  other  men,'  "  and  it  was 
said  that  "the  language  complained  of 
was  not  directed  to  any  issue  or  legiti- 
mate evidence  in  the  case,  and  was  of 
a  character  to  be  prejudicial. "  la. — 
White  v.  Chicago  &  1ST.  W.  R.  Co.,  124 
N.  W.  309;  Bettis  v.  Chicago,  B.  I.  & 
P.  E.  Co.,  131  Iowa  46.  108  N.  W.  103 
(not  reversed,  counsel  having  been 
stopped  and  the  jury  instructed  to  dis- 
regard the  remark).  Ky. —  Louisville. 
H.  &  St.  L.  R.  Co.  v.  Morgan,  110  Kv. 
740,   62   8.   W,    736    (where   plaintiff's 


counsel  told  the  jury  that  the  railway 
company  "can  appeal  this  case,  but 
the  plaintiff  is  a  poor  man  and  has  no 
money  to  appeal  with");  Illinois  Cent. 
R.  Co.  v.  Proctor,  28  Ky.  L.  Rep.  598, 
89  S.  W.  714;  Louisville  &  N.  R.  Co. 
V.  Smith,  27  Ky.  L.  Rep.  257,  84  S.  W.  755 
(where  plaintiff's  counsel  said:  "The 
defendant  in  this  case  is  a  soulless  cor- 
poration, making  millions  of  dollars 
every  day.  Its  money  is  worth  150 
cents  on  the  dollar,  and  Heck  Smith's 
[appellee]  money  is  only  worth  100  cents 
to  the  dollar").  Mich.  —  Ruttle  v. 
What  Cheer  Coal  Min.  Co.,  125  N.  W. 
787.  Mo.  — Brady  v.  Springfield  Trac- 
tion  Co..  140  Mo"  App.  421,  24  S.  W. 
1070.  N.  H.  — Gilman  v.  Citv  of  La- 
conia,  71  N.  H.  212,  51  Atl.  631,  where 
a  new  trial  was  not  granted,  however, 
plaintiff's  counsel  having  said  that  he 
did  not  desire  a  verdict  because  of  the 
relative  wealth  and  poverty  of  the  de- 
fendant and  plaintiff  respectively, 
there  being  evidence  that  plaintiff 
"ran  a  small  baggage  express."  Tex. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Swann 
(Tex.  Civ.  App.),  127  S.  W.  1164;  Bit- 
terman  v.  Hearn  (Tex.  Civ.  App.),  32 
S.  W.  341  (where  such  argument  was 
held  reversible  error,  the  allowance  of 
damages  being  excessive).  Va.  — 
Southern  R.  Co.  v.  Simmons,  105  Va. 
651,  55  S.  E.  459.  Wis.  —  Neumeister 
v.  Goddard,  133  Wis.  405,  113  N.  W. 
733,  where  though  counsel  said  of  de- 
fendant and  plaintiffs  respectively: 
"Hi  Goddard  can  spend  $1000  to  their 
hundred,"  the   judgment  was  not  re- 
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it  has  been  said  that  evidence  that  plaintiff  is  without  means,98  or 
that  one  of  the  parties  was  wealthy  and  the  other  poor,1  does  not  au- 
thorize counsel  in  contrasting  the  financial  standing  of  the  parties. 
Likewise  in  a  criminal  prosecution  it  is  error  to  compare  the  finan- 
cial condition  of  the  prosecuting  witness  and  defendant,2  or  defend- 
ant's employer.3 

Mental  Condition. —  Argument  to  the  effect  that  plaintiff  is  simple 
minded  and  not  on  an  equal  footing  with  defendant  as  to  mentality 
may  be  considered  by  the  jury  as  counsel's  conclusion  from  the  evi- 
dence, but  not  as  an  independent  statement  of  a  fact.4 

(IV.)  Appeals  to  Class  Prejudice.  —  (A.)  The  Kule.  —  Argument  tend- 
ing to  engender  class  prejudice  is  improper.6 


versed,  the  trial  court  having  disap- 
proved of  the  language. 

Compare  Hale  v.  San  Bernardino  Val. 
Traction  Co.,  156  Cal.  713,  106  Pac.  83, 
a  negligence  action  by  a  widow  and 
child  to  recover  damages  for  the  death 
of  the  husband  and  father,  where  coun- 
sel said  that  the  widow  might  have 
to  work  at  the  washtub  to  earn  a  living 
for  herself  and  child,  and  this  was  con- 
trasted with  the  statement  that  the 
railroad  company  "goes  on  just  the 
same."  It  was  held  that  there  was 
no  just  ground  for  complaint. 

Practice  Severely  Condemned.  —  In 
Detroit  Nat.  Bank  v.  Union  Trust  Co., 
145  Mich.  656,  108  N.  W.  1092,  1096, 
116  Am.  St.  Kep.  319,  the  court,  in 
passing  upon  the  propriety  of  compar- 
ing the  relative  financial  standing  of 
the  litigants,  said:  "Counsel  are  offi- 
cers of  court.  They  are  learned  in  the 
law.  They  have  the  opportunity  of 
acquiring  a  high  appreciation  of  fair- 
ness and  justice.  They  should  not 
have  made  such  unfair  argument  to  the 
jury.  The  courts,  and  men  whose  in- 
terests are  before  the  courts,  have  a 
right  to  have  cases  tried  fairly,  and 
that  appeals  calculated  to  arouse  the 
sympathies  and  prejudices  of  jurors, 
who  do  not  as  a  rule  discriminate 
closely,  when  the  opportunity  offers  to 
bestow  charity  at  the  expense  of  liti- 
gants, be  not  made.  If  counsel  cannot 
restrain  themselves  from  making  un- 
fair appeals  we  have  no  alternative 
but  to  set  aside  the  verdicts  thus  ob- 
tained, and  we  owe  it  to  the  cause  of 
common  justice  to  severely  condemn  the 
practice,  whether  it  is  the  result  of 
undue  excitement  and  zeal  merely, 
which  palliates  it,  or  to  a  deliberate 
premeditated  intention  to  obtain  an 
undue  advantage." 
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99.  White  v.  Chicago  &  N.  W.  E. 
Co.  (Iowa),  124  N.  W.  309,  reversed  on 
other  grounds,  however,  counsel  having 
withdrawn  the  remark  in  a  way  to  ob- 
viate any  prejudice. 

1.  Dallas  Consol.  Elec.  St.  E.  Co.  v. 
Black,  40  Tex.  Civ.  App.  415,  89  S.  W. 
1087. 

2.  People  v.  Montague,  71  Mich. 
447,  39  N.  W.  585,  where  the  prosecu- 
tor laid  great  stress  on  the  narrow 
means  of  the  prosecuting  witness  and 
the  necessity  he  felt  himself  to  be  in 
of  using  peculiar  means  to  obtain  proof 
to  overcome  the  danger  that  defend- 
ant 's  wealthy  surroundings  and  influ- 
ence might  enable  him  to  secure  false 
testimony. 

3.  Lane  v.  State,  85  Ala.  11,  4  So. 
730. 

4.  Prye  v.  Kalbaugh,  34  Utah  306, 
97  Pac.  331 

In  Bushey  v.  Northrop,  78  Vt.  430, 
62  Atl.  1015,  plaintiff's  counsel  in  ar- 
gument asked,  "What  is  the  feeling 
towards  an  intelligent  man  who  takes 
advantage  of  a  poor  man's  ignor- 
ance?" The  court  said:  "This  was 
a  characterization  of  the  defendant 
upon  an  assumption  of  his  misconduct, 
rather  than  an  argument  of  the  evi- 
dence to  prove  the  misconduct;  but  the 
case  presented  by  the  plaintiff's  testi- 
mony justified  some  severity  of  re- 
mark, and  it  can  hardly  be  held  that 
the  mistake  indicated  was  reversible 
error. ' ' 

5.  Ark.  —  Whaley  v.  Vannatta,  77 
Ark.  238,  91  S.  W.  191,  where  plain- 
tiff's counsel  referred  to  defendant  and 
his  witnesses  as  a  crowd  of  commission 
merchants  all  along  the  line.  HI.  — 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  v.  New- 
lin,  74  111.  App.  638,  where  counsel 
eaid:     "If  this  jury  find  a  verdict  for 
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(B.)  Pabticulab  Classes. —  (1.)  Corporations. —  An  attempt  to  excite 
the  prejudice  of  the  jury  against  a  party  to  an  action  because  it  is 
a  corporation  is  improper.6  And  so  general  corporate  power  and  its 


the  defendant  in  this  ease,  you  farm- 
ers in  this  county  will  have  to  pay  for 
it.  Shippers  won 't  pay  anything  for 
your  cattle,  for  shippers  must  take 
into  consideration  the  damage  that 
may  be  done.  The  farmers  must  pay 
that  damage.  Shippers  will  not  buy 
stock  and  lose  fifty  dollars  on  a  car." 
Ii.  —  Dowdell  v.  Wilcox,  64  Iowa  721, 
21  N.  W.  147,  where  it  was  held  not 
ground  for  a  new  trial  that  plaintiff's 
counsel  referred  to  his  client  as  a  sol- 
dier 's  widow.  Kan.  —  State  v.  Shel- 
ton,  6  Kan.  App.  662,  49  Pac.  702, 
where  the  following  was  said  to  con- 
etitute  reversible  error:  "You  are 
farmers,  and  wheat  has  been  stolen  in 
this  county,  and  two  of  the  jurors  have 
lost  wheat  by  theft;  and  you  owe  it  to 
yourselves  and  to  the  farmers  of  this 
county  to  see  to  it  that  an  example 
is  made  of  one  of  them."  Tex. — 
Beville  v.  Jones,  74  Tex.  148,  11  S. 
W.  1128. 

Compare  People  v.  Kohl,  138  N.  Y. 
616,  33  N.  E.  933;  Gulf,  C.  &  S.  F.  E. 
Co.  v.  Coon,  69  Tex.  730,  7  S.  W.  492 
(where  it  was  held  not  prejudicial  for 
counsel  to  refer  to  the  fact  that  his 
client  and  he  had  "fought  shoulder  to 
shoulder   in  the  late  war"). 

6.  Ala.  —  Commercial  Fire  Ins.  Co. 
V.  Allen,  80  Ala.  571,  1  So.  202.  Fla. 
Seaboard  Air  Line  E.  Co.  v.  Smith,  53 
Fla.  375,  43  So.  235,  a  damage  suit, 
where  counsel  for  plaintiff  stated  that 
by  the  reports  of  the  Interstate  Com- 
merce Commission  there  had  been  many 
thousands  of  deaths  and  injuries  by 
accidents,  by  railroads,  during  the  last 
year,  and  it  was  said  that  an  oral 
charge  to  disregard  this  statement  was 
not  sufficient  to  remove  its  prejudicial 
effect.  HI.  — Peoria  B.  &  C.  Tract.  Co. 
«?.  Vance,  234  111.  36,  84  N.  E.  607;  Wa- 
bash E.  Co.  V.  Billings,  212  111.  37,  72 
N.  E.  2,  reversing  105  111.  App.  Ill;  Chi- 
cago &  A.  E.  Co.  v.  Brogonier,  13  111. 
App.  467.  Compare  Chicago,  B.  &  Q. 
E.  Co.  V.  Perkins,  125  111.  127,  17  N.  E. 
1,  where  the  following  statement  was 
held  not  prejudicial:  "Now,  $5000  is 
all  this  lady  can  recover;  that  is  fixed 
by  law.  Eailroad  companies  have 
somehow  or  other  fixed,  by  an  act  of 
the   legislature,   a  limit   beyond   which 


juries  cannot  go."  la. —  Wheeler  & 
Wilson  Mfg.  Co.  v.  Sterett,  94  Iowa 
158,  62  N.  W.  675,  where  the  following 
was  held  reversible  error:  "Sewing 
machine  companies  are  allowed  to  roam 
at  will,  and  rob  people  as  they  please." 
Ky.  —  Louisville  &  X.  E.  Co/  v.  Payne, 
138  Ky.  274,  127  S.  W.  993  (a  damage 
suit,  where  plaintiff's  counsel  said: 
"Give  us  as  much  as  a  railroad  mag- 
nate would  spend  for  a  rosebud;  give 
us  as  much  as  one  of  these  magnates 
would  tip  a  waiter");  Louisville  &  N. 
E.  Co.  v.  Smith,  27  Ky.  L.  Eep.  257, 
84  S.  W.  755  (where  plaintiff's  coun- 
sel said:  "Notwithstanding  the  great 
wealth  of  this  soulless  corporation,  it 
doesn't  know  who  owns  it;  whether  it 
is  J.  Pierpont  Morgan  &  Co.,  or  J.  W. 
Gates,  the  great  trust  magnate,  God 
Almighty  only  knows,"  and  it  was 
said    that   the    jury    should   have    been 

admonished).      Mich Dolph    v.    Lake 

Shore  &  M.  S.  E.  Co.,  149  Mich.  278, 
112  N.  W.  981;  Hillman  v.  Detroit 
"United  E.  Co.,  137  Mich.  184,  100  N.  W. 
399  (where  this  was  held  error:  "Are 
you  gentlemen  to  be  influenced  by  such 
testimony  as  this?  Are  you  to  defeat 
the  honest  claim  of  a  poor  man,  who 
comes  before  you  for  justice,  by  a 
corporation  that  will  resort  to  such  lies 
and  perjury  to  maintain  their  case  in 
this  court?");  People  r.  Detroit  &  S. 
Plank  Boad  Co.,  125  Mich.  366,  84  N. 
W.  290.  Miss.  -•—  Newman  v.  Vicks- 
burg  &  M.  E.  Co.,  8  So.  172,  where  it 
was  said  that  the  following  language 
did  not  require  a  reversal:  "I  say 
that  parties  with  armies  of  retainers 
like  these  railroad  corporations  have 
grown  to  such  a  position  that  they 
seem  to  have  been  constructed  in  order 
that  a  few  might  live  and  fatten  on 
the  arterial  blood  of  the  country." 
Mo.  — Beck  v.  Quincv,  etc.  E.  Co.. '129 
Mo.  App.  7,  108  S.  W.  132,  138.  N.  H. 
Shute  v.  Exeter  Mfg.  Co.,  69  N.  H.  210, 
40  Atl.  391,  an  action  for  the  death  of 
an  employe,  where  it  was  said  that  the 
company  was  "so  anxious  for  produc- 
tion that  they  took  down  the  remnants 
of  the  pulley  while  the  girl  lay  bleed- 
ing upon  the  floor"  was  legitimate,  as 
the  evidence  tended  to  prove  the  state- 
ment of  fact.  N.  Y. — Williams  v.  Brook - 
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abuses  should  not  be  injected  into  the  case  in  argument  in  a  manner 


lyn  El.  R.  Co.,  126  N.  Y.  96,  26  N.  E. 
1048,  reversing  57  Hun  591,  10  N.  *. 
Supp.  929;  Kinne  V.  International  R. 
Co.,  100  App.  Div.  5,  90  N.  Y.  Supp. 
930, 15  Ann.  Cas.  368.  S.  C.  —  Kirby  V. 
Western  Union  Tel.  Co.,  77  S.  C.  404,  58 
S.  E.  10,  122  Am.  St.  Rep.  580.  Tex.  — 
Galveston,  H.  &  IT.  R.  Co.  v.  Kutac,  72 
Tex.  643,  11  S.  W.  127;  Galveston,  H. 
&  S.  A.  R.  Co.  v.  Cooper,  70  Tex.  67,  8 
S.  W.  68;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Hays  (Tex.  Civ.  App.),  Ill  S.  W.  446 
(where  counsel  said:  "Oh,  how  un- 
fortunate it  is  for  a  poor  man  in  hum- 
ble circumstances  if  he  gets  into  a 
fight  with  a  corporation  or  a  rail- 
road"); Missouri,  K.  &  T.  R.  Co.  V. 
Cherry,  44  Tex.  Civ.  App.  232,  97  S.  W. 
712;  Ferguson-McKinney  Dry  Goods 
Co.  V.  City  Nat.  Bank,  31  Tex.  Civ. 
App.  238,  71  S.  W.  604;  Galveston,  H. 
&  S.  A.  R.  Co.  v.  Silegman  (Tex*.  Civ. 
App.),  23  S.  W.  298  (wherein  it  was 
said:  "This  railroad  is  a  monster, 
wealthy  and  powerful,  more  powerful 
than  any  individual  in  the  state,  and 
is  not  on  equality  with  any  private 
citizen");  Houston  Waterworks  Co.  v. 
Harris,  3  Tex.  Civ.  App.  475,  23  S.  W. 
46.  See  Western  Union  Tel.  Co.  v. 
Smith  (Tex.  Civ.  App.),  113  S.  W.  766. 
Wis.  —  Masterson  v,  Chicago  &  N.  W. 
R.  Co.,  102  Wis.  571,  78  N.  W.  757, 
where  "one  of  the  plaintiff's  attorneys 
paid,  in  substance,  that  railroad  cor- 
porations, by  means  of  the  immense 
force  at  their  nod  and  beck,  are  able 
to  accomplish  the  prostitution  of  jus- 
tice; that  in  this  case  'you  (the  jury) 
have  witnessed  a  proceeding  which,  in 
my  judgment,  is  a  prostitution  of  the 
usual  and  ordinary  proceedings  in  a 
court  of  justice';  that  there  had  been 
attempts  on  the  part  of  the  defendant 
which  point  strongly  to  subornation  of 
perjury;  that  'reputation  is  cheap, 
weighed  against  the  money  of  this 
company.'  " 

To  say  that  a  corporation  is  without 
soul,  conscience,  sympathy  or  God,  is 
prejudicial  error.  Commercial  Fire 
Ins.  Co.  v.  Allen,  80  Ala.  571,  1  So.  202; 
Western  &  A.  R.  Co.  v.  Cox,  115  Ga. 
715,  42  S.  E.  74.  So  also  is  argument 
to  the  effect  that  a  corporation  does 
not  know  what  fear  or  sympathy  is. 
Whipple  V.  Michigan  Cent.  R.  Co.,  143 
Mich.  41,  106  N.  W.  690.     However,  in 


Lake  Erie  &  W.  R.  Co.  v.  Close,  5  Ind. 
App.  444,  32  N.  E.  588,  where  the  de- 
fendant corporation  was  spoken  of  as 
hard  hearted  and  unfeeling,  and  it  was 
held  not  ground  for  reversal. 

But  in  a  personal  injury  suit  against 
a  railroad,  "  'a  charge  that  defendant 
was  trying  to  dodge  liability  by  claim- 
ing it  was  not  operating  the  road,' 
'that  defendant  was  a  sea  serpent, 
which  had  swallowed  the  small  fish,'  " 
i.  e.,  a  smaller  road,  does  not  consti- 
tute reversible  error,  though  "the  court 
might  properly  have  required  counsel 
to  confine  himself  to  a  discussion  of 
the  facts  in  more  temperate  language." 
Williams  v.  Cleveland,  C,  C.  &  St.  L. 
R.  Co.,  102  Mich.  537,  61  N.  W.  52. 

Exaggerated  Statement  Not  Prejudi- 
cial.—  In  Louisville  &  A.  R.  Co.  v. 
Wilson,  30  Ky.  L.  Rep.  734,  99  S.  W. 
634,  a  personal  injury  suit  by  a  rail- 
road employe,  where  the  statement  of 
plaintiff's  counsel  "in  a  general  way 
was  that  thousands  of  men  annually 
lost  their  lives  by  reason  of  the  negli- 
gence of  railroads  in  failing  to  pro- 
vide proper  and  suitable  appliances  for 
ihe  operation  of  their  machines,  and 
that  more  employes  lost  their  lives 
from  this  cause  than  were  killed  in 
the  war  between  Russia  and  Japan." 

Appeal  To  Teach  Corporation  To 
Obey  Law  Not  Reversible.  —  In  Louis- 
ville, H.  &  St.  L.  R.  Co.  v.  Chandler's 
Admr.,  24  Ky.  L.  Rep.  998,  70  S.  W. 
666,  rehearing  denied  in  24  Ky.  L.  Rep. 
2035,  72  S.  W.  805. 

Commenting  on  Railroad's  Inclina- 
tions Not  To  Settle  Claims. — In  Texas 
Cent.  R.  Co.  v.  Parker,  33  Tex.  Civ.  App. 
514,  77  S.  W.  42,  the  following  language 
was  held  reversible:  "When  the_ rail- 
road company  kills  one  of  your  animals 
that  is  worth  $65,  they  will  offer  you 
$8  for  it,  and,  if  you  don't  take  it, 
they  will  force  you  to  bring  suit  and 
to  pay  out  $200  to  get  the  $65;  and  I 
intend  to  tell  the  juries  of  this  country 
about  the  railroad's  conduct  in  these 
matters."  And  see  Galveston,  H.  &  S. 
A.  R.  Co.  v.  Kutac,  75  Tex.  643,  11 
S.  W.  127. 

Expenses  of  Appeal.  —  In  Selby  v. 
Detroit  R.  Co.,  122  Mich.  311,  81  N.  W. 
106,  where  it  was  held  error  to  intimate 
to  the  jury  that  they  should  add  to  a 
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calculated  to  arouse  the  passions,  create  prejudice  and  warp  the  judg- 
ment.7 But  the  impression  made  upon  the  minds  of  the  jury  by  such 
argument  is  sometimes,8  though  not  always,8  eradicated  by  instruc- 
tions, or  by  a  reprimand,  or  admonition  of  the  court. 

Distinguishing  Corporation  From  Natural  Person. —  Upon  the  question 
as  to  the  propriety  of  distinguishing  a  corporation  from  a  natural 
person  in  argument,  the  authorities  are  conflicting.10 

(2.)  Corporation  Lawyers. —  It  is  improper  to  refer  to  counsel  for  cor- 
porations in  a  discourteous  manner.11 

(3.)  Witnesses  for  Corporation.  —  To  speak  contemptuously  of  a  cor- 
poration's witnesses,  or  to  discredit  their  testimony  because  of  the 
fact  that  they  have  been  called  by  or  are  employed  by  a  corporation 
litigant,  is  improper.12 


verdict   enough    to   pay   plaintiff's    ex- 
penses  in   case   defendant  appealed. 

7.  Chicago  &  A.  R.  Co.  Co.  V.  Pelli- 
green,  59  111.  App.  558. 

Power  of  Eminent  Domain.  —  In  Ft. 
V7orth  &  D.  C.  R.  Co.  v.  Lock,  30  Tex. 
Civ.  App.  426,  70  S.  W.  456,  counsel 
said:  "The  railroad  company  has 
rights  that  you  don't  have.  It  can 
plow  through  your  yard,  and  move  your 
house.  It  has  unusual  rights  and  it 
ought  to  pay  for  them."  This  was 
held  prejudicial. 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Scott,  7  Tex.  Civ.  App.  619,  26  S.  W. 
998,  the  following  statement  was  held 
to  be  ground  for  reversal:  "I  want  to 
Bhow  you  that  a  railroad  has  rights 
that  you  don  't  have.  The  railroad  can 
condemn  your  graveyards,  and  disturb 
the  resting  place  of  your  sacred  dead." 
And  see  Galveston,  H.  &  H.  R.  Co.  v. 
Cooper,  70  Tex.  67,  8  S.  W.  68,  where 
similar  language  was  used. 

8.  Missouri,  K.  &  T.  R.  Co.  V.  Cher- 
ry, 44  Tex.  Civ.  App.  232,  97  S.  W.  712, 
a  damage  suit.  See  Houston  'Water- 
works Co.  V.  Harris,  3  Tex.  Civ.  App. 
475,  23  S.  W.  46. 

9.  111.  — Wabash  R.  Co.  V.  Billings, 
212  HI.  37,  72  N.  E.  2,  reversing  105 
111  App.  111.  Mich.  —  Hillman  v.  De- 
troit United  R.  Co.,  137  Mich.  184,  100 
N  W.  399.  .Tex.  —  Missouri,  K.  &  T. 
E.  Co.  V.  Cherry,  44  Tex.  Civ.  App.  232, 
97  S  W.  712.  Wis.  —  Masterson  V. 
Chicago  &  N.  W.  R.  Co.,  102  Wis.  571, 
78  N.  W.  757,  where  it  was  said  that 
the  error  was  not  cured  by  a  mild  re- 
buke. . 

10.  In  Johnson  V.  Detroit  &  M.  R. 
Co.,  135  Mich.  353,  97  N.  W.  760,  it  was 
held  that  an  appeal  to  the  jury  to  con- 


pider  the  fact  that  the  plaintiff  is  an 
individual  and  the  defendant  a  corpo- 
ration constitutes  cause  for  reversal. 

In  Whipple  v.  Michigan  Cent.  R.  Co., 
143  Mich.  41,  106  N.  W.  690,  the  follow- 
ing language  was  held  to  constitute  re- 
versible error:  "There  is  this  differ- 
ence between  any  corporation  operat- 
ing any  business  for  gain  or  any  other 
purpose,  and  that  is  this;  if  a  human 
person  is  operating  a  business,  there 
are  two  checks  upon  a  man,  only  one 
of  which  there  is  on  a  corporation. 
The  man,  in  addition  to  his  desire  for 
gain,  etc.,  has  a  human  feeling  which 
will  check  him  from  doing  certain 
things  which  it  would  not  check  a  cor- 
poration from  doing  because  a  corpora- 
tion has  no  feeling."  But  in  Galves- 
ton H.  &  S.  A.  R.  Co.  V.  Smith  (Tex. 
Civ.  App.),  93  S.  W.  184,  a  firmed  in  100 
Tex.  267,  98  S.  W.  240,  the  following 
language  was  held  unobjectionable: 
"This  is  a  suit  by  a  person  against  a 
corporation — a  suit  by  one  of  God's 
creatures  against  one  of  the  law's  crea- 
tures. A  corporation  has  been  called 
an  artificial  person.  It  is  a  creature 
of  the  law,  and  is  without  conscience, 
without  feeling,  without  heart  and 
without  soul."  And  a  statement  to 
the  effect  that  a  corporation  cannot  be 
imprisoned  as  an  individual  is  held  not 
improper.  Tutwiler  Coal,  Coke  &  Iron 
Co.  v.  Kail,  141  Ala.  374,  37  So.  634. 

11.  People  v.  Detroit  &  S.  Plank 
Road  Co.,  125  Mich.  366,  84  N.  W.  290 
(reversed  on  other  grounds);  Master- 
son  v.  Chicago  &  N.  W.  R.  Co.,  102  Wis. 
571,  78  N.  W.  757. 

12.  Ark. —  St.  Louis,  etc.  R.  Co.  v. 
Boback,  71  Ark.  427,  75  S.  W.  473;  St. 
Louis,  I.  M.  &  S.  R.  Co.  r.  Warren,  65 
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(4.)  Capitalists.  —  An  unwarranted  appeal  to  prejudice  against  capi- 
talists will  authorize  a  reversal.13 

(5.)  Citizens  or  Natives  of  Certain  Countries. —  Although  any  remarks 
in  the  course  of  argument  tending  to  influence  the  jury  to  find  a 
verdict  because  of  the  birth  or  nationality  of  a  party  will  authorize 
a  reversal,14  a  mere  reference  to  the  nationality  of  a  party  or  wit- 
ness will  not.15 

(6.)  Residents  of  Particular  Localities.  —  Argument  having  a  tendency 
to    raise    sectional     prejudice,16    or    to    make    capital    out    of    local 


Ark.  619,  48  S.  W.  222  (where  the  re- 
marks were  said  to  authorize  a  rever- 
sal in  view  of  an  excessive  verdict). 
111.  — Wabash  E.  Co.  v.  Billings,  212 
111.  37,  72  N.  E.  2,  reversing  102  111. 
App.  Ill,  and  holding  the  following 
language  reversible  error,  though  the 
jury  was  admonished:  "These  power- 
ful railroad  corporations  ignore  the 
rights  of  citizens,  maim  or  kill  them  at 
pleasure,  and  then  bring  in  their  em- 
ployes to  swear  them  through;  that 
most  of  the  witnesses  for  the  defense 
were  employes  of  the  defendant  and 
had  to  swear  the  way  they  did  or  lose 
their  jobs,  and  that  they  ought  not  to 
be  believed  for  that  reason."  Mich. 
Dolph  v.  Lake  Shore  &  M.  S.  E.  Co., 
149  Mich.  278,  112  N.  W.  981  (a  suit 
for  damages  by  fire  alleged  to  have 
been  caused  by  a  locomotive,  where 
plaintiff's  counsel  said:  "Anyone  who 
may  have  a  fire  will  find  someone  com- 
ing from  the  railroad  company  to  tes- 
tify that  the  engine  was  in  proper 
repair");  People  v.  Detroit  &  S.  Plank 
Eoad  Co.,  125  Mich.  366,  84  N.  W.  290. 
Miss.  —  Newman  v.  Vicksburg  &  M.  E. 
Co.,  8  So.  172.  Mo.  —  Beck  v.  Quincy, 
etc.  E.  Co.,  129  Mo.  App.  7,  108  S.  W. 
132,  138,  where  it  was  held  improper 
to  assert  that  the  history  of  litigation, 
as  shown  by  the  papers,  is  that  the  em- 
ployes of  railroad  corporations  are  com- 
pelled to  color  the  truth.  Tex.  —  Ft. 
Worth  Belt  E.  Co.  V.  Johnson  (Tex.  Civ. 
App.),  125  S.  W.  387;  Texas  &  P.  E. 
Co.  V.  Eea,  27  Tex.  Civ.  App.  549,  65  S. 
W.  1115  (a  damage  suit,  where  plain- 
tiff's counsel  referred  to  a  witness,  de- 
fendant's stock  claim  agent,  as  a  "cow 
coroner"  and  a  "cat"). 

13.  111.  —  Peoria  B.  &  C.  Tract.  Co. 
v.  Vance,  234  111.  36,  84  N.  E.  607,  a 
statement,  in  substance,  that  foreign 
capitalists  used  the  power  of  eminent 
domain  for  their  own  pockets,  regard- 
less of  private  rights.  Ky.  —  Louis- 
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ville  &  N.  E.  Co.  v.  Crow,  32  Ky.  L. 
Eep.  1145,  107  S.  W.  807  (where  it  was 
said  "in  the  closing  argument  .  .  . 
that  the  owners  of  the  road  were  amply 
able  to  lose  the  amount  claimed  by 
plaintiff;  that  they  were  mean,  and  op- 
pressed the  people,  and  ought  to  be 
punished  for  it;  and  that  Hettie  Green 
was  so  mean  that  she  would  not  let  her 
husband  sleep  in  the  bed  with  her"). 
Minn.  —  Wells  V.  Moses,  87  Minn.  432, 
92  N.  W.  334  (a  suit  by  bankers,  where 
the  defense  was  usury,  and  defendant's 
counsel  remarked  that  it  was  hard  to 
collect  taxes  from  them). 

Compare  Battishill  v.  Humphreys 
(Mich.),  38  N.  W.  581,  where  the 
language  employed  was  held  not  pre- 
judicial. 

14.  Fathman  v.  Tumilty,  34  Mo. 
App.  236;  Territory  v.  Chamberlain,  8 
N.  M.  538,  45  Pac.  1118. 

15.  Conn.  —  State  v.  Cabaudo,  76 
Atl.  42,  a  prosecution  of  an  Italian  for 
the  murder  of  a  countryman,  where  the 
prosecutor  said:  "Why,  gentlemen, 
even  since  this  trial  has  begun,  one 
Italian  has  shot  another  in  this  coun- 
try, and  has  fled  to  Italy,"  and  there 
was  no  objection  and  exception.  N. 
M.  —  Territory  v.  Chamberlain,  8  N. 
M.  538,  45  Pac.  1118.  Tex.  —  Duerler 
Mfg.  Co.  v.  Eichhorn,  44  Tex.  Civ.  App. 
638,  99  S.  W.  715,  a  reference  to  plain- 
tiff by  her  counsel  in  a  damage  suit  as 
"this  honest  German  girl." 

Reference  to  Nationality  of  Wit- 
nesses To  Distinguish  Them.  —  State  v. 
Lee,  116  La.  607,  40  So.  914. 

16.  Ala. — Davis  v.  Common  Council, 
33  So.  863,  where  the  following  com- 
ment was  properly  excluded:  "Doubt- 
less, gentlemen,  you  know  that  you 
cannot  get  in  trouble  any  quicker  than 
to  go  to  a  little  town  like  Alexander 
City  and  say  something  against  the 
condition  of  the  town  to  some  of  the 
city  officials."    la.  —  State  v.  Calhoun, 
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pride,   is  objectionable,   though   the   evidence   establishes   its   truth.17 
(7.)  Jews.  — A  reference  to  the  fact  that  parties  are  Jews  is  im- 
proper.18 

(8.)  Negroes. — A  direct  appeal  to  prejudice  against  the  African 
race  on  the  part  of  counsel  in  argument  for  the  purpose  of  influenc- 
ing the  jury  is  improper,19  and  constitutes  reversible  error  where 


72  Iowa  432,  34  N.  W.  194,  2  Am.  St. 
Rep.  252.  Mich.  —  Bedford  V.  Penny, 
58  Mich.  424,  25  N.  W.  381.  Tex.— 
San  Antonio  Tract.  Co.  V.  Lambkin 
(Tex.  Civ.  App.)i  99  S.  W.  574  (a  suit 
to  recover  damages  arising  from  in- 
sulting conduct  of  a  conductor,  where 
counsel  referred  to  the  latter  as  a 
"Northern  man"  and  to  the  plaintiffs 
as  "Ladies  from  the  South");  Fergu- 
ton-McKinney  Dry  Goods  Co.  v.  City 
Nat.  Bank,  31  Tex.  Civ.  App.  238,  71 
S.  W.  604  (an  appeal  to  the  jury,  as 
southern  gentlemen,  to  find  in  favor  of 
a  southern  woman  as  against  a  soulless 
corporation  from  the  north). 

17.  San  Antonio  Tract.  Co.  V.  Lamb- 
kin (Tex.  Civ.  App.),  99  S.  W.  574. 

18.  HI.  —  Freeman  V.  Dempsey,  41 
111.  App.  554.  Mich.  —  Hyman  v.  Kirt, 
153  Mich.  113,  116  N.  W.  536;  Cluett 
v.  Rosenthal,  100  Mich.  193,  58  N.  W. 
1009,  43  Am.  St.  Rep.  446  (where  coun- 
sel referred  to  parties  as  "These  men 
from  Jerusalem,"  and  upon  being  re- 
buked, retracted  the  Temark,  and  pro- 
ceeded in  a  lengthy  talk  to  the  effect 
that  Jews  did  not  do  manual  labor  but 
put  up  "games  and  schemes, — just  so 
nice  as  the  paper  on  the  wall").  Tex. 
Moss  V.  Sanger,  75  Tex.  321,  12  S.  W. 
619  (where  counsel  characterized  the 
transaction  involved  as  a  deliberate 
scheme  to  swindle  and  defraud,  gotten 
up  by  a  Jew,  a  Dutchman  and  a  lawyer, 
and  referred  to  one  of  the  parties  as 
"the  old  he- Jew  of  all,  who,  no  doubt, 
planned  the  whole  thing");  Garrity  v. 
Rankin  (Tex.  Civ.  App.),  55  S.  W. 
367  (reversed  on  other  grounds). 

19.  U.  S.  —  Batte  v.  United  States, 
209  U.  S.  36,  28  Sup.  Ct.  422,  52  L.  ed. 
670,  affirming  154  Fed.  540.  La. — 
State  v.  Johnson,  53  So.  702.  See  State 
v.  Perry,  124  La.  931,  50  So.  799;  State 
v.  Petit,  119  La.  1013,  44  So.  843. 
Miss.  — Harris  v.  State,  50  So.  626. 
Tex.  —  Johnson  r.  State  (Tex.  Crim.), 
127  S.  "W.  559  (where  the  remarks  were 
said  not  to  be  of  sufficient  importance 
to  require  a  reversal);  Gibson  v. 
State,  53  Tex.  Crim.  349,  110  S.  W.  41, 
51     (where    the    prosecutor    remarked: 

51 


"Do  not  let  it  be  said,  gentlemen  of 
the  jury,  that  a  jury  of  De  Witt  county 
citizens  can  only  hang  a  white  man," 
which  was  said  not  to  be  of  sufficient 
gravity  to  justify  a  reversal). 

Neal  V.  State,  50  Tex.  Crim.  583,  99 
S.  W.  1012,  was  an  assault  with  intent 
to  murder,  where  the  prosecutor  said: 
"The  nigger  man  differs  from  the  white 
man  in  this,  among  other  things:  that 
in  cases  of  this  kind  the  white  man 
kills  the  other  man,  while  the  nigger 
always  kills  the  woman;  and  I  want 
you  men  to  give  this  nigger  a  plenty, 
so  as  to  deter  his  class  from  this  par- 
ticular class  of  offense,  to  which  they 
are  addicted."  This  language  was 
said  to  be  improper  but  not  prejudicial 
error,  "In  view  of  the  absence  of  a 
special  charge  to  disregard  it,  and  in 
view  of  the  minimum  punishment  in- 
flicted upon  appellant." 

"Whether  witnesses,  in  giving  their 
testimony,  will  be  influenced  by  the 
fact  that  they  and  the  defendant  in  a 
criminal  prosecution  are  members  of 
the  same  race,  nationality,  family, 
church,  lodge,  or  union,  is  a  legitimate 
subject  for  discussion,  and  criticism  of 
such  witnesses  by  the  prosecuting  offi- 
cer, predicated  on  the  ground  that  they 
are  likely  to  be  so  influenced,  does  not 
involve  an  appeal  to  the  jury  to  base 
its  own  finding  upon  racial  or  other 
prejudice  against  the  defendant." 
State  v.  Howard,  120  La.  311,  45  So. 
260. 

A  reminder  that  a  negro  and  a  white 
man  are  entitled  to  equal  rights,  in  a 
damage  suit  where  a  negTO  is  plaintiff, 
is  not  an  appeal  to  race  prejudice,  but 
an  appeal  for  justice.  Texas  &  N.  O. 
R.  Co.  P.  McCoy  (Tex.  Civ.  App.),  117 
S.  W.  446. 

Assigning  Reason  for  Prejudice.— 
In  Brown  v.  State,  50  Tex.  Crim.  79, 
95  S.  W.  126,  a  homicide  case,  in  reply 
to  a  eulogv  of  the  negro  race  by  de- 
fendant's counsel  the  prosecutor  stated 
"that  the  reason  of  such  prejudice 
against  the  defendant  and  his  race  was 
brought  upon  themselves  by  the  dam- 
nable,  heinous  crimes,  such   as  murder 
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of  a  highly  inflammatory  character,20  or  where  the  language  employed 
includes  statements  of  facts  not  in  evidence,21  particularly  where 
counsel  has  been  allowed  to  do  so  without  rebuke  or  correction  by 
instructions  or  otherwise.22 

Cure  of  Error.  —  As  a  rule,  erroneous  remarks  arousing  racial  pre- 
judice are  cured  by  appropriate  instructions.23  In  some  jurisdictions, 
however,  the  injury  done  by  such  remarks  cannot  be  atoned  even  by 
the  retraction-or  ruling  out  of  the  remarks.24 

(V.)  Abusive  and  Denunciatory  Language.  —  (A.)  In  General.  ■ —  Though 
a  defendant  in  a  criminal  prosecution  is  not  entitled  as  of  right  to  be 
referred  to  by  the  prosecutor  as  innocent  of  the  crime  charged,25  and 


and  rape,  committed  by  them."  This 
was  improper  but  not  cause  for  rever- 
sal in  view  of  the  provocation  and  the 
fact  that  the  jury  was  instructed  to 
disregard  the  remark. 

20.  La.  —  State  v.  Bessa,  115  La. 
259,  38  So.  985,  a  prosecution  of  a  ne- 
gro for  striking  a  white  man,  where 
the  prosecutor  referred  to  the  proscut- 
ing  witness  as  "a  Creole  fellow  in 
blood. ' '  Miss.  —  Harris  v.  State,  50  So. 
626;  Sykes  v.  State,  89  Miss.  766,  42  So. 
875.  Mo.  — State  v.  Cook,  132  Mo. 
App.  167,  112  S.  W.  710. 

21.  Tannehill  v.  State,  159  Ala.  51, 
48  So.  662,  where  a  negro  charged  with 
murder  sought  to  prove  an  alibi  and 
the  prosecutor  declared  it  a  negro 
characteristic  to  "always  get  up  an 
alibi,  prove  it  by  perjured  testimony 
of  their  own  color,  and  get  their  ac- 
cused companion  clear  if  they  can." 

22.  Harris  v.  State  (Miss.),  50  So. 
626. 

23.  Te*as  &  N.  O.  E.  Co.  v.  McCoy 
(Tex.  Civ.  App.),  117  S.  W.  446. 

24.  State  v.  Bessa,  115  La.  259,  38 
So.  985. 

25.  Ark.  —  Smith  v.  State,  79  Ark. 
25,  94  S.  W.  918,  where  it  was  said 
that  it  did  not  constitute  reversible 
error  to  refer  to  defendant  as  a  vulture 
and  demon.  Cal.  —  People  v.  Glaze, 
139  Cal.  154,  72  Pac.  965.  Conn.— 
State  v.  Laudano,  74  Conn.  638,  51  Atl. 
860,  where  an  Italian  was  charged  with 
murdering  a  policeman.  The  evidence 
showed  that  a  countryman  of  defend- 
ant assisted  the  police  but  was  urged 
by  others  to  "help  the  living."  It  was 
held  that  a  remark  of  the  prosecutor  to 
the  effect  that  the  motto  of  those  be- 
lieving in  the  Mafia  was  "help  the  liv- 
ing," though  no  one  claimed  that  ac- 
cused believed  in  or  belonged  to  the 
Mafia,  was  improper,  but  did  not  war- 
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rant  a  new  trial.  111. — Earll  v.  People, 
99  111.  123,  where  on  a  trial  for  murder 
in  attempting  an  abortion,  characteriz- 
ing the  defendant  as  a  "red-handed 
abortionist,"  was  held  not  ground  for 
reversal,  no  objection  having  been  made, 
though  a  grave  breach  of  professional 
duty.  Ind.  —  Anderson  v.  State,  104 
Ind.  476,  4  N.  E.  63,  5  N.  E.  711,  a  rape 
case,  where  the  prosecutor  spoke  of  de- 
fendant as  "a  dirty  dog."  Kan. — • 
State  v.  McCool,  34  Kan.  613,  9  Pac. 
618,  where  the  prosecutor  said:  "De- 
fendant has  been  guilty  of  one  peniten- 
tiary offense  and  would  commit  a 
greater  offense  to  cover  the  other  up." 
Ky.  —  Thompkins  v.  Com.,  28  Ky.  L. 
Rep.  642,  90  S.  W.  221;  Howard  v.  Com., 
24  Ky.  L.  Eep.  950,  70  S.  W.  295.  La. 
State  v.  Young,  114  La.  686,  38  So.  517, 
a  rape  ease,  where  the  prosecutor  re- 
ferred to  defendant  as  having  a  "bull- 
like neck"  and  stated  that  he  wa9 
"guilty  as  hell."  Mich.  —  People  v. 
Sanders,  139  Mich.  442,  102  N.  W.  959, 
a  trial  for  embezzlement,  where  de- 
fendant was  referred  to  as  a  "young 
thief."  Miss.  — Gray  v.  State,  90  Miss. 
235,  43  So.  289,  where  it  was  said  that 
one  could  "not^ielp  being  reminded  of 
William  Wirt's  opening  remark  in  the' 
prosecution  of  Aaron  Burr  to  the  effect 
that  Burr  seemed  to  think  that  he  (Mr. 
Wirt),  as  prosecuting  counsel,  should 
deal  with  him  as  if  he  were  'a  courtier 
in  a  drawing  room.'  "  Mo.  —  State  v. 
Sechrist,  226  Mo.  574,  126  S.  W.  400 
(a  rape  case,  where  it  was  held  not 
erroneous  to  say:  "Any  man  who -will 
commit  a  rape  on  a  girl  such  as  this  is 
a  coward");  State  v.  Church,  199  Mo. 
605,  98  S.  W.  16;  State  v.  Barrington, 
198  Mo.  23,  95  S.  W.  235,  257  (a  murder 
case,  where  the  prosecutor  in  substance 
referred  to  the  accused  as  the  personi- 
fication of  the  devil  and  was  promptly 
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though  mildly  abusive  language  with  reference  to  counsel,26  or  wit- 
nesses,27 or  parties  to  civil  actions,28  will  not  be  ground 'for  a  re- 
versal, abusive  language,  calculated  to  inflame  the  passions  of  the 
jury,  and  to  prejudice  materially  the  case  adversely  to  the  party 
complaining,  will  work  a  reversal.29 


rebuked).  Tex.  —  Moore  v.  State,  53 
Tex.  Crim.  559,  110  S.  W.  911  (where, 
in  a  prosecution  for  keeping  a  disor- 
derly house,  it  was  held  not  error  to 
eay:  "Gentlemen  of  the  jury,  I  tell  you 
it  is  wrong  to  allow  prostitution  in  this 
country.  Look  at  the  defendant's 
jewels.  They  were  bought  with  the 
money  of  prostitutes,  made  by  them  in 
plying  their  vocation  as  such.  They 
represent  the  money  of  girls  lured  by 
the  defendant  into  her  place.  Each 
eparkle  and  glitter  of  those  jewels  mir- 
ror a  tear  of  some  broken-hearted 
mother,  whose  daughter  has  been  lured 
by  this  defendant  into  that  house  of 
prostitution  run  by  her  in  the  beautiful 
city  of  Rosebud");  Vann  v.  State,  48 
Tex.  Crim.  11,  85  S.  W.  1064  (where 
the  prosecution  referred  to  defendant 
as  "cattle").  W.  Va.  — State  v.  Clif- 
ford, 58  W.  Va.  681,  52  S.  E.  864,  crim- 
inal libel,  where  it  was  said  of  defend- 
ant: "If  he  had  been  born  a  beast, 
he  would  have  been  a  polecat;  if  he 
had  been  born  a  bird,  would  have  been 
a  buzzard;  if  he  had  been  born  a  rep- 
tile, would  have  been  a  lizard;  if  he 
had  been  born  a  fish,  would  have  been 
a  mudcat;  and,  if  a  man,  a  libeler" — 
and  this,  though  improper,  was  held 
cured  by  instructions.  Wis.  —  Fertig 
v.  State,  100  Wis.  301,  75  N.  W.  960, 
where  defendant  was  called  an  "as- 
sassin." 

Opinion  as  to  Defendant's  Guilt. — 
In  a  criminal  case  it  is  not  improper  to 
make  in  argument  a  statement  which 
amounts  merely  to  an  expression  of 
opinion  as  to  defendant's  guilt.  Bishop 
v.  Com.,  109  Ky.  558,  60  S.  W.  190  (a 
murder  case,  where  the  prosecutor  re- 
ferred to  defendant  as  a  murderer  and 
an  assassin);  Ball  v.  State  (Tex.  Crim.), 
78  S.  W.  508  (a  rape  case,  where  it  was 
said:  "This  defendant  is  as  guilty  a 
scoundrel  and  liar  as  was  ever  tried  in 
a   courthouse"). 

26.  Moore  v.  State,  53  Tex.  Crim. 
559,  110  S.  W.  911;  Vann  v.  State,  48 
Tex.  Crim.  11,  85  S.  W.  1064  (where 
defendant's  counsel  said  he  sympa- 
thized with  him,  and  the  prosecutor  re- 
marked:    "When  I  find  a  man  sympa- 


thizing with  cattle  like  that  [pointing 
toward  defendant]  it  shows  a  deteriora- 
tion in  the  moral  nature,"  and  the 
court  said  that  if  the  remark  was  a  re- 
flection upon  counsel  it  was  a  bare  in- 
ferential one  and  certainly  the  prosecu- 
tor had  a  right  to  his  views). 

27.  Ala.  —  Birmingham  R.  &  E.  Co. 
v.  James,  121  Ala.  120,  25  So.  847. 
Conn.  —  State  V.  Laudano,  74  Conn.  638, 
51  Atl.  860,  where  the  prosecutor  said 
he  could  not  do  certain  witnesses  jus- 
tice in  his  description  of  them.  la.  — 
State  v.  Nowells,  109  N.  W.  1016,  a 
murder  case,  where  counsel  indulged  in 
severe  criticism  of  witnesses  for  the 
defense  and  spoke  of  some  of  them  as 
"nomads  and  pals." 

28.  Ark.  — Miller  v.  Nuckolls,  77 
Ark.  64,  91  S.  W.  759,  113  Am.  St.  Rep. 
122,  4  L.  R.  A.  (N.  S.)  149.  111.  — City 
of  Salem  v.  Webster,  95  111.  App.  120, 
affirming  192  111.  369,  61  N.  E.  323.  Ky. 
Cincinnati  Times-Star  Co.  v.  France,  22 
Kv.  L.  Rep.  1666,  61  S.  W.  18.  N.  H.  — 
Hallock  v.  Young,  72  N.  H.  416,  57  Atl. 
236.  Tex.— Willis  v.  Lowry,  66  Tex. 
540,  2  S.  W.  449  (where  it  is  said  that 
a  case  will  not  be  reversed  for  abusive 
language  in  argument,  except  where 
the  preponderance  of  the  evidence  was 
against  the  verdict,  or  where  an  exces- 
sive verdict  seems  to  have  been  pro- 
duced thereby);  Beaumont  Tract.  Co.  V. 
Dilworth  (Tex.  Civ.  App.),  94  S.  W. 
352,  355.  Wis.  —  Neumeister  v.  God- 
dard,  133  Wis.  405,  113  N.  W.  733, 
where  the  court  refused  to  reverse  the 
judgment  where  counsel  had  said  of 
defendant:  "Half  the  money  spent  in 
this  litigation  would  heal  the  wound  he 
has  made  in  the  financial  standing  and 
position  of  these  people  in  the  world. 
He  would  not  pay  them,  but  rather 
spend  it  on  lawyers." 

29.  HI.  — Douk  Bros.  Coal  &  Coke 
Co.  V.  Tetherington,  128  HI.  App.  256 
(where  counsel  charged  opposing  coun- 
sel with  hiring  witnesses) ;  West  Chi- 
cago St.  R.  Co.  V.  Kean,  104  111.  App. 
147  (wherein  counsel  with  strong  lan- 
guage questioned  the  veracity  of  a  med- 
ical witness).    Ind.  —  Schlotter  r.,State, 
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(B.)  Where  Language  Authorized  by  Facts.  —  If  counsel  confines  him- 
self to  a  construction  of  the  evidence  he  may  use  language  of  an  ex- 


127  Ind.  493,  27  N.  E.  149,  where  the 
prosecutor  referred  to  one  of  the  wit- 
nesses for  defendant  as  "a  scoundrel 
who  has  served  a  term  in  the  peniten- 
tiary. ' '  Ind.  Ter.  —  Bradburn  v.  United 
States,  3  Ind.  Ter.  604,  64  S.  W.  550, 
where  the  prosecutor  referred  to  the  de- 
fendant as  a  cattle  thief,  a  fighter  of 
deputy  marshals,  and  a  daredevil.  la. 
State  v.  Proctor,  86  Iowa  698,  53  N.  W. 
424,  a  seduction  case,  where  the  prose- 
cutor said  that  the  prosecuting  witness' 
father  would  have  been  justified  in 
shooting  the  defendant.  Kan.  —  State 
v.  Baker,  57  Kan.  541,  46  Pac.  947 
(wherein  the  court  condemned  as  mere 
personal  abuse,  and  calculated  to  preju- 
dice the  defendant,  the  designation  of 
defendant  as  "a  sharper,  a  villain  and 
a  knave,"  and  said  that  the  non-inter- 
ference of  the  trial  judge  may  have  led 
the  jury  to  think  the  prosecutor's  lan- 
guage was  endorsed,  "and  thus  en- 
hanced the  prejudice");  State  v.  Shel- 
ton,  6  Kan.  App.  662,  49  Pac.  702  (a 
prosecution  for  larceny  of  wheat,  where 
the  defendant  was  called  a  wheat  thief, 
and  the  evidence  was  purely  circum- 
stantial). Ky. — Kentucky  Wagon  Mfg. 
Co.  v.  Duganics,  113  S.  W.  128  (where 
counsel  said  that  his  opponent  had  told 
him  that  his  method  in  arguing  weak 
cases  was  to  get  before  the  jury  imma- 
terial matters,  and  it  was  said  that  if 
the  matter  had  been  properly  before 
the  court  there  would  have  been  no 
hesitancy  in  reversing  the  judgment) ; 
Rhodes  v.  Com.,  107  Ky.  354,  54  S. 
W.  170,  92  Am.  St.  Rep.  360  (a  prose- 
cution for  maintaining  a  bawdy  house, 
where  there  was  a  new  trial  because 
the  prosecutor  said:  "The  business 
of  the  defendant,  Rhodes,  in  this  town, 
is  to  rent  and  furnish  bawdy  houses, 
and  he  makes  his  living  by  public 
bawdry  and  public  shame.  He  is  an 
old  offender.  He  knows  the  law.  He 
has  been  to  the  penitentiary,  and  you 
should  not  believe  him  under  oath"); 
Rhodes  v.  Com.,  21  Ky.  L.  Rep.  1076, 
54  S.  W.  184  (a  prosecution  for  keep- 
ing and  maintaining  a  bawdy  house, 
wherein  the  prosecutor  said  of  defend- 
ant: "I  have  abused  M.  R.  [accused] 
before.  He  has  been  guilty  before. 
He  is  an  old  offender.  He  is  always 
before  the  courts.     He  is  as  guilty  as 
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the  devil").  Mich.  —  People  v.  Payne, 
131  Mich.  474,  91  N.  W.  739  (a  se- 
duction case,  where  the  prosecuting  at- 
torney accused  defendant 's  counsel  of 
falsifying  testimony  and  said  that  he 
had  "no  right  to  rake  the  purlieus  of 
hell  for  evidence  against  a  woman," 
etc.);  Grabowsky  v.  Baumgart,  128 
Mich.  267,  87  N.  W.  891  (wherein  the 
plaintiff's  attorney  said,  among  other 
things,  that  if  defendant  denied  the 
debt  sued  upon  he  was  a  "villian,  a 
scoundrel,  an  attempted  robber"); 
Mott  v.  Detroit,  etc.  R.  Co.,  120  Mich. 
127,  79  N.  W.  3  (where  defendant's 
medical  witnesses  were  called  ' '  hire- 
lings, ' '  and  oue  of  them,  named 
Arnold,  a  "Benedict  Arnold").  Mo. — 
State  v.  Thavanat,  225  Mo.  545,  125 
S.  W.  473  (a  prosecution  for  a  viola- 
tion of  the  election  laws,  where  it  was 
said  to  be  beyond  the  scope  of  legiti- 
mate argument  to  say  that  one  who 
steals  a  vote  is  worse  than  a  thief); 
State  v.  Clapper,  203  Mo.  549,  102  S. 
W.  560;  State  v.  Bobbst,  131  Mo.  328, 
32  S.  W.  1149  (a  prosecution  for  taking 
a  female  under  18  from  the  custody 
of  her  father  for  the  purpose  of  concu- 
binage, and  the  prosecutor  denounced 
defendant  as  "this  infamous,  lecherous 
scoundrel");  State  v.  Fischer,  124  Mo. 
460,  27  S.  W.  1109  (a  seduction  case, 
where  the  prosecutor  stated  that  de- 
fendant "was  a  low  and  contemptible 
brute,  unworthy  of  the  respect  of  the 
community,"  and  the  court  declined  to 
reprimand) ;  State  v.  Ulrich,  110  Mo. 
350,  19  S.  W.  656,  660  (where  a  refer- 
ence to  the  defendant  as  "a  sugar- 
loaved,  squirrel-headed  Dutchman," 
went  unrebuked) ;  State  v.  Young,  99 
Mo.  666,  12  S.  W.  879,  883  (a  murder 
case,  where  the  prosecuting  attorney 
said:  "The  defendant  is  a  mean,  low- 
down,  wicked,  dirty  devil,"  and  the 
court  remarked:  "Such  utterances  as 
these  have  been  so  frequently,  pointed- 
ly, and  recently  condemned  by  this 
court  that  it  would  seem  high  time  that 
the  prosecuting  attorneys  of  this  state 
should  have  heard  of  our  rulings  in 
this  regard");  State  v.  Foley,  12  Mo. 
App.  431  (a  reference  to  defendant  as 
a  "terrible  desperado").  N.  H. — 
Hallock  V.  Young,  72  N.  H.  416,  57 
Atl.    236.      Ore.  —  Huber    v.   Miller,    41 
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ceedingly  abusive  or  vituperative  character.30    Though  invective  and 
harsh  language  are  generally  in  bad  taste,  especially  when  employed 


Ore.  103,  68  Pac.  400.  E.  I.  — Parker 
v.  Providence  Carriage  Co.,  20  R.  I. 
378,  39  Atl.  242,  78  Am.  St.  Eep. 
878.  Tex.  — Taylor  r.  State  (Tex. 
Crim.),  100  S.  W.  393  (a  murder  case, 
where  a  new  trial  was  granted  be- 
cause the  county  attorney  said  with- 
out rebuke,  "I  am  well  enough  ac- 
quainted with  this  class  of  niggers  to 
know  that  they  have  got  it  in  for  the 
race  in  their  heart,  and  in  their  hearts 
call  them  all  white  sons  of  bitches"); 
Stevison  v.  State,  48  Tex.  Crim.  601, 
89  S.  W.  1072  (where  the  defendant 
was  called  an  assassin) ;  Miller  v.  State, 
47  Tex.  Crim.  329,  83  S.  W.  393  (where 
a  witness  was  spoken  of  as  a  liar) ; 
Eall  v.  State  (Tex.  Crim.),  78  S.  W. 
508;  Patterson  v.  State  (Tex.  Crim.), 
60  S.  W.  557;  Davis  v.  State  (Tex. 
Crim.),  55  S.  W.  340  (where  the  prose- 
cutor said  that  defendant's  counsel 
would  do  anything  to  hang  a  jury  so 
that  it  could  not  be  said  that  a  de- 
fendant could  be  convicted  when  he 
was  defending  him);  Galveston,  H.  & 
S.  A.  E.  Co.  V.  Washington,  42  Tex. 
Civ.  App.  380,  92  S.  W.  1054  (where 
without  justification  in  the  evidence 
plaintiff's  counsel  denounced  defendant 
as  an  octopus,  and  it  and  its  witnesses 
as  frauds  and  fakes) ;  Crawford  v. 
State,  15  Tex.  App.  501  (where  the 
prosecutor,  addressing  defendant,  said: 
"You  black  thief,  you  are  a  thief,  a 
thief  as  black  as  hell  itself").  Wis.— 
Gutzman  r.  Clancy,  114  Wis.  589,  90 
N.  W.  1081,  58  L.  E.  A.  744  (where 
plaintiff's  counsel  said  of  defendant: 
"I  know  Clancy.  If  there  is  $500 
on  the  table,  and  Clancy's  honor  on 
that  table,  and  Clancy  was  going  to 
lose  both,  you  can  bet  on  one  thing, — 
that  Clancy  would  grab  the  $500,  and 
let  the  honor  go"):  Masterson  v.  Chi- 
cago &  N.  W.  E.  Co.,  102  Wis.  571, 
78  N.  W.  757;  Scott  v.  State,  91  Wis. 
552,   65   N.   W.   61. 

Eeversal  Only  in  Case  of  Injury. — 
Henshaw  v.  State,  67  Ark.  365,  55  S. 
W.    157. 

Abuse  of  Defendant's  Counsel. — 
Masterson  r.  Chicago  &  X.  W.  E.  Co., 
102   Wis.   571,    78   X.    W.    757. 

Personal   and   Undignified  Abuse   of 


Accused.  —  Stone  v.  State,  22  Tex.  App. 
185,  2  S.  W.  585,  a  prosecution  for 
keeping  a  disorderly  house. 

Abuse  of  Mulattoes  Condemned.— 
Hampton  v.  State,  88  Miss.  257,  40 
So.   545,   117   Am.   St.  Eep.   740. 

30.  U.  S.  —  Johnston  v.  United 
States,  154  Fed.  445,  83  C.  C.  A.  299, 
assault  with  a  dangerous  weapon,  where 
the  prosecutor  said:  "Then  came  this 
man  Johnston,  this  hired  gun-fighter, 
this  hired  ruffian."  Ala.  —  Birmingham 
E.,  etc.  Co.  v.  James,  121  Ala.  120,  25 
So.  847;  Brown  v.  State,  121  Ala.  9, 
25  So.  744  (an  indictment  for  assault 
with  intent  to  rape,  where  the  solicitor 
characterized  the  defendant  as  a  "fiend 
and  a  demon  having  a  foul  heart," 
and  appealed  to  the  jury  to  convict  de- 
fendant "in  order  to  protect  inno- 
cent little  girls  from  such  black  fiends 
and  demons  as  the  defendant").  Cal. 
People  v.  Glaze,  139  Cal.  154,  72  Pac. 
965,  a  murder  trial,  where  the  dis- 
trict attorney  said  with  reference  to 
defendant:  "When  this  foul  fiend 
from  hell  sent  T.  (deceased)  to  his 
Maker,  the  motive  came  from  a  heart 
as  black  as  the  crime  committed." 
Ga.  —  Haupt  v.  State,  108  Ga.  53,  34 
S.  E.  313,  75  Am.  St.  Rep.  19,  where 
the  solicitor-general  stated  that  defend- 
ant was  a  self-confessed  thief.  DJ.  — 
Com.  Elect.  Co.  v.  Rose,  214  111. 
545,  73  X.  E.  780;  Crocker  V.  People, 
213  111.  287,  72  X.  E.  743  (rape,  where 
the  prosecutor  said  that  "if  the  evi- 
dence be  true,  the  defendant  has  been 
as  low  as  the  most  lecherous  animal 
that  ever  crawled  on  earth").  la. — 
State  V.  Hudson,  110  Iowa  663,  80  X. 
W.  232.  Ky.  —  Howard  v.  Com.,  24 
Ky.  L.  Rep.  950,  70  S.  W.  295.  La. 
State  v.  Romero,  117  La.  1003,  42  So. 
482;  State  V.  Spurling,  115  La.  789, 
40  So.  167  (incest,  where  the  State's 
attorney  said  that  evidence  showed 
that  accused  was  a  "monster,"  which 
was  equivalent  to  saying  that  the  evi- 
dence showed  him  to  be  guilty).  Miss. 
Gray  V.  State,  90  Miss.  235,  43  So.  289, 
where  the  prosecutor  said  of  defendant: 
"He  is  as  guilty  as  he  can  be,"  a 
"bloody  assassin."  Mo.  —  State  v. 
Zumbunson,     86     Mo.     Ill;     State     f. 
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by  the  people's  representative,31  refusal  of  the  court  to  interfere  does 


Emory,  79  Mo.  461.  N.  J.  — State  v. 
Lang,  75  N.  J.  L.  1,  66  Atl.  942, 
where  defendant  was  charged  with 
killing  his  niece  because  she  refused 
to  submit  to  his  embraces,  and  the 
jury  was  told  that  he  was  "a  monster 
in  his  passions,  licentious  in  his  desires, 
beastly  in  his  love,  brutal  when 
thwarted  and  cowardly  when  caught." 
S.  D.  —  Hedlun  v.  Holy  Terror  Min. 
Co.,  16  S.  D.  261,  92  N.  W.  31,  35,  a 
personal  injury  suit,  where  plaintiff's 
counsel  said  of  a  witness  who  was  al- 
leged to  have  fraudulently  procured  a 
release,  that  he  went  to  the  plaintiff's 
home  to  "rob  a  cripple  of  his  rights," 
and  that  defendant's  counsel's  actions 
showed  "the  cloven  hoof  of  the 
monster."  Tex.  —  Glascow  v.  State,  50 
Tex.  Crim.  635,  100  S.  W.  933  (a  prose- 
cution for  theft  growing  out  of  a  bet- 
ting transaction,  where  the  prosecutor 
said:  "It  is  the  theory  of  the  State 
in  this  case  that  the  defendants  are 
a  part  of  a  gang  of  fake  foot  racers, 
thieves  and  swindlers");  Winslow  v. 
State,  50  Tex.  Crim.  465,  98  S.  W.  866; 
Purdy  v.  State,  50  Tex.  Crim.  318,  97 
S.  W.  480  (where  it  was  said  that  de- 
fendant was  "steeped  in  crime"); 
Welch  v.  State,  50  Tex.  Crim.  28,  95 
S.  W.  1035;  Tune  v.  State,  49  Tex. 
Crim.  445,  94  S.  W.  231  (a  trial  for 
infanticide,  where  the  evidence  was 
said  to  show  that  defendant  had  de- 
bauched the  mother  of  the  infant,  and 
made  her  a  household  drudge);  Vann 
v.  State,  48  Tex.  Crim.  11,  85  S.  W. 
1064  (a  murder  trial,  where  defendant 
was  called  a  "red-handed  murderer"); 
Miller  v.  State,  47  Tex.  Crim.  329,  83 
S.  W.  393  (wherein  the  district  at- 
torney, in  discussing  defendant's  testi- 
mony, called  him  a  "liar");  Love  v. 
State  (Tex.  Crim.),  78  S.  W.  691  (a 
prosecution  of  a  negress,  wherein  she 
confessed  to  being  a  prostitute,  and  it 
was  said  to  be  legitimate  argument  to 
say:  "She  was  by  her  own  confession 
a  low-down  black  whore,  and  a  com- 
mon prostitute,  unworthy  of  belief"); 
Johnston  v.  State  (Tex.  Crim.),  53  S. 
W.  105  (where  the  defendant  was  re- 
ferred to  as  a  "whore");  Bailey  v. 
State  (Tex.  Crim.),  45  S.  W.  708  (where 
defendant  was  referred  to  as  a  "rape 
fiend").     Vt.  — Foss  v.   Smith,   79   Vt. 


434,  65  Atl.  553.  W.  Va.  — State  v. 
Shawn,  40  W.  Va.  1,  20  S.  E.  873, 
where  the  defendant  was  said  to  be 
"steeped  in  crime."  Wis.  —  Fertig  v. 
State,  100  Wis.  301,  75  N.  W.  960,  a 
homicide  case,  where  defendant's  act 
was  said  to  be  so  foul  as  to  "be  worthy 
of  the  vicegerent  of  the  monarch  of 
hell." 

If  the  evidence  tends  to  authorize 
counsel's  denunciations  this  is  sufficient. 
Geiger  v.  Payne,  102  Iowa  581,  69 
N.  W.  554,  71  N.  W.  571. 

Where  the  language  is  less  damaging 
than  the  facts  established  it  cannot  be 
said  that  defendant  has  been  preju- 
diced. Texas  Consol.  C.  &  M.  Assn. 
v.  Dublin  C.  &  M.  Co.  (Tex.),  38  S. 
W.  404,  410. 

Court's  Discretion.  —  "Invective 
based  on  the  evidence  and  inferences 
legitimately  to  be  derived  therefrom 
are  not  inhibited,  and  it  is  usually 
within  the  discretion  of  the  trial  court 
to  determine  whether  or  not  the  limits 
of  professional  propriety  have  been  ex- 
ceeded. Ordinarily  the  exercise  of  that 
discretion  will  not  be  reviewed  in  an 
appellate  court  unless  the  invective  is 
so  palpably  improper  that  it  may  be 
seen  to  have  been  clearly  injurious." 
U.  S.  —  Johnston  v.  United  States,  154 
Fed.  445,  83  C.  C.  A.  299.  la.  — State 
v.  Calhoun,  72  Iowa  432,  34  N.  W.  194, 
2  Am.  St.  Eep.  252.  Mich.  — People 
v.  Perriman,  72  Mich.  184,  40  N.  W. 
425.  Mo.  — Staie  v.  Brooks,  92  Mo. 
542,  5  S.  W.  257,  330. 

"There  are  cases  in  which  all  the  ca- 
pacity of  a  really  great  orator  and 
great  lawyer  may  be  exerted  to  its 
fullest  proper  limit,  and  yet  the  de- 
fendant have  no  right  to  complain,  be- 
cause the  facts  in  the  case  may  show 
a  crime  so  horrible  as  utterly  to  shock 
the  consciences  of  all  who  may  have 
heard  the  evidence.  In  such  cases 
great  latitude  may  well  be  allowed  in 
the  interest  of  justice,  always  seeing  to 
it  that  what  is  said  is  warranted  by 
the  testimony  in  the  case."  Gray  v. 
State,  90  Miss.  235,  43  So.  289. 

31.  Ark.  —  Henshaw  v.  State,  67 
Ark.  365,  55  S.  W.  157.  D.  C.  —  Fields 
v.  United  States,  27  App.  Cas.  433 
(certiorari  denied,  205  U.  S.  292,  27  Sup. 
Ct.  543,  51  L.  ed.  807),  invective  said 
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not  amount  to  reversible  error,32  whether  applied  to  the  defendant  in 
a  criminal  case,33  or  to  a  party  in  a  civil  action,34  or  to  witnesses  in 


to  be  always  in  bad  taste.  Mich. — 
People  V.  Lambert,  144  Mich.  578,  108 
N.  W.  345.  Tex.  —  Crow  v.  Ball  (Tex. 
Civ.  App.),  99  S.  W.  583;  Texas  & 
P.  R.  Co.  V.  Zink  (Tex.  Civ.  App.), 
92  S.  W.  812. 

In  O'Donnell  V.  People,  110  111.  App. 
250,  284,  judgment  affirmed  in  Gallagher 
V.  People,  211  111.  158,  71  N.  E.  842, 
the  court  said:  "The  position  of  the 
state's  attorney  being  semi- judicial,  and 
it  being  his  duty  to  be  fair  and  just 
in  his  conduct  of  trials,  both  to  the 
state  and  the  accused,  he  has  no  right 
to  bring  before  the  jury,  under  the 
guise  of  argument,  anything  not  shown 
by  the  evidence  in  the  case,  nor  to  in- 
dulge in  personal  abuse  of  a  defendant 
or  witness,  nor  to  characterize,  him  as 
a  criminal,  a  perjurer  or  convict, 
though  there  may  be  basis  for  it  in 
the  evidence.  If  he  does  this,  its  only 
tendency  is  to  bias  and  prejudice  not 
only  the  jury,  but  the  trial  court,  and 
to  produce  unjust  and  vicious  results — 
even  to  bring  just  condemnation  upon 
the  court  that  permits  it.  The  same 
is  also  true  as  to  a  defendant's  coun- 
sol,  who  as  a  part  of  the  court  is  in 
duty  bound  to  aid  in  the  fair  and  im- 
partial administration  of  the  law,  and 
should  never  seek  by  any  word,  act  or 
conduct  to  bias  or  prejudice  court  or 
jury  against  the  prosecution." 

32.  Argument  of  doubtful  profes- 
sional propriety  will  not  work  a  re- 
versal where  it  is  not  clear  that  the 
manner  of  trial  injuriously  affected  the 
accused.  Com.  v.  Sarves,  17  Pa.  Super. 
407. 

33.  Ark.  —  Ilenshaw  v.  State,  67 
Ark.  365,  55  S.  W.  157,  "scoundrel, 
and  incarnate  fiend,"  in  a  homi- 
cide ease.  D.  C.  —  Fields  V.  United 
States,  27  App.  Cas.  433,  certiorari  de- 
nied, 205  U.  S.  292,  27  Sup.  Ct.  543,  51 
L.  ed.  807.  La.  —  State  v.  Meche,  114 
La.  231,  38  So.  152,  a  murder  trial, 
where  the  district  attorney  referred 
to  defendant  as  an  "incarnate  devil." 
Mich.  — People  v.  Tubbs,  147  Mich.  1, 
110  N.  W.  132  ("vicious  as  a  rattle- 
snake and  active  as  a  hornet");  Peo- 
ple v.  Lambert,  144  Mich.  578,  108  N. 
TV.  345  (a  prosecution  for  rape,  where 
defendant  was  called  a  "thing"  and  a 
"brute");  People  v.  Conley,  106  Mich. 


424,  64  N.  W.  325  (where  it  was  held 
not  reversible  error  to  call  respondent 
"the  lowest  of  dead  beats").  Mo. — 
State  v.  Allen,  174  Mo.  689,  74  S.  W. 
839  (a  rape  case,  where  defendant  was 
referred  to  as  a  "brute");  State  v. 
Gartrell,  171  Mo.  489,  71  S.  W.  1045, 
1051  (a  trial  for  murder,  where  the 
prosecutor  said  of  defendant:  "This 
man,  beyond  all  question  or  shadow  of 
a  doubt,  is  a  deliberate,  wilful,  and  pre- 
meditated murderer");  State  V.  Dyer, 
139  Mo.  199,  40  S.  W.  768  (where  de- 
fendant was  said  to  be  an  inmate  of  a 
bawdy  house);  State  v.  Brooks,  92  Mo. 
542,  5  S.  W.  257  (a  murder  case,  where 
the  prosecuting  officer  stigmatized  the 
defendant  as  a  liar,  thief  and  forger); 
State  v.  Griffin,  87  Mo.  608;  State  V. 
Stark,  72  Mo.  37  (where  the  prosecutor 
said:  "The  defendant  had  gone  to  the 
Indian  Territory  where  all  rascals 
go").  Tex.  — Dodson  v.  State,  45  Tex. 
Crim.  574,  78  S.  W.  514  ("it  is  just 
such  impudent  and  sassy  negroes  as 
the  defendant  is  shown  by  the  evidence 
to  be  causing  trouble  in  this  coun- 
try"); Ball  v.  State  (Tex.  Crim.),  78 
S.  W.  508  (a  rape  case,  where  the 
prosecutor  said:  "This  defendant  is 
as  guilty  a  scoundrel  and  liar  as  was 
ever  tried  in  a  court  house");  Drye 
v.  State  (Tex.  Crim.),  55  S.  W.  65; 
Frizzell  v.  State,  30  Tex.  App.  42,  16 
S.  W.  751  (where  the  prosecutor  called 
defendant  a  tramp,  vagabond  and  a 
felon);  McConnell  V.  State,  22  Tex. 
App.  354,  3  S.  TV.  699,  58  Am.  Eep. 
647  (where  the  prosecutor  said:  "The 
defendant  in  this  case  has  stooped  so 
low  as  to  drag  before  you,  on  the 
trial  of  this  cause,  the  infidelity  of  his 
dead  wife,  and  publish  her  before  the 
court-house  as  a  prostitute"). 

In  a  statutory  rape  case  "special 
counsel  for  the  state,  in  discussing  the 
effort  to  impeach  the  girl,  used  words 
substantially  to  this  effect:  'A  de- 
fendant who  has  ruined  the  character 
of  a  girl,  and  taken  from  her  the  most 
precious  gem,  who  will  come  into  court 
and  try  and  take  advantage  of  his 
own  wrong,  is  an  infamous  scoun- 
drel. '  "  State  v.  Summar,  143  Mo.  220, 
45  S.   TV.   254. 

34.     la.  —  Geiger  v.  Payne,  102  Iowa 
81,    69    N.    TV.    554,    an    action    for 
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either  a  criminal  or  civil  action,35  when  confined  within  the  limit 
above  described. 

b.  Emotional  Conduct  in  Connection  With  Argument.  —  The  trial 


breach  of  promise  to  marry,  where 
plaintiff's  counsel  said  defendant  was 
unscrupulous  in  methods  and  means  to 
make  money,  avaricious,  cold,  cruel  and 
treacherous,  and  a  rehearing  was  de- 
nied. Mich.  —  Frie?enhan  v.  Maine3, 
137  Mich.  10,  100  N.  W.  172;  Wheeler 
v.  Detroit  Elec.  R.  Co.,  128  Mich.  656, 
87  N.  W.  886.  Ore.  —  Huber  v.  Miller, 
41  Ore.  103,  68  Pac.  400,  an  action  to 
recover  money  alleged  to  have  been 
loaned,  where  plaintiff's  counsel  charged 
defendant,  with  others,  with  a  bunco 
scheme  and  compared  them  to  vultures 
and  wolves  and  insisted  that  they  were 
fit  subjects  for  the  penitentiary,  and 
the  court  said  that  this  brought  "the 
case  to  the  very  verge  of  professional 
propriety  in  the  employment  of  invect- 
ive and  abuse."  Tex.  —  Hickey  v. 
Behrens,  75  Tex.  488,  12  S.  W.  679 
(where  a  party's  "colossal  rascality" 
was  referred  to);  Crow  v.  Ball  (Tex. 
Civ.  App.),  99  S.  W.  583  (conversion, 
where  counsel  for  plaintiff  said  of  de- 
fendant that  he  "has  not  the  least 
semblance  of  moral  sense,  but  would 
steal  the  property  of  the  plaintiff  in 
this  cause").  Vt.  —  Bushey  v.  North- 
rop, 78  Vt.  430,  62  Atl.  1015,  where 
plaintiff's  counsel  spoke  of  defendant's 
conduct   as  contemptible. 

Within  Discretion  of  Court  To  De- 
termine Whether  Prof essional  Propriety 
Transcended.  —  Geiger  v.  Payne,  102 
Iowa  581,  69  N.  W.  554,  petition  for 
rehearing  overruled,  71  N.  W.  571  (and 
discretion  not  revisable  except  for 
manifest  abuse) ;  Huber  v.  Miller,  41 
Ore.   103,   68   Pac.   400. 

On  Issue  of  Contributory  Negli- 
gence.—  In  a  suit  for  injuries  because 
of  a  defective  highway,  argument  of 
defendant's  counsel  in  these  words: 
"Married  women,  ready  for  a  debauch, 
ready  for  the  purpose  that  these  young 
men  have  in  their  hearts  when  they 
start  out  that  night!  And  the  four 
filled  with  liquor  and  lust,  start  on 
their  dirty  purpose  almost  at  dead  of 
night,  with  the  wind  blowing  twelve 
miles  an  hour,  upon  ?,  rough,  hard,  and 
terrible  road;  and  before  they  get  to 
the  place  of  their  destination  the  party 
is  broken  by  an  accident,  when,  ac- 
cording   to    their    own    confession,    one 
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of  the  two  men  had  drunk  four  times 
of  beer  and  whisky,  and  the  other 
four  times  of  beer,  and  as  we  have 
proved,  a  fifth  time  of  whisky;  filled 
themselves  with  whisky  and  beer, 
whisky  and  beer,  and  nobody  knows 
what  else,  and  how  much  else,"  was 
held  "warranted  by  the  evidence  and 
was  within  the  bounds  of  legitimate  ad- 
vocacy upon  the  issue  of  the  plaintiff's 
contributory  negligence."  Guertin  v. 
Hudson,    71   N.   II.   505,   53   Atl.    736. 

Judicial  Statement  of  Rule. — ' '  Coun- 
sel may  arraign  the  conduct  of  the 
parties,  and  impugn,  excuse,  justify,  or 
condemn  motives,  so  far  as  they  are 
developed  in  evidence,  or  assail  the 
credibility  of  witnesses  when  it  is  im- 
peached by  direct  evidence,  or  by  in- 
consistency, or  incoherency  of  their  tes- 
timony, their  manner  of  testifying, 
their  appearance  upon  the  stand,  or 
by  circumstances."  Com.  Elect.  Co. 
v.  Rose,  214  111.  545,  73  N.  E.  780. 

35.  Ind.  —  Anderson  v.  State,  147 
Ind.  445,  46  N.  E.  901,  where  witnesses 
were  referred  to  as  "tramps."  la. — 
Geiger  v.  Payne,  102  Iowa  581,  69  N. 
W.  554,  petition  for  rehearing  over- 
ruled, 71  N.  W.  571.  Mich.  — People 
v.  Tubbs,  147  Mich.  1,  110  N.  W.  132 
(where  the  prosecutor  called  the  story 
of  a  witness  "a  damnable  yarn"); 
Driscoll  v.  People,  47  Mich.  413,  11  N. 
W.  221  (where  the  prosecutor  said  that 
a  witness  lied).  Mo. — State  v.  Miles, 
199  Mo.  530,  98  S.  W.  25,  where  a 
witness  for  the  accused  was  called  a 
"black  rascal."  N.  C  — Cawfield  v. 
Asheville  St.  R.  Co.,  Ill  N.  C.  597,  16 
S.  E.  703,  where  defendant's  witnesses 
were  called  "whore  house  pimps."  Tex. 
Davis  v.  State,  52  Tex.  Crim.  149,  106 
S.  W.  144  (wherein  the  prosecutor  re- 
ferred to  a  witness  as  a  "henchman" 
of  the  defendant,  meaning  presumably, 
that  he  was  a  warm  friend  of  defend- 
ant); Texas  &  P.  R.  Co.  v.  Zink  (Tex. 
Civ.  App.),  92  S.  W.  812  (a  damage 
suit  for  abusive  language  to  a  female 
passenger  by  a  railroad  conductor, 
wherein  plaintiff's  counsel  said  of  him: 
"Yes,  he  is  a  very  mild  man  here 
in  the  courtroom,  but  put  him  down 
there  on  that  railroad,  with  his  cap 
and    brass    buttons    on,    and    he    is    a 
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court  will  not  interfere  with  the  shedding  of  tears  by  counsel  in  ar- 
gument, unless  indulged  in  to  such  an  extent  as  to  impede  or  delay 
the  business  of  the  court.36 

11.  Reading  From  Books  and  Papers.  —  a.  The  Rule.  —  Scientific 
books  or  works  of  art  may  be  read  to  the  jury,  in  the  discretion  of 
the  court,  when  pertinent,  by  way  of  argument  or  illustration,37  and 


Jay  Gould  or  a  Roosevelt.  They  are 
insignificant  compared  to  him.  He  is 
a  mild-mannered  fellow,  yes,  a  very 
mild-mannered  fellow.  He  is  a  meek 
and  lowly  Jesus  Christ  down  here"); 
Sterling  v.  St.  Louis,  etc.  R.  Co.,  38 
Tex.  Civ.  App.  451,  86  S.  W.  655  (where 
witnesses  were  referred  to  as  "gentle 
cutthroats"). 

36.  Ferguson  v.  Moore,  98  Tenn.  342, 

39  S.  W.  341,  where  it  is  said  that 
"tears  have  always  been  considered 
legitimate    arguments   before   a  jury." 

But  in  a  divorce  action  on  the  ground 
of  adultery  committed  by  the  wife,  it 
is  improper  to  permit  defendant's  coun- 
sel, over  objection,  to  take  the  little 
child  of  the  defendant  in  his  arms  and 
exhibit  it  to  the  jury  and  urge  upon 
the  jury  not  to  find  the  defendant 
guilty  because  it  would  ruin  her  char- 
acter, and  disgrace  and  bastardize  the 
child.  Hopkins  V.  Hopkins,  132  N.  C. 
25,   43   S.   E.   506. 

37.  U.  S.  — Union  Pac.  R.  Co.  v. 
Yates,   79   Fed.    584,   25   C.   C.   A.    103, 

40  L.  R.  A.  553.  Kan. —  State  v. 
O'Xeil,  51  Kan.  651,  33  Pac.  287,  291, 
24  L.  R.  A.  555.  Miss.  —  Cavanah  v. 
State,  56  Miss.  299,  which  was  a  homi- 
cide case,  wherein  counsel  read  an 
essay  of  his  own  on  dueling  and  an 
extract  from  a  book  on  duels  and  duel- 
ing. N.  T.  —  Tobin  v.  Sykes,  71  Hun 
4«9,  24  N.  Y.  Supp.  943,  which  was 
a  suit  for  damages  alleged  to  have 
been  occasioned  by  the  publication  of 
a  newspaper  article  referring  to  plain- 
tiff as  "a  miserable  drunken  brute  of 
a  mother,"  wherein  it  was  held  proper 
for  plaintiff's  counsel  in  argument  to 
read  from  the  Bible  that  "No  drunk- 
ard shall  inherit  the  kingdom  of 
heaven."  Ohio.  —  Union  Cent.  L.  Ins. 
Co.  v.  Cheever,  36  Ohio  St.  204,  38 
Am.  Rep.  573.  Tex.  —  "Wade  v.  De- 
Witt,  20  Tex.  398;  Cross  v.  State,  11 
Tex.  App.  84;  Hudson  v.  State,  6  Tex. 
App.  565,  32  Am.  Rep.  593. 

Valuable  Privilege.  —  "The  privilege 
of  counsel,  in  their  address  to  the  jury, 
to  read  from  legal  authorities,  or  from 


work*  of  general  science,  extracts  perti- 
nent to  the  case,  in  support  of  their 
argument,  ought  not  to  be  abridged. 
It  is  a  valuable  privilege;  for,  as  has 
been  well  said,  'An  able  and  diligent 
advocate  could  scarcely  sum  up  a  case 
of  any  magnitude  without  repeating, 
either  from  memory  or  from  the  books, 
the  principles  of  law  bearing  on  the 
controversy,  as  laid  down  by  the  best 
authors.  And  where  authorities  are 
cited  it  is  better,  in  order  to  avoid 
mistake,  that  they  should  be  produced 
in  court  to  speak  for  themselves,  than 
that  the  doctrine  inculcated  by  them 
should  be  taken  from  the  mouth  of 
counsel.  2  Gr.  &  Wat.  on  N.  Trials, 
685.  Yet  this  privilege  is  so  suscepti- 
ble of  abuse,  that  the  extent  and 
manner  of  its  exercise  must  be  in- 
trusted in  a  great  measure  to  the  sound 
discretion  of  the  court.  It  is  more 
reasonable  to  suppose  the  court  will 
not  abridge  it  improperly,  than  that 
the  advocate,  actuated  by  the  strong 
desire  for  success,  and  triumph  over 
his  adversary,  will  not  abuse  it.  It  is 
better  for  the  administration  of  justice 
and  the  protection  of  the  rights  of 
parties,  that  the  exercise  of  this  privi- 
lege should  be  regulated  by  judicial 
discretion,  than  that  it  be  left  to  the 
unlimited  discretion  of  counsel,  gov- 
erned by  the  powerful  motives  of  in- 
terest and  ambition.  And  I  apprehend 
it  would  require  a  clear  case  of  the 
abuse  of  judicial  discretion,  to  the  in- 
jury of  the  party,  to  authorize  the  re- 
versal of  a  judgment  for  such  a  cause." 
Wade  r.  DeWitt,  20  Tex.  398. 

In  Legg  v.  Drake,  1  Ohio  St.  286,  it 
is  said:  "It  is  not  to  be  denied  but 
that  a  pertinent  quotation  or  extract 
from  a  work  on  science  or  art,  as  weli 
as  from  a  classical,  historical,  or  other 
publication,  may,  by  way  of  argument 
or  illustration,  be  not  only  admissible 
Cin  argument)  but  sometimes  highly 
proper;  and  it  would  seem  to  make  no 
difference  whether  it  was  repeated  by 
counsel  from  recollection  or  read  from 
a  book.     It  would  be  an  abuse  of  this 
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this  discretion  is  not  revisable  unless  it  has  been  abused.38  Counsel 
may  quote  from  memory  or  may  read  brief  extracts  of  literary  or  his- 
torical matter  to  embellish  or  strengthen  the  argument,  or  to  illus- 
trate and  make  effective  his  discussion  of  the  facts.  It  is  held,  how- 
ever, in  some  jurisdictions  that  nothing  can  be  first  read  in  argument 
which  performs  the  office  of  evidence,  or  which  introduces  facts  cal- 
culated to  influence  the  jury.39 

Medical  Works.  —  In  most  jurisdictions  it  is  not  permissible  to  read 
to  the  jury,  in  argument,  extracts  from  medical  works  not  in  evi- 
dence.40 Some  authorities  hold,  however,  that  while  medical  books  can- 
not be  read  as  a  matter  of  right,  the  trial  court,  in  its  discretion,  may 
permit  counsel  during  argument  to  read  from  the  writings  of  eminent 
physicians.41     In  such  instances  the  jury  should  be  instructed  that 


privilege,  however,  to  make  it  the  pre- 
tense of  getting  improper  matter  be- 
fore the  jury  as  evidence  in  the 
cause." 

38.  Cross  v.  State,  11  Tex.  App.  84; 
Hudson  v.  State,  6  Tex.  App.  565,  32 
Am.  Eep.  593. 

39.  Quattlebaum  v.  State,  119  Ga. 
433,  46  S.  E.  677,  citing  Cribb  v.  State, 
118  Ga.  136,  45  S.  E.  396,  and  John- 
ston v.  Eichmond  &  D.  E.  Co.,  95  Ga. 
685,  22  S.  E.  694.  And  see  infra,  this 
section. 

As  professional  books  or  books  of 
ecienee  are  not  admissible  in  evidence, 
counsel  in  his  argument  should  not 
refer  to  and  quote  from  such  works. 
Melvin  v.  Easley,  46  N.  C.  387,  62  Am. 
Dec.  171. 

Notice  Is  Necessary.  —  Otherwise  the 
error,  if  any,  in  refusing  to  allow  the 
reading  cannot  be  availed  of  on  ap- 
peal. Warner  v.  Com.,  27  Ky.  L.  Eep. 
219,  84  S.  W.  742. 

Must  Be  Pertinent.  —  In  Union  Cent. 
L.  Ins.  Co.  v.  Cheever,  36  Ohio  St. 
201,  38  Am.  Eep.  573,  Boynton,  J.,  said 
of  Legg  v.  Drake,  1  Ohio  St.  287, 
quoted  supra:  "To  the  rule  there 
stated  we  fully  adhere.  The  matter 
read  or  stated  should  be  pertinent  to 
the  subject  of  inquiry,  and  so  far  cal- 
culated to  elucidate  it,  as  to  aid  the 
jury  in  a  better  understanding  of  tho 
evidence  produced  at  the  trial."  In 
Koelges  v.  Guardian  Life  Ins.  Co.,  57 
N.  Y.  638,  an  action  on  an  insurance 
policy  providing  for  forfeiture  for  non- 
payment of  premiums,  it  was  held  error 
to  allow  counsel  for  plaintiff  to  read, 
in  summing  up,  a  pamphlet  on  non- 
forfeitable policies  issued  by  defend- 
ant. 
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40.  Cal.  —  People  v.  Wheeler,  60  Cal. 
581,  44  Am.  Eep.  70.  Pla.  —  See  Eg- 
gart  v.  State,  40  Fla.  527,  538,  25  So. 
144.  Ga.  —  Quattlebaum  v.  State,  119 
Ga.  433,  46  S.  E.  677.  Mass.  —  Com. 
v.  Sturtivant,  117  Mass.  130,  19  Am. 
Eep.  401;  Ashworth  v.  Kittridge,  12 
Cush.  193,  59  Am.  Dec.  178.  Mich. — 
People  v.  Glover,  71  Mich.  303,  38  N. 
W.  874;  Fraser  v.  Jennison,  42  Mich. 
206,  3  N.  W.  882.  Mo.  — McDonald  v. 
Metropolitan  St.  E.  Co.,  219  Mo.  468, 
492,  118  S.  W.  78,  criticising  State  v. 
Soper,  148  Mo.  217,  235,  236,  49  S. 
W.  1007,  wherein  it  was  held  discre- 
tionary with  the  court  to  allow  the 
reading  of  such  extracts;  Brown  v. 
Springfield  Tract.  Co.,  141  Mo.  App.  382, 
125  S.  W.  236.  N.  C.  —  State  v.  Eogers, 
112  N.  C.  874,  17  S.  E.  297.  Tex. — 
Burt  v.  State,  38  Tex.  Crim.  397,  40 
S.  W.  1000,  43  S.  W.  344,  39  L.  E. 
A.  305.  Wis.  — Boyle  v.  Stata>  57  Wis. 
472,  15  N.  W.  827,  46  Am.  Eep.  41. 
Eng.  —  Queen  v.  Crouch,  1  Cox  C.  C. 
94. 

Reasons  for  Rule.  —  Cal.  —  People  v. 
Wheeler,  60  Cal.  581,  44  Am.  Eep. 
70.  Mass.  —  Ashworth  v.  Kittridge,  12 
Cush.  193,  59  Am.  Dec.  178.  N.  C. — 
Melvin  v.  Easley,  46  N.  C.  387,  62  Am. 
Dec.  171. 

Passages  in  evidence  may  be  read  in 
argument.  Ala.  —  Merkle  v.  State,  37 
Ala.  139.  Ga.  —  See  Quattlebaum  v. 
State,  119  Ga.  433,  46  S.  E.  677.  111. 
Scott  v.  People,  141  111.  195,  30  N. 
E.  329,  334.  la.  —  Bowman  v.  Woods, 
1  Greene  445.  Mich.  —  See  People  v. 
Glover,  71  Mich.  303,  38  N.  W.  874. 

41.  Conn.  —  Richmond's  Appeal,  59 
Conn.  226,  22  Atl.  82,  21  Am.  St.  Eep. 
85,  wherein  the  rule  of  State  v.  Hoyt, 
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the  extracts  read  must  not  be  accepted  as  evidence,  but  merely  as  the 
theories  of  physicians.42 

b.  Law  Books  and  Papers.  —  In  some  states  it  is  not  permissible  to 
read  law  books  to  the  jury  in  any  kind  of  a  case;43  and  in  others 
in  a  civil  case.44  In  many  jurisdictions  it  is  discretionary  with  the 
court  to  allow,  or  to  refuse  to  allow,  counsel  to  read  law  books  to  the 
jury,  the  practice  being  generally  disapproved  of.45  The  exercise  of 
such  discretion  will  not  constitute  cause  for  reversal  except  where 
clear  abuse  and  probable  injury  appear.43  A  refusal  to  permit  such 
action  is  justifiable  on  the  ground  that  it  tends  rather  to  confuse 
than  to  inform.47 


46  Conn.  330,  was  confined  exclusively 
to  cases  where  the  plea  of  insanity  is 
interposed,  this  exception  being  based 
on  ancient  custom.  Mo.  —  State  v. 
Soper,  148  Mo.  217,  49  S.  W.  1007.  But 
see  McDonald  V.  Metropolitan  St.  E. 
Co.,  219  Mo.  468,  492,  118  S.  W.  78; 
Brown  v.  Springfield  Tract.  Co.,  141 
Mo.  App.  382,  125  S.  W.  236.  Ohio. 
Legg  v.  Drake,  1  Ohio  St.  286,  passages 
from  Youatt's  Veterinary  Surgery.  S. 
0.  — State  v.  Coleman,  20  S.  C.  441. 
Wis.  —  Lunning  v.  State,  1  Chand.  178, 
2  Pin.  215,  52  Am.  Dec.  153. 

42.  Yoe  V.  People,  49  111.  410; 
Harvey  v.  State,  40  Ind.  516;  Cory 
V.  Silcox,  6  Ind.  39. 

43.  Kan.  — State  v.  O'Neil,  51  Kan. 
651,  33  Pac.  287,  24  L.  B.  A.  555,  ex- 
tracts in  conflict  with  instructions.  Minn. 
Steffenson  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  48  Minn.  285,  51  N.  W.  610.  Mo. 
St.  Louis  Clothing  Co.  V.  J.  D.  Hail  Dry 
Goods  Co.,  156  Mo.  393,  407,  56  S.  W. 
1112;  Heller  v.  Pulitzer  Pub.  Co.,  153 
Mo.   205,  54  S.  W.  457. 

44.  Conn.  —  Cunningham  V.  Fair 
Haven,  etc.  E.  Co.,  72  Conn.  244,  43 
Atl.  1047;  Eichmond's  Appeal,  59  Conn. 
226,  22  Atl.  82,  21  Am.  St.  Eep.  85. 
HI. —  City  of  Chicago  v.  McGiven,  78 
111.  347;  Philpot  v.  Taylor,  75  111.  309, 
20  Am.  St.  Eep.  241.  Ind.  —  Johnson 
V.  Culver,  116  Ind.  278,  19  N.  E.  129. 

45.  Cal.  —  Meyer  v.  Foster,  147  Cal. 
166,  81  Pac.  402.  Ind.  —  Scott  v.  Scott, 
124  Ind.  66,  24  N.  E.  666.  Md.  —  Au- 
gusta Ins.,  etc.  Co.  r.  Abbott,  12  Md.  j 
348.  Mass.  —  Com.  v.  Hill,  145  Mass. 
305,  14  N.  E.  124;  Com.  v.  Austin,  7 
Gray  51.  Minn.  —  Steffenson  v.  Chi- 
cago, etc.  E.  Co.,  48  Minn.  285,  51  N. 
W.  610.  Mont.  —  Mahoney  v.  Dixon, 
34  Mont.  454,  87  Pac.  452.  Neb. — 
Stratton  v.  Dole,  45  Neb.  472,  63  N. 
W.  875.     N.  Y.  —  Williams  v.  Brooklyn 


El.  E.  Co.,  126  N.  Y.  96,  26  N.  E. 
1048.  Tex.  — Buchanan  v.  State,  52 
Tex.  Crim.  235,  106  S.  W.  134;  Ogden 
v.  State  (Tex.  Crim.),  58  S.  W.  1018; 
Vincent  v.  State  (Tex.  Crim.),  55  8. 
W.  8i 9;  Willis  v.  State  (Tex.  Crim.), 
55  S.  W.  495;  Williams  v.  State  (Tex. 
Crim.),  53  S.  W.  859  (citing  many  local 
cases);  Forbes  v.  State,  35  Tex.  Crim. 
24,  29  S.  W.  784.  Va.  —  Cheasapeake  & 
O.  E.  Co.  V.  Eowsey's  Admr.,  108  Va 
632,  62  S.  E.  363.  W.  Va.  —  Eay  v. 
Chesapeake  &  O.  E.  Co.,  57  W.  Va.  333, 
50  S.  E.  413.  See  State  v.  Dickev,  48 
W.  Va.  325,  37  S.  E.  695.  Wash.  — 
Williams  v.  Spokane  Falls  &  N.  E  Co, 
39  Wash.  77,  80  Pac.  1100;  Gallagher 
v.  Buckley,  31  Wash.  380.  72  Pac.  79 
(allowing  law  books  to  be  read  not 
reversible  error).  Wis.  -*-  Boltz  v.  Sul- 
livan, 101  Wis.  608,  616,  77  N.  W.  870. 

Beading  of  Inapplicable  Law  Proper- 
ly Prevented.  —  Eogers  v.  State,  128 
Ga.  67,  57  S.  E.  227,  119  Am.  St.  Eep. 
364,  10  L.  E.  A.   (N.  S.)   999. 

Where  opposing  counsel  concede  the 
correctness  of  a  contention  it  is  not 
erroneous  to  refuse  to  allow  counsel  to 
read  authorities  upon  a  familiar  legal 
proposition.  Sparks  v.  State,  111  Ga. 
83b,  35  S.  E.  654. 

Reading  authorities  part  of  argu- 
ment, and  not  evidence,  and  the  jury 
is  properly  so  instructed.  Harvey  v. 
State,  40  Ind.  516. 

46.  Buchanan  v.  State,  52  Tex.  Crim. 
235,  106  S.  W.  134;  Gallagher  v.  Buck- 
ley, 31   Wash.   380,   72  Pac.   79. 

47.  Cal.  —  Sullivan  v.  Eoyer,  72  Cal. 
248,  13  Pac.  655,  1  Am.  St.  Eep.  51. 
HI.— Sprague  v.  Craig,  51  HI.  288.  Ind. 
Murphy  v.  State,  6  Ind.  490.  Mich.  — 
Phoenix  Ins.  Co.  v.  Allen,  11  Mich.  501, 
83  Am.  Dec.  756.  Va. — Chesapeake  &  O. 
E,  Co.  v.  Eowsev's  Admr.,  108  Va.  632, 
62  S.  E.  363.     W.  Va.  — Eay  v.  Chesa- 
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If  there  has  been  a  reading  as  iaw  of  what  is  unsound,  or  is  not 
pertinent  to  the  case,  unless  instructions  alter  such  argument  state 
the  law  on  the  points  there  should  be  a  reversal;48  otherwise  not.49 
If  the  reading  was  of  sound  and  pertinent  law  there  should  not  be  a 
reversal.50 

Statutes. —  It  has  been  said  to  be  within  the  court's  discretion  to 
allow,51  or  to  refuse  to  allow,52  counsel  to  read  to  the  jury  sections 
of  the  statutes  of  the  state  in  which  the  court  is  sitting.53  The  stat- 
ute upon  which  a  prosecution  is  based  may  be  read  in  argument.54 

Judicial  Decisions.  —  It  has  been  held  proper  to  refuse  to  permit  ju- 
dicial decisions  to  be  read  to  the  jury,  on  the  ground  that  questions 
of  law  are  for  the  court  only,55  and  to  instruct  the  jury  to  disregard 


peake  &  O.  E,  Co.,  57  W.  Va.  333,  50 
S.  E.  413.  Wis.  — Mullen  v.  Eeinig, 
72  Wis.  388,  39  N.  W.  861;  Baker  v. 
Madison,  62  Wis.  137,  22  N.  W.  141. 

"Allowing  counsel  to  read  law  books 
to  the  jury  would  not  only  tend  to  con- 
fuse the  jury,  but  might  present  the 
unseemly  spectacle  of  counsel  trying 
to  convince  the  jury,  by  what  some 
author  says,  whose  ideas  are  not  fol- 
lowed in  this  State,  or  by  some  de- 
cision of  a  court  of  some  other  State 
where  the  adjudications  are  not  in  ac- 
cord with  ours,  that  the  directions  of 
the  court  were  not  the  law;  and  thus 
the  due  and  orderly  administration  of 
justice,  so  necessary  to  be  observed, 
would  be  turned  into  a  farce  and  per- 
haps an  insult  to  the  judge  of  the  trial 
court."  Heller  v.  Pulitzer  Pub.  Co., 
153  Mo.  205,  54  S.  W.  457. 

48.  Ark. — Kansas  City,  etc.  E.  Co.  v. 
McGinty,  76  Ark.  356,  88  S.  W.  1001. 
Ky.  —  Hughes  v.  General  Elec.  Co., 
107  Ky.  485,  54  S.  W.  723.  N.  0.— 
Davis  v.  Evans,  139  N.  C.  440,  51  S.  E. 
956.  Tex.  —  Norton  v.  Galveston,  etc. 
E.  Co.,  108  S.  W.  1044.  Wash.  — Far- 
nandis  v.  Great  Northern  R.  Co.,  41 
Wash.  486,  84  Pac.  18,  111  Am.  St. 
Eep.  1027,  5  L.  E.  A.  (N.  S.)  1086. 
W.  Va.  —  Eay  v.  Chesapeake  &  O.  E. 
Co.,  57  W.  Va.  333,  50  S.  E.  413;  Greg- 
ory's Admr.  v.  Ohio  Eiver  E.  Co.,  37 
W.  Va.  606,   16   S.  E.   819. 

If  clearly  not  prejudicial  a  reversal 
is  not  authorized.  Lewis  v.  Crane,  78 
Vt.  216,  62  Atl.  60.  To  like  effect  see 
Scott  v.  Chicago,  etc.  E.  Co.,  68  Iowa 
360,   24   N.   W.   584,   27   N.   W.   276. 

49#  Ga.  — Dill  v.  State,  106  Ga.  683, 
32  S.  E.  660.  N.  H.  — Seeton  v.  Dun- 
barton,  73  N.  H.  134,  59  Atl.  944. 
W.  Va.  —  Eay  v.  Chesapeake  &  O.  E. 
Co.,  57  W.  Va.  333,  50  S.  E.  413;  Greg- 
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ory's  Admr.  r.  Ohio   Eiver  E.  Co.,   37 
W.  Va.  606,  16  S.  E.  819. 

50.  Mont.  —  Mahoney  v.  Dixon,  34 
Mont.  454,  87  Pac.  452.  Pa.  —  Huff- 
man v.  Mcllvaine,  13  Pa.  Super.  108. 
Wash. —  Gallagher  v.  Buckley,  31  Wash. 
380,  72  Pac.  79.  W.  Va.  —  Eay  v. 
Chesapeake  &  O.  E.  Co.,  57  W.  Va. 
333,  50  S.  E.  413;  Gregory's  Admr. 
v.  Ohio  Eiver  E,  Co.,  37  W.  Va.  606, 
16  S.  E.  819.  Wis.  —  Boltz  v.  Sullivan, 
101  Wis.  608,  77  N.  W.  870. 

51.  Eay  f.  Chesapeake  &  O.  E.  Co., 
57  W.  Va.  333,  50  S.  E.  413. 

52.  Meyer  v.  Foster,  147  Cal.  166, 
81  Pac.  402,  sections  of  the  civil  code. 

Reading  of  irrelevant  statute  not 
reversible  error  where  the  verdict  ap- 
pears to  have  been  unaffected.  Dill 
v.  State,  106  Ga.  683,  32  S.  E.  660. 

53.  It  is  improper  to  permit  the 
prosecutor  to  read  in  evidence  a  code 
section  for  the  purpose  of  showing  that 
the  escape  of  a  convict  pending  an  ap- 
peal tends  to  affirm  his  sentence,  be- 
cause, though  it  is  law,  it  is  not  evi- 
dence in  the  case.  Lucas  v.  State,  50 
Tex.  Crim.  219,  95  S.  W.  1055,  though 
the  court  was  not  prepared  to  say  that 
such  reading  constituted  reversible 
error. 

54.  Mass. —  Com.  v.  Hill,  145  Mass. 
305,  14  N.  E.  124;  Com.  v.  Austin,  7 
Gray  51.  Mich.  —  People  v.  Eingsted, 
90  Mich.  371,  51  N.  W.  519.  Mo. — 
State  v.  Dent,  170  Mo.  398,  70  S.  W. 
881.  S.  O.  —  State  v.  Sartor,  2  Strobh. 
60. 

But  see  State  v.  Church,  6  S.  D. 
89,  96,  60  N.  W.  143. 

55.  Cal.  —  People  v.  Godwin,  123 
Cal.  374,  55  Pac.  1059.  Conn.  —  Ap- 
peal of  Baldwin,  44  Conn.  37.  Ga. — 
Hudson  v.  Hudson,  90  Ga.  581,  16  S.  E. 
349;   Douglass  v.  Boynton,  59  Ga.  283. 
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what  has  been  read.56  Other  decisions  hold  that  an  opinion  announc- 
ing rules  of  law  may  be  read  in  argument,57  especially  where  the 
jury  is  judge  of  the  law  as  well  as  of  the  facts.58 

The  propriety  of  such  action  rests  largely  in  the  discretion  of  the 
trial  court,  and  its  exercise  of  the  discretion  in  permitting,69  or  re- 
fusing to  permit,60  the  reading  of  a  decision  as  bearing  upon  the  law 
of  the  case  will  not  be  made  the  ground  of  reversal  in  the  absence 
of  probable  prejudice  to  the  complaining  party.     The  reading  of  a 


111.  —  Fuller  v.  Talbot,  23  111.  357,  76 
Am.  Dec.  695;  Weber  v.  C.,  B.  &  Q. 
E.  Co.,  142  111.  App.  550.  Mo.  — 
Hayes  v.  Continental  Cas.  Co.,  98  Mo. 
App.  140,  72  S.  W.  135,  where  counsel, 
while  reading  an  extract  from  a  de- 
cision on  objection,  was  required  by 
the  court  to  desist  and  the  jury  was 
instructed  to  disregard  what  had  been 
read,  the  court  remarking  that  in  some 
cases  such  action  of  counsel  might  work 
a  reversal.  Tex.  —  Cordes  v.  State,  54 
Tex.  Crim.  204,  112  S.  W.  943.  Utah. 
State  v.  Neel,  23  Utah  541,  65  Pac. 
479.  Wash.  — Swope  v.  Seattle,  36 
Wash.  113,  78  Pac.  607. 

Reading  Opinion  on  Former  Appeal 
Properly  Refused.  —  Ga.  —  Croom  v. 
State,  90  Ga.  430,  17  S.  E.  1003.  Miss. 
Bangs  v.  State,  61  Miss.  363.  N.  0.— 
State  v.  Smallwood,  78  N.  C.  560.  Tex. 
Lewter  v.  Lindley  (Tex.  Civ.  App.), 
89  S.  W.  784  (part  of  an  opinion  which 
showed  a  verdict  for  plaintiff  on  a 
former  trial);  Guest  v.  State,  24  Tex. 
App.  530,  7  S.  W.  242;  Dempsey  v. 
State,  3  Tex.  App.  429,  30  Am.  Rep. 
148.  Wis. —  Baker  v.  City  of  Madi- 
son, 62  Wis.  137,  22  N.  W.  141. 

In  Washington  an  action  to  compel 
specific  performance  of  a  contract  is 
triable  de  novo  in  the  supreme  court 
on  appeal,  and  thus,  reading  law  cases 
to  the  jury  in  the  trial  court,  if  error, 
is  non-prejudical.  Collins  v.  Fidelity 
Trust  Co.,  33  Wash.  136,  73  Pac.  1121. 

56.  Hughes  v.  Chicago,  St.  P..  M.  & 
O.  R.  Co.,  122  Wis.  258,  99  N.  W.  897. 

57.  Ala. —  Robinson  v.  State,  155 
Ala.  67,  45  So.  916,  where  it  is  said 
that  the  fact  that  the  language  is 
that  of  an  eminent  judge  makes  it  none 
the  less  legitimate.  Ga.  —  Young  v. 
State,  125  Ga.  584,  54  S.  E.  82;  God- 
win v.  State,  123  Ga.  569,  51  S.  E. 
598;    Cribb    r.    State,   118    Ga.    316,    45 

S.  E.  396.     N.  C Horah  v.  Knox,  87 

N.   C.   483.     Tex.  —  Buchanan  v.   State, 


52  Tex.  Crim.  235,  106  S.  W.  134.  Eng. 
Reg.  v.  Courvoisier,  9  Car.  &  P  3G2 
38  E.  C.  L.  155. 

58.  Wohlford  v.  People,  148  111.  296, 
36  N.  E.  107,  affirming  45  111.  App.  188; 
Stout  v.  State,  96  Ind.  407. 

59.  Ala.  — Askew  v.   State,  94   Ala. 

4,  10  So.  657,  33  Am.  St.  Rep.  83; 
Stewart  v.  State,  78  Ala.  436.  Ark. — 
Cline  v.  State,  51  Ark.  140,  10  S.  W 
225;  Curtis  v.  State,  36  Ark.  284. 
Cal.  —  People  V.  Forsythe,  65  Cal.  101, 
3  Pac.  402.  Md.  —  Baltimore  &  O  R. 
Co.  v.  Kean,  65  Md.  394,  5  Atl.  325, 
discretion  irrevisable.  Mo.  —  State  v. 
Klinger,  46  Mo.  224.  Mont.  —  Territory 
v.  Hart,  7  Mont.  42,  14  Pac.  768  Neb. 
Stratton  v.  Dole,  45  Neb.  472,  485,  63  N. 
W.  875.  Pa.— Com.  v.  Eenzo,  216  Pa. 
147,  65  Atl.  30.  Tex — Morrison  v.  State, 
40  Tex.  Crim.  473,  51  S.  W.  358; 
Phipps  v.  State,  36  Tex.   Crim.  216,  36 

5.  W.  753;  St.  Louis  S.  W.  R.  Co. 
v.  Ross  (Tex.  Civ.  App.),  119  S.  W.  735; 
Missouri,  K.  &  T.  R.  Co.  v.  Smith 
(Tex.  Civ.  App.),  101  S.  W.  453;  Gulf, 
C  &  S.  F.  R.  Co.  v.  Dunlap  (Tex.  Civ. 
App.),  26  S.  W.  655.  Wash.  — Galla- 
gher v.  Buckley,  31  Wash.  380,  72  Pac. 
79.  See  Filley  v.  Christopher,  39  Wash. 
22,  80  Pac.  834,  109  Am.  St.  Rep.  853, 
holding  that  the  reading  of  judicial  de- 
cisions to  the  jury  on  the  complex 
question  of  what  constitutes  a  fixture 
has  a  tendency  to  confuse  and  bewilder 
rather  than  to  enlighten,  and  the  prac- 
tice is  not  to  be  commended.  W.  Va. 
Ray  v.  Chesapeake  &  O.  R.  Co.,  57  W. 
Va.  333,  50  S.  E.  413. 

Reading  of  copy  of  foreign  decision 

allowed  as  in  discretion  of  court,  no 
prejudice  appearing,  though  practice 
condemned.  Stratton  v.  Dole,  45  Neb. 
472,  485,  63  N.  W.  875. 

60.  Crosby  v.  Maine  Cent.  R.  Co.,  69 
Me.  418;  Mahoney  v.  Dixon,  34  Mont. 
454,  87  Pac.  452. 
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decision  which,  in  the  opinion  of  the  court,  is  not  applicable  to  the 
facts  of  the  case  on  trial  is  properly  refused.61 

Reading  reports  of  decisions  giving  evidence  or  facts  involved  in 
decided  cases,  more  or  less  similar  in  character,  if  objected  to,  should 
not  be  allowed,  and  its  allowance,  over  objection,  is  generally  re- 
versible error.02  Opinions  stating  the  amounts  of  recoveries  in 
other  cases  cannot  be  read  for  the  purpose  of  influencing  the  jury,6* 
and  when  read  will  work  a  reversal,  where  the  verdict  is  excessive, 
though  counsel  was  reprimanded  on  objection.64  But  the  rule  is  other- 
wise where  the  verdict  is  reasonable  in  amount.66  It  has  been  held, 
however,  that  counsel  may  read  from  an  opinion  of  the  highest  court 
of  the  state  as  an  aid  in  explaining  to  the  jury  the  mode  m  which 
they  may  fix  damages.66  It  is  usually  not  allowable  even  to  read  the 
facts  of  the  same  case  as  contained  in  the  report  of  a  decision  upon 
a  former  appeal,67  though  this  has  been  said  to  be  discretionary  with 
the  court.68 

For  the  purpose  of  applying  the  law  of  another  case  to  the  one  in 
hand  it  is  permissible,  however,  to  read  the  facts  of  such  other  case.69 


61.  Ga.—  Martin  v.  Peddy,  120  Ga.  i 
1079,    48    S.     E.    420.     La.  — State    v. 
Eideau,  118  La.  385,  42  So.  973.   Mass. 
Com.  v.  Murphy,  10  Gray  1. 

62.  U.  S.  —  Press  Pub.  Co.  v.  Mc- 
Donald, 63  Fed.  238,  11   C.  C.  A.   155, 

26  L.  E.  A.  531.  Ala.  —  Williams  v. 
State,  83  Ala.  68,  3  So.  743.  Conn.— 
State  v.  Hoyt,  46  Conn.  330;  Appeal 
of  Baldwin,  44  Conn.  37.  Ga.  —  Cribb 
v.  State,  118  Ga.  316,  45  S.  E.  396; 
Solomon  v.  State,  100  Ga.  81,  25  S.  E. 
847;  Hudson  v.  Hudson,  90  Ga.  581,  16 
S.  E.  349.  Kan.  —  State  v.  Wait,  44 
Kan.  310,  24  Pac.  354.  Mich.  —  Laugh- 
lin  v.  Grand  Rapids  St.  E.  Co.,  80  Mich. 
154  44  N.  W.  1049.  Mo.  —  State  v. 
Jones,  153  Mo.  457,  55  S.  W.  80.  N.  Y. 
Williams  v.  Brooklyn  El.  E.  Co.,  126 
N.  Y.  96,  26  N.  E.  1048.  N.  C  — 
Horah  v.  Knox,  87  N.  C.  483;  State  v. 
Whit,  50  N.  C.  224,  72  Am.  Dec.  533. 
Tex.  — Houston  &  T.  C.  E.  Co.  v.  Gee, 

27  Tex.  Civ.  App.  414,  66  S.  W.  78. 
W.  Va. —  Eay  v.  Chesapeake  &  O.  E. 
Co.,  57  W.  Va.  333,  50  S.  E.  413;  State 
v.  Dickey,  48  W.  Va.  325,  37  S.  E. 
695.  Wis.  — Mullen  V.  Eeinig,  72  Wis. 
388,  39  N.  W.  861. 

In  the  absence  of  a  showing  of 
prejudice,  the  error  in  allowing  facts 
of  reported  cases  to  be  read  will  not 
work  a  reversal,  where  such  reading 
was  stopped  by  the  court  on  objection. 
Mason  v.  Pelletier,  82  N.  C.  40. 

63.    Ga.  —  East    Tennessee,    etc.    E. 
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Co.  V.  King,  88  Ga.  443,  14  S.  E.  708. 
Ind.  — Porter  v.  Choen,  60  Ind.  338. 
Tenn.  —  Pullman  Co.  v.  Pennock,  118 
Tenn.  565,  102  S.  W.  73.  Tex.  — Gal- 
veston, H.  &  S.  A.  E.  Co.  v.  Wesch, 
85  Tex.  593,  22  S.  W.  957;  Western 
Union  Tel.  Co.  v.  Teague,  8  Tex.  Civ. 
App.  444,  27  S.  W.  958;  Dillingham 
v.  Wood,  8  Tex.  Civ.  App.  71,  27  S.  W. 
1074.  W.  Va.  —  Eieketts  v.  Chesapeake 
&  O.  E.  Co.,  33  W.  Va.  433,  10  S.  E. 
801,  25  Am.  St.  Eep.  901,  7  L.  E.  A. 
354. 

Contra,  Norfolk  &  W.  E.  Co.  v.  Har- 
man's  Admr.   (Va.),  8  S.  E.  251. 

Digests  of  Such  Cases  Cannot  Be 
Read. —  Porter   v.   Choen,   60   Ind.   338. 

64.  Pullman  Co.  v.  Pennock,  118 
Tenn.   565,   102   S.  W.   73. 

65.  City  of  Evansville  v.  Wilter,  86 
Ind.  414. 

66.  Cahaba  Southern  Min.  Co.  v. 
Pratt,  146  Ala.  245,  40  So.  943;  Wil- 
liams v.  Brooklyn  Elec.  E.  Co.,  57  Hun 
591,  10  N.  Y.  Supp.  929,  judgment  re- 
versed on  other  points,  126  N.  Y.  96,  26 
N.  E.  1048. 

67.  State  v.  Whit,  50  N.  C.  224,  72 
Am.  Dec.  533;  Eay  v.  Chesapeake  & 
O.  E.  Co.,  57  W.  Va.  333,  50  S.  E.  413; 
State  v.  Dickey,  48  W.  Va.  325,  37 
S    E    695 

68!  State  v.  Eideau,  118  La.  385,  42 
So.  973. 

69.  Ga.  — Cribb  v.  State,  118  Ga. 
316,   45    S.    E.    396.    N.    C  —  Harring- 


ARGUMENTS 


815 


However,  the  court  is  sometimes  said  to  have  a  discretion  in  this  mat- 
ter.70 

Text-Books.  —  The  question  of  permitting  text-books  to  be  read  to 
the  jury  is  usually  said  to  rest  within  the  sound  discretion  of  the 
trial  court.71  The  privilege  is  sometimes  allowed,72  and  sometimes 
refused.73 

Briefs  of  Evidence  in  Other  Cases.  —  It  is  within  the  discretion  of  the 
court  to  refuse  to  allow  counsel  to  read  to  the  jury  a  certified  copy 
of  the  brief  of  the  evidence  contained  in  a  record  in  another  case, 
the  object  being  to  make  clear  the  principle  of  circumstantial  evi- 
dence decided  in  that  case,  and  to  illustrate  that  principle  to  the 
jury  and  apply  it  to  the  case  at  bar.74 

Arguments  of  Opposing  Counsel  on  Other  Trials.  —  Courts  should  not 
permit  counsel,  in  the  argument  of  one  cause,  to  read  an  argument 
of  opposing  counsel  in  another,  the  effect  of  which  may  be  to  dis- 
credit the  sincerity  of  his  position  assumed  in  the  case  on  trial ;  but 
such  matters  are,  to  a  great  extent,  within  the  discretion  of  the  trial 
court,  and  unless,  in  the  exercise  thereof,  prejudicial  error  has  been 
committed,  an  appellate  court  will  not  interfere.75 

Speeches  of  Famous  Advocates. —  The  court,  in  its  discretion,  may 
properly  refuse  to  permit  counsel  to  read  extracts  from  arguments 
of  famous  advocates  on  the  trial  of  a  case  similar  to  that  on  trial.70 

c.  Pleadings  in  the  Cause.  —  It  is  proper  to  allow  counsel  to  read 
to  the  jury  the  pleadings  in  the  case  for  the  purpose  of  showing 
the  claim.77 


ton  v.  Commissioners,  69  S.  E.  399, 
distinguishing  Horah  r.  Knox,  87  N.  C. 
483.  Wash. —  See  Gallagher  v.  Buck- 
ley, 31  Wash.  380,  72  Pac.  79. 

70.  Cannon  v.  State,  41  Tex.  Crim. 
467,  488,  56  S.  W.  351,  holding  a  re- 
fusal proper. 

Phillips'  "Remarkable  Cases  of  Cir- 
cumstantial Evidence"  was  read  in  ar- 
gument in  Jones  v.  State,  65  Ga.  506. 

71.  Ogden  v.  State  (Tex.  Crim.), 
58  S.  W.  1018;  Williams  v.  State  (Tex. 
Crim.),  53  S.  W.  859;  Morrison  v. 
State,  40  Tex.  Crim.  473,  496,  51  S.  W. 
358;  Missouri,  K.  &  T.  K.  Co.  V.  Moody, 
35  Tex.  Civ.  App.  46,  79  S.  W.  856; 
Gregory's  Admr.  v  Ohio  River  R.  Co., 
37  W.  Va.  606,  16  S.  E.  819. 

72.  Ark.  — Winkler  V.  State,  32  Ark. 
539.  Cal.  — People  r.  Treadwell,  69 
Cal.  226,  10  Pac.  502.  Ga.  — Jones  v. 
State,  65  Ga.  506.  Ind.  — Harvey  v. 
State,  40  Ind.  516.  Tex.  —  Lott  v. 
State,  18  Tex.  App.  627.  Utah.  —  Gil- 
berson  v.  Miller  Min.  &  Smelt.  Co.,  4 
Utah  46,  5  Pac.  699,  for  the  purpose 
of  illustrating  counsel's  remarks. 

Answering    authorities    read   by    de- 


fendant's counsel,  the  prosecutor  may 
read  from  another  author.  Palmer  v. 
People,  138  111.  356,  28  N.  E.  130,  32 
Am.   St.  Rep.  146. 

73.  Ala.  —  Yarbrough  v.  State,  105 
Ala.  43,  16  So.  758.  Ga.  —  Solomon  v. 
State,  100  Ga.  81,  25  S.  E.  847.  In<L 
Johnson  v.  Culver,  116  Ind.  278,  19 
N.  E.  129,  statements  of  authors  and 
courts  as  to  value  of  expert  testimony. 

Mass Com.  v.   Murphy,   10    Gray    1. 

Mo. —  State  V.  Jones,  153  Mo.  457,  55 
S.  W.  80;  State  v.  Fitzgerald,  130  Mo. 
407,  32  S.  W.  1113.  Tex.  — Ogden  v. 
State  (Tex.  Crim.),  58  S.  W.  1018;  Yin- 
cent  r.  State  (Tex.  Crim.),  55  S.  W. 
819;  George  Knapp  &  Co.  v.  Campbell, 
14  Tex.  Civ.  App.  199,  36  S.  W.  765. 
Wis.  —  Boltz  v.  Sullivan,  101  Wis.  608, 
616,  77  X.  W.  870. 

74.  Handley  v.  State,  128  Ga.  24,  57 
S.   E.  236. 

75.  Port  Royal  &  W.  C.  R.  Co.  v. 
Davis,  95  Ga.  292,  22  S.  E.  833. 

76.  Cannon  v.  State,  41  Tex.  Crim. 
467,  488,  56  S.  W.  351,  Lord  Erskine's 
speech  in  the  Hadfield  case. 

77.  Cal.  —  Knight    v.    Russ,    77    Cal. 
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In  some  jurisdictions  it  is  held  that  unless  the  pleadings  are  in  evi- 
dence it  is  improper  for  the  court  to  permit  counsel  to  read  from 
them  to  the  jury.78 

Pleadings  to  Which  Exceptions  Have  Been  Sustained. —  The  practice  of 
allowing  portions  of  pleadings,  or  supplemental  pleadings,  to  be  read 
to  the  jury,  after  exceptions  have  been  sustained  thereto,  is  not  to 
be  commended,79  and  will  work  a  reversal  where  it  appears  that  the 
opposing  party  may  have  been  prejudiced.80 

d.  Evidence.  —  In  the  discretion  of  the  court,  a  transcript  of  the 
official  stenographic  notes  of  the  evidence  may  be  read  in  argument.81 
And  it  is  not  error  to  permit  counsel  to  read  a  version,  professedly 
written  by  himself,  if  the  evidence  is  not  in  any  way  misrepre- 


ing  in  his  own  behalf,  read  the  com- 
plaint and  the  verified  claim  attached, 
though  he  could  not  be  a  witness  to 
the  facts  stated  in  the  verification. 
Colo. — Waid  v.  Hobson,  17  Colo.  App. 
54,  67  Pac.  176.  D.  C.  —  Metropolitan 
Eailroad  Co.  v.  Loud,  20  App.  Cas.  330. 
HI.  — Coyne  v.  Avery,  189  111.  378,  59 
N.  E.  788,  defendants'  special  pleas. 
See  Howard  v.  Tedford,  70  111.  App.  660. 
N.  Y.  —  Tisdale  v.  Delaware  &  II.  Can. 
Co.,  116  N.  Y.  416,  22  N.  E.  700;  Eay- 
nolds  v.  Vinier,  109  N.  Y.  Supp.  293; 
Foley  v.  Young  Men's  Christian  Assn., 
92  N.  Y.  Supp  781. 

Refusal  to  allow  is  not  reversible 
error,  if  there  is  no  contest  upon  the 
only  question  to  which  the  paper  re- 
lated. Howard  v.  Tedford,  70  111.  App. 
660. 

Where  the  answer  admits  a  fact  set 
up  in  the  complaint  to  be  true  it  may 
be  called  to  the  attention  of  the  jury 
by  reading  the  pleadings.  Dyas  v. 
Southern  Pac.  Co.,  140  Cal.  296,  73  Pac. 
972. 

Where  a  pleading  has  been  amended, 
the  reading  of  the  original  is  prop- 
erly refused.  Owens,  Lane  &  Dyer 
Mach.  Co.  v.  Pierce,  5  Mo.  App.  576. 

Error  Must  Appear.  —  A  new  trial 
will  not  be  awarded  because  of  the 
reading  by  defendant's  counsel  of  the 
original  complaint,  which  had  been 
amended,  if  the  original  complaint  is 
not  included  in  the  record.  Loftus- 
Hubbard  Elev.  Co.  v.  Smith,  Alvord  Co., 
90  Minn.  418,  97  N.  W.  125.  To  a  simi- 
lar effect,  see  Tisdale  v.  D.  &  H.  Canal 
Co.,  4  N.  Y.  St.  812. 

Irrelevant  allegations,  raising  im- 
material issues,  should  not  be  read. 
Willis  v.  Forrest,  2  Duer  (N.  Y.)  310. 
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78.  Ind.  —  Jones  v.  Doe,  Little  Blue 
River  Eegular  Baptist  Church,  1  Smith 
47.     Ky.  —  Louisville    &    N.    R.    Co.    v, 
Mulfinger's   Admr.,    26  Ky.  L.   Eep.   3 
80      S.      W.     499.     Mass.   —  Com.      v. 
Brown,   121   Mass.   69;    Com.   v.   Sturti 
vant,  117  Mass.  130,  19  Am.  Eep.  401 
Washburn  v.  Cuddihy,  8  Gray  430.    Minn 
Loftus-Hubbard    Elev.     Co.     v.     Smith 
Alvord    Co.,    90    Minn.    418,    97    N.    W 
125.     N.  Y.—In  re  Mason,  60  Hun  46 
14  N.  Y.  Supp.  434;  Raynolds  v.  Vinier, 
109    N.    Y.    Supp.    293.     N.  C.—- Huff' 
man    v.    Click,    77    N.    C.    55.     Ohio.— 
Legg  v.  Drake,  1  Ohio  St.  286.     Ore. — 
See  State  v.  Baker,  23  Ore.  441,  32  Pac. 
161,   an   affidavit   for   continuance.     Pa. 
Mullen   v.   Union    Cent.    Life    Ins.    Co., 
182  Pa.  150,  37  Atl.  988.     Tex. —  Burt 
v.   State,  38   Tex.  Crim.   397,  40   S.   W. 
1000,   43   S.   W.   344,   39   L.   E.   A.   305; 
Johnston  v.  Johnston   (Tex.  Civ.  App.), 
67   S.   W.   123.     Wis. —  Boyle   v.   State, 
57    Wis.    472,    15    N.   W.    827,   46    Am. 
Eep.  41. 

79.  Smith  v.  Wilson  (Tex.  Civ. 
App.),  20  S.  W.  1119. 

80.  Simpson  v.  Thompson,  43  Tex. 
Civ.  App.  273,  95  S.  W.  94,  allegations 
extraneous  to  the  issue  and  relating 
to   defendant's  bad   faith. 

81.  Cal.  —  People  v.  Greening,  102 
Cal.  384,  36  Pac.  665.  Ga.  —  Thorn- 
ton v.  State,  107  Ga.  683,  33  S.  E.  673. 
Ind.  — Eeed  v.  State,  147  Ind.  41,  46 
N.  E.  135.  la.  —  McConkie  v.  Babcock, 
101  Iowa  126,  70  N.  W.  103.  Kan.— 
State  v.  McCool,  34  Kan.  613,  9  Pac. 
618.  Mo.  — State  V.  Henson,  106  Mo. 
66,  16  S.  W.  285;  Bradley  v.  City  of 
Spickardsville,  90  Mo.  App.  416. 
N.  c.  —  See  Gwaltney  v.  Land  Co.,  115 
N.  C.  579,  20  S.  E.  465,  wherein  it  was 
held  that  there  was  "no  objection  to 
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sented.82  If  the  real  force  and  effect  of  the  evidence  of  a  party  touch- 
ing  certain  facts  is  not  fairly  presented  to  the  jury  in  the  portion 
read,  it  is  proper  to  permit  the  witness,  if  he  so  desires,  to  have  his 
entire  evidence  touching  that  matter  read.83  A  deposition  of  a  wit- 
ness in  evidence  may  be  read,84  as  may  also  papers  offered  in  evi- 
dence, containing  defendant's  confessions.85  And  receipts  produced 
in  evidence,  duly  proved,  may  be  read  for  the  first  time  in  argu- 
ment.86 But  it  is  erroneous  to  attempt  to  discredit  a  witness  by  read- 
ing from  a  paper,  not  introduced  in  evidence,  and  purporting  to  con- 
tain the  testimony  of  such  witness  at  the  preliminary  hearing.87 

e.  Instructions.  —  It  is  proper  for  counsel  to  read  an  instruction  of 
the  court  to  the  jury,  and  urge  them  by  all  proper  arguments  to  obey 
the  instruction.88  But  the  matter  of  reading  instructions  to  the  jury, 
generally,  rests  within  the  sound  discretion  of  the  court,  and  may  be 


counsel's  using  stenographic  notes  in 
rehearsing  parts  of  the  testimony  to 
the  jury,  when  they  are  read  as  aids 
to  his  memory  and  are  according  to  his 
recollection.  They  derive  no  additional 
weight  from  being  such  notes,  but  are 
simply  counsel's  statements,  not  un- 
der oath,  but  in  the  course  of  his  argu- 
ment, as  to  his  understanding  of  the 
testimony."  Wash.  —  Ralton  v.  Sher- 
wood Logging  Co.,  54  Wash.  254,  103 
Pac.  28;  State  v.  Churchill,  52  Wash. 
210,  100  Pac.  309;  State  v.  Costello, 
29  Wash.  366,  69  Pac.  1099.  Wis. — 
Stuckey  v.  Fritsche,  77  Wis.  329,  46 
N.  W.  59. 

When  Refusal  To  Allow  Not  Er- 
roneous. —  "As  a  rule,  little  good  can 
come  from  reading  any  of  the  tran- 
scribed evidence  to  the  jury,  and  it 
would  not  be  error  to  refuse  to  per- 
mit it  to  be  done  when  it  would  likely 
result  in  allowing  the  witness  to  have 
all  of  his  evidence  relating  to  the  sub- 
ject of  dispute  read,  if  such  reading 
would  unnecessarily  delay  the  trial,  un- 
less the  court  was  satisfied  that  it  was 
necessary  to  a  fair  presentation  of 
the  case."  McConkie  v.  Babcock,  101 
Iowa  126,  70  X.  W.  103. 

Practice  Discountenanced.  —  Davis 
v.  State,  85  Miss.  416,  37  So.   1018. 

82.  Miss.  —  Davis  v.  State,  85 
Miss.  416,  37  So.  1018.  Neb.  —  Stull 
v.  Stull,  1  Neb.  (Unof.),  380,  389,  96 
N.  W.  196.  N.  C.  —  See  Gwaltnev  v. 
Land  Co.,  115  N.  C.  579,  20  S.  E.*46o. 

83.  McConkie  r.  Babcock,  101  Iowa 
126.  70  N.  W.  103;  Stuckey  v.  Fritsche, 
77  Wis.  329,  46  N.  W.  59. 

84.  People  v.  Smith,  106  Mich.  431, 
64  N.  W.  200. 

52 


Deposition  not  evidence  may  not  be 
read.     Dew   v.    Beid,   52    Ohio    St.    519, 

40  N.  E.  718. 

85.  State  v.  Baker,  58  S.  C.  Ill, 
36  S.  E.  501. 

86.  Terry  v.  Williams,  148  Ala.  468, 

41  So.  804;  Harter  v.  Seaman,  3  Blackf. 
(Ind.)  27. 

87.  And  the  error  is  not  cured  by 
an  instruction  that  the  paper  was  not 
evidence,  and  could  not  be  used  as  evi- 
dence, but  that  counsel  was  permitted 
to  use  it  to  refresh  his  memory  as  to 
the  admissions  made  by  the  witness. 
Danford  v.  State,  53  Fla.  4,  43  So.  593. 

88.  Chesapeake  &  O.  E.  Co.  V.  Eow- 
sey's  Admr.,  108  Ya.  632,  62  S.  E.  363, 
an  instruction  embodying  a  constitu- 
tional change  in  the  law. 

Instructions  may  be  used  to  illus- 
trate argument,  but  refusing  permis- 
sion to  do  so  is  harmless  error,  if  it 
does  not  appear  that  counsel  was  un- 
able to  properly  argue  the  case  with- 
out the  instructions,  or  that  he  could 
not  recall  to  the  jury  the  substance 
of  the  charge  given.  Storm  v.  Butte,  35 
Mont.  385,  89  Pac.  726. 

In  Indiana  the  statute  provides  that, 
"upon  the  trial  of  any  civil  cause  be- 
fore the  jury,"  either  party  may  sub- 
mit written  instructions,  and  require 
the  court  to  indicate,  before  argument, 
such  as  will  be  given  or  refused,  and 
may  read  to  and  comment  upon  in 
argument  such  as  the  court,  in  the 
mode  prescribed,  may  have  designated 
as  those  to  be  given.  Stephenson  r. 
State,  110  Ind.  358,  11  N.  E.  360,  367, 
59  Am.  Eep.  216. 
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permitted  by  the  court89  or  refused,90  according  to  the  circumstances. 

f.  Special  Interrogatories.  —  Without  good  reasons  the  court  ought 
not  to  prevent  counsel  from  reading  special  interrogatories  to  the 
jury  and  discussing  the  evidence  applicable  thereto.91 

g.  Newspapers  and  Magazines.  —  Counsel  may  read  extracts  from 
newspapers  and  magazines  as  mere  illustrations.92  It  is  improper, 
however,  to  permit  counsel  to  read  newspaper  or  magazine  comments 
upon  the  case  on  trial,  upon  facts  connected  with  it,  or  upon  like  mat- 
ters.93 And  where  excerpts  from  newspapers  attempted  to  be  read 
conflicted  with  certain  instructions  of  the  court,  there  was  no  error 
in  refusing  to  allow  them  to  be  read.94 

h.  Reading  Argument  Itself.  —  There  is  no  rule  preventing  counsel 
from  reading  his  entire  argument,95  or  any  portion  thereof.96 

12.  Referring  to  Extraneous  Matters.  —  a.  In  General.  —  (I.)  Ex- 
traneous to  Evidence.  —  In    making    statements    as    to    facts,    counsel 


89.  People  v.  Denomme  (Cal.),  56 
Pac.  98;  People  v.  Davis  (Cal.),  36  Pac. 
96;  Boreham  v.  Byrne,  83  Cal.  23,  23 
Pac.  212. 

Reading  Part  of  Instructions. — "Ward 
v.  Bass,  4  Ind.  Ter.  291,  69  S.  W.  879. 

90.  Murphy  V.  People,  9  Colo.  435, 
13  Pac.  528,  where  instructions  had 
been  already  read  to  the  jury. 

91.  111.  — Chicago  &  A.  E.  Co.  v. 
Gore,  202  111.  188,  66  N.  E.  1063,  95 
Am  St.  Rep.  224.  Ind.  —  Mclntyre  v. 
Orner,  166  Ind.  57,  76  N.  E.  750,  117 
Am.  St.  Rep.  224.  Ind.  —  Mclntyre  v. 
1130;  Clear  Creek  Stone  Co.  v.  Car- 
michael,  37  Ind.  App.  413,  73  N.  E. 
935,  76  N.  E.  320.  la, —  Powell  v. 
Chittick,  89  Iowa  513,  56  N.  W.  652; 
Timins  v.  Chicago,  R.  I.  &  P.  R.  Co., 
72  Iowa  94,  33  N.  W.  379. 

Where  argument  from  memory  in  re- 
spect to  the  interrogatories  has  been 
permitted  together  with  the  evidence 
and  facts  bearing  thereon  by  which  the 
jury  was  to  be  controlled  in  return- 
ing their  answers  thereto,  there  is  no 
error  in  refusing  to  allow  counsel  to 
read  the  interrogatories  to  the  jury. 
Chestnut  v.  Southern  Ind.  R.  Co.,  157 
Ind.  509,  62  N.  E.  32. 

92.  Baldwin  V.  Bricker,  86  Ind.  221, 
citing  Thomp.  &  M.  Jur.,  §  351,  and  quot- 
ing the  following  language  from  3  Crim. 
Law  Mag.  619,  632,  14  Cent.  Law  J. 
406:  "Albeit  he  is  confined  to  the 
record  for  his  facts,  history,  prophecy, 
literature,  and  the  sciences  are  open 
to  him  for  example  or  illustration." 

93.  111.  —  Chicago,  etc.  R.  Co.  v. 
Bragonier,  13  111.  App.  467,  which  was 


an  action  to  recover  damages  for  the 
death  of  an  employe  of  a  railroad,  and 
it  was  held  erroneous  to  permit  the 
reading  of  a  newspaper  account  of  an 
incident  reflecting  a  general  indiffer- 
ence on  the  part  of  railroads  to  the 
welfare  of  its  servants.  Ind.  —  Bald- 
win v.  Bricker,  86  Ind.  221.  N.  Y.  — 
Williams  v.  Brooklyn  Elec.  R.  Co.,  126 
N.  Y.  96,  26  N.  E.  1048. 

Compare  Minter  v.  Bradstreet  Co.,  174 
Mo.  444,  73  S.  W.  668,  683,  a  libel  ac- 
tion against  a  commercial  agency  for 
circulating  an  alleged  false  report, 
where  counsel  for  plaintiff  was  allowed, 
oven  objection,  to  read  a  magazine 
article  criticising  the  conduct  of  such 
agencies.  This  was  held  not  reversi- 
ble error;  though  not  commendable 
practice. 

94.  State  V.  O'Neil,  51  Kan.  651, 
33  Pac.  287,  291,  24  L.  R.  A.  555. 

95.  Ga.  —  Rovston  v.  Royston,  29 
Ga.  82.  Neb.  — Stull  v.  Stull,  1  Neb. 
(Unof.)  380,  389,  96  N.  W.  196.  Pa. — 
Steiner  v.  Newbold,  4  Pa.  13,  28,  where 
it  is  said  that  such  an  argument  is 
none  the  less  such  because  giving  the 
actual  opinion  of  the  author. 

96.  In  an  action  by  a  servant  for 
personal  injuries,  plaintiff's  counsel 
may  read  from  the  minutes  of  his  argu- 
ment a  statement  of  a  general  propo- 
sition of  law  governing  the  relation 
of  master  and  servant,  and  not  _  in- 
troducing into  the  case  any  evidentiary 
matter  which  could  not  be,  or  had  not 
been,  proved.  Charrier  v.  Boston  &  M. 
R.  Co.   (N.  H.),  70  Atl.  1078. 
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should,  in  argument,  confine  himself  strictly  to  the  evidence  adduced 
at  the  trial,  and  to  fair  deductions  therefrom.97 


97.  U.  S.— Southern  E.  Co.  v.  Shaw, 
86  Fed.  865,  31  C.  C.  A.  70;  Alabama 
G.  S.  E.  Co.  v.  Carroll,  84  Fed.  772, 
28  C.  C.  A.  207,  52  U.  S.  App.  442 
(where  it  was  said  that  the  remarks 
constituted  prejudicial  error,  no  cor- 
rection having  been  made).  Ala. — 
Metcalf  v.  St.  Louis  &  S.  F.  E.  Co., 
156  Ala.  240,  47  So.  158;  Hill  v.  State, 
156  Ala.  3,  46  So.  864;  Pittman  v. 
State,  153  Ala.  1,  45  So.  245;  DuBose 
v.  State,  148  Ala.  560,  42  So.  862; 
Glass  v.  State,  147  Ala.  50,  41  So.  727; 
Keilson  v.  State,  146  Ala.  683,  40  So. 
221;  Morris  Hotel  Co.  V.  Henley, 
40  So.  52;  Barddell  v.  State,  144  Ala. 
54,  39  So.  975;  Dunmore  V.  State,  115 
Ala.  69,  22  So.  541.  Ark.  —  Gaston 
V.  State,  128  S.  W.  1033;  St.  Louis,  I. 
M.  &  S.  E.  Co.  V.  Briggs,  87  Ark.  581, 
113  S.  W.  644;  Hight  v.  Harding,  87 
Ark.  515,  113  S.  W.  47;  Boone  V. 
Holder,  87  Ark.  461,  112  S.  W.  1081; 
Willyard  V.  State,  72  Ark.  138,  78  S. 
W.  765  (where  the  remarks  were  held 
prejudicial  error,  as  the  evidence  was 
conflicting).  Cal.  —  People  V.  Smith, 
121  Cal.  355,  53  Pac.  802;  People  r. 
Goldenson,  76  Cal.  328,  19  Pac.  161. 
Fla.  — Clinton  v.  State,  53  Fla.  98,  43 
So.  312;  Jenkins  v.  State,  35  Fla.  737, 
18  So.  182,  48  Am.  St.  Eep.  267.  Ga.— 
Hunter  v.  State,  133  Ga.  78,  65  S.  E. 
154;  Georgia  &  A.  E.  Co.  V.  Pound, 
111  Ga.  6,  36  S.  E.  312;  Berry  V.  State, 
10  Ga.  511.  111.— People  V.  McCann,  93 
N.  E.  100,  114;  People  r.  McMahon,  244 
111.  45,  91  N.  E.  104;  McDonald  V. 
People,  126  111.  150,  18  N.  E.  817,  9 
Am.  St.  Eep.  547;  Supreme  Lodge  of 
Mystic  Workers  V.  Jones,  113  111.  App. 
241.  Ind.  —  Reed  V.  State,  147  Ind.  41, 
46  N.  E.  135;  Campbell  r.  Maher,  105 
Ind.  383,4  X.E.  911.  la. —  State  r.  Ho- 
gan,  115  Iowa  455,  88  X.  W.  1074;  Hall 
r.  Wolff,  61  Iowa  559,  16  X.  W.  Tin. 
Kan.  —  Huekell  v.  McCov,  38  Kan.  53, 
15  Pac.  870;  Winter  V.  'Sass,  19  Kan. 
556.  Ky.  — Cox  v.  Com.,  118  S.  W. 
282;  Gilbert  v.  Com.,  106  Kv.  919,  51 
S.  W.  804;  Hurst  v.  Williams,  31  Kv. 
L.  Eep.  658,  102  S.  W.  1176;  War- 
ren r.  Nash,  24  Ky.  L.  Eep.  479, 
68  S.  W.  658;  Parrott  v.  Com., 
20  Ky.  L.  Eep.  761,  47  S.  W.  452.  La. 
State  r.  High,  122  La.  521,  47  So.  878; 


State  v.  Thompson,  106  La.  362,  30 
So.  895.  Me.  — State  v.  Martel,  103 
Me.  63,  68  Atl.  454.  Md.  —  Toomer 
V.  State,  112  Md.  285,  76  Atl.  118; 
Esterline  r.  State,  105  Md.  629,  66  Atl. 
269.  Mass.  —  Com.  v.  Baldwin,  129 
Mass.  481;  Summersell  r.  Fish,  117 
Mass.  312.  Mich.  —  People  v.  Wil- 
liams, 159  Mich.  518,  124  X.  W.  555; 
People  v.  Xichols,  159  Mich.  355,  124 
N.  W.  25;  Eeed  v.  Louden,  153  Mich. 
521,  116  X.  W.  1073;  People  v.  Mix, 
149  Mich.  260,  112  X.  W.  907;  Peo- 
ple V.  Cahill,  147  Mich.  201,  110  X.  W. 
520;  People  V.  Hutchings,  137  Mich. 
527,  100  X.  W.  753;  Hinchman  v.  Pero 
Marquette  E.  Co.,  136  Mich.  341,  99 
N.  W.  277,  65  L.  E,  A.  553;  Brittou 
v.  Michigan  Cent.  E.  Co.,  118  Mich.  491, 
76  X.  W.  1043.  Minn.— Fisher  v.  Wein- 
holzer.  91  Minn.  22,  97  X.  W.  426. 
Miss.  —  Long  v.  State,  81  Miss.  448, 
33  So.  224.  Mo. —  State  V.  Wigger, 
196  Mo.  90,  93  S.  W.  390;  State  V. 
Lockhart,  188  Mo.  427,  87  S.  W.  457; 
Eobertson  r.  Wabash  E.  Co.,  152  Mo. 
382,  53  S.  W.  1082;  Torreyson  v. 
United  E.  Co.,  144  Mo.  App.  626,  129 
S.  W.  409.  Nev.  — State  v.  Petty,  108 
Pac.  934.  N.  H.  —  State  17.  Greenleaf, 
71  N.  H.  606,  54  Atl.  38;  Heald  v.  Con- 
cord &  M.  E.  Co.,  68  X.  H.  49,  44  Atl. 
77;  State  V.  Foley,  45  X.  H.  466.  N.  Y. 
Halpern  v.  Xassau  Elect.  R.  Co.,  16 
App.  Div.  90,  45  X.  Y.  Supp.  134;  Hor- 
ton  v.  Terrv,  110  X.  Y.  Supp.  646.  N. 
C.  —  Hopkins  V.  Hopkins,  132  X.  C.  25, 
43  S.  E.  506;  State  v.  Tuten,  131  X.  C. 
701,  42  S.  E.443;  State  v.  McCourrv,  128 
X.  C.  594,  38  S.  E.  883.  N.  D.  —  State 
V.  Xvhus,  124  X.  W.  71.  Ohio.  —  Burns 
V.  State,  75  Ohio  St.  407,  79  X.  E. 
929.  Okla.  —  Bilton  v.  Territorv.  1 
Okla.  Crim.  566,  99  Pac.  163.  S.  D. — 
State  r.  Pirkey,  22  S.  D.  550,  118  X. 
W.  1042.  Tenn.  —  Hamilton  v.  State, 
97  Tenn.  452,  37  S.  W.  194;  Kin^  v. 
State,  91  Tenn.  617,  20  S.  W.  169. 
Tex.  — Pace  V.  State  (Tex.  Crim.),  124 
S.  W.  949;  Hollowav  V.  State,  54  Tex. 
Crim.  465,  113  S.  W.  928;  McKinley 
v.  State,  52  Tex.  Crim.  182,  106  S. 
W.  342;  Barnett  V.  State,  50  Tex. 
Crim.  538,  99  S.  W.  556;  Pool 
v.  State,  48  Tex.  Crim.  478,  88 
S.     W.     350;     Miles     t\     State     (Tex. 
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Excluded  Evidence.  —  No  comment  should  be  allowed  on  a  matter  the 
evidence  of  which  has  been  excluded  from  the  jury,98  nor  any  ex- 


Crim.),  65  S.  W.  912;  Foster  v.  Prich- 
ard  (Tex.  Civ.  App),  128  S.  W.  1187; 
Gulf,  C.  &  S.  F.  R.  Co.  v.  McCler- 
ren  (Tex.  Civ.  App.),  91  S.  W.  653; 
Trinity  &  S.  R.  Co.  v.  O'Brien,  18  Tex. 
Civ.  App.  690,  46  S.  W.  389.  Vt.  — 
Lawson  v.  Crane  &  Hall,  74  Atl.  641; 
Wood  v.  Agostines,  72  Vt.  51,  47  Atl. 
108.  Wash.  —  Sullivan  v.  Seattle  Elec. 
Co.,  51  Wash.  71,  97  Pac.  1109,  130  Am. 
St.  Rep.  1082.  W.  Va.  —  Sims  v.  Car- 
penter, Frazier  &  Co.,  69  S.  E.  794,  800. 
Wis.  —  Ferguson  v.  Truax,  136  Wis. 
637,  118  N.  W.  251;  Schaefer  v.  City 
of  Fond  du  Lac,  104  Wis.  39,  80  N.  W. 
59;  Bachmeyer  v.  Mutual  Reserve  Fund 
Life  Assn.,  87  Wis.  325,  58  N.  W. 
399. 

In  Texas  this  is  required  by  district 
court  rule  39  (67  S.  W.  xxiii).  Gal- 
veston Elect.  Co.  v.  Dickey  (Tex.  Civ. 
App.),  120  S.  W.  1134. 

Personal  Observations  as  to  Mat- 
ters Within  Issues  Not  Proper.  —  Ark. 
Cravens  v.  State,  128  S.  W.  1037.  Mich, 
rlurd  v.  Northern  Ace.  Co.,  160  Mich. 
535,  125  N.  W.  414;  Britton  v.  Michi- 
gan Cent.  R.  Co.,  118  Mich.  491,  76 
N.  W.  1043.  Tex.  —  Southwestern  Tel. 
&  T.  Co.  v.  Taylor  (Tex.  Civ.  App.), 
118  S.  W.  188.     Vt.  —  Cutler  v.  Skeels, 

69  Vt.  154,  37  Atl.  228. 

To  state  what  absent  witnesses 
would  have  testified  to  is  error  (Es- 
terline  v.  State,  105  Md.  629,  66  Atl. 
269;   Pringle  V.   Miller,   111   Mich.   663, 

70  N.  W.  345;  People  v.  DeFrance,  104 
Mich.  563,  62  N.  W.  709,  28  L.  R.  A. 
139),  and  similarly  it  is  improper  for 
a  prosecuting  attorney  to  tell  the  jury 
what  witnesses  in  his  opinion  knew 
about  the  case  which  they  did  not  tell, 
or  that  they  knew  facts  that  would 
convict,  if  they  would  tell  them.  State 
v.  McGahan,  48  W.  Va.  438,  37  S.  E. 
573. 

Persistence  in  traveling  outside  the 
record  is  reversible  error  (Esterline  v. 
State,  105  Md.  629,  66  Atl.  269),  and 
is  sometimes  said  to  authorize  the  pun- 
ishment of  counsel  by  fine  and  imprison- 
ment (State  v.  Comstock,  20  Kan. 
650).  See  also  Pullman  Co.  v.  Pen- 
nock,  118  Tenn.  565,  102  S.  W.  73. 

A  fact  learned  by  the  jury  during 
a  view  cannot  be   commented   on,   not 


being  in  evidence.  Menard  v.  Boston 
&  M.  R.  Co.,  150  Mass.  386,  23  N.  E. 
214. 

Inadvertence  does  not  excuse  or  pal- 
liate an  offense  of  this  character. 
Chowning  v.  Parker,  104  Mo.  App.  674, 
78  S.  W.  677. 

A  departure  from  the  evidence  is 
harmless  error  where  the  record  shows 
that  no  other  verdict  could  have  been 
found  upon  any  reasonable  view  of  the 
evidence.  Ark.  —  Derrick  v.  State,  122 
S.  W.  506.  Cal.  — People  v.  Fitts,  4 
Cal.  App.  432,  91  Pac.  536.  D.  C. — 
Funk  v.  United  States,  16  App.  Cas. 
478.  Ind.  —  Livingston  v.  State,  141 
Ind.  131,  40  N.  E.  684;  Combs  v.  State, 
75  Ind.  215.  la.  —  State  v.  Junkins, 
126  N.  W.  689.  Miss.  —  Winfield  v. 
City  of  Jackson,  89  Miss.  272,  42  So. 
183.  Mo.  — State  v.  Sublett,  191  Mo 
163,  90  S.  W.  374.  S.  C.  —  State  v. 
Duncan,  68  S.  E.  684.  Tex.  —  Shaw 
v.  State  (Tex.  Crim.),  105  S.  W.  500; 
Henderson  v.  State,  50  Tex.  Crim.  604, 
101  S.  W.  208.  Wis.  —  Williams  v. 
State,  61  Wis.  281,  21  N.  W.  56. 

98.  U.  S.  —  Richards  v.  United 
States,  175  Fed.  911,  99  C.  C.  A.  401; 
Southern  R.  Co.  v.  Shaw,  86  Fed.  865, 
31  C.  C.  A.  70.  Ala.  — Sanford  v. 
State,  143  Ala.  18,  39  So.  370;  Jarvis 
v.  State,  138  Ala.  17,  34  So.  1025.  CaL 
People  v.  Swaile,  12  Cal.  App.  192,  107 
Pac.  134.  111.  — Wicks  v.  Wheeler, 
139  111.  App.  412;  Parlin  &  Orendorff 
Co.  v.  Scott,  137  111.  App.  454;  Chicago 
&  M.  Elect.  R.  Co.  v.  Judge,  135  111.  App. 
377.  Mass. —  Com.  v.  Coughlin,  182 
Mass.  558,  66  N.  E.  207;  De  Lisle  v. 
Ward,  168  Mass.  579,  47  N.  E.  436. 
Mich.  — People  v.  Bedell,  127  N.  W.  33: 
Hinchman  v.  Pere  Marquette  R.  Co., 
136  Mich.  341,  99  N.  W.  277,  65  L.  R. 
A.  553;  People  v.  DeFrance,  104  Mich. 
563,  62  N.  W.  709,  28  L.  R.  A.  139. 
Mont.  —  Bliss  v.  Wolcott,  40  Mont. 
491,  107  Pac.  423,  135  Am.  St.  Rep. 
636.  S.  C.  —  Leesville  Mfg.  Co.  v. 
Morgan  Wood,  etc.  Works,  75  S.  C. 
342,  55  S.  E.  768.  Tex.  —  Hart  v. 
State,  57  Tex.  Crim.  21,  121  S.  W.  508 
(where  a  reversal  was  said  to  be  un- 
authorized in  view  of  the  conclusive- 
ness of  the  evidence  and  the  mildness 
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pression  of  regret  that  the  jury  could  not  consult  excluded  evidence." 
(II.)  Extraneous  to  Issues.  —  It  is  improper  for  counsel  to  refer,  in 
argument,  to  facts  not  within  the  issues,1  though  not  reversible  error 
where  the  remarks  are  of  a  trivial  nature,2  or  where  the  court  has 
taken  appropriate  action  toward  destroying  the  prejudicial  effect  of 
such  comments.3 


of  the  punishment  given) ;  Tally  v. 
State,  48  Tex.  Crim.  474,  88  S.  W.  339; 
Miller  v.  State,  42  Tex.  Crim.  383,  60 
S.  W.  673.  Wash.  —  Hanstad  v.  Cana- 
dian Pac.  E.  Co.,  44  Wash.  505,  87  Pac. 
832. 

A  reference  to  the  fact  that  defend- 
ant had  offered  to  compromise.  Ckown- 
ing   v.    Parker,    104   Mo.   App.    674,    78  j  399,   107  S.   W.  351;    Gulf,  etc.  eT  Co 


Co  64  Misc.  85,  117  N.  Y.  Supp.  946. 
Okla.  —  City  of  Shawnee  v.  Sparks,  110 
Pac.  884;  O 'Barr  v.  United  States,  105 
Pac  988.  S.  D.  — Bailey  v.  Walton, 
)l3  NV,W-  70L  Tex. -Lane  v.  State 
(Tex.  Crim.),  129  S.  W.  353;  Knight 
v.  State,  55  Tex.  Crim.  243,  116  S  W 
56;    Hubbard    p.    State,    52    Tex.    Crim' 


V.  Dickens  (Tex.  Civ.  App.),  118  S  W 
612;  Missouri,  K.  &  T.  E.  Co.  v.  Moore. 
47  Tex.  Civ.  App.  531,  105  S.  W.  532; 
Greenville  Oil  &  Cotton  Co.  v.  Daven- 
port (Tex.  Civ.  App.),  37  S.  W.  624; 
Clark  v.  Bohms  (Tex.  Civ.  App.),  37 
S.  W.  347.  Vt.  —  Montpelier  &  W.  E. 
Co.  v.  Maeehi,  74  Vt.  403,  52  Atl.  960. 
Wis.  —  Baxter  v.  Krainik,  126  Wis  421 
105  N.  W.  803.  * 

Where  no  fact  is  asserted  but  mere- 
ly argument  made  and  an  inference 
is  drawn,  there  is  no  error  in  refusal 
to  exclude.  Louisville  &  X.  E.  Co.  V. 
Perkins  (Ala.),  51  So.  870. 

Remarks  Without  the  Issues  Inducing 
Sympathy  or  Prejudice  as  Reversible 
Error.  —  See  supra,  F,  10. 

Where  an  alibi  is  not  set  up,  the 
state  should  not  be  permitted  to  argue 
to  the  jury  that  there  is  "a  great 
break  in  the  pretended  alibi."  John- 
son v.  State,  55  Fla.  46,  46  So.  154. 

2.  Cal.  —  People  v.  Putnam,  129  Cal. 
258,  61  Pac.  961;  People  v.  Davis,  1 
Cal  App.  8,  81  Pac.  716,  88  Pac.  1101. 
Ga.  —  Morman  r.  State,  133  Ga.  76, 
65  S.  E.  146.  111.  —  Chicago  &  A.  R. 
Co.  v.  Anderson,  166  111.  572,  46  N.  E. 
1125.  Ind.  — Hevl  v.  State,  109  Ind. 
589,  10  N.  E.  916,  where  a  well-known 
historical  event  was  referred  to.  La. — > 
State  r.  Jones.  51  La.  Ann.  103,  24  So. 
594.  Mo.  —  Bishop  v.  Brittain  Inv. 
Co.,  129  S.  W.  668,  where  defendant's 
,  counsel  referred  to  conflict  of  plain- 
Eeed,  134  Mich.  302,  96  N.  W.  438.  tiff's  statements.  Tex.— Ham  v.  State 
Miss.  — Long  v.  State,  81  Miss.  448,  (Tex.  Crim.),  98  S.  W.  875 
33  So.  224.  Mo.  — Maimer  v.  Linck,  3.  Ar  i  z.  —  Bruchman  v.  United 
70  Mo.  App.  380.  N.  J.  —  Humphreys  States,  11  Ariz.  178,  89  Pac.  413.  Cal. 
v.  Eastlack,  63  N.  J.  Eq.  136,  51  Atl.  People  r.  Putnam,  129  Cal.  258,  61  Pac. 
775.     N.  Y.  — Freedman  V.  Press  Pub.  1  961.     111.  — People  v.  Strauch,  240  111. 
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Remark  held  not  to  require  a  re- 
versal, no  instructions  having  been 
asked.  Eambo  v.  State  (Tex.  Crim.), 
69  S.  W.  163. 

99.  In  re  Hine,  68  Conn.  551,  37  Atl. 
384. 

1.    U.   S.  — Union     Pac.    E.     Co.     v. 

Field,    137    Fed.    14,    69    C.    C.    A.    536. 

Ala.  — Wilhite    r.    Fricke,    53    So.    157; 

Piano  v.  State,  161  Ala.  88,  49  So.  803; 

Morris  Hotel  Co.  v.  Henley,  40  So.  52; 

Ward  v.  State,  39  So.  923.     Ark.  — Ft. 

Smith  Light   &   Tract.   Co.   V.  Flint,  81 

Ark.  231,  99  S.  W.  79;  Monte  Ne  E.  Co. 

v.  Phillips,  80  Ark.  292,  96  S.  W.  1060. 

D.  C.  —  Funk  v.  United  States,  16  App. 

Cas.   478.     Fla.  —  Johnson    v.   State,  55 

Fla.   46,   46   So.    154;    Clinton   v.   State, 

53    Fla.    98,    43    So.    312.     Ga.  —  Cone 

v.   City  Council,    120   Ga.   80,   47   S.   E. 

633;  Bell  0.  State,  100  Ga.  78,  27  S.  E. 

669.  111.  —  People  v.  Smith,  147  111. 
App.  146.  Ind.  Ter.  —  Clampitt  v. 
United  States,  6  Ind.  Ter.  92,  89  S. 
W.  666.  la.  — Keniston  v.  Todd,  139 
Iowa  287,  117  N.  W.  674.  Ky.  —  Ber- 
ger  v.  Standard  Oil  Co.,  126  Kv.  155, 
103  S.  W.  245,  11  L.  E.  A.  (N.  S.)  238; 
Shipp  v.  Com.,  124  Ky.  643,  99  S.  W. 
945,  10  L.  E.  A.  (N.  S.)  335.  La.— 
State  v.  McCort,  23  La.  Ann.  326.  Com- 
pare Coreil  r.  Town  of  Welsh,  120  La. 
557,  45  So.  438.  Mich.— Hilliker  v.  Farr, 
149  Mich.  444,  112  X.  W.  1116;  Ward  V 
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b.  Referring  to  Another's  Liability.  —  In  damage  suits  the  fact  that 
the  defendant  is  insured  against  loss  has  not  the  slightest  bearing 
upon  the  issues;  and  so  a  statement,4  or  a  mere  intimation,5  in  ar- 
gument that  the  defendant  is  protected  against  liability  for  the 
injuries  complained  of  by  insurance  or  other  indemnity,  is  im- 
proper, and  often  said  to  be  sufficiently  prejudicial  to  -"warrant  and 
require  a  reversal.     Similarly  any  remark  is  improper  calling  the 


60,  88  N.  E.  155,  130  Am.  St.  Eep. 
255,  where  an  instruction  was  held  suf- 
ficient. La.  —  State  v.  Thompson,  109 
La.  296,  33  So.  320.  Tex.  — Jones  v. 
State,  54  Tex.  Crim.  507,  113  S.  W. 
761;  Coleman  v.  State,  49  Tex.  Crim. 
82,  90  S.  W.  499;  Dudley  v.  State, 
40  Tex.  Crim.  31,  48  S.  W.  179.  Wash. 
State  v.  Van  Waters,  36  Wash.  358, 
78  Pac.  897. 

4.  111.  —  Wullner  v.  Smith-Lohr  Coal 
Co.,  145  111.  App.  486,  where  a  new 
trial  was  granted.  See  Anderson  Art 
Co.  v.  Greenburg,  118  111.  App.  220, 
where  it  was  said  that  the  judgment 
might  have  been  reversed  if  the  point 
had  been  raised.  N.  Y.  —  Kilsey  v. 
New  York,  107  N.  Y.  Supp.  1089.  Okla. 
City  of  Shawnee  v.  Sparks,  110  Pac. 
884,  where  the  error  was  held  reversi- 
ble, the  jury  having  been  insufficiently 
admonished  to  disregard  the  remarks. 
Pa.  —  Hollis  v.  United  States  Glass 
Co.,  220  Pa.  49,  69  Atl.  55,  reversed. 
Tex.  —  Lone  Star  Brew.  Co.  v.  Voith 
(Tex.  Civ.  App.),  84  S.  W.  1100,  which 
was  reversed. 

If  defendant  is  an  individual  such 
remarks  are  more  objectionable  than 
where  the  defendant  is  a  corporation, 
since  in  the  latter  case  it  might  make 
but  little  difference  whether  an  insur- 
ance corporation  was  bound  to  indem- 
nify it  or  not.  Loughlin  v.  Brassil, 
187  N.  Y.  128,  79  N.  E.  854,  reversing 
102  App.  Div.  617,  627,  92  N.  Y.  Supp. 
1132. 

As  an  argumentative  objection,  in  a 
personal  injury  case,  to  the  proposal 
of  defendant  that  plaintiff  be  re- 
quired to  submit  to  examination  by 
a  physician  claimed  by  plaintiff's  coun- 
sel to  be  the  examining  physician  for 
a  surety  company,  a  statement  that 
such  "surety  company  stands  back  of 
the  defendant,"  though  improper,  was 
not  prejudicial,  especially  as  it  was 
disapproved  by  the  court.  Wankowski 
v.  Crivitz  Pulp  &  Paper  Co.,  137  Wis, 
123,  118  N.  W.  643. 

vol.  n 


Argument  Reversible  Considered  in 
Connection  With  Admission  of  Testi- 
mony to  the  Same  Effect.  —  Capital 
Const.  Co.  v.  Holtzman,  2"  App.  Cas. 
(D.   C.)    125. 

5.  111.  —  Emery  Dry  Goods  Co.  v. 
DeHart,  130  111.  App.  244,  reversed. 
Ky.  —  Kentucky  Wagon  Mfg.  Co.  v. 
Duganics,  113  S.  W.  128  (where  it  was 
said  that  if  the  remark  complained  of 
had  been  properly  before  the  court 
judgment  would  have  been  reversed); 
Belle  of  Nelson  Distilling  Co.  v.  Kiggs, 
104  Ky.  1,  45  S.  W.  99  (where  the 
error  was  cured  by  the  court's  action). 
N.  Y.  — Loughlin  v.  Brassil,  187  N.  ¥. 
128,  79  N.  E.  854,  reversing  102  App 
Div.  617,  627,  92  N.  Y.  Supp.  1132, 
for  the  remark  that  "There  i£  no 
evidence  that  he  [the  defendant]  was 
insured;  most  of  these  people  are." 
Tenn. — Prewitt-Spurr  Mfg.  Co.  v.  Wood- 
all,   115   Tenn.   605,  90   S.   W.   623. 

Remark  Not  an  Intimation.  —  In 
Burgess  v.  Stowe,  134  Mich.  204,  96 
N.  W.  29,  a  remark  to  the  jury  that 
they  did  not  "have  to  worry  much 
about  a  verdict  against  Mr.  Stowe," 
was  held  not  to  amount  to  an  invi- 
tation to  consider  a  suggestion  implied 
in  a  question  asked  of  defendant  and 
excluded  as  to  whether  he  was  pro- 
tected by  insurance. 

In  O'Neill  Mfg.  Co.  v.  Pruitt,  110 
Ga.  577,  36  S.  E.  59,  however,  counsel 
stated  that  defendant  was  insured,  and 
on  objection  counsel  was  censured  and 
the  jury  was  instructed  to  disregard 
the  remark.  No  motion  for  mistrial 
was  made  and  it  was  said  that  there 
was  no  error. 

Though  the  jury  is  told  to  disregard 
the  remark,  the  judgment  may  be  re- 
versed. Colo.  —  Coe  v.  Van  Why,  33 
Colo.  315,  80  Pac.  894.  N.  Y.  —  Lough- 
lin v.  Brassil,  187  N.  Y.  128,  79  N. 
E.  854,  reversing  102  App.  Div.  617, 
627,  92  N.  Y.  Supp.  1132.  Tenn. — 
Prewitt-Spurr  Mfg.  Co.  v.  Woodall,  115 
Tenn.  605,  90  S.  W.  623. 
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jury's  attention  to  the  ultimate  liability  of  a  third  person,6  or  to 
the  convenience  with  which  defendant  can  reimburse  himself  from 
another.7 

c.  Result  of  Former  Trials.  —  A  reference  to  the  fact  that  plaintiff's 
case  had  been  decided  in  his  favor  on  former  trials  is  improper,8  and 
will  sometimes  authorize  a  reversal,  notwithstanding  a  withdrawal 
of  the  language,9  or  an  admonition10  or  instruction  to  the  jury  to 
disregard  the  remarks.11  And  similarly  a  statement  as  to  the  amount 
of  the  verdict  on  a  former  trial,12  or  as  to  how  the  jury  stood,11  is 
improper  and  reversible,  though  an  objection  is  sustained. 

In  Criminal  Prosecutions.  —  It  is  error  for  counsel  in  argument  on  a 
second  trial,  or  on  appeal,  to  allude  to  a  defendant's  conviction  on 
a  former  trial,  or  in  the  lower  court,14  and  the  same  is  true  of  a 
reference  to  the  verdict  of  a  coroner's  jury.15  But  it  is  not  prejudi- 
cial error  to  permit  the  district  attorney  to  read  to  the  jury  that 
part  of  the  record  of  a  former  trial  which  stated  the  dismissal  of 
the  action  against  other  defendants.16 

Prior  Trials  Involving  Same  Transaction.  —  On  the  trial  of  either  a  civil 
or  criminal  case  involving  the  same  facts  formerly  adjudicated  in 


Custom  of  Insuring.  —  Coe  v.  Van 
Why,  33  Colo.  315,  80  Pac.  894. 

6.'  O  k  1  a.  —  City  of  Shawnee  v. 
Sparks,  110  Pac.  884.  Pa.  — Walsh  v. 
Wilkes-Barre,  215  Pa.  226,  64  Atl.  407, 
an  action  for  an  injury  sustained  on  a 
defective  sidewalk,  where  judgment 
was  reversed  because  counsel  told  the 
jury  that  "the  lot  owner  is  finally 
liable,  and  the  Lehigh  &  Wilkes-Barre 
Coal  Co.  owns  the  lot". ' '  W.  Va.  — Sims 
V.  Carpenter,  Frazier  &  Co.,  69  S.  E. 
794,  800,  citing  many  local  cases. 

7.  Daggett  v.  Champlain  Mfg.  Co., 
71  Vt.  370,  45  Atl.   755. 

8.  Kan.  —  Winter  v.  Sass,  19  Kan. 
556,  where  the  error  was  held  cured 
by  an  instruction.  Ky.  —  Louisville  & 
N.  R.  Co.  V.  Payne,  138  Ky.  274,  127 
S.  W.  993.  Mo.  —  Chowning  v.  Parker, 
104  Mo.  App.  674,  78  S.  W.  677,  where 
a  verdict  was  set  aside  because  of 
such  reference  and  the  court  said  that 
the  fact  that  the  remark  was  inadver- 
tent as  claimed  by  counsel  was  no  ex- 
cuse. Neb.  —  Adams  v.  Fisher,  83  Neb. 
686,  120  N.  W.  194.  Tex.  —  Under- 
writers' Fire  Assn.  v.  Henry  (Tex.  Civ 
App.),  79  S.  W.  1072. 

It  is  error  to  reprimand  opposing 
counsel  for  objecting  to  such  argument. 
Adams  v.  Fisher,  83  Neb.  686,  120  N. 
W.  194.       " 

9.  Louisville  &  N.  E.  Co.  v.  Payne, 
138  Ky.   274,   127   S.   W.   993. 


10.  Louisville  &  N.  R.  Co.  v.  Pavne. 
138  Ky.  274,  127  S.  W.  993. 

11.  Adams  v.  Fisher,  83  Neb.  686, 
120  X.  W.  194,  where  it  was  said  that 
"In  such  event  the  court  should  give 
positive  instructions  to  the  jury  not 
only  to  disregard  the  improper  state- 
ments of  counsel,  but  also  to  totally 
disregard  the  result  of  the  trial  in  the 
lower  court  in  arriving  at  their  ver- 
dict." 

12.  Peoria,  B.  &  C.  Tract.  Co.  v. 
Vance,   234   111.    36,   84   N.   E.    607. 

13.  Evans  v.  Trenton,  112  Mo.  39C, 
20  S.  W.  614. 

14.  Mich.  — People  V.  Tund,  128  N. 
W.  742,  where  the  error  was  held  not 
reversible  since  the  fact  mentioned 
must  have  been  known  from  the  record/ 
and  in  view  of  the  trial  court's  action 
in  admonishing  the  jury  to  disregard 
the  remark.  Mo.  —  State  v.  Leabo,  89 
Mo.  247,  1  S.  W.  288,  which  was  not 
reversed  on  this  ground,  defendant's 
evidence  showing  his  conviction  on  a 
former  trial.  Tex.  —  Benson  v.  State, 
56  Tex.  Crim.  52,  118  S.  W.  1049  (cit- 
ing man}  local  cases);  Pickett  v.  State 
(Tex.  Crim.),  51  S.  W.  374. 

15.  People  v.  McMahon,  244  111.  45, 
91  N.  E.  104. 

16.  Hoffman  v.  State,  97  Wis.  571, 
73  N.  W.  51. 
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a  criminal  or  civil  action  respectively,  it  is  improper  to  refer  to  the 
result  of  the  former  trial.17 

Trials  Not  Relating  to  One  at  Bar.  —  In  damage  suits  an  attempt  to 
go  outside  of  the  record  and  refer  to  judgments  which  have  been 
sanctioned  in  other  cases  is  improper. ls 

In  criminal  prosecutions  it  is  improper  to  refer  to  verdicts  ren- 
dered in  similar  cases.19 

d.  Right  of  Appeal.  —  In  either  a  criminal  or  civil  ease  a  reference 
by  counsel  to  defendant's  right  to  appeal  is  erroneous,20  but  will  not 
work  a  reversal  if  it  appears  that  no  objection  was  made.21  But 
a  statement  by  the  prosecuting  attorney  to  the  effect  that  the  state 
has  no  right  to  an  appeal  is  not  improper.22 

13.  Responsive  Argument.  —  Remarks  which  under  ordinary  cir- 
cumstances would  be  considered  improper  are  sometimes  justified  or 
excused  when  they  are  called  out  in  the  excitement  of  argument  and  are 
provoked  by  and  are  responsive  to  complaining  counsel's  statements/3 


17.  People  f.  Kodley,  131  Cal.  240, 
63  Pac.  351,  359  (where,  on  a  trial  for 
perjury  in  a  will  contest,  a  reference 
to  the  verdict  holding  the  will  invalid 
was  held  not  prejudicial,  the  defendant 
having  conceded  that  the  will  was 
bogus);  Jenkins  V.  Hawkins,  98  Tenn. 
545,  41  S.  W.  1028  (a  reference  to  an 
acquittal   in   a  criminal  prosecution). 

18.  111.—  Richardson  v.  Nelson,  221 
111.  254,  77  N.  E.  583,  wherein  an  ob- 
jection was  sustained  to  the  remark 
and  it  was  said  that  a  reversal  was 
not  warranted.  Ky. —  Louisville  &  N. 
R.  Co.  v.  Pointer's  Admr.,  113  Ky. 
952,  69  S.  W.  1108,  but  the  error  was 
held  non-prejudicial  in  view  of  a 
moderate  verdict.  N.  H.  —  Noble  v. 
Portsmouth,  67  N.  H.  183,  30  Atl.  419, 
wL.3rein  a  reference  was  made  to  the 
amount  of  verdicts  commonly  rendered 
in  certain  classes  of  cases,  and  the 
verdict  in  the  instant  case  was  set 
aside.  See  Baldwin  v.  Grand  Trunk  R. 
Co.,  64  N.  H.  596,  15  Atl.  411.  N.  Y. 
Nelson  v.  Forty-Second  St.,  M.  &  St. 
N.  Ave.  R.  Co.,  106  N.  Y.  Supp.  552 
(where  a  new  trial  was  granted) ; 
Bagully  v.  Morning  Journal  Assn.,  56 
N.    Y.    Supp.    605    (where    the    remark 

was    held    reversible    error).      Tenn 

Pullman  Co.  v.  Pennock,  118  Tenn. 
565,  102  8.  W.  73,  where  a  new  trial 
was  granted,  though  counsel  was  repri- 
manded and  fined,  the  verdict  being 
excessive.  Wash.  —  Clukey  v.  Seattle 
Elec.  Co.,  27  Wash.  70,  67  Pac.  379, 
where  an  admonition  of  the  jury  was 
held  to  cure  the  error. 

vol.  n 


19.  Tyler  v.  State,  46  Tex.  Crim.  10, 
79   S.  W.  558. 

20.  Ky.  —  Louisville,  H.  &  St.  L.  R. 
Co.  V.  Morgan,  110  Ky.  740,  62  S.  W. 
736.  Mo.  —  State  V.  Kring,  64  Mo.  591, 
modifying  Loyd  v.  Hannibal  &  St.  J. 
R.  Co.,  53  Mo.  509,  in  its  application  to 
cases  involving  life  or  liberty.  Mont. 
State  v.  Biggerstaff,  17  Mont.  510,  43 
Pac.  "09,  where,  however,  the  language 
used  was  not  before  the  supreme  cour* 
in  such  manner  as  to  authorize  a  con- 
sideration. Tex.  —  Locklin  v.  State 
(Tex.  Crim.),  75  S.  W.  305  (where  it 
was  said  that  the  error  was  not  re- 
versible in  the  absence  of  a  request 
for    an    instruction) ;    Brazell    v.    State, 

33  Tex.  Crim.  333,  26  &  W.  723; 
Missouri,  etc.  R.  Co.  r.  Nesbit,  40  Tex. 
Civ.  App.  209,  88  S.  W.  891. 

In  a  civil  case  a  statement  of  plain- 
tiff's counsel  in  argument  that  defend- 
ant would  appeal  from  a  small  verdict 
as  quickly  as  from  a  large  one  is  im- 
proper. Pittsburg,  C,  C.  &  St.  L.  R. 
Co.  v.  Campbell,  116  111.  App.  356. 

21.  Boone  v.  People,  148  111.  440, 
36  N.  E.  99;  Locklin  V.  State  (Tex. 
Crim.),   75   S.  W.   305. 

22.  State  v.  Emery,  76  Mo.  348. 
Compare  Brazell  v.  State,  33  Tex.  Crim. 
333,  26  S.  W.  723. 

23.  U.  S.  —  Crumpton  v.  United 
States,  138  U.  S.  361,  11  Sup.  Ct.  335, 

34  Lv  ed.  958;  Gulf,  etc.  R.  Co.  V. 
Curb,  66  Fed.  519,  13  C.  C.  A.  587. 
Ala.  —  Nicholson  v.  State,  149  Ala.  61, 
42  So,  1015;  Bardin  v.  State,  143  Ala. 
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74,  38  So.  833  (citing  many  local  cases) ; 
Downey    0.    State,    115    Ala.    108,    22 
So    479:  Askew  r.  State,  94  Ala.  4,  10 
So~657,  33  Am.  St.  Rep.  83;  Alabama, 
G.    S.    R.    Co.   v.    Hill,    93    Ala.    514,    9 
So     722.   30    Am.    St.   Rep.    65.  Ark. — 
Smith  v.  Boswell,  124  S    W.  264  (citing 
many     local     cases);     Grayson-McLeod 
Lumb.    Co    v.    Carter,   81    Ark.    699     98 
S    W    699:   Woodruff  V.  State,  61  Ark. 
157     32    S.    W.    102.      Cal.  — People    v. 
Philbon,    138    Cal.    530,    71    Pac     650; 
People   V.    Bush,    68    CaL    623,    10   Pac 
169      Colo.  — Irving  V.  People,  43  Colo. 
260;  95  Pac.  940.     D.  C.  -  Metropolitan 
R.  Co.  v.  Loud,  20  App.  Cas.  330.     Fla. 
ley*   t-  State,  49  Fla.  17    38  So    2o- 
Ga".  — Bowens  v.  State,  106  Ga.   <60, ,32 
S.  E.   666;   Jones  V.  State    65   Ga    566 
111.  —  McCracken     V.    People,     209     111. 
BIS     70   N*    B.   749;   Lyon  v.   Hammond, 
X  R    Co.,  107   111.   527    47   N.  E ,77a; 

Chicago  City  R.  Co    v.  fel>revV  state 
*««     462.     Ind.  — Livingston   v.    State, 
141  Ind.  131,   10  N- E.  84  (eiting  xaany 
local   cases);    Reeves  r.   State,   84  Ind. 
116;   White  V   State,  37   Ind.   App.  9o, 
76    N.    E.    554.     la.  -  State    v.    Busse, 
100   N.    W.    536;    Patton    v.    Lund,    114 
Iowa   201,   86    N.    W.    296;    Kimb a 11    r. 
Deere,   108   Iowa  676,   77    N.   W .1041. 
Kan. -Atchison,    T.    &    B.   F.    R.    Co. 
Tpiekerson,  4  Kan.  App.  345,  45  Pac. 
975.    Ky.  -Illinois    Cent.    R.    Co.    * 
Collv    27   Ky.   L.   Rep.    '13,   8o   &.    « • 
536     Parrot  "r.    Com.,    20    Ky.   L    Rep. 
-ri     A7    S     W     452;    Delaney   V.   Com., 
\l  Vv     L     Rep     2  2,    35    S.  W.    1037. 
ilStat  ^Mitchell,    53    So     560; 
State  r.   Satcher,   124  La.   101a    50  So. 
8^5-    State    r.    Silva,    118    La.    660,    43 
|l5' 269      Mich. -People    V.    DeCamp 
H6   Mfch.  533,   109   N.  * .1047;   Ster  - 
inK   V.   City   of   Detroit,   134  Mich.   22 
95N    W    986;  People  V.  McDonald,  133 
W&.  366,  94'N%:  1064;  Wta.  t 
Titv  of  Flint,  128  Mich.  262,  87   W.   w. 
gg    Minn.  -  Whitehead   r.   W««-» 
Cent    R-  Co.,  103  Minn.  13,  114  N.  W. 
254      Miss.  -Pullman    Palace    Car    Co. 
.54Law7ence,   74  Miss.   782,   22   So    5|. 
Mo    —  Blvtson-Spencer    V.    Lnited    K. 
7n'    13-    S     W.    1175,    1183;    State    V. 
&,%  llo.  12    100  S.  W    591WState 

-r? i     or    S i     W      92.     Neb.— Catron     v. 
,01,    98    ».    w-      „Q     72    N     W.    354. 
State,    52    >>eb.    389,    78    J*,    w- 
N    H— Horsey  *  Hutchins,  70   N.   H. 
130,  46"  Atl.  33.    N.  M- -  Territory  v. 


I  Neatherlin,  13  N.  M.  491,  85  Pac.  1044, 
wherein  it  was  held  that  there  was  no 
I  prejudicial    error,    the    remark    having 
I  been  withdrawn  by  the  court.    N.  C. — 
Chambers  v.  Greenwood,  68  N.   C.  274. 
Ohio.  —  Ryan   V.   State,   30   Ohio    C.    C. 
306.     Okla.  — Wood   v.  State,  112  Pac. 
11,  22;  Thacker  V.  State,  106  Pac.  986; 
Buck     V.     Territory,      1      Okla.      Crim. 
517,    98    Pac.    1017.     Ore.  — Ireland    v. 
Ward,  51  Ore.  102,  93  Pac.  932.   S.  C  — 
State  v.  Duncan,  68  S.  E.  684.     Tenn.— 
Jackson  r.  Pool,  91  Tenn.  448,  19  S.  W. 
324.     Tex.  —  Swigert     V.     State     (Tex. 
Crim.),  131  S.  W.  1070;  Fluewellian  v. 
State    (Tex.    Crim.),    128     S.    W.     621; 
Railey  v.  State  (Tex.  Crim.),  121  S.  W. 
1120;    Myers   v.    State,   56    Tex.    Crim., 
222,  118  S.  W.  1032;  International,  etc. 
R.  Co.  r.  Sandlin  (Tex.  Civ.  App.),  122 
S     W     60    (citing    many    local    cases). 
Vt.  — State  v.  Suiter,  78    Vt.    391,    63 
Atl.  182  (citing  many  local  cases) ;  State 
p.    Slamon,    73    Vt.    212,    50    Atl.    1097, 
87  Am.  St.  Rep.  711;  McMullin  v.  Erwin, 
69   Vt.   338,   38   Atl.   62.     Va.  —  McCue 
V.    Com.,    103    Va.    870,    49    S.    E.    623. 
Wash.  —  Columbia,  etc.  R.  Co.  v.  Haw- 
thorne, 3   Wash.   Ter.   353,   19   Pac.   25. 
W.  Va.  —  State  v.  Shawn,  40  W.  Va.  1, 
20S.  E.  873;  State  r.  Shores,  31  W.  Va. 
491    7  S.  E.  413,  13  Am.  St.  Rep.  875. 
Wis.  —  Barczvnski  p.  State,  91  Wis.  415, 
R4    N     W.    1026;    Baker    O.    State,    69 
Wis     32,    33    N.    W.    52;    Hoffmann    v. 
State,  65  Wis.  46,  26  N.  W.  110.     Wyo. 
Horn  V.  State,  12  Wyo.  80,  73  Pac.  70o. 
Rule  Applicable  Only  in    Favor    of 
Argument    Based    on    Evidence.— State 
r.   Hatcher,   29   Ore.    309,   44  Pac.   584, 
eiting  Thomp.  Trials,  §  978. 

Eemarks  Must  Be  Strictly  in  Reply. 
Pabst  Brew.  Co.  r.  Lueders,  107  Mich. 
1 41,  64  N.  W.  872. 

In  St.  Louis  S.  W.  R.  Co.  v.  Dickens 
(Tex.  Civ.  App.),  56  S.  W.  124,  the  court 
said-  "A  departure  from  the  record 
is  never  commended,  or  even  justified, 
but  a  party  may  be  estopped  to  com- 
plain by  himself  going  out  of  the  rec- 
ord; but  this  estoppel  arises  only  when 
he  is  followed  out  of  the  record  by  the 
partv  undertaking  to  reply,,  and  does 
not  serve  as  a  license  to  ignore  the 
record  generally." 

A    party    should    repudiate    an    im- 
proper   statement   of   his    own   counsel 
before  objecting  to  an  improper  remark 
of    opposing    counsel    in    reply.      Davis 
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especially  when  they  have  no  prejudicial  tendency.24  But 
remarks  of  an  inflammatory  character,  entirely  out  of  proportion  to 
the  provocation,  and  which  are  calculated  to  divert  the  minds  of 
the  jurors  from  the  real  issues  in  the  case,  are  condemned  by  the 
courts,  though  spoken  in  reply  to  an  opponent,  whether  the  lat- 
ter has,25  or  has  not,20  kept  within  legitimate  bounds.  Thus  the 
error  in  commenting  on  the  failure  of  an  accused  to  take  the  stand 


v.  Mortimer,  20  Kan.  93;  Atchinson,  T. 
&  S.  F.  E.  Co.  v.  Dickerson,  4  Kan.  App. 
345,  45  Pac.  975. 

If  defendant  comments  on  a  change 
of  venue  taken  on  his  own  application, 
the  prosecutor  may  comment  on  the 
same  matter.  State  v.  Anderson,  126 
Mo.  542,  29  S.  W.  576. 

In  Williams  v.  State,  30  Tex.  App. 
354,  17  S.  W.  408,  where  defendant's 
counsel  remarked  that  defendant  was 
on  trial  before  strangers,  the  prosecu- 
tor might  reply  that  defendant  had  re- 
moved his  cause  from  a  county  where 
he  was  known. 

24.  Fla.  — Eeyes  v.  State,  49  Fla. 
17,  38  So.  257.  Ga.  —  Bowens  v.  State, 
106  Ga.  760,  32  S.  E.  666.  la.  —  Wim- 
ber  v.  Iowa  Cent.  R.  Co.,  114  Iowa  551, 
87  N.  W.  505.  Mich.  —  People  v.  Parm- 
elee,  112  Mich.  291,  70  N.  W.  577;  Don- 
ovan v.  Richmond,  61  Mich.  476,  28 
N.  W.  516.  Neb.  — Daly  v.  Melendy, 
32  Neb.  852,  49  N.  W.  926. 

"Where  the  attorney  for  the  losing 
party  is  the  aggressor  in  matters  of 
this  kind,  thereby  challenging  a  reply 
from  his  opponent,  I  do  not  think  the 
court  should  punish  the  latter 's  client 
for  an  indiscretion  thus  called  out  in 
the  heated  trial  of  an  important  cause, 
unless  it  appears  quite  plainly  that 
the  verdict  was  influenced  thereby  " 
Sweet  v.  Michigan  Cent.  R.  Co  87 
Mich.  559,  49  N.  W.  882. 

Prejudicial  remarks  as  retorts  cured 
by  instructions  (Washington  &  George- 
town R.  Co.  v.  Patterson,  9  App.  Cas 
[D.  C]  423;  Brown  r.  State,  50  Tex' 
Cnm.  79,  95  S.  W.  126),  or  by  the 
court's  striking  out  the  objectionable 
remarks  (Fuller  v.  Robinson  rMo.l  130 
S.  W.  343).  J' 

,  Ji5'^  ?'  S-  —  Lowdon  v.  United  States, 
149  Fed.  673,  79  C.  C.  A.  361.  Mich.— 
McNetton  v.  Herb,  158  Mich.  525,  123 
N.  W.  17.  Tex.  — Gulf,  C.  &  S.  F.  R. 
Co.  v.  Butcher,  83  Tex.  309,  18  S.  W 
583;  Wichita  Valley  Mill  &  Elevator  Co. 
v.  Hobbs,  5  Tex.  Civ.  App.  34,  23  S 
W.  923. 
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As  to  facts  which  the  record  fails 
to  disclose.  State  V.  Goode,  132  N.  C. 
982,  43  S.   E.  502. 

Thus  the  prosecuting  attorney  can- 
not denounce  accused  as  of  bad  char- 
acter, though  defendant's  counsel  has 
argued  that  his  character  was  good, 
there  being  no  evidence  in  the  record 
upon  the  subject.  Ga.  —  Bennett  v. 
State,  86  Ga.  401,  12  S.  E.  806,  12  L. 
R.  A.  449,  2  Am.  St.  Rep.  465.  Mo. 
State  v.  Shipley,  174  Mo.  512,  74  S. 
W.  612.  Tex.  — Ililcher  v.  State  (Tex. 
Crim.),  131  S.  W.  592. 

But  see  State  r.  Stark,  72  Mo.  37. 
Party  May  Interpret  His  Own  Plead- 
ing if  Read  by  Opponent.  —  Though  it 
is  improper  for  plaintiff's  counsel  to 
read  defendant's  answer  to  the  jury 
in  argument,  no  reference  having  been 
made  to  it  in  the  evidence,  but  when 
it  is  so  read  by  plaintiff's  counsel 
without  objection,  defendant's  counsel 
is  at  liberty  to  place  his  own  interpre- 
tation on  its  language  as  long  as  there 
is  no  misquotation.  Nicholson  v.  Mer- 
ritt,  23  Ky.  L.  Rep.  2281,  67  S.  W.  5. 

26.  U.  S.  —  Lowdon  v.  United  States, 
149  Fed.  673,  79  C.  C.  A.  361.  Cal.— 
People  v.  Cook,  148  Cal.  334,  83  Pac. 
43;  People  v.  Kramer,  117  Cal.  647,  49 
Pac.  842.  D.  C.  —  Pickford  v.  Hudson, 
32  App.  Cas.  480.  Ga.  —  Hodgkins  v. 
State,  89  Ga.  761,  15  S.  E.  695.  111.— 
People  v.  McCann,  93  N.  E.  100,  113 
Mo.  — McDonald  &  Co.  v.  Cash  & 
Hainds,  45  Mo.  App.  66,  80.  Neb.— 
Daly  v.  Melendy,  32  Neb.  852,  49  N.  W. 
926.  N,  H.  —  Baldwin  v.  Grand  Trunk 
R.  Co.,  64  N.  H.  596,  15  Atl.  411. 
Ore.  — State  v.  Hatcher,  29  Ore.  309, 
44  Pac.  584,  citing  Elliott  on  Appellate 
Procedure,  §672;  1  Thomp.  Trials, 
§  978.  ' 

In  Bearden  v.  State,  46  Tex.  Crim. 
144,  79  S.  W.  37,  defendant's  counsel 
referred  to  the  prosecutor  as  a  "scene 
lawyer,"  and  the  latter  said  that  he 
was  present   at   the   time   of   the   com- 
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in  his  own  behalf,27  or  to  call  his  wife,28  cannot  be  justified  as  a 
reply  to  remarks  by  defendant's  counsel.  And  where  counsel  in  ar- 
gument has  commented  upon  the  non-production  of  witnesses,  it  is 
error  for  opposing  counsel  to  state  the  reasons  for  the  absence  of 
such  witnesses,  if  in  so  doing  he  states  facts  which  are  not  in  evi- 
dence ;29  though  a  reversal  is  not  required  if  it  clearly  appears  that 
the  result  of  the  trial  was  not  affected.30  But  if  a  point  or  sug- 
gestion is  made  that  a  party  has  not  introduced  certain  witnesses 


mission  of  the  act  and  that  he  knew 
the  state's  theory  was  true.  The  court 
said  that  it  doubted  whether  a  with- 
drawal of  the  remark  relieved  it  of 
its  prejudicial  effect. 

Jenkins  r.  Hankins,  98  Tenn.  545,  41 
8.  W.  1028,  an  action  for  damages 
for  killing  of  plaintiff's  son,  wherein 
defendant's  counsel  improperly  re- 
ferred to  the  fact  that  on  a  criminal 
prosecution  for  the  same  charge  de- 
fendant was  acquitted,  and  it  was  held 
error  to  allow  plaintiff's  counsel  to  go 
into  details  respecting  such  former  ac- 
quittal, arguing  how  it  was  rendered 
or  mi<_'ht  have  I 

The  contrary  rule  would  possibly  lead 
to  the  trial  of  cases  upon  the  assertions 
and  statements  of  counsel,  and  not  on 
the  evidence  adduced.  Lowdon  v.  United 
States,  1  19  Fed.  GT:?,  79  C.  C.  A.  361. 

27.  Mass.  —  Com.  r.  Scott,  123  Mass. 
239,  25  Am.  Rep.  87,  where  it  was  said 
that  the  court  committed  reversible  er- 
ror in  permitting  the  prosecutor  to  com- 
ment on  the  reasons  given  by  defend- 
ant's counsel  for  their  not  goinj.'  upon 
the  stand  and  also  in  <_'ivin;:  the  reasons 
which  the  government  contended  ex- 
isted. Nev.  —  State  r.  Williams,  28 
Nev.  395,  82  Pac.  353,  which  was  not 
reversed  in  view  of  instructions.  Tex. 
Anglin  V.  State,  47  Tex.  Crim.  109,  80 
S.  W.  370  (where  it  was  said  that  re- 
marks of  the  prosecutor  in  answer 
to  defendant's  counsel  to  the  effect 
that  defendant  had  not  testified  and 
under  the  law  could  not  be  required 
to  test  if  v  were  reversible  error  under 
the  statute);  Hunt  r.  State,  28  Tex. 
App.  149,  12  S.  W.  737,  19  Am.  St.  Rep. 
815.  Vt.  — State  P.  Suiter,  78  Vt.  391, 
63  Atl.  182,  where  the  error  was  held 
corrected  by  the  prosecutor's  withdraw- 
ing the  remark  on  the  court's  sug- 
gestion. Wis.  —  Dunn  t».  State,  118 
Wis.  82,  94  N.  W.  646,  where  the  er- 
ror was  held  to  have  been  cured  by 
an  instruction. 


But  see  Howard  v.  State  (Tex.  Crim.), 
57  S.  W.  948;  Parker  r.  State,  39  Tex. 
Crim.  262,  45  S.  W.  812,  disapproving 
Hunt  v.  State,  28  Tex.  App.  149,  12 
S.  W.  737,  19  Am.  St.  Rep.  815,  as 
laying  down  too  broad  a  rule.  Compare 
People  V.  Hammond,  132  Mich.  422,  93 
X.  W.  1084,  wherein  defendant's  coun- 
sel said  that  as  to  certain  facts  the 
people's  witnesses  and  God  were  the 
only  ones  who  had  knowledge  thereof. 
In  reply  to  which  the  prosecutor 
said  defendant's  counsel  "forgot  hia 
client,"  and  the  court  said  that  it 
was  not  prepared  to  say  that  the  re- 
ply was  error,  particularly  in  view  of 
the  fact  that  the  jury  was  instructed 
that  the  fact  that  the  respondent  did 
not  take  the  stand  in  his  own  behalf 
should  not  weigh  against  him  in  any 
manner. 

28.  Rex  v.  Hill,  36  Nova  Scotia, 
25.'!,  where  the  remark  was  made  in  re- 
ply to  the  defendant's  counsel's  state- 
ment excusing  the  prisoner  for  not  call- 
ing his  wife;  decided  under  a  statute 
prohibiting  the  prosecutor  from  com- 
menting on  the  failure  of  an  accused '3 
wife  to   testify  in   his   behalf. 

Compare  Hall  v.  State  (Tex.  Crim.), 
22  S.  W.  141. 

29.  Ga.  —  Bowens  r.  State,  106  Ga. 
760,  32  S.  E.  666;  Augusta  &  S.  R.  Co. 
r.  Randall,  85  Ga.  297,  11  S.  E.  706. 
la. —  State  v.  Helm,  92  Iowa  540,  61 
X  W  246.  Kv.  —  Cunningham's  Admr. 
v.  Speagle,  106  Ky.  278,  50  S.  W.  244. 
N.  H.  — Bullard  v.  Boston  &  M.  R. 
Co.,  64  N.  H.  27,  5  Atl.  838,  10  Am. 
St.  Rep.  367.  Tex. —  Wilson  v.  State, 
41  Tex.  Crim.  179,  53  S.  W.  122.  Wash. 
Hammock  v.  City  of  Tacoma,  44  Wash. 
623,  87  Pac.  924. 

30.  Ga.  —  Bowens  r.  State,  106  Ga. 
760  32  S  E.  666.  Tex.  — Smith  v. 
State,  49  Tex.  Crim.  15,  90  S.  W.  170. 
Wash.  —  Hammock  r.  City  of  Tacoma, 
44  Wash.  623,  87  Pac.  924. 
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who  might  have  thrown  light  on  the  case,  the  opposite  party  has  a 
right  to  refer  to  anything  which  the  evidence  discloses  which  would 
explain  away  prejudicial  inferences  which  might  otherwise  be  made.31 
G.  Instructions  as  to  Argument.  —  A  court  cannot  submit  a  case 
to  the  jury  upon  the  relative  strength  of  the  argument  of  the  re- 
spective counsel,32  nor  can  the  court  be  required  to  instruct  the  jury 
upon  the  province  of  counsel  in  arguing  the  cause  in  advance  of  the 
argument.33  An  instruction  to  the  effect  that  extraneous  statements 
in  argument  must  be  disregarded  is  proper.34  But  where  there  is 
evidence  in  the  record  upon  which  argument  is  based,  a  requested 
instruction  to  disregard  such  argument,35  or  unduly  limiting  its  in- 
fluence,36 is  properly  refused.     An  instruction  is  erroneous  which 


31.  Peck  v.  Springfield  Traction  Co., 
131  Mo.  App.  134,  110  S.  W.  659. 

32.  People  v.  Ammerman,  118  Cal. 
23,  50  Pac>  15,  where  it  was  said  a 
clause  in  a  requested  instruction  was 
properly  stricken  out  which  gave  the 
defendant  in  a  criminal  case  the  benefit 
of  any  doubt  created  by  argument  of 
counsel. 

33.  Parrish  v.  Parrish,  67  Kan.  323, 
72  Pac.  844. 

34.  Ala. —  Brewer  v.  State,  160  Ala. 
66,  49  So.  336.  Ark.  —  Butt  v.  State, 
81  Ark.  173,  98  S.  W.  723,  118  Am. 
St.  Eep.  42.  Conn.  —  State  v.  Gannon, 
75  Conn.  206,  52  Atl.  727.  Ga.  —  Cole 
v.  State,  120  Ga.  485,  48  S.  E.  156 
(where  it  was  said  to  be  not  erroneous 
for  the  trial  judge  to  call  attention 
to  and  correct,  in  his  charge,  an  er- 
roneous statement  of  law  announced 
by  counsel  in  argument) ;  Eucker  v. 
State,  114  Ga.  13,  39  S.  E.  902.  111. — 
See  People  v.  Ambach,  247  111.  451,  93 
N.  E.  310.  la. —  State  v.  Butts,  107 
Iowa  653,  78  N.  W.  687.  N.  J.  —  State 
v.  Clark,  74  N.  J.  L.  33,  64  Atl.  984. 
Tex.  — Hart  v.  State,  57  Tex.  Crim.  21, 
121  S.  W.  508.  Wash.  — State  v.  Bur- 
ton, 27  Wash.  528,  67  Pac.  1097. 

In  Gaston  v.  State  (Ark.),  128  S. 
W.  1033,  the  court  said:  "There  was 
no  testimony  in  the  case  upon  which 
to  base  these  statements  of  alleged 
facts.  This  argument  was  highly  im- 
proper and  prejudicial.  Upon  objection 
being  made  thereto,  the  court  told  the 
jury  that  they  should  try  the  case  on 
the  law  and  the  evidence,  and  not 
on  the  argument  of  counsel.  But  the 
counsel  had  made  statements  which 
were  not  in  evidence,  and  being  made 
by  the  prosecuting  officer  as  facts  tes- 


tified to  in  the  case,  the  jury  may  have 
thought  that  the  statements  were  a 
part  of  the  evidence.  The  court  should 
have  gone  further  and  told  the  jury 
specifically  that  these  statements  of 
the  prosecuting  attorney  were  not  evi- 
dence in  the  case,  and  that  they  should 
disregard  them." 

A  Conclusion  Must  Not  Be  Drawn 
as  to  Counsel's  Intent.  —  In  a  late 
Massachusetts  criminal  case,  counsel 
for  defendant  referred  to  the  fact  that 
he  had  a  wife  and  family,  who  should 
be  considered  and  who  would  be  deeply 
affected  by  the  outcome  of  the  trial, 
and  added  that  he  was  not  saying  this 
to  beg  for  mercy,  but  to  impress  on 
the  jury  the  seriousness  of  the  charge. 
The  court  said:  "It  would  be  dif- 
ficult to  say  that  the  argument  ad- 
dressed to  the  jury  by  the  defendant's 
counsel  was  objectionable.  Common- 
wealth v.  Brownnell,  145  Mass.  319, 
323,  14  N.  E.  108.  If  in  spite  of  the 
disclaimer  made,  it  seemed  to  the  pre- 
siding judge  that  there  was  an  effort 
to  appeal  unduly  to  the  sympathy  of 
the  jury,  or  to  divert  their  attention 
from  the  issue,  it  would  be  right  in 
charging  them  to  guard  against  that 
danger.  But  it  was  going  altogether  too 
far  and  was  distinctively  prejudicial 
to  the  defendant  to  tell  the  jury  that 
'the  remarks  were  intended  by  the  coun- 
sel for  the  defendant  to  throw  dust  in 
the  eyes  of  the  jury  and  to  divert  their 
minds  from  the  proper  issue  in  the 
case.'  "  Com.  v.  Maddocks  (Mass.),  93 
N.  E.   253. 

35.  Simpson  v.  State,  45  Tex.  Crim. 
320,  77  S.  W.  819. 

36.  People  v.  Hite,  8  Utah  461,  33 
Pac.   254. 
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tells  or  practically  tells  the  jury  to  disregard  the  arguments  of  coun- 
sel.37 

Requested  instructions  constituting  answers  to  argument  of  opposing  counsel 
are  universally  condemned  by  the  courts.88 

H.  Objections  and  Exceptions.  —  1.  Time  of  Objecting.  —  Improp- 
er remarks  of  counsel  should  be  called  to  the  attention  of  the  trial 
court  at  the  time,  so  that,  if  possible,  it  may  avoid  the  error.39  Such 
an  objection  is  too  late  if  made  for  the  first  time  after  the  close  of 


37.  Fla.  — Gibson  v.  State,  26  Fla. 
109,  7  So.  376.  Ga.  —  Wiggins  v.  State, 
101  Ga.  501,  29  S.  E.  26.  111.  — Peo- 
ple v.  Ambach,  247  111.  451,  93  N.  E. 
310;  Chicago  Union  Traction  Co.  v. 
O'Brien,  219  111.  303,  76  N.  E.  341. 
Tex.  —  Spicer  v.  State,  52  Tex.  Crim. 
177,  105  S.  W.  813;  Reeves  v.  State,  34 
Tex.  Crim.  483,  31  S.  W.  382. 

An  instruction  telling  the  jury  to 
try  the  defendant  wholly  by  the  law 
as  given  in  the  instructions,  and  by 
the  testimony,  and  allowing  nothing 
else  to  influence  them  in  finding  a  ver- 
dict, is  not  reversible  error,  where  the 
question  is  raised  for  the  first  time  on 
appeal.  (Roe  V.  State,  25  Tex.  App. 
33,  8  S.  \V.  463.)  And  an  instruction 
to  consider  arguments  guardedly  is  not 
error.  (People  v.  Shem  Ah  Fook,  64 
Cal.  380,  1  Pac.  347;  State  v.  Way,  38 
S.  C.  333,  17  S.  E.  39;  State  v.  Jones, 
29  S.  C.  201,  7  S.  E.  296.)  The  court 
may  warn  the  jury  that  the  ultimate 
fact  must  be  fo"tind  from  the  testimony 
of  the  witnesses,  and  that  in  case  of 
doubt,  their  recollection  of  the  evi- 
dence must  prevail  over  the  statements 
of  counsel  (City  of  Tacoma  v.  Weth- 
erby,  57  Wash.  295,  106  Pac.  903). 

To  a  similar  effect,  see:  Ala. — 
Williams  v.  State,  130  Ala.  107,  30  So. 
484.  Ga.  —  Mann  v.  State,  124  Ga.  760, 
53  S.  E.  324,  4  L.  R.  A.  (N.  S.)  934. 
la.  — State  v.  Wilson,  124  Iowa  264, 
95  N.  W.  1060;  State  v.  Butts,  107  Iowa 
653,  78  N.  W.  687.  Minn.  — State  v. 
Evans,  88  Minn.  262,  92  N.  W.  976. 
N.  M.  —  Miera  v.  Territory,  13  N.  M. 
192,  81  Pac.  586. 

38.  Hill  v.  State,  161  Ala.  67,  50  So. 
41;  Anderson  v.  State,  160  Ala.  79,  49 
So.  460;  Ward  v.  State,  153  Ala.  9, 
45  So.   221;   Brown  v.  State,  150   Ala. 


25,  43  So.  194;  Whatley  v.  State,  144 
Ala.  68,  39  So.  1014. 

39.  Ala.  —  Alabama  Steel  &  Wire 
Co.  V.  Sells,  52  So.  921.  Ark.  — Choc- 
taw, O.  &  G.  R.  Co.  v.  Craig,  79  Ark. 
53,  95  S.  W.  168.  Cal.  — People  v. 
White,  5  Cal.  App.  329,  90  Pac.  471. 
Colo.  —  Gilstrap  v.  People,  30  Colo.  265, 
70  Pac.  325;  Latham  V.  Gregory,  9  Colo. 
App.  292,  47  Pac.  975.  Fla.  —  Putnal 
v.  State,  56  Fla.  86,  47  So.  864.  Ga.  — 
Southern  R.  Co.  v.  Wright,  6  Ga.  App. 
172,  64  S.  E.  703.  HI.  — Chicago,  B.  & 
Q.  R.  Co.  v.  F.  Reisch  &  Bros.,  247  111. 
350,  93  N.  E.  383;  Clark  v.  People,  224 
111.  554,  79  N.  E.  941.  Ind.  —  Fowler  v. 
Newsom,  90  N.  E.  9;  Duncan  V.  State, 
170  Ind.  444,  86  N.  E.  641.  la.  —  State 
v.  Thomas,  109  N.  W.  900.  Kan. — 
Hoyt  v.  Carpenter,  6  Kan.  App.  305, 
51  Pac.  71.  Ky. —  Doerhoefer  v.  Shew- 
maker,  29  Ky.  L.  Rep.  1193,  97  S.  W. 
7  Mo.  —  State  v.  Curtwright,  134  Mo. 
App.  588,  114  S.  W.  1146.  Neb. — 
Hamblin  v.  State,  81  Neb.  148,  115  N. 
W.  850.  Tex.  —  Spangler  v.  State,  42 
Tex.  Crim.  233,  61  S.  W.  314;  Ameri- 
can Freehold  Land  Mtg.  Co.  v.  Brown 
(Tex.  Civ.  App.),  118  S.  W.  1106  (ex- 
pressly overruling  Willis  &  Bro.  v.  Mc- 
Neill, 57  Tex.  475,  and  citing  with  ap- 
proval many  later  cases);  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Powers  (Tex. 
Civ.  App.),  117  S.  W.  459.  Utah. — 
Johnson  v.  Union  Pac.  R.  Co.,  100  Pac. 
390,  citing  Thomp.  on  Trials,  §  957; 
Spelling  New  Tr.  &  App.  Pro.  90. 

Right  of  Counsel  To  Interrupt  Oppo- 
nent. —  Cal.  —  People  V.  Kramer,  117 
Cal.  647,  49  Pac.  842.  HI.  — West  Chi- 
cago St.  R.  Co.  v.  Sullivan,  165  111. 
302,  46  N.  E.  234.  Tex.  — Western 
Union  Tel.  Co.  v.  Wingate,  6  Tex.  Civ. 
App.  394,  25  S.  W.  439. 
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the  argument40  or  after  the  close  of  all  the  arguments  on  both  sides,41 
or  after  the  general  instructions  have  been  given,42  or  after  a  ver- 
dict has  been  rendered,43  or  on  motion  for  a  new  trial,44  or  in  an 
appellate  court.45 


40.  Ga.  —  Howard  v.  Howard,  99 
Ga.  298,  25  S.  E.  695.  Neb.  —  Home 
Sav.  Bank  v.  Stewart,  78  Neb.  624,  110 
N.  W.  947.  Okla.  —  Buck  v.  Territory, 
1  Okla.  Crim.  517,  98  Pac.  1017,  unless 
the  remarks  were  of  such  a  character 
that  their  withdrawal  from  the  consid- 
eration of  the  jury  would  not  cure  the 
error  committed  in  their  utterance. 
Tex.  — Locklin  v.  State  (Tex.  Crim.), 
75  S.  W.  305;  Missouri,  K.  &  T.  R. 
Co.  v.  Nesbit,  43  Tex.  Civ.  App.  630, 
97  S.    W.   825. 

But  see  Ethridge  v.  State,  124  Ala. 
106,  27  So.  320,  where  the  contrary 
was  held  by  a  divided   court. 

41.  American  Freehold  Land  Mtg. 
Co.  V.  Brown  (Tex.  Civ.  App.),  118 
S.  W.  1106,  where  complaining  counsel 
as  well  as  his  associate  discussed  the 
same  matter  which  was  alleged  to  be 
improper. 

This  does  not  apply,  of  course,  if 
the  objectionable  remarks  conclude  the 
last  address  to  the  jury.  Ethridge  V. 
State,  124  Ala.  106,  27  So.  320. 

42.  Cattano  V.  Metropolitan  St.  R. 
Co.,  173  N.  Y.  565,  66  N.  E.  563, 
affirming  67  App.  Div.  615,  73  N.  Y. 
Supp.  1131;  Clark  v.  State,  40  Tex. 
Crim.  127,  49  S.  W.  85. 

43.  Ga.  —  Kearnev  v.  State,  101  Ga. 
803,  29  S.  E.  127,  65"  Am.  St.  Rep.  344. 
jfle.  —  Powers  v.  Mitchell,  77  Me.  361. 
Miss.  —  Richburger  r.  State,  90  Miss. 
806,  44  So.  772.  Mo.  —  Muirhead  v. 
Hannibal  &  St.  J.  R.  Co.,  31  Mo.  App. 
578.  N.  H.  — Tabor  v.  Judd,  62  N.  H. 
288.  N.  C  — State  v.  Tyson,  133  N. 
C.  692,  45  S.  E.  838.  Utah.  —  John- 
son v.  Union  Pac.  R.  Co.,  100  Pac.  390, 
quoting    from   Thomp.   on   Trials,   §  957. 

Rule  Otherwise  Only  in  Flagrant 
Cases.  — Clark  v.  State,  78  Neb.  482, 
113  N.  W.  804,  wherein  a  motion  for 
rehearing  was  overruled  (for  former 
opinion,  see  79  Neb.  473,  113  N.  W. 
211). 

44.  Ala.  —  Alabama  Steel  &  Wire 
Co.  v.  Sells,  52  So.  921.  Ga.  —  Veasey 
v.  State,  6  Ga.  App.  208,  64  S.  E.  709. 
111.  — Glover  V.  People,  204  111.  170,  68 
N  E  464.  Ind.  Ter.  —  Bias  v.  United 
States,   3  Ind.    Ter.   27,  53   S.   W.   471. 


la.  — State  V.  Sale,  119  Iowa  1,  95  N. 

W.    193,    92    N.    W.    680.     Ky.  —  Burch 

v.    Com.,    121    S.    W.    996;    France    v. 

Com.,  30  Ky.  L.  Rep.  1297,   100  S.  W. 

1193;  Doerhoefer  r.  Shewmaker,  29  Ky. 

L.  Rep  1193,  97  S.  W.   7.     La.  —  State 

V.   Williams,   124  La.    779,   50   So.   711; 

State   v.   Spurling,  115  La.   789,   40  So. 

167.     Mich.  —  Saltmarsh    r.    Chicago    & 

G.  T.  R.  Co.,  122  Mich.  103,  80  N.  W. 

981.     Mo.  —  State    ex    rel.    Hospes      v. 

Brand,    151    Mo.    622,    52    S.    W.    390. 

Okla.  —  Kaufman  v.  Boismier,  105  Pac. 

326. 

45.     Ala.  —  Johnson     v.     State,     152 

Ala.  46,  44  So.  670;   Nuckols  v.  State, 

109    Ala.    2,    19    So.    504.     Ark.  — Med- 

dock    V.    Williams,    91    Ark.    93,   120    S. 

W.  842;   Decker  v.  Laws,   74  Ark.   286, 

85  S.  W.  425.  CaL  —  People  v.  Bishop, 
134  Cal.  682,  66  Pac.  976;  People  v. 
Kramer,  117  Cal.  647,  49  Pac.  842. 
Colo.  —  Corbin  v.  Dunklee,  14  Colo. 
App.  337,  59  Pac.  842;  Denver  Dry 
Goods  Co.  v.  Martine,  12  Colo.  App. 
299,  55  Pac.  743;  Schmidt  V.  First  Nat. 
Bank,  10  Colo.  App.  261,  50  Pac.  733. 
Fla.  —  Michael  v.  State,  40  Fla.  265, 
23  So.  944;  Smith  v.  State,  25  Fla. 
517,  6  So.  482.  Ga. —  Thomas  v.  State, 
129  Ga.  419,  59  S.  E.  246;  Southern 
R.  Co.  V.  Wrisht,  6  Ga.  App.  172,  64 
S.  E.  703;  Clarke  17.  State,  5  Ga.  App. 
93,  62  S.  E.  663.  111.  —  People  v.  Weil, 
243  111.  68,  90  N.  E.  731;  Paige  V. 
Illinois  Steel  Co.,  233  111.  313,  84  N. 
E.  239,  affirming  136  111.  App.  410; 
Chicago  City  R.  Co.  v.  Handy,  208 
111.  81,  69  N.  E.  917;  Chicago  &  E.  R. 
Co.  v.  Cleminger,  178  111.  536,  53  N.  E. 
320,  affirming  77  111.  App.  186;  Humis- 
ton,  Keeling  &  Co.  V.  Wheeler,  175  111. 
514,  51  N.  E.  893;  Joyce  v.  Chicago, 
111  111.  App.  443.  Ind.  —  Duncan  v. 
State,  170  Ind.  444,  86  N.  E.  641;  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.  v.  Had- 
ley,  40  Ind.  App.  731,  82  N.  E.  1025, 
rehearing  denied,  84  N.  E.  13;  Rey- 
nolds v.  Pierson,  29  Ind.  App.  273,  64 
N.  E.  484;  Houk  V.  Branson,  17  Ind. 
App.  119,  45  N.  E.  78.  la.  — Gregory 
v.  Wabash  R.  Co.,  126  Iowa  230,  101 
N.  W.  761;  Streeter  v.  Marshalltown, 
123  Iowa  449,  99  N.  W.  114.     Kan.— 
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2.  Sufficiency.  —  An  objection  and  exception  must  be  addressed 
to  the  court,46  must  specifically  point  out  the  remarks  alleged  to  be 


State    v.    Tennison,    42    Kan.    330,    22 
Pac.   429;    State    v.   Stockman,   9    Kan. 
App.  8S8,  58  Pac.  1006;  Fish-Keck  Co. 
i*.    Redlon,    7    Kan.    App.    93,    53    Pac. 
72.     Ky.  —  Magan   v.   Com.,   119   S.   W. 
734;    Travelers'  Ins.  Co.  v.  Mclnernev, 
119    S.    W.    171;    Chapman   v.    Com.,   33 
Ky.  L.  Eep.  965,  112  S.  W.  567;  Owens 
r.  Jenkins,  25  Ky.  L.  Rep.  1567,  78  S. 
W.    212.     Mass.  —  Plummer    v.    Boston 
Elev.  R.  Co.,  198  Mass.  499,  84  N.  E. 
849.    Mich.  — People    r.    Giddinga,    159 
Mich.   523,   124  N.   W.   546;    Lauder  v. 
St.^Clair   Twp.,    125    Mich.    479,    85    N. 
W.  >*    Miller    r.    Lachman,    117    Mich. 
68,  75  N.   W.  284.     Miss.  —  Mississippi 
Cent.    P.    Co.   r.    Turnage,    49    So.    840; 
Richburger   r.   State,   90   Miss.    806,   44 
So.    772;    Pullman    Palace-Car     Co.     v. 
Lawrence,  74   Miss.  782,  22  So.  53.    Mo. 
State    v.   Wilson,   223    Mo.    173,    122    S. 
W.    671;    Casey    r.    Gill,    154    Mo.    181, 
55    S.    W.    219;    Dovle    v.    Missouri,   K. 
&  T.  Tr.  Co.,  140  Mo.  1,  41  S.  W.  255; 
Massengale    v.   Rice,   94   Mo.   App.    430, 
68   S.    W.    233.     Mont.  — State    V.    Gay, 
18   Mont.    51,    44    Pac.    411;     State  v. 
Cadotte,    17    Mont.    315,    42    Pac.    857. 
Neb.  —  Lansing     p.     Wessell,     5     Neb. 
(Unof.)    199,    97    N.   W.    815;    Chicago, 
B.    &    Q.    R.    Co.    r.    Kellocrg,    54    Neb. 
127,    74    N.    W.    454;    Colder    v.    Lund, 
50   Neb.  867,   70  N.  W.   379.     N.   J.— 
State    V.   Biango,    75    N.   J.   L.    284,    68 
Atl.   125.     N.  Y.— Dimon   r.   New  York 
Cent.   &  H.  R.   R.   Co.,   173   N.  Y.   356, 
66  N.  E.  1,  rehearing  denied,  173  N.  Y. 
635,    66    N.    E.    628,    affirming    74    App. 
Div.   626,   77   N.   Y.   Supp.   1125.     N.   C. 
State    V.    Harrison,    145    N.    C.    408,    59 
S.   E.   867;    State    v.   Davis,    134    N.   C. 
633,    46    S.    E.     722.     Ore.  —  State     v. 
Blodgett,    50    Ore.    329,    92    Pac.    820; 
Watson    r.    Southern   Ore.    Co.,   39   Ore. 
481,    65    Pac.     985.     S.    C.  —  State     V. 
Bovles,    SO    S.    C.    352,    60    S.    E.    233; 
State   V.   Johnson,   43    S.   C.    123,   20    S. 
E.  988;   State  r.  Turner,  36  S.  C.  534, 
15  S.  E.  602.     Tex. —  Houston  &  T.  C. 
R.   Co.  v.   Alexander   (Tex.  Civ.   App.), 
121  S.  W.  602,  answering  certified  ques- 
tions,   119    S.    W.    1135;    Galveston,    H. 
&    S.    A.    R.    Co.    V.    Worth    (Tex.    Civ. 
App.),  107   S.  W.  958;    Hooks   &   Hines 
r.  Pafford    (Tex.  Civ.  App.),  95   S.  W. 
742;    Gulf,  C.  &  S.  F.   R,   Co.  v.  John- 


son'(Tex.  Civ.  App.),  42  S.  W.  584. 
Utah.  —  State  v.  Haworth,  24  Utah 
398,  68  Pac.  155.  Wash.  — State  v. 
Fenton,  30  Wash.  325,  70  Pac.  741. 
W.  Va.  —  Landers  r.  Ohio  River  R. 
Co.,  46  W.  Va.  492,  33  S.  E.  296.  Wis. 
Kersten  v.  Weichman,  135  Wis.  1,  114 
X.  W.  490;  Hacker  v.  Heiney,  111 
Wis.  313,  87  N.  W.  249. 

46.  Colo.  —  Gilstrap  v.  People,  30 
Colo.  265,  70  Pac.  325.  Conn.  —  Stat© 
r.  Washelesky,  81  Conn.  22,  70  Atl. 
62.  Tex.  — Adams  v.  State,  47  Tex. 
Crim.  347,  84  S.  W.  231.  Wis.  — Doug- 
las v.  State,  134  Wis.  627,  114  N.  W. 
1121. 

An  objection  audible  only  to  the  re- 
porter (Detroit  Nat.  Bank  v.  Union 
Tr.  Co.,  158  Mich.  557,  123  N.  W.  28), 
or  addressed  to  the  reporter  without 
calling  the  court's  attention  thereto 
(Bedford  v.  Penney,  65  Mich.  667,  32 
N.  W.  888)  is  insufficient.  And  simi- 
larly an  exception  noted  by  the  sten- 
ographer in  response  to  nods  of  coun- 
sel is  not  sufficient.  People  v.  Boat, 
117  Mich.  578,  76  N.  W.  91. 

Objection  in  Undertone  or  in  Writ- 
ing Commended.  —  In  Adams  v.  State, 
47  Tex.  Crim.  347,  84  S.  W.  231,  the 
court  said:  "We  commend  the  prac- 
tice of  calling  the  trial  court's  at- 
tention to  illegitimate  argument  in  an 
undertone  or  in  writing  in  such  a  man- 
ner as  not  to.  call  the  attention  of 
the  jury  to  the  question  at  all,  be- 
cause in  practice  we  know  that  so  do- 
ing makes  manifest  and  more  apparent 
the  illegitimate  argument  complained 
of."  See,  however,  Drye  v.  State  (Tex. 
Crim.),  55  S.  W.  65,  where  aggrieved 
counsel  made  no  exception  at  the  time 
the  remark  was  made,  but  came  up  to 
the  court  privately,  just  after  the  same 
was  made,  and  said  he  desired  to  take 
an  exception  to  the  remark. 

Immaterial  Whether  Offending  Coun- 
sel Hears  Objection  or  Not.  —  Adams 
v.  State,  47  Tex.  Crim.  347,  84  S.  W. 
231.  But  see  Grant  v.  State,  97  Ga. 
789,  25  S.  E.  399;  People  v.  Boat,  117 
Mich.   578,    76   N.   W.   91. 

Effect  of  Judge's  Absence  and 
Agreement  Between  Counsel.  — ' '  The 
remarks  of  counsel  to  which  objection 
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improper,47  and  the  grounds  of  the  objection  must  appear.48 
3.  Requests  for  Specific  Relief.  —  If  objecting  counsel  desires  any 
specific  relief,  such  as  the  discharge  of  the  jury,49  or  the  exclusion  of 
the  jury  during  argument  upon  the  law,50  or  a  reprimand  of  offend- 
ing counsel,51  or  an  instruction  to  the  jury  to  disregard  remarks,52 
the  court  must  be  requested  to  act,  and  an  exception  taken  to  a  refusal 
or  failure  to  do  so,  in  order  that  it  may  be  availed  of  on  appeal.53 
"Where  counsel  withdraws  remarks  made,  on  objection,54  or  where  the 
trial  court,  on  objection  to  improper  argument,  sustains  the  objec- 
tion,55 or  interrupts56  or  reprimands57   counsel,   or  cautions  him  to 


is  made  do  not  appear  to  have  been 
objected  to  at  the  time  they  were 
made,  and  we  do  not  deem  the  ques- 
tion properly  before  us.  The  bill  of 
exceptions  shows  that  there  was  no 
objection  or  exception  entered  at  the 
time  the  remarks  were  made,  but  the 
bill  shows  that  it  is  agreed  that  there 
was  objection  and  the  objection  was 
overruled.  The  bill  shows  that  this  did 
not  happen,  although  by  agreement 
they  say  it  would  have  done  so  if  the 
presiding  judge  had  not  been  tempor- 
arily out  of  the  court  room. ' '  Shelby- 
ville  &  E.  Tpk.  Co.  v.  Louisville  & 
N.  E.  Co.,  21  Ky.  L.  Rep.  548,  51  S. 
W.  805. 

47.  U.  S.  —  Chadwick  v.  United 
States,  141  Fed.  225,  72  C.  C.  A.  343. 
111.  —  Chicago  City  R.  Co,  v.  Gemmill, 
209  111.  638,  71  N.  E.  43;  Illinois 
Cent.  R.  Co.  v.  Cole,  165  111.  334,  46 
N.  E.  275.  N.  Y.  —  Dimon  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  173  N.  Y.  635, 
66  N.  E.  628,  denying  rehearing,  173  N. 
Y.  356,  66  N.  E.  1;  People  v.  Scanlon, 
132  App.  Div.  528,  117  N.  Y.  Supp. 
57.  Tex.  —  American  Freehold  'Land 
Mtg.  Co.  v.  Brown  (Tex.  Civ.  App.), 
118  S.  W.   1106. 

A  general  objection  and  exception  to 
improper  remarks  associated  with  other 
proper  statements  is  insufficient.  Ala. — 
Miller  v.  State,  130  Ala.  1,  30  So.  379. 
Ark.  — Powell  v.  State,  74  Ark.  355, 
85  S.  W.  781.  N.  Y.  — People  v.  Scan- 
lon, 132  App.  Div.  528,  117  N.  Y. 
Supp.  57. 

Objection  Held  Sufficiently  Specific. 
Barnes  v.  City  of  St.  Joseph,  139  Mo. 
App.   545,   123   S.  W.   541. 

48.  Putnal  V.  State,  56  Fla.  86,  47 
So.   864. 

An  objection  to  remarks  "under  the 
law,"  or  as  "unauthorized  by  law," 
is  too  general.     State  v.  Ruck,  194  Mo. 


416,  92  S.  W.  706;  Mott  V.  State  (Tex. 
Crim.),  51   S.  W.  368. 

49.  State   v.  Buxton,   79    Conn.  477, 

65  Atl.   957;    Rhodes    v.   Rogers    (Ga.), 
68  S.  E.  323. 

50.  Corbitt  v.  State,  7  Ga.  App.  13, 

66  S.  E.  152. 

51.  Ga.  — Rhodes  v.  Rogers,  68  S.  E. 
323.  Ind.  —  Williams  v.  State,  169  Ind. 
384,  82  N.  E.  790.  Mo.— State  r.  Chenault, 
212  Mo.  132,  110  S.  W.  696  (citing 
many  local  cases);  Bush  v.  Brandecker, 
123  Mo.  App.  470,  100  S.  W.  48. 

52.  Cal.  —  People  V.  Shears,  133  Cal. 
154,  65  Pac.  295.  Ga.  — Rhodes  v. 
Rogers,  68  S.  E.  323.  Mich.  — Ben- 
nett v.  Greenwood,  151  Mich.  274,  114 
N.  W.  1019.  Tex.  — See  Wright  v. 
State  (Tex.  Crim.),  131  S.  W.  1070. 
Utah.  —  Johnson  v.  Union  Pac.  R.  Co., 
100    Pac.   390. 

53.  Cal. —  People  v.  Wright,  4  Cal. 
App.  704,  89  Pac.  364.  Ind.  — Hill  r. 
State,  169  Ind.  561,  83  N.  E.  243;  Wil- 
liams v.  State,  169  Ind.  384,  82  N.  E. 
790.  la.  —  State  v.  Matheson,  142  Iowa 
414,  120  N.  W.  1036,  134  Am.  St. 
Rep.  426,  anything.  Wash.  —  State  v. 
VanWaters,  36  Wash.  358,  78  Pac.  897. 

Instruction  sufficient  if  no  other  ac- 
tion requested.  O'Connor  v.  City  of 
Detroit,  160  Mich.  193,  125  N.  W.  277; 
McFadden  v.  Morning  Journal,  28  App. 
Div.  508,  51  N.  Y.  Supp.  275. 

54.  Cinkoviteh  v.  Thistle  Coal  Co., 
143  Iowa  595,  121  N.  W.  1036. 

55.  Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  13,  50  N.  E.  1019,  66  Am.  St.  Rep. 
253,  43  L.  R.  A.  210,  affirming  69  111. 
App.  363. 

56.  Lorenz  v.  United  States,  24  App. 
Cas.  (D.  C.)  337;  Quincy  Gas  &  Elec. 
Co.  v.  Baumann,  203  111.  295,  67  N.  E. 
807,  affirming  104  HI.  App.  600. 

57.  Kearney  v.  State,  101  Ga.  803, 
29    S.    E.    127,    65    Am.    St.    Rep.    344; 
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confine  his  remarks  to  the  record,58  or  admonishes,59  or  instructs60  the 
jury  to  disregard  the  same,  in  the  absence  of  an  objection  and  excep- 
tion to  the  sufficiency  of  the  relief  granted  or  to  a  refusal  to  take  other 
or  further  action,  no  question  is  saved  for  review,  since  the  presump- 
tion is  that  offended  counsel  acquiesced  in  the  relief  obtained.  So 
also  if  counsel  is  given  an  opportunity  to  withdraw  a  juror  and  con- 
tinue the  case  because  of  improper  remarks  by  his  opponent,  after 
objection  thereto,  but  declines  to  do  so,  the  objection  is  waived.61 
And  if  counsel  is  told,  after  objecting,  that  he  will  be  given  an  op- 
portunity to  reply,  and  the  record  fails  to  disclose  any  subsequent 
application  for  leave  to  answer  the  improper  remarks,  there  is  no 
reversible  error.62 

4.  Necessity  for  Exception.  —  A  trial  court  on  its  own  motion 
should  take  action  toward  eliminating  the  effect  of  improper  argu- 
ment ;63  but  if  it  fails  to  do  so,  it  is  incumbent  upon  offended  counsel 
not  only  to  object  to  improper  comments  in  argument,64  but  to  except 

State   v.   Harvey,   214   Mo.   403,   114   S.  i  46   N.   E.   135;    Oden   v.   State    (Miss  ) 
W.    19;    State   v.    Baker,   209    Mo.    444,  |  27  So.   992    (where   it   is  said   there   is 

no  duty  resting  upon  the  court  to  re- 
quire counsel  to  desist  from  making 
or  to  retract  improper  statements  in 
argument,  in  the  absence  of  an  objec- 
tion thereto). 

The  court  may  interrupt  to  request 
counsel  not  to  degrade  the  administra- 
tion of  justice.  Battle  v.  United  States, 
209  U.  S.  36,  28  Sup.  Ct.  422,  52  L. 
ed.  670,  affirming  154  Fed.  540,  where 
counsel  was  making  an  appeal  to  race 
prejudice. 

One  who  claims  prejudice  from  im- 
proper argument  cannot  successfully 
complain  of  the  failure  of  the  court  to 
so  interfere.  Southern  Indiana  B.  Co. 
v.  Fine,   163  Ind.   617,   72   N.   E.  589. 

64.     U.    S.  —  Cudahy    Back.    Co.    v. 

Skoumal,  125  Fed.  470,  60  C.  C.  A.  306; 

Chandler  v.  Thompson,  30  Fed.  38.    Ala. 

Louisville   &    X.   E.   Co.   v.   Sullivan    T. 

Co.,    126   Ala.   95,   27   So.    760.     Cal.— 

Beople    v.    Kramer,    117    Cal.    647,    49 

Bac.    842.     Conn. —  Case    v.    Clark,    76 

Atl.  518;  State  V.  Washelesky,  81  Conn. 

22,   70   Atl.   62;    Levidow   v.   Starin,   77 

Conn.   600,   60   Atl.   123;    State   v.   Lau- 

dano,   74  Conn.   638,   51   Atl.  860.     Fla. 

Thomas    v.    State,    47    Fla.    99,    36    So. 

161;   Michael  r.   State,  40  Fla.   265,  23 

So.    944.      Ga.  —  Thomas    v.    State,    129 

Ga.  419,  59  So.  246   (citing  many  local 

cases);  Southern  B.  Co.  v.  Dean,  128  Ga. 

366,  57  S.  E.  702;   O'Dell  V.  State,  120 

Ga.  152,  47  S.  E.  577;  Metropolitan  St. 

E.    Co.   V.    Johnson,   90    Ga.    500,    16    S. 

E.    49.      111.  —  Feterson    v.    Busey,    237 


108  S.  W.  6;  State  v.  Gartrell,  171 
Mo.  489,  71  S.  W.  1045;  State  v.  Edie, 
147  Mo.  535,  49  S.  W.  563.  See  Bat- 
ton  v.  State,  117  Ga.  230,  43  S.  E. 
533. 

58.  State  v.  Thurman,  121  Mo.  App. 
374,   98   S.   W.   819. 

59.  bid.  — Heath  P.  State,  173  Ind. 
296,  90  X.  E.  310.  N.  Y.  —  Brauer  p. 
N. rw  York  Citv  I.  B.  Co.,  129  App.  Div. 
384,  113  X.  V.  Bupp.  705.  Ore.  — State 
r.  Bixchard,  35  Ore.  484,  59  Bac.  468. 

60.  Atlanta  Consol.  St.  B.  Co.  v. 
Bagwell,  107  Ga.  157,  33  S.  E.  191; 
Bovd  v.  Bortland  Gen.  Elec.  Co.,  37 
Ore.  567,  62  Bac.  378,  52  L.  E.  A. 
509. 

61.  Com.  v.  Xowyokot,  39  Ba\  Super. 
502. 

62.  Thomas  v.  Fos,  51  Wash.  250,  98 
Bac.  663. 

63.  TJ.  S.  —  Cudahv  Back.  Co.  P. 
Skoumal,  125  Fed.  470,  60  C.  C.  A. 
306.  Conn.  — Case  r.  Clark,  76  Atl. 
518.  Ga.  — Green  v.  State,  43  Ga.  368. 
111.  —  North  Chicago  St.  E.  Co.  v.  Leon- 
ard, 67  111.  App.  603,  affirmed,  167  111. 
618,  47  X.  E.  752,  by  granting  a  new 
trial.  Ind.  —  Southern  Indiana  B.  Co. 
V.  Fine,  163  Ind.  617,  72  X.  E.  589. 
Kan.  —  State  v.  Jutekunst,  24  Kan.  252. 
Neb.  — Balin  p.  State,  38  Xeb.  862.  57 
X.  W.  743.  Ohio.  — Haves  p.  Smith, 
62  Ohio  St.  161,  56  X.  E.  879.  Tenn. 
See  Jenkins  r.  Hankins,  98  Tenn.  545, 
41  S.  W.  1028.  Tex.  —  Batterson  v. 
State    (Tex.   Crim.),   60   S.   W.   557 


But   see   Eeed   v.  State,  147  Ind.   41,  |  El.  204,  86  X.  E.  692;  Sweeney  v.  Chi- 
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cago  City  R.  Co.,  148  111.  App.  351; 
Sackheim  v.  Miller,  136  111.  App.  132; 
Chicago  Union  Tract.  Co.  v.  McClevey, 
126  111.  App.  21;  North  Chicago  St. 
R.  Co.  v.  Shreve,  70  111.  App.  666, 
affirmed,  111  111.  438,  49  N.  E.  534.  Ind. 
Consolidated  Stone  Co.  V.  Morgan,  160 
Ind.  241,  66  N.  E.  696;  Currier  v. 
State,  157  Ind.  114,  60  N.  E.  1023.  la. 
Beans  v.  Denny,  141  Iowa  52,  117  N. 
W.  1091;  Gorham  v.  Sioux  City  Stock 
Yds.  Co.,  118  Iowa  749,  92  N.  W.  698; 
State  v.  Hossack,  116  Iowa  194,  89  N. 
W.  1077.  Kan.  —  State  r.  Stockman, 
9  Kan.  App.  888,  58  Pac.  1006.  Ky.— 
O'Brien  v.  Com.,  89  Ky.  354,  12  S.  W. 
471;  Napier  v.  Com.,  33  Ky.  L.  Rep. 
635,  110  S.  W.  842;  Louisville  &  E. 
R.  Co.  v.  Vincent,  29  Ky.  L.  Rep. 
1049,  96  S.  W.  898;  West  v.  Com.,  13 
Ky.  L.  Rep.  856,  18  S.  W.  851.  Mass. 
Learned  v.  Hall,  133  Mass.  417.  Mich. 
Pierson  v.  Illinois  Cent.  R.  Co.,  149 
Mich.  167,  112  N.  W.  923;  Marvin  V. 
Rubmohr,  115  Mich.  687,  74  N.  W.  208. 
Miss.  — Regan  v.  State,  87  Miss.  422, 
39  So.  1002.  Mo.  —  State  v.  Jeffries, 
210  Mo.  302,  109  S.  W.  614;  Dent 
v.  Springfield  Tract.  Co.  (Mo.  App.), 
129  S.  W.  1044;  Spengler  v.  St.  Louis 
Transit  Co.,  108  Mo.  App.  329,  83  S. 
W.  312;  Schuette  V.  St.  Louis  Transit 
Co.,  108  Mo.  App.  21,  82  S.  W.  541. 
Neb.  — Reed  V.  State,  66  Neb.  184,  92 
N.  W.  321.  N.  Y.  —  Groh's  Sons  v. 
Groh,  80  App.  Div.  85,  80  N.  Y.  Supp. 
438,  reversed  on  other  grounds,  177 
N.  Y.  8,  68  N.  E.  992.  N.  C.  —  Sprinkle 
v.  Wellborn,  140  N.  C.  163,  52  S.  E. 
666,  111  Am.  St.  Rep.  827,  3  L.  R. 
A.  (N.  S.)  174;  State  v.  Archbell,  139 
N.  C.  537,  51  S.  E.  801.  Ore.  — Wat- 
son v.  Southern  Ore.  R.  Co.,  39  Ore.  481, 
65  Pac.  985.  Pa.  —  Com.  v.  Eisenhower, 
181  Pa.  470,  37  Atl.  521,  59  Am.  St. 
Rep.  670;  Myers  V.  Devens,  2  Kulp  312. 
S.  D.  — State  v.  Holburn,  23  S.  D.  209, 
121  N.  W.  100.  Tex.  —  American  Free- 
hold L.  M.  Co.  V.  Brown  (Tex.  Civ. 
App.),  101  S.  W.  856.  Wash. —  State 
v.  Fenton,  30  Wash.  325,  70  Pac.  741. 
Wis.  —  Meyer  v.  Milwaukee  Elec.  R. 
&  L.  Co.,  116  Wis.  336,  93  N.  W.  6. 
Wyo.  —  Horn  v.  State,  12  Wyo..80,  73 
Pac.  705. 

The  reason  for  requiring  an  objection 
is  to  allow  the  court  (la.  —  State  v. 
Thomas,  109  N.  W.  900.  Mich.  — Peo- 
ple v.  Roat,  117  Mich.  578,  76  N.  W. 
91.    Utah.  —  Johnson  v.  Union  Pac.  R. 


Co.,  100  Pac.  390),  or  offending  coun- 
sel (Detroit  Nat.  Bank  v.  Union  Tr. 
Co.,  158  Mich.  557,  123  N.  W.  28;  Meyer 
V.  Milwaukee  Elec.  R.  &  L.  Co.,  116  Wis. 
336,  93  X.  W.  6),  an  opportunity  of 
eliminating  the  prejudicial  effect  of  im- 
proper remarks  or  correcting  any  pos- 
sible misstatement. 

Failure  To  Object  Not  Excused  by 
Inexperience  of  Counsel.  —  Barrall  r. 
Quick,  24  Ky.  L.  Rep.  2393,  74  S.  W. 
214. 

Failure  To  Object  Not  Excused  by 
Fact  That  Prior  Objection  Was  Over- 
ruled. —  Collins  V.  People,  194  111.  506, 
62    N.    E.    902. 

Objection  Not  Excused  by  Offender's 
Noisiness.  —  Gilstrap  v.  People,  30 
Colo.  265,  70  Pac.  325. 

Repetition  of  objection  is  unneces- 
sary when  remarks  once  objected  to 
and  held  to  be  proper  are  repeated. 
Chicago  Union  Tract.  Co.  v.  Lauth, 
216   111.   179,   74  N.  E.  738. 

Though  counsel  arranges  with  the 
court  not  to  interrupt  his  opponent,  the 
court  informing  him  that  exceptions 
to  the  argument  will  save  themselves, 
an  objection  on  appeal  will  not  be  con- 
sidered. Bleich  V.  People,  227  111.  80, 
81  N.  E.  36. 

Waiver  of  Objection  by  Referring  to 
Same  Matter.  —  State  r.  Todd,  194  Mo. 
377,  92  S.  W.  674.  And  see  American 
Freehold  Land  Mtg.  Co.  v.  Brown  (Tex. 
Civ.  App.),  118  S.  W.  1106. 

Error  Waived  by  Failure  To  Object. 
State  V.  DeWitt,  191  Mo.  51,  90  S.  W. 
77;  Parker  v.  State,  67  Neb.  555,  93 
N.  W.   1037. 

In  flagrant  cases  of  abuse,  even  with- 
out objection,  a  new  trial  will  be 
granted  by  the  trial  court,  or  an  ap- 
pellate court.  U.  S.  —  Preston  v.  Mu- 
tual Life  Ins.  Co.,  71  Fed.  467.  Colo. 
In  re  Thomas'  Estate,  26  Colo.  110, 
56  Pac.  907.  Conn.  —  State  v.  Washel- 
esky,  81  Conn.  22,  70  Atl.  62;  Hen- 
nessy  v.  Metropolitan  Life  Ins.  Co.,  74 
Conn.  699,  52  Atl.  490.  Ind.  —  Kinna- 
man  v.  Kinnaman,  71  Ind.  417.  Neb. — 
Parker  v.  State,  67  Neb.  555,  93  N. 
W.  1037;  Chicago,  B.  &  Q.  R.  Co.  v. 
Kellogg,  55  Neb.  748,  76  N.  W.  462. 
Ohio.  — Davis  v.  State,  20  Ohio  C.  C. 
430,  10  Ohio  Cir.  Dec.  738.  Tex.  —  Hous- 
ton &  T.  C.  R.  Co.  v.  Rehm,  36  Tex. 
Civ.  App.  553,  82  S.  W.  526;  Tyler 
Chair  &  F.  Wks.  v.  St.  Louis,  etc.  R. 
Co.  (Tex.  Civ.  App.),  55  S.  W.  350. 
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to  an  adverse  ruling,65  or  to  a  failure  or  refusal  to  rule,66  in  order  to 
Where  the  trial  judge  has  established!  App.  510,  36  N.  E.   221,  37  N.  E    21. 
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a  rule  that  he  will  in  no  case  sus- 
tain an  objection  to  improper  argu- 
ment, and  will  never  instruct  a  jury 
to  disregard  the  argument,  however  im- 
proper it  may  be,  an  objection  is  not 
necessary  in  order  to  have  the  ques- 
tion reviewed  in  an  appellate  court. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Powers 
(Tex.  Civ.  App.),  117  S.  W.  459  (cit- 
ing other  Texas  cases) ;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Washington,  42  Tex. 
Civ.  App.  380,  92  S.  W.  1054.  Com- 
pare Detroit  Nat.  Bank  v.  Union  Trust 
Co.,  158  Mich.  557,  123  X.  W.  28,  where 
the  court  cautioned  counsel  before  the 
argument  commenced  to  keep  within 
the  record,  and  said  that  if  they  saw 
fit  to  commit  error,  all  he  could  say 
or  do  would  not  prevent  it,  and  that 
he  was  not  going  to  attempt  to  try  it. 
An  objection  was  nevertheless  neces- 
sary. 

Objection  of  Co-Defendant  Not  Avail- 
able.—  Com.  o.  Missimer,  39  Pa.  Super. 
648. 

65.     TJ.  S.— Chadwick  r.  United  States, 
141  Fed.  225,  72  C.  C.  A.  343;   Cudahy 
Pack.    Co.    v.    Skoumal,    125    Fed.    470, 
60  C.  C.  A.  306;  Shelp  v.  United  States, 
81  Fed.  694,  26  C.  C.  A.  570.     Ala. — 
Cantrell    p.    Lindsey,    51    So.    558    (cit- 
ing local  cases    ;    Lnnsford   v.  Dietrich, 
93  Ala.  565,  9  8o.  308,  30  Am.  St.  Eep. 
79.  Ark.  —  Skaggfl  v.  State,  88  Ark.  62, 
113   S.   W.   346.^    Cal.  — People   V.   Brit- 
tan,   118   Cal.   74,  50  Pac.   664;    People 
V.   Melandrez,  4  Cal.  App.  396,  88  Pac. 
372.      Fla.  —  Putnal    r.    State,    56    Fla. 
86,    47    So.    864;    Thomas    r.    State,    47 
Fla.  99,  36  So.   161;   Michael   v.   State, 
40    Fla.    265,    23    So.    944;    Driggers    v. 
State,    37 Fla.  7, 20  So.  758.     Ga.  — Tug- 
gle  r.  State,  119  Ga.  969.    17  8.   E.  577; 
PouIIain  v.  Poullain,  79  Ga.  11,  4  S.  E. 
81.     111.  — Chicago,   B.    &   Q.    R.   Co.    v. 
F.    Reisch    &    Bros..    247    111.    350,    93 
N.  E.  383;  People  r.  Weil,  243  111.  68, 
90   N.   E.   731;    Peterson   r.  Pusey,   237 
111.    204,   86   N.    E.    692;    Mash   V.    Peo- 
ple,   220  111.  86,  77   N.  E.  92;   Sweenev 
V.    Chicago   City    R.   Co.,   148   111.    App. 
351;    Pittsburgh,    Ft.    W,    &    C.    R.    Co. 
V.    Moore,    110   111.    App.    304.     Ind.— 
Hill   f.   State,   169   Ind.   561,   83    N.  E. 
243;  Hasper  p.  Weitcamp,  167  Ind.  371, 
79  N.  E.  191;  Cromer  v.  State,  21  Ind. 
App.   502,   52   X.   E.    239;    Chicago,   St. 
L.    &    P.    R.    Co.    v.    Champion,    9    Ind. 


53    Am.    St.    Rep.    357.      la.  —  State    v. 
Sale,    119    Iowa    1,    92    N.    W.    680,    95 
X.  W.  193.    Kan.  —  Kansas  City  v.  Mc- 
Donald,  60   Kan.   481,   57   Pac.   123,   45 
L.  R.  A.  429.     Ky.  — Day  v.  Com.,  29 
Ky.  L.  Rep.  807,  96  S.  W.  508;  Cardwell 
v.  Com.,  20  Ky.  L.  Rep.  496,  46  S.  W.  705. 
Mich. — Kurd  v.  Northern  Accident  Co., 
160   Mich.   535,   125  N.  W.  414;   People 
r.   Gray,  135   Mich.  542,  98  N.  W.  261; 
Bedford    V.    Penney,    65    Mich.    667,    32 
X.    W.    888.      Mo.  — State    V.    Jeffries, 
210   Mo.   302,   109   S.   W.   614;    State   v. 
Murphy,   201    Mo.   691,   100   S.  W.   414; 
State    v.   Gartrell,   171   Mo.   489,   71    S. 
W.    1045;    State    v.    Armstrong,    66    S. 
W.  961;   Dent  v.  Springfield  Tract.  Co. 
(Mo.   App.),   129   S.  W.   1044;    State  v. 
Curtwright,    134   Mo.   App.   588,   114   S. 
W.    1146.     Mont. —  State    r.    Bloor,    20 
Mont.  574,  52  Pac.  611;  Littrell  v.  Wil- 
cox, 11  Mont.  77,  27  Pac.  394.    Neb.— 
Holmes   r.   State,  82   Neb.  406,   118  N. 
W.  99;  Hamblin  v.  State,  81  Neb.  148, 
115    N.    W.    850;     Reed    v.    State,    66 
Xeb.    184,    92    N.    W.    321;    Catron    v. 
State,  52  Neb.  389,  72  N.  W.  354.     N. 
C  —  In   re    Shelton's   Will,    143    N.    C. 
218,    55    S.    E.    705.      Okla.  —  Lamm   v. 
State,    111    Pac.    1002;    Gann    v.    Ball, 
110   Pac.   1067;    Coalgate   Co.  v.   Bross, 
107  Pac.  425.     Pa.  —  Sheehan  v.  Rosen, 
12    Pa.    Super.    298.      S.    C.  —  State    v. 
Green,  48  S.  C.  136,  26  S.  E.  234.  Tex. 
Anderson  v.  State   (Tex.  Crim.),  100  S. 
W.  153;  Johnson  v.  State  (Tex.  Crim.), 
75  S.  W.  34;  Tackaberry  v.  State  (Tex. 
Crim.),   72   S.  W.   384;    Lewis  v.   State 
(Tex.    Crim.),    50    S.    W.   952;    Interna- 
tional &  G.  N.  R.  Co.  v.  Mercer   (Tex. 
Civ.    App.),    78    S.    W.    562.      Utah. — 
Johnson  v.  Union  Pac.  R.  Co.,  100  Pac. 
390.     Wis.  — Gillotti  V.  State.  135  Wis. 
634,    116    N.    W.    252;    Meyer    v.    Mil- 
waukee   Elec.    R.    &    L.    Co.,    116    Wis. 
336,  93  N.  W.  6. 

Ruling  on  Objection  to  Argument  Nec- 
essary.—  Colo.  —  Ames  v.  Patridge,  13 
Colo.  App.  407,  58  Pac.  341.  Fla.— 
Driggers  v.  State,  37  Fla.  7,  20  So.  758. 
El.  — North  Chicago  St.  R.  Co.  v.  Gil- 
low,  166  111.  444,  46  N.  E.  1082;  Penn- 
sylvania County  R.  Co.  v.  Greso,  79 
111.  App.  127.  *  Ind.  Ter.  —  Parker  v. 
United  States,  1  Ind.  Ter.  592,  43  S. 
W.  858.  la.  — Smith  V.  Hendrix,  128 
N.  W.  360.  Wis.  —  Mulcairns  v.  Janes- 
ville,  67  Wis.  24,  29  N.  W.  565. 

66.     U.  S. — Crumpton  v.  United  States, 
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make  such  argument  the  basis  of  a  motion  for  a  new  trial  or  to  au- 
thorize the  consideration  of  the  question  by  an  appellate  court. 

5.  Correcting  Errors.  —  An  effort  has  been  made  in  the  preceding 
sections  of  this  title  in  treating  of  specific  improper  comments  to  note 
the  effect  of  the  court  or  counsel's  action  with  reference  thereto.^ 
Though  reviewing  courts  reverse  because  of  improper  remarks  of 
counsel  with  hesitation  and  reluctance,  yet  in  cases  where  the  re- 
marks were  clearly  prejudicial  they  will  and  should  grant  a  new 
trial.67 


138  U.  S.  361,  11  Sup.  Ct.  355,  34  L. 
ed.  959  (citing  Thomp.  on  Trials,  §  962) ; 
Cudahy  Pack.  Co.  v.  Skoumal,  125  Fed. 
470,  60  C.  C.  A.  306  (citing  many  cases 
from  various  jurisdictions).  Ark. 
Taylor  v.  State,  82  Ark.  540,  102  S. 
W  367.  Ga.  —  Smith  v.  State,  119  Ga. 
113,  46  S.  E.  79.  111.  —  Chicago,  B.  & 
Q  E.  Co.  r.  Eeisch,  247  111.  350,  93  N. 
E.  383;  People  v.  Weil,  243  111.  68,  90 
N.  E.  731;  Lipsey  v.  People,  227  111. 
364,  81  N.  E.  348.  la. —  State  V.  Math- 
eson,  143  Iowa  414,  120  N.  W.  1036. 
Neb.  — Holmes  v.  State,  82  Neb.  406, 
118  N.  W.  99;  Eeed  v.  State,  66  Neb. 
184,  92  N.  W.  321. 

The  court  must  be  requested  to  rule 
on  an  objection  to  argument  in  order 
that  it  may  be  considered  on  motion 
for  a  new  trial  or  on  appeal  (Ark. — 
Skaggs  v.  State,  88  Ark.  62,  113  S. 
W.  346;  Taylor  v.  State,  82  Ark.  540, 
102  S.  W.  367;  Whaley  v.  Vannatta. 
77  Ark.  238,  91  S.  W.  191.  Ga.— 
Palmer  Mfg.  Co.  v.  Drewry,  113  Ga. 
366,   38   S.   E.   837;    Eobinson   v.    State, 

109  Ga.  506,  34  S.  E.  1017.  111. — 
Lipsey  v.  People,  227  111.  364,  81  N.  E. 
348;  Chicago  &  J.  E.  E.  Co.  v.  Pat- 
ton,  122  111.  App.  174;  Summerville 
v.  Penn  Drilling  Co.,  119  111.  App.  152; 
Gregg  v.  C.  M.  Barnes  Co.,  110  111. 
App.  238.  Ky. —  Stinson  v.  Com.,  29 
Ky.  L.  Eep.  733,  96  S.  W.  463;  Louis- 
ville &  N.  E.  Co.  v.  McEwan,  21  Ky.  L. 
Eep.  487,  51  S.  W.  619.  Neb.  — Home 
Sav.    Bank    v.    Stewart,    78    Neb.    624, 

110  N.  W.  947.  Utah.  —  State  v.  Ha- 
worth,'  24  Utah  398,  68  Pac.  155. 
■Wash.  —  Taylor  v.  Modern  "Woodmen, 
42  Wash.  304,  84  Pac.  867.  Wis.— 
Gillotti  v.  State,  135  Wis.  634,  116  N. 
W.  252;  Miller  v.  State,  106  Wis.  156, 
81  N.  W.  1020),  unless  the  remarks 
were  so  prejudicial  that  the  effect  there- 
of could  not  have  been  eliminated  by 

'   a  ruling  (Taylor  v.  State,  82  Ark,  540, 
102  S.  W.  367).  • 
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In  the  absence  of  a  positive  show- 
ing of  prejudice,  or  a  verdict  contrary 
to  a  clear  preponderance  of  the  evi- 
dence, where  exception  is  not  reserved 
to  the  alleged  misconduct,  an  appellate 
court  will  presume  that  the  trial  court 
protected  the  interest  of  the  litigant 
by  timely  observation  to  the  jury  when- 
ever it  was  necessary.  Smith  v.  Hew- 
itt-Lea Lumb.  Co.,  55  Wash.  357,  10<i 
Pac.  651. 

Presumption  as  to  Ruling.  —  Haves 
v.  Smith,  62  Ohio  St.  161,  56  N.  E.  879. 

67.  Ark.  — Gaston  v.  State,  128  S. 
W.  1033;  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Warren,  65  Ark.  619,  48  S.  W.  222. 
HI.  —  Swinosynski  v.  Kelly  Coal  Co., 
146  111.  App.  120;  Springfield  Consol. 
E.  Co.  v.  Bell,  134  111.  App.  426  (citing 
local  cases);  Thompson  v.  Hoppert,  120 
111.  App.  588.  Ky.  —  Powers  v.  Com., 
26  Ky.  L.  Eep.  1111,  83  S.  W.  146.  Mo. 
Torrevson  v.  United  E.  Co.,  144  Mo. 
App.  626,  129  S.  W.  409.  Neb. —  Pow- 
ers v.  State,  75  Neb.  226,  106  N.  W. 
332,  121  Am.  St.  Eep.  801.  Nev.— 
State  v.  Petty,  108  Pac.  934.  S.  C.  — 
State  v.  Duncan,  68  S.  E.  684.  Tex. — 
Galveston,  H.  &  H.  E.  Co.  v.  Cooper, 
70  Tex.  67,  8  S.  W.  68.  Vt.  —  In  re 
Barney's  Will,  71  Vt.  217,  44  Atl.  75. 

In  a  doubtful  case  improper  remarks, 
tending  to  prejudice  the  jury,  will  work 
a  reversal  (111.  —  West  Chicago  St. 
E.  Co.  v.  Kean,  104  111.  App.  147.  Miss. 
Brown  v.  State,  81  Miss.  143,  33  So. 
170.  Tex.  —  Colorado  Canal  Co.  v. 
Sims  [Tex.  Civ.  App.],  82  S.  W.  531), 
especially  if  persisted  in,  and  not  in- 
advertently made  (Cox  v.  Continental 
Ins.  Co.,  119  App.  Div.  682,  104  N. 
Y.  Supp.  421;  Stratton  v.  C.  H.  Nichols 
Lumb.  Co.,  39  Wash.  323,  81  Pac.  831, 
109  Am.  St.  Eep.  881). 

Verdict    Against    Preponderance    of 

Evidence.  —  Chicago,    E.    I.    &    T.    E. 

i  Co.  v.  Langston,  92  Tex.  709,  50  S.  W. 
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If  the  language  employed  by  counsel  is  obviously  calculated  to 
excite  the  sympathies  or  prejudices  of  the  jury,  a  new  trial  will  be 
granted  by  an  appellate  court  regardless  of  the  action  of  the  trial 
court,68  or  of  the  offending  counsel,69  or  of  both,70  in  attempting  to 
cure  the  error.  But  language  that  is  not  of  such  a  character  as 
clearly  to  engender  passion  or  prejudice  will  not  warrant  a  re- 
versal.71    And  though  the  language  be  improper  there  will  be  no 


574,  affirming  19  Tex.  Civ.  App.  568, 
47  S.  W.  1027,  48  S.  W.  610;  St.  Louis 
B.  W.  E.  Co.  v.  Hawkins,  49  Tex.  Civ. 
App.   545,   108   S.   W.   736. 

When  a  verdict  is  so  flagrantly  ex- 
cessive as  to  be  only  accounted  for  bv 
reason  of  improper  argument,  a  new 
trial  will  be  granted  and  a  remittitur 
will  not  cure  the  error.  Nicholson  & 
Sons  v.  O 'Donald,  79  111.  App.  195, 
citing  local  cases;  White  v.  Chicago  & 
N.  W.  E.  Co.  (Iowa),  124  N.  W.  309. 
But  see  De  La  Vergne  Befrig.  Math. 
Co.  P.  Stahl,  24  Tex.  Civ.  App.'  471,  60 
S.  W.  319. 

68.  Ala.  — Sykes  r.  State,  151  Ala. 
80,  44  So.  398.  Fla.  —  Danford  P.  State, 
53  Fla.  4,  43  So.  593.  Ga.  — Collins 
Park  &  B.  E.  Co.  P.  Ware,  112  Ga.  663, 
37  s.  E.  975.  111.  —  Wabash  E.  Co.  v. 
Billings,  212  111.  37,  72  X.  E.  2,  re- 
versing 105  111.  App.  111.  La.  —  State 
v.  High,  122  La.  521,  47  So.  878.  Md. 
Dick  v.  State,  107  Md.  11,  68  Atl.  286. 
Mo. —  State  r.  Clancy,  225  Mo.  654,  125 
S.  W.  458  (where  the  prosecutor  re- 
ferred to  the  defendant  as  a  "police 
character,"  there  being  no  evidence  to 
warrant  the  remark);  State  v.  Clapper, 
Mo.  549,  102  8.  W.  560  (request 
that  counsel  keep  within  the  record). 
Neb.  — See  Golder  r.  Lund,  50  Neb.  867, 
70  X.  W.  379.  N.  Y.  — People  P.  Field- 
ing, 158  X.  Y.  542,  53  X.  E.  407.  7" 
Am.  St.  Eep.  495,  46  L.  E.  A.  641; 
Benoit  P.  New  York  Cent.  &  H.  E.  E. 
Co.,  94  App.  Div.  24,  87  X.  1'.  Supp. 
951,  15  X.  Y.  Ann.  Cas.  90;  Stein  v. 
Brooklvn,  Q.  C.  &  S.  E.  Co.,  62  Misc 
309,  114  X.  Y.  Supp.  791.  N.  D. — 
State  r.  Xvhus,  124  X.  W.  71.  Ore. — 
State  v.  Blodgett,  50  Ore.  329,  92  Pac. 
820.  Pa.  —  Fisher  p.  Delaware,  L.  & 
W.  R.  Co..  227  Pa.  635,  76  Atl.  718. 
Tex.  — Houston,  E.  &  W.  T.  E.  Co.  V. 
McCarthy,  40  Tex.  Civ.  App.  364,  89 
S.  W.  805;  Hunstock  t.  Eoberts  (Tex. 
Civ.  App.),  65  S.  W.  675.  Wash. — 
Spencer  P.  Town  of  Arlington,  49  Wash. 
121,    94    Pac.    904.     Wis.  —  Eudiger    v. 


Chicago,   St.    P.,   M.    &    O.   R.   Co.,   101 
Wis.   292,   77   X.    W.   169. 

Persistent  Argument.  —  "One  act  of 
impropriety  on  the  part  of  an  attor- 
ney in  a  case  may  be  overlooked  if 
the  court  properly  admonished  the  jury 
not  to  regard  it,  but  it  should  not  be 
overlooked  where  the  record  shows  a 
persistence  on  his  part  in  bringing  to 
the  attention  of  the  jury  matters  which 
only  tend  to  inflame  their  minds,  and 
thus  render  them  less  able  to  do  jus- 
tice according  to  the  law  and  the  evi- 
dence." Kentucky  Wapon  Mfg.  Co. 
P.  Duganies  (Ky.),  113  S.  W.  128.  To 
a  similar  effect,  see  Ft.  Worth  &  D. 
C.  R.  Co.  v.  Hays  (Tex.  Civ.  App), 
111  S.  W.  446.  And  in  Orendorf  v. 
Xew  York  Cent.  &  H.  E.  E.  Co.,  104 
X.  Y.  Supp.  222,  a  negligence  case, 
where  a  persistent  assertion  that  de- 
fendant's employes  were  murderers  was 
held  error.  And  see  Bremmer  v.  Green 
Bay  S.  P.  &  X.  E.  Co.,  61  Wis.  114,  20 
X.   W.   687. 

69.  HI.  — Illinois  Cent.  E.  Co.  v. 
Souders,  178  111.  585,  53  X.  E.  408 
Wetzel  p.  Meranger,  85  111.  App.  457 
Mo.  — State  P.  McGrath,  228  Mo.  413 
128  S.  W.  966.  S.  D.  —  State  v.  Ben 
nett,  21  S.  D.  396,  113  N.  W.  78.  Vt 
Douglas  P.  Carr,  80  Yt.  392,  67  Atl 
1089. 

70.  Me.  —  Stone  V.  Forest  City  Exn. 
Co.,  105  Me.  237,  74  Atl.  23.  N.  Y. — 
Bagullv  p.  Morning  Journal  Assn.,  38 
App.  Div.  522,  56  X.  Y.  Supp.  605. 
Ohio.  — Toledo,  St.  L.  &  W.  E.  Co.  v. 
Burr  &  Jeakle",  82  Ohio  St.  129,  92  X. 
E.  27.  Vt.  —  Her  rick  v.  Town  of  Hol- 
land, 77  Atl.  6. 

71.  Ala.  — Carter  v.  State,  107  Ala. 
146,  18  So.  232  (a  statement  that  the 
jury  would  have  to  find  that  the  prose- 
cuting witness  lied  before  acquitting 
defendant);  McNeill  P.  State,  102  Ala. 
121,  15  So.  352,  48  Am.  St.  Eep.  17 
(where  it  was  said  that  the  defendant 
should  be  hung  rather  than  imprisoned, 
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reversal  if  it  does  not  appear  that  injury  probably  resulted  there- 


Bince  in  the  latter  event  he  might  be 
pardoned).  Ark.  —  Smith  v.  State,  79 
Ark.  25,  94  S.  W.  918  (where  the  prose- 
cutor said:  "Why,  the  defendant  had 
taken  into  his  hands  the  law.  He 
makes  himself  judge,  jury  and  execu- 
tioner, and  says,  'the  people  be 
damned.'");  Stecher  Cooperage  Wks. 
t?.  Steadman,  78  Ark,  381,  94  S.  W. 
41.  Cal.  —  People  V.  Davis,  1  Cal.  App. 
8,  81  Pac.  716,  88  Pac.  1101,  a  refer- 
ence to  the  presence  in  court  of  de- 
fendant's relatives.  Colo.  —  Adams 
Exp.  Co.  V.  Aldridge,  20  Colo.  App.  74, 
77  Pac.  6,  a  suit  to  recover  for  in- 
juries to  a  wife,  where  the  jury  was 
asked  as  to  what  they  would  take  to 
have  their  wives  similarly  injured.  Ga. 
Conley  v.  Redwine,  109  Ga.  640,  35  S. 
E.  92,  77  Am.  St.  Rep.  398.  111.  — 
Joyce  v.  Chicago,  111  111.  App.  443. 
la.  —  Dowdell  v.  Wilcox,  64  Iowa  721, 
21  N.  W.  147.  Ky.  — Frazier  v.  Com., 
124  S.  W.  797  (where  the  jury  were 
urged  to  inflict  the  highest  penalty, 
and  not  send  him  to  the  penitentiary 
to  come  back  in  four  or  five  yeais); 
Gipson  v.  Com.,  133  Ky.  398,  118  S. 
W.  334  (where  the  prosecutor  said: 
"I  demand  for  the  commonwealth  and 
all  these  people  [referring  to  those  in 
the  court  room]  a  verdict  of  guilty"). 
La.  — State  V.  Cason,  115  La.  897,  40 
So.  303;  State  v.  Young,  114  La.  686, 
38  So.  517.  Mich.  —  Baxter  v.  Detroit 
R.  Co.,  116  Mich.  188,  74  N.  W.  461 
(a  personal  injury  case,  where  it  was 
said  that  the  jurors  had  learned  from 
their  experience  that  damage  suits  had 
developed  into  quite  a  business) ;  Re- 
tan  v.  Lake  Shore  &  M.  S.  R.  Co.,  94 
Mich.  146,  53  N.  W.  1094  (a  personal 
injury  suit,  where  counsel  said  that 
he  hoped  the  jury  would  not  quibble 
over  the  amount  of  recovery,  but  said 
he  hoped  the  jury  would  not  quibble 
the  common  sense  of  the  community). 
Mo.  — State  v.  Taylor,  134  Mo.  109,  35 
S.  W.  92,  where  the  prosecutor  said  that 
he  was  acting  without  pay,  from  a  sense 
of  duty.  Neb.  —  Rhea  v.  State,  63  Neb. 
461,  88  N.  W.  789,  a  homicide  case, 
where  the  prosecutor  said  that  nothing 
could  restore  the  once  loving  hands  and 
kind  affections  of  deceased  to  his  f  ather- 
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less  little  children;  that  all  they  could 
do  was  to  stand  at  the  new-made  grave 
and  behold  the  spot  where  lay  their 
loving  parent.  N.  H.  —  Seely  v.  Man- 
hattan Life  Ins.  Co.,  73  N.  H.  339,  61 
Atl.  585.  S.  C.  —  Crosby  v.  Seaboard 
Air  Line  R.  Co.,  81  S.  C.  24,  61  S.  E. 
1064,  where  one  of  the  jurors  became 
ill,  and  plaintiff's  counsel  expressed  his 
willingness  to  proceed  with  eleven  jur- 
ors, which  defendant's  counsel  refused 
to  do,  whereupon  the  juror  kept  his 
place.  Plaintiff's  counsel  said  of  de- 
fendant's: "They  are  afraid  to  go  bo- 
fore  the  jury — you  see  how  they  tried 
to  stop  this  trial,"  which  remarks 
were  held  not  reversible,  counsel  hav- 
ing desisted  from  further  argument  of 
this  character  on  objection.  Tex.  — 
Davis  v.  State  (Tex.  Crim.),  126  S.  W. 
863  (a  prosecution  of  a  son  for  an  as- 
sault upon  his  father,  wherein  it  was 
said  that  a  fine  would  not  be  adequate, 
as  the  mother  would  probably  pay  it); 
Graham  v.  State,  57  Tex.  Crim.  104, 
123  S.  W.  691  (where  the  prosecutor 
said  that  the  jury  knew  the  history 
of  the  county  and  that  it  ran  red  with 
the  blood  of  murders,  but  no  instruc- 
tion was  requested) ;  Ivy  v.  Ivy  (Tex. 
Civ.  App.),  112  S.  W.  110  (where  plain- 
tiff's counsel  referred  in  a  disparaging 
way  to  defendant's  objection  to  certain 
testimony);  Missouri,  etc.  R.  Co.  v. 
Nesbit,  40  Tex.  Civ.  App.  209,  88  S. 
W.  891  (where  it  was  said  that  too 
large  a  verdict  could  be  corrected  by 
the  appellate  court);  Ft.  Worth  &  D. 
C.  R.  Co.  v.  Osborne  (Tex.  Civ.  App.), 
26  S.  W.  274.  Wis.  — Horr  v.  C.  W. 
Howard  Co.,  126  Wis.  160,  105  N.  W. 
668;  Schaidler  v.  Chicago  &  N.  W.  R. 
Co.,  102  Wis.  564,  78  N.  W.  732;  Frie- 
mark  v.  Rosenkrans,  81  Wis.  359,  51  17. 
W.  557  (where  plaintiff's  counsel,  in 
reference  to  defendant,  said:  "If  the 
veil  that  covers  the  private  lives  of 
some  men  were  lifted,  it  would  show 
a  picture  blacker  than  hell  itself"). 
Wyo.  — Ross  v.  State,  8  Wyo.  351,  57 
Pac.  924. 

Legitimate  Argument.  —  "Whether 
witnesses,  in  giving  their  testimony, 
will  be  influenced  by  the  fact  that  they 
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from.72    Thus  if  the  judgment  or  verdict  could  not  have  been  other- 
wise had  the  offensive  argument  been  omitted,  a  new  trial  will  not 


and  the  defendant  in  a  criminal  prose- 
cution are  members  of  the  same  race, 
nationality,  family,  church,  lodge,  or 
union,  is  a  legitimate  subject  for  dis- 
cussion; and  criticism  of  such  witnesses 
by  the  prosecuting  officer,  predicated 
upon  the  ground  that  they  are  likely 
to  be  so  influenced,  does  not  involve 
an  appeal  to  the  jury  to  base  its  own 
finding  upon  racial  or  other  prejudice 
against  the  defendant."  State  v.  How- 
ard, 120  La.  311,  45  So.  260. 

In  a  damage  suit  to  recover  for  the 
death  of  a  locomotive  engineer,  "The 
remarks  objected  to  were  as  follows: 
'Gentlemen  of  the  jury,  let  me  remind 
you  of  the  fact  that  when  the  noble 
soul  of  Happy  Jones,  plaintiff's  hus- 
band, left  its  body  and  took  its  flight 
to  the  God  who  gave  it,  it  left  him 
at  his  post  of  duty,  where  he  sacri- 
ficed his  life,  not  in  an  effort  to  savo 
lives  of  others  but  in  a  successful  ef- 
fort to  save  this  defendant  railroad 
company  thousands  of  dollars  from  loss 
in  the  destruction  of  its  cars  and 
other  property;  yet  they  say  he  was 
guilty  of  negligence  in  so  doing,'  " 
and  the  court  said:  "There  was  evi- 
dence from  which  the  jury  could  have 
found  that  the  deceased,  in  the  face 
of  imminent  peril,  remained  at  his  post 
of  duty,  reversed  the  lever  that  con- 
trolled the  engine,  in  an  endeavor  to 
avert  the  catastrophe  that  followed. 
And  we  do  not  think  that  the  allusion 
to  those  facts,  in  the  argument  of  the 
case,  was  so  irrelevant  or  inflammatory 
as  to  work  a  reversal  and  require  tho 
setting  aside  of  the  verdict.  Some 
flights  of  eloquence,  the  introduction 
of  some  touches  of  pathos  in  the  dis- 
cussion of  a  tragedy,  by  zealous  coun- 
sel, is  allowable,  provided  there  is  no 
violation  of  the  rule  against  the  dis- 
cussion of  facts  not  in  evidence  or 
which  are  not  inferable  from  the  sworn 
testimonv  in  the  case."  Atlantic  Coast 
Line  R.  *Co.  v.  Jones,  132  Ga.  189,  63 
S.  E.  834. 

72.  Ala.  —  Mobile,  J.  &  K.  C.  R.  Co. 
v.  Bromberg,  141  Ala.  258,  37  So.  395. 
Ark.  —  St.  Louis,  I.  M.  &  S.  R,  Co.  v. 
Evans,  132  S.  W.  648;  James  v.  State, 
127  S.  W.  733;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Rogers,  126  S.  W.  375;  Sellers 


v.  State,  124  S.  W.  770;  Grayson-Mc- 
Leod  Lumb.  Co.  v.  Carter,  81  Ark.  609, 
98  S.  W.  699.  Cal.  — People  v.  Luis, 
110  Pac.  580;  People  v.  Mayes,  113  Cal. 
618,  45  Pac.  860;  People  v.  Ye  Foo, 
4  Cal.  App.  730,  89  Pac.  450;  People 
v.  Wright,  4  Cal.  App.  704,  89  Pac. 
364;  People  v.  McRoberts,  1  Cal.  App. 
25,  81  Pac.  734.  Ga.— Morman  v.  State, 
133  Ga.  76,  65  S.  E.  146;  City  of  Rome 
v.  Stewart,  116  Ga.  738,  42  S.  E.  1011; 
Hoxie  v.  State.,  114  Ga.  19,  39  S.  E.  944. 
Idaho.  — State  v.  Rice,  7  Idaho  762, 
66  Pac.  87.  111.  —  Chicago  City  R.  Co. 
V.  Strong,  230  111.  58,  82  N.  E.  335; 
People  v.  Smith,  147  111.  App.  146; 
Scott  v.  Parlin  &  Orendorff  Co.,  146 
111.  App.  92;  Eldorado  Coal  &  Coke 
Co.  v.  Swan,  128  111.  App.  237,  affirmed, 
227  111.  586,  81  N.  E.  691.  Ind.  —  Con- 
sumers' Paper  Co.  v.  Eyer,  160  Ind. 
424,  66  N.  E.  994;  Boyle  v.  State,  105 
Ind.  469,  5  N.  E.  203,  55  Am.  Rep. 
218;  Southern  Indiana  R.  Co.  v.  Baker, 
37  Ind.  App.  405,  77  N.  E.  64.  Ind.  Ter. 
Watkins  v.  United  States,  1  Ind.  Ter. 
364,  41  S.  W.  1044.  la.  —  Aken  v. 
Clark,  123  N.  W.  379;  State  v.  Rohn, 
140  Iowa  640,  119  N.  W.  88;  State 
v.  Thomas,  109  N.  W.  900.  Kan.  —  State 
V.  Hinkley,  81  Kan.  838,  106  Pac.  1088; 
State  v.  Yordi,  30  Kan.  221,  2  Pac. 
161;  State  v.  Comstock,  20  Kan.  650. 
Ky.  —  Kammerer  v.  Com.,  131  S.  W. 
486;  Hourigan  t).  Com.,  94  Ky.  520,  23 
S.  W.  355;  Havens  v.  Com.,  26  Ky.  L. 
Rep.  706,  82  S.  W.  369;  Yontz  v.  Com., 
23  Ky.  L.  Rep.  1868,  66  S.  W.  383;  Hay- 
den  V.  Com.,  20  Kv.  L.  Rep.  274,  45  S. 
W.  886.  La.  —  State  v.  Brown,  52  So. 
176;  State  v.  Young,  114  La.  686,  38 
So.  517;  State  v.  Forbes,  111  La.  473, 
35  So.  710.  Me.  —  Stephenson  v.  Port- 
land R.  Co.,  103  Me.  57,  68  Atl.  453. 
Md.  — Toomer  v.  State,  112  Md.  285, 
76  Atl.  118.  Mich.  —  People  v.  Sharp, 
127  N.  W.  758;  Beck  V.  Ann  Arbor 
R.  Co.,  156  Mich.  252,  120  N.  W.  983; 
People  v.  Luders,  126  Mich.  440,  85 
N.  W.  1081;  Avery  v.  Burrall,  118  Mich. 
672,  77  N.  W.  272;  People  v.  Ringsted, 
90  Mich.  371,  51  N.  W.  519.  Minn. — 
State  v.  Nelson,  91  Minn.  143,  97  N. 
W.  652.  Miss.  —  Southern  R.  Co.  v. 
Isom,  92  Miss.  82,  45  So.  424;  Brown 
v.  State,  81  Miss.  143,  33  So.  170.     Mo. 
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be  granted.73    And  similarly  there  is  no  reversible  error  in  the  court's 


Bishop  v.  Brittain  Inv.  Co.,  129  S.  W. 
668;    btate    v.    Harvey,    214    Mo.    403, 
114   S.    W.    19;    West   v.    St.    Louis    S. 
W.    E.    Co.,    187    Mo.    351,    86    S.    W. 
140;    State    V.    Edie,    147    Mo.    535,    49 
S.    W.     563;     Hollenbeck     v.     Missouri 
Pac.    B.    Co.,    141    Mo.    97,    38    S.    W. 
723,    41    S.    W.    887;    State    V.    Banks, 
10   Mo.   App.    111.     Neb.  —  Crabtree   V. 
Missouri  Pac.  E.  Co.,  86  Neb.  33,  124  N. 
W.  932;   Modlin  v.  C.  J.  Jones  &   Co., 
84   Neb.   551,   121   N.   W.   984;    City  of 
Lexington  v.  Kreitz,  73   Neb.   770,   103 
N.  W.  444;    Heater  v.  Penrod,  2   Neb. 
(Unof.)    711,   89     N.   W.    762.     Nev. — 
Bureh   v.   Southern   Pae.    Co.,   104   Pac. 
225.    N.    H.  —  Lymann    v.    Brown,    73 
N.  H.  411,  62  Atl.  650;  Sabine  v.  Mer- 
rill, 67  N.  H.  226,  38  Atl.  733.     N.  D. 
State    v.    McGahey,    3    N.    D.    293,    55 
N.   W.    753.     Okla.  —  Eeed   v.   State,   2 
Okla.  Crim.  589,  103  Pac.   1042;    Wells 
V.  Territory,  14  Okla.  436,  78  Pac.  124. 
Ore. —  State   v.   Blodgett,   50   Ore.  329, 
92  Pac.  820;   Watson  v.   Southern  Ore. 
Co.,  39  Ore.  481,  65  Pac.  985;  State  v. 
Morse,  35  Ore.  462,  57  Pac.  631.    Pa.  — 
Donnelly  v.  Buffalo  &  Lake  Erie  Tract. 
Co.,    40    Pa.    Super.    110;    Huffman    v. 
Mcllvaine,  13  Pa.  Super.  108.     S.  D.  — 
State  v.   Pirkey,  22   S.  D.   550,   118   N. 
W.   1042;    State   v.   Williams,   11   S.   D. 
64,    75   N.   W.   815.     Tex.  —  Boswell   v. 
State    (Tex.    Crim.),    127    S.    W.    820; 
Davis  v.  State,  57  Tex.  Crim.  545,  124 
S.   W.   104;    Graham   v.   State,   57   Tex. 
Crim.    104,    123    S.    W.    691;    Missouri, 
K.  &  T.  E.  Co.  v.  Harriman  Bros.  (Tex. 
Civ.  App.),  128  S.  W.  932.     Va.  — Eob- 
inson   v.   Com.,   104   Va.   888,   52    S.   E. 
690.     Wash.  —  Buckles  v.  Eeynolds,  10S 
Pae.  1072;  Brown  v.  Northern  Pac.  E. 
Co.,  44  Wash.   1,  86  Pac.   1053;    Galla- 
gher   v.    Buckley,    31    Wash.    380,    72 
Pac.   79;    Chezum   v.  Parker,   19  Wash. 
645,    54    Pac.    22.     W.    Va.  —  State     v. 
Mooney,  49  W.  Va.  712,  39  S.  E.  657; 
State   v.   Shores,   31   W.   Va.    491,   7    S. 
E.  413,  13   Am.   St.  Eep.   875.     Wis.— 
Vogel   v.   State,   138   Wis.    315,   119    N. 
W.    190;    Stoddard   v.    State,    132    Wis. 
520,    112    N.    W.    453;    Boltz    V.    Sulli- 
van, 100  Wis.  608,  77  N.  W.  870;  Tucker 
v.  Cole,  54  Wis.  539,  11  N.  W.  703.    Wyo. 
Curran  v.  State,  12  Wyo.  553,  76  Pac. 
577. 

Where  the  trial  judge  has  done  his 
part    toward,    keeping    counsel    within 
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proper  bounds,  a  flagrant  case  is  re- 
quired to  make  a  reversal  proper.  Chi- 
cago City  E.  Co.  v.  Donnelly,  136  111. 
App.  204,  affirmed,  235  111.  35,  85  N.  E. 
233. 

Remarks  made  during  recess  while 
the  jury  were  retiring  will  not  work 
a  reversal,  in  the  absence  of  a  show- 
ing that  the  jury  heard  them.  Berry 
v.  Doolittle,  82  Vt.  471,   74  Atl.   97. 

73.     Ark.  — St.    Louis,    I.    M.    &    S. 
R.  Co.  v.  Eogers,  126  S.  W.  375;   Whit 
v.   State,    74    Ark.    489,   86    S.    W.    284. 
Cal.  — People  v.   Yokum,   118   Cal.   437, 
50    Pac.    686;    People    v.    Amer,   8    Cal. 
App.   137,   96   Pac.   401.     HI.  — City  of 
Salem  v.   Webster,    192   111.   369,  61   N. 
E.  323,  affirming  95  111.  App.  120;  Swift 
&    Co.    v.    Eutkowski,    182    111.    18,    54 
N.    E.    1038;    Metzger   v.   Manlove,    145 
111.  App.  419,  affirmed,  241   111.  113,  89 
N.    E.    249;    Springfield    Mutual    Fire 
Ins.  Co.  v.  Merriman,  134  111.  App.  249. 
la.  — State  v.  Junkins,  126  N.  W.  689. 
Ky.  —  Williams    Coal    Co.    v.    Cooper, 
138   Ky.    287,    127    S.   W.    1000;    Louis- 
ville &  N.  E.  Co.  v.  Brown,  113  S.  W. 
465;     City     of    Owensboro    v.     Knox's 
Admr.,    116    Ky.    451,    76    S.    W.    19L 
Mich.  —  Clement   v.   Crosby   &   Co.,  157 
Mich.    643,    122   N.   W.    263;    Chamber- 
lain v.  Lake  Shore  &  M.  S.  E.  Co.,  122 
Mich.     477,     81      N.     W.     339.     Mo. — 
Gibbs    v.    Poplar    Bluff    L.    &   P.   Co., 
142  Mo.  App.  19,  125  S.  W.  840;  Tuck 
v.  Springfield  Tract.  Co.,  140  Mo.^App. 
335,  124  S.  W.   1079;   Beatty  v.  Clark- 
son,   110   Mo.   App.    1,   83   S.   W.   1033; 
Sackewitz  v.  American  Biscuit   Co.,  78 
Mo.  App.  144.    Neb.  —  In  re  Ayer  'a  Es- 
tate, 84  Neb.  16,  120  N.  W.  491.     N.  J. 
Christensen    v.    Lambert,    67    N.    J.    L. 
341,    51    Atl.    702,    affirmed,    66    N.    J. 
L.  531,   49   Atl.  577.     N.  C.  —  State  v. 
Mallard,   143  N.  C.   666,  57   S.   E.   351. 
Okla.  —  Thaeker  v.  State,  106  Pac.  986; 
Culbertson  v.  Alexander,   17  Okla.  370, 
87   Pae.    863;    Eeed   v.    State,    2   Okla. 
Crim.     589,     103     Pac.     1042.     R.    I.— 
Sherman    v.    J.    W.    Bishop    Co.,    23    E. 
I.  6,  49  Atl.  39.     S.  C  — State  v.  Dun- 
can, 68  S.  E.  684.     Tex.  —  Chancey  v. 
State    (Tex.    Crim.),    124    S.    W.    426; 
Cordona   v.    State,    53    Tex.    Crim.    619, 
111    S.    W.    145;     Eodriguez  v.   Priest 
(Tex.  Civ.  App.),  126  S.  W.  1187;  Ket- 
tler   Brass    Mfg.    Co.    v.    O'Neil    (Tex. 
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action  in  refusing  to  allow  counsel  to  pursue  a  certain  line  of  argu- 
ment where  the  record  fails  to  show  that  prejudice  resulted.74  But, 
ordinarily,  a  judgment  will  not  be  reversed  for  improper  remarks 
of  counsel  if  the  jury  has  been  adequately75  instructed  to  disregard 
the  same,76  particularly  if  such  instruction  was  preceded  by  a  prompt 


Civ.  App.),  122  S.  W.  900;  Ft.  Worth 
k  D.  C.  K.  Co.  V.  Walker,  43  Tex. 
Civ.  App.  86,  106  S.  W.  400.  Vt. — 
McKinstry  v.  Collins,  74  Vt.  147,  52 
Atl.  438;  Lamoille  County  Nat.  Bank 
v.  Hunt,  71  Vt.  251,  44  Atl.  347. 

The  overruling  of  an  objection  to 
improper  argument  is  harmless  error 
where  no  more  favorable  verdict  could 
reasonably  have  been  found  from  the 
evidence.  State  v.  Moody,  7  Wash.  395, 
35   Pac.   132. 

74.  L.  N.  Lanier  &  Co.  v.  Little 
Rock  Cooperape  Co.  (Ark.),  115  S.  W. 
401;  Rodripuez  r.  Priest  (Tex.  Civ. 
App.),  126  S.  W.  1187. 

75.  Ala.  —  Sykes  v.  State,  151  Ala. 
80,  44  So.  398.  Ky.  —  Dow  W.  &  I. 
Wks.  v.  Smith.  124  S.  W.  819.  Mo. — 
Leu  v.  St.  Louis  Transit  Co.,  106  Mo. 
App.  329,  80  S.  W.  273.  N.  T.  — Peo- 
ple v.  Hollen,  48  App.  Div.  39,  62 
N  Y  Supp.  573,  14  N.  x*.  Cr.  256, 
affirmed,  164  N.  Y.  565,  58  N.  E.  1090. 
N.  D.  —  State  v.  Xvhus,  124  X.  W.  71. 
Ore. —  State  r.  Blodgett,  50  Ore.  329, 
92  Pac.  820.  Tex.  —  St.  Louis  &  S.  W. 
R.  Co.  r.  Wilcox  (Tex.  Civ.  App.),  121 

.  588. 

76.  Tj.  S.  —  Woods  r.  United  States, 
174  Fed.  651,  98  C.  C.  A.  405;  Pacific 
Tel  &  T  Co.  i".  Parmenter,  170  Fed. 
140*  95  C.  C.  A.  382;  Carroll  P.  United 
States,  154  Fed.  425;  83  C.  C.  A.  245 
Ccitinc  manv  cases  from  various  juris- 
dictions); Weeks  r.  Scharer,  129  Fed. 
333,  64  C.  C.  A.  11.  Ala.  — Griflin  v. 
State,  90  Ala.  596,  8  So.  670;  Childress 

ite,  86  Ala.  77,  5  So.  775.  Ark.— 
Southern  Anthracite  Coal  Co.  V.  Eowen, 
124  S.  W.  1048  (citing  many  local 
cases);  Ferguson  t\  State.  122  S.  W. 
236-  Ft.  Smith  Lumb.  Co.  P.  Cathey, 
74  Ark.  £04,  86  S.  W.  806.  Cal.— 
People  r.  Smith.  143  Cal.  597,  77  Pac. 
449;  Allen  r.  McKay  &  Co.,  70  Pac. 
8;  People  r.  Kamaunn,  110  Cal.  609, 
42  Pac.  1090;  People  P.  Lapique,  10 
Pal  App.  669,  103  Pac.  164;  People 
r.  Palas,  2  Cal.  App.  537,  84  Pac.  295. 
Coi0<  _  Denver  &  R.  G.  R.  Co.  P.  Nye, 9 
Colo.  App.  94, 47  Pac.  654.  Ga.—  Walk- 


er r.  State,  7  Ga.  App.  546,  67  S.  E.  271; 
Goodman  v.  State,  122  Ga.  Ill,  49  S. 
L.  922;  Western  &  A.  R.  Co.  v.  Led- 
better,  99  Ga.  318,  25  S.  E.  663;  Ed- 
wards r.  State,  90  Ga.  143,  15  S.  E. 
744.  Idaho.  —  State  v.  Haverly,  4 
Idaho  484,  42  Pac.  506.  111.  —  Chi- 
cago City  R.  Co.  v.  McDonough,  221 
111.  69,  77  N.  E.  577,  affirming  judg- 
ment, 125  111.  App.  223;  Schwartz  v. 
McQuaid,  214  111.  357,  73  N.  E.  582, 
105  Am.  St.  Rep.  112;  Gundlach  V. 
Schott,  192  111.  509,  61  N.  E.  332,  85 
Am.  St.  Rep.  348;  Palmer  v.  People, 
138  111.  356,  28  N.  E.  130,  32  Am. 
St.  Rep.  146.  Ind.  —  West  Muncie 
Strawboard  Co.  v.  Slack,  164  Ind.  21, 
72  X.  E.  879;  Grubb  P.  State,  117  Ind. 
277,  20  N.  E.  257;  Waterman  v.  State, 
116  Ind.  51,  18  N.  E.  63.  la.  — Wil- 
son v.  Big  Joe  Block  Coal  Co.,  142 
Iowa  521,  119  N.  W.  604;  State  v. 
Steidley,  135  Iowa  512,  113  N.  W.  333; 
Taylor  v.  Pacific  Mut.  L.  Ins.  Co.,  110 
Iowa  621,  82  X.  W.  326.  Ky.  —  Drain 
v.  Com.,  124  S.  W.  856;  Dow  W.  &  I. 
Wks.  p.  Smith,  124  S.  W.  819;  Chi- 
capo,  etc.  R.  Co.  v.  Hollis'  Admr.,  28 
KV.  L.  Rep.  1102,  91  S.  W.  258;  Met- 
ca'lf  P.  Com.,  27  Ky.  L.  Rep.  704,  86 
S.  W.  534;  Pittsburg,  C.  C.  &  St.  L. 
B.  <"o.  v.  Lewis,  18  Ky.  L.  Rep.  957, 
38  S.  W.  482;  Hilton  V.  Com.,  13  Ky. 
L.  Rep.  158,  16  S.  W.  826.  La.  —  State 
V.  Parker,  125  La.  565,  51  So.  590; 
State  P.  Satcher,  124  La.  1015,  50 
So.  835;  State  V.  Cunningham,  123  La. 
867,  49  So.  601.  Me.  —  Stone  V.  For- 
est City  Exp.  Co.,  105  Me.  237,  74  Atl. 
23;  State  v.  Butler,  85  Me.  225,  27 
Atl.  142.  Mass.  —  Sayles  V.  Quinn,  196 
Mass.  492,  82  X.  E.  713;  Bennett  V. 
Susser,  191  Mass.  329,  77  N.  E.  884; 
Com.  v.  Poisson,  157  Mass.  510,  32 
X'  E.  906.  Mich.  —  Bennett  P.  Miller's 
Estate,  125  X.  W.  2;  Person  v.  J.  H. 
Worden  Lumb.  &  S.  Co.,  160  Mich.  1, 
124  X.  W.  522;  Hammond  P.  Pullman, 
129  Mich.  567,  89  N.  W.  358;  Grenier 
17.  Hild,  124  Mich.  222,  82  XT.  W.  1052; 
Ford  v.  Cheever,  113  Mich.  440,  71 
X.  W.  837;  People  V.  Bedell,  127  X. 
|W.    33.     Minn.  —  Witzel    V.    Zuel,    90 
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Minn.  340,  96  N.  W.  1124;  State  v. 
Brown,  12  Minn.  538.  Miss.  —  Jackson 
v.  State,  47  So.  502.  Mo. —  State  v. 
Todd,  194  Mo.  377,  92  S.  W.  674;  State 
v.  Hack,  118  Mo.  92,  23  S.  W.  1089; 
Overton  v.  White,  117  Mo.  App.  576, 
93  S.  W.  363;  Hayes  v.  Continental 
Casualty  Co.,  98  Mo.  App.  410,  72 
S.  W.  135;  Fink  v.  Lancashire  Ins.  Co., 
66  Mo.  App.  513.  Mont. —  State  v. 
Bloor,  20  Mont.  574,  52  Pac.  611. 
Neb.  —  Golder  v.  Lund,  50  Neb.  867, 
70  N.  W.  379;  Hoover  v.  State,  48 
Neb.  184,  66  N.  W.  1117.  Nev.— State 
v.  Petty,  108  Pac.  934.  N.  H.  —  Davis 
17.  Boston  &  M.  E.  Co.,  76  Atl.  170; 
State  v.  Burt,  71  Atl.  30;  Leavitt  V. 
New  England  Tel.  Co.,  72  N.  H.  290, 
5G  Atl.  462.  N.  Y.  —  People  v.  Barry, 
196  N.  Y.  507,  89  N.  E.  1107;  Cole 
v.  Fall  Brook  Coal  Co.,  159  N.  Y.  59, 
53  N.  E.  670,  affirming  87  Hun  584, 
34  N.  Y.  Supp.  572;  Wager  v.  Cor- 
win,  72  App.  Div.  485,  76  N.  Y.  Supp. 
513,  11  Ann.  Cas.  78.  N.  C.  —  Wat- 
son v.  Whiteville  Lumb.  Co.,  69  S.  E. 
257;  State  v.  Spivey,  151  N.  C.  676, 
65  S.  E.  995;  State  v.  Kilgore,  93  N. 
C.  533.  N.  D.  — Lund  V.  Upham,  17 
N.  D.  210,  116  N.  W.  88;  Chilson  v. 
Houston,  9  N.  D.  498,  84  N.  W.  354. 
Ohio.  —  Pittsburg,  etc.  E.  Co.  v. 
Martin,  3  Ohio  Dec.  493.  Okla.— 
Coalgate  Co.  v.  Bross,  107  Pac.  425. 
Ore.  — State  v.  Finch,  54  Ore.  482,  103 
Pac.  505;  State  v.  Blodgett,  50  Ore. 
329,  92  Pac.  820.  Pa.  — United  States 
Circle  Swing  Co.  v.  Eeynolds,  224  Pa. 
577,  73  Atl.  982;  Com.  v.  Bubnis,  197 
Pa.  542,  47  Atl.  748.  R.  I.  —  McHugh 
v.  Ehode  Island  Co.,  29  E.  I.  206,  69 
Atl.  853.  S.  D.  —  Yankton  V.  Douglas, 
8  S.  D.  441,  66  N.  W.  923.  Tex. — 
Galveston,  H.  &  S.  A.  E.  Co.  v.  Gorm- 
ley,  91  Tex.  393,  43  S.  W.  877,  66  Am. 
St.  Eep.  894;  Wright  V.  State  (Tex. 
Crim.),  131  S.  W.  1070;  Gent  v.  State, 
57  Tex.  Crim.  414,  123  S.  W.  591; 
Craft  v.  State,  57  Tex.  Crim.  257,  122 
S.  W.  547;  Barkman  v.  State,  41  Tex. 
Crim.  105,  52  S.  W.  73;  Horton  v. 
State  (Tex  Crim.),  24  S.  W.  28;  Col- 
lins V.  Chipman  (Tex.  Civ.  App.),  95 
S.  W.  666;  International  &  G.  N.  E. 
Co.  V.  Anchonda,  33  Tex.  Civ.  App. 
24,  75  S.  W.  557.  Va.  — Taylor  v. 
Mallory,  96  Va.  18,  30  S.  E.  472. 
Wash.  —  Eangenier  v.  Seattle  Elec.  Co., 
52  Wash.  401,  100  Pac.  842;  Jones 
v.   Seattle   E.    &   S.   E.   Co.,   47    Wash. 


550,  92  Pac.  379;  Taylor  v.  Modern 
Woodmen  of  America,  42  Wash.  304, 
84  Pac.  867;  State  v.  Manville,  8  Wash. 
523,  36  Pac.  470.  Wis.  —  Beilf uss  v. 
State,  142  Wis.  665,  126  N.  W.  33; 
Monaghan  v.  Northwestern  Fuel  Co., 
140  Wis.  457,  122  N.  W.  1066;  Gillotti 
v.  State,  135  Wis.  634,  116  N.  W.  252; 
Dunn  v.  State,  125  Wis.  181,  102  N. 
W.  935. 

Instruction  Sufficient  in  Connection 
With  Counsel's  Withdrawal  of  the  Re- 
marks. —  U.  S.  —  Alaska  -  Treadwell 
Gold  Min.  Co.  v.  Cheney,  162  Fed. 
593,  89  C.  C  A.  351.  Ark. —  St.  Louis, 
I.  M.  &  S.  E.  Co.  v.  Pell,  89  Ark.  87, 
115  S.  W.  957.  Ga. —  Goodman  v. 
State,  122  Ga.  Ill,  49  S.  E.  922.  111. 
Colombo  v.  People,  55  N.  E.  519.  La. 
State  v.  Feazell,  116  La.  264,  40  So. 
698.  N.  Y.  — People  V.  Priori,  164  N. 
Y.  459,  58  N.  E.  668.  Pa.  — Breni- 
sholtz  v.  Pennsylvania  E.  Co.,  78  Atl. 
37;  Com.  v.  Greason,  204  Pa.  64,  53 
Atl.  539.  Tex.  —  Dina  v.  State,  46  Tex. 
Crim.  402,  78  S.  W.  229;  Kugadt  v. 
State,  38  Tex.  Crim.  681,  44  S.  W. 
989. 

Election  of  Methods.  —  "It  is  ordi- 
narily discretionary  wTith  a  trial  court 
either  to  direct  counsel  to  cease  to  pur- 
sue an  objectionable  line  of  argument 
or  to  permit  him  to  proceed,  and  give 
adequate  instructions  in  his  charge  to 
protect  the  rights  of  the  parties. 
Where  the  argument  is  wholly  foreign 
to  the  issues  or  based  upon  facts  ex- 
cluded from  the  consideration  of  the 
jury,  it  is  wiser  to  stop  the  counsel. 
But  where  it  is  directed  to  subjects 
generally  germane  to  the  matters 
which  the  jury  are  to  consider,  and 
only  incidentally  open  to  objection,  and 
is  not  prolonged,  it  may  conduce  to 
the  orderly  and  dignified  conduct  of 
trials  to  refuse  a  request  to  interfere 
and  to  give  ample  instructions  in  his 
charge  covering  the  point."  Com.  v. 
People's  Exp.  Co.,  201  Mass.  564,  88 
N.  E.  420,  131  Am.  St.  Eep.  416.  And 
see  Whitfield  v.  Eowland  Lumb.  Co., 
152  N.  C.  211,  67  S.  E.  512;  State  V. 
Byrd,  52  S.  C.  480,  30  S.  E.  482.  In 
some  jurisdictions,  in  case  of  improper 
argument,  counsel  for  the  injured  party 
may  move  either  for  an  appropriate  in- 
struction or  for  a  mistrial.  Barker  V. 
State,  127  Ga.  276,  56  S.  E.  419.  When 
an  instruction  is  requested  and  given, 
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reprimand  of  counsel,77  or  if  it  appears  that  the  verdict  rendered  was 
not  excessive,78  or  that  the  guilt  of  the  defendant  in  a  criminal  case 


and  the  case  ordered  to  proceed,  a  mo- 
tion for  a  mistrial  upon  the  same  ground 
should  not  generally  be  entertained. 
Rawlins  v.  State,  124  Ga.  31,  52  S. 
E.  1.  Where  the  court  offers  to  in- 
struct the  jury  to  disregard  offensive 
remarks,  or,  at  the  election  of  counsel, 
to  enter  a  mistrial,  if  the  latter  elects 
to  proceed  and  the  instruction  is  given, 
it  was  said  in  Drane  v.  State,  92  Miss. 
180,  45  So.  149,  "surely  a  reversal  on 
this  ground  would  be  absurd." 

On  appeal  instructions  will  be  pre- 
sumed to  have  been  obeyed  (Richard- 
son v.  City  of  Centerville,  137  Iowa 
253,  114  N.  W.  1071;  State  v.  Farr, 
29  R.  I.  72,  69  Atl.  5),  except  in  ex- 
treme cases.  State  v.  Heidelberg,  120 
La.  300,  45  So.  256. 

What  Sufficient.  —  In  Houston  &  T. 
C.  R.  Co.  f.  Weaver  (Tex.  Civ.  App.), 
41  S.  W.  846,  the  court  in  regard  to 
certain  argument  charged  the  jury  that 
they  must  not  regard  that,  or  any  other 
argument  by  him  or  any  of  the  attor- 
neys in  the  case,  if  the  arguments  are 
not  warranted  by  the  evidence,  and 
this  was  held  sufficient.  And  see  the  fol- 
lowing cases:  Ga.  —  Brooks  v.  State, 
68  S.  E.  504.  Ky. —  Cumberland  Tel. 
&  Tel.  Co.  v.  Quiglev,  129  Ky.  788,  112 
S.  W.  897,  19  L.  R.  A.  (N.  S.)  575. 
La.  —  State  v.  Montgomery,  121  La. 
1005,  46  So.  997.  Mo.  —  Cook  v.  Neely, 
143  Mo.  App.  632,  128  S.  W.  233.  Neb. 
Billingsley  V.  Dutton,  81  Neb.  667,  116 
N.  W.  301. 

A  statement  by  the  court  that  the 
jury  shall  be  governed  by  the  evi- 
dence, or  will  consider  only  the  proof, 
is  not  a  sufficient  direction  to  disre- 
gard an  improper  statement.  Indi- 
anapolis Journal  Newspaper  Co.  v. 
Pugh  (Ind.),  33  N.  E.  991;  Gilbert 
v.  Com.,  106  Ky.  919,  51  S.  W.  804. 

77.  Cal.  —  People  v.  Bradbury,  151 
Cal.  675,  91  Pac.  497;  People  V.  Ed- 
wards, 73  Pac.  416;  People  v.  Quimby, 
6  Cal.  App.  482,  92  Pac.  493.  Colo. — 
Denver,  etc.  R.  Co.  P.  Nye,  9  Colo. 
App.  94,  47  Pac.  654.  Fla.  —  Clem- 
mons  v.  State,  43  Fla.  200,  30  So.  699. 
Ga.  — Clary  v.  State,  68  S.  E.  615; 
Evans  v.  State,  115  Ga.  229,  41  S.  E. 
691;  O'Neill  Mfg.  Co.  v.  Pruitt,  110  Ga. 
577,  36  S.  E.  59;  Hudson  v.  State,  101  Ga. 
520,  28  S.  E.  1010.    111.  —  People  v.  Mc- 


Cann,  247  111.  130,  93  N.  E.  100,  114; 
Palmer  r.  People,  138  111.  356,  28  N. 
E.  130,  32  Am.  St.  Rep.  146.  Ind.— 
Blume  v.  State,  154  Ind.  343,  56  N. 
E.  771;  Kern  v.  Bridwell,  119  Ind. 
226,  21  N.  E.  664,  12  Am.  St.  Rep. 
409.  la. —  State  v.  Warren,  101  N. 
W.  508;  State  v.  Davis,  110  Iowa  746, 
82  N.  W.  328.  Kan.  —  Strowger  v. 
Sample,  44  Kan.  298,  24  Pac.  425.  Ky. 
Lake  v.  Com.,  31  Ky.  L.  Rep.  1232, 
104  S.  W.  1003;  Whitney  v.  Com.,  24 
Ky.  L.  Rep.  2524,  74  S.  W.  257;  Hand- 
ley  V.  Com.,  15  Ky.  L.  Rep.  736,  24 
S.  W.  609.  La.  — State  v.  Mitchell, 
119  La.  374,  44  So.  132;  State  V.  Thomp- 
son, 109  La.  296,  33  So.  320.  Mich.  — 
Brown  V.  Evans,  149  Mich.  429,  112 
N.  W.  1079;  Brockmiller  v.  Industrial 
Wks.,  148  Mich.  642,  112  N.  W.  688; 
People  v.  Swartz,  118  Mich.  292,  76 
X.  W.  491.  Miss.  — Day  v.  State,  91 
Miss.  239,  44  So.  813.  Mo. —  State  v. 
Wright,  141  Mo.  333,  42  S.  W.  934; 
American  Storage  Co.  v.  Harding,  126 
Mo.  App.  489,  104  S.  W.  484;  Fink  v. 
Lancashire  Ins.  Co.,  66  Mo.  App.  513. 
N.  J.  —  Christensen  V.  Lambert,  66  N. 
J.  L.  531,  49  Atl.  577.  N.  Y.  —Peo- 
ple V.  Smith,  180  N.  Y.  125,  72  N.  E. 
931.  N.  C.  —  State  v.  Harrison,  145  N. 
C.  408,  59  S.  E.  867;  State  V.  Kin- 
sauls,  126  N.  C.  1095,  36  S.  E.  31. 
Tex.  —  Groszehmigen  v.  State,  57  Tex. 
Trim.  241,  121  S.  W.  1113;  Loyd  V.  State 
(Tex.  Crim.),  89  S.  W.  977;  Mitchell 
v.  State  (Tex.  Crim.),  62  S.  W  572; 
Wilkerson  V.  State  (Tex.  Crim.),  57  S. 
W  956;  Sherman,  S.  &  S.  R.  Co.  v. 
Bell  (Tex.  Civ.  App.),  58  S.  W.  147; 
International  &  G.  N.  E.  Co.  v.  Dalwiph 
(Tex.  Civ.  App.),  56  S.  W.  136.  Vt. 
Lockwood  v.  Fletcher,  74  Vt.  72,  52 
Atl  119.  Wash.  —  Graves  v.  Smith,  7 
Wash.  14,  34  Pac.  213.  Wis.  — Dunn 
r.  State,  125  Wis.  181,  102  N.  W. 
935. 

Necessity  for  Reprimand  and  Subse- 
quent Instruction.  —  See  Chicago,  R.  I. 
&  T.  R.  Co.  v.  Musick,  33  Tex.  Civ.  App. 
177,  76  S.  W.  219. 

78.  111.  —  Deel  v.  Heiligenstein,  244 
111.  239,  91  N.  E.  429.  Mich.  —  Glasier 
V.  City  of  Ypsilanti,  127  Mich.  674, 
87  N.  W.  52.  N.  Y.  — Connolly  v. 
Brooklyn  Hts.  R.  Co.,  86  App.  Div.  245, 
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was  conclusively  established.79  Likewise,  the  effect  of  improper  ar- 
gument is  often  cured  by  a  withdrawal  of  the  remarks  by  the  offend- 
ing counsel,80  or  by  the  court's  withdrawing  the  remarks  from  the 


83  N.  Y.  Supp.  833,  reversed,  179  N. 
Y.  7,  71  N.  E.  265.  Pa.  —  United 
States  Circle  Swing  Co.  v.  Eeynolds, 
224  Pa.  577,  73  Atl.  982;  Shaffer  v. 
Coleman,  35  Pa.  Super.  386;  Moore  V. 
Neubert,  21  Pa.  Super.  144.  Tex.— 
Continental  Cas.  Co.  v.  Deeg  (Tex. 
Civ.  App.),  125  S.  W.  353;  Western 
Union  Tel.  Co.  v.  Perry,  30  Tex.  Civ. 
App.  243,  70  S.  W.  439;  Texas  &  P. 
E.  Co.  v.  Kingstown  (Tex.  Civ.  App.), 
68  S.  W.  518;  Houston  &  T.  C.  R.  Co. 
v.  Weaver  (Tex.  Civ.  App.),  41  S. 
W.  846.  Wis.  —  Meyer  v.  Milwaukee 
Elec.  R.  &  L.  Co.,  116  Wis.  336,  93 
N.    W.    6. 

79.  Ark.  —  Browning  v.  State,  84 
Ark.  131,  104  S.  W.  1099;  Renfroe  V. 
State,  84  Ark.  16,  104  S.  W.  542.  Ga. 
Reese  v.  State,  3  Ga.  App.  610,  60  S. 
E.  284.  N.  Y.  — People  v.  Gillette,  191 
N.  Y.  107,  83  N.  E.  680;  People  v. 
Hallen,  48  App.  Div.  39,  62  N.  Y. 
Supp.  573,  14  N.  Y.  Cr.  256.  Tex.— 
Wilson  v.  State,  52  Tex.  Crim.  173, 
105  S.  W.  1026. 

80.  U.  S.  —  Sawyer  v.  United  States, 
202  U.  S.  150,  26  Sup.  Ct.  575,  50  L. 
ed.  972,  6  Am.  &  Eng.  Ann.  Cas.  269; 
Kellogg  v.  United  States,  103  Fed.  200, 
43  C.  C.  A.  179.  Ark.  —  Satterwhite 
v.  State,  82  Ark.  64,  100  S.  W.  70. 
Cal.  — People  v.  Woods,  147  Cal.  265, 
81  Pac.  652,  109  Am.  St.  Rep.  151; 
People   v.    Lee    Ah    Yute,   60   Cal.   95. 

D.  C.  —  Washington  &  G.  R.  Co.  v. 
Dashiell,  7  App.  Cas.  507.  Ga.  —  Good- 
man v.  State,  122  Ga.  Ill,  49  S.  E. 
922;  Smalls  v.  State,  105  Ga.  669,  31 
S.  E.  571.  Idaho.  —  State  v.  Rooke, 
10  Idaho  388,  79  Pac.  82.  HI.  —  Deel 
V.  Heiligenstein,  244  111.  239,  91  N.  E. 
429;    People    v.    Zajicek,    233    111.    198, 

84  N.  E.  249;  The  Fair  V.  Hoffmann, 
209  111.  330,  70  N.  E.  622;  West  Chi- 
cago St.  R.  Co.  v.  Waniatta,  68  111. 
App.    481,    affirmed,    169    111.    17,    48    N. 

E.  437.  Ind.  —  Lingquist  v.  State,  153 
Ind.  542,  55  N.  E.  426;  Peerless  Stone 
Co.  v.  Wray,  152  Ind.  27,  51  N.  E. 
326;  Drew  v.  State,  124  Ind.  9,  23  N. 
E.  1098;  Walker  v.  State,  92  Ind.  474. 
la.  —  Westercamp  v.  Brooks,  115  Iowa 
159,  88  N.  W.  372;  State  v.  Sigler, 
114  Iowa  408,  87  N.  W    283;  Maekerall 
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r.  Omaha  &  St.  L.  R.  Co.,  Ill  Iowa 
547,  82  N.  W.  975.  Ky.  — Austin  v. 
Com.,  124  Ky.  55,  98  S.  W.  295;  Par- 
son v.  Com.,  33  Ky.  L.  Rep.  1051, 
112  S.  W.  617;  Anderson  v.  Com.,  18 
Ky.  L.  Rep.  99,  35  S.  W.  542.  La. — 
State  v.  Montgomery,  121  La.  1005, 
46  So.  997;  State  V.  Chevis,  48  La. 
Ann.  575,  19  So.  557.  Mich.  — Mc- 
Knight  v.  Detroit  &  M.  R.  Co.,  135 
Mich.  307,  97  N.  W.  772;  People  v. 
Hess,  84  Mich.  128,  48  N.  W.  181. 
Miss. —  Bryant  v.  State,  33  So.  225; 
Cheatham  v.  State,  67  Miss.  335,  7  So. 
204,  19  Am.  St.  Rep.  310.  Mo.  — Col- 
lier v.  Langan,  etc.  Co.,  127  S.  W.  435; 
State  v.  Priest,  215  Mo.  1,  114  S.  W. 
949;  Hollenbeck  v.  Missouri  Pac.  R. 
Co.,  141  Mo.  97,  38  S.  W.  723,  41  S. 
W.  887;  State  V.  Fitzgerald,  130  Mo. 
407,  32  S.  W.  1113;  Almond  V.  Modern 
Woodmen,  133  Mo.  App.  382,  113  S. 
W.  695.  Mont. —  State  V.  Gibbs,  10 
Mont.  213,  25  Pac.  289,  10  L.  R.  A. 
749.  N.  H.  —  University  of  Illinois 
v.  Spalding,  71  N.  II.  163,  51  Atl.  731, 
62  L.  R.  A.  817;  Pritchard  v.  Austin, 
69  N.  II.  367,  46  Atl.  188;  Felch  v. 
Weare,  66  N.  II.  582,  27  Atl.  226. 
N.  Y.  —  People  v.  Benham,  160  N.  Y. 
402,  55  N.  E.  11.  Term.  —  State  v. 
Robinson,  106  Tenn.  204,  61  S.  W.  65. 
Tex.  —  Simons  V.  State,  56  Tex.  Crim. 
339,  120  S.  W.  208;  Wilson  v.  State, 
52  Tex.  Crim.  173,  105  S.  W.  1026; 
Kugadt  v.  State,  38  Tex.  Crim.  681,  44 
S.  W.  989;  International  &  G.  N.  R. 
Co.  v.  Brice  (Tex.  Civ.  App.),  95  S. 
W.  660;  Pullman  Palace  Car  Co.  v. 
Booth  (Tex.  Civ.  App.),  28  S.  W.  719. 
Utah.  — People  v.  Ilopt,  4  Utah  247, 
9  Pac.  407.  Vt.  —  Herrick  v.  Town  of 
Holland,  77  Atl.  6;  Kilpatrick  V.  Grand 
Trunk  R.  Co.,  74  Vt.  288,  52  Atl.  531, 
93  Am.  St.  Rep.  887;  Currier  v.  Rob- 
inson's Estate,  61  Vt.  196,  18  Atl.  147. 
Wis.  —  Gillotti  v.  State,  135  Wis.  634, 
116  N.  W.  252. 

The  effect  of  a  retraction  depends 
upon  the  spirit  and  manner  in  which 
it  is  made.  Herrick  v.  Town  of  Hol- 
land (Vt.),  77  Atl.  6;  Douglas  v.  Carr, 
80  Vt.  392,  67  Atl.  1089.  In  Barrell  v. 
Dickinson,    82    Vt.    551,    74    Atl.    234, 
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jury's  consideration,81  or  by  an  emphatic  reprimand  of  counsel,  either 


where  the  supreme  court  said:  "The 
withdrawal  which  followed  was  quite 
as  offensive  as  the  original  transgres- 
sion. It  was  in  form  both  a  with- 
drawal and  a  reiteration;  in  effect,  it 
was    no    withdrawal    at    all." 

Withdrawal  by  Counsel  With  Apol- 
ogy Sufficient.  —  TJ.  S.  —  Sawyer  v. 
United  States,  202  U.  S.  150,  26  Sup. 
Ct.  575,  50  L.  ed.  972.  Conn.  —  Distin 
v.  Bradlev.  76  Atl.  991.  Ind.  —  Walker 
V.  State,* 92  Ind.  474.  la.  — White  v. 
Chicago  &  N.  W.  R.  Co.,  124  X.  W. 
309.  Md.  —  Esterline  V.  State,  105  Md. 
629,  66  Atl.  269.  Mo.  — Parker  v.  St. 
Louis  Transit  Co.,  108  Mo.  App.  465, 
83  S.  W.  1016.  N.  H.  — University  of 
Illinois  v.  Spaldinp,  71  N.  H.  163,  51 
Atl.  731,  62  L.  R.  A.  817. 

Counsel's  Withdrawal  Sufficient  in 
Absence  of  Request  for  Instructions.  — 
Taylor  v.  State  (Tex.  Crim.),  42  S.  W 
285. 

Admonition  by  Counsel  to  Jury 
Equivalent  to  One  by  the  Court. — 
Golder  v.  Lund,  50  Neb.  867,  70  N. 
W.  379.  But  see  Remey  v.  Detroit 
United  R.  Co.,  141  Mich/ 116,  104  N. 
W.   420. 

Combined  action  of  court  and  coun- 
sel in  withdrawing  remarks  cures  the 
error  (Cal. —  People  V.  Lewis,  12  Cal. 
App.  141,  106  Pac.  890.  N.  Y.  —  Pat- 
terson v.  Heiss,  110  N.  Y.  Supp.  1042. 
Pa.  —  Cook  r.  Erie  Elec.  Motor  Co., 
225  Pa.  91,  73  Atl.  1060.  Tex. —Inter- 
national &  G.  X.  R.  Co.  v.  Sandlin 
[Tex.  Civ.  App.l,  122  S.  W.  60),  es- 
pecially if  vo  instruction  is  requested 
(International  &  G.  N.  R.  Co.  v.  Mer- 
cer  ("Tex.  Civ.  App.l,  78  S.  W.   562). 

Withdrawal  by  Counsel  in  Connec- 
tion with  Court's  Instruction  Sufficient. 
U.  S.  — St.  Louis  &  S.  F.  R.  Co.  v. 
Rose,  159  Fed.  129:  86  C.  C.  A.  144. 
Ark.  —  Browning  v.  State,  84  Ark.  131, 
104  S.  W.  1099;  Arden  Lumb.  Co.  V. 
Henderson  Iron  Wks.  &  S.  Co.,  83  Ark. 
240.  103  S.  W.  185.  Ga.  —  Reese  v. 
State,  3  Ga.  App.  610,  60  S.  E.  284. 
N.  Y.  —  People  r.  Gillette,  191  N.  Y. 
107,  83  N.  E.  680.  Tex. —  St.  Louis 
S.  W.  R.  Co.  v.  Browning  ("Tex.  Civ. 
App.),  118  S.  W.  245;  International 
&  G.  N.  R.  Co.  r.  Morin  (Tex.  Civ. 
App.),  116  S.  W.  656;  Chicago,  R.  I. 
&  T.  R.  Co.  V.  Johnson  (Tex.  Civ. 
App.),    Ill    S.    W.    758;    San    Antonio 


&  A.  P.  R.  Co.  v.  Martin,  49  Tex.  Civ. 
App.  197,  108  S.  W.  981. 

81.  U.  S.— Dunlop  v.  United  States, 
165  U.  S.  486,  17  Sup.  Ct.  375,  41 
L.  ed.  799;  St.  Louis,  etc.  R.  Co.  v. 
Rose,  159  Fed.  129,  86  C.  C.  A.  144; 
Portland  Gold  Min.  Co.  v.  Flaherty, 
111  Fed.  312,  49  C.  C.  A.  361.  Ark. — 
Stewart  v.  State,  88  Ark.  602,  115  S. 
W.  374;  Arden  Lumb.  Co.  V.  Hender- 
son Iron  Wks.  &  S.  Co.,  83  Ark.  240, 
103  S.  W.  185;  Day  v.  Ferguson,  74 
Ark.  298,  85  S.  W.  771;  Redd  v.  State, 
65  Ark.  475,  47  S.  W.  119.  Cal.  — Peo- 
ple V.  Lewis,  12  Cal.  App.  141,  106 
Pac.  890.  D.  C.  —  Washington,  etc. 
R.  Co.  r.  Patterson,  9  App.  Cas.  423. 
Ga.  — Rawlins  v.  State,  124  Ga.  31,  52 
S.  E.  1;  Goodman  v.  State,  122  Ga. 
Ill,  49  S.  E.  922.  HI.  — People  v. 
Strauch,  240  111.  60,  88  N.  E.  155,  130 
Am.  St.  Rep.  255;  Bonardo  v.  People, 
182  111.  411,  55  N.  E.  519;  West  Chi- 
cago St.  R.  Co.  v.  Waniatta,  169  111. 
17,  48  N.  E.  437;  West  Chicago  St. 
R.  Co.  V.  Annis,  165  111.  475,  46  N.  E. 
264,  affirming  62  111.  App.  180.  tad.— 
Malott  v.  Central  Tr.  Co.,  168  Ind. 
428,  79  N.  E.  369;  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  v.  Lightheiser,  168  Ind. 
438,  78  N.  E.  1033;  Dehler  v.  State, 
22  Ind.  App.  383,  53  N.  E.  850.  la. — 
Mackerall  v.  Omaha,  etc.  R.  Co.,  1 1 1 
Iowa  547,  82  N.  W.  975.  Ky.  —  Wil- 
son v.  Com.,  132  S.  W.  557;  Louis- 
ville R.  Co.  V.  Mitchell,  127  S.  W. 
770;  Parsons  V.  Com.,  33  Ky.  L. 
Rep.  1051,  112  S,  W.  617;  Cov- 
ington, etc.  Bridge  Co.  v.  Smith, 
28  Ky.  L.  Rep.  529,  89  S.  W. 
674;  Miller  v.  Pryse,  20  Ky.  L.  Rep. 
1544,  49  S.  W.  776.  La.  —  State  v. 
Gibson,  120  La.  343,  45  ho.  271.  Mich. 
People  V.  Yund,  128  N.  W.  742;  Mer- 
rill v.  Tinkler,  160  Mich.  575,  125  N. 
W  717;  Reese  v.  Detroit  United  R. 
Co.,  159  Mich.  600,  124  N.  W.  53B; 
McKnight  v.  Detroit  &  M.  R.  Co.,  135 
Mich.  307,  97  N.  W.  772;  Leslie  v. 
Jackson  &  S.  Tract.  Co.,  134  Mich. 
518,  96  N.  W.  580;  Wheeler  V.  Jeni- 
son,  120  Mich.  422,  79  N.  W.  043, 
Mo.  — State  v.  Kullman,  225  Mo.  625, 
125  8  W.  449;  Wellman  v.  Metropoli- 
tan St.  R.  Co ,  219  Mo.  126,  118  S.  W. 
31;  Parker  v.  St.  Louis  Transit  Co., 
108  Mo.  App.  465,  83  S.  W.  1016; 
Riley  V.  Missouri  Pac.   R.  Co.,  68  Mo. 
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alone82  or  in  connection  with  an  instruction  to  disregard  the  offensive 

Chicago   v.  Leseth,   142  HI.   642,  32   N. 
E.   428;    Rude   v.   Fakes,    143   111.    App. 
456;   Smiley  v.  Scott,  77  111.  App.  555, 
affirmed,  179  111.   142,  53  N.  E.   544    (a 
reprimand   is   sufficient   in   the   absence 
of    a    request     to     do     more).     Ind. — 
Louisville,  N.  A.   &   C.  R.   Co.   V.   Nor- 
man,  17   Ind.   App.    355,   46   N.   E.    702. 
Ky.  —  Louisville,   H.    &    St.    L.    R.    Co. 
V.  Sander's  Admr.,  29  Ky.  L.  Rep.  212, 
92    S.    W.    937;    Duncan    v.    Com.,    13 
Ky.  L.  Rep.  195,  16  S.  W.  584.     Mass. 
American   Elec.   Wks.  v.   New  England 
Elec.  R.  Const.  Co.,   186  Mass.   546,  72 
N.   E.    64.     Mich.—  In   re   Du  Bois,    128 
N.  W.  1092;  People  v.  Grant,  111  Mich. 
346,   69   N.   W.   647;    People   v.   Conley, 
106   Mich.   424,    64   N.    W.   325.     Minn. 
ITartlev  v.  Pennsylvania  Fire  Ins.  Co., 
91   Minn.  382,  98'  N.  W.   198,   103   Am. 
St.    Rep.    512.     Mo. — State    v.    Baker, 
209  Mo.  444,  108  S.  W.  6;  Wendler  v. 
People's  House  Furnishing  Co.,  165  Mo. 
527,  65  S.  W.  737;  McKee  v.  St.  Louis 
Transit   Co.,    108    Mo.   App.   470,   83   S. 
W.  1013;   Bradley  v.  Spickardsville,  90 
Mo.  App.  416;  Cullar  v.  Missouri,  K.  & 
T.  R.  Co.,  84  Mo.  App.  340.    Neb.— Church 
v.   Chicago,   B.   &   Q.   R.   Co.,   81    Neb. 
615,   116   N.    W.   520;    Brown   V.   Silver, 
2    Neb.    (Unof.)    164,    96    N.    W.    281. 
N.    Y.  —  People     v.    Weick,     123     App. 
Div.  328,  107  N.  Y.  Supp.  968.     Tex.— 
Lewis  v.  State   (Tex.  Crim.),  22  S.  W. 
687;  Western  Union  Tel.  Co.  v.  Craige 
(Tex.     Civ.     App.),     90     S.     W.     681; 
Britt  V.  Burghart,  16  Tex.  Civ.  App.  78, 
41    S.    W.    389.      Wis.  —  Kiekhoefer    v. 
Iiraershide,    113    Wis.    280,    89    N.    W. 
189;    Grace  v.  McArthur,   78  Wis.   641, 
45  N.  W.  518. 

Rebuke  Should  Be  Emphatic.  —  Swift 
&  Co.  V.  Rennard,  128  111.  App.  181; 
Rice  v.  Sally,  176  Mo.  107,  75  S.  W. 
998;  Leu  v.  St.  Louis  Transit  Co.,  106 
Mo.  App.  329,  80  S.  W.  273;  Killoren 
v.  Mehan,  68  Mo.  App.  212. 

It  is  insufficient  to  direct  counsel 
to  confine  himself  to  evidence.  Ran- 
chau  v.  Rutland  R.  Co.,  71  Vt.  142, 
43  Atl.   11,  76  Am.  St.  Rep.   761. 

A  statement  that  remarks  are  im- 
proper is  insufficient.  English  v.  An- 
derson, 75  Ark.  577,  88  S.  W.  583. 

Refusal  To  Correct  Counsel  Reversi- 
ble Error.  —  Longinotti  v.  People,  46 
Colo.  173,  102  Pac.  165;  Chicago,  R.  I. 
&   T.   R.    Co.   v.   Musick,   33   Tex.   Civ. 


App.  652.  Mont.  — State  v.  Bloor,  20 
Mont.  574,  52  Pac.  611.  N.  H.  —  Lee 
V.  Dow,  73  N.  H.  101,  59  Atl.  374. 
N.  J.  —  Christensen  V.  Lambert,  66  N. 
J.  L.  531,  49  Atl.  577.  N.  Y.  —  Pat- 
terson V.  Heiss,  110  N.  Y.  Supp.  1042. 
N.  C.  —  McLamb  v.  Wilmington  &  W. 
R.  Co.,  122  N.  C.  862,  29  S.  E.  894. 
Ohio.  —  Cleveland  City  R.  Co.  v.  Roe- 
buck, 22  Ohio  C.  C.  99,  12  Ohio  Cir. 
Dec.  262.  Ore.  —  State  v.  Finch,  54 
Ore.  482,  103  Pac.  505.  S.  C.  —  Lees- 
ville  Mfg.  Co.  v.  Morgan  W.  &  I.  Wks., 
75  S.  C.  342,  55  S.  E.  768.  Tex. — 
Freeman  v.  McElroy  (Tex.  Civ.  App.), 
126  S.  W.  657;  St.  Louis,  S.  F.  &  T. 
R.  Co.  v.  Knowles,  44  Tex.  Civ.  App. 
172,  99  S.  W.  867;  Texas  &  N.  P.  R. 
Co.  v.  Conway,  44  Tex.  Civ.  App.  68, 
98  S.  W.  1070;  Galveston,  H.  &  S.  A. 
R.  Co.  v.  Nicholson  (Tex.  Civ.  App.), 
57  S.  W.  693.  Vt.  —  Herrick  v.  Town 
of  Holland,  77  Atl.  6;  James  Smith 
Woolen  Mach.  Co.  v.'  Holden,  73  Vt. 
396,  51  Atl.  2;  McDonald  V.  Webster's 
Estate,  71  Vt.  392,  45  Atl.  895;  Bill- 
ings v.  Metropolitan  Life  Ins.  Co.,  70 
Vt.  477,  41  Atl.  516.  Wash.  — Clukey 
v.  Seattle  Elec.  Co.,  27  Wash.  70,  67 
Pac.  379.  Wis.  —  Mever  v.  Milwaukee 
Elec.  Co.,  116  Wis.  336,  93  N.  W.  6. 

If  No  Other  Ruling  Requested,  With- 
drawal by  Court  Sufficient.  —  Shenken- 
berger  v.  State,  154  Ind.  630,  57  N.  E. 
519. 

Where  the  court  withdraws  the  re- 
mark and  afterwards  specially  charges 
to  the  same  effect  the  error  is  cured. 
Railey  v.  State  (Tex.  Crim.),  121  S.  W. 
1120. 

•'Ruling  Out"  an  Improper  State- 
ment Insufficient.  —  Collins  Park  &  B. 
R.  Co.  v.  Ware,  112  Ga.  663,  37  S.  E. 
975. 

82.  U.  S.  —  United  States  v.  Alex- 
ander, 119  Fed.  1015.  Ark.  — St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Raines,  90  Ark. 
398,  119  S.  W.  665;  Miller  v.  Nuckolls, 
77  Ark.  64,  91  S.  W.  759,  113  Am. 
St.  Rep.  122,  4  L.  R.  A.  (N.  S.)  149. 
Cal.  —  Tingley  v.  Times  Mirror  Co., 
151  Cal.  1,  89  Pac.  1097.  Colo.— Gil- 
strap  v.  People,  30  Colo.  265,  70  Pac. 
325.  Ga.  — Wallace  v.  State,  126  Ga. 
749,  55  S.  E.  1042;  Western,  etc.  R. 
Co.  v.  Ledbetter,  99  Ga.  318,  25  S.  E. 
663.  111.  — Chicago  &  E.  R.  Co.  v. 
Cleminger,   178  111.  536,  53  N.  E.  320; 
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comment.83    And  an  explanation  by  counsel  that  he  does  not  wish  his 
remarks  to  be  construed  in  an  improper  light  will,  it  seems,  assist  in 


App.  177,  76  S.  W.  219.  And  such 
refusal  is  not  justified  by  the  fact  that 
opposing  counsel  will  have  an  oppor- 
tunity to  refute  the  offensive  state- 
ments. State  v.  Blodgett,  50  Ore.  329, 
92  Pac.  820.  See  State  v.  Pipkin,  221 
Mo.  453,  120  S.  W.  17. 

Rebuke  Sufficient  Where  No  Further 
Eemedy  Requested.  —  U.  S.  —  United 
States     v.     Alexander,     119    Fed.    1015. 

D.  C  — Fields  r.  United  States,  27 
App.  Cas.  433,  certiorari  denied,  205  U. 
S.  292,  51  L.  ed.  807.  Ind.  —  Farman 
v.  Lauman,  73  Ind.  568.  Mass.  — 
American  Elec.  Wks.  r.  New  England 
Elee.  R.  Con-t.  Co..  186  Mass.  546,  72 
N.  E  C4.  Mich.  —  Fillingham  V.  Michi- 
gan United  R.  Co.,  154  Mich.  233,  117 
N.  W.  635.  And  so  if  there  is  also 
a  withdrawal  by  counsel.  "Wellman  V. 
Metropolitan  St.  R.  Co.,  219  Mo.  126, 
118  S.  W.   31. 

Contempt.  —  If  a  reprimand  and  an 
admonition  to  desist  does  not  prove 
sufficient,  counsel  should  be  punished. 
Blyston-Spencer  v.  United  R.  Co.  (Mo.), 
132  S.  W.  1175,  1183. 

83.  17.  S. — Sawyer  v.  United  States, 
202  U.  S.  150,  26  Sup.  Ct.  575,  50  L. 
ed.  972.  Ala.  —  Parrish  v.  State,  139 
Ala.  16,  36  So.  1012;  Hodge  v.  State, 
97  Ala.  37,  12  So.  164,  48  Am.  St. 
Rep.  145;  Griffin  v.  State,  90  Ala.  596, 
8  So.  670.  Ark. —  Walker  r.  Fayette- 
ville,  125  S.  W.  412;  Stewart  v.  State, 
88  Ark  602,  115  S.  W.  374;  Brown- 
ing f.  State,  84  Ark.  131,  104  S.  W. 
1099.  Cal.  —  People  v.  Bradbury,  151 
Cal.  675,  91  Pac.  497;  People  V.  Brit 
tain,  142  Cal.  8,  75  Pac.  314.  Colo.— 
Gilstrap  P.  People,  30  Colo.  26C 
Pac.  325.  Fla.  — Thalheim  r.  State,  38 
Fla  169,  20  So.  938.  Ga.  —  Patton  v. 
State  117  Ga.  230,  43  S.  E.  533;  Reese 
r.  State,  3  Ga.  App.  610,  60  S.  E 
111.  —  People  v.  Strauch,  240  111.  60, 
88  N.  E.  155,  130  Am.  St.  Rep.  255; 
Palmer   V.   People,   138   HI.   356,   28   N. 

E.  130,  32  Am.  St.  Rep.  146.  Ind. — 
Douglas  V.  State.  21  Ind.  App.  302, 
52  X  E  238.  la. —  State  r.  Hart.  140 
Iowa  456,  118  N.  W.  784;  State  v. 
Greenland,  125  Iowa  141.  100  X.  W. 
?4l  Ky.  —  Parson  r.  Com.,  33  Ky.  L. 
Rep.    1051,    112    S.    W.    617;     Lake     v. 


Com.,  31  Ky.  L.  Rep.  1232,  104  S.  W. 
1003.  La. —  State  v.  Heidelberg,  120 
La.  300,  45  So.  256;  State  v.  EasJev, 
118  La.  690,  43  So.  279;  State  v.  Bris- 
coe, 30  La.  Ann.  433.  Mich Peo- 
ple v.  McDonald,  133  Mich.  366,  94  N. 
W.  1064;  People  V.  Swartz,  118  Mich. 
292,  76  N.  W.  491;  People  v.  Perriman, 
72  Mich.  184,  40  X.  W.  425.  Minn. — 
State  V.  Brown,  12  Minn.  490.  Miss. — 
Jackson  v.  State,  47  So.  502;  Day  v. 
State,  91  Miss.  239,  44  So.  813.  Mo.— 
State  v.  Olds,  217  Mo.  305,  116  S. 
W.  1080;  State  v.  Wright,  141  Mo.  333, 
42  S.  W.  934;  Ruth  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  70  Mo.  App.  190.  Mont. 
State  v.  McGowan,  36  Mont.  422,  93 
Pac.  552;  State  V.  Bloor,  20  Mont.  574, 
52  Pac.  611.  Neb.  — Eve"rs  v.  State, 
84  Xeb.  708,  121  N.  W.  1005.  Nev.— 
State  r.  Williams,  28  Nev.  395,  82  Pac. 
353.  N.  H.  —  State  v.  Greenleaf,  71 
X.  H.  606,  54  Atl.  38.  N.  J.  —  State  v. 
Hernia,  68  X.  J.  L.  299.  53  Atl.  85. 
N.  M.  — Territory  v.  Neatherlin,  13  X. 
M.  491,  85  Pac.  1044.  N.  Y.  —  Peo- 
ple v.  Gillette,  191  N.  Y.  107,  83  X. 
E.  680;  People  r.  Smith,  180  X.  Y.  125, 
72  X.  E.  931.  N.  C  — State  V.  Harri- 
son, 145  X.  C.  408,  59  S.  E.  867;  State 
r.  Kilgore,  93  N.  C.  533.  Ore.  —  State 
v.  Birchard,  35  Ore.  484,  59  Pac.  468; 
State  r.  McDaniel,  39  Ore.  161,  65  Pac. 
520.  Pa.  —  Com.  r.  Greason,  204  Pa. 
64,  53  Atl.  539.  E.  I. —  State  v.  Farr, 
29  R.  I.  72,  69  Atl.  5.  Tex.  —  Williams 
v.  State.  51  Tex.  Crim.  352,  102  S.  W. 
1147;  ^TChite  v.  State  (Tex.  Crim.),  100 
S.  W.  941;  Morris  r.  State,  39  Tex. 
Crim.  371,  46  S  W.  253.  Vt.  —  State 
v.  Stevens,  81  Vt.  454,  70  Atl.  1060. 
Wash.  —  State  V.  Van  Waters,  36  Wash. 
358,  78  Pac.  897;  State  r.  Manville,  8 
Wash.  523,  36  Pac.  470.  Wis.  — Vogel 
v.  State,  138  Wis.  315,  119  X.  W.  190; 
Schissler  P.  State,  122  Wis.  365,  99  N. 
W.  593. 

Reprimand  and  Direction  To  Disre- 
gard Equivalent  to  Withdrawal.— Stew- 
art v.  State,  88  Ark.  602,  115  S.  W. 
374. 

In  the  absence  of  an  objection  to  the 
insufficiency  of  the  court's  action,  a 
reprimand  and  a  direction  to  disregard 
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obviating  any  error  therein.84  These  statements  find  frequent  illus- 
tration in  eases  where  counsel  has  made  comments  on  facts  not  in 
evidence.85  When  one  or  more  of  the  above  mentioned  methods  of 
relief  have  been  adopted  a  reversal  will  not  ordinarily  follow.88 
But  the  fact  that  an  accused's  counsel  comments  upon  an  erroneous 
and  illegal  statement  made  by  the  state's  counsel  will  not  cure  the 
latter 's  error.87 


is    sufficient.     State   v.   Olds,   217    Mo. 
305,  116  S.  W.  1080. 

84.  Idaho. — State  v.  Eooke,  10  Idaho 
388,  79  Pac.  82.  111.  —  Quincy  Gas  & 
Elee.  Co.  v.  Baumann,  203  111.  295,  67 
N.  E.  807;  Chicago  &  A.  E.  Co.  v.  Mc- 
Donnell, 194  111.  82,  62  N.  E.  308.  Ky. 
Austin  v.  Com.,  124  Ky.  55,  98  S.  W. 
295.  La.  —  See  State  v.  Montgomery, 
121  La.  1005,  46  So.  997,  if  offer  to 
explain  seasonable.  Mass.  —  See  Com. 
v.  Maddocks,  93  N.  E.  253.  Mo.— State 
v.  Church,  199  Mo.  605,  98  S.  W.  16. 
Tex.  —  Yancy  v.  State,  48  Tex.  Crim. 
166,  87  S.  W.  693;  Vann  v.  State,  48 
Tex.  Crim.  11,  85  S.  W.   1064. 

85.  Ark.  — Boone  v.  Holder,  87  Ark. 
461,  112  S.  W.  1081.  Ind.  —  Magnuson 
v.  State,  13  Ind.  App.  303,  41  N.  E. 
545.  Kan.  —  State  v.  Francis,  64  Kan. 
664,  68  Pac.  66,  where  it  was  said  that 
the  refusal  of  an  instruction  was  er- 
roneous. Ky.  —  Hurst  v.  Williams,  31 
Ky.  L.  Bqp.  658,  102  S.  W.  1176;  Hous- 
ton v.  Kidwell,  7  Ky.  L.  Kep.  201 
(where  it  was  said  that  the  jury  should 
have  been  discharged  on  request). 
La. —  State  v.  Williams,  116  La.  61, 
40  So.  531.  See  State  V.  Thompson, 
106  La.  362,  30  So.  895.  Mich.  —  See 
Martin  v.  Fisher,  143  Mich.  462,  107 
N.  W.  86.  Mo.  — Neff  v.  Cameron,  213 
Mo.  350,  111  S.  W.  1139,  127  Am.  St. 
Eep.  606,  18  L.  E.  A.  (N.  S.)  320.  See 
Jones  v.  Murray,  167  Mo.  25,  66  S. 
W.  981.  N.  Y.  — People  v.  Wolf,  183 
N.  Y.  464,  76  N.  E.  592;  Halpern  v. 
Nassau  Elect.  E.  Co.,  16  App.  Div.  90, 
45  N.  Y.  Supp.  134.  Tex.  —  Attaway 
v.  State,  41  Tex.  Crim.  395,  55  S.  W. 
45. 

Court  on  Own  Motion  Should  Check 
Any  Departure  From  Evidence.  —  State 
V.  Duncan  (S.  C.);  68  S.  E.  684. 

For  highly  improper  language  a  mis- 
trial should  be  declared,  on  motion. 
Ivey  v.  State,  113  Ga.  1062,  39  S.  E. 
423,  54  L.  E.  A.  959. 

86.  Ark.  —  Eedd  v.  State,  65  Ark. 
475,   47    S.    W.    119.      Cal.  —  People   V. 
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Craig,  152  Cal.  42,  91  Pac.  997;  People  V. 
Willard,  150  Cal.  543,  89  Pac.  124.  Ga. 
Brooks  v.  State,  134  Ga.  784,  68  S.  E. 
504;  Hunter  v.  State,  133  Ga.  78,  65 
S.  E.  154.  Ky.  — Eiggs  v.  Com.,  103 
Ky.  610,  45  S.  W.  866,  where  the  re- 
marks were  corrected  by  the  court. 
La.  —  State  v.  Montgomery,  121  La. 
1005,  46  So.  997;  State  v.  Gordon,  115  La. 
571,  39  So.  625  (an  instruction).  Mass. 
Com.  v.  Cunningham,  104  Mass.  545,  an 
instruction.  Mich.  —  People  v.  Stewart, 
127  N.  W.  816  (correction  by  the 
court);  People  v.  Bedell,  127  N.  W. 
33;  People  v.  Pope,  108  Mich.  361,  66 
N.  W.  213  (instruction).  Mo.  — State 
v.  McMullin,  170  Mo.  608,  71  S.  W. 
221,  a  mild  rebuke  in  the  absence  of 
a  request  for  a  more  pointed  repri- 
mand. Neb.  —  Argabright  v.  State,  62 
Neb.  402,  87  N.  W.  146,  instruction. 
N.  J.  — State  v.  Hernia,  68  N.  J.  L. 
299,  53  Atl.  85,  instruction.  N.  Y. — 
People  v.  Week,  123  App.  Div.  328, 
107  N.  Y.  Supp.  968.  Ohio.  — Davis 
v.  State,  20  Ohio  C.  C.  430,  instruc- 
tion. Tex.  —  Jackson  v.  State,  56  Tex. 
Crim.  28,  117  S.  W.  990  (admonition 
of  counsel  and  an  oral  instruction  in 
the  absence  of  a  request  for  additional 
instructions  in  writing) ;  Glascow  V. 
State,  50  Tex.  Crim.  635,  100  S.  W. 
933;  Franks  v.  State,  48  Tex.  Crim. 
211,  87  S.  W.  148  (admonition  of  coun- 
sel in  the  absence  of  a  request  for 
special  instructions).  Wash.  —  State  v. 
Churchill,  52  Wash.  210,  100  Pac.  309. 

Buling  out  of  objectionable  remarks 
held  sufficient  to  cure  the  error  in  their 
use  in  the  absence  of  a  request  for 
a  special  charge.  Morris  v.  State,  43 
Tex.  Crim.  289,  65  S.  W.  531. 

Admonition  of  jury  held  insufficiently 
pointed.  Gaston  v.  State  (Ark.),  128 
S.  W.  1033. 

Error  Cured  by  Reprimand  and  In- 
struction.—Battle  v.  State,  105  Ga.  703, 
32  S.  E.  160. 

87.     Harville.  v.  State,  57  Tex.  Crim. 
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The  sustaining  of  an  objection  to  improper  argument  is  often  regard- 
ed a  sufficient  correction  of  the  error.88 
'     6.  Making  Up  Record  for  Appeal.  —  Argument  of  counsel89  and  re- 


486,   123   S.   W.   1109,   Ramsey,  J.,   dis- 
senting. 

88.  U.  S.— Kellogg  r.  United  States, 
103  Fed.  200,  43  C.  C.  A.  179,  where 
the  prosecutor  conceded  the  remarks 
improper.  111.  —  RicUardson  v.  Nelson, 
221  111.  254,  77  N.  E.  583,  affirming  123 
111.  App.  550;  Matthews  v.  Granger. 
196  111.  164,  63  N.  E.  658;  Swift  & 
Co.  V.  Rutkowski,  182  111.  18,  54  N. 
E.  1038,  affirming  82  111.  App.  108;  Illi- 
nois Cent.  R.  Co.  r.  Beebe,  69  111.  App. 
363,  affirmed,  174  111.  13,  50  N.  E.  1019, 
66  Am.  St.  Rep.  253,  43  L.  R.  A.  210. 
Mo. —  State  v.  Rodman,  173  Mo.  681, 
73  S.  W.  605.  Vt.  — State  V.  Stevens, 
81  Vt.  454,   70  Atl.  1060. 

In  Quincy  Gas  &  Elec.  Co.  v.  Bau- 
mann,  203  111.  295,  67  X.  E.  807,  coun- 
sel attacked  corporations  generally. 
"The  court  thereupon  addressed  the 
speaker,  saying,  'Do  you  mean  by  your 
remarks  to  the  jury  that  the  fact  that 
the  defendant  in  this  case  is  a  cor- 
poration should  make  any  difference  in 
the  verdict  in  this  case?'  to  which 
he  replied,  'No;  a  thousand  times 
no.'  "  This  "had  the  effect  of  end- 
ing the  objectionable  remarks,  and  the 
action  of  the  court,  fairly  interpreted, 
was  one  sustaining  the  objection  of 
counsel,  if  he  can  be  said  to  have  prop- 
erly presented  an  objection."  But  see 
Peoria,  B.  &  C.  Tract.  Co.  v.  Vance, 
234  111.  36,  84  N.  E.  607;  Chicago  &  A. 
R.  Co.  r.  Scott,  232  111.  419,  83  X.  E. 
938;  Douk  Bros.  Coal  &  C.  Co.  r.  Teth- 
erton,  128  111.  App.  256;  McKenna  v. 
McKcnna,  118  El.  App.  240;  Illinois 
Cent.  R.  Co.  v.  Seitz,  111  111.  App.  242; 
Illinois  Cent.  R.  Co.  v.  Souders,  79  111. 
App.  41;  Andrews  V.  Chicago,  M.  & 
H.  P.  R.  Co.,  96  Wis.  348,  71  N.  W. 
372. 

Compare  Samberg  v.  Knights  of  the 
Modern  Maccabees,  158  Mich.  568,  123 
N.  W.  25  (where  the  court  in  sustain- 
ing the  objection  declared  the  argu- 
ment improper,  and  it  was  said  this 
was  sufficient  to  cure  the  error  in  the 
absence  of  a  request  for  further  in- 
structions); Lee  v.  Hammond,  114  Wis. 
550,  90  N.  W.  1073  (where,  however, 
the  court  in  sustaining  the  objection 
remarked  that  there  was  no  evidence 
as    a  basis    for   the    argument).     To    a 
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similar  effect,  see  Louisville,  H.  &  St. 
L.  R.  Co.  r.  McDonald,  33  Ky.  L.  Rep 
762,  111  S.  W.  289. 

89.     Ariz.  —  Dickson   v.    Territorv,    6 
Ariz.    199,    56    Pac.   971.      Ark.  —  Over- 
ton   v.    Stated 7    Ark.    60,    20    S     W 
590.     Cal.  — Sutliff  p.   Seidenberg,   132 
Cal.  63,  64  Pac.  131,  469.     Colo.  —  Pa- 
cific Mut.  Life  Ins.  Co.  v.  Van  Fleet,  107 
Pac.  1087;   Hurd  v.  Atkins,  1  Colo.  App 
449,  29  Pac.  528.     HI.  —  Chicago  B.  &  Q. 
R.   Co.   V.  Reisch   &  Bros.,  247  111    350 
93   N.  E.  3S3;  Collins  v.  People,  194  111! 
506,  62  N.  E.  902;  Goldstein  v.  Smiley 
168  111.  438,  48  N.  E.  2C3;  North  Chi- 
cago St.  R.  Co.  v.  Cotton,  140  111.  486 
29    N.    E.   899;    Clark   v.    Hemmineson 
132  111.  App.  619;   Mueller  v.  Kinkead, 
113  111.  App.  132.    Ind.  — Reed  v.  State, 
146    Ind.    41,    46    N.    E.    135;    Forsythe 
r.  Kreuter,  100  Ind.  27.     la.  — State  v. 
Steen,    125    Iowa    307,    101    N.    W.    96; 
Kinney    v.    MeFaul,    122    Iowa   452,    98 
N.  W.  276;   State  v.  Sale,  119  Iowa  1, 
92  N.  W.  680,  95  N.  W.  193;   State  v. 
Bigelow,  101  Iowa  430,   70  N.  W.  600. 
Ky-  —  Kammerer    v.    Com.,    131    S.    W. 
486;  Kentucky  Wagon  Mfg.  Co.  v.  Du- 
ganies,    113    S.    W.    128;    Illinois    Cent. 
R.   Co.   r.   Josev's  Admr.,   110  Ky.   342, 
61    S.    W.    703,    96    Am.    St.    Rep.    455, 
54  L.   R.    A.   78;    Sampson   v.    Com.,   26 
Ky.   L.   Rep.   661,   82   S.    W.    384;    Say- 
lor    v.    Com.,    22    Ky.    L.    Rep.    472,    57 
S.    W.    614;    Herman   v.    Brown,    7   Ky. 
L.  Rep.   377.     La.  —  State  V.  Washing- 
ton, 124  La.  708,  50  So.  660.     Mich. — 
People   v.  Baker,  112  Mich.  211,  70  N. 
W.   431;    Farrand   V.   Aldrich,   85   Mich. 
593,   48   N.   W.   628;    Welch   v.   Palmer, 
So  Mich.  310,  48  N.  W.  552.     Minn. — 
Youngquist   V.   R.   Co.,   114   N.   W.   259. 
Miss. —  Walton  r.  State,  87  Miss.  296, 
39  So.  689.     Mo.  —  Sperrv  r.  Hurd,  132 
S.  W.  66;   State  r.  McCarver,  194  Mo. 
717,  92   S.  W.  684;   State  v.  Price,  186 
Mo.  140,  84  S.  W.  920;  State  v.  Brown, 
181    Mo.   192.    79   S.   W.    1111;    State   v. 
Gatlin,  170  Mo.  354,  70  S.  W.  885;  State 
v.   Taylor,   98   Mo.    240,    11    S.   W.   570; 
State  V  McDaniel,  94  Mo.  301,  7  S.  W. 
634;  James  v.  Kansas  City,  85  Mo.  App. 
20;   Havens  v.  Lawton,  49  Mo.  App.  1. 
N.  H.  —  Farnham   r.   Anderson,   76  Atl. 
191.     N.  M.  — Territory  v.  Hicks,  6  N. 
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yl. 596,  30  Pac.  872.  N.  Y.  —  Alden 
v.  Eobinson,  98  N.  Y.  Supp.  675;  Peo- 
ple V.  Loomis,  76  App.  Div.  243,  78 
N.  Y.  Supp.  578;  Murphy  v.  Hopper, 
75  App.  Div.  606?  78  N.  Y.  Supp.  657. 
N.  C.  —  State  V.'  Caveness,  78  N.  C. 
484.  Ore.  — Trickey  v.  Clark,  50  Ore. 
516,  93  Pac.  457.  Pa.  — Guckavan  v. 
Lehigh  Tract.  Co.,  203  Pa.  521,  53  Atl. 
351;  Com.  v.  Zappe,  153  Pa.  498,  26 
Atl.  16.  S.  C  — Brown  v.  Atlantic 
Coast  Line  E.  Co.,  69  S.  E.  510.  S. 
D.  — Morris  v.  Hubbard,  14  S.  D.  525, 
86  N.  W.  25.  Tex.  — Eivers  v.  State 
(Tex.  Crim.),  132  S.  W.  771;  Powell 
v.  State  (Tex.  Crim.),  131  S.  W.  590; 
Tinsley  v.  State,  52  Tex.  Crim.  91,  106 
S.  W.  347;  Johns  v.  State,  47  Tex. 
Crim.  161,  83  S.  W.  198;  McCoy  V. 
State  (Tex.  Crim.),  73  S.  W.  1057. 
Va.  — Norfolk  &  W.  E.  Co.  v.  Shott, 
92  Va.  34,  22  S.  E.  811.  Wash. — 
Shoemaker  v.  Mill  Co.,  27  Wash.  637, 
68  Pac.  380;  Eichardson  v.  Carbon  Hill 
Coal   Co.,  10  Wash.  648,  39  Pac.  95. 

Effect  of  Offender's  Promise  Not  To 
Travel  Outside  Record.  —  In  Kinney  v. 
McFaul,  122  Iowa  452,  98  N.  W.  276, 
appellant's  attorney  claimed  that  he 
"was  induced  to  forego  having  the 
argument  taken  down  in  shorthand  by 
the  promise  of  his  antagonist  to  the  re- 
porter that  he  would  be  good,  and  not 
go  outside  of  the  record."  The  court 
said:  "If  so,  counsel  agreed  to  do 
and  omit  no  more  or  less  than  the  law 
exacted  of  him  as  an  officer  of  the 
court,  and  the  effect  of  excusing  the 
reporter  merely  waived  having  such  a 
record  made  as  to  enable  this  court 
to  pass  on  the  question  raised." 

Bill  of  Exceptions  Held  Sufficient. — 
In  Texas,  rule  41  of  the  district  courts 
(67  S.  W.  xxiii)  "provides  that  the 
court  will  not  be  required  to  wait  for 
objections  to  be  made  when  the  rules 
as  to  arguments  are  violated,  but, 
should  they  not  be  noticed  and  corrected 
by  the  court,  opposing  counsel  may  ask 
leave  of  the  court  to  rise  and  present 
his  point  of  objection."  In  St.  Louis 
S.  W.  E.  Co.  v.  Boyd,  40  Tex.  Civ. 
App.  93,  88  S.  W.  509,  appellant's  bill 
of  exceptions  showed  that  it  called  the 
attention  of  the  court  below  to  the  lan- 
guage of  counsel  complained  of,  and 
that  it  duly  objected  to  such  language, 
and    the   bill    of    exceptions   was   prop- 
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erly  approved  by  the  judge;  and  this, 
it  was  said,  was  sufficient  to  properly 
present  the  question  raised  by  the  ob- 
jection for  revision.  But  in  Dulin  V. 
State  (Tex.  Crim.),  131  S.  W.  1105,  a 
requested  charge  to  disregard  certain 
statements  of  the  county  attorney  was 
refused  and  there  was  nothing  to  show 
that  the  county  attorney  made  this 
statement  except  the  statement  in  the 
refused  charge.  It  was  said  that  the 
question  was  not  properly  presented  for 
review. 

The  practice  of  sending  up  lingl* 
and  detached  statements  does  not  gen- 
erally aid  materially  in  determining 
whether  there  should  be  a  reversal.  In 
re  DuBois  (Mich.),  128  N.  W.  1092. 

In  Oklahoma  it  is  said  that  "Im- 
proper remarks  made  by  a  county  at- 
torney in  his  argument  to  the  jury  must 
be  incorporated  in  the  case-made  and 
certified  to  by  the  trial  judge  before 
they  can  be  considered  upon  appeal. 
Such  remarks  cannot  be  presented  by 
affidavits  unless  it  appears  from  th© 
record  that  counsel  for  the  defendant 
requested  the  trial  judge  to  have  such 
remarks  taken  down  by  the  stenogra- 
pher, in  order  that  he  might  incor- 
porate such  remarks  and  his  objec- 
tions thereto  in  the  record;  and  the 
court  refused  to  have  this  done.  In 
that  event  only  can  such  remarks  be 
presented  to  this  court  upon  appeal  by 
affidavit."  Lamm  v.  State  (Okla.),  Ill 
Pac.  1002.  To  a  similar  effect  see 
Saunders  v.  State  (Okla.),  Ill  Pac.  965, 
969. 

90.  Wetz  v.  Wetz,  27  Tex.  Civ.  App. 
597,  66  S.  W.  869. 

In  Northern  Pac.  E.  Co.  v.  Myers- 
Parr  Mill  Co.,  54  Wash.  447,  103  Pac. 
453,  an  action  to  recover  damages  for 
standing  timber  alleged  to  have  been 
cut  and  removed  from  plaintiff's  right 
of  way,  the  court  said:  "Appellant's 
first  contention  is  that  the  trial  court 
erred  in  refusing  to  permit  its  coun- 
sel to  address  the  jury  on  the  value  of 
the  timber  taken,  and  in  limiting  the 
argument  to  a  discussion  of  the  number 
of  feet  of  timber  cut.  We  are  unable 
to  find  that  the  record  shows  any  such 
refusal.  It  reads  as  follows:  'Jury 
excused  temporarily.  The  Court:  I 
Bhall    instruct    the    jury    in    this    case 
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er91  bill  of  exceptions,92  affidavit,93  or  case  made,94  as  the  local  prac- 
tice requires,95  and  a  mere  recital  in  a  motion  for  a  new  trial  is  insuf- 
ficient, since  this  is  no  evidence  that  the  remarks  complained  of  were 
used,96  although  it  may  be  necessary  that  improper  argument  be  in- 


to find  a  verdict  for  the  plaintiff. 
The  only  matter  counsel  may  discuss 
to  the  jury  is  as  to  the  number  of  feet 
cut,  and  as  to  •whether  or  not  plain- 
tiff is  entitled  to  treble  damages.  (Ob- 
jection by  defendant.  Exception  re- 
served.) '  .  .  .  Nowhere  does  it  ap- 
pear that  appellant's  attorney  specific- 
ally asked  permission  to  discuss  the 
value  of  the  timber,  that  he  was  de- 
nied such  privilege,  or  that  he  ac- 
tually attempted  its  discussion  and  wh 
interrupted  by  the  trial  court  or  coun- 
sel for  the  respondent.  If  by  the  state- 
ment made  appellant  understood  that 
the  trial  court  intended  to  prevent 
any  discussion  of  value,  it  should  have 
made  a  direct  request  for  permission 
to  address  the  jury  on  that  subject. 
Had  it  done  so,  its  request  would  un- 
doubtedly have  been  granted.  If  not, 
the  court's  refusal  could  then  have 
been  made  to  affirmatively  appear  in 
the  statement  of  facts.  On  the  record 
before  us  we  cannot  consider  this  as- 
signment; there  being  nothing  to  show 
that  the  appellant's  counsel  did  not  in 
fact  discuss  to  the  jury  the  question 
of  value." 

91.  State  v.  Washington,  124  La. 
708,  50  So.  660. 

92.  111.  —  Chicago,  B.  &  Q.  R.  Co. 
v.  P.  Beisch  &  Bros.,  247  111.  350,  93 
N.  E.  383;  Clark  V.  People,  224  111. 
554,  79  N.  E.  941;  Daxanbeklar  V. 
People,  93  111.  App.  553.     Ind.  —  Heath 

-ate,  173  Ind.  296,  90  N.  E.  310 
(citing  many  local  cases);  Eeed  V. 
State,  147  Ind.  41,  46  N.  E.  135.  Ky. 
Harmon  v.  Com.,  130  S.  W.  787;  Knox- 
ville  Nursery  Co.  v.  Com.,  108  Ky. 
6,  55  S.  W.  691;  Tavlor  V.  Com.,  28 
Ky.  L.  Eep.  1348,  92  S.  W.  292.  La. — 
State  v.  Johnson,  53  So.  702;  State  v. 
Spurling,  115  La.  789,  40  So.  167.  Me. 
State  r.  Martel,  103  Me.  63,  68  Atl. 
454.  Mo.  — State  r.  Jeffries,  210  Mo. 
302,  109  S.  W.  614;  State  r.  Zorn,  202 
Mo.  12,  100  S.  W.  591;  State  v.  Mc- 
Carver,  194  Mo.  717,  92  S.  W.  684; 
Edger  r.  Kupper,  110  Mo.  App.  280, 
85  S.  W.  949.  Neb.  —  Hamblin  v.  State, 
81  Neb.  148,  115  N.  W.  850;  Connolly 
r.  State,  74  Neb.  340,  104  N.  W.  754. 
Okla. —  Gann    v.    Ball,    110   Pac.    1067. 


Tex.  —  McCoy  v.  State  (Tex.  Crim.), 
73  S.  W.  1057;  Moore  v.  State  (Tex. 
Crim.),  70  S.  W.  89;  Garrett  v.  State, 
37  Tex.  Crim.  198,  38  S.  W.  1017,  39 
S.  W.  108;  Penn  v.  State,  36  Tex. 
Crim.  140,  35  S.  W.  973. 

"The  appellant  excepted  to  the  state- 
ment, and  contends  here  that  the  con- 
duct of  the  prosecution  was  so  preju- 
dicial that  the  trial  court  should  have 
granted  a  new  trial.  But  if  the  remark 
was  prejudicial — a  question  we  do  not 
decide — we  think  the  appellant  has  not 
brought  it  here  for  review.  The  remedy 
to  correct  misconduct  of  counsel  is  to 
move  the  trial  court  to  act  in  the  mat- 
ter, and  except  to  its  refusal  so  to  do 
if  it  does  so  refuse;  it  is  not  enough 
merely  to  except  to  the  supposed  mis- 
conduct. State  v.  Began,  8  Wash.  506, 
36  Pac.  472;  State  V.  Bailey,  31  Wash. 
89,  71  Pac.  715."  State  v.  VanWaters, 
36  Wash.  358,  78  Pac.  897. 

Where  "the  showing  of  misconduct 
in  argument  was  wholly  by  affidavit, 
and  the  trial  court  made  no  express  find- 
ing as  to  what  was  said,  it  is  doubt- 
ful if  the  record  .  .  .  presents  any 
question  for  our  consideration,  but  in 
any  event,  as  the  trial  court  over- 
ruled the  motion  for  a  new  trial,  we 
must  assume  that  he  found  the  truth 
to  be  as  stated  in  the  affidavit." 
Bowell  v.  Draper  (Iowa),  129  N.  W. 
54,  per  Deemer,  C.  J. 

93.  State  v.  Brower,  75  Kan.  823,  88 
Pac.  884. 

94.  Gann  v.  Ball  (Okla.),  110  Pac. 
1067. 

95.  Under  the  Maine  statute  a  new 
trial  must  be  sought  by  motion  and 
not  by  exceptions,  where  the  trial  court 
has  sustained  objections  to  improper 
argument  and  has  done  what  was  proper 
toCremove  its  prejudicial  effect.  State 
V.  Martel,  103  Me.  63,  68  Atl.  454, 
citing  many  local  cases. 

96.  la.  —  Nelson  r.  Chicago,  M.  k 
St.  P.  B.  Co..  77  Iowa  405,  42  N.  W. 
335  Ky.  —  Kammerer  v.  Com.,  131  S. 
W  486;  Paducah  E.  &  L.  Co.  v.  Bell's 
Admr.,  27  Ky.  L.  Eep.  428,  85  S.  W 
o16  Mo.  —  Sperry  r.  Hurd,  132  S.  W. 
66;    Kinder    V.    Pope,    106    Mo.    App. 
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corporated  in  a  motion  for  new  trial.97  The  fact  that  improper  re- 
marks were  made  in  argument  and  that  an  objection  was  made  and 
an  exception  taken  to  an  adverse  ruling  thereon,  or  to  a  refusal  to 
instruct  or  grant  any  other  requested  relief,  must  be  shown  in  au- 
thentic form  and  not  by  statements  in  motions  and  affidavits  filed 
subsequent  to  the  verdict.98 

III.  IN  APPELLATE  COURTS.  — As  a  rule  a  litigant  is  entitled 
to  oral  argument  before  an  appellate  tribunal,99  although  the  exer- 


536,  80  S.  W.  315.  Tex.  — Rivera  v. 
State  (Tex.  Crim.),  132  S.  W.  771; 
Powell  v.  State  (Tex.  Crim.),  131  S. 
W.  590. 

Though  language  not  in  stenogra- 
pher's minutes,  if  taken  down  by  coun- 
sel and  certified  by  judge  who  tried 
the  case,  it  is  properly  before  an  ap- 
pellate court  for  consideration.  Louis- 
ville &  N.  E.  Co.  v.  Payne,  138  Ky. 
274,  127  S.  W.  993. 

97.  Cal.  —  People  v.  Sansome,  98 
Cal.  235,  33  Pac.  202.  la.  — Grier  v. 
Johnson,  88  Iowa  99,  55  N.  W.  80. 
Kan.  — State  v.  Brower,  75  Kan.  823, 
88  Pac.  884.  Ky.  — Eisner  v.  Com.,  133 
Ky.  11,  117  S.  W.  318;  Stinson  v.  Com., 
29  Ky.  L.  Eep.  733,  96  S.  W.  463.  Mo. 
State  v.  Thavanot,  225  Mo.  545,  125 
S.  W.  473;  State  v.  Miles,  199  Mo. 
530,  98  S.  W.  25;  State  v.  Pyscher, 
179  Mo.  140,  77  S.  W.  836;  State  V. 
Kyle,  177  Mo.  659,  76  S.  W.  1014.  Neb. 
Walrath  v.  State,  8  Neb.  80.  Tex. — 
Whiteside  v.  State,  42  Tex.  Crim.  151, 
58  S.  W.  1016. 

"In  making  such  a  motion  the 
grounds  relied  upon  should  be  stated, 
and  the  attention  of  the  court  called 
to  them  at  the  time,  and  the  bill  of 
exceptions  should  show  that  such  was 
the  fact,  or  the  order  will  not  be  re- 
viewed on  appeal.  This  is  a  well-set- 
tled rule,  where  a  motion  in  arrest  of 
judgment  has  been  made  and  denied  in 
a  criminal  case  (People  v.  Dick,  37  Cal. 
277);  and  also  where  a  motion  for  non- 
suit has  been  made  and  denied  in  a 
civil  case  (Coffey  v.  Greenfield,  62  Cal. 
602;  Shain  V.  Forbes,  82  Cal.  577,  23 
Pac.  198) ;  and  we  think  it  equally  ap- 
plicable to  a  motion  for  new  trial  in 
a  criminal  case.  Here  the  bill  of  ex- 
ceptions fails  entirely  to  show  that  the 
alleged  error  under  review  was  stated 
as  a  ground  of  the  motion  for  new 
trial,  or  that  the  attention  of  the  court 
below  was  in  any  way  called  to  it; 
and   it  must   therefore  be  regarded   as 


waived."     People  v.  Sansome,  98  Cal. 
235,  33  Pac.  202. 

98.  U.  S.  — Cudahy  Pack.  Co.  v. 
Skoumal,  125  Fed.  470,  60  C.  C.  A. 
306.  Ark.  —  Skaggs  v.  State,  88  Ark. 
62,  113  S.  W.  346.  Ind.  —  Heath  v. 
State,  173  Ind.  296,  90  N.  E.  310,  citing 
many  local  cases.  Mo.  —  Edger  v.  Kup- 
per,  110  Mo.  App.  280,  85  S.  W.  949. 
Tex.  —  Brooks  r.  State  (Tex.  Crim.), 
45  S.  W.  488;  Anderson  r.  State,  38  Tex. 
Crim.  34,  44  S.  W.  824;  Stewart  V. 
State  (Tex.  Crim.),  40  S.  W.  499. 

99.  Colo.  — Bullock  v.  McGerr,  23 
Pac.  980.  la.  —  Citizens'  Bank  v.  John- 
sen,  107  Iowa  365,  77  N.  W.  1046.  Wis. 
State  v.  Huegin,  110  Wis.  189,  85  N.  W. 
1046,  62  L.  E.  A.  700. 

See,  for  a  discussion  of  questions  re- 
lating to  hearing  and  rehearing  in  ap- 
pellate courts,  this  volume,  pp.  400-408. 

There  is  no  "sufficient  reason  for  the 
allowance  of  oral  argument  in  the  char- 
acter of  the  questions  involved;  nor  in 
the  solicitude  of  appellants'  counsel  to 
repel  in  that  form  suggestions  in  the 
briefs  of  counsel  for  appellee  question- 
ing the  propriety  of  the  application  for 
the  allowance  of  the  appeal,  as  we 
perceive  no  ground  calling  for  defense 
from  imputation  in  that  regard."  As- 
pen Min.  &  Smelt.  Co.  v.  Billings,  150 
U.  S.  31,  14  Sup.  Ct.  4,  37  L.  ed.  986. 

The  supreme  court  of  Iowa  will  never 
decide  questions  upon  which  it  does  not 
have  arguments  upon  both  sides,  except 
when  there  exists  an  absolute  necessity 
for  its  decision.  McKern  v.  City  of 
Albia,  69  Iowa  447,  29  N.  W.  421. 

In  Indiana,  upon  the  transfer  of  a 
cause  to  the  supreme  court  from  the 
appellate  court,  there  is  no  right  to  oral 
argument,  and  the  fact  that  oral  argu- 
ment is  heard  on  motion  of  the  court 
for  its  own  purposes,  in  the  absence  of 
two  of  its  members,  cannot  be  com- 
plained of.  Eamsey  v.  Hicks  (Ind.),  92 
N.  E.  164. 


Vol.  II 


ARGUMENTS 


853 


cise  of  the  privilege  is  subject  to  reasonable  regulations.1  And  in 
fact  this  whole  matter  is  governed  largely  by  rules  of  court,  which 
must  be  consulted.2  Thus  to  secure  an  oral  argument,  on  appeal,  a 
proper  request  may  be  required3  in  proper  time.4  Counsel  should 
not  address  disrespectful  remarks,  in  argument,  to  the  members  of 
the  appellate  court,5  nor  refer  in  a  derogatory  way  to  apposing  coun- 
sel,6 nor  go  outside  of  the  record  to  state  facts  which  he  claims  im- 


In  Washington  it  is  provided  by  stat- 
ute that  a  petition  for  a  rehearing  shall 
itself  be  the  argument  therefor,  and 
counsel  will  not  be  permitted  to  argue 
the  application  for  rehearing  orally. 
Thompson  v.  Huron  Lumb.  Co.,  4  Wash. 
600,  30  Pac.  741,  31  Pac.  25. 

1.  Bullock  r.  MeGerr  (Colo.),  23  Pac. 
980. 

2.  In  Chicago  V.  Greer,  9  Wall.  (U. 
S.)  726,  19  L.  ed.  769,  the  court  spoke 
of  the  necessity  for  oral  argument  or  a 
brief. 

There  is  no  rule  of  court  or  principle 
of  law  which  prevents  complainants 
from  assuming  a  ground  in  argument, 
in  the  appellate  court,  which  was  not 
suggested  in  the  court  below;  though 
such  a  course  may  be  productive  of 
much  inconvenience  and  of  some  ex- 
pense. Watts  v.  Waddle,  6  Pet.  (U. 
S.)  389,  402,  8  L.  ed.  437. 

In  Illinois  if  an  appellant  desires  to 
urge  a  certain  point  as  ground  for  re- 
versal in  the  supreme  court  he  should 
state  the  same  in  his  opening  argu- 
ment so  as  to  give  the  appellee  an  op- 
portunity to  answer,  but  if  error  is 
specially  assigned  as  to  this  matter, 
the  supreme  court  will  notice  it.  Pur- 
ington  v.  Akhurst,  74  111.  490. 

In  Iowa  a  party  conceding  the  cor- 
rectness of  the  decree  of  the  lower 
court  in  a  certain  respect,  in  his  open- 
ing argument,  is  precluded  from  pre- 
senting a  different  claim  in  his  reply 
argument.  Dashner  v.  Dashner,  142 
Iowa  348,  120  N.  W.  975. 

Where  the  judges  differ  in  opinion  a 
submission  on  briefs  will  be  set  aside 
and  an  oral  argument  ordered.  Louis- 
iana v.  New  Orleans,  131  U.  S.  App. 
CCI. 

Arguments  Must  Be  Made  on  Same 
Call  of  the  Docket.  —  One  party  will 
not  be  allowed  to  argue  a  cause  orally 
upon  the  first  call  of  the  docket,  and 
the  other  on  the  second.  Comstock  v. 
Hitt,  40  HI.  121. 


In  the  United  States  Supreme  Court 
oral  argument  is  not  allowed  on  mo- 
tion to  dismiss  appeals  or  writs  of  error. 
Carey  v.  Houston  &  Tex.  Cent.  K.,  150 
U.  S.  170,  14  Sup.  Ct.  63,  37  L.  ed.  1041. 

3.  Under  the  Colorado  Practice. — 
Great  Western  R.  Co.  r.  Aekroyd,  44 
Colo.  454,  98  Pac.  726;  Butler  v.  Rock- 
well, 17  Colo.  290,  29  Pac.  458,  17  L.  R. 
A.  611. 

4.  Butler  v.  Rockwell,  17  Colo.  290, 
29  Pac.  458,  17  L.  R.  A.  611;  Bullock 
r.  MeGerr  (Colo.),  23  Pac.  980;  Smith 
r.  Biesaida  (Ind.),  90  N.  E.  1009; 
Rownd  v.  State,  152  Ind.  39,  52  N.  E. 
305,  51   N.  E.  914. 

In  Glenn  V.  Fant,  124  U.  S.  123,  8 
Sup.  Ct.  398,  31  L.  ed.  352,  it  was  said 
that  where  a  stipulation  binds  the  par- 
ties to  submit  the  cause  without  argu- 
ment, if  there  is  nothing  which  re- 
quires this  to  be  done  at  any  particu- 
lar time,  its  terms  will  be  fulfilled  if 
the  submission  is  made  when  the  case 
is  reached  in  its  order. 

5.  New  Orleans  v.  Gaines,  138  U.  S. 
595,  11  Sup.  Ct.  428,  34  L.  ed.  1102. 

Any  remark  from  which  the  inference 
can  be  drawn  that  one  rule  of  law  will 
be  applied  in  determining  the  rights  of 
one  race  or  nationality,  and  a  different 
one  in  determining  other  persons' 
rights,  is  disrespectful  and  may  be  pun- 
ished by  rebuke  or  by  striking  the 
argument  from  the  files.  Sax  v.  Drake, 
69  Iowa  760,  28  N.  W.  423. 

6.  Kneeland  r.  American  Loan,  etc. 
Co.,  138  U.  S.  509,  11  Sup.  Ct.  426,  34 
L.  ed.  1052;  Knight  r.  Hawkeye  L.  &  B. 
Co.,  121  Iowa  74,  95  N.  W.  273. 

Scandalous  Argument  Stricken  Only 
in  Extreme  Case.  —  Though  the  su- 
preme court  has  an  undoubted  power  to 
strike  out  a  scandalous  argument,  dis- 
cretion will  be  exercised  in_  using  it, 
and  save  in  an  extreme  case  it  will  not 
be  used  in  such  a  way  as  to  defeat 
ultimate  justice.  Knight  V.  Hawkeye 
L.  &  B.  Co.,  121  Iowa  74,  95  N.  W. 
273. 
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peach    the    judicial    conduct    of    the    judge    who    tried    the    case.7 

An  oral  argument  may  be  waived  on  certain  conditions,8  and  under 
some  circumstances  will  be  deemed  to  have  been  waived.9 

A  reargument  of  a  case  may  be  ordered  under  certain  circumstances  ;10 
nor  will  a  reargument  of  a  case,  in  which  a  decision  has  been  made, 
be  ordered  after  the  expiration  of  the  term  at  which  the  judgment 
was  rendered  j11  nor  will  the  court  allow  a  reargument  of  a  point  al- 
ready decided  at  the  same  term  in  another  case.12 

Written  Arguments.  —  As  to  the  necessity  for  and  the  sufficiency  of 
written  arguments  reference  is  made  to  another  title  of  this  work.13 

Waiver  of  Errors. —  Failure  to  argue  a  question  on  appeal  either  or- 
ally or  in  appellant's  brief  will  be  deemed  a  waiver  thereof,  and  it 
will  not  be  considered.14 


7.  Paine  V.  Frost,  67  Iowa  282,  25 
N.  W.  243. 

8.  Orion  Knitting  Mills  v.  U.  S.  Fi- 
delity &  G.  Co.,  136  N.  C.  255,  48  S.  E. 
652. 

9.  U.  S.  —  Duvall  v.  United  States, 
154  U.  S.  (Appendix)  548,  14  Sup.  Ct. 
1162,  18  L.  ed.  252.  Cal.  —  Philbrook 
v.  Newman,  148  Cal.  172,  82  Pac.  77l>. 
Colo.  —  Butler  v.  Kockwell,  17  Colo. 
290,  29  Pac.  458,  17  L.  E.  A.  611. 

10.  Baxter  v.  McDonnell,  154  N.  Y. 
432,  48  N.  E.  816. 

In  South  Carolina,  if  it  appears  that 
on  the  hearing  of  a  case  before  the 
supreme  court  three  justices  only  were 
present,  and  there  is  a  conflict  in  opin- 
ion, a  reargument  is  necessary.  Tindall 
v.  Columbia  Mills  Co.  (S.  C),  67  S.  E. 
908. 

In  Massachusetts,  except  for  peculiar 
reasons,  the  court  will  not  hear  reargu- 
ment on  questions  of  law  which  have 
been  heard  and  decided  before  the  full 
court  at  an  earlier  stage  of  the  same 
case.  Wall  v.  Old  Colony  Trust  Co.,  177 
Mass.  275,  58  N.  E.  1015,  citing  many 
local  cases. 

Written  Argument  Ordered.  —  Eay- 
mond  v.  Yarrington,  96  Tex.  443,  72  S. 
W.  580,  73  S.  W.  800,  97  Am.  St.  Eep. 
914,  62  L.  E.  A.  962. 

The  Court  May  Order  Eeargument 
on  Its  Own  Motion.  —  Brown  v.  Aspden, 
14  How.  (U.  S.)  25,  14  L.  ed.  311. 

Death  of  Justices.  —  In  cases  of  great 
public  importance  where  the  personnel 
of  the  bench  is  materially  changed  by 
death  of  justices  who  heard  the  first 
argument  and  appointment  of  new  jus- 
tices before  the  decision,  it  is  some- 
times thought  by  the  court  to  be  ex- 
pedient that  a  reargument  should  be 
had  before  the  full  bench  as  newly  con- 
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stituted.  This  is  illustrated  by  the  re- 
cent cases  of  United  States  v.  American 
Tobacco  Co.,  and  United  States  v.  Stan- 
dard Oil  Co.,  in  the  Supreme  Court  of 
the  United  States. 

11.  U.  S.  —  Brooks  V.  Burlington  & 
S.  W.  E.  Co.,  102  U.  S.  107,  36  L.  ed. 
91;  Brown  v.  Aspden 's  Admr.,  14  How. 
25,  14  L.  ed.  311;  The  Avery,  2  Gall. 
386,  2  Fed.  Cas.  No.  672.  Dak.  —  Eob- 
berts  v.  Haggart,  4  Dak.  210,  29  N.  W. 
656.  Fla.  —  Horn  v.  Gartman,  1  Fla. 
197.  111.  —  People  v.  Pearson,  4  111. 
406.  T  e  n  n.  —  Overton  v.  Bigelow  's 
Admr.,  18  Tenn.  48.  Va.  —  Griffin  v. 
Cunningham,  20  Gratt.  31.  W.  Va.  — 
Eenick  V.  Ludington,  15  W.  Va.  323. 

In  Brooks  v.  Burlington  &  S.  E.  Co., 
102  U.  S.  107,  26  L.  ed.  91,  Mr.  Justice 
Waite  said:  "In  Brown  v.  Apsden,  14 
How.  25,  where  the  practice  in  respect 
to  orders  for  rearguments  was  first 
formally  anriounced2  the  rule  in  this 
particular  was  not  extended,  for  Chief 
Justice  Taney  was  careful  to  say  that 
the  order  for  reargument  might  be  made 
after  judgment,  provided  it  was  entered 
at  the  same  term;  and  in  U.  S.  v. 
Knight,  1  Black  488  (66  U.  S.,  XVII., 
80),  the  same  limitation  is  maintained. 
Down  to  that  time  such  an  order  could 
be  made  only  on  the  application  of 
some  member  of  the  court  who  con- 
curred in  the  judgment,  and  this  con- 
tinued until  Public  Schools  V.  Walker, 
supra  (9  Wall.  603),  when  leave  was 
given  counsel  to  submit  a  petition  to 
the  same  effect.  In  all  other  respects 
the  rule  is  now  substantially  the  same 
as  it  was  before  this  relaxation." 

12.  United  States  v.  Moorehead,  1 
Black  (U.  S.)  488,  17  L.  ed.  80. 

13.  See  the  title  "Briefs." 

14.  U.  S.  — Chesapeake  &  O.  E.  Co. 
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V.  Dandridge,  171  Fed.  74,  96  C.  C.  A. 
178;  Kepauno  Chem.  Co.  v.  Victor  Hard- 
ware Co.,  101  Fed.  948,  42  C.  C.  A.  106; 
Eailway  Officials'  &  Employes'  Ace. 
Assn.  v.  Wilson,  100  Fed.  368,  40  C.  C. 
A.  411.  Ala.  — Alabama  Steel  &  Wire 
Co.  17.  Sells,  52  So.  921;  T.  J.  Scott  & 
Sons  V.  Bawls  &  Eawls,  159  Ala.  399, 
48  So.  710;  Birmingham  B.  Light  & 
Power  Co.  V.  Landrum,  45  So.  198; 
Johnson  V.  State,  152  Ala.  93,  44  So. 
671;  C.  N.  Eobinson  &  Co.  r.  Green,  43 
So.  797;  Alabama  G.  S.  B.  Co.  v.  Seed, 
124  Ala.  253,  27  So.  19,  82  Am.  St.  Eep. 
166.  Ariz.  —  Bail  V.  Hartman,  9  Ariz. 
321,  83  Pac.  358.  Ark.  —  McCamey  v. 
Wright,  90  Ark.  608,  119  S.  W.  841; 
Blackburn  r.  Morton,  18  Ark.  384.  Cal. 
Pigeon  v.  W.  P.  Fuller  &  Co.,  156  Cal. 
691,  105  Pac.  976;  H.  C.  Capwell  Co.  v. 
Blake,  9  Cal.  App.  101,  98  Pac.  51;  Pat- 
terson  V.   Eubenstein,   6   Cal.   App.   440, 

92  Pac.  401;  People's  Lumb.  Co.  v.  Gil- 
lard,  5  Cal.  App.  435,  90  Pac.  556. 
Colo.  —  Boothroyd  v.  Board  of  Comrs. 
of  Larimer  Co.,  43  Colo.  428,  97  Pac. 
255;  Western  Union  Tel.  Co.  v.  Olsson, 
40  Colo.  264,  90  Pac.  841;  Daniels  V. 
Johnson,  39  Colo.  177,  89  Pac.  811. 
Conn.  —  Lawton  r.  Herrick,  76  Atl.  986; 
Dunham  v.  Cox,  81  Conn.  268,  70  Atl. 
1033;  State  v.  Starr,  78  Conn.  636,  63 
Atl.  512.  Fla.  —  Brown  V.  Bowie,  50 
So.  637;  Phoenix  Ins.  Co.  of  Brooklyn 
N.  V.  V.  Br  van,  50  So.  576;  Hyer  v.  Grif- 
fin, 55  Fla.  560,  46  So.  635;  Atlantic 
Ccast  Line  E.  Co.  r.  Beasley,  54  Fla. 
311,  45  So.  761.  Ga.  —  Glover  V.  Cen- 
tral Ins.  Co.,  133  Ga.  62,  65  S.  E.  147; 
Louisville  &  N.  E.  Co.  V.  Barnwell,  131 
Ga.  791,  63  S.  E.  501;  Neal  V.  Davis 
Foundry  &  Machine  Wks.,  131  Ga.  701, 
63  S.  E.  121;  Jordan  v.  Farmers'  &  Mer- 
chants' Bank,  5  Ga.  App.  244,  62  S.  E. 
1024.    111.  — Mundt  v.  Glos,  246  111.  636, 

93  N.  E.  49;  People  v.  City  of  Chicago, 
238  HI.  146,  87  X.  E.  307;  Farrenkoph 
v.  Holm,  237  111.  94,  86  N.  E.  702; 
Strafford  r.  Eepublic  Iron  &  Steel  Co., 
142  111.  App.  461,  affirming  238  111.  371, 
87  N.  E.  358,  20  L.  E.  A.  (N.  S.) 
876  Ind.  —  Winona  &  W.  E.  Co.  v. 
Eousseau  (Ind.  App.),  93  N.  E.  34; 
Farmers'  Mut.  Fire  Ins.  Co.  v.  Hill 
(Ind.  App.),  91  N.  E.  361;  Parker  Land 
&  Imp.  Co.  r.  Avers,  43  Ind.  App.  513, 
87  N.  E.  1062;  Nesbitt  r.  Nesbitt,  43 
Ind.  App.  43,  86  N.  E.  867 ;  Cleveland,  C. 
C.  &  St.  L.  E.  Co.  v.  Beale,  42  Ind.  App. 
588,  86  N.  E.  431.  Ind.  Ter.  —  In- 
corporated Town  of  Tahlequah  V,  Guinn, 


5  Ind.  Ter.  497,  82  S.  W.  886.  la. — 
State  V.  Hassan,  128  N.  W.  960;  Hamm 
V.  Bettendorf  Axle  Co.,  125  X.  W.  186; 
Hamilton  Countv  v.  Hollis,  141  Iowa 
477,  110  X.  W.  978;  Olsen  v.  Eice,  140 
Iowa  630,  119  X.  W.  84;  Sheker  v. 
Machover,  139  Iowa  1,  116  X.  W.  1042; 
Vorhes  r.  Buchwald,  112  X.  W.  1105. 
Kan.  —  Schlatter  v.  Gibson,  63  Kan. 
882,  65  Pac.  232;  Carter  v.  Strom,  6 
Kan.  App.  722,  50  Pac.  975.  Ky.— 
Wade  V.  Covington  City  Xat.  Bank,  2 
Ky.  L.  Eep.  438.  La.  — Schwan  v.  Pe- 
terman,  123  La.  725,  49  So.  486;  De 
Grilleau  r.  Boehm,  106  La.  472,  31  So. 
74;  Barber  Asphalt  Pav.  Co.  v.  Xew 
Orleans  &  C.  E.  Co.,  49  La.  Ann.  1608, 
22  So.  955.  Me.  —  O 'Donnell  V.  Port- 
land E.  Co.,  76  Atl.  408.  Md.  — Ken- 
drick  &  Eoberts  V.  Warren  Bros.  Co., 
110  Md.  47,  72  Atl.  461;  Webster  v.  P. 
W.  Moore  &  Son,  108  Md.  572,  71  Atl. 
466;  Strouse  v.  American  Credit  Indem. 
Co.,  91  Md.  244,  46  Atl.  328.  Mass.— 
Dixon  r.  Xew  York,  N.  H.  &  H.  E.  Co., 

92  X.  E.  1030;  Braman  V.  Foss,  204 
Mass.  404,  90  N.  E.  563;  Hindle  v. 
Healy,  204  Mass.  48,  90  X.  E.  511;  Ex 
parte  Eoberts,  202  Mass.  536,  88  X.  E. 
927.     Mich.  —  Eberts  v.  Detroit,  Mt.  C. 

6  M.  E.  Co.,  151  Mich.  260,  115  X.  W. 
43;  Shaw-Walker  Co.  V.  Fitzsimons,  148 
Mich.  626,  112  X.  W.  501;  Carmer  r. 
Hubbard,  123  Mich.  333,  82  X.  W.  64; 
Ferguson  v.  Wilson,  122  Mich.  97,  80 
X.  W.  1006,  80  Am.  St.  Eep.  548.  Minn. 
Wickstrom  v.  Swanson,  107  Minn.  482, 
120  X.  W.  1090;  Peterson  v.  City  of 
Eedwing,  101  Minn.  62,  111  X.  W.  840; 
Cochran  r.  Cochran,  96  Minn.  523,  105 
X.  W.  183;  Boe  V.  Irish,  69  Minn.  493, 
72  X.  W.  842.  Miss.  —  Trotter  v. 
White,  26  Miss.  88.  Mo.  —  Lange  v. 
Missouri  Pac.  E.  Co.,  115  Mo.  App.  582, 
91  S.  W.  989;  Corrigan  v.  Kansas  City, 

93  Mo.  App.  173;  Tuttle  v.  Davis,  48 
Mo.  App.  9.  Mont.  —  Owens  v.  Daven- 
port, 39  Mont.  555,  104  Pac.  682;  Wat- 
kins  V.  Watkins,  39  Mont.  367,  102  Pac. 
860;  Sayre  v.  Johnson,  33  Mont.  15,  81 
Pac.  389;  Collier  v.  Erin,  2  Mont.  143. 
Neb.  —  Xorthwest  Thresher  Co.  v.  Ed- 
dyville  State  Bank,  80  Neb.  377,  114  X. 
W.  291;  Blodgett  v.  McMurtry,  54  Xeb. 
69,  74  X.  W.  392;  McCord,  Brady  &  Co. 
r.  Hamel,  52  Xeb.  286,  72  X.  W.  220. 
Nev.  —  Candler  v.  Washoe  Lake  Eeser- 
voir  &  Galena  Creek  Ditch  Co.,  28  Xev. 
151,  80  Pac.  751;    Gardner  v.  Gardner, 
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23  Nev.  207,  45  Pac.  139.  N.  H.  —  Eob- 
erts  v.  Eice,  69  N.  H.  472,  45  Atl.  237. 
N.  J.  —  Lavin  v.  Pub.  Service  R.  Co., 
71  Atl.  58;  Aschenberg  v.  Mundy,  69 
Atl.  954;  Hanson  v.  Pennsvlvania  E. 
Co.,  72  N.  J.  L.  407,  60  Atl.  1101;  Com. 
Roofing  Co.  r.  Palmer  Leather  Co.,  67 
N.  J.  L.  566,  52  Atl.  389.  N.  Y.  —  Kap- 
iloff  r.  Feist,  91  N.  Y.  Supp.  27;  Purcell 
v.  Hoffman  House,  89  N.  Y.  Supp.  975; 
Hardcastle  i\  Heine,  25  Misc.  146,  54 
N.  Y.  Supp.  169;  Mierson  v.  New  i'ork, 
6  Daly  74.  N.  C.  —  Midgette  V.  Bran- 
ning  Mfg.  Co.,  150  N.  C.  333,  64  S.  E. 
5;  Smith  v.  Moore,  149  N.  C.  185,  63 
S.  E.  892;  affirming  150  N.  C.  158,  63 
S.  E.  735;  Condor  v.  Secrest,  149  N.  C. 
201,  62  S.  E.  921;  Morrow  v.  North 
Carolina  E.  Co.,  146  N.  C.  14,  59  S.  E. 
158;  Clark  v.  Patapsco  Co.,  144  N.  C. 
64,  56  S.  E.  858.  N.  D.  —  Tisdale  v. 
Ward  County,  127  N.  W.  512;  Schmidt 
v.  Beiseker,  120  N.  W.  1096;  Kelley  v. 
Pierce,  16  N.  D.  234,  112  N.  W.  995. 
Okla.  —  Noble  State  Bank  v.  Haskell,  22 
Okla.  48,  97  Pac.  590;  Friedman  v. 
Weisz,  8  Okla.  392,  58  Pac.  613;  Hurst 
v.  Sawyer,  3  Okla.  296,  41  Pac.  603. 
Pa.  —  Express  Pub.  Co.  v.  Aldine  Press, 
126  Pa.  347,  17  Atl.  608.  S.  C.  —  Mc- 
Ghee  v.  Montgomery,  65  S.  E.  721; 
Owen  v.  Laurens  Cotton  Mills,  83  S.  C. 
19,  64  S.  E.  915;  Barksdale  v.  Charles- 
ton &  W.  C.  E.  Co.,  83  S.  C.  287,  64  S. 
E.  1013.  S.  D.  — Olson  r.  Eydl,  126  fc. 
W.  587;  Sioux  Falls  Pressed  Brick  Co. 
v.  Board  of  Education,  125  N.  W.  291; 
Bolte   &  Jansen  v.  Equitable  Fire  Ins. 
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Assn.,  23  S.  D.  240,  121  N.  W.  773. 
Tex.  —  Laughlin  v.  Schnitzer  (Tex.  Civ. 
App.),  106  S.  W.  908;  Missouri,  K.  & 
T.  E.  Co.  v.  Dawson  Bros.  (Tex.  Civ. 
App.),  84  S.  W.  298;  Hurley  v.  Birdsell, 
1  White  &  W.  Civ.  Cas.  §  1183.  Utah. 
Morris  v.  Salt  Lake  City,  101  Pac.  373; 
Blue  Creek  Land  &  Live  Stock  Co.  v. 
Anderson,  99  Pac.  444;  France  v.  Salt 
Lake  &  O.  E.  Co.,  31  Utah  302,  88  Pac. 
1;  Nelden-Judson  Drug  Co.  v.  Com.  Nat. 
Bank,  27  1  ah  59,  74  Pac.  195.  Vt. 
Hassam  v.  Safford  Lumb.  Co.,  82  Vt. 
444,  74  Atl.  197;  Chamberlain  r.  Eankin, 
49  Vt.  133.  Wash.  —  Philbin  v.  Colum- 
bia &  P.  S.  E.  Co.,  56  Wash.  610,  106 
Pac.  169;  Collins  r.  Huffman,  48  Wash. 
184,  93  Pac.  220;  Seattle  &  M.  E.  Co. 
v.  Boeder,  30  Wash.  244,  70  Pac.  498, 
94  Am.  St.  Eep.  864;  City  of  Seattle  v. 
McDonald,  26  Wash.  98,  66  Pac.  145. 
Wi.«  — City  of  Superior  v.  Douglas 
County  Tel.  Co.,  141  Wis.  363,  122  N. 
W.  1023;  Eoach  r.  Sanborn  Land  Co., 
135  Wis.  354.  115  N.  W.  1102;  Holman 
v.  Mineral  Point  Zinc  Co.,  135  Wis.  132, 
115  N.  W.  327,  128  Am.  St.  Eep.  1016; 
My  Laundry  Co.  v.  Schmeling,  129  Wis. 
597,  109  N.  W.  540.  Wyo.  —  Boswell 
t7.  Bliler,  9  Wyo.  277,  62  Pac.  350;  Syn- 
dicate Imp.  Co.  O.  Bradley,  6  Wyo.  171, 
43  Pac.  79,  44  Pac.  60. 

Where  a  new  trial  is  to  be  granted, 
a  question  raised  by  the  bill  of  excep- 
tions will  be  considered,  though  not 
argued.  Young  v.  Crystal  Ice  Co. 
(Conn.),  76  Atl.  514. 
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I.  ARRAIGNMENT.  — A.  Definition.  —  The  arraignment  of  a 
prisoner  is  a  mere  formal  preliminary  step  to  an  answer  or  plea,1  is  not 
a  part  of  the  trial,2  and  consists  merely  in  calling  upon  him  to  declare 
in  open  court  whether  he  is  guilty  or  not  guilty  of  the  charge  pre- 
ferred against  him.3 

B.  Mode  of  Arraignment.  , —  1.  At  Common  Law.  —  Formerly  the 
prisoner  was  called  to  the  har  by  name  and  commanded  to  hold  up  his 
hand,  and  then  the  indictment  was  read  to  him  distinctly  in  English 
(notwithstanding  that  other  proceedings  were  in  Latin),  that  he 
might  understand  the  charge ;  after  which  it  was  demanded  of  him 
whether  he  was  guilty  of  the  crime  whereof  he  stood  indicted,  or  not 
guilty.  And  after  he  replied  it  was  inquired  of  him  how  he  would 
be  tried,  the  common  answer  to  which  was  "By  God  and  my 
country. '  '4 


1.  U.  S.  —  United  States  v.  Mc- 
Knight,  112  Fed.  982.  Fla.  — Moore 
V.  State,  44  Fla.  146,  32  So.  795.  XV. 
Va.  —  State  v.  Beatty,  51  W.  Va.  232, 
41  S.  E.  434,  435. 

Arraignment  and  Plea  Distinct  Stages 
of  the  Proceeding.  —  Properly  the  ar- 
raignment and  plea  are  regarded  as 
separate  stages  of  the  proceeding.  The 
arraignment  is  the  act  of  the  court; 
the  plea  is  the  act  of  the  accused.  State 
v.  Beatty,  51  W.  Va.  232,  41  S.  E.  434, 
435;  Jackson  V.  Com.,  19  Gratt.  (Va.) 
656;  Whitehead  V.  Com.,  19  Gratt. 
(Va.)   640. 

2.  Com.  v.  Pistorius,  12  Phila.  (Pa.) 
550. 

Within  the  meaning  of  the  federal 
statute  requiring,  in  capital  cases,  the 
dolivery  of  a  copy  of  the  indictment  to 
the  prisoner  two  days  before  trial,  the 
word  "trial"  means  the  actual  trying 
of  the  prisoner  by  the  jury,  and  does 
not  include  the  arraignment.  United 
States  v.  Curtis,  4  Mason  232,  25  Fed. 
Cas.  No.  14,905. 

3.  4  Black.  Com.  322,  and  the  fol- 
lowing cases:  U.  S.  —  United  States  v. 
McKnight,  112  Fed.  982,  983  {citing 
Bouvier  Law  Diet.);  United  States  v. 
Curtis,  4  Mason  232,  236,  25  Fed.  Cas. 
No.  14,905.  Ala.  —  Howard  v.  State,  50 
So.  954.  111.  —  Fitzpatrick  v.  People, 
98  111.  259.  La.  —  State  v.  Christian, 
30  La.  Ann.  367.  Mo.  — State  v. 
Weeden,  133  Mo.  370,  34  S.  W.  473. 
Ohio.  —  Goodin  v.  State,  16  Ohio  St. 
344.  Va.  — Sutton  v.  Com.,  85  Va.  128, 
7  S.  E.  323;  Whitehead  v.  Com.,  19 
Gratt.  640. 

The  word  arraign  means  to  accuse, 


to  charge  (Whitehead  v.  Com.,  19  Gratt. 
[Va.]  640,  644),  to  call  to  account 
(State  v.  Weber,  22  Mo.  321,  325). 

"Duly  arraigned"  in  open  court 
means  arraigned  according  to  law. 
Clements  V.  State,  51  Fla.  6,  40  So.  432. 

4.  4  Bl.  Com.  322,  and  the  following 
cases:  U.  S.  —  United  States  v.  Gi- 
bert,  2  Sumn.  19,  25  Fed.  Cas.  No.  15,- 
204,  per  Story,  J.;  United  States  v. 
Curtis,  4  Mason  232,  25  Fed.  Cas.  No. 
14,905,  citing  1  Chit.  Crim.  L.  416,  417. 
Ala.  — Howard  v.  State,  50  So.  954. 
Mo.  —  State  V.  Weber,  22  Mo.  321,  325, 
quoting  with  approval  2  Lord  Hale's 
Pleas  of  the  Crown,  p.  216.  Ohio.— 
Goodin  v.  State,  16  Ohio  St.  344;  quot- 
ing from  Rose.  Crim.  Ev.  224;  Hale 
219.  S.  C  — State  v.  Brock,  61  S.  C. 
141,  39  S.  E.  359,  360.  W.  Va.  —  See 
State  v.  Beatty,  51  W.  Va.  232,  41  S.  E. 
434,  citing  Archb.  Cr.  Prac.  333,  334; 
Whart.  Prec.  Ind.  1138.  Eng.— Reg.  V. 
Frost,  9  Car.  &  P.  129,  38  E.  C.  L.  70; 
Reg.  v.  Dowling,  3  Cox  C.  C.  509  (read- 
ing of  indictment  once  is  sufficient). 

The  object  of  reading  the  indictment 
was  to  inform  the  prisoner  of  the  exact 
character  of  the  crime  with  which  he 
stood  charged,  and  for  which  he  was  to 
be  tried.  The  material  importance  of 
this  proceeding  is  unquestioned,  for  it 
was  the  only  means  through  which  the 
accused  was  given  by  the  state  a  com- 
plete description  of  the  offense  charged. 
See  Minich  v.  People,  8  Colo.  440,  9 
Pac.  4. 

Reason  for  Asking,  "How  Will  You 
Be  Tried?" —Until  the  early  part  of 
the  last  century,  in  England,  an  accused 
had  his  choice  of  being  tried  by  battel 
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2.  Modern  Practice.  —  The  reason  for  the  ancient  formalities  con- 
nected with  the  arraignment  of  persons  accused  of  crime  having 
disappeared,  the  formalities  have  been  discarded.  And  now  there 
seem  to  be  in  practice  three  acts  attending  the  proceeding,  viz. :  call- 
ing the  defendant  to  the  bar  of  the  court  to  answer  the  matter 
charged  against  him ;  reading  the  indictment  to  him ;  and  demanding 
of  him  whether  he  is  guilty  or  not  guilty.5     In  some  jurisdictions, 


or  by  jury.  If  he  chose  the  trial  by 
battel,  he  was  accustomed  to  say  he 
would  be  tried  by  God;  if  by  a  jury, 
that  he  would  be  tried  by  the  country. 
United  States  v.  Gibert,  2  Sumn.  19,  25 
Fed.  Cas.  No.  15,204;  State  v.  Weber, 
22  Mo.  321,  326.  Though  the  trial  by 
battel  is  abolished,  the  form  of  ar- 
raignment continues.  State  V.  Weber, 
supra. 

Holding  Up  the  Hand  Not  an  Indis- 
pensable Ceremony.  —  Holding  up  the 
hand  was  for  identification.  It  was  not 
necessary  in  the  case  of  a  peer;  nor 
was  it  absolutely  necessary  in  the  case 
of  a  common  person,  it  being  sufficient 
that  it  appeared  to  the  court  who  was 
the  person  indicted.  State  v.  Weber,  22 
Mo.  321,  326,  citing  Lord  Delamere's 
Case,  St.  Trials,  Vol.  4,  p.  211,  and  Lord 
Mohun's  Case,  St.  Trials,  Vol.  4,  p.  508. 
See  also  Goodin  v.  State,  16  Ohio  St. 
344,  quoting  4  Bl.  Com.  323. 

Placing  Prisoner  in  Criminal  Box  or 
Dock.  —  A  prisoner  arraigned  for  fel- 
ony should  at  the  time  of  arraignment 
be  placed  in  the  criminal  box  or  dock. 
United  States  v.  Pittman,  3  Cranch  C.  C. 
289,  27  Fed.  Cas.  No.  16,053. 

5.  Ala.— Howard  v.  State,  50  So. 
954.  Colo.  —  Minich  v.  People,  8  Colo. 
440,  9  Pac.  4.  111.  —  Parkinson  v.  Peo- 
ple, 135  HI.  401,  25  N.  E.  764,  10  L.  E. 
A.  91.  Ind.  —  McJunkins  v.  State,  10 
Ind.  140.  Mo.  —  State  v.  Braunschweig, 
36  Mo.  397.  Mont.  — State  v.  De- 
Wolfe,  29  Mont.  415,  74  Pac.  1084. 
Ohio.  — Goodin  v.  State,  16  Ohio  St. 
344.  Va.  —  Sutton  V.  Com.,  85  Va.  128, 
7  S.  E.  323. 

The  reading  of  the  indictment  is  es- 
sential (Essary  v.  State,  53  Tex.  Crim. 
596,  111  S.  W.  927)  before  the  accused 
is  required  to  plead,  if  requested  (State 
V.  Weber,  22  Mo.  321,  327),  and  may 
be  read  to  accused  by  his  counsel 
("Stewart  v.  State,  111  Ind.  554,  13  N. 
E.  59),  or  may  be  read  to  the  jury  Dy 
the  district  attorney,  the  latter  inviting 
the  accused  as  well  as  the  jury  to  listen 


thereto  (Bateman  v.  State,  64  Miss. 
233,  1  So.  172).  And  though  the  rule 
is  that  the  indictment  should  be  read 
in  full,  yet  if  the  formal  concluding 
j»art,  beginning  "contrary  to  the  form 
of  the  statute,"  etc.,  be  omitted,  this 
will  not  vitiate  a  sentence  pronounced 
on  a  plea  of  guilty  (State  r.  Crane  [La. 
Ann.],  46  So.  1009).  The  reading  of 
the  indictment  will  be  implied  from  a 
statement  in  the  record  that  the  ac- 
cused was  arraigned  (Clare  v.  State, 
68  Ind.  17). 

"Regularly  this  procedure  requires 
the  defendant  to  stand  up,  face  the 
court,  and  listen  to  the  reading  of  the 
indictment.  In  answer  to  the  clerk's 
inquiry  -whether  he  is  guilty  or  not 
guilty  of  the  offense  charged,  he  orally 
makes  his  plea.  This  is  not  a  mere 
idle  ceremony,  but  furnishes  a  safe  and 
conclusive  means  of  identification.  It 
permits  the  court,  on  the  rendition  of 
a  verdict  of  guilty,  to  impose  sentence 
and  put  the  identified  defendant  into 
execution."  Wells  v.  Terrell,  121  Ga. 
368,  49  S.  E.  319. 

If  the  defendant  is  deaf  and  dumb 
the  indictment  must  be  explained  to 
him  by  a  sworn  interpreter.  Com.  V. 
Hill,  14  Mass.  207. 

In  Georgia  in  misdemeanor  cases  no 
formal  arraignment  other  than  the 
reading  of  the  indictment  to  the  ac- 
cused is  necessary.  Fears  v.  State,  125 
Ga.  739,  54  S.  E.  667,  citing  Penal  Code, 
1895,  §946. 

In  Illinois  the  statute  provides: 
"Upon  the  arraignment  of  a  prisoner, 
it  shall  be  sufficient,  without  complying 
with  any  other  form,  to  declare,  orally, 
by  himself  or  his  counsel,  that  he  is 
not  guilty,  which  plea  shall  be  immedi- 
ately entered  upon  the  minutes  of  the 
court  by  the  clerk,  and  the  mention 
of  the  arraignment  and  such  plea  shall 
constitute  the  issue  between  the  People 
of  the  State  and  the  prisoner."  Park- 
inson V.  People,  135  111.  401,  25  N.  E. 
764,  10  L.  K.  A.  91. 
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however,  under  statute,  reading  the  indictment  is  not  necessary,  it 
being  sufficient  to  furnish  the  prisoner  with  a  copy  thereof.6  It  is 
now  unnecessary  to  require  the  prisoner  to  hold  up  his  hand,7  or  to 
ask  him  how  he  will  be  tried.8  And  there  are  jurisdictions  where  it 
is  held  unnecessary  to  inquire  of  the  defendant  as  to  his  guilt.9 

3.  Joint  or  Separate  Arraignment.  —  Defendants  jointly  indicted 
may  be  jointly  or  severally  arraigned;10  jointly  even  after  they  have 
elected  to  be  tried  separately,11  and  severally  though  no  severance 
has  been  granted.12 

C.  Purpose  of  Arraignment.  —  The  office  of  the  arraignment  is  to 


In  Kentucky  the  statute  requires  that 
in  every  case  of  felony  there  shall  be 
an  arraignment  which  is  "the  reading 
of  the  indictment  by  the  clerk  to  the 
defendant,  and  asking  him  if  he  pleads 
guilty,  or  not  guiltv,  to  the  indict- 
ment." Bischoff  v.  Com.,  123  Ky.  340, 
96  S.  W.  538;  Utterback  V.  Com.,  105 
Ky.  723,  49  S.  W.  479,  88  Am.  St.  Rep. 
328.  In  the  latter  case,  the  common- 
wealth 's  attorney,  by  leave  of  court, 
and  in  the  presence  of  the  defendant 
and  his  counsel,  read  the  indictment  to 
the  jury,  and,  after  reading  it,  turned 
toward  the  defendant  and  his  attor- 
neys, and  inquired  what  his  plea  was, 
to  which  one  of  the  defendant's  attor- 
neys responded,  "Not  guilty,"  and  it 
was  held  that  this  was  a  sufficient  com- 
pliance with  the  statute. 

In  Montana  the  statute  "specifies 
that  the  arraignment  must  be  made  by 
the  court,  or  by  the  clerk  or  county 
attorney  under  its  direction,  and  con- 
sists in  reading  the  information  to  the 
defendant,  and  delivering  to  him  a  copy 
thereof  and  of  the  endorsements  there- 
on, including  the  list  of  witnesses,  and 
asking  him  whether  he  pleads  guilty  or 
not  guilty  to  the  information."  State 
V.  DeWolfe,  29  Mont.  415,  74  Pac.  1084. 
The  "copy"  meant  is,  of  course,  a 
true  copy.     State  V.  DeWolfe,  supra. 

In  Oregon  the  statute  provides: 
"The  arraignment  must  be  made  by  the 
court,  or  by  the  clerk  or  the  district 
attorney  under  its  direction,  and  con- 
sists in  reading  the  indictment  to  the 
defendant,  and  delivering  to  him  a 
copy  thereof  and  the  endorsements 
thereon,  including  the  list  of  witnesses 
indorsed  on  it  or  appended  thereto,  and 
asking  him  whether  he  pleads  guilty 
or  not  guilty  to  the  indictment."  State 
V.  Walton,  50  Ore.  142,  91  Pi»c.  490,  13 
L.  R.  A.  (N.  S.)  811. 

6.     Colo.  —  Minich  v.  People,  8  Colo. 


440,  9  Pac.  4.  111.  —  Fitzpatrick  v.  Peo- 
ple, 98  111.  259.  Mo.  — See  State  v. 
Weeden,  133  Mo.  70,  34  S.  W.  473. 
Ohio.  —  Goodin  v.  State,  16  Ohio  St. 
344.  W.  Va.  — State  v.  Beatty,  51  W. 
Va.  232,  41  S.  E.  434. 

Waiver  by  Failure  To  Request.  —  If 
no  request  is  made  for  a  copy  of  the 
information,  the  statutory  right  must 
be  deemed  waived.  State  v.  Quinn,  56 
Wash.  295,  105  Pac.  818. 

7.  U.S. —  United  States  v.  Pettis,  4 
Cranch  C.  C.  186,  27  Fed.  Cas.  No.  16,- 
038,  following  United  States  V.  Pittman, 
3  Cranch  C.  C.  289,  27  Fed.  Cas.  No. 
16,053.  Mo.  — State  v.  Weeden,  133 
Mo.  70,  34  S.  W.  473,  474.  W.  Va.  — 
State  v.  Beatty,  51  W.  Va.  232,  41  S. 
E.  434. 

8.  U.  S.  — United  States  v.  Gibert, 
2  Sumn.  19,  25  Fed.  Cas.  No.  15,204. 
Mo.  —  State  v.  Weber,  22  Mo.  321,  327, 

under  express  statute.     W.  Va State 

V.  Beatty,  51  W.  Va.  232,  41  S.  E.  434. 

9.  State  v.  Weeden,  133  Mo.  70,  34 
S.  W.  473. 

In  Goodin  v.  State,  16  Ohio  St.  344, 
it  was  said  that  though  the  question 
as  to  guilt  is  not  orally  asked,  it  is  im- 
plied and  understood  by  him  and  an- 
swered in  a  plea  of  not  guilty. 

10.  Fla.  —  Moore  v.  State,  44  Fla. 
146,  32  So.  795.  Mo.  —  See  State  v. 
Boatright,  182  Mo.  33,  81  S.  W.  450. 
Va.  —  Whitehead  V.  Com.,  19  Gratt. 
640.  Eng.  — Rex  V.  Plummer,  2  K.  B. 
339,  66  J.  P.  647,  71  L.  J.  K.  B.  805,  86 
L.  T.  N.  S.  836,  51  W.  R.  137. 

Effect.  — The  fact  that  they  are 
jointly  arraigned  does  not  compel  them 
to  plead  the  same  plea,  nor  to  be  tried 
together.  Whitehead  v.  Com.,  19  Gratt. 
(Va.)  640. 

11.  Rawlins  v.  State,  124  Ga.  31,  52 
S.  E.  1. 

12.  Moore  v.  State,  44  Fla.  146,  32 
So.  795. 
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fix  the  personal  identity  of  the  accused,13  to  inform  him  of  the  nature 
of  the  accusation  against  him,14  and  to  learn  what  he  has  to  say  in 
reference  thereto  by  answer  or  plea.15 

D.  Necessity  for  an  Arraignment  or  Rearraignment.  —  1.  Ar- 
raignment. —  Unless  the  formality  is  waived  by  plea  or  otherwise,16 
conviction  without  an  arraignment  cannot  be  sustained.17 

An  arraignment  is  essential  to  due  process  of  law  guaranteed  to  the  citi- 
zen by  the  fourteenth  amendment  to  the  federal  constitution.18     A 


13.  Fla.  — Moore  v.  State,  44  Fla. 
146,  32  So.  795.  Ga.  —  Wells  v.  Terrell, 
121  Ga.  368,  49  S.  E.  319.  Kan.  —  State 
v.  Moore,  61  Kan.  732,  60  Pac.  748.  La. 
State  v.  Crane,  121  La.  1039,  46  So. 
1009.  Md.  — Davis  v.  State,  39  Md. 
355,  384.  N.  M.  —  United  States  v. 
Aurandt,  107  Pae.  1064.  Ohio.— 
Goodin  v.  State,  16  Ohio  St.  344.  Tex. 
Hendrick  v.  State,  6  Tex.  341,  holding 
arraignment  and  plea  of  "not  guilty" 
sufficient  proof  of  identity. 

Under  the  Iowa  statute,  the  arraign- 
ment consists  in  reading  the  indictment 
to  the  defendant  and  informing  him 
that  if  the  name  by  which  he  is  in- 
dicted is  not  his  true  name,  he  must 
declare  what  his  true,  name  is,  or  be 
proceeded  against  by  the  name  in  the 
indictment  and  asking  him  what  he  an- 
swers to  the  indictment.  State  v.  Wins- 
trand,  37  Iowa  110. 

14.  Fla.  — Moore  V.  State,  44  Fla. 
146,  32  So.  795.  Kan.  —  State  v.  Moore, 
61  Kan.  732,  60  Pac.  748.  Ky.  —  Ilen- 
drickson  v.  Com.,  23  Ky.  L.  Kep.  1191, 
64  S.  W.  954.  La.  —  State  v.  Crane, 
121  La.  1039,  46  So.  1009;  State  v. 
Christian,  30  La.  Ann.  367.  Md. — 
Davis  v.  State,  39  Md.  355,  384.  Neb. 
Browning  V.  State,  54  Neb.  203,  74  N. 
W.  631.  N.  M.  —  United  States  v. 
Aurandt,  107  Pac.  1064.  N.  Y.  — Peo- 
ple v.  Bradner,  10  N.  Y.  St.  667.  Ohio. 
Goodin  v.  State,  16  Ohio  St.  344.  Wis. 
Douglas  v.  State,  3  Wis.  820. 

15.  U.  S.— -United  States  v.  Me- 
Knight,  112  Fed.  982.  Ala.  — Howard 
v.  State,  50  So.  954.  Ark.  — Ransom  V. 
State,  49  Ark.  176,  4  S.  W.  658.  Fla. 
Moore  v.  State,  44  Fla.  146,  32  So.  795; 
Dixon  v.  State,  13  Fla.  631.  Ga.— 
Wells  v.  Terrell,  121  Ga.  368,  49  S.  E. 
319;  Tarver  v.  State,  95  Ga.  222,  21  S. 
E.  381;  Cogswell  v.  State,  49  Ga.  103. 
Kan.  — State  v.  Moore,  61  Kan.  732, 
60  Pac.  748.  La.  —  State  v.  Crane,  121 
La.  1039,  46  So.  1009;    State  v.   Chris- 


tian, 30  La.  Ann.  367.  Md.  —  Davis  v. 
State,  39  Md.  355,  384.  N.  M.  — United 
States  v.  Aurandt,  107  Pac.  1064. 

16.  See  infra,  I,  F. 

17.  Ala.  —  Howard  v.  State,  50  So. 
954,  on  trial  of  one  charged  with  capital 
offense.  But  see  State  v.  Hughes,  1 
Ala.  655,  formal  arraignment  not  in- 
dispensable to  regularity  of  conviction. 
Ariz.  —  Territory  v.  Brash,  32  Pac.  260. 
Cal.  — People  v.  Corbett,  28  Cal.  328. 
111.  —  Yundt  V.  People,  65  111.  372;  Mil- 
ler v.  People,  47  111.  App.  472.  Ind. — 
Johns  V.  State,  104  Ind.  557,  4  N.  E. 
153;  Weaver  v.  State,  83  Ind.  289.  Kan. 
State  v.  Moore,  61  Kan.  732,  60  Pac. 
748;  State  v.  Baker,  46  Pac.  947;  State 
v.  Wilson,  42  Kan.  587,  22  Pac.  622. 
La. —  State  v.  Fontenette,  12  So.  937, 
citing  many  Louisiana  cases.  Mich.  — 
Grigg  v.  People.  31  Mich.  471.  Mo.— 
State  v.  Cisco,  186  Mo.  49,  84  S.  W.  863; 
State  v.  Lewellyn,  67  S.  W.  677  (citing 
many  cases  in  this  jurisdiction) ;  State 
V.  Hopper,  142  Mo.  478,  44  S.  W.  272; 
State  v.  Williams,  117  Mo.  379,  22  S.  W. 
1104.  Mont.  — State  v.  DeWolfe,  29 
Mont.  415,  74  Pac.  1084.  Neb.— Brown- 
ing v.  State,  54  Neb.  203,  74  N.  W.  631. 
N.  M.  —  United  States  v.  Aurandt,  107 
Pac.  1064.  N.  Y.  —  People  v.  Bradner, 
10  N.  Y.  St.  677,  citing  Black.  Com., 
Vol.  4  p.  322;  Bishop's  Cr.  Proc,  §  684; 
3  Whart.  Cr.  Law,  §  3154.  Ohio.  — 
Goodin  v.  State,  16  Ohio  St.  344,  hold- 
ing that  though  the  statute  does  not  ex- 
pressly require  an  arraignment,  still  it 
is  recognized  as  an  existing  practice, 
by  providing  what,  in  certain  cases, 
shall  be  done  after  the  accused  "hath 
been  indicted  and  arraigned."  Tex. — 
See  Oliver  v.  State  (Tex.  Crim.),  41  S. 
W.  623,  and  Smith  v.  State,  1  Tex.  App. 
408,  intimating  that  an  arraignment  is 
required  in  capital  cases  only.  Wis. — 
Douglass  v.  State,  3  Wis.  820. 

See  also  infra,  cases  cited  under  I,  G. 
18.     Crain  v.  United  States,  162  U.  S. 
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state  cannot,  therefore,  pass  a  law  providing  for  trial  without  an 
arraignment  or  plea,19  whether  the  prosecution  is  commenced  by  in- 
formation or  by  indictment.20 

Some  of  the  cases  expressly  state  that  the  rule  is  as  applicable  to 
trials  for  misdemeanors  as  for  felonies,21  and  others  that  it  applies 
only  to  the  latter.22 

2.  Rearraignment.  —  a.  On  Filing  of  Amended  Information.  —  Upon 
the  filing  of  an  amended  information,  the  rule  is  well  settled  that  it 
is  necessary  to  rearraign  the  accused,  if  the  amendment  relates  to 
matters  of  substance;23  but  not  if  it  relates  to  matters  of  form  only.24 

b.  Upon  the  Filing  of  a  New  Information.  —  Upon  the  filing  of  a 


625,  16  Sup.  Ct.  952,  40  L.  ed.  1097. 
And  see  infra,  873. 

19.  Hack  v.  State,  141  Wis.  346,  124 
N.  W.  492,  494. 

It  is  the  duty  of  the  prosecutor  to 
move  on  the  trial  of  criminal  cases  and 
to  see  that  the  proper  issue  is  made  up 
by  arraignment.  Douglass  r.  State,  3 
Wis.  820. 

Arraignment  is  presumed  from  the 
fact  that  a  plea  was  entered.  Powell 
v.  United  States,  Morris  (Iowa)  17; 
Sartorious  v.  State,  24  Miss.  602. 

Arraignment  Before  Justice.  —  In  In- 
diana there  is  no  statute  which,  in  af- 
firmative terms,  requires  an  arraign- 
ment in  a  criminal  case  in  a  justice 
court.  The  failure  to  arraign  an  ac- 
cused in  one  of  these  courts  is  not  such 
an  omission  as  will  justify  the  supreme 
court  in  reversing  a  judgment  of  con- 
viction. Johns  v.  State,  104  Ind.  557, 
4  X.  E.  153. 

In  Missouri,  though  a  justice's  judg- 
ment is  void  for  failure  to  arraign  the 
defendant,  the  statute  authorizes  an 
arraignment  and  a  trial  de  novo  in  the 
circuit  court  on  appeal.  State  v.  Gow- 
ing,  27  Mo.  App.  389. 

20.  McJunkins  r.  State,  10  Ind.  140. 
See  also  the  following  cases:  Kan. — 
State  r.  Moore,  61  Kan.  732,  60  Pac. 
748.  Mich.  —  Grigg  v.  People,  31  Mich. 
471.  Mont.  — State  v.  DeWolfe,  29 
Mont.  415,  74  Pac.  1084.  Neb.— Brown- 
ing v.  State,  54  Neb.  203,  74  N.  W. 
631;  Barker  t\  State,  54  Neb.  53,  74 
N.  W.  427.  Wash.  —  State  v.  Kinghorn, 
56  Wash.  131,  105  Pac.  234. 

21.  Ga.  — Wells  V.  Terrell,  121  Ga. 
368,  49  S.  W.  319.  Ind.  —  Fletcher  v. 
State,  54  Ind.  462;  McJunkins  v. 
State,  10  Ind.  140.  Mo.  —  State  v. 
Mikel,  102  S.  W.  19.  See  State  v.  Am- 
brose,   125    Mo.    App.    464,    102    S.    W. 


590.     N.   Y.  — People    v.    Bradner,    107 
N.  Y.   1,   13   N.   E.  87. 

22.  Ky.  —  Bischoff  v.  Com.,  123  Ky. 
340,  96  S.  W.  538;  Griffin  v.  Com.,  66 
S.  W.  740;  Hendrickson  v.  Com.,  G4  S. 
W.  954.  Mich. —  Grigg  v.  People,  31 
Mich.  471.  Neb.  —  Browning  v.  State, 
54  Neb.  203,  74  N.  W.  631;  Barker  v. 
State,  54  Neb.  53,  74  N.  W.  427.  Ore. 
State  r.  Walton,  50  Ore  142,  91  Pac. 
490,  13  L.  R.  A.  (N.  S.)  811.  Tenn.— 
Lynch  v.  State,  99  Tenn.  124,  41  S. 
W.   348. 

Rule  Not  Applicable  to  Misdemeanor 
Trials.— 111.— Johnson  v.  People,  22  111. 
314.  Ind. —  See  Johns  v.  State,  104 
Ind.  557,  4  N.  E.  153.  Kan.  — State 
v.  Taylor,  75  Kan.  858,  89  Pac.  675; 
State  v.  Forner,  75  Kan.  423,  89  Pac. 
674.  Md.  — Salfner  r.  State,  84  Md. 
299,  35  Atl.  885.  Miss.  —  Sartorious 
v.  State,  24  Miss.  602.  Neb.  —  Allyn  v. 
State,  21  Neb.  593,  33  N.  W.  212; 
Kruget  v.  State,  1  Neb.  365.  S.  C  — 
State  v.  Brock,  61  S.  C.  141,  39  S.  E. 
359;  State  v.  Moore,  30  S.  C.  69,  8  S. 
E.  437.  Tenn.  —  Lvnch  v.  State,  99 
Tenn.  124,  41  S.  w/348,  citing  Caruth- 
er's  History  of  a  Lawsuit,  p.  597. 

At  common  law  an  arraignment  does 
not  seem  to  have  been  required  in 
prosecutions  for  misdemeanors.  Wells 
V.  Terrell,  121  Ga.  368,  49  S.  E.  319. 

23.  Cal.  —  People  V.  Moody,  10  Pac. 
392.  Mo.  — State  v.  Hoffman,  70  Mo. 
App.  271.  Mont.  —  See  State  v.  De- 
Wolfe,  29  Mont.  415,  74  Pac.  1084. 

24.  State  v.  Bugg,  66  Kan.  668,  72 
Pac.  236;  State  v.  Beatty,  45  Kan. 
492,  25  Pac.  899  (correction  in  name  of 
deceased  in  homicide  case) ;  State  v. 
Sbvern  (Mo.),  125  S.  W.  769;  State 
v.  Speyer  (Mo.),  91  S.  W.  1075  (ad- 
dition  of  verification). 

Possible   Irregularity  as   to    Certain 
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new  information,  under  statutory  authority,  in  place  of  one  that  had 
been  lost,  it  is  not  necessary  to  rearraign  the  prisoner.25 

c.  Upon  the  Filing  of  a  Certified  Copy  of  an  Indictment.  —  Upon  the 
filing  of  a  certified  copy  of  an  indictment  upon  a  new  trial,  the  orig- 
inal indictment  having  been  lost,  rearraignment  is  unnecessary.26 

d.  Where  Correction  Is  Made  in  Grade  of  Offense.  —  Where  one  ac- 
cused of  murder  in  the  second  degree  is  arraigned  and  put  upon  trial 
for  murder  in  the  first  degree,  and  after  several  witnesses  have  been 
examined,  the  court  directs  that  the  trial  must  proceed  for  murder 
in  the  second  degree,  failure  to  then  rearraign  the  defendant  is 
reversible  error.27 

e.  Where  Accused  Is  Arraigned  Before  Trial.  —  If  an  accused  is  ar- 
raigned one  day  before  trial  according  to  statutory  requirement,  it 
is  unnecessary  to  rearraign  him  at  the  time  the  trial  is  begun.28 

f.  After  Retraction  of  Plea.  —  Where  a  plea  is  withdrawn  and  an- 
other interposed,  a  second  arraignment  is  unnecessary.29 

g.  After  Overruling  of  Demurrer  or  Motion.  —  Where  a  demurrer 
or  motion  to  quash  is  filed  after  plea  and  is  overruled,  the  defendant 
is  triable  without  another  arraignment.  This  rule  is  applicable  to 
misdemeanors  as  well  as  to  felonies.30     And  it  is  even  held  that 


Counts  Cured  by  Arrest  of  Judgment. 
Even  if  irregular  to  try  a  defendant 
upon  an  indictment  amended,  as  to 
formal  parts  only,  without  a  rearraign- 
ment after  such  amendment  (which  the 
court  would  not  admit),  the  counts  so 
amended  only  are  affected  and  the  er- 
ror is  cured  by  an  arrest  of  judgment 
on  such  counts.  Gardes  v.  United  States, 
87  Fed.  172,  58  U.  S.  App.  219,  30  C. 
C.  A.  596. 

25.  Goodman  V.  State,  161  Ind.  629, 
69  N.  E.  442. 

26.  McGuire  v.  State,  76  Miss.  504, 
25  So.  495. 

27.  State  v.  Barnes,  59  Mo.  154. 

28.  In  Alabama,  under  the  practice 
and  statute,  one  charged  of  a  capital 
offense  is  required  to  be  arraigned,  and 
his  plea  to  be  interposed,  at  least  one 
entire  day  before  the  day  of  the  trial, 
so  that  it  may  be  determined  whether 
or  not  he  is  entitled  to  a  special  venire 
for  his  trial.  If,  on  arraignment,  he 
pleads  "guilty"  he  is  not  entitled  to 
the  special  venire;  if  he  pleads  "not 
guilty,"  he  is,  and  this  special  venire, 
together  with  a  copy  of  the  indictment, 
must  be  served  upon  him  or  upon  his 
counsel  one  entire  day  before  the  trial. 
In  Howard  v.  State  (Ala.),  50  So.  954, 
the  record  affirmatively  showed  that 
this  was  done,  but  it  was  insisted  that 
the  indictment  was  not  read  to  the  ac- 
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cused  at  the  time  the  trial  was  begun. 
The  court  was  of  opinion  that  the 
record  showed  all  that  was  necessary 
as  to  the  arraignment  before  the  draw- 
ing of  the  special  venire  or  the  trial, 
and  that  it  was  not  necessary  that  there 
should  be  two  arraignments  for  one 
trial. 

29.  Lanphere  v.  State,  114  Wis.  193, 
89  N.  W.  128;  State  ex  rel.  Conway  v. 
Blake,  5  Wyo.  107,  38  Pac.  354,  358.  But 
see  State  v.  Hunter,  43  La.  Ann.  157, 
8  So.  624,  holding  that  the  withdrawal 
of  a  plea  leaves  the  accused  in  a  posi- 
tion as  though  he  had  not  been  ar- 
raigned. 

30.  State  v.  Weyland  (Mo.  App.), 
125  S.  W.  213;  State  v.  Zimmerman, 
139  Mo.  App.  304,  123  S.  W.  67,  trans- 
ferred from  the  supreme  court,  216  Mo. 
418,  115  S.  W.  965,  overruling  the  hold- 
ing in  State  v.  Beeves,  97  Mo.  668,  10 
S.  W.  841,  10  Am.  St.  Rep.  349,  and 
State  v.  Gieseke,  209  Mo.  331,  108  S. 
W.  525,  that  the  rule  applied  only  to 
felony  cases.  In  State  v.  Zimmerman, 
supra,  the  court  said  that  he  heartily 
concurred  in  the  reasoning  of  Judge 
Thompson  in  the  case  of  State  v. 
Meagher,  49  Mo.  App.  571,  who  deliv- 
ered the  opinion  of  the  court  in  that 
case  and  held  that  the  rule  should  ap- 
ply to  misdemeanors,  and  in  comment- 
ing upon  the  Beeves  Case,  supra,  said: 
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though  a  plea  of  "not  guilty"  is  expressly  withdrawn  by  leave  of 
court  and  a  motion  to  quash  or  dismiss  interposed,  no  new  arraign- 
ment is  necessary  after  the  overruling  of  such  motion.31 

h.  Upon  a  Retrial.  —  Upon  a  second  trial  of  a  defendant,  the  first 
having  resulted  in  a  mistrial,32  or  a  judgment  of  conviction  having 
been  reversed,33  rearraignment  is  unnecessary. 

i.  On  Removal.  —  Where  the  formalities  of  an  arraignment  have 
been  performed  and  entered  of  record,  it  is  unnecessary  to  repeat 
the  formality  in  a  court  to  which  the  prisoner  has  been  removed,  on 
change  of  venue.34  However,  a  rearraignment  will  not  call  for  a  re- 
versal.35 And  similarly  where  a  statute  provides  that  upon  the  ar- 
raignment of  an  accused  in  the  county  court — that  is,  where  his  case 

is  called  in  the  county  court,  and  he  is  called  to  its  bar  to  answer 

he  may  demand  to  be  tried  in  the  circuit  court,  though  this  con- 
templates no  other  step  in  the  county  court  than  the  calling  of  the 
case  for  trial  and  the  exercise  of  the  election;  a  further  arraignment 
in  that  court  is  unnecessary.36 

j.  Trial  De  Novo  on  Appeal.  —  If  on  appeal  a  cause  comes  up  for 
trial  de  novo  on  the  issues  made  in  the  court  below,  it  is  not  necessary 
that  the  prisoner  be  rearraigned.37 


"'While  it  is  stated,  arguendo,  in  that 
case  that  the  rule  as  to  felonies  in 
this  respect  did  not  cover  misdemean- 
ors,— and  such  upon  the  authorities 
jited  was  the  common  law, — yet  it  being 
the  evident  policy  of  our  code  of  crim- 
inal procedure  to  assimilate  the  rules 
of  procedure  and  make  them  uniform 
in  all  cases,  whether  of  felony  or  mis- 
demeanor, as  far  as  practicable,  and 
it  being  its  policy,  moreover,  that  per- 
sons who  are  guilty  of  public  offenses 
shall  not  escape  punishment  upon  bare 
technicalities  which  have  no  relation 
whatever  to  the  merits  of  their  prose- 
cution or  defense,  we  have  no  difficulty 
in  overruling  this  assignment  of  error.'  " 
31.  Wheeler  v.  State,  158  Ind.  687, 
63  N.  E.  975;  Hatfield  V.  State,  9  Ind. 
App.  296,  36  N.  E.  664;  People  v.  Brad- 
ner.  107  X.  Y.  1,  10,  13  N.  E.  87,  90, 
aifirming  44  Hun   233. 

"32.  U.  S.  —  United  States  v.  Mc- 
Kni?ht,  112  Fed.  982,  citing  1  Bish.  Cr. 
Proc,  §730.  Fla.  —  Bradham  r.  State, 
41  Fla.  541,  26  So.  730.  Ga.  —  Atkins 
v.  State,  69  Ga.  595;  Hayes  v.  State, 
58  Ga.  35.  Miss.  —  McGuire  v.  State, 
76  Miss.  504,  25  So.  495.  S.  C.  —  State 
r.  Stewart,  26  S.  C.  125,  1  S.  E.  468. 
Tex.  —  See  Shaw  v.  State,  32  Tex.  Crim. 
155,  22   S.  W.  588. 

An  Actual  Rearraignment  Is  Not  Re- 
versible Error.  —  Shaw  v.  State,  32  Tex. 
Crim.  155,  22  S.  W.  588. 


33.  Fla.  —  Reynolds  v.  State,  34  Fla. 
175,  16  So.  78.  Ga.  — Cogswell  v.  State, 
49  Ga.  103.  HI.  — See  Hoskins  v.  Peo- 
ple, 84  111.  87,  25  Am.  Rep.  433.  La. 
State  v.  Boyd,  38  La.  Ann.  374;  State 
t\  Johnson,  10  La.  Ann.  456.  Miss. — 
Byrd  v.  State,  1  How.  247.  Mo.— State 
v.  Tate,  156  Mo.  119,  56  S.  W.  1099; 
State  v.  Simms,  71  Mo.  538  (wherein, 
on  the  first  trial,  defendant  was  con- 
victed of  murder  in  the  second  degree 
on  an  indictment  charging  murder  in 
the  first  degree,  and  it  was  held  that 
on  a  trial  for  murder  in  the  second  de- 
gree there  need  be  no  arraignment), 
explaining  State  v.  Ross,  29  Mo.  32.  N. 
Y.  — People  v.  McElvaine,  125  N.  Y. 
596,  26  N.  E.  929. 

34.  HI.  — Gardner  v.  People,  4  111. 
83.  Md.  — Price  r.  State,  8  Gill  295. 
Pa.  — Com.  v.  Pistorius,  12  Phila.  550. 
Tex. —  Sims  r.  State,  36  Tex.  Crim. 
154,  36  S.  W.  256,  quoting  from  1  Bish. 
Crim.  Proc.  374,  and  citing  Vance  v. 
Com.,  2  Ya.  Cas.  162. 

35.  Gardner  v.  People,  4  HI.  83; 
Meyers  i:  State,  37  Tex.  Crim.  208,  39 
S.  W.  Ill;  Sims  v.  State,  36  Tex.  Crim. 
154,  36  S.  W.  256,  quoting  from  Bish. 
Crim.  Proc.  374. 

36.  Sutton  v.  Com.,  85  Va.  128,  7  S. 
E.  323. 

37.  Poole  v.  People,  24  Colo.  510,  516, 
52  Pac.  1025,  65  Am.  St.  Rep.  245. 
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E.  Time  for  Arraignment.  —  1.  In  General.  —  The  prisoner  must 
be  arraigned  within  a  reasonable  length  of  time  after  the  indictment 
is  found.38  He  may  be  arraigned,  it  has  been  held,  in  the  absence  of 
a  jury,  or  before  a  jury  has  been  ordered  or  secured  for  the  trial  of 
causes.39  But  an  arraignment  is  not  required  before  the  special  jur- 
ors are  drawn  for  the  trial  of  the  cause.40  It  is  variously  held  that 
the  defendant  must,41  or  should  be,42  arraigned  before  the  jury  has 
been  impaneled  and  sworn.  But  if  the  formality  has  been  omitted 
before  trial  through  inadvertence,  the  court  is  authorized  in  some 
jurisidictions  to  order  an  arraignment  while  the  jury  is  being  im- 
paneled,43 or  even  after  the  impaneling  and  swearing  of  the  jury,44 


38.  State  v.  Winstrand,  37  Iowa  110 
(as  soon  as  practicable);  State  v. 
Thompson,  32  Minn.  144,  19  N.  W.  730. 

In  Alabama  the  arraignment  in  capi- 
tal cases  must  take  place  at  least  one 
entire  day  before  the  day  of  trial. 
Howard  v.  State   (Ala.),  50  So.  954. 

In  Louisiana  it  has  been  held  that 
the  case  cannot  be  set  down  for  trial 
until  after  arraignment.  State  v.  Che- 
nier,  32  La.  Ann.  103. 

Preliminary  Proceedings.  —  In  State 
r.  Moore,  61  Kan.  732,  60  Pac.  748,  it 
was  held  to  be  important  that  motions 
to  quash,  and  all  acts  upon  the  suffi- 
ciency of  the  information  or  indict- 
ment, should  be  disposed  of  before  ar- 
raignment. 

39.  Under  the  Wyoming  statute  pro- 
viding that  "whenever  the  business  of 
the  court  requires  the  attendance  of 
a  trial  jury  for  the  trial  of  civil  or 
criminal  causes,  and  none  is  in  attend- 
ance, it  is  the  duty  of  the  court  to 
order  that  a  trial  jury  be  drawn  and 
summoned  to  attend  before  the  court," 
an  arraignment  is  proper  though  a  jury 
has  not  been  ordered  or  secured.  Hol- 
libaugh  v.  Hehn,  13  Wyo.  269,  79  Pac. 
1044. 

40.  Ferguson  v.  State,  134  Ala.  63, 
32  So.  760,  92  Am.  St.  Rep.  17. 

41.  111.  —  Parkinson  v.  People,  135 
111.  401,  25  N.  E.  764,  10  L.  R.  A.  91. 
Ind.  —  Fletcher  V.  State,  54  Ind.  462. 
Mo.  —  State  v.  Barnett,  63  Mo.  300; 
State  v.  Montgomery,  63  Mo.  296. 

In  Illinois,  if  as  matter  of  fact  there 
is  an  arraignment  prior  to  the  impanel- 
ing of  the  jury,  but  a  failure  to  make 
a  minute  of  the  same,  a  record  thereof 
may  be  made  by  order  of  the  court, 
nunc  pro  tune.  Parkinson  v.  People, 
135   HI.   401,   25   N.   E.   764,   10   L.   E. 

vol.  n 


A.  91,  citing  1  Starr  &  C.  St.  c.  38, 
div.  13,  §  3;  Long  v.  People,  102  111. 
331. 

42.  Mo.  — See  State  v.  Weber,  22 
Mo.  321;  State  v.  Williard,  39  Mo.  App. 
58.  Neb.  —  See  Browning  v.  State,  54 
Neb.  203,  74  N.  W.  631.  Tex.  — Mor- 
ris v.  State,  30  Tex.  App.  95,  16  S. 
W.  757;  Cordova  v.  State,  6  Tex.  App. 
207;  Smith  v.  State,  1  Tex.  App.  408. 

43.  Mays  v.  State,  50  Tex.  Crim.  165, 
96  S.  W.  329. 

44.  Ind.  — Weaver  v.  State,  83  Ind. 
289.  Ky.  — Disney  v.  Com.,  5  S.  W. 
360.  Mo.  — See  State  v.  Williard,  39 
Mo.  App.  58.  Tenn.  —  Wallace  v.  State, 
4  Lea  309.  Tex.  —  Morris  v.  State,  30 
Tex.  App.  95,  16  S.  W.  757;  Cordova 
V.  State,  6  Tex.  App.  207;  Smith  v. 
State,  1  Tex.  App.  408.  Wash.  —  State 
v.  Kinghorn,  56  Wash.  131,  105  Pac. 
234. 

Former  Jeopardy.  —  In  State  v.  King- 
horn,  56  Wash.  131,  105  Pac.  234,  after 
the  jury  had  .  been  impaneled  and 
sworn,  the  defendant  moved  to  dis- 
miss because  he  had  not  been  arraigned 
and  had  not  pleaded.  The  motion  was 
denied.  The  defendant  was  arraigned 
under  the  order  of  court,  and  entered 
a  plea  of  not  guilty.  *  Thereupon,  on 
the  motion  of  the  state,  the  jury  was 
discharged,  and  an  exception  reserved. 
Another  jury  was  thereupon  impaneled 
and  sworn.  After  the  second  jury  had 
been  impaneled  and  sworn,  the  defend- 
ant entered  a  further  plea  of  former 
jeopardy.  An  appeal  was  prosecuted 
from  a  judgment  entered  upon  the  ver- 
dict of  the  latter  jury.  The  court  said 
that  when  the  plea  of  not  guilty  was 
entered,  the  irregularity  in  the  arraign 
ment  was  cured,  and  the  trial  should 
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and  the  introduction  of  part  of  the  evidence.45  The  weight  of  au- 
thority is  that  in  the  latter  events  the  jury  should  be  resworn  and  the 
witnesses  re-examined.46  In  a  recent  New  York  case  it  was  held  not 
erroneous  to  arraign  the  defendant,  against  his  objection,  after  the 
close  of  the  evidence.47 

2.  Presence  of  Defendant.  —  To  arraign  a  prisoner  in  his  absence 
is  said  to  be  legally  impossible,  and  this  applies  to  an  accusation  of 
a  misdemeanor  as  well  as  of  a  felony.48 

3.  Presence  of  Defendant's  Counsel.  —  An  arraignment  in  the  ab- 
sence of  counsel  is  in  effect  a  denial  of  a  fundamental  right,  and  is  a 
material  error.49 

4.  Before  or  After  Change  of  Venue.  —  It  has  been  said  to  be  bet- 
ter practice  to  require  an  arraignment  before  a  change  of  venue,80 


have  proceeded  in  an  orderly  way  be- 
fore the  jury  then  impaneled.  The 
plea  of  former  jeopardy  should  have 
been  sustained  and  the  defendant  dis- 
charged. 

45.  Ky. —  Disney  v.  Com.,  5  S.  W. 
360.  Mo. —  State  V.  Williard,  39  Mo. 
App.  58.  Wash..  —  State  v.  Kinghorn, 
56    Wash.    131,    105    Pac.    234. 

46.  Ind.  —  Weaver  v.  State,  83  Ind. 
289.  Ky.  —  Disney  v.  Com.,  5  S.  W. 
360.  Mo.  — State  v.  Weber,  22  Mo. 
321;  State  V.  Williard,  39  Mo.  App.  58. 
Neb.  —  Browning  V.  State,  54  Neb.  203, 
74   N.   W.   631. 

If  the  trial  has  commenced  without 
an  arraignment  it  is  the  court's  duty 
to  begin  the  trial  anew,  allowing  not 
only  the  retaking  of  testimony,  but  the 
reimpaneling  and  the  reswearing  of  the 
jury.  United  States  v.  Aurandt  (N. 
M.),  107  Pac.  1064.  But  see  the  Wash- 
ington and  Texas  cases,  cited  in  the 
second  note  preceding,  wherein  noth- 
ing is  said  concerning  a  reswearing  of 
the  jury  or  witnesses,  and  the  Ten- 
nessee case  stating  that  the  jury  was 
not  resworn. 

In  Bryans  v.  State,  34  Ga.  323,  it 
was  held  not  error  to  allow  the  prose- 
cutor to  enter  a  nolle  prosequi,  the  jury 
having  been  impaneled  before  arraign- 
ment. A  motion  to  allow  a  verdict  of 
not  guilty  to  be  taken  was  properly 
overruled. 

If  trial  is  had  before  the  court  with- 
out a  jury,  and  there  is  no  arraignment 
before  the  trial  began,  the  defendant 
may  be  arraigned  after  some  of  the 
evidence  has  been  received,  and  there 
is  no  necessity  for  a  reswearing  of 
the  trier  of  facts,  as  the  judge  tries 
all  cases  upon  his  official  oath.  State 
v.  Williard,  39  Mo.  App.  58. 


47.  It  was  apparent  from  the  record 
that  the  defendant  was  permitted  to 
give  all  the  evidence,  and  to  make  all 
the  motions,  and  use  all  the  objections 
for  a  defense  upon  the  trial  before  he 
called  attention  to  the  circumstance 
that  there  had  been  no  formal  arraign- 
ment, which  he  could  have  availed  of 
if  the  formal  plea  of  not  guilty  had 
been  entered.  The  court  was  therefore 
unable  to  see  that  he  suffered  any  by 
the  delay  in  entering  the  plea  of  not 
guilty,  though  a  case  was  presented 
for  the  application  of  section  285  of 
the  Code  of  Criminal  Procedure,  which 
declares:  "  'Nor  can  the  trial,  judg- 
ment or  otner  proceedings  thereon  be 
affected  by  reason  of  any  imperfection 
in  matter  or  form  which  does  not  tend 
to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the 
merits.'  "  People  v.  McHale,  15  N. 
Y.  Supp.  496,  39  N.  Y.  St.  758. 

48.  Wells  v.  Terrell,  121  Ga.  368,  49 
S.  E.  319;  State  v.  Stevenson,  64  W. 
Va.  392,  62  S.  E.  688,  19  L.  E.  A. 
(N.  S.)  713;  State  v.  Parsons,  39  W. 
Va.  464,  19  S.  E.  876. 

Under  the  Oregon  statute,  however, 
a  defendant  accused  of  a  misdemeanor 
can  appear  for  arraignment  by  counsel, 
without  himself  being  present.  State 
v.  Sullivan,  52  Ore.  614,  98  Pac.  493. 

49.  State  v.  Moore,  61  Kan.  732,  60 
Pac.  748.  And  see  People  V.  Miller. 
137  Cal.  642,  70  Pac.  735,  citing  Penal 
Code,  §  3987,  providing  that,  if  a  de- 
fendant appear  for  arraignment  with- 
out counsel,  he  must  be  informed  that 
it  is  his  right  to  have  counsel. 

50.  Hudley  V.  State,  36  Ark.  237. 
But,  see  State  v.  De  Wolfe,  29  Mont. 
415,  74  Pac.  1084,  holding  that  under 

vol.  n 


870 


ARRAIGNMENT  AND  PLEA 


though  there  is  no  error  in  allowing  a  defendant  to  be  arraigned  for 
the  first  time  in  the  court  to  which  the  venue  has  been  changed.61 

F.  Waiver  and  Effect.  —  1.  Waiver  of  Arraignment.  —  Generally 
the  prisoner  may  expressly  or  tacitly  waive  the  formal  steps  incident 
to  arraignment  and  answer  the  accusation  by  plea,52  though  nothing 
which  the  law  makes  essential  in  proceedings  involving  life  or  liber- 
ty can  be  dispensed  with.63 

It  is  generally  held  that  a  voluntary  plea  to  the  indictment  or  in- 
formation constitutes  an  implied  waiver  of  the  right  to  a  formal  ar- 


statutory  authority,  where  an  informa- 
tion is  filed,  the  defendant  must  be 
arraigned  thereon  before  the  court  in 
which  it  is  filed,  unless  the  cause  is 
transferred  to  some  other  county  for 
trial. 

51.  Hudley  v.  State,  36  Ark.  237; 
State  v.  Boatright,  182  Mo.  33,  81  S. 
W.  450;  State  v.  Good,  132  Mo.  114, 
33  S.  W.  790;  State  v.  Renfrow,  111 
Mo.  589,  597,  20   S.  W.   299. 

52.  U.  S.  — United  States  v.  Mol- 
loy,  31  Fed.  19.  Ark.  —  Ransom  v. 
State,  49  Ark.  176,  4  S.  W.  658.  Cal.— 
People  v.  Lightner,  49  Cal.  226.  Fla.— 
Moore  v.  State,  44  Fla.  146,  32  So.  795. 
Oa.  — Wells  v.  Terrell,  121  Ga.  368,  49 
S.  E.  319;  Tarver  v.  State,  95  Ga. 
222,  21  S.  E.  381;  Mitchell  v.  State, 
22  Ga.  211,  68  Am.  Dee.  493.  111.— 
Kelly  v.  People,  132  111.  363,  24  N. 
E.  56.  See  Hoskins  v.  People,  84  111. 
87,  25  Am.  Rep.  433.  Ind.  — Meyers 
v.  State,  156  Ind.  388,  59  N.  E.  1052; 
Molihan  v.  State,  30  Ind.  266;  Hatfield 
v.  State,  9  Ind.  App.  296,  36  N.  E. 
664.  Ind.  Ter.  — Roper  v.  United 
States,  7  Ind.  Ter.  185,  104  S.  W.  584, 
under  express  provisions  of  statute, 
la. —  State  v.  Hayes,  67  Iowa  27,  24 
N.  W.  575;  State  v.  Winstrand,  37 
Iowa  110.  Kan.  —  State  v.  Glave,  51 
Kan.  330,  33  Pac.  8.  Ky.  —  Bischoff 
v.  Com.,  123  Ky.  340,  96  S.  W.  538; 
Hendrickson  v.  Com.,  23  Ky.  L.  Rep. 
1191,  64  S.  W.  954  (a  felony  case). 
La.  —  State  v.  Rasberry,  113  La.  65, 
37  So.  545;  State  v.  Robinson,  36  La. 
Ann.  873.  Mo.  —  State  v.  Hoffman,  70 
Mo.  App.  271,  in  all  proceedings,  whether 
by  indictment  or  by  information.  N. 
Y.  — People  v.  Tower,  17  N.  Y.  Supp. 
395,  42  N.  Y.  St.  164;  People  v.  Mc- 
Hale,  15  N.  Y.  Supp.  496,  39  N.  Y.  St. 
758.  S.  C  — State  v.  Brock,  61  S.  C. 
141,  39  S.  E.  359.  Wis.  —  Douglass  V 
State,  3  Wis.  820,  minor  offenses. 

voi,  n 


Desire  To  Waive  Arraignment  Must 
Be  Indicated.  —  In  State  v.  Pierce,  77 
Iowa  245,  42 -N.  W.  181,  "a  jury  was 
called,  impaneled,  and  sworn,  the  indict- 
ment was  read,  and  the  opening  state- 
ments were  made  for  the  state,  when 
counsel  for  defendant  suggested  that 
there  had  been  no  arraignment  nor  plea 
entered.  The  court  found  that  such 
was  the  case,  and  ordered  the  defend- 
ant arraigned,  which  was  done  against 
his  objection.  He  asked  time  to  plead, 
and  was  given  one  day  for  that  pur- 
pose, and  the  jury  was  discharged,  to 
which  defendant  excepted."  It  was 
claimed  that  the  court  erred  in  order- 
ing the  arraignment.  His  counsel 
argued  that  it  was  defendant's  privi- 
lege to  waive  arraignment,  and  that 
when  he  objected  to  arraignment  he  in 
effect  did  waive  it;  that  it  was  his 
right  to  have  a  speedy  trial,  and  that 
the  trial  should  have  proceeded.  In 
holding  against  these  contentions  the 
court  said  that  "if  the  defendant 
really  desired  to  waive  arraignment, 
and  to  proceed  to  trial  to  the  jury  first 
impaneled,  he  should  have  made  his  de- 
sire known.  He  not  only  failed  to 
do  that,  but  asked  and  was  given  time 
to  plead." 

53.  See  the  following  cases:  U.  S. — 
Hopt  v.  People,  110  U.  S.  574,  4  Sup.  Ct. 
202,  28  L.  ed.  262,  holding  that  the 
trial  begins  at  least  from  the  time  that 
impaneling  the  jury  begins.  Miss.  — 
Wilson  v.  State,  42  Miss.  639.  Ore. — 
State  v.  Walton,  50  Ore.  142,  91  Pac. 
490,  13  L.  R.  A.  (N.  S.)  811,  holding 
that  a  defendant  by  asking  for  a  con- 
tinuance, and  thereafter  by  submitting 
to  trial  without  protest,  does  not  waive 
the  right  to  be  called  upon  to  plead  to 
the  facts  charged  against  him.  Wash. 
See  Elick  v.  Territory,  1  Wash.  Ter. 
136. 


ARRAIGNMENT  AND  PLEA 


871 


raignment.54  If  present,  the  accused  may  thus  waive  the  formal 
reading  of  the  indictment,  or  information,55  particularly  where  he 
accepts  a  copy;56  the  demand  of  him  as  to  his  guilt,  and  the  query 
as  to  how  he  will  be  tried.87 

There  is  some  authority  for  the  proposition  that  an  arraignment 
is  waived  by  appearing  and  submitting  to  trial.53  And  it  has  been 
held  that  a  prisoner  waives  any  detail  of  the  proceedings  which^  con- 
stitute the  arraignment  by  asking  for  time  to  plead,  which  of  itself 
admits  the  existence  of  the  indictment,  and  knowledge,  or  oppor- 
tunities for  acquiring  knowledge,  of  its  contents.59  But  the  waiver 
must  be  an  equivalent  of  the  thing  waived.    The  defendant  must  be 


54.  U.  S.  — United  States  v.  Mc- 
Knight,  112  Fed.  982,  stating  the  rule 
substantially  as  stated  in  the  text,  cit- 
ing 1  Bish.  Crim.  Proc,  §  728,  and  add- 
ing that  in  misdemeanor  cases  at  least 
the  entering  of  a  plea  of  not  guilty 
necessarily  presupposes  an  arraignment 
in  fact  or  a  waiver  of  it.  Cal.  —  See 
People  v.  Lightner,  49  Cal.  226;  People 
v.  Corbett,  28  Cal.  328.  Fla.  — Bas- 
Bett  V.  State,  44  Fla.  2,  33  So.  262; 
Dixon  r.  State,  13  Fla.  631.  Ind.— 
Meyers  v.  State,  156  Ind.  388,  59  N.  E. 
1052  (either  a  plea  of  guilty  or  not 
guilty  waives  a  formal  arraignment); 
Johns  v.  State,  104  Ind.  557,  4  N.  E. 
153.  la.  — See  State  v.  Winstrand,  37 
Iowa  110.  Ky. — Utterback  v.  Com.,  105 
Ky,  723,  49  S.  W.  479,  88  Am.  St.  Rep. 
328.  Mo.  —  State  r.  Braunschweig,  36 
Mo.  397.  Tex. —  Wilson  r.  State,  17 
Tex.  App.  525;  Plasters  v.  State,  1  Tex. 
App.  673. 

Even  after  some  of  the  evidence  has 
been  introduced  the  defendant  may 
plead  and  thus  waive  the  irregularity 
in  failing  to  cause  him  to  be  arraigned, 
agreeing  through  his  counsel  that  the 
evidence  already  taken  might  be  con- 
sidered in.  Utterback  v.  Com.,  105  Ky. 
723,  49  S.  W.  479,  88  Am.  St.  Rep.  328. 

55.  Ark.  —  Ransom  r.  State,  49  Ark. 
176,  4  S.  W.  658.  Fla. — Dixon  r.  State, 
13  Fla.  631.  La.  —  State  v.  Rasberry, 
37  So.  545.  Mo.  —  State  V.  Braun- 
schweig, 36  Mo.  397.  Mont.  —  State  v. 
Gordon,  35  Mont.  458,  90  Pac.  173. 
Okla.  —  Shivers  V.  Territory,  13  Okla. 
466,  74  Pac.  899,  citing  Bish.  New  Crim. 
Proc,  §733.  S.  C.  —  State  v.  Brock, 
61  S.  C.  141,  39  S.  E.  359. 

Consent  to  Reading  of  Copy  From 
Indictment  Record.  —  The  defendant 
may  waive  the  reading  of  the  original 
indictment  and  consent  on  arraignment 


to  have  a  copy  read  as  it  appears  on 
the  record  duly  certified  by  the  clerk. 
Shivers  r.  Territory,  13  Okla.  466,  74 
Pac.  899. 

Burden  on  State  To  Show  Waiver. — 
Essary  v.  State,  53  Tex.  Crim.  596,  111 
S.  W.  927. 

56.  State  v.  Gordon,  35  Mont.  458, 
90   Pac.    173. 

57.  Dixon  v.  State,  13  Fla.  631. 

58.  Ga.  — Waller  v.  State,  2  Ga. 
App.  636,  58   S.   E.   1106.     Ind.  — Moli- 

han   V.  State,  30  Ind.  266.     la State 

V.  Thompson,  96  Iowa  464,  64  N.  W. 
419.  S.  C  — State  v.  Brock,  61  S.  C. 
141,  39  S.  E.  359. 

But  see:  Cal.  —  People  v.  Corbett, 
28  Cal.  328.  La.  — State  V.  Hunter,  43 
La.  Ann.  157,  8  So.  624.  Ore. —  State 
v.  Walton,  50  Ore.  142,  91  Pac.  490, 
13  L.  R.  A.  (N.  S.)  811,  holding  that 
an  arraignment  is  not  waived  by  asking 
for  a  continuance  and  thereafter  sub- 
mitting to  trial  without  protest. 

Conclusively  Considered  as  Waived 
After  Verdict.— Waller  r.  State,  2  Ga. 
App.  636,  58  S.  E.  1106. 

In  Wisconsin  it  has  been  held  in  a 
recent  case,  expressly  overruling  prior 
cases  to  the  contrarv  (Davis  v.  State, 
38  Wis.  487;  Douglass  v.  State,  3  Wis. 
820;  Anderson  v.  State,  3  Pin.  367),  that 
in  all  except  capital  cases  the  defend- 
ant waives  the  right  of  arraignment  by 
his  silence  when  he  ought  to  demand 
it,  where  it  appears  that  he  is  fully 
informed  as  to  the  charge  against  him, 
and  is  not  otherwise  prejudiced  in  the 
trial  of  the  case  by  the  omission  of 
that  formalitv.  Hack  r.  State,  141 
Wis.  346,  124  N.  W.  492,  Kerwm  and 
Barnes,  J.  J.,  dissenting,  and  Timlin, 
J.,  dubitante. 

59.     People  V.  Lightner,  49  Cal.  226. 
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present,80  and  the  circumstances  must  be  such  as  will  serve  the  pur- 
pose of  the  law  in  requiring  the  formality  of  an  arraignment.61 

2.  Waiver  of  Irregularity  in  Arraignment.  —  Irregularity  in  the  ar- 
raignment is  waived  by  failure  to  enter  an  objection  on  the  trial.62 

3.  Effect  of  Waiver.  —  If  the  prisoner  waives  an  arraignment,  there 
is  no  further  occasion  to  call  upon  him  to  plead.63  And  such  waiver 
of  the  arraignment,  or  any  part  thereof,  is  binding  on  the  accused, 
and  in  case  of  conviction  cannot  be  assigned  as  error.64 

G.  What  Must  Appear  From  Record.  —  It  is  generally  held  that 
a  valid  arraignment,65  or  a  waiver  thereof,66  must  be  shown  by  the 


60.  Wells  v.  Terrell,  121  Ga.  368,  49 
S.   E.  319. 

In  the  absence  of  the  accused,  in 
ease  of  felony,  his  attorney  is  -without 
authority  to  waive  arraignment.  State 
V.  McMichael,  50  La.  Ann.  428,  23  So.  992. 

61.  Ga.  — Wells  v.  Terrell,  121  Ga. 
368,  49  S.  E.  319.  Kan.  —  State  v. 
Baker,  46  Pac.  947.  Wis.  — See  Hack 
v.  State,  141  Wis.  346,  124  N.  W.  492. 

In  Georgia  it  is  held  that  an  arraign- 
ment may  be  waived  under  authority 
of  Pol.  Code,  1895,  §  10,  declaring  that 
' '  a  person  may  waive  or  renounce  what 
the  law  has  established  in  his  favor, 
when  he  does  not  thereby  injure  others 
or  affect  the  public  interest."  Hudson 
v.  State,  117  Ga.  704,  45  S.  E.  66. 

62.  Delivering  copy  of  information 
to  defendant's  attorney,  instead  of  to 
defendant  personally,  is  waived  by  fail- 
ure to  object  in  the  trial  court.  Peo- 
ple v.  Suesser,  142  Cal.  354,  75  Pac. 
1093. 

Indorsements  o  n  Information.  —  If 
indorsements  on  the  information  are 
to  be  considered  part  of  the  informa- 
tion (though  the  contrary  would  appear 
from  the  statute),  failure  to  cause  a 
copy  of  the  indorsements  upon  the 
information,  including  the  list  of  wit- 1 
nesses,  to  be  delivered  to  the  defendant ' 
at  the  time  of  his  arraignment,  al- 
though i'ooked  upon  as  a  defective  ar- 
raignment, is  waived  by  asking  for 
and  obtaining  time  to  plead,  and  by 
afterwards  pleading  to  the  information 
without  objection.  State  v.  DeLea,  36 
Mont.  531,  93  Pac.   814. 

63.  Certainly  where,  after  arraignment 
waived,  the  prosecutor  endorses  upon 
the  indictment  a  plea  of  not  guilty, 
no  possible  harm  is  done  the  accused, 
and  the  issue  between  him  and  the 
state  is  duly  made  up.  Tarver  v.  State, 
95   Ga.   222,   21   S.   E.   381. 

64.  Ga.  —  Hudson  v.  State,  117  Ga. 
704,  45   S.   E.   66,   quoting  from   Max- 
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well's  Crim.  Proc.  (2nd  ed.)  579,  note 
3.  La. — ■  State  v.  Rasberry,  113  La. 
651,  37  So.  545.  Ind.  Ter.  —  Roper  v. 
United  States,  7  Ind.  Ter.  185,  14  S.  W. 
584.  Wis. —  Hack  v.  State,  141  Wis. 
346,  124  N.  W.  492. 

Upon  waiver  of  reading  of  original 
and  consent  to  arraignment  upon  a 
copy  of  the  indictment  as  appearing  on 
the  record,  the  defendant  cannot  bo 
heard  to  say  in  an  appellate  court  thaj 
he  was  not  properly  arraigned.  Shiv- 
ers v.  Territory,  13  Okla.  466,  74  Pac. 
899. 

65.  U.  S.  —  Crain  v.  United  States, 
162  U.  S.  625,  16  Sup.  Ct.  952,  40  L. 
ed.  1097.  Ala.  — Howard  v.  State,  50 
So.  954;  State  v.  Hughes,  1  Ala.  655. 
Cal.  —  People  v.  Gaines,  52  Cal.  479. 
Colo. —  Ray  v.  People,  6  Colo.  231.  HI. 
Parkinson  v.  People,  135  111.  401,  25  N. 
E.  764,  10  L.  R.  A.  91;  Aylesworth  v. 
People,  65  111.  301.  Ind.  —  MeJunkins 
v.  State,  10  Ind.  140.  Kan.  — State  v. 
Wilson,  42  Kan.  587,  22  Pac.  622.  Mich. 
Grigg  p.  People,  31  Mich.  471.  Miss. 
Sartorious  v.  State,  24  Miss.  602.  Mo. 
State  v.  Ambrose,  125  Mo.  App.  464, 
102  S.  W.  590.  Neb.  —  Barker  v.  State, 
54  Neb.  53,  74  N.  W.  427.  Ohio. — 
Hanson  v.  State,  43  Ohio  St.  376,  1  N. 
E.  136. 

In  Pennsylvania  an  entry  of  the  ar- 
raignment on  the  record  is  necessary 
only  in  capital  cases.  Jacobs  v.  Com., 
5  Serg.  &  R.   (Pa.)   315. 

In  Texas  it  seems  that  an  arraign- 
ment is  only  required  in  a  capital  case; 
but  there  is  no  reversible  error  in  the 
fact  that  the  record  shows  an  arraign- 
ment in  a  case  other  than  a  felony  one, 
if  it  shows,  in  addition  to  defendant's 
plea,  that  the  indictment  was  read  to 
the  jury  and  that  a  plea  of  not  guilty 
was  made  thereto.  Oliver  v.  State  (Tex. 
Crim.),  41  S.  W.  623. 

66.  Bowen  v.  State,  98  Ala.  83,  12 
So.   808. 
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record  proper,  and  not  by  bill  of  exceptions.67  Reference  is  made 
to  the  note  hereto  for  cases  wherein  it  was  held  that  the  record  suffi- 
ciently showed  an  arraignment.68  It  has  been  said  that  an  arraign- 
ment will  be  presumed  from  the  fact  that  the  record  shows  the  entry 
of  a  valid  plea.69  And  it  is  even  held  in  some  jurisdictions  that  if  the 
record  is  silent  as  to  the  arraignment  it  will  be  presumed  that  the 
defendant  was  properly  arraigned,  or  that  he  waived  the  arraign- 
ment.70 

II.  PLEA.  —  A.  In  General.  —  1.  Purpose  of  Plea.  —  The  purpose 
of  a  plea  is  to  tender  an  issue.71 

2.  Necessity  for  and  Waiver  of  Plea.  —  a.  In  General.  —  (I.)  Ma- 
jority Rule.  —  The  weight  of  authority  is  to  the  effect  that  while  an  ar- 
raignment may  be  waived,72  a  plea  to  an  information,  as  well  as  an 


67.  Howard  v.  State  (Ala.),  50  So. 
954. 

Record  Proper  Controls  if  it  Con- 
flicts With  Bill  of  Exceptions.  —  How- 
ard v.  State   (Ala.),  50  So.  954. 

68.  Cal.  — People  v.  Miller,  137  Cal. 
642,    70   Pac.    735,   wherein    it   appeared 
from  the  record  that  defendant  pleaded 
guilty  "in  response  to  the  court."    Fla. 
Denham  r.  State,  22  Fla.  664   ("where 
the    record    shows   that    the    'case   was 
called  and  the  prisoner  duly  arraigned,' 
and  again  that  the  'defendant  was  ar- 
raigned   and    the    indictment    in    said 
cause  was  read  to  him,  and  the   ques- 
tion was  asked  of  him,  are  you  guilty 
or  not  guilty,  to  which  he  replied,  not 
guilty,'    upon    which    plea    he    went    to 
trial    without    any    objection");    Reed 
r.  State,  16  Fla.  564  (a  showing  by  the 
record    that    defendants    were    brought 
into  court,  that  they  appeared  by  coun- 
sel,   pleaded    to    the    indictment,    were 
tried    and    convicted);    Dixon    V.    State, 
13  Fla.  631  (where  the  record  disclosed 
the  personal  presence  of  the  accused  in 
court,  and  his  plea).     111.  —  Fitzpatrick 
r.  People,  98  111.  259,  where  the  record 
mentioned    the    prisoner's    presence    in 
court   and   that   he   was   called   upon  to 
plead   to   the    indictment.     Ind.   Ter. — 
Gardner   V.   United   States,   5   Ind.   Ter. 
150,  82   S.   W.   704,  wherein   the  record 
disclosed  with  reference  to  the  arraign- 
ment the  entry  of  record  of  an  order, 
reciting  the  date,  the  term  of  court,  the 
presence   of   the   judge,   the   number   of 
the  case,  the  names  of  parties,  the  of- 
fense   charged,    and    further    the    pres- 
ence  of   accused   and   the   fact   that   in 
open    court,    after    being    formally    ar- 
raigned  upon    the    indictment,    he   said 
that    he    was    not    guilty    as    charged 

therein,  and  put  himself  upon  the  coun 


try.  Va.  —  Stoneham  v.  Com.,  86  Va. 
523,  10  S.  E.  238,  wherein  the  record 
disclosed  that  the  prisoner  was  brought 
to  the  bar  of  the  court  to  answer  the 
accusation  contained  in  the  indictment. 
Sufficient  Showing  of  Arraignment 
on  Amended  Information.  —  Where  it 
appears  from  the  record  that  it  was 
only  after  an  amended  information  was 
filed  that  a  warrant  was  issued,  and 
that  thereafter,  when  called  upon  to 
plead,  the  defendant  interposed  a  de- 
murrer to  the  amended  information, 
and  that  this  being  overruled,  he 
entered  a  plea  of  not  guilty,  an  ar- 
raignment on  the  amended  information 
is  shown.  The  latter  "superseded  the 
original,  and  when  the  record  recites 
that,  after  the  demurrer  was  overruled, 
the  defendant  pleaded  not  guilty  of  the 
offense  charged  in  the  information, 
there  cannot  be  any  question  but  what 
the  reference  in  the  court's  minutes  is 
to  the  amended  information,  which  was 
in  fact  the  only  information  in  the 
case  at  that  time;  the  original  having 
become  functus  officio  by  reason  of  the 
filing  of  the  amended  information." 
State  v.  Gordon,  35  Mont.  458,  90  Pac. 
173. 

69.  Territory  v.  Marshall,  13  Hawaii 
76.     And  see  supra,  I,     F,  1. 

70.  Johns  v.  State,  104  Ind.  557,  4 
N.  E.  153;  State  V.  Winstrand,  37  Iowa 
110. 

71.  Ariz.  —  Territory  V.  Blevms,  4 
Ariz.  68,  77  Pac.  616.  Mich.  — People 
V.  Harding,  53  Mich.  481,  18  N.  W. 
555,  19  N.  W.  155.  Mo.  —  State  v. 
Mikel,  102  S.  W.  19.  Neb.  — Brown- 
in-  v.  State,  54  Neb.  203,  74  N.  W. 
631.  N.  M.  —  Territory  v.  Gonzales, 
13   N.   M.   94,   79   Pac.   705. 

72.  See  supra,  I,  F. 
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indictment,73  is  absolutely  essential,  on  the  ground  that  without  a 
plea  there  can  be  no  issue74  and  the  plea  is  not  waived  by  submitting 
to  a  trial  conducted  as  though  a  plea  had  been  interposed.76  The 
omission  to  plead  is  fatal  to  the  judgment  even  after  verdict.79 


73.  Ind.— Johns  v.  State,  104  Ind.  557, 
4  N.  E.  153.  Mich.— Grigg  v.  People,  31 
Mich.  471.  Mont.  —  State  v.  DeWolfe, 
29  Mont.  415,  74  Pac.  1084.  Neb. — 
See  Browning  v.  State,  54  Neb.  203, 
74  N.  W.  631;  Barker  v.  State,  54  Neb. 
53,  74  N.  W.  427.  Tex.  —  Thompson 
V.  State,  46  Tex.  Crim.  412,  80  S.  W. 
623.     See  Munson  v.  State  (Tex.  App.), 

11  S.  W.  114. 

74.  U.  S.  — Shelp  v.  United  States, 
81  Fed.  694,  26  C.  C.  A.  570.  Ala. — 
Hamilton  v.  State,  147  Ala.  110,  41  So. 
940;  Bowen  v.  State,  98  Ala.  83,  12 
So.    808;    Childs    v.    State,    97    Ala.    49, 

12  So.  441;  Jackson  v.  State,  91  Ala. 
55,  8  So.  773,  24  Am.  St.  Rep.  860; 
Fisher  v.  State,  46  Ala.  717.  Ariz. — 
Territory  v.  Blevins,  4  Ariz.  68,  77  Pac. 
616;  Territory  v.  Brash,  3  Ariz.  141, 
32  Pac.  260.  Cal.  —  People  ».  Mona- 
ghan,  102  Cal.  229,  36  Pac.  511;  Peo- 
ple v.  Gaines,  52  Cal.  479;  People  v. 
Corbett,  28  Cal.  328.  Colo.  — Ray  v. 
People,  6  Colo.  231.  Ga.  —  Brvans 
v.  State,  34  Ga.  323.  111.— Parkinson  v. 
People,  135  111.  401,  25  N.  E.  764,  10 
L.  R.  A.  91;  Gould  v.  People,  89  111.  216 
(plea  indispensable  unless  defendant 
stands  mute);  Hoskins  v.  People,  84 
111.  87,  25  Am.  Rep.  433;  Yundt  v.  Peo- 
ple, 65  111.  372;  Aylesworth  v.  Peo- 
ple, 65  111.  301;  Miller  v.  People,  47 
111.  App.  472;  Spicer  v.  People,  11  111. 
App.  294;  Price  v.  People,  9  111.  App. 
36.  Ind,  —  Johns  v.  State,  104  Ind.  557. 
4  N.  E.  153;  Fletcher  v.  State,  54  Ind. 
462.  Kan. —  State  v.  Wilson,  42  Kan. 
587,  22  Pac.  672.  Ky. —  Com.  v.  Neat, 
11  Ky.  L.  Rep.  434,  12  S.  W.  256. 
La.  —  State  V.  Hunter,  43  La.  Ann.  157, 
8  So.  624;  State  v.  Chenier,  32  La.  Ann. 
103  (making  no  reference  to  State  v. 
Jerry,  3  La.  Ann.  576,  holding  that  the 
entry  of  a  plea  is  not  essential  under 
all  circumstances) ;  State  v.  Ford,  30 
La.  Ann.  311.  Md.  —  Salfner  v.  State, 
84  Md.  299,  35  Atl.  885.  Mich. — 
Grigg  v.  People,  31  Mich.  471.  Miss. — 
Sartorious  v.  State,  24  Miss.  602.  Mo. 
State  v.  Walker,  119  Mo.  467,  24  S. 
W.  1011;  State  v.  Williams,  117  Mo. 
379,  22  S.  W.  1104;  State  v.  Koerner, 
51  Mo.  174;  State  v.  Mikel,  125  Mo. 
App.    287,    102    S.    W.    19;     State      v. 
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Lewellyn,  93  Mo.  App.  469,  67  S.  W. 
677;  State  v.  Grassle,  74  Mo.  App.  313; 
State  v.  Hull,  73  Mo.  App.  300.  Mont. 
State  v.  DeWolfe,  29  Mont.  415,  74 
Pac.  1084.  Neb.  — Barker  v.  State,  54 
Neb.  53,  74  N.  W.  427,  in  felony  cases. 
N.  Y.— People  V.  Bradner,  10  N.  Y.  St. 
667.  N.  C— State  v.  Cunningham,  94  N. 
C.  824.  Okla.  —  Ex  parte  Walton,  2 
Okla.  Crim.  437,  101  Pac.  1034.  Ore. 
State  v.  Walton,  50  Ore.  142,  91  Pac. 
490,  13  L.  R.  A.  (N.  S.)  811,  wherein  it 
is  said  that  the  statute  making  a  plea 
essential  is  merely  declaratory  of  the 
common  law.  Term. — Link  v.  State,  3 
Heisk.  252.  Tex.— Munson  v.  State,  11 
S.  W.  114;  Sims  v.  State,  49  Tex.  Crim. 
199,  91  S.  W.  579;  Thompson  v.  State, 
46  Tex.  Crim.  412,  80  S.  W.  623;  Jef- 
ferson v.  State,  24  Tex.  App.  535,  7 
S.  W.  244;  MeFarland  V.  State,  18  Tex. 
App.  313;  Parchman  v.  State,  3  Tex. 
App.  225;  Smith  v.  State,  1  Tex.  App. 
408.  Wash.— State  v.  Straub,  16  Wash. 
Ill,  47  Pac.  227;  Palmer  v.  United 
States,  1  Wash.  Ter.  5. 

Where  but  one  of  several  counts  is 
pleaded  to,  there  is  nothing  for  the 
jury  to  try  except  the  issue  made  by 
the  plea  interposed  to  that  count.  Beck 
v.  United  States,  145  Fed.  625,  76  C. 
C.  A.  417. 

How  To  Take  Advantage  of  Failure 
To  Plead.  —  In  Texas  the  statute  pro- 
viding that  a  defendant  cannot,  in  an 
appellate  court,  take  advantage  of  fail- 
ure to  enter  a  plea  otherwise  than  by 
bill  of  exceptions  applies  only  to  cases 
where  the  judgment  record  is  silent  on 
this  point.  If  it  affirmatively  appear 
of  record  that  no  plea  was  entered,  the 
defendant  can  raise  the  question  in  mo- 
tion for  new  trial  in  the  absence  of 
a  bill  of  exceptions,  pointing  out  the 
failure  to  comply  with  the  statute. 
Thompson  ??.  State,  46  Tex.  Crim.  412, 
80  S.  W.  623. 

75.  Territory  v.  Blevins,  4  Ariz.  68, 
77  Pac.  616;  Territory  V.  Brash,  3  Ariz. 
141,  32  Pac.  260;  People  v.  Gaines,  52 
Cal.  479;  People  v.  Corbett,  28  Cal.  328. 

76.  Territory  v.  Blevins,  4  Ariz.  68, 
77  Pac.  616;  People  v.  Gaines,  52  Cal. 
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(II.)  Minority  Eule.  —  Some  of  the  courts  consider  the  entry  of  a  plea 
to  be  a  mere  matter  of  form  and  not  of  substance,  and  take  the  posi- 
tion that  the  entry  of  a  plea  is  not  essential  under  all  circumstances, 
even  when  the  charge  is  for  a  felony."  And  if  the  defendant  goes 
to  trial  without  objection,  he  is  held  to  waive  the  formal  entry  of  a 
plea,  if  the  cause  is  tried  in  every  respect  as  though  a  plea  of  not 
guilty  had  been  entered.78 

b.  In  Misdemeanor  Cases.  —  Some  courts  have  decided  that  the  plac- 
ing of  a  defendant  on  trial  without  the  formal  entry  of  a  plea  will 
not  work  a  reversal  of  a  conviction  for  a  misdemeanor,79  and  others 
have  held  that  a  plea  is  as  essential  in  misdemeanor  as  in  felony 
cases.80 

c.  Essential  to  Due  Process  of  Law.  —  A  plea  has  been  said  to  be 
essential  to  due  process  of  law,  guaranteed  to  the  citizen  by  the  four- 
teenth amendment  to  the  federal  constitution.81 


479  (citing  State  V.  Montgomery,  63 
Mo.  296;  State  v.  Saunders,  53  Mo.  321; 
Douglass  v.  State,  3  Wis.  820).  See, 
however,   next    succeeding   section. 

77.  Moore  V.  State,  51  Ark.  130,  10 
S.  W.  22;  State  v.  Hayes,  67  Iowa  27, 
24  N.  W.  575;  State  r.  Greene,  66  Iowa 
11,  23  N.  W.  154.  See  also  infra,  II, 
10. 

78.  U.  S.  —  United  States  v.  Mol- 
loy,  31  Fed.  19.  la.  —  State  V.  Jones, 
70  Iowa  505,  30  N.  W.  750;  State  v. 
Hayes,  67  Iowa  27,  24  N.  W.  575;  State 
V.  Greene,  66  Iowa  11,  23  N.  W.  154. 
Kan.  —  State  r.  Glave,  51  Kan.  330, 
33  Pac.  8.  Wash.  —  State  v.  Straub, 
16  Wash.  Ill,  47  Pac.  227. 

In  Wisconsin  in  a  recent  case  (ex- 
pressly overruling  Davis  v.  State,  38 
Wis.  487;  Douglass  r.  State,  3  Wis. 
820;  Anderson  V.  State,  3  Pinne.  367) 
it  is  said  by  the  cnief  justice  that  a 
plea  will  be"  waived  by  the  defendant 
by  his  silence  when  he  ought  to  demand 
it,  in  all  cases  (except  capital  cases) 
where  it  appears  that  he  is  fully  in- 
formed as  to  the  charge  against  him 
and  is  not  otherwise  prejudiced  in 
the  trial  of  the  case  by  the  omission 
of  that  formality.  Hack  v.  State,  141 
Wis.  346,  124  N.  W.  492,  Kerwin  and 
Barnes,  J.  J.,  dissenting,  the  latter 
filing  an  opinion,  and  Timlin,  J.,  du- 
bitante,  filing  an  opinion. 

79.  Browning  V.  State,  54  Neb.  203, 
74  X.  W.  631. 

In  Kentucky  it  is  held  that  the  fail- 
ure of  a  defendant  in  a  misdemeanor 
case  to  plead  to  an  indictment  is,  in 
law,  a  confession  of  the  allegations  of 


the  indictment.  Sharp  v.  Com.,  16  Ky. 
L.  Rep.  840,  30  S.  W.  414;  Payne  v. 
Com.,  16  Ky.  L.  Rep.  839,  30  S.  W. 
416. 

80.  Shelp  v.  United  States,  81  Fed. 
694,  26  C.  C.  A.  570;  Gould  v.  People, 
89  111.  216;  Haskins  v.  People,  84  111. 
87;  Spicer  v.  People,  11  111.  App.  294. 
See  Miller  v.  People,  47  111.  App.  472. 

81.  U.  S.  —  Crain  v.  United  States, 
162  U.  S.  625,  16  Sup.  Ct.  952,  40  L. 
ed.  1097.  Ore.  — State  v.  Walton,  50 
Ore.  142,  91  Pac.  490,  13  L.  R.  A. 
(X.  S.)  811.  Wis.  — Hack  v.  State,  141 
Wis.  346,  124  N.  W.  492. 

"In  capital  or  other  infamous  crimes 
an  arraignment  has  always  been  re- 
garded as  a  matter  of  substance.  .  . 
Without  citing  other  authorities  we 
think  it  may  be  stated  to  be  the  pre- 
vailing rule  in  this  country  and  in 
England,  at  least  in  cases  of  felony, 
that  a  plea  to  the  indictment  is  nec- 
essary before  the  trial  can  be  properly 
commenced,  and  that  unless  this  fact 
appears  affirmatively  from  the  record 
the  judgment  cannot  be  sustained.  Un- 
til the  accused  pleads  to  the  indictment, 
and  thereby  indicates  the  issue  sub- 
mitted by  him  for  trial,  there  is  noth- 
ing for  the  jury  to  try;  and  the  fact 
that  the  defendant  did  so  plead  should 
not  be  left  to  be  inferred  from  a  gen- 
eral recital  in  some  order  that  the 
jury  were  sworn  to  'try  the  issue 
joined.'  The  record  should  be  a  per- 
manent memorial  of  what  was  the  issue 
tried,  and  show  whether  the  judgment 
whereby  it  was  proposed  to  take  the 
life  of  the  accused  or  to  deprive  him 
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d.  Necessity  for  Repleading.— a.)  Upon  Withdrawal  of  Plea  -  rA  ) 
General  Rule.  —  Where  a  plea  is  withdrawn  for  the  express  purpose 
of  interposing  some  other  plea  or  a  demurrer  to  or  motion  to  quash 
or  dismiss  the  indictment  or  information,  and  such  plea,  demurrer 
or  motion  is  subsequently  overruled,  it  is  generally  essential  tn  « 
valid  trial  that  the  accused  replead.82  Y  essential  to  a 


of  his  liberty,  was  in  accordance  with 
the  law  of  the  land.    In  Hopt  v.  Utah 
110   U.   S.  574,   579    (28:262,   265),  this 
court,    observing    that    the    public    has 
an   interest   in  the   life  and   liberty  of 
an  accused  person,  said:     'Neither  can 
be  lawfully  taken  except  in  the  mode 
prescribed    by    law.     That     which     the 
law  makes  essential  in  proceedings  in- 
volving the  deprivation  of  life  or  lib- 
erty  cannot    be   dispensed   with    or   af- 
fected by  the  consent  of  the  accused, 
much  less  by  his  mere  failure,  when  on 
trial  and  in  custody,  to  object  to  un- 
authorized   methods.'     .     .     .     We    are 
of   opinion   that   the  rule  requiring  the 
record  of  a  trial  for  an  infamous  crime 
to  show  affirmatively  that    it   was   de- 
manded of  the  accused  to  plead  to  the 
indictment,    or   that    he    did    so    plead, 
is  not   a  matter  of  form   only,  but   of 
substance  in  the  administration  of  the 
criminal  law;   consequently,  such  a  de- 
fect in  the  record   of  a  criminal   trial 
is  not  cured  by  U.  S.  Rev.  Stat.,  §  1025, 
but  involves  the   substantial   rights   of 
the  accused.     It  is  true  that  the   Con- 
stitution   does    not,    in    terms,    declare 
that  a  person  accused  of  crime  cannot 
be  tried  until  it  be  demanded   of  him 
that   he  plead,   or  unless  he  pleads,  to 
the  indictment.     But  it  does  forbid  the 
deprivation  of  liberty  without  due  pro- 
cess of  law;  and  due  process  of  law  re- 
quires   that   the    accused   plead,    or    be 
ordered  to  plead,  or,  in  a  proper  case, 
that  a  plea  of  not  guilty  be  filed  for 
him,  before  his  trial  can  rightfully  pro- 
ceed;  and  the  record  of  his  conviction 
should  show  distinctly,  and  not  by  in- 
ference   merely,    that     every    step     in- 
volved  in   due  process   of  law  and   es- 
sential   to    a    valid    law   was   taken    in 
the  trial  court;  otherwise  the  judgment 
will  be  erroneous.     The  suggestion  that 
the  trial  court  would  not  have  stated, 
in  its  order,  that  the  jury  was  sworn 
to  try  and  tried  'the  issue  joined,'  un- 
less the  defendant  pleaded,  or  was  or- 
dered to  plea,  to  the  indictment,  can- 
not be  made  the  basis  of  judicial  action 
without   endangering   the   just   and   or- 
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derly  administration  of  the  criminal 
law."  Crain  v.  United  States,  162  U 
S.  625,  16  Sup.  Ct.  952,  40  L.  ed.  1097. 
The  opinion  of  the  court  was  delivered 
by  Mr.  Justice  Harlan,  who  cited 
the  following  cases:  Ala. —  State  v 
Hughes,  1  Ala.  655,  657.  CaL  — Peo- 
ple v.  Corbett,  28  Cal.  328,  330.  Colo. 
Ray  v.  People,  6  Colo.  231.  III.  — 
Parkinson  v.  People,  135  111.  401,  403, 
25  N.  E.  764,  10  L.  R.  A.  91;  Hoskins 
v.  People,  84  111.  87,  25  Am.  Rep.  433; 
Yundt  v.  People,  65  111.  372;  Ayles- 
worth  v.  People,  65  111.  301;  Johnson 
v.  People,  22  111.  314.  Ind.  —  Hicks  v. 
State,  111  Ind.  402,  12  N.  E.  522; 
Bowen  v.  State,  108  Ind.  411,  413,  9 
N.  E.  378.  Kan.  — State  v.  Wilson, 
42  Kan.  587,  22  Pac.  622.  La.  —  State 
v.  Chenier,  32  La.  Ann.  103.  Mass. — 
Com.  v.  Hardy,  2  Mass.  303,  316. 
Mich.  —  Grigg  v.  People,  31  Mich.  471. 
Miss.  —  Sartorious  v.  State,  24  Miss 
602,  611,  612.  Mo.  — State  v.  Van- 
hook,  88  Mo.  105;  State  v.  Agee,  68 
Mo.  264;  State  v.  Saunders,  53  Mo. 
234.  Tex.  —  Jefferson  v.  State,  24  Tex 
App.  535,  7  S.  W.  244.  Wis.  — Doug- 
lass v.  State,  3  Wis.  820. 

A  state  cannot,  therefore,  pass  a  law 
providing  for  a  trial  without  arraign- 
ment or  plea;  "but  that  does  not  nec- 
essarily affect  the  question  whether  a 
citizen  may  not  effectually  waive  that 
right.  This  court  has  held  that  con- 
stitutional rights  may  be  waived  by  the 
defendant,  except  perhaps  in  capital 
cases."  Hack  v.  State,  141  Wis.  346, 
124  N.  W.  492. 

82.  U.  S.  —  See  Waller  v.  United 
States  (C.  C.  A.),  179  Fed.  810.  Cal. 
People  v.  Monaghan,  102  Cal.  229,  36 
Pac.  511.  Ind.  —  Hatfield  v.  State,  9 
Ind.  App.  296,  36  N.  E.  664.  La. — 
State  v.  Brackin,  113  La.  879,  37  So. 
863;  State  v.  Hunter,  43  La.  Ann.  157, 
8  So.  624.  N.  M.  — Territory  v.  Gon- 
zales, 13  N.  M.  94,  79  Pac.  705,  the 
court  remarking  that  the  rule  as  stated 
herein  in  the  next  succeeding  section 
is  the  common-sense  view  of  the  ques- 
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(B.)  Where  Defendant  Stipulates  To  Proceed  to  Trial.  —  Where  a  plea 
of  not  guilty  is  withdrawn  to  let  in  a  plea  in  abatement  or  motion 
to  quash,  with  the  express  stipulation  that,  if  overruled,  the  trial 
shall  proceed,  the  effect  of  such  stipulation  is  to  reinstate  the  former 
plea,  and  the  trial  is  regular  without  repleading.83 

(C.)  Where  Non-Prejudicial  Irregularities  Disregarded.  — Under  stat- 
utes requiring  the  court  to  disregard  irregularities  in  the  proceed- 
ings not  injuriously  affecting  the  defendant's  rights,  if  a  plea,  de- 
murrer or  motion  to  quash  or  dismiss  is  overruled,  having  been  filed 
with  leave  of  court  subsequent  to  the  withdrawal  of  a  plea,  the  de- 
fendant by  going  to  trial  thereafter  without  objection,  in  effect, 
waives  his  right  to  replead  and  assents  to  the  restoration  of  his  form- 
er plea.8* 

(II.)  After  Amendment.  —  Unless  an  amended  information  changes 
the  nature  of  the  offense  charged,  or  departs  in  some  other  substan- 
tial or  material  respect  from  the  original,  so  as  to  plainly  affect  some 
substantial  right  of  the  accused,85  a  plea  to  the  original  information 
is  sufficient  to  create  the  issue  and  support  a  conviction.86 

(III.)  After  Change  of  Venue. —  Where  upon  arraignment  a  defend- 
ant stands  mute  and  the  court  directs  the  entry  of  a  plea  of  not 
guilty,  it  is  an  unnecessary  precaution  to  require  the  defendant  to 
plead  again  upon  removal  to  a  court  to  which  a  change  of  venue 
has  been  granted,  but  if  he  is  required  to  plead  again  this  is  not 
such  an  irregularity  as  will  authorize  a  reversal  of  the  judgment, 
if  it  is  not  shown  that  defendant  suffered  any  injury.87 

(IV.)  On  Appeal. —  It  is  well  settled  that  on  an  appeal  from  a  lower 
court,  where  a  plea  has  been  entered,  it  is  unnecessary  for  the  de- 
fendant to  plead  again  in  the  upper  court.88 


tion  and  the  one  it  would  adopt  if 
at  liberty  to  do  so,  since  it  did  not 
appear  that  defendant  was  prejudiced 
by  failure  to  have  him  replead.  Wash. 
See  State  t'.  Quinn,  56  Wash.  295,  105 
Pac.  818.  Wis.  —  Lanphere  r.  State, 
114  Wis.  193,  89  N.  W.  128. 

But  see  State  v.  Blake,  5  Wyo.  107, 
38  Pac.  354,  358;  O'Hara  V.  United 
States,  129  Fed.  551,  64  C.  C.  A.  81 
(appealed  from  the  United  States  Dis- 
trict Court  for  the  Southern  District 
of  Ohio). 

83.  Hawaii.  —  Territory  v.  Wong 
Tim,   16   Hawaii  408.     HI.  —  Morton   V. 

People,    47    111.    468.     La See     State 

F.  Brackin,  113  La.  879,  37  So.  863. 

84.  Mich.  —  Hensche  v.  People,  16 
Mich.  46.  Mo.  —  See  State  V.  Zimmer- 
man, 123  S.  W.  67.  N.  Y.  — People 
v.  Bradner,  13  N.  E.  87.  Ohio.  —  Gorm- 
ley  v.  State,  37  Ohio  St.  120. 

85.  People  v.  Moody,  69  Cal.  184, 
10    Pac.    392,    where    the    information 


charged  the  offense  as  occurring  on  a 
day  subsequent  to  the  filing  of  the  in- 
formation and  was  amended  so  as  to 
charge  it  on  a  day  before  the  filing, 
and  it  was  held  essential  that  the  de- 
fendant again  plead. 

86.  Territory  r.  Marshall,  13  Hawaii 
76;  State  v.  Beatty,  45  Kan.  492,  25 
Pac.  899  (which  was  a  homicide  case, 
wherein  the  information  was  amended 
so  as  to  change  the  Christian  name  of 
the  deceased,  and  it  was  held  that,  the 
defendant  having  pleaded  to  the  orig- 
inal information,  a  further  plea  was 
unnecessary). 

87.  Gardner  v.  People,  4  HI.  83. 

88.  Territory  V.  Marshall,  13  Hawaii 
76;  Cline  v.  State,  25  Ind.  App.  331, 
58  N.  E.  210,  holding  that  where  a 
plea  has  been  entered  before  a  justice 
of  the  peace,  no  further  plea  is  re- 
quired in  the  circuit  court  upon  ap- 
peal. 
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e.  Necessity  for  Special  Plea.  —  In  criminal  prosecutions  any  mat- 
ter in  confession  and  avoidance  constituting  a  defense  should  be 
pleaded  specially.89  A  special  plea  is  necessary  only  where  it  is 
sought  to  interpose  as  a  defense  matter  which  cannot  be  given  in 
evidence  under  the  general  issue.90  The  irregularity  of  setting  up 
matter  by  way  of  special  plea  which  might  have  been  given  in  evi- 
dence under  a  plea  of  not  guilty  is  waived,  however,  if  the  state  in- 
terposes a  demurrer  to  the  plea.91 

3.  What  Pleas  Allowable.  —  In  the  absence  of  statute  any  of  the 
pleas  known  to  the  common  law  referred  to  in  succeeding  sections 
of  this  title  may  be  interposed.  In  many  jurisdictions,  however, 
many  of  these  pleas  are  eliminated  by  statute.  Thus  in  Illinois  the 
statute  dispenses  with  all  pleas  other  than  the  plea  of  not  guilty, 
unless  it  be  pleas  in  abatement,92  and  in  Indiana  the  only  pleas  in  bar 


89.  Neaderhouser  v.  State,  28  Ind. 
257. 

In  Clem  v.  State,  42  Ind.  420,  13  Am. 
Eep.  369,  it  is  said:  "The  defenses 
which  a  defendant  might  plead  spe- 
cially in  bar  of  the  indictment  were 
formerly  of  four  kinds:  a  former  ac- 
quittal, a  former  conviction,  a  former 
attainder  and  a  pardon.  But  as  at- 
tainders are  prohibited  in  this  country 
(Const.  U.  S.  art.  1,  §  10),  and  as  par- 
dons are  not  granted  until  after  con- 
viction (State  Const,  art.  5,  §  17),  the 
defenses  which  a  defendant  may  thus 
plead  specially  are  reduced  to  the  two — 
a  former  acquittal  and  a  former  con- 
viction." 

The  object  of  a  special  plea  in  crim- 
inal procedure  is  not  to  traverse  the 
charge  contained  in  the  indictment,  or 
to  give  in  detail  the  circumstances  con- 
stituting the  offense.  No  reason  exists 
at  the  present  day  for  enlarging  its 
common  law  scope.  Davis  V.  State,  152 
Ind.  145,  52  N.  E.  754. 

90.  Ga.— Danforth  v.  State,  75  Ga.  614, 
58  Am.  Eep.  480,  defense  of  insanity 
may  be  made  under  a  plea  of  not  guilty. 
Ind.  — Davis  v.  State,  152  Ind.  145,  52 
N.  E.  754.  la.  —  Peters  v.  State,  3 
Greene  74.  Ohio.. —  Billingheimer  v. 
State,  32  Ohio  St.  435;  Hirn  v.  State, 
1  Ohio  St.  15,  citing  1  Saunders  309; 
1  Chit.  Crim.  Law  473.  S.  O.  —  State  v. 
Howard,  2  Brev.  165.  Tenn.  —  Keneval 
V.  State,  107  Tenn.  581,  64  S.  W.  897. 

Special  Plea  Rarely  Necessary  or 
Proper.  —  The  plea  of  not  guilty  in 
criminal  cases  opens  a  very  wide  de- 
fense as  to  all  matters  connected  with 
the  merits  of  the  case,  and  a  special 
plea  can  rarely  be  necessary  or  proper. 
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Com.   v.   Blake,    12    Allen    (Mass.    188. 

"An  alibi  is  not,  in  the  strict  and 
accurate  sense,  a  special  defense,  but 
a  traverse  of  the  material  averment 
in  the  indictment,  that  the  defendant 
did  or  participated  in  the  particular 
act  charged,  and  is  comprehended  in 
the  general  plea,  not  guilty.1"  Allbrit- 
ton  v.  State,  94  Ala.  76,  10  So.  426. 

Special  Plea  Amounting  Only  to  Gen- 
eral Issue  Properly  Rejected.  —  Fox  v. 
State,  89  Md.  381,  43  Atl.  775,  73  Am. 
St.  Eep.  192;  State  v.  Evans,  33  W.  Va. 
417,  10  S.  E.  792. 

91.  Hirn  v.  State,  1  Ohio  St.  15. 
But    for    convenience    the    appellate 

court  may  consider  the  demurrer  to 
such  a  plea  when  it  presents  the  same 
questions  as  would  have  been  present- 
ed by  objections  to  the  evidence. 
Beauvoir  Club  v.  State,  148  Ala.  643, 
42  So.  1040,  121  Am.  St.  Eep.  82.  But 
in  Davis  v.  State,  152  Ind.  145,  52 
N.  E.  754,  it  was  held  that  a  demurrer 
was  properly  sustained  to  pleas  which 
set  up  matter  which  should  have  been 
proved  under  the  general  issue.  See 
also  Hankins  v.  People,  106  111.  628. 

92.  In  Illinois  "the  Criminal  Code 
provides  that,  'upon  the  arraignment 
of  a  prisoner,  it  shall  be  sufficient, 
without  complying  with  any  other  form, 
to  declare  orally,  by  himself  or  his 
counsel,  that  he  is  not  guilty.'  This 
provision  in  terms  dispenses  with  all 
other  pleas  and  forms,  and  clearly  per- 
mits all  meritorious  defenses  to  be 
made  under  the  plea  of  not  guilty. 
.  .  .  It  renders  unnecessary  the  plea 
of  former  conviction,  and  allows  that 
defense  to  be  made  under  the  plea  of 
not   guilty,    and   being   unnecessary   it 
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necessary  are  the  general  issue  and  insanity.93  The  Iowa  statute 
recognizes  but  three  pleas  to  an  indictment:  (1)  guilty;  (2)  not 
guilty;  and  (3)  a  plea  of  former  conviction  or  acquittal  of  the  of- 
fense charged.9* 

4.  Time  for  Plea.  —  a.  In  General.  —  In  the  absence  of  statute  per- 
mitting the  accused  a  reasonable  time  or  a  specified  time  in  which 
to  plead  or  answer,95  the  plea  should  generally  be  entered  when  the 


is  not  error  to  sustain  a  demurrer  to 
such  a  plea  or  strike  it  from  the  files. 
Without  the  plea  the  same  evidence  in 
defense  may  be  given  that  could  be  if 
it  was  pleaded.  By  sustaining  a  de- 
murrer to  such  a  plea  the  accused  can 
Bustain  no  wrong,  as  he  may  still  in- 
troduce any  evidence  he  might  under 
the  plea."  Hankins  v.  People,  106  111. 
628,  citing  McCord  V.  Mechanics  Nat. 
Bank,  84  111.  49;  Wiggins  Ferry  Co.  v. 
Blakeman,  54  111.  201;  Manny  v.  Rix- 
ford,  44  111.  129;  City  of  Quincy  V. 
Warfield,  25  111.  279;  Curtiss  v.  Martin, 
20  111.  557,  as  sustaining  this  doctrine. 

93.  ' '  Notwithstanding  the  provisions 
of  the  statute,  ...  it  has  been  held 
in  this  State  that  such  matters  as 
might  be  set  up  by  special  plea  at  com- 
mon law  may  yet  be  presented  in  that 
manner."  Davis  V.  State,  152  Ind.  145, 
52  N.  E.  754,  citing  Burns'  Rev.  St., 
§1832  (Rev.  St.  1881,  §1763);  State 
v.  Barrett,  54  Ind.  434;  Clem  v.  State, 
42  Ind.  420,  13  Am.  Rep.  369;  Nead- 
erhouser  r.  State,  28  Ind.  257. 

But  it  is  not  reversible  error  to 
strike  out  a  special  plea,  since  the  de- 
fendant is  not  prejudiced  in  his  de- 
fense by  the  error,  as  he  can  give  the 
same  matter  in  evidence  under  a  plea 
of  not  guilty.  Neaderhouser  v.  State, 
28  Ind.  257. 

94.  State  v.  Whalen,  98  Iowa  662, 
68  N.  W.  554;  State  v.  Caywood,  96 
Iowa  367,  65  N.  W.  385. 

Under  the  Iowa  statute  any  other 
plea,  if  filed,  is  properly  stricken  out. 
In  State  V.  Caywood,  96  Iowa  367,  65 
N.  W.  385,  an  indictment  for  perjury, 
the  defendant  filed  a  specific  plea  set- 
ting out  in  detail  what  he  claimed  was 
in  issue  in  the  former  trial,  wherein 
the  alleged  false  testimony  was  given, 
and  averring  that  the  same  thing  in 
substance  was  in  issue  in  this  case, 
of  which  matters  he  had  been  acquitted 
in  the  former  trial.  Although  it  was 
argued  by  counsel  that  this  was  not  so 
much  a  flea  of  former  acquittal  as  it 


was  of  res  adjudicata,  it  was  held  to 
have  been  properly  stricken  out  on 
motion. 

95.  In  California.  See  People  v. 
Wallace,  101  CaL  281,  35  Pac.  862. 

In  Indiana  the  statute  provides  that 
the  defendant  shall  be  required  to  plead 
immediately  after  arraignment,  but  that 
the  court  may  for  cause  shown  grant 
further  time.  Johns  v.  State,  104  Ind. 
557,  4  N.  E.  153;  Fletcher  v.  State,  54 
Ind.  462. 

In  Minnesota  the  statute  provides  as 
follows:  "If  the  demurrer  is  disal- 
lowed or  the  indictment  amended,  the 
court  shall  permit  the  defendant,  at 
his  election,  to  plead,  which  he  must 
do  forthwith,  or  at  such  time  as  the 
court  may  allow."  State  v.  Abrisch, 
42  Minn.  202,  43  N.  W.  1115.  In  this 
case  it  was  held  to  be  within  the  dis- 
cretion of  the  court  to  extend  the  time 
or  to  allow  a  plea  to  be  interposed  at 
a  later  time  than  originally  desig- 
nated. 

In  Montana  the  statute  provides  that 
"if,  on  the  arraignment,  the  defendant 
requires  it,  he  must  be  allowed  a  rea- 
sonable time,  not  less  than  one  day, 
to  answer  the  information."  State  v. 
DeWolfe,   29  Mont.  415,  74  Pac.  1084. 

In  Oregon  the  criminal  code  pro- 
vides: "If  the  demurrer  be  disal- 
lowed, the  court  must  permit  the  de- 
fendant, at  his  election,  to  plead,  which 
he  must  do  forthwith,  or  at  such  time 
as  the  court  may  allow."  State  v. 
Walton,  50  Ore.  142,  91  Pac.  490,  13 
L.  R.  A.   (N.  S.)   811. 

In  Texas,  "article  567,  Code  Cr. 
Proc,  provides,  'In  all  cases  the  de- 
fendant shall  be  allowed  two  entire 
days,  exclusive  of  all  fractions  of  a 
day,  after  his  arrest  and  during  the 
term  of  the  court  to  file  written  plead- 
ings.' This  statute  is  mandatory,  and 
applies  in  all  cases;  and  it  is  not  nec- 
essary for  the  appellant  to  make  known 
to  the  court  what  character  of  writ- 
ten  pleadings    he   may   desire   to   pre- 
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prisoner  is  arraigned.96  But  at  all  events  the  plea  must  be  entered 
before  the  case  is  set  for  trial,97  before  preceeding  to  trial,98  and 
before  the  swearing  of  the  jury.99     The  plea  may  be  entered  in  the 


sent,  or  that  he  desires  to  present  any 
written  pleadings.  The  statute  is  in- 
tended to  afford  him  the  opportunity 
to  prepare  for  trial,  to  examine  the 
legal  questions  involved  in  the  case, 
and  to  determine  whether  any  plead- 
ings are  necessary,  and  decide  upon 
his  course  as  to  the  trial."  Mc- 
Fadin  v.  State,  44  Tex.  Crim.  471,  72 
S.  W.  172;  Evans  v.  State,  36  Tex. 
Crim.  32,  35  S.  W.  169;  Eeed  v.  State, 
31  Tex.  Crim.  35,  19  S.  W.  678. 

"Where  a  prosecution  is  dismissed  and 
a  new  complaint  and  information  is 
filed,  it  becomes  a  new  case  in  court. 
The  defendant  is  therefore  entitled  to 
two  full  days  thereafter  in  which  to 
file  written  pleas  (Whitesides  v.  State, 
44  Tex.  Crim.  410,  71  S.  W.  969),  es- 
pecially where  the  new  information 
contains  new  counts  (McFadin  V.  State, 
44  Tex.  Crim.  471,  72  S.  W.  172).  In 
the  latter  case  the  court  said  that 
the  defendant  would  be  entitled  to  two 
days  under  any  conditions. 

96.  La.  — State  v.  Shields,  33  La. 
Ann.  1410.  Miss.  —  MeQuillen  v.  State, 
8  Smed.  &  M.  587.  N.  Y.  —  People 
v.  Allen,  1  Wheeler  Cr.  Cas.  38,  where- 
in the  court  observed  that,  upon  ar- 
raignment, time  to  plead  cannot  be 
demanded  as  matter  of  right;  but  on 
the  application  of  respectable  counsel, 
will  be  given  ex  gratia. 

97.  State  v.  Chenier,  32  La.  Ann. 
103. 

98.  Ind.— Weaver  v.  State,  83  Ind. 
289.  La.  —  State  v.  Chenier,  32  La. 
Ann.  103.  Ore.  — State  v.  Walton,  50 
Ore.  142,  91  Pac.  490,  13  L.  E.  A.  (N. 
S.)    811,  annotated  case. 

"It  is  true  that  the  statute  making 
a  plea  essential  to  an  issue  is  merely 
declaratory  of  the  common  law,  but 
the  fact  that  it  does  so  merely  supple- 
ments the  reason  for  holding  to  the 
well-established  landmarks  in  this  par- 
ticular, for  it  is  evident  from  the  em- 
bodiment of  this  provision  in  our  Code 
that  this  requirement  is  deemed  by 
the  law-making  bodies  of  the  country 
a  wise  one,  and,  if  wrong,  the  power 
to  effect  the  change  is,  and  should  re- 
main, a  legislative,  and  not  a  judicial, 
function."     State    v.    Walton,   50    Ore. 
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142,  91  Pac.  490,  13  L.  R.  A.  (N.  S.) 
811,  820. 

99.  Alaj.  —  Ferguson  v.  State,  134 
Ala.  63,  32  So.  760,  92  Am.  St.  Rep.  17; 
State  v.  Hughes,  1  Ala.  655  (the  court 
remarking  that  "the  idea  of  selecting 
and  swearing  a  jury  to  try  a  case 
which  in  its  progressive  steps,  has  not 
reached  the  stage  when  it  is  triable, 
is  a  perfect  anomaly.  The  oath  ad- 
ministered to  the  jury  related  to  the 
present  time  and  cannot  authorize 
them  to  try  a  case  which  is  afterwards 
placed  in  a  condition  for  trial").  Fla. 
Dixon  v.  State,  13  Fla.  631.  Ga. — 
Bryans  v.  State,  34  Ga.  323.  111.  — 
Parkinson  v.  People,  135  111.  401,  25 
N.  E.  764,  10  L.  R.  A.  91.  Ind. — 
Fletcher  v.  State,  54  Ind.  462,  hold- 
ing erroneous  the  refusal  to  set 
aside  the  empaneling  and  swearing  of 
the  jury  and  allowing  the  defendant 
to  plead.  Mo.  —  State  v.  Montgomery, 
63  Mo.  296.  Neb. — Browning  v.  State, 
54    Neb.  203,  74  N.  W.  631. 

But  see  Wallace  v.  State,  4  Leai 
(Tenn.)  309,  wherein  it  was  held  that 
an  objection  that  the  plea  was  entered 
immediately  after  the  jury  was  sworn 
was  too  technical.  The  court  said: 
"The  jury  were  sworn  to  try  the  is- 
sue, and  although  at  that  precise  mo- 
ment there  was  no  issue,  yet  immedi- 
ately afterward  the  issue  was  joined 
and  the  oaths  of  the  jurors  were  no 
doubt  as  binding  upon  their  consciences 
as  if  the  issue  had  been  previously 
formed.  If  a  witness  should  give  his 
deposition  and  be  sworn  to  the  truth 
of  his  testimony  at  the  conclusion  in- 
stead of  at  the  commencement  thereof, 
the  oath  no  doubt  would  be  binding, 
and  perjury  might  be  assigned  upon 
it,  and  so  we  think  the  same  rule  may 
be  applied  to  the  present  case,  al- 
though it  would  be,  no  doubt,  the  bet- 
ter practice  to  have  the  jury  sworn 
after  the  issue  joined.  Besides,  the 
defendant  in  this  case  made  no  objec- 
tion to  the  trial  proceeding  without 
the  jury  being  re-sworn. ' ' 

Correction  of  Record.  —  If  a  plea 
has  been  filed  as  a  matter  of  fact 
prior   to   the   empaneling   of   the   jury, 
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absence  of  a  jury,  or  when  a  jury  has  not  been  ordered  or  secured 
for  the  trial  of  causes,1  or  before  the  special  jurors  are  drawn.2 

b.  Notice  of  Time.  —  Even  on  the  day  set  for  pleading  "it  is  not 
customary,  nor  is  it  expected,  that  the  defendant  shall  arise  and 
make  such  plea  known  until  directed  by  either  the  court  or  district 
attorney."3 

c.  Before  or  After  Removal  of  Cause.  —  (I.)  On  Election  of  Court  — 
"Where  a  statute  provides  for  the  removal  of  a  cause  to  the  circuit 
court  at  the  election  of  the  accused  "upon  his  arraignment"  in  the 
county  court,  though  this  does  not  contemplate  the  entry  of  a  plea 
in  the  county  court,  if  a  plea  of  not  guilty  is  entered  then,  and  the 
accused  then  elects  to  be  tried  in  the  circuit  court,  a  motion  in  arrest 
on  the  ground  that  a  plea  was  not  entered  in  the  circuit  court  is 
properly  overruled.4 

(II.)  On  Change  of  Venue.  —  It  has  been  said  to  be  a  safe  and  judi- 
cious practice  to  require  a  plea  to  be  entered  before  a  change  of 
venue  is  awarded.5    Where,  however,  the  venue  is  changed  on  the 


but  there  has  been  no  minute  of  the 
same,  a  record  thereof  may  be  made, 
by  order  of  the  court,  nunc  pro  tunc. 
Parkinson  v.  People,  135  111.  401,  25 
N.  E.  764,  10  L.  K.  A.  91;  Long  v. 
People,  102  111.  331;  Waggoner  v.  State, 
30  Ohio  St.  575. 

In  Texas  it  is  held  that  if  a  plea 
is  interposed  before  the  introduction 
of  any  testimony,  the  object  and  pur- 
pose of  the  statute  is  fully  subserved. 
McGrew  v.  State,  31  Tex.  Crim.  336, 
20   S.   W.    740. 

1.  Hollibaugh  v.  Hehn,  13  Wyo.  269, 
79  Pac.  1044. 

2.  Ferguson  t\  State,  134  Ala.  63, 
32  So.  760,  92  Am.  St.  Rep.  17. 

3.  State  v.  Walton,  50  Ore.  142,  91 
Pac.  490,  13  L.  E.  A.  (N.  S.)  811. 

4.  Sutton  V.  Com.,  85  Va.  128,  7 
S.  E.  323.  In  this  case  the  court  said: 
"The  law  provides,  as  we  have  seen, 
that  when  a  case  thus  comes  before 
the  circuit  court,  that  the  accused, 
if  in  custody,  or  if  he  appear  accord- 
ing to  his  recognizance,  shall,  unless 
good  cause  be  shown  for  a  continuance, 
be  arraigned  and  tried  at  the  same 
term.  But  this  language  is  used  to 
apply  to  cases  when  the  indictment  is 
found  or  other  accusation  filed  against 
a  person  for  felony  in  a  court  where- 
in he  may  be  tried  as  well  as  to  a  ease 
like  this,  wheil  the  certified  copies 
come  up  to  be  used  as  originals  in 
the  circuit  court.  And  in  such  cases 
as  the  former,  when  the  indictment  is 
found   in   that   court,  he   must   be    ar- 
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raigned  in  that  court,  else  he  cannot 
be  arraigned  at  all.  But  in  a  case 
where  the  accused  has  already  been 
arraigned  in  a  court  competent  to  do 
so,  and  the  issue  made  up  in  the  lower 
court,  there  can  be  no  reason  to  again 
arraign  him,  or  for  him  to  again  plead 
the  same  plea.  If  he  had  asked  to  with- 
draw his  plea  of  not  guilty,  and  file 
other  pleas,  or  to  make  other  defenses, 
he  would  doubtless  have  been  granted 
the  privilege.  But  already  there  was 
in  the  circuit  court  copies  of  the  ar- 
raignment and  his  plea,  which  the  law 
said  should  be  used  by  the  circuit 
court  with  the  same  effect  as  originals. 
There  was  no  objection  as  to  these 
from  any  quarter;  and  if  used  with 
the  same  plea.  If  he  had  asked  to  with- 
directs,  then  he  was  arraigned  in  the 
circuit  court,  and  in  effect  pleaded  in 
that  court.  And  both  of  these  having 
been  already  done,  it  was  not  necessary 
to  do  so  again.  When  these  copies 
were  received  in  the  circuit  court,  and 
treated  as  originals,  then  he  was  ar- 
raigned in  that  court;  and  this  is  not 
a  case  where  there  has  been  no  ar- 
raignment, but  where  there  has  been  a 
removal  of  the  case  after  arraignment, 
and  there  was  no  need  for  another  ar- 
raignment." 

5.  Hudley  v.  State,  36  Ark.  237 
(citing  1  Bishop  Crim.  Proc,  §  74) ; 
Gardner  v.  People,  4  111.  83. 

Rationale.  —  "Doubtless  it  is  the 
better  practice  to  arraign  the  defend- 
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application  of  the  prisoner,  before  arraignment,  he  is  not  prejudiced 
if  he  has  the  benefit  of  an  arraignment  and  plea  in  the  court  to  which 
the  venue  is  changed.8 

5.  Sufficiency  of  Plea.  —  A  plea  though  informal  will  not  be  re- 
jected.7 A  plea  setting  up  matter  already  presented  in  another  plea,8 
or  established  by  the  record,9  will  be  stricken  out  on  motion. 

Special  pleas  to  an  indictment  are  rare,  and  in  general  amount  to 
a  plea  of  not  guilty,  but  if  such  a  plea  contains  a  good  defense  to 
the  allegations  of  the  indictment,  it  is  sufficient.10    A  special  plea  is 
defective,  however,  if  it  fails  to  answer  the  whole  indictment,  when 
professing  to  do  so.11 

Sworn  Pleas.  ■ —  In  Alabama  the  statute  requiring  a  sworn  plea  by 
the  defendant  to  put  in  issue  corporate  existence  when  corporate 
ownership  of  property  stolen  is  alleged  is  constitutional.12 

6.  Manner  of  Submitting  Plea.  —  a.  General  Rule.  —  It  is  usually 
required  by  statute  that  every  plea  in  a  felony  case  must  be  oral  and 
entered  in  the  journal  of  the  court.13 


ant,  and  require  him  to  plead  to  the  in- 
dictment, before  the  order  changing 
the  venue  is  made,  because  it  might 
turn  out  in  the  court  to  which  the 
venue  is  changed,  that  the  indictment 
might  be  quashed  on  plea  in  abatement, 
motion  or  demurrer,  and  the  public 
would  be  at  the  expense  and  delay  of 
remanding  the  defendant  to  the  county 
where  the  offense  was  committed,  for 
a  new  indictment,  etc."  Hudley  v. 
State,  36  Ark.  237. 

6.  Hudley  v.  State,  36  Ark.  237. 

7.  Rex  v.  Chamberlain,  6  Car.  &  P. 
93,  25  E.  C.  L.  299,  holding  that  in  such 
a  case  the  court  will  assign  counsel 
to  put  it  in  formal  shape. 

8.  Marshall  v.  State,  6  Neb.  120,  29 
Am.  Rep.  363;  Smith  v.  Com.,  85  Va. 
924,  9  S.  E.  148. 

9.  Reg.  v.  Charlesworth,  1  B.  &  S. 
(O.  B.)  460,  9  Cox  C.  C.  40,  4  L.  T. 
638,  101  E.  C.  L.  459. 

If  a  fact  is  already  in  the  case,  a 
plea  reciting  it  is  idle,  and  it  becomes 
an  absurdity  when  the  fact  is  not  only 
established  by  the  record  of  the  court 
in  the  very  case  in  which  the  plea 
is  tendered,  but  so  conclusively  es- 
tablished that  no  averment  to  the  con- 
trary could  be  listened  to  or  received. 
The  prosecutor  should  move  to  strike 
such  a  plea  from  the  files,  instead  of 
taking  an  idle  issue  upon  it.  People 
V.  Harding,  53  Mich.  481,  18  N.  W.  555, 
19  N.  W.^155. 

10.  Fravser  v.  State,  16  Lea 
(Tenn.)  67i. 

Vol.  II 


11.  Fox  v.  State,  89  Md.  381,  43 
Atl.  775,  73  Am.  St.  Rep.  192;  Nauer 
v.  Thomas,  13  Allen   (Mass.)   572. 

12.  West    v.    State    (Ala.),    53    So. 

277. 

13.  Cal.  — People  v.  O 'Leary,  77  Cal. 
30,  18  Pac.  856.  Ind.  —  Neaderhouser, 
v.  State,  28  Ind.  257.  Ore.  — State  v. 
Ilolloway,  110  Pac.  397. 

Formalities  Incident  to  Plea.  —  In 
Oregon  the  prevailing  practice  "where 
a  plea  in  bar  is  interposed  in  a  case 
of  felony,  is  for  counsel  for  the  ac- 
cused to  prepare  a  written  statement 
of  the  facts  relied  upon  to  defeat  the 
maintenance  of  the  action,  which  speci- 
fication the  defendant  generally  reads 
to  the  court,  but,  if  it  is  inconvenient 
for  him  to  do  so,  his  counsel  reads  it 
for  him,  whereupon  the  court  inquires 
of  the  accused  if  that  is  his  plea,  and, 
upon  receiving  an  affirmative  answer, 
directs  the  clerk  to  enter  the  statement 
in  the  journal.  If  the  facts  thus  al- 
leged are  controverted  by  the  state,  a 
jury  is  impaneled  to  determine  the 
issue,  and  if,  under  proper  instruction, 
they  find  for  the  defendant,  he  is  dis- 
charged, but  if  they  determine  for  the 
state,  a  trial  on  the  merits  is  then 
had."  State  v.  Holloway  (Ore.),  110 
Pac.  397. 

In  treason  it  was  demanded  that  the 
party  accused  should  plead  orally,  un- 
less he  was  found  by  a  jury  called  for 
that  purpose  to  be  mute  by  visitation 
of  God,  whereupon  his  trial  proceeded, 
but    if    he   was    found    to    be,    mute   of 
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b.  By  Whom  Entered.  —  The  law  does  not  permit  the  attorney  of 
a  person  charged  with  a  felony  to  enter  a  plea  for  him,  but  requires 
the  defendant  to  do  so  in  person;14  nor  can  a  waiver  of  a  plea  be 
entered  by  attorney.15 

Misdemeanors.  —  In  misdemeanor  cases  it  is  held  in  some  states  that 
the  accused  must  plead  in  person,15  and  in  others  that  a  plea  may  be 
entered  by  attorney.17 

7.  Duplicity.  —  A  plea  containing  allegations  of  two  distinct  mat- 
ters, either  of  which  would  form  a  good  defense  to  an  indictment, 
and  each  of  which  requires  a  separate  answer,  is  double.18 

8.  Joinder  of  Pleas  at  Common  Law.  —  By  the  strict  rule  of  the 
common  law  the  defendant  was  entitled  to  bat  a  single  plea.19 

In  felony  cases  it  is  generally  held  that  a  defendant  may  file  a  plea 
of  not  guilty  along  with  another  plea,  a  demurrer,  or  motion  to 
quash,  and  in  case  the  latter  plea,  demurrer  or  motion  is  overruled, 
the  trial  proceeds  as  though  no  such  plea  or  demurrer  had  been 
filed.20 

In  misdemeanor  cases  a  defendant  has  no  absolute  right  to  plead  any 


malice,  he  was  treated  as  having 
pleaded  guilty.  State  P,  Holloway 
(Ore.),  110  Pac.  397,  citing  1  Stephen 
History  Crim.  Law  (Eng.)  298. 

14.  *Ga.  —  Wells  v.  Terrell,  121  Ga. 
368,  49  S.  E.  319.  La.  —  State  r.  Hun- 
ter, 43  La.  Ann.  157,  8  So.  624;  State! 
v.  Lartigue,  6  La.  Ann.  404.  Miss.  —  ] 
Wilson  v.  State,  42  Miss.  639,  citing 
Bishop  on  Crim.  Proc.  681;  Chitt.  C. 
L.  418;  McQuillen  v.  State,  8  Smed. 
&  M.  587.  Ore.  — State  r.  Walton,  50 
Ore.  142,  91  Pac.  490,  13  L.  R.  A. 
(N.  S.)  811.  W.  Va.  —  State  v.  Moore, 
57  W.  Va.  146,  49  S.  E.  1015.  Wyo.— 
See  State  V.  Blake,  5  Wyo.  107,  38  Pac. 

Eng.  —  See  Reg.  v.  Yscuado,  6 
Cox  C.  C.  386. 

By  Whom  Plea  of  Guilty  Entered. — 
See  infra,  I,  B,  5,  d. 

By  Whom  Plea  of  Not  Guilty  En- 
tered. —  See  infra,  I,  B,  7,  d. 

15.  Ga.  — Wells  v.  Terrell,  121  Ga. 
49  S.  E.  319.  Miss.  —  Wilson  r. 
.    42    Miss.    639.     Ore.  —  State    v. 

Walton,   50   Ore.    142,   91   Pac.   490,    13 
L.  R.   A.    (N.   S.)    811. 

16.  Wells  p.  Terrell,  121  Ga.  368,  49 
S.  E.  319. 

By  Whom  Plea  of  Not  Guilty  En- 
tered.—  See  infra,  I,  B,  7,  d,  (I.), 
(B.). 

17.  N.  Y.  —  People  r.  Welsh,  84  N. 
Y.  Supp.  703.  Ore.  —  State  v.  Hollo- 
wav,  110  Pac.  397,  citing  many  Oregon 
cases.     Tex.  —  See   Thompson   v.   State, 


46  Tex.   Crim.  412,  80  S.  W.  623.     Vt. 
State  v.  Dean,  Brayt.  26. 

18.  State  r.  Ward,  63  Me.  225; 
Xauer  r.  Thomas,  13  Allen  (Mass.) 
572,  citing  1  Chit.  PI.  56. 

19.  United  States  r.  Shorey,  27  Fed. 
Cas.  No.  16,280,  citing  4  Bl.  Com.  332; 
2  Hale  P.  C.  236;  Hawk  P.  C.  32;  Com. 
v.  Blake,  12  Allen  (Mass.)   188. 

Relaxation  of  Ride.  —  "Inconve- 
nience, however,  resulted  from  such 
strictness,  and  the  rule  was  relaxed 
by  St.  4  Anne  c.  16  §§  4,  5,  which 
enabled  the  defendant  by  leave  of  the 
court,  to  plead  as  many  matters  as  he 
saw  fit,  but  the  statute  contained  a 
proviso  that  nothing  contained  there- 
in should  extend  to  any  indictment  or 
presentment  of  treason,  felony,  or  mur- 
der, or  any  other  matter,  or  to  any 
action  upon  a  penal  statute."  United 
States  v.  Shorey,  27  Fed.  Cas.  No. 
16,280.  See  also  State  v.  Potter,  61 
N.  C.   338. 

20.  U.  S.  —  Thompson  V.  Unite  1 
States,  155  U.  S.  271,  15  Sup.  Ct.  73, 
39  L.  ed.  146,  citing  1  Bishop  on  Crim. 
Proc,  §  752.  Mo.  —  State  v.  McCoy, 
111  Mo.  517,  20  S.  W.  240;  State  v. 
Reeves,  97  Mo.  663,  10  S.  W.  841,  10 
Am.  St.  Rep.  346,  citing  1  Chit.  Cnm. 
L.  435,  440;  2  Hawk.  P.  C.  c.  23, 
§128,  id.  c.  31,  §6.  Eng.  — Reg.  r. 
Goddard,  2  Ld.  Raym.  920,  92  Eng. 
Reprint    114. 

But  see  State  r.  Ward.  49  Conn.  429. 
Joinder  of  "Not  Guilty"  With  Plea 
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other  plea  with  a  plea  of  not  guilty;21  but  may  do  so  by  leave  of 
court,22  though  the  issues  formed  by  the  two  pleas  should  not  be  sub- 
mitted to  the  jury  together.23 

By  express  statutory  enactment,  in  some  jurisdictions,  double  plead- 
ing is  permissible.2* 

9.  Pleading  Over. — By  the  strict  common  law  rule  the  demurrer 
to  an  indictment  was  held  to  be  a  deliberate  confession  from  which 
the  court  would  not  relieve ;  and  if  the  demurrer  was  overruled,  judg- 
ment followed,25  unless  the  accused,  with  the  consent  of  the  prose- 
cuting officer,  reserved  the  right  to  plead.26  Modern  statutes,  how- 
ever, very  generally  provide  that  the  defendant  shall  have  an  oppor- 
tunity to  plead  over,  and  that  on  his  failure  to  plead  judgment  shall 
be  pronounced  against  him.27     If  a  special  plea  is  determined  against 


in  Abatement.  —  See  the  title  "Abate- 
ment, Pleas  of." 

21.  U.  S. — United  States  v.  Shorey, 
27  Fed.  Cas.  No.  16,280.  Mo.  — State 
v.  Eeeves,  97  Mo.  668,  10  S.  W.  841, 
10  Am.  St.  Rep.  346.  Neb.  —  Marshall 
v.  State,  6  Neb.  120,  29  Am.  Rep.  363. 
N.  C  — State  v.  Potter,  61  N.  C.  338. 
Tenn.  —  State  v.  Copeland,  2  Swan  626; 
Hill  v.  State,  2  Yerg.  248. 

If  "not  guilty"  is  pleaded  with 
"former  conviction"  the  former  plea 
will  be  treated  as  a  nullity.  State  v. 
Copeland,  2  Swan   (Tenn.)    626. 

"Not  Guilty"  With  Plea  in  Abate- 
ment.—  See   Vol.  I.,  pp.  57,  58. 

22.  Com.  v.  Merrill,  8  Allen  (Mass.) 
545;  Reg.  v.  Goddard,  2  Ld.  Raym. 
920,  92  Eng.  Reprint  114;  Reg.  v.  Gil- 
more,  15  Cox  C.  C.   (Eng.)  85. 

23.  Com.  v.  Merrill,  8  Allen  (Mass.) 
545. 

24.  Ex  parte  Nesson  (S.  D.),  126 
N.  W.  594;  Prayser  v.  State,  16  Lea 
(Tenn.)  671;  Crippen  v.  State,  3  Heisk. 
(Tenn.)    25. 

25.  Me.  —  State  v.  Dresser,  54  Me. 
569;  State  v.  Merrill,  37  Me.  329. 
Mass. —  Com.  v.  Roby,  12  Pick.  496, 
510.  Minn.  —  See  State  v.  Abriseh,  42 
Minn.  202,  43  N.  W.  1115.  N.  Y.— 
People  v.  Taylor,  3  Denio  98.  Eng. — 
Reg.  v.  Faderman,  3  Car.  &  K.  359, 
4  Cox  C.  C.  361,  4  New  Sess.  Cas. 
161,  T.  &  M.  286;  1  Den.  C.  C.  565, 
14  Jur.  377,  19  L.  J.    (M.   C.)    147. 

In  favorem  vitse  in  capital  cases  a 
plea  has  been  allowed  after  the  over- 
ruling of  a  demurrer,  but  in  misde- 
meanors it  is  doubtful  if  the  favor 
should  ever  be  granted.  State  v.  Mer- 
rill, 37  Me.  329;  People  v.  Taylor,  3 
Denio  (N.Y.)  90  (citing  Evans  v.  Com., 
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3  Mete.  [Mass.]  453;  The  King  v. 
Taylor,  3  Barn.  &  C.  502,  107  Eng. 
Reprint  820;  The  King  v.  Gibson,  8 
East  107,  103  Eng.  Reprint  284;  Reg. 
v.  Goddard,  2  Ld.  Raym.  920,  92  Eng. 
Reprint  114;  2  Hawk.  P.  C.  c.  31,  7, 
Curwood's  ed.;  2  Hale's  P.  C.  257; 
1  Chit.  C.  L.  141  [21  ed.  1819];  1 
Stark.  Crim.  PI.  315;  Archb.  Crim.  PI. 
81   [ed.  of  140];  4  Bl.  Com.  334). 

26.  State  v.  Dresser,  54  Me.  569. 
In  this  case  the  presiding  judge  per- 
mitted the  prisoner  to  plead  without 
such  reservation,  and  it  was  held  that 
this  was  a  favor  to  which  he  was  not 
legally  entitled,  but  that,  being  a 
ruling  in  the  prisoner's  favor,  he  could 
not  except.  It  gave  him  two  chances 
of  escape,  when  by  law  he  was  entitled 
to  but  one. 

27.  Cal.  — People  v.  King,  28  Cal. 
266.  Minn. — State  v.  Abriseh,  42  Minn. 
202,  43  N.  W.  1115.  Wash.  —  State  v. 
Harding,  20  Wash.  556,  56  Pac.  399; 
State  v.  Straub,  16  Wash.  Ill,  47  Pac, 
227. 

Such  Statutes  Not  Unconstitutional. 
In  People  v.  King,  28  Cal.  265,  the 
court  said:  "Such  a  provision  in  no 
way  deprives  the  defendant,  or  tends 
to  deprive  him  of  his  constitutional 
right  to  a  trial  by  jury.  If,  in  the 
case  provided  for  in  §  296,  no  trial 
takes  place,  and  the  defendant  is  ad- 
judged guilty  without  the  verdict  of 
a  jury  to  that  effect,  and  punished, 
such  result  is  not  attributable  to  the 
law,  but  to  the  wilful  obstinacy  of 
the  defendant.  That  section  affords 
him  an  opportunity  to  be  tried  by  jury, 
which  is  all  that  the  Constitution 
exacts    from    the     Legislature.     If     he 
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the  defendant,  the  practice  is  to  allow  him  then  to  plead  over.28 

After  a  plea  in  abatement  was  overruled,  it  was  formerly  held  the  de- 
fendant could  not  in  misdemeanors  plead  over  to  the  charge.29 

10.  Retraction  of  Plea.  —  Whether  or  not  a  plea  may  be  with- 
drawn and  another  plea  filed,  rests  within  the  sound  discretion  of 
the  trial  court.30 

11.  Mode  of  Attacking  Plea.  —  a.  In  General.  —  "When  a  plea  is 
regularly  interposed,  it  is  subject  to  either  a  demurrer  or  a  motion 
to  strike  from  the  records,  and,  if  neither  is  interposed,  issue  must 
be  taken  on  the  plea,  and  it  goes  before  the  jury  on  the  question  of 
fact.  It  is  the  right  of  the  pleader  to  have  defects  pointed  out. 
The  court  cannot  of  its  own  motion  "overrule"  a  plea  on  facts 
within  the  personal  knowledge  of  the  judge.31 

b.  By  Replication.  —  In  jurisdictions  where  a  replication  is  neces- 


chooses  to  stand  upon  his  demurrer 
and  fails  or  refuses  to  plead,  he  is  no 
more  entitled  to  a  trial  than  he  would 
be  upon  a  plea  of  guilty;  and  it  is 
presumed  that  no  one  will  contend  that 
the  law  providing  for  a  plea  of  guilty 
is  repugnant  to  the  constitutional  pro- 
vision in  question." 

In  Washington,  §  1282  of  the  Code 
of  Procedure  "is  as  follows:  'If  the 
demurrer  is  overruled,  the  defendant 
has  a  right  to  put  in  a  plea.  If  he 
fails  to  do  so,  judgment  may  be  ren- 
dered against  him  on  the  demurrer, 
and  if  necessary  a  jury  may  be.  im- 
paneled to  inquire  and  ascertain  the 
degree  of  the  offense. '  Nor  does  this  con- 
flict with  section  1290,  which  provides 
that,  'if  the  defendant  fail  or  refuse 
to  answer  the  indictment  or  informa- 
tion by  demurrer  or  plea,  a  plea  of  not 
guilty  must  be  entered  by  the  court,' 
but  rather  strengthens  the  construc- 
tion given  above  —  that,  if  the  demur- 
rer is  denied,  further  plea  is  unneces- 
sary, and  the  result  will  be  the  same 
as  in  a  civil  action  where,  upon  the 
overruling  of  the  demurrer  to  a  com- 
plaint, the  defendant,  refuses  to  an- 
swer. But  under  the  section  just 
above  quoted,  the  plea  of  guilty  is  en- 
tered by  the  court  only  when  the  de- 
fendant fails  or  refuses  to  answer  the 
indictment  or  information,  either  by 
demurrer  or  plea."  State  v.  Straub, 
16  Wash.  Ill,  47  Pac.  227. 

28.  Mass. — Com.  v.  Golding,  14  Gray 
49;  Com.  v.  Goddard,  13  Mass.  457. 
N.  Y.  —  Decker  r.  People,  25  Hun  67. 
E.  I. —  State  v.  Watson,  20  E.  I.  354, 
39    Atl.    193,    78     Am.     St.     Eep.    871. 


Tenn.  —  Fulkner  v.  State,  3  Heisk.  33. 
Wis.  —  McFarland  v.  State,  68  Wis. 
400,  32  N.  W.  226,  60  Am.  St.  Eep. 
867,  citing  Whart.  Crim.  PI.,  §§420, 
421,  486. 

Form  of  Judgment.  —  If  a  special 
plea  is  determined  to  be  insufficient, 
judgment  should  be  respondeat  ouster. 
Hirm  v.  State,  1  Ohio  St.  15. 

The  English  Eule  Was  Otherwise. — 
McFarland  v.  State,  68  Wis.  400,  32 
N.  W.  226,  60  Am.  Eep.  867;  Eex  v. 
Vandercom,  2  East  P.  C.  (Eng.)  519, 
2  Leach  C.  C.  711;  Eex  v.  Eoche,  1 
Leach  C.   C.    (Eng.)    134. 

29.  Guess  v.  State.  6  Ark.  147;  Eex 
v.  Gibson,  8  East  107,  103  Eng.  Ee- 
print  284.     See   also  Vol.  I,  p.   72. 

30.  Cal.  —  People  v.  Lee,  17  Cal. 
76.  HI.  —  Phillips  v.  People,  55  111. 
429.  La.  —  State'  v.  Gregg,  123  La.  610, 
49  So.  211.  Mass.  —  Com.  v.  Mahoney, 
115  Mass.  151,  152.  Wash.  — State 
v.  Cimini,  53  Wash.  268,  101  Pac.  891. 
W.  Va.  —  State  V.  Shanlev,  38  W.  Va. 
516,  18  S.  E.  734.  Eng.  —  Eeg.  v. 
Brown,  17  L.  J.  (M.  C.)  145. 

At  common  law  where  a  defendant 
had  once  pleaded  he  was  bound  to 
abide  by  the  defense  thus  taken,  and 
could  not  as  a  matter  of  right  with- 
draw it,  in  order  to  relv  on  another. 
Com.  v.  Blake,  12  Allen'  (Mass.)  188, 
citing  1  Chit.  Crim.  L.  435. 

31.  Coburn  v.  State,  151  Ala.  100, 
44  So.  58  (citing  Andrews'  Steph.  PI., 
p.  136);  State  V.  Holland,  104  Me.  414, 
71  Atl.   1094. 

Modes  of  Attacking  Plea  in  Abate- 
ment.—See  Vol.  I,  pp.  64-67. 
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sary,  a  special  replication  must  be  filed  to  a  special  plea  in  order  to 
join  issue  thereon.32 

c.  By  Demurrer.  —  A  demurrer  raises  questions  of  law  as  to  the 
sufficiency  of  pleadings  which  arise  on  the  face  thereof.33  Thus  a 
demurrer  is  properly  interposed  when  it  is  sought  to  test  the  legal 
sufficiency  of  a  plea.3* 

Effect.  —  A  demurrer  to  a  plea  in  bar  admits  the  facts  alleged  by 
the  plea,85  but  only  for  the  purpose  of  testing  the  legal  question 
raised  by  it  ;38  and  upon  the  overruling  of  a  demurrer  to  a  special 
plea,  the  defendant  is  not  entitled  to  a  judgment  discharging  him 
from  custody.37  In  accordance  with  the  general  rule  that  a  demur- 
rer searches  the  record,38  a  demurrer  to  a  plea  reaches  back  to  the 
first  defective  pleading;  and  if  the  indictment  is  defective,  the  de- 
fendant is  entitled  to  judgment.39 

d.  By  Motion  To  Strike  Out.  —  A  plea  will  be  stricken  out  on  mo- 
tion which  sets  up  a  fact  already  established  by  the  record.40  A 
special  plea  which  sets  up  matter  admissible  in  evidence  under  the 
general  issue  is  subject  to  motion  to  strike  out.41 

12.  Demurrer  to  Replication.  —  "Where  the  prosecutor  files  a  spe- 
cial replication  to  a  special  plea,  to  which  the  defendant  demurs, 
the  defendant,  upon  the  overruling  of  the  demurrer,  cannot  rejoin 
to  the  replication  without  withdrawing  his  demurrer.42 

13.  Endorsement  on  Indictment.  —  Statutes  which  direct  that  the 
prisoner's  plea  shall  be  endorsed  or  entered  on  the  back  of  the  indict- 
ment48 are  generally  held  to  be  directory  merely,  and  a  failure  to 


32.  Page  v.  Com.,  27  Gratt.  (Va.) 
954;  McFarland  t?.  State,  68  Wis.  400, 
32  N.  W.  226,  60  Am.  Kep.  867. 

33.  See  the  title  "Demurrer." 

34.  Ala.  —  Coburn  v.  State,  151  Ala. 
100,  44  So.  58.  Ind.  —  State  v.  Barrett, 
54  Ind.  434;  Neaderhouser  v.  State,  28 
Ind.  257.  Vt.  — State  v.  Locklin,  59 
Vt.  654,  10  Atl.  464.  Eng.  — Bex  v. 
Vandercom,  2  East  P.  C.  519,  2  Leach 
C.  C.  711. 

35.  Miss.  — State  v.  Mitchell,  48  So. 
963.  Neb.  — Smith  v.  State,  42  Neb. 
356,  60  N.  W.  585.  Wis.  —  Guenther 
v.  State,  137  Wis.  183,  118  N.  W.  640. 

36.  State  v.  Barrett,  54  Ind.  434; 
State  v.  Mitchell  (Miss.),  48  So.  963. 

37.  State  v.  Barrett,  54  Ind.  434. 

38.  See  the  title  "Demurrer." 

89.  People  v.  Krummer,  4  Parker 
Crim.   (N.  Y.)   217. 

40.  People  v.  Harding,  53  Mich.  481, 
18  N.  W.  535,  19  N.  W.  155. 

Striking  Out  Plea  of  Guilty.  —  See 
infra,  II,  B,  5,  h. 

41.  See  Fox  v.  State,  89  Md.  381, 
43  Atl.  775,  73  Am.  St.  Kep.  192; 
Keneval  V.  State,  107  Tenn.  581,  64  S. 
W.   897. 
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Thus  where  a  statute  provides  for 
but  three  pleas  —  viz.,  guilty,  not 
guilty  and  former  conviction  or  ac- 
quittal —  any  other  plea  is  properly 
stricken  on  motion.  State  v.  Caywood, 
96  Iowa  367,  65  N.  W.  385. 

But  see  Neaderhouser  v.  State,  28 
Ind.  257,  holding  that  though  a  special 
plea  in  bar  is  not  subject  to  motion 
to  reject  it,  error  in  striking  it  out 
will  not  work  a  reversal,  since,  under 
the  statute,  the  defendant  could  prove 
the  same  matter  under  the  general 
issue. 

42.  Page  v.  Com.,  27  Gratt.  (Va.) 
954. 

43.  Ga.  —  See  Davis  v.  State,  20  Ga. 
674.  Neb.  — Preuit  v.  People,  5  Neb. 
377.  Wyo.  —  Waldschmidt  V.  Terri- 
tory, 1  Wyo.   149. 

Correction  of  Error  as  to  Entry. — 
Where  several  indictments  or  present- 
ments are  pending  against  a  defendant, 
if  he  pleads  guilty  to  one  by  mistake, 
intending  to  plead  to  another,  the  error 
may  be  corrected,  though  an  entry  has 
been  made  on  the  indictment  or  pre- 
sentment and  transferred  to  the  court's 
minutes,     Davis  v.   State,   20   Ga.   674, 
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so  enter  is  not  a  ground  for  reversal,44  unless  it  appears  that  the 
defendant,  by  some  means,  has  been  misled  thereby.45 

14.  What  the  Record  Must  Show.  —  a.  General  Rule.  —  In  juris- 
dictions where  the  entry  of  a  plea  is  considered  imperative,  the  fact 
that  a  plea  was  entered  must  affirmatively  appear  in  the  record  of 
the  trial.48     And  the  entry  of  a  plea  will  not  be  inferred  from  a  gen- 


44.  Preuit  f.  People,  5  Neb.  377; 
Waldschmidt   V.  Territory,  1  Wyo.  149. 

45.  Waldschmidt  v.  Territory,  1  Wyo. 
149. 

46.  U.  S.  —  Shelp  v.  United  States, 
81  Fed.  694,  26  C.  C.  A.  570.  Ala.— 
Childs  v.  State,  97  Ala.  49,  12  So.  441. 
Cal.  —  People  r.  Gaines,  52  Cal.  479. 
111.  —  Avery  v.  People,  11  111.  App.  332. 
Kan.  — State  t>.  Wilson,  42  Kan.  587, 
22  Pac.  622.  Mich.  —  Grigg  v.  People, 
31  Mich.  471.  Ore.  — State  v.  Walton, 
50  Ore.  142,  91  Pac.  490,  13  L.  E.  A. 
(N.  S.)  811.  Tenn.  —  Hill  r.  State, 
1  Yerg.  76,  24  Am.  Dec.  441. 

In  Grain  v.  United  States,  162  U. 
S.  625,  16  Sup.  Ct.  952,  40  L.  ed.  1097, 
Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court,  and,  after  review- 
ing the  authorities  on  the  question, 
said:  "Without  citing  other  authori- 
ties we  think  it  may  be  stated  to  be 
the  prevailing  rule,  in  this  country  and 
in  England,  at  least  in  cases  of  felony, 
that  a  plea  to  the  indictment  is  neces- 
sary before  the  trial  can  be  properly 
commenced,  and  that  unless  this  fact 
appears  affirmatively  from  the  record 
the  judgment  cannot  be  sustained. 
Until  the  accused  pleads  to  the  indict- 
ment and  thereby  indicates  the  issue 
submitted  by  him  for  trial,  there  is 
nothing  for  the  jury  to  try;  and  the 
fact  that  the  defendant  did  so  plead 
should  not  be  left  to  be  inferred  from 
a  general  recital  in  some  order  that 
the  jury  were  sworn  to  'try  the  issue 
joined.'  The  record  should  be  a  perma- 
nent memorial  of  what  was  the  issue 
tried,  and  show  whether  the  judgment, 
whereby  it  was  proposed  to  take  the 
life  of  the  accused  or  to  deprive  him 
of  his  liberty,  was  in  accordance  with 
the  law  of  the  land.  .  .  .  Where 
the  crime  charged  is  infamous  in  its 
nature,  are  we  at  liberty  to  guess  that 
a  plea  was  made  by  or  for  the  ac- 
cused, and  then  guess  again  as  to  what 
was  the  nature  of  that  plea^  Neither 
sound  reason  nor  public  policy  justi- 
fies any  departure  from  settled  prin- 
ciples   applicable    in    criminal    prosecu- 


tions for  infamous  crimes.  Even  if 
there  were  a  wide  divergence  among 
the  authorities  upon  this  subject,  safety 
lies  in  adhering  to  established  modes 
of  procedure  devised  for  the  security 
of  life  and  liberty.  .  .  .  We  are 
of  opinion  that  the  rule  requiring  the 
record  of  a  trial  for  an  infamous  crime 
to  show  affirmatively  that  it  was  de- 
manded of  the  accused  to  plead  to  the 
indictment,  or  that  he  did  so  plead,  is 
not  a  matter  of  form  only,  but  of  sub- 
stance in  the  administration  of  tho 
criminal  law;  consequently,  such  a  de- 
fect in  the  record  of  a  criminal  trial 
is  not  cured  by  section  1025  of  tho 
Revised  Statutes,  but  involves  the  sub- 
stantial rights  of  the  accused." 

Correction  of  Record.  —  In  McKevitt 
v.  People,  208  111.  460,  70  N.  E.  693, 
it  was  said:  "Where  the  record  er- 
roneously shows  that  a  plea  of  not 
guilty  has  been  entered,  the  defendant, 
upon  establishing  that  fact,  may,  if  he 
act  with  diligence,  have  the  record  cor- 
rected at  any  time  prior  to  the  ad- 
journment of  the  court  at  the  term  at 
which  final  judgment  in  the  cause  is 
entered.  Phillips  V.  People,  88  111.  160; 
May  v.  People,  92  111.  343;  Knefel  v. 
People,  187  111.  212,  58  N.  E.  388,  79 
Am.  St.  Rep.  217.  In  this  case  the 
defendant  offered  to  show  by  his  own 
evidence  that  the  plea  was  erroneously 
entered.  This  is  not  enough.  The  tes- 
timony of  the  defendant  alone  is  not 
sufficient  to  successfully  impeach  the 
record.  Gillespie  v.  People,  176  111.  238, 
52  N.  E.  250.  The  action  of  the  court 
in  this  instance  was  proper  for  an- 
other reason.  The  motion  and  offer 
were  made  orally.  It  does  not  appear 
therefrom  when  the  defendant  first 
knew  the  record  showed  the  plea.  It 
was  his  duty  to  make  this  motion  at 
the  earliest  possible  moment.  Before 
such  a  motion  should  be  entertained, 
it  should  be  supported  by  the  affidavit 
of  the  defendant  or  by  his  offer  to 
testify  to  facts  showing  that  it  was 
.interposed   at   the   earliest   opportunity 
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eral  recital  in  the  bill  of  exceptions  that  the  issue  joined  came  on 
to  be  tried  and  that  the  jury  was  sworn  to  try  the  issues.47  Where 
it  is  required  by  statute  that  a  plea  must  be  entered  in  the  journal 
of  the  court,  a  plea  can  become  a  part  of  a  transcript  on  appeal  only 
by  being  entered  in  accordance  with  the  statute.48 

b.  Minority  Ride.  —  In  other  jurisdictions  in  the  absence  of  a  re- 
cital in  the  record  as  to  whether  a  plea  was  entered,  it  will  be  pre- 
sumed that  a  plea  of  not  guilty  was  entered,49  and  the  record  may 
be  amended  so  as  to  show  this  fact.60 

B.  Particular  Pleas.  —  1.  To  the  Jurisdiction.  —  A  plea  to  the 
jurisdiction,  analogous  to  a  plea  in  abatement,  is  the  first  plea  in 
the  regular  order  of  pleading,  and  is  waived  by  filing  any  other  plea 
like  the  general  issue.51 

2.  Plea  in  Abatement.  —  A  plea  in  abatement  may  be  founded 
either  on  some  defect  apparent  on  the  face  of  the  indictment,  with- 
out reference  to  any  extrinsic  fact,  or  upon  some  matter  of  fact 
outside  the  record  which  would  render  the  indictment  insufficient.52 


after  he  had  learned  that  the  record 
did  not  speak  the  truth.  For  aught 
that  appears  here,  he  may  have  known 
the  condition  of  the  record  in  this  re- 
spect before  the  jury  was  called  into 
the  box.  If  he  did,  he  could  not  jug- 
gle with  the  court  by  waiting  to  as- 
certain what  the  verdict  was  before 
determinig  whether  to  seek  a  correc- 
tion of  the  record.  Upon  a  motion  so 
shown  to  be  made  in  apt  time  it  would 
be  the  duty  of  the  court  to  determine 
what  the  fact  was,  and  make  the  record 
accordingly." 

47.  Crain  v.  United  States,  162  U. 
S.  625,  16  Sup.  Ct.  952,  40  L.  ed.  1097; 
Shelp  v.  United  States,  81  Fed.  694, 
26  C.  C.  A.  570. 

Though  the  bill  of  exceptions  shows 
the  entry  of  a  plea,  if  the  record  shows 
the  want  of  a  plea  the  judgment  must 
be  reversed.  Childs  v.  State,  97  Ala. 
49,  12  So.  441. 

48.  People  v.  O'Leary,  77  Cal.  30, 
18  Pac.  856;  State  v.  Holloway  (Ore.), 
110  Pac.  397. 

49.  Ky. —  Hindle  v.  Com.,  23  Ky.  L. 
Eep.  1979,  66  S.  W.  1020.  Tex.— 
Thompson  V.  State,  46  Tex.  Crim.  412, 
80  S.  W.  623.  Wash.  — St^te  V.  Quinn, 
56  Wash.  295,  105  Pac.  818.  Wyo.— 
See  State  v.  Blake,  5  Wyo.  107,  38  Pac. 
354. 

In  Indiana  the  statute  requiring  the 
entry  of  a  plea,  and  the  decisions  re- 
quiring that  the  record  shall  show  af- 
firmatively the  entry  of  a  plea,  have 
reference    to    the    practice    in    the    cir- 
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cuit,  criminal  and  supreme  courts,  and 
have  no  reference  to  the  practice  be- 
fore justices  of  the  peace.  Though 
there  is  no  statute  which  in  affirmative 
terms  requires  a  plea  in  a  justice  court 
in  a  criminal  case,  the  justice,  never- 
theless, should  require  a  plea  before 
proceeding  to  the  trial  of  a  criminal 
charge.  It  would  also  be  a  better  and 
safer  practice  for  the  justice  to  enter 
the  plea  upon  his  docket  as  a  part 
of  the  proceedings  in  the  case;  but 
there  is  no  statute  requiring  such  an 
entry,  as  there  is  where  such  cases  are 
tried  in  courts  of  superior  jurisdic- 
tion. Where  the  record  is  silent,  a 
presumption  must  be  indulged  in  favor 
of  the  regularity  of  the  proceedings 
before  the  justice,  and  hence  that  the 
accused  interposed  a  plea.  Weir  v. 
State,  115  Ind.  210,  16  N.  E.  631; 
Johns  v.  State,  104  Ind.  557,  4  N.  E. 
153;  Cline  v.  State,  25  Ind.  App.  331, 
58  N.  E.  210. 

50.  Thompson  v.  State,  46  Tex.  Crim. 
412,  80  S.  W.  623. 

51.  Lyman  v.  Central  Vermont  E. 
Co.,  59  Vt.  167,  10  Atl.  346,  citing  Gould 
PI.  c.  5,  §13;  c.  2,  §37  (Will's  Gould, 
p.  411). 

For  a  full  discussion  as  to  this  plea, 
see  the  title  "Jurisdiction." 

52.  Fla.  — Donald  r.  State.  31  Fla. 
255,  12  So.  695.  Neb.  —  Steiner  v. 
State,  78  Neb.  147,  110  N.  W.  723,  cit- 
ing 1  Chit.  Cr.  L.  445.  N.  O.  —  State 
v.  Horton,  63  N.  C.  595. 
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3.  Former  Jeopardy.  —  A  plea  of  former  jeopardy,  without  any 
conviction  or  acquittal,  must  aver  and  show  a  valid  indictment  be- 
fore a  court  having  jurisdiction  of  the  offense,  that  the  jury  was 
impaneled  and  sworn  and  issue  joined,  and  that  the  offense  in  which 
the  jeopardy  is  alleged  to  have  arisen  was  the  same  offense  as  that 
for  which  the  defendant  is  prosecuted  in  the  later  charge.53  Such 
a  plea  in  bar  is  distinguishable  from  a  plea  of  former  acquittal  or 
conviction,54  and  the  same  degree  of  certainty  is  not  required  in  it 
as  in  an  indictment  or  a  dilatory  plea.55  An  elaborate  discussion  of 
this  subject  will  be  set  forth,  however,  in  another  part  of  this  work.88 

4.  Former  Acquittal  or  Conviction.  —  In  the  absence  of  statute 
allowing  the  defense  of  former  acquittal  or  conviction  to  be  inter- 
posed under  the  general  issue,57  a  special  plea  is  necessary;58  but 
the  pleas  of  former  acquittal  and  conviction,  sometimes  termed 
autrefois  acquit  and  autrefois  convict,  are,  like  the  plea  of  former 
jeopardy,  among  the  favored  pleas,  and  the  lowest  form  of  certainty 
is  sufficient — lower  than  is  required  of  the  indictment,  and  still 
lower  than  is  necessary  in  the  case  of  a  dilatory  plea.59  The  structure 
of  such  pleas  need  not  be  technically  accurate  if  they  state  sufficient 
facts   to    show   that   the   party   is   entitled    to   those    defenses.60     A 


And  see  the  title  "Abatement,  Pleas 
Of." 

53.  As  sustaining  the  text  the  fol- 
lowing cases  are  cited,  though  many 
might  be:  Ala.  —  Huckabee  v.  State, 
53  So.  251.  Cal.  —  People  v.  Solani, 
6  Cal.  App.  103,  91  Pac.  654.  Ore.— 
State  v.  Hollowav,  110  Pac.  791.  Tex. 
Sedgwick  v.  State  (Tex.  Crim.),  123 
S.   W.    702. 

Plea  not  vitiated  by  going  beyond 
the  statutory  requirements  and  setting 
forth  all  the  facts  in  any  way  relating 
to  the  plea.  People  v.  Disperati,  11 
Cal.   App.   469,    105   Pac.   617. 

54.  "Courts  are  not  fully  agreed 
how  far  the  defense  of  former  jeopardy 
differs  under  our  American  constitu- 
tions, from  that  of  autrefois  acquit  or 
convict  at  common  law.  Where  the 
first  trial  is  concluded,  and  results 
either  in  an  acquittal  or  conviction, 
which  is  allowed  to  stand,  there  is  no 
room  for  diversity  of  opinion  as  to  its 
sufficiency  to  bar  another  trial.  In  such 
case,  the  ordinary  plea  of  former  ac- 
quittal or  conviction,  is  applicable  in 
terms,  and  would  be  sustained  by  all 
courts.  But  we  reach  debatable  ground 
when  we  come  to  those  cases,  in  which 
the  trial  was  begun,  but  not  concluded, 
when  the  jury  was  discharged  without 
verdict,  and  without  the  consent  of  the 


prisoner."    Helm  v.  State,  66  Miss.  537, 
6  So.  322. 

55.  Helm  v.  State,  66  Miss.  537,  6 
So.  322,  citing  1  Bish.  Crim.  Proc, 
§§324,  745,  808. 

56.  See  the  title  "Jeopardy." 

57.  Hankins  v.  People,  106  111.  628; 
Bryant  v.  State,  72  Ind.  400. 

58.  The  following  cases  are  cited 
among  many  which  might  be:  Cal. — 
People  v.  Bennett,  114  Cal.  56,  45  Pac. 
1013.  Mass. —  Com.  v.  O'Neil,  29  N. 
E.  1146.  Tex.  —  Lindley  v.  State  (Tex. 
Crim.),  123  S.  W.  141. 

59.  Numerous  authorities  sustain  the 
text,  among  which  may  be  cited  the  fol- 
lowing: Ark.  —  Harp  v.  State,  59  Ark. 
113,  26  S.  W.  714,  citing  Bish.  Crim. 
Proc,  §808;  Bish.  Di v.  &  Forms,  §  1042; 
Archb.  Crim.  Pr.  &  PL  111;  Co.  Litt. 
303a.  N.  J.  —  State  V.  Ackerman,  64 
N.  J.  L.  99,  45  Atl.  27.  W.  Va.  — 
State  v.  Cross,  44  W.  Va.  315,  29  S. 
E.  527. 

60.  The  following  cases  are  cited 
among  the  many  available:  Ark. — 
Harp  v.  State,  59  Ark.  113,  26  S.  W. 
714.  Ga.  —  Lock  v.  State,  122  Ga.  730, 
50  S.  E.  932.  Minn. —  State  v.  Klugh- 
erz,  91  Minn.  406,  98  N.  W.  99.  Neb. 
Davis  v.  State,  51  Neb.  301,  70  N.  W. 
984.      Tex.  —  Clement    v.    State     (Tex. 
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comprehensive  treatment  of  these  pleas  will  be  found  elsewhere.61 
5.  Guilty.  —  a.  Definition  and  Distinctions.  —  A  plea  of  guilty  is 
not  only  an  admission  of  guilt,  but  is  a  formal  confession  of  guilt, 
before  the  court  in  which  the  defendant  is  arraigned,62  and  has  been 
designated  as  a  "judicial  confession. "G3  Such  plea  is  distinguish- 
able from  a  confession  in  its  ordinary  signification,64  and  is  not  equiv- 
alent to  a  submission  of  the  law  and  facts,115  nor  to  a  confession  of 
judgment  in  a  civil  suit.66 

b.  Right  of  Prisoner  and  Duty  of  Court.  —  Although  it  has  been 
frequently  said  that  a  prisoner  of  competent  understanding  un- 
doubtedly has  a  right  to  plead  guilty,67  yet  in  some  jurisdictions  it 
is  provided  by  statute  that  a  conviction  cannot  be  had  on  a  plea  of 
guilty  to  a  charge  requiring  the  highest  degree  of  punishment,68  and 
it  has  been  held  that  such  statutes  are  not  unconstitutional.69 


Crim.),  86  S.  W.  1016.  W.  Va.  — State 
v.  Cross,  44  W.  Va.  315,  29  S.  E.  527, 
citing  1   Bish.  Cr.  Proc,   §808. 

Sufficiency  of  Plea  in  the  First  In- 
stance Determinable  by  the  Court. — 
McGinnis  v.  State,  17  Wyo.  106,  96  Pac. 
525. 

61.  See  the  title  "Jeopardy." 

62.  State  v.  Branner,  149  N.  C.  559, 
63  S.  E.  169.  See  Curran  v.  State,  53 
Ore.  154,  99  Pac.  420. 

Judicial  Protection.  —  "It  is  a  con- 
fession of  guilt,  it  is  true,  but  is 
made  in  open  court,  under  its  authority 
and  protecting  aegis;  and  it  is  as- 
sumed in  such  case  that  the  state- 
ment (that  is,  the  plea  of  guilty)  is 
freely  and  voluntarily  made."  John- 
son t.  State,  39  Tex.  Crim.  625,  48 
S.  W.  70. 

63.  McCarty  v.  Hopkins,  61  Neb. 
550,  85  N.  W.  540. 

64.  A  confession  is  merely  evidence 
of  guilt.  State  v.  Branner,  149  N.  C. 
559,  63  S.  E.  169. 

65.  A  submission  of  the  law  and 
facts  to  the  court  implies  only  a  waiver 
of  a  jury  trial.  Bailey  v.  Com.,  23 
Ky.  L.  Kep.  1223,  64  S.  W.  995. 

66.  And  the  plea  does  not  draw 
after  it  the  same  consequences  as  a 
confession  of  judgment  in  a  civil  suit. 
Crow  v.  State,  6  Tex.  334.  Compare, 
however,  City  v.  Beck,  47  Mo.  App. 
234,  where  the  court  remarked  that 
a  plea  of  guilty  was  in  effect  a  judg- 
ment by  confession. 

67.  Fla.  —  Pope  v.  State,  56  Fla.  81, 
47  So.  487.  Mass.  — Green  v.  Com.,  12 
Allien    155,   wherein   it   was    said   that 
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the  court  has  no  power  absolutely  to 
refuse  such  a  plea.  N.  C.  —  State  v. 
Branner,  149  N.   C.  559,  63   S.  E.   169. 

Entry  of  Plea  To  Lower  Offense  on 
New  Trial.  —  Where  upon  the  return 
of  a  verdict  of  guilty  of  murder,  a 
new  trial  is  granted  on  defendant's 
motion,  a  plea  of  guilty  of  man- 
slaughter may  be  received  and  the  court 
may  pronounce  judgment  thereon 
United  States  v.  Linnier,  125  Fed.  83 

Under  the  Illinois  statute  the  plea 
of  guilty  may  be  entered  in  all  crim 
inal  cases.  Krolage  v.  People,  224  111 
456,  79  N.  E.  570. 

68.  In  New  Jersey  the  statute  di 
rects  that  if  a  prisoner  shall  plead 
guilty  to  an  indictment  for  murder, 
such  plea  shall  be  disregarded  and  a 
plea  of  not  guilty  substituted,  and  the 
case  shall  be  tried  before  a  jury.  State 
v.  Valentina,  71  N.  J.  L.  552,  60  Atl. 
177;  State  V.  Genz,  57  N.  J.  L.  459, 
31  Atl.  1037. 

In  New  York  the  statute  provides 
that  no  conviction  shall  be  had  upon 
a  plea  in  cases  where  the  crime  is 
punishable  by  death  or  imprisonment 
for  life.  It  has  been  held  that  not- 
withstanding this  statute,  though  a 
defendant  is  indicted  for  murder,  a 
conviction  on  a  plea  of  guilty  of  man- 
slaughter in  the  second  degree  will  be 
sustained,  since  this  offense  is  merely 
punishable  by  imprisonment  for  a  term 
of  years.  People  v.  Smith,  28  N.  Y. 
Supp.   912. 

69.  In  State  v.  Genz,  57  N.  J.  L. 
459,  31  Atl.  1037,  the  court  in  de- 
claring the  New  Jersey  statute  con- 
stitutional,  said:      "Common-law  oro- 
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Exercise  of  Caution  by  the  Court. —  In  proportion  to  the  gravity  of 
the  charge  caution  should  be  exercised  by  the  court  in  receiving  this 
plea.  Even  in  the  absence  of  statute  it  is  the  policy  of  the  law  that 
the  trial  judge  should  satisfy  himself  of  the  sanity  of  the  defendant, 
and  that  the  defendant  is  properly  advised  as  to  the  nature  of  his 
act  and  its  consequences.70 

c.  Time  and  Place  of  Entry.  —  As  a  rule  the  accused  must  be  pres- 


cedures,  as  such,  are  plainly  not  in- 1 
violable.  Many  of  them  have  been : 
abolished,  and  most  of  them  have  been 
modified  by  legislation.  They  must  re- 
ceive a  constitutional  impress  before 
it  can  be  said  that  they  are  above 
the  reach  of  the  lawmaker.  If  we 
were,  therefore,  to  concede  that,  by  i 
force  of  the  ancient  English  system.  I 
the  defendant  in  a  criminal  arraign- 
ment was  permitted  to  confess  his 
guilt  in  open  court,  and  that  such 
right  was  advantageous  to  him,  there 
seems  not  the  faintest  reason  for  a 
contention  that  such  right  could  not  be 
abrogated  or  modified  at  the  legislative 
will.  But,  in  point  of  fact,  the  facul- 
ty of  the  prisoner  to  confess  his  crime 
in  open  court  when  charged  with 
murder  was  never,  at  common  law,  a 
serviceable  prerogative.  The  proced- 
ure merely  provided  a  ready  and  facile 
road  to  the  gallows.  In  form  the  in 
dictment  always  charged  the  crime  of 
murder;  and,  consequently,  when  the 
plea  confessing  guilt  was  put  in,  as 
an  immediate  and  inevitable  conse- 
quence sentence  of  death  was  pro- 
nounced. It  seems  quite  fantastical  to 
contend  that  such  a  course  of  law  as 
this  is  of  such  inestimable  value  to 
the  prisoner  that  the  legislature  can- 
not deprive  him  of  it.  There  seems  to 
be  no  reasonable  ground  whatever  for 
such  a  contention.  The  statutory  pro- 
vision here  put  in  question  is  altogether 
favorable  to  the  prisoner." 

70.  HI.  —  Gardner  v.  People,  106 
111.  76,  wherein  it  was  held  that  in  case 
of  ignorance  it  was  the  court's  duty 
to  appoint  counsel,  and  not  to  enter 
a  plea  of  guilty  without  the  latter 's 
concurrence.  Mass.  —  Green  r.  Com., 
12  Allen  155,  176;  Com.  V.  Battis,  1 
Mass.  95.  Mo. —  State  V.  Stephens,  71 
Mo  535,  citing  2  Archb.  Crim.  Pr.  & 
PI.  344;  2  Hawk  P.  C.  469.  N.  C  — 
State  r.  Branner,  149  X.  C.  559,  63  S. 
E  169.  Okla.  — State  v.  Johnson,  21 
Okla.  40,  96  Pae.  26,  22  L.  K.  A.  (N. 


S.)  463.  Tex.  — King  v.  State  (Tex. 
Crim.),  46  S.  W.  813;  O'Brien  r.  State 
(Tex.  Crim.),  35  S.  W.  666;  Harris 
v.  State,  17  Tex.  App.  559;  Saunders 
v.  State,  10  Tex.  App.  336. 

From  the  earliest  times,  in  capital 
judges  have  manifested  a  disin- 
clination to  proceed  to  judgment  on 
the  mere  admission  of  the  prisoner  of 
his  guilt.  In  State  V.  Genz,  57  N. 
J.  L.  459,  31  Atl.  1037,  the  court  quoted 
from  Blaekstone  as  follows:  "Upon 
a  simple  and  plain  confession,  the 
court  hath  nothing  to  do  but  to  award 
judgment;  but  it  is  usually  very  back- 
ward in  receiving  and  recording  such 
confession,  out  of  tenderness  to  the  life 
of  the  subject,  and  will  generally  ad- 
vise the  prisoner  to  retract  it,  and 
plead  to  the  indictment."  See  also 
State  v.  Stevenson,  64  W.  Ya.  392,  62 
S.    E.    6S8,    19    L.    K.    A.    (X.    S.)    713. 

In  State  v.  Blake,  5  Wyo.  107,  38 
Pac.  354,  357,  it  was  said  that  the  com- 
mon-law judges  were  reluctant  to  re- 
ceive a  plea  of  guilty,  especially  in  a 
capital  case;  and  this  was  because  the 
defendant  was  not  allowed  counsel,  and 
for  the  reason  that  he  might  be  in- 
capable mentally  to  decide  intelligent- 
ly, or  to  understand  the  consequences 
of  such   plea. 

In  Illinois  "paragraph  424  of  the 
Criminal  Code  of  this  State  (Hurd's 
St.  1905,  p.  744),  provides:  'In  cases 
where  the  party  pleads  "guilty"  such 
plea  shall  not"  be  entered  until  the 
court  shall  have  fully  explained  to  the 
accused  the  consequences  of  entering 
such  plea;  after  which,  if  the  party 
persists  in  pleading  "guilty,"  such  plea 
shall  be  received  and  recorded,  and  the 
court  shall  proceed  to  render  judgment 
and  execution  thereon,  as  if  he  had 
been  found  guilty  by  a  jury.  In  all 
cases  where  the  court  possesses  an^ 
discretion  as  to  the  extent  of  +v "  ' 
ishment,  it  shall  be  tlie 
court  to   examine   _ 
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ent  in  open  court  when  a  plea  of  guilty  is  entered.71  The  fact  that 
a  plea  of  guilty  by  one  charged  as  a  conspirator  is  received  in  open 
court  in  the  presence  of  the  panel,  before  the  jurors  are  called,  can- 
not be  said  to  be  prejudicial  to  the  rights  of  co-conspirators. 7- 

After  a  plea  of  not  guilty  has  been  entered  it  is  not  reversible  error, 
under  certain  circumstances,  to  refuse  to  allow  a  plea  of  guilty  to 
be  entered,  no  motion  to  withdraw  the  former  plea  being  before  the 
court.73 

-  Receiving  Plea  in  Chambers. —  Under  the  Nebraska  statute  a  judge  of 
the  district  court,  sitting  at  chambers  within  his  judicial  district, 
may,  upon  reasonable  notice  to  the  prosecuting  attorney,  receive  a 
plea  of  guilty  from  a  person  charged  with  felony  and  pass  sentence 
upon  him,  though  the  prosecution  was  initiated  in  another  county  of 
the  judicial  district.74  \ 

d.  By  Whom  Entered.  —(I.)  By  Defendant  in  Person  or  by  Attorney. 
A   plea  of   guilty  must   generally   be   entered   by   the   defendant   in 
person,75  although  in  misdemeanor  cases  it  has  been  frequently  held 


aggravation  and  mitigation  of  the  of- 
fense.' "  Krolage  v.  People,  224  111. 
456,  79  N.  E.  570.  In  this  case  it 
was  held  that  the  mere  inquiry  of  the 
defendant  "whether  he  understood  that 
if  he  pleaded  guilty  the  court  would 
sentence  him  to  the  penitentiary,  and 
his  answering  that  he  did  so  under- 
stand, was  no  explanation  whatever  on 
behalf  of  the  court.  The  length  of 
time  which  he  might  be  sentenced  to 
serve  in  the  penitentiary  and  his  right 
to  a  trial  by  jury  if  he  entered  the 
plea  of  not  guilty  were  left  entirely 
to  his  own  knowledge  and  informa- 
tion, unexplained  by  the  court." 

Michigan.  —  See  Henning  v.  People, 
40  Mich.  733,  where  the  trial  judge, 
acting  under  the  statute,  had  repeated 
interviews   with   various  jurors. 

In  Texas  it  is  held  that  the  statutory 
provision  requiring  the  court  to  ad- 
monish the  defendant  of  the  conse- 
quences of  a  plea  of  guilty  applies  only 
to  felonies.  Johnson  v.  State,  39  Tex. 
Crim.  625,  48  S.  W.  70;  Berliner  v. 
State,  6  Tex.  App.  181. 

Compliance  with  the  statutory  pre- 
requisites appears  to  take  the  case  out 
of  the  statute  regulating  confessions  as 
testimony.  Johnson  v.  State,  39  Tex. 
Crim.  625,  48  S.  W.  70. 

71.  la.  —  State  v.  Jones,  70  Iowa 
505,  30  N.  W.  750.  La.  —  State  v. 
Coston,  113  La.  717,  37  So.  619.  Tex. 
Johnson  v.  State,  39  Tex.  Crim.  625, 
48  S.  W.  70;  Saunders  v.  State,  10 
Tex.  App.  336. 
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72.  Grunberg  v.  United  States,  145 
Fed.  81,  76  C.  C.  A.  51,  wherein  the 
court  said  that  it  was  impossible  to 
escape  the  belief  that  the  fact  that 
the  conspirator  had  pleaded  guilty 
would  come  out  in  the  course  of  the 
trial,  and  also  that  it  would  become  a 
matter  of  common  knowledge  about  the 
court  room  which  the  entire  panel 
would  inevitably  be  affected  by. 

73.  There  is  no  abuse  of  discretion 
in  refusing  to  allow  a  defendant  to 
plead  guilty  on  the  day  of  trial,  where 
it  appears  that  no  motion  was  made 
to  withdraw  a  plea  of  not  guilty  pre- 
viously filed;  that  the  defendant  did 
not  propose  to  plead  guilty,  "except  in 
connection  with  his  expressed  desire  to 
make  a  statement  to  the  court  and 
jury  of  the  facts  of  the  case;"  that 
upon  his  arraignment  a  day  was  set  for 
trial  and  a  special  venire  was  drawn 
for  his  case,  whereas  "if  the  defend- 
ant had  pleaded  guilty  on  arraign- 
ment, as  provided  by  statute,  no  special 
venire  would  have  been  drawn;"  and 
that  the  offense  charged  was  a  grave 
one.  Coleman  v.  State,  145  Ala.  13, 
40  So.  977. 

74.  McCarty  v.  Hopkins,  61  Neb. 
550,  85  N.  W.  540. 

75.  Ga.  — Wells  v.  Terrell,  121  Ga. 
368,  49  S.  E.  319,  in  misdemeanor  as 
well  as  felony  cases.  la.  —  State  v. 
Jones,  70  Iowa  505,  30  N.  W.  750, 
where  it  is  said  that  the  statute  pro- 
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that  an  attorney  may,  if  duly  authorized,76  enter  a  plea  of  guilty.77 
(II.)  Minors.  —  The  fact  that  a  defendant  is  a  minor  does  not  pre- 
clude him  from  entering  a  plea  of  guilty.78 

e.  Conditional  Entry.  —  There  is  probably  no  statutory  authority 
for  the  entry  and  receiving  of  a  plea  of  guilty  on  any  kind  of  con- 
dition.79 

f.  Sufficiency  of  Plea.  —  (I.)  In  General.  —  Where  an  indictment  in 
the  usual  form  charges  murder  in  the  first  degree,  a  plea  of  guilty 
of  murder  in  the  first  degree  will  authorize  a  sentence  of  death, 
though  the  particular  facts  showing  that  the  crime  was  murder  in 
the  first  degree  are  not  set  forth  in  the  plea.80  But  under  a  statute 
providing  that,  whenever  a  person  prosecuted  for  murder  pleads 
guilty,  he  shall  designate  in  his  plea  whether  he  pleads  guilty  of 
murder  in  the  first  or  second  degree,  a  plea  in  compliance  therewith 
should  be  positive  and  definite  as  to  the  degree.81 

(II.)  Must  Be  Voluntary.  —  A  plea  of  guilty  should  be  entirely  vol- 
untary, that  is  to  say,  it  should  not  be  induced  by  fear,  misrepresen- 
tation, persuasion,  promises,   inadvertence   or  ignorance.82     And   if 


vides  that  "the  plea  of  guilty  can 
only  be  put  in  by  the  defendant  him- 
self in  open  court. ' '  Ore.  —  Curran  v. 
State,  53  Ore.  154,  99  Pae.  420.  Tex. 
Johnson  v.  State,  39  Tex.  Crim.  625, 
48  S.  W.  70;  Saunders  v.  State,  10  Tex. 
App.   336    (in   felony  cases). 

Assent  Indicated  by  Sign.  —  Where 
defendant 's  counsel  informs  the  court 
that  defendant  desired  to  enter  a  plea 
of  guilty  and  the  latter  in  answer  to 
a  question  by  the  court  as  to  whether 
this  was  a  fact  nodded  his  head  af- 
firmatively, this  was  held  to  operate 
as  a  voluntary  plea,  particularly  as  no 
objection  was  made  to  the  action  of 
the  attorney  or  to  the  proceedings  of 
the  court,  and  as  it  did  not  appear  that 
the  defendant  did  not  understand  the 
proceedings  or  the  effect  of  his  plea. 
State  V.  Blake,  5  Wyo.  107,  38  Pac. 
354.  To  a  similar  effect,  see  State  v. 
Blake,  supra.  Compare,  however,  Peo- 
ple  r.  McCrory,  41  Cal.  458. 

In  Oregon  the  code  of  criminal  pro- 
cedure applicable  to  the  practice  in  the 
circuit  courts  contains  this  clause:  "A 
plea  of  guilty  must  in  all  cases  be 
put  in  by  the  defendant  in  person, 
in  open  court."  Curran  v.  State,  53 
Ore.  154,  99  Pac.  420. 

76.  An  instruction  to  an  attorney 
to  appear  and  defend  a  case  does  not 
warrant  him  in  pleading  guilty  to  the 
charge  in  the  defendant's  absence. 
Ex  parte  Erickson,  31  N.  Bruns.  296. 

77.  Johnson  v.  State,  39  Tex.  Crim. 


625,  48  S.  W.  70,  where  it  is  held  that 
the  right  of  "a  defendant  in  a  mis- 
demeanor case  to  enter  a  plea  of  guilty 
by  counsel,  is  limited  by  article  633 
of  the  Code  of  Criminal  Procedure" 
to  a  case  where  only  a  fine  can  be 
imposed. 

78.  Ex  parte  White  (Tex.  Crim.),  98 
S.  W.   850. 

79.  Joiner  v.  State  (Ark.),  126  S. 
W.  723.  Compare  Coleman  v.  State, 
145  Ala.  13,  40  So.  977. 

If  it  is  found  that  a  plea  of  guilty 
was  entered  on  conditions  which  have 
not  been  violated,  it  is  the  duty  of 
the  trial  court  either  to  further  post- 
pone rendering  judgment  or  permit 
defendant  to  withdraw  his  plea  of 
guilty.  Joiner  v.  State  (Ark.),  126  S. 
W.  723. 

80.  Green  v.  Com.,  12  Allen  (Mass.) 
155. 

81.  "Under  an  information  charging 
murder  in  the  first  degree  by  express 
averments,  and  designating  that  de- 
gree by  name,  a  plea  that  defendant 
is  'guilty  as  charged  in  the  informa- 
tion' is  indefinite  as  to  the  degree  to 
which  he  pleads  guilty,  as  murder  in 
the  second  degree  is  also  charged  in 
such  an  information."  State  v.  Noah 
(N.  D.),  124  N.  W.  1121. 

82.  U.  S.  —  United  States  v.  Bayaud, 
23  Fed.  721.  Cal.  —  People  v.  Perez, 
9  Cal.  App.  265,  98  Pac.  870,  where  if 
was  held  that  the  trial  court  was  justi- 
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on  a  trial  de  novo  in  an  appellate  court,  the  prosecution  introduces 
as  evidence,  tending  to  prove  the  defendant's  guilt,  a  plea  of  guilty 
entered  in  the  lower  court  on  the  former  trial,  the  defendant  should 
be  permitted  to  prove  the  facts  constituting  alleged  duress  under 
which  such  plea  was  obtained.83 

Duty  of  the  Court.  — In  at  least  one  jurisdiction  it  is  the  court's 
duty  to  conduct  an  investigation  for  the  purpose  of  ascertaining 
whether  the  defendant's  plea  was  of  a  voluntary  character.84 


fied  in  believing  that  the  plea  was  en- 
tirely voluntary.  Fla. — People  V.  State, 
56  Fla.  81,  47  So.  487.  111.  —  Gardner 
v.  People,  106  111.  76,  where  it  appeared 
that  the  defendant  was  entirely  ignor- 
ant of  the  English  language  and  an 
imbecile,  and  a  conviction  on  a  plea 
of  guilty  was  reversed.  Mich. — O'llara 
».  People,  41  Mich.  623,  3  N.  W.  161; 
Henning  v.  People,  40  Mich.  733.  Mo. 
State  v.  Eichardson,  98  Mo.  564,  12  S. 
W.  245;  State  V.  Stephens,  71  Mo.  535. 
Tenn.  — Swang  v.  State,  2  Coldw.  212, 
88  Am.  Dec.  593.  Tex.  —  Kin -  V.  State 
(Tex.  Crim.),  33  S.  W.  10S3,  citing 
numerous  Texas   cases. 

Pleading  Guilty  Through  Fear  of 
Mob.  —  Where  the  accused  is  forced 
through  well  grounded  fears  of  mob 
violence  to  plead  guilty  and  to  be  sen- 
tenced, he  has  a  right  to  relief  from 
such  sentence  and  plea  by  an  action 
or  proceeding  in  the  same  court  in  the 
nature  of  a  writ  of  error  coram  nobis. 
Sanders  v.  State,  85  Ind.  318,  44  Am. 
Rep.  29;  State  v.  Calhoun,  50  Kan. 
523,  32  Pac.  38,  34  Am.  St.  Rep.  141. 

Under  the  Texas  code  a  pica  of 
guilty  cannot  be  received  unless  it 
plainly  appear  that  the  accused  is  sane, 
and  sanity  must  be  shown  before  con- 
viction, and  is  necessarily  an  issue 
under  the  plea.  So  where  a  conviction 
is  had  in  such  a  case  a  new  trial  will 
not  be  granted  on  the  ground  of  in- 
sanity, when  the  testimony  relied  upon 
was  known  to  defendant's  counsel  at 
the  time  of  trial,  and  is  in  no  sense 
newly  discovered.  Burton  v.  State,  33 
Tex.   Crim.    138,   25   S.   W.    782. 

In  Sanders  v.  State,  18  Tex.  App. 
372,  it  was  said  that  the  insanity  of 
the  accused  is  presumed  on  a  plea  of 
guilty,  contrary  to  the  usual  presump- 
tion of  sanity. 

In  a  habeas  corpus  proceeding  the 
objection  cannot  be  raised  that  a  plea 
of  guilty  was  not  voluntary.  Holli- 
baugh  v.  Hehn,  13  Wyo.  269,  79  Pac. 
1044. 
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83.  Holtman    V.   Com.,   129   Ky.    710, 
112  S.  W.  851. 

84.  In  Michigan  the  statute  provides 
"  "lhat  whenever  any  person  shall 
plead  guilty  to  any  information  filed 
against  him  in  any  circuit  court,  it 
shall  be  the  duty  of  the  judge  of  such 
court,  before  pronouncing  judgment  or 
sentence  upon  such  pica,  to  become  sat- 
isfied, after  such  investigation  as  he 
may  deem  necessary  for  that  purpose, 
respecting  the  nature  of  the  case,  and 
the  circumstances  of  such  plea,  that 
said  plea  was  made  freely,  with  full 
knowledge  of  the  nature  of  the  accusa- 
tion, and  without  undue  influence.'  " 
People  V.  Leppor,  51  Mich.  196,  16  N. 
W.  377.  In  this  case  the  court  re- 
marked: "The  statute  invoked  in  be- 
half of  this  respondent  is  a  beneficient 
one,  and  was  designed  alike  for  the 
protection  of  the  prisoner  and  the  pub- 
lic against  the  imposition  and  fraud 
of  mercenary  persons  and  unscrupulous 
officers  in  procuring  prisoners  to  plead 
guilty  through  ignorance,  fear,  or  il- 
lusive promises,  when  a  fair  trial 
might  show  them  not  guilty;  and  courts' 
whose  duty  it  is  to  try  persons  charged 
with  crime  and  pronounce  sentence 
upon  them  cannot  be  too  vigilant  in 
carrying  out  this  statute  according  to 
its  true  spirit  in  every  case  where 
such  plea  is  interposed;  and  this  Court 
will  not  hesitate  whenever  in  any  case 
any  reasonable  doubt  exists  as  to  a  full 
compliance  with  its  requirements  to  set 
aside  the  sentence  imposed.  It  is  true, 
it  may  be  said,  that  in  such  a  case 
the  prisoner  has  had  his  day  in  court; 
but  a  proceeding  in  legal  form  which 
fails  to  give  protection  and  immunity 
to  the  liberty  of  the  citizen  when  in- 
nocent, though  charged  with  crime,  is 
unworthy  of  judicial  recognition  in  this 
country."  People  V.  Luby,  99  Mich. 
89,  57 'N.  W.  1092;  People  v.  Converse, 
74  Mich.  478,  42  N.  W.  70,  16  Am.  St. 
Rep.   648.     See   also   People   v.   Brown, 

|54  Mich.   15,  19   N.  W.  571;   People  v. 
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g.  Effect  of  Plea.— (I.)  In  General.  — A  plea  of  guilty  admits  all 
facts  sufficiently  pleaded,85  confesses  the  indictment  or  information 
to  be  wholly  true,86  with  respect  to  each  and  every  allegation,87 
operates  as  a  waiver  of  any  defense,88  and  of  the  constitutional  right 
to  a  trial  by  jury,89  and  with  it,  of  course,  the  constitutional  guaran- 
with  respect  to  the  conduct  of  criminal  prosecutions,90  is  equiv- 
alent  to  a  conviction,91  and  authorizes  the  imposition  of  the  sen- 
tence prescribed  by  law  upon  a  verdict  of  guilty  of  the  crime  suffi- 


Lewis,  51  Mich.  172,  16  X.  W.  326 
(wherein  it  was  held  that  the  investi- 
gation was  sufficient);  People  v.  Cove- 
you,  48  Mich.  353,  12  N.  W.  200;  Hen- 
ning  V.  People,  40  Mich.  733,  and  Boody 
v.  People,  43  Mich.  34,  4  X.  W.  54*9 
(wherein  it  was  said  that  the  record 
•  lid  not  show  a  compliance  with  the 
statute). 

85.  Mass.  — Green  r.  Com.,  12  Allen 
155,  173.  N.  J.  —  State  P.  Crusius,  57 
"N.  J.  L.  279,  31  Atl.  235.  Tex.  —  Crow 
v.  State,  6  Tex.  334.  Wyo.  —  Patrick 
r.  State,  17  Wyo.  260,  98  Pac.  58s,  L29 
Am.  St.  Rep.  1109,  s.  c.  17  Wyo.  115,  96 
Pac.  527. 

86.  Cal.  — People  v.  Delany,  49  Cal. 
394,  wherein  it  was  said  to  be  a  mis- 
demeanor to  commit  a  larceny  of  goods 
of  certain  value,  but  a  felony  after 
a  prior  conviction  to  commit  a  like 
larceny,  and  that  where  an  indictment 
charges  the  commission  of  a  larceny 
after  former  convictions,  a  plea  of 
"guilty  of  the  offense  charged"  in 
the  indictment  confesses  the  offense 
charged,  including  the  prior  convic- 
tion. Dak.  —  Territory  v.  Miller,  4 
Dak.  173,  29  X.  W.  7,  where  it  is  held 
that  the  plea  confesses  the  highest  and 
not  a  lower  offense  of  which  the  de- 
fendant might  have  been  convicted. 
La.  —  State  v.  Walker,  22  La.  Ann. 
425,  a  plea  of  guilty  admits  the  truth 
of  an  averment  as  to  the  value  of 
money  alleged  to  have  been  stolen. 
Mich'  —  People  V.  Converse,  74  Mich. 
478,  42  X.  W.  7,  16  Am.  St.  Rep.  648; 
People   r.   Morris,   80   Mich.   634,   45   X. 

•1,  8  L.  R.  A.  685;  People  V.  Town, 
53  Mich.  488,  19  X.  W.  158,  when  the 
accusation  is  "of  the  larceny  of  several 
articles  as  one  act,  and  for  a  use  to 
whirh  all  were  to  be  and  were  put," 
a  plea  of  guilty  may  be  taken  as  an 
admission  of  the  larceny  of  all. 

In  State  v.  Yalentina,  71  X.  J.  L. 
552,  60  Atl.  177,  one  of  the  assign- 
ments   of    error    was    "whether    this 


statement  of  defendant's  counsel  is 
true  or  not  we  have  no  means  of  de- 
termining, further  than  this:  that  it 
must  have  been  made  under  the  coun- 
sel's  sense  of  responsibility  to  his 
client  and  to  the  court,  and  there  is 
no  indication  of  its  falsity.  The  de- 
fendant's present  counsel  urges  that 
the  plea  of  'not  guilty'  standing  on 
the  record  is  such  an  indication;  but  it 
is  not.  Our  statute  (P.  L.  1898,  p. 
794,  §  107)  declares  that  if,  upon  ar- 
raignment, a  person  indicted  for 
murder  offers  a  plea  of  guilty,  such 
plea  shall  be  disregarded,  and  the  plea 
of  'not  guilty'  shall  be  entered.  Con- 
sequently, the  plea  signifies  nothing 
with  regard  to  the  defendant's  confes- 
sion  of  guilt." 

On  a  charge  of  vagrancy  "a  plea 
of  guilty  entered  by  the  defendant 
comprehends  more  than  the  mere  fact 
that  he  has  admitted  the  character  of 
his  calling,  and  goes  to  the  extent  of 
a  plea  of  guilty  to  all  of  the  elements 
entering  into  the  offense."  Ex  parte 
Ilayden,  12  Cal.  App.  145,  106  Pac.  893. 

87.  State  r.  Hortman,  122  Iowa 
104,  97  X.  W.  981.  • 

88.  State  v.  Webb,  74  Mo.  333. 

89.  U.  S.  —  West  v.  Gammon,  98 
Fed.  426,  39  C.  C.  A.  271.  Cal.  — Peo- 
ple V.  Lennox,  67  Cal.  113,  7  Pac.  260; 
People  v.  Noll,  20  Cal.  164.  Mass.— 
Com.  V.  Mahonev,  115  Mass.  151.  Neb. 
McCarty  V.  Hopkins,  61  Neb.  550,  85 
X.  W.  540. 

90.  McCarty  v.  Hopkins,  61  Xeb. 
550,  85  X.  W.  540. 

Upon  plea  of  guilty  the  constitu- 
tional protection  against  self-incrimina- 
tion ceases,  and  a  conspirator  having 
pleaded  guilty  may  be  called  as  a  wit- 
ness against  his  co-conspirators.  Grun- 
berg  v.  United  States,  145  Fed.  81, 
76  C.  C.  A.  51. 

91.  Cal. — People  r.  Goldstein,  32  Cal. 
432.     Ind.  —  Meyers  v.  State,  156  Ind. 
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ciently  charged  in  the  indictment  or  information.92     But  to  deter- 
time    on    appeal.97      But    technical    errors    in    a    complaint    cannot 


388,  59  N.  E.  1052;  Griffith  v.  State, 
36  Ind.  406.  Neb.  —  Leiby  v.  State, 
79  Neb.  485,  113  N.  W.  125.  N.  Y. — 
People  v.  McEwen,  67  Plow.  Pr.  105. 
N.  C  — State  v.  Branner,  149  N.  C. 
559,  63  S.  E.  169,  citing  1  Chit.  Crim. 
L.    429. 

By  pleading  guilty  the  defendant 
confesses  and  convicts  himself  of  all 
that  is  charged  against  him.  Green  v. 
Com.,  12  Allen  (Mass.)  155,  citing  2 
Hawkins  P.  C.  c.  31,  433,  §  120;  4  Bl. 
Com.  362. 

Jeopardy In  Boswell  v.  State,  111 

Ind.  47,  11  N.  E.  788,  the  court  said: 
"It  cannot  be  said,  after  a  plea  of 
guilty  has  been  entered  and  accepted 
by  the  court,  and  all  other  prelimi- 
nary requisites  for  a  hearing  and  sen- 
tence are  ready,  that  the  defendant 
has  not  been  for  an  instant  in  jeop- 
ardy, when  the  court  might  at  any  mo- 
ment have  pronounced  the  sentence  of 
the  law  upon  him.  He  was  in  pre- 
cisely the  same  jeopardy  as  if  a  jury 
had  returned  a  verdict  of  guilty,  in 
case  the  assessment  of  punishment  had 
been  left  to  the  court." 

But  jeopardy  does  not  attach  where 
the  only  plea  is  one  forced  from  the 
defendant  by  fear.  Sanders  v.  State, 
85  Ind.  318,  44  Am.  Kep.  29.  See 
also  the  title  "Jeopardy." 

92.  Fla.  — Pope  v.  State,  56  Fla. 
81,  47  So.  487.  Ind.  —  Meyers  v.  State, 
156  Ind.  388,  59  N.  E.  1052.  la. — 
State  v.  Horstman,  122  Iowa  104,  97  N. 
W.  981.  N.  C  — State  v.  Branner,  149 
N.  C.  559,  63  S.  E.  169,  citing  4  Black. 
329.  W.  Va.  — State  v.  Beatty,  51  W. 
Va.  232,  41  S.  E.  434,  435. 

A  plea  of  guilty  goes  to  every  act 
averred  in  the  indictment,  and  there 
is  no  necessity  either  in  law  or  reason 
for  proof  of  the  things  admitted  by 
the  plea.  Marx  v.  People,  204  111.  248, 
68  N.  E.  436,  citing  Bassett  on  Cr.  PI., 
c.  214,  §  188;  1  Bish.  Crim.  Proc,  §  795; 
Shelton  v.  State,  30  Tex.  431. 

There  is  no  duty  resting  upon  the 
jury  to  determine  the  punishment  upon 
the  entry  of  a  plea  of  guilty.  Green 
v.  Com.,  12  Allen  (Mass.)  155;  State 
V.  Johnson,  21  Okla.  40,  96  Pac.  26. 

In  Illinois  the  statute  provides  that 
where    a    party    pleads    guilty,    "such 


plea  shall  be  received  and  recorded,  and 
the  Court  shall  proceed  to  render  judg- 
ment and  execution  thereon  as  if  he 
had  been  found  guilty  by  a  jury." 
It  is  held  that  another  statute  pro- 
viding that  in  all  cases  where  the  pun- 
ishment shall  be  by  confinement  in  the 
penitentiary  "the  jury  shall  say  in 
their  verdict  for  what  term  the  offender 
shall  be  confined"  is  not  in  conflict 
with  the  above,  the  words  "in  all 
cases"  having  been  intended  to  apply 
only  to  all  cases  tried  by  a  jury.  Blev- 
ings  V.  People,  2  111.   172. 

93.  Cal.  —  See  People  v.  Dabner,  153 
Cal.  398,  95  Pac.  880;  People  v.  Len- 
nox, 67  Cal.  113,  7  Pac.  260.  Dak.— 
Territory  v.  Miller,  4  Dak.  173,  29  N. 
W.  7.  Ind.  — Boswell  v.  State,  111 
Ind.  47,  11  N.  E.  788.  la.  — State  v. 
Hortman,  122  Iowa  104,  97  N.  W.  981. 
Ky.  —  Williams  v.  Com.,  80  S.  W.  173; 
Mounts  v.  Com.,  11  Ky.  L.  Kep.  474, 
12  S.  W.  311.  N.  0.  — State  v.  Bran- 
ner, 149  N.  C.  559,  63  S.  E.  169.  Okla. 
State  v.  Johnson,  21  Okla.  40,  96  Pac. 
26,  22  L.  E.  A.  (N.  S.)  463.  Tex.— 
Johnson  v.  State,  39  Tex.  Crim.  625, 
48  S.  W.  70.  W.  Va.  — State  v.  Stev- 
enson, 64  W.  Va.  392,  62  S.  E.  688, 
19  L.   E.  A.    (N.   S.)    713. 

Method  of  Investigation.  —  Such  in- 
vestigation is  not  a  trial.  State  v. 
Hortman,  122  Iowa  104,  97  N.  W.  981. 

In  Iowa  "it  is  provided  by  statute 
(Code,  §  4728)  that,  in  cases  of  murder 
in  the  first  degree,  the  jury,  if  tried 
to  a  jury  upon  a  plea  of  not  guilty, 
shall  determine  whether  the  defendant 
shall  be  punished  by  death  or  by  im- 
prisonment for  life;  if  the  defendant 
pleads  guilty,  the  character  of  the  pun- 
ishment shall  be  determined  by  the 
court.  The  statute  does  not  prescribe 
in  what  manner  the  court  shall  pro- 
ceed to  advise  itself,  nor  does  it  de- 
fine the  character  of  the  information 
upon  which  the  court  may  act,  or 
limit  the  sources  thereof.  The  de- 
termination of  the  question  is  with  the 
court,  and  the  court  alone.  That  it 
is  eminently  proper  in  such  cases  to 
take  the  evidence  of  witnesses  who 
have  knowledge  of  the  occurrence  is 
readily   conceded,   but   there   is   no   re- 
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and  indeed  must  under  statutory  requirement.94  A  plea  of  guilty 
as  to  one  count  in  an  indictment  or  information  does  not  prevent  a 
trial  as  to  any  other  count.95 

(II.)  Waiver  of  Defects  in  Accusation Since  the  effect  of  a  plea  of 

guilty  is  merely  to  admit  the  truth  of  whatever  is  sufficiently  alleged 
in  the  accusation,  by  entering  such  a  plea  the  defendant  is  not  pre- 
cluded from  urging  the  insufficiency  of  the  indictment  or  informa- 
tion because  of  defects  of  a  substantial  character,96  even  for  the  first 
time    on    appeal.97      But    technical    errors    in    a    complaint    cannot 


quirement  that  this  be  done.  The  court 
may  act  upon  any  information  coming 
to  it  from  any  source  that  satisfies  its 
conscience  and  its  sense  of  duty." 
State  r.  Hortman,  122  Iowa  104,  97 
N.  W.  981. 

In    West    Virginia  ' '  statute   ( §  4584, 
Code   1906)    provides  that,  'If   the   ac- 
cused  pleads    guilty   of   murder    in    the 
first   degree,  sentence  of  death   or  con- 
finement   in    the    penitentiary    for    life 
shall   be   pronounced   upon    him   by   the 
court,  as  may  seem  right,  in  the  same 
manner   and    with   like    effect    as   if   he 
had   been   found   guilty  by  the   verdict 
of    a    jury.'      There    is    here    given    to 
the    court    a    discretion    either   to    pro- 
nounce judgment  of  death  or  imprison- 
ment   for    life,    certainly   not    an    arbi- 
trary  discretion,  but   a   reasonable   dis- 
cretion, and  as   may  seem  right.     How 
is  the   court  to  be   informed  as  to   the 
right   of  the  matter?     The   court's  de- 
cision of  this  question   is  of  the  most 
vital  importance  to  the  prisoner.     With 
him   it    is   veritably   a   question   of   life 
and    death.      In    this    case    the    court 
presided  over  by  the  special  judge  had 
pursued     the     only     practical     method 
known   to   the   law   to   inform    itself   as 
to  what  judgment  should  be  rendered; 
it  had  in  the  presence  of  the  prisoner 
examined   the   witnesses   in   open   court, 
and  the  judge  had  taken   further  time 
to  consider  of  the  judgment  to  be  pro- 
nounced."    State  r.   Stevenson,  64  W. 
Va.  392,  62  S.  E.  688,  19  L.  K.  A.  (N. 
S.)   713. 

94.  People  r.  Noll,  20  Cal.  164;  State 
f.  Cumberland,  90  Iowa  525,  58  N.  W. 
885. 

In  Colorado  "in  all  cases  where  the 
court  possesses  any  discretion  as  to  the 
extent  of  the  punishment,"  to  be  im- 
posed upon  a  plea  of  guilty,  witnesses 
must  be  "examined  as  to  the  aggra- 
vation and  mitigation  of  the  offense." 
If    the     record    does    not    affirmatively 

57 


show  that  this  was  done,  the  judgment 
will  be  reversed  on  error.  Arrano  V. 
People,  24  Colo.  233,  49  Pac.  271. 

95.  Dancey  v.  State,  35  Tex.  Crim. 
615,  34  S.  W.  113,  938,  where  it  was 
held  proper  for  the  court,  upon  the 
entry  of  a  plea  of  guilty  to  one  count 
in  the  information  only,  to  receive  such 
plea,  and  then  proceed  with  the  trial 
as  to  the  other  counts,  and  submit  the 
whole  case  to  the  jury. 

96.  Ark.— Fletcher  v.  State,  12  Ark. 
169.  Mass. —  Com.  v.  Kennedy,  131 
Mass.  584.  Neb.  — Smith  v.  State,  68 
Neb.  204,  94  N.  W.  106. 

97.  Hawaii.  —  Hawaii  v.  Ah  Cheon, 
10  Hawaii  469;  Pro  v.  Govt.  v.  Mura, 
9  Hawaii  428.  111.— Klawanski  r.  Peo- 
ple, 218  111.  481,  75  X.  E.  1028.  Mo.— 
State  v.  Kelley,  206  Mo.  685,  105  S. 
W.  606;  State  r.  Eosenblatt,  185  Mo. 
114,  83  S.  W.  975  (citing  1  Bish.  Crim. 
Proc.  795;  Whart.  Crim.  PI.  &  Pr. 
[9th  ed.],  §413);  State  V.  Levy,  119 
Mo.  434,  24  S.  W.  1026.  N.  D.  —  State 
'•.  Newton,  16  N.-  D.  151,  112  N.  W. 
52;  State  V.  Davies,  16  N.  D.  106, 
112  N.  W.  60.  Ohio.  —  Akerman  v. 
Lima,  8  Ohio  Dec.  430,  7  Ohio  N.  P. 
92.  Wyo.  — Patrick  v.  State,  17  Wyo. 
115,  96  Pac.   527. 

In  Moore  v.  State,  53  Neb.  831,  74 
N.  W.  319,  the  court  said:  "A  sugges- 
tion made  in  the  argument,  and  reflect- 
ed in  several  places  in  the  state's 
brief,  is  that  the  plea  admitted  the 
moral  guilt  of  the  defendant;  and,  to 
quote  the  last  sentence  of  the  brief, 
'having  pleaded  guilty  to  all  the 
charges  of  the  information,  this  court 
may  well  hesitate  before  reversing  his 
plea,  and  say  he  is  not  guilty  after 
he  has  said  he  is  guilty. '  Surely  the 
attorney  general  cannot  mean  to  con- 
tend that  because  the  defendant  has 
by  his  plea  admitted  the  facts  charged, 
and  therefore  a  moral  delinquency,  he 
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be   considered   upon   a    motion   in   arrest   after   a   plea   of    guilty.98 
(III.)  As  to  Right  of  Appeal.  —  The  effect  of  a  plea  of  guilty  upon 

either  the  defendant's  or  the  prosecution's  right  to  appeal  from  a 

judgment  is  largely  controlled  by  the  language  of  local  statutes." 
h.  Striking  Qut  Plea.  —  The  court  has  the  power  to  set  aside  a 

plea  of  guilty  for  any  good  reason,  as  that  it  was  entered  unadvisedly 


should  be  punished,  even  if  the  law- 
does  not  denounce  those  facts  as  a 
criminal  offense.  The  question  before 
us  is  not  one  of  moral  delinquency, 
but  simply  whether  the  facts  charged 
in  the  information  constitute  a  crime 
under  the  lawTs  of  this  state.  Defend- 
ant stands  in  no  worse  position  in  this 
respect  than  he  would  on  a  demurrer 
to  the  information,  which  would,  for 
the  same  purposes  of  the  proceeding, 
involve  the  same  admission." 

Validity  of  Ordinance.  —  Where,  on 
a  plea  of  guilty,  a  defendant  is  con- 
victed for  the  violation  of  a  city  ordi- 
nance he  may,  on  writ  of  review  to 
have  the  judgment  annulled  and  set 
aside,  urge  that  the  ordinance  was 
void.  The  plea  was  only  an  admission 
that  the  acts  charged  in  the  complaint 
were  committed,  and  unless  such  acts 
constitute  an  offense  or  are  in  viola- 
tion of  some  valid  ordinance,  his  ad- 
mission was  not  material  and  he  waived 
nothing  thereby  Grossman  v.  Oakland, 
30  Ore.  478,  41  Pac.  5,  60  Am.  St.  Eep. 
832. 

98.  Kan.  —  State  v.  Knowles,  34 
Kan.  393,  8  Pac.  861.  Mo.  —  State  v. 
Johnson,  93  Mo.  317,  6  S.  W.  77,  in- 
correctness of  initials  and  surname  of 
defendant.  Ohio.  —  Carper  v.  State,  27 
Ohio  St.  572. 

99.  In  Arkansas  an  appeal  seems  to 
be  allowable.  Green  v.  State,  88  Ark. 
290,  114  S.  W.  477. 

In  Hawaii,  under  a  statute  allowing 
appeals  from  all  decisions  of  district 
magistrates  "in  all  matters,"  it  was 
held  that  a  defendant  had  a  right  to 
appeal  for  mitigation  of  sentence  after 
he  had  pleaded  guilty  in  the  lower 
court.  It  was  said  that  "it  would  be 
a  great  hardship  for  a  defendant  where 
an  excessive  sentence  had  been  im- 
posed, through  the  prejudice  or  bias, 
perhaps  temper  of  a  magistrate,  to  be 
deprived  of  any  appeal  and  have  to 
submit  to  an  unjust  punishment.  The 
sentence  may  be  legal,  and  yet  un- 
just and  inconsistent."     It  was  further 
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said  "that  in  a  case  of  this  nature 
there  could  be  no  appeal  to  this  court 
on  points  of  law,  for  the  facts  were 
admitted  by  the  plea  of  guilty,  and  the 
sentence  was  within  the  law  as  regards 
the  term  of  imprisonment  imposed." 
Prov.  Govt.  v.  Mura,  9  Hawaii  428. 

In  Indiana  "the  only  statute  of  this 
State  providing  for  an  appeal  from  the 
judgment  of  a  justice  in  criminal  cases 
is  section  1643,  R.  S.  1881,  in  force 
since  September  19th,  1881,  which  reads 
as  follows:  'Any  prisoner  against 
whom  any  punishment  is  adjudged  may 
appeal  to  the  criminal  court,  and,  if 
there  be  none,  then  to  the  circuit  court 
of  the  county,  within  ten  days  after 
trial,  on  entering  into  recognizance  for 
his  appearance  at  the  next  term  of 
such  court,  as  in  other  cases;  and 
such  appeal  shall  stay  all  proceed- 
ings.'" Holsclaw  v.  State,  114  Ind. 
56,  17  N.  E.  112.  In  this  case  it  was 
held  that  this  statute  did  not  authorize 
an  appeal  from  the  judgment  of  a  jus- 
tice entered,  without  trial,  upon  the 
defendant's  plea  of  guilty.  The  court 
took  occasion  to  say:  "If  it  had  been 
the  legislative  will  and  intent  to  pro- 
vide that  appeals  would  lie  from  all 
justices'  judgments,  in  criminal  cases, 
to  the  proper  criminal  or  circuit  courts, 
we  may  well  suppose  that  the  statute 
would  have  provided  that  such  appeals 
might  be  taken  within  ten  days  after 
judgment,  instead  of  'after  trial,'  as 
the  statute  reads." 

In  Iowa,  in  a  criminal  trial  before 
a  justice,  the  state  as  well  as  the 
defendant  has,  under  the  statute,  a 
right  to  an  appeal  to  the  district  court, 
and  upon  such  an  appeal  inquiry  can 
be  made  into  the  circumstances,  in 
order  to  settle  and  fix  the  amount  of 
the  fine  or  punishment,  though  the 
defendant  pleaded  guilty  below  and 
though  the  plea  has  not  been  with- 
drawn in  the  district  court.  Espe- 
cially is  this  so,  where  the  plea  and 
judgment  were  entered  in  the   absence 
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or  improvidently.1  Indeed,  in  such  a  case  it  is  the  duty  of  the  court 
to  set  the  plea  aside.2  "When  a  plea  is  so  stricken  out  the  case  stands 
as  if  there  had  been  no  trial,  and  a  new  trial  should  be  awarded.3 
In  such  a  case  the  court  may  not  enter  a  verdict  of  not  guilty  or 
discharge  the  defendant.4 


of  the  prosecutor  and  before  the  day 
fixed  for  trial.  State  V.  Tait,  22  Iowa 
140. 

In  Kentucky  §362,  Cr.  Code  Pr., 
provides:  "If  a  judgment  against  a 
defendant  on  a  trial  before  a  county 
judge,  or  in  a  justice's  court,  or  in 
a  city  or  police  court,  unless  otherwise 
provided  in  the  Statute,  creating  or 
regulating  it,  before  imprisonment  for 
a  fine  of  $20.00  or  more,  he  shall  have 
the  right  to  appeal  to  the  circuit  court 
of  the  county  in  which  the  judgment 
is  rendered."  In  Holtman  r.  Com.,  129 
Ky.  710, 112S.W.  851,  which  was  orig- 
inally a  prosecution  in  a  justice  court 
for  a  misdemeanor,  the  court  said: 
"The  manner  of  taking  the  appeal  is 
regulated  by  section  364,  but  neither  in 
that  section,  those  supra,  or  any  other 
of  the  Criminal  Code  of  Practice  or 
Kentucky  Statutes  of  1903,  have  we 
been  able  to  find  a  provision  restrict- 
ing a  defendant's  right  of  appeal  to 
the  circuit  court  from  a  judgment  of 
conviction  for  a  misdemeanor  rendered 
in  the  county,  police,  or  a  justice's 
court  to  cases  in  which  the  pleas  in 
such  inferior  courts  was  'not  guilty.' 
In  other  words,  the  law  does  not  seem 
to  forbid  an  appeal  to  the  circuit  court 
by  the  defendant  where  his  conviction 
in  the  court  of  inferior  jurisdiction  re- 
sulted from  a  plea  of  'guilty.'  " 

In  Massachusetts  an  appeal  from  the 
sentence  of  a  municipal  or  police  court 
to  the  superior  court  is  permissible. 
See  Com.  r.  Ingersoll,  145  Mass.  381, 
14  X.  E.  449. 

In  Missouri,  under  a  statute  provid- 
ing for  an  appeal  upon  "conviction," 
no  appeal  lies  where  the  defendant 
pleads  guilty,  since  a  person  who  pleads 
guilty  cannot  be  said  to  be  convicted. 
State  V.  Ilaller,  23  Mo.  App.  460. 

In  Edina  r.  Beck,  47  Mo.  App.  234, 
it  was  held  that  no  appeal  would  lie 
from  a  judgment  of  conviction  on  a 
plea  of  guilty  of  a  mayor 's  court  of 
a  city  of  the  fourth  class,  although 
"there  is  n<j  express  limitation  of  the 
right    of    appeal    in    these     cases,   the 


statute  as  well  as  the  ordinances  of 
Edina  granting  appeals  in  all  cases,  and 
not  excluding  in  terms  appeals  from 
judgments  by  confession,  as  the  law 
applicable  to  justices  of  the  peace  does; 
this,  however,  did  not  give  the  defend- 
ant a  right  to  appeal  from  a  judgment 
where  there  is  nothing  to  be  tried  by 
the  appellate  court." 

In  New  Hampshire,  under  the 
statutes,  in  cases  triable  in  the  lower 
court  without  a  waiver  of  appeal,  the 
right  of  appeal  is  not  barred  by  a  plea 
of  guilty.  Leonard  v.  State,  65  X.  H. 
671,  23  Atl.  621;  Philpot  V.  State,  65 
N.   H.   250,   20   Atl.   955. 

And  see  infra,  II,  B,  (III.),  as  to 
right  of  appeal  from  judgments  en- 
tered on  pleas  of  guilty  for  violations 
of  liquor  laws. 

1.  People  v.  Lepper,  51  Mich.  196, 
16  X.  W.  377  (quoting  from  the  statute 
to  this  effect);  State  v.  Branner,  149 
X.  C.  559,  63  a.  E.  169. 

2.  In  People  v.  Scofield,  142  Mich. 
221,  105  X.  W.  610,  the  information 
charged  an  offense  under  the  statute 
making  it  a  felony  to  assault  another 
and  rob  from  his  person;  the  robber 
being  armed,  "with  intent,  if  resisted 
to  kill,"  etc.  The  defendant  pleaded 
guilty,  but  wheu  publicly  interrogated 
by  the  judge  on  the  occasion  of  his 
sentence  denied  that  he  had  the  in- 
tent to  kill  if  resisted.  He  was  er- 
roneously convicted  of  the  offense 
charged  in  the  information,  since  it 
was  "the  duty  of  the  court  to  supplant 
the  plea  of  guilty  by  one  of  not  guilty, 
and  put  defendant  upon  trial  for  the 
offense  charged  in  the  information." 

3.  People  r.  Lepper,  51  Mich.  196, 
16  X.  W.  377  (quoting  from  the  statute 
to  this  effect);  State  V.  Branner,  149 
X.  C.  559,  63  S.  E.  169. 

4.  State  v.  Branner,  149  X.  C.  559, 
63  S.  E.  169;  State  v.  Curtis,  28  X.  C. 
247. 

If  a  verdict  of  not  guilty  has  been 
entered  "the  case  would  stand  as  if 
there  had  been  no  plea,  provided  the 
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i.  Retraction  of  "Guilty"  and  Substitution  of  "Not  Guilty."  —  At 
any  time  before  judgment  the  court,  in  its  discretion,  may  permit  a 
plea  of  guilty  to  be  withdrawn  and  a  plea  of  not  guilty  to  be  sub- 
stituted,5  and  this  is  expressly  authorized  by  statute  in  many  juris- 
dictions.6    Such  action  is  generally  within  the  trial  court's  d'iscre- 


invalidity  of  the  Court's  action  is 
shown  in  the  proper  way."  State  v. 
Branner,  149  N.  C.  559,  63  S.  E.  169. 

5.  Ga.  — See  White  v.  State,  51  Ga. 
285.  La.  —  State  v.  Jammerson,  49  La. 
Ann.  597,  21  So.  728;  State  v.  Dela- 
houssaye,  37  La.  Ann.  551.  Mass. — 
Com.  v.  Ingersoll,  145  Mass.  381,  14 
N.  E.  449;  Com.  v.  Mahoney,  115  Mass. 
151.  Mo.  —  City  of  Edina  v.  Beck, 
47  _  Mo.  App.  234,  but  a  plea  of 
guilty  cannot  be  withdrawn  after  judg- 
ment, in  the  absence  of  statutory  au- 
thority. N.  C.  —  State  v.  Branner,  149 
N.  C.  559,  63  S.  E.  169.  W.  Va.  —  See 
State  v.  Shanley,  38  W.  Va.  516,  18 
S.   E.    734. 

A  reason  must  be  given  for  a  desire 
to  withdraw  a  plea  of  guilty  and  inter- 
pose a  plea  of  not  guilty,  and  evidence 
offered  in  support  of  a  request  so  to 
do.  Ind.— Griffith  v.  State,  36  Ind.  406. 
La.  —State  v.  Boutte,  119  La.  134,  43 
So.  983.  Mass.  — Com.  v.  Winton,  108 
Mass.  485.  Miss.  —  Mastronada  v.  State, 
60  Miss.  86.  Tex.— Tate  v.  State  (Tex. 
Crim.),  45  S.  W.  707.  W.  Va.  — State 
v.  Shanley,  38  W.  Va.  516,  18  S.  E. 
734. 

Form  of  Motion.  — ' '  '  Comes  now  the 
defendant,  Harry  Hortman,  and,  before 
the  time  fixed  for  pronouncing  judg- 
ment herein,  asks  the  court  that  he 
may  withdraw  his  plea  of  ' '  Guilty  of 
the  homicide  charged  in  the  indict- 
ment," heretofore  entered  herein,  and 
the  said  defendant,  Harry  Hortman, 
now,  in  open  court,  withdraws  his  said 
plea  of  ' '  Guilty  of  the  homicide 
charged  in  the  indictment,"  and  enters 
his  plea  of  not  guilty.'  "  State  v.  Hort- 
man, 122  Iowa  104,  97  N.  W.  981. 

6.  Ark.  —  Joiner  v.  State,  126  S.  W. 
723;  Green  v.  State,  88  Ark.  290,  114 
S.  W.  477.  Ca!.  — People  v.  Miller,  114 
Cal.  10,  45  Pac.  986.  la.  — Beatty  v. 
Roberts,  125  Iowa  619,  101  N.  W.  462. 
Ky.  —  Holtman  v.  Com.,  129  Ky.  710, 
112  S.  W.  851;  Mount  v.  Com.,  27  Ky. 
L.  Rep.  788,  86  S.  W.  707;  Williams  v. 
Com.,  25  Ky.  L.  Rep.  2041,  80  S.  W. 
173.  Ore.  — Curran  v.  State,  53  Ore. 
154,    99    Pac.    420.     Wash.  —  State     v. ' 
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Cimini,  53  Wash.  268,  101  Pac.  891. 
These  enactments  probably  grew  out 
of  the  principles  of  the  common  law 
upon  that  subject,  for  in  2  Hawkins' 
Pleas,  Crown  466,  it  is  said:  "And 
where  a  person  upon  his  arraignment 
actually  confesses  himself  guilty,  or 
unadvisedly  discloses  the  special  man- 
ner of  the  fact,  supposing  that  it 
doth  not  amount  to  felony,  where  it 
doth,  yet  the  judges,  upon  probable 
circumstances,  that  such  confession 
may  proceed  from  fear,  menace,  or 
duress,  or  from  weakness  or  ignorance, 
may  refuse  to  record  such  confession, 
and  suffer  the  party  to  plead  not 
guilty."  Quoted  with  approval  in 
Curran  v.  State,  53  Ore.  154,  99  Pac. 
420. 

In  Iowa  the  statute  worded  substan- 
tially as  the  text  above  is  held  to  be 
mandatory  and  the  defendant  has  an 
absolute  right  pending  judgment  to 
withdraw  a  plea  of  guilty  and  to  file 
one  of  not  guilty.  State  v.  Hortman, 
122  Iowa  104,  97  N.  W.  981;  State  v. 
Oehlshlager,  38  Iowa  297.  And  this 
right  is  not  limited  to  cases  originating 
in  the  district  court.  State  v.  Hort- 
man, 122  Iowa  104,  97  N.  W.  981;  State 
v.  Farlee,  74  Iowa  451,  38  N.  W.  155; 
State  v.  Kraft,  10  Iowa  330. 

Kentucky.  —  In  Mounts  v.  Com.,  89 
Ky.  274,  12  S.  W.  311,  Lewis,  C.  J., 
said:  "A  plea  of  guilty  is  inevitably 
followed  by  conviction  of  the  offense 
.charged  in  the  indictment,  and  the  only 
question  left  open  in  such  case  is  the 
nature  and  extent  of  punishment  to  bo 
inflicted,  which  is  still  within  the  legal 
discretion  of  the  jury.-  Nevertheless, 
if  the  court,  or  attorney  for  the  com- 
monwealth, by  threats  or  promises,  in- 
duces a  defendant  in  a  criminal  prose- 
cution to  enter  a  plea  of  guilty,  and 
he  is  thereby  overreached  or  deceived, 
even  in  respect  to  the  extent  of  pun- 
ishment, permission  should  be  given  to 
him  to  withdraw  the  plea,  and  substi- 
tute a  plea  of  not  guilty,  although  a 
verdict  has  been  rendered,  and  a  new 
trial  being  granted  for  that  purpose." 
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tion,  the  absolute  right  of  a  party,  after  pleading  guilty  to  a  criminal 
charge,  to  withdraw  such  admission,  and  to  interpose  a  plea  of  not 
guilty,  being  denied.7  The  exercise  of  such  discretion,  though  re- 
viewable on  appeal,8  will  not  be  disturbed  unless  it  clearly  appears 
to  have  been  abused.9     It  has  been  said,  however,  that  the  with- 


7.     U.  S.  —  United  States  v.  Bayaud, 
21    Blatehf.    217,    23   Fed.    721;    United 
States    v.    Dixon,    1    Cranch    C.    C.    414, 
25  Fed.  Cas.  Xo.  14,968.     Ark.— Joiner 
v.  State,  126  S.  W.  723.     111.  —  Krolaee 
V.  People,   224   111.  456,  79  N.  E.  570  (dis- 
cretion should  be  exercised  in  favor  of 
innocence     and     liberty) ;     Gardner     V. 
People,    106    111.    76.      Ind. — Meyers    v. 
State,    156    Ind.    388,    59    X.    E.    1052; 
Peters  v.   Koepke,   156   Ind.   35,   59   X. 
E.  33.     Kan.—  State  v.  Garrett,  78  Kan. 
882,  98  Pac.  219;  State  v.  Yates,  52  Kan. 
566,    35    Pac.    209.      Mass.  —  Com.      v. 
Ingersoll,  145  Mass.  381.  14  X.  E.  449; 
Com.  v.  Hagarman,  10  Allen  401.     Miss. 
Mastronada  r.  State,  60  Miss.  86.     N.  H. 
State  v.  Cotton,  24  X.  H.  143.     N.  J.— 
Clark  V.  State,  58  X.  J.  L.  383,  34  Atl. 
3,  affirming  57  X.  J.  L.  489,  31  Atl.  979; 
State    v.   Crusius,   57   X.   J.   L.   279,   31 
Atl.  235   (the  application  ought  to  pre- 
vail  if  the  plea   of  guilty  is  not  war- 
ranted   by    the    truth).     N.    C.  —  State 
v.  Branner,  149  X.  C.  559,  63  S.  E.  169. 
Ore.  —  Curran  t".  State,  53  Ore.   154,  99 
Pac.  420,  citing  Whart.  Crim.  PI.  &  Pr. 
(8th  ed.),   §414.     Pa.  —  Com.  v.  Joyce, 
7    Pa.    Dist.    400.     Vt.  —  State    V.    Mar- 
tin, 68  Vt.  93,  34  Atl.   40.       Wash. — 
State  V.  Cimini,  53  Wash.  268,  101  Pac. 
891.     Wyo.  —  State     r.   Blake,    5   Wyo. 
107,  38  Pac.  354.     Eng.  —  Eex  v.  Plum- 
mer,  2  K.  B.  339,  66  J.  P.  647,   71  L. 
J.  K.   B.   805,  86   L.   T.   X.   S.   836,   51 
W.  B.  137. 

If  a  defendant  pleads  guilty  in  a 
municipal  or  police  court,  and  appeals 
from  the  sentence  to  the  superior  court, 
"he  cannot  of  right  claim  a  trial  by 
jury,  but  is  liable  to  be  sentenced  upon 
his"  original  plea  in  the  court  below, 
unless  the  court  gives  him  leave  to 
plead  anew."  Com.  V.  Ingersoll,  145 
Mass.  381,  14  N.  E.  449.  To  a  like 
effect,  see  Com.  v.  Hagarman,  10  Allen 
(Mass.)  401;  State  v.  Martin,  68  Vt. 
93,  34  Atl.   40. 

8.  Pope  v.  State,  56  Fla.  81,  47  So. 
487. 

On  writ  of  review  in  order  that  an 
appellate  court  may  determine  whether 
the  lower  court,  in  denying  a  motion  to 


withdraw  a  plea  of  guilty  and  to  sub- 
stitute therefor  a  plea  of  not  guilty, 
abused  its  discretion,  it  is  essential 
that  the  motion  interposed  for  that  pur- 
pose should  be  supplemented  by  the 
affidavit  of  the  accused  party,  to  the 
effect  that  he  is  not  guilty  of  the  crime 
charged,  or  such  other  facts  as  are 
relied  upon  by  him,  copies  of  which 
sworn  statements  can  be  sent  up  with 
the  return  for  re-examination  by  the 
court  of  superior  jurisdiction.  Where 
no  affidavits  appear  to  have  been  filed 
in  the  lower  court  in  support  of  the 
motion  to  change  the  plea,  though  rea- 
sons for  such  cnange  are  stated  under 
oath  in  the  petition,  and  where  the 
application  for  the  writ  does  not  appear 
to  have  been  submitted  to,  or  considered 
by,  the  lower  court  previous  to  its  de- 
cision, the  affirmations  set  forth  in 
the  petition  are  insufficient  to  raise  the 
question  of  an  abuse  of  discretion. 
Curran  v.  State,  53  Ore.  154,  99  Pac. 
420,  citing  Mastronada  v.  State,  60 
Miss.  86. 

Order  Refusing  Leave  To  Withdraw 
Not  Appealable.  —  An  order  refusing 
leave  to  withdraw  a  plea  of  guilty  is 
not  appealable,  but  can  be  reviewed  on 
appeal  from  the  judgment.  People  V. 
Dabner,  153  Cal.  398,  95  Pac.  880. 

9.  U.  S.  — United  States  v.  Bavaud, 
23  Fed.  721,  21  Blatehf.  217,  wherein 
it  is  held  that  a  withdrawal  will  not 
be  permitted  at  a  subsequent  term,  after 
the  witnesses  nave  been  scattered,  and 
the  ability  of  the  government  to  prove 
its  case  has  been  thereby  impaired. 
Ark. —  Joiner  v.  State,  126  S.  W.  723. 
Ind.  —  Monahan  v.  State,  135  Ind.  216, 
34  X.  E.  967;  Sanders  V.  State,  85  Ind. 
318,  44  Am.  Eep.  29.  Kan.  —  State  v. 
Garrett,  78  Kan.  882,  98  Pac.  219;  State 
V.  Yates,  52  Kan.  566,  35  Pac.  209; 
Salina  v.  Cooper,  45  Kan.  12,  25  Pac. 
233.  La.  —  State  v.  Boutte,  119  La. 
134,  43  So.  983,  wherein  it  was  held 
not  error  to  overrule  a  motion  to  with- 
draw a  plea  of  guilty  and  to  plead  not 
guilty.  The  motion  was  not  sworn  to, 
nor   signed   by    defendant    himself.      It 
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drawal  of  a  plea  of  guilty  should  not  be  denied  in  any  case  where  it 
is  in  the  least  evident  that  the  ends  of  justice  will  be  subserved  by 
permitting  not  guilty  to  be  pleaded  in  its  stead.10     The  court  should 


did  not  allege  that  he  had  a  legal  de- 
fense and  did  not  assign  any  sufficient 
legal  reason  for  its  being  granted. 
Miss.  —  Mastronada  v.  State,  60  Miss. 
86.  Mo.  —  State  v.  Richardson,  98  Mo. 
564,  12  S.  W.  245.  Pa.  —  McCue  v. 
Ferguson,  73  ira.  333.  Wash.  —  State 
V.  Cimini,  53  Wash.  268,   101   Pac.  891. 

In  People  V.  Miller,  114  Cal.  10,  45 
Pac.  896,  the  court  said:  "The  law 
seeks  no  unfair  advantage  over  a  de- 
fendant, but  is  watchful  to  see  that 
the  proceedings  under  which  his  life 
or  liberty  is  at  stake  shall  be  fairly 
and  impartially  conducted.  It  holds  in 
contemplation  his  natural  distress,  and 
is  considerate  in  viewing  the  motives 
which  may  influence  him  to  take  one 
or  another  course.  Therefore  it  will 
permit  a  plea  of  guilty  to  be  with- 
drawn, if  it  fairly  appears  that  de- 
fendant was  in  ignorance  of  his  rights 
and  of  the  consequences  of  his  act, 
or  was  unduly  and  improperly  influ- 
enced, either  by  hope  or  fear,  in  the 
making  of  it.  But  the  mere  fact  that 
a  defendant,  knowing  his  rights  and 
the  conseciuences  of  his  act,  hoped  or 
believed,  or  was  led  by  his  counsel 
to  hope  or  believe,  that  he  would  re- 
ceive a  shorter  sentence  or  a  milder 
punishment  by  pleading  guilty  than  that 
which  would  fall  to  his  lot  after  trial 
and  conviction  by  jury,  presents  no 
ground  for  the  exercise  of  this  lib- 
eral discretion.  People  v.  Lennox,  67 
Cal.  113,  7  Pac.  260.  To  hold  that  it 
did  would  be  equivalent  to  saying  that 
a  defendant  might  speculate  upon  the 
supposed  clemency  of  a  judge,  with  the 
right  to  retract  if,  at  any  time  before 
sentence,  he  began  to  think  that  his 
expectation  would   not  be  realized." 

"The  law  favors  trials  on  the  merits; 
and  if  the  discretion  of  the  trial  court 
is  abused  in  denying  leave  to  with- 
draw a  plea  of  guilty  and  to  go  to  trial 
on  the  merits,  the  appellate  court  may 
interfere.  See  Krolage  v.  People,  224 
111.  456,  79  N.  E.  570;  Gardner  v.  Peo- 
ple, 106  111.  76.  But  where  a  defendant 
deliberately  pleads  guilty  to  a  criminal 
charge  under  circumstances  that  should 
reasonably  have  prompted  him  and  his 
counsel  to  be  prepared  to  meet  the 
charge,  and  no  motion  is  made  for  leave 
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to  withdraw  the  plea  of  guilty  till  after 
the  state's  witnesses  have  been  dis- 
charged, and  there  is  no  direct  allega- 
tion or  proof  that  the  plea  was  entered 
under  mental  weakness,  mistake,  sur- 
prise, misapprehension,  fear,  promise, 
or  other  circumstances  that  put  the  de- 
fendant at  a  disadvantage  in  protect- 
ing his  rights,  the  discretion  of  the 
trial  court  is  not  shown  to  have  been 
abused  in  refusing  permission  to  with- 
draw the  plea  of  guilty."  Pope  V. 
State,  56  Fla.  81,  47  So.  487. 

Where  the  prosecutor  stipulates  to 
recommend  the  minimum  penalty,  in 
consideration  for  a  plea  of  guilty, 
if  the  defendant  pleads  guilty  there  is 
no  abuse  of  discretion  in  refusing  to 
allow  the  defendant  to  withdraw  such 
plea  and  interpose  a  plea  of  not  guilty, 
the  court  having  imposed  a  fine  greater 
than  the  minimum,  in  the  absence  of  a 
showing  of  deception,  and  it  appearing 
that  the  court  had  held  out  no  induce- 
ment for  a  plea  of  guilty.  Beatty  v. 
Roberts,  125  Iowa  619,  101  N.  W.  462. 
See  also  State  V.  Reininghaus,  43  Iowa 
149. 

Custom  Not  To  Introduce  Evidence 
Relied  Upon.  —  Where  relying  on  a  cus- 
tom not  to  allow  the  introduction  of 
evidence  on  a  plea  of  guilty  the  de- 
fendant enter  such  plea,  in  case  the 
prosecution  exercises  its  right  to  in- 
troduce evidence  after  the  plea  of 
guilty  has  been  entered,  under  such 
circumstances  there  is  error  in  not  al- 
lowing the  defendant  to  withdraw  the 
plea  of  guilty  and  substitute  a  plea  of 
not  guilty.  Williams  r.  Com.,  25  Ky. 
L.  Rep.  2041,  80  S.  W.  173. 

On  a  charge  of  conspiracy  it  is  an 
abuse  of  discretion  to  refuse  to  allow 
one  of  the  conspirators  to  withdraw 
a  plea  of  guilty  and  substitute  a  plea 
of  not  guilty,  the  other  conspirators 
having  been  acquitted  by  a  jury  after 
having  pleaded  not  guilty,  since  the  de- 
fendant was  thereby  deprived  of  the 
chance  of  a  trial  and  possible  acquittal. 
Rex  V.  Plummer,  2  K.  B.  339,  66  J.  P. 
647,  71  L.  J.  K.  B.  805,  86  L.  T.  N. 
S.   836,    51    W.    R.    137. 

10.    Fla.—    Pope   v.   State,   56   Fla. 
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exercise  caution,  however,  iu  allowing  the  withdrawal  of  a  plea  of 
guilty  and  the  substitution  of  a  plea  of  not  guilty  in  the  interest  of 
the  accused  himself,  where  the  plea  of  guilty  has  been  accepted  as 
to  a  lesser  offense  than  that  charged.11 

Whether  or  not  a  plea  of  guilty  can  ho  withdrawn  after  judgment  has 
been  rendered  thereon  is  a  controverted  question.  In  many  cases  it 
is  answered  in  the  affirmative,12  while  in  others  a  contrary  view  is 
taken.13  There  is  some  authority  to  the  effect  that  it  is  within  the 
sound  discretion  of  the  trial  court  to  permit  a  plea  of  guilty  to  be 
withdrawn  even  after  sentence,  and  to  allow  a  plea  of  not  guilty  to 
be  entered.14  In  many  cases  it  has  been  held  that  it  is  not  an  abuse 
of  the  court's  discretion  to  refuse  to  allow  at  such  time  the  with- 
drawal of  a  plea  of  guilty  and  the  substitution  of  a  plea  of  not 
guilty.15 


81,  47  So.  487,  stating  that  a  defend- 
ant should  be  permitted  to  withdraw  a 
plea  of  guilty  given  unadvisedly,  when 
application  therefor  is  duly  made  in 
good  faith  and  sustained  by  proofs,  and 
a  proper  offer  is  made  to  go  to  trial 
on  a  plea  of  not  guiltv.  HI.  —  Krolage 
r.  IVople,  224  111.  456,  79  N.  K.  570. 
Ind.  —  Myers  v.  State,  115  Ind.  554, 
IS  X.  B.  42.  La.  —  State  r.  Boutte, 
119  La.  134,  43  So.  983;  State  V.  Cos- 
ton,  113  La.  717,  37  So.  619  (wherein 
it  was  held  that  a  plea  of  guilty, 
which  had  been  induced  by  error, 
should  be  permitted  to  be  set  aside) ; 
State  V.  Williams,  14  So.  32.  Wash.— 
State  v.  Allen,  41  Wash.  63,  82  Pac. 
1036. 

The  rule  of  the  text  is  particularly 
applicable  where  the  plea  of  guilty  has 
been  permitted  to  be  entered  to  the 
charge  as  made  by  the  grand  jury, 
where  the  withdrawal  of  that  plea  will 
place  the  accused  in  a  more  advantage- 
ous condition  or  position  than  he  would 
occupy  should  the  plea  of  guilty  be 
maintained.  State  V.  Boutte,  119  La. 
134.  43   So.   983. 

Where  there  is  doubt  respecting  the 
sanity  of  the  accused  at  the  time  a 
plea  of  guilty  was  interposed,  he  should 
be  permitted"  to  withdraw  the  same  and 
interpose  a  plea  of  not  guilty.  Peo- 
ple v.  Scott,  59  Cal.  341;  Deloach  v. 
State,   77   Miss.  691,  27  So.  618. 

11.  In  State  v.  Boutte,  119  La.  134, 
43  So.  983,  the  court  took  occasion  to 
remark:  "Where,  however,  the  ac- 
cused does  not  plead  guilty  to  the 
charge  as  made,  but  pleads  guilty  to 
a  lesser  offense,  which  places  him  in 
a  position  of  safety  and  security  rela- 


tively to  the  more  serious  offense,  and 
where  the  district  attorney  and  the  dis- 
trict judge  accept  that  plea,  and  by 
so  doing  substantially  and  practically 
abandon  the  greater  charge,  courts 
should  exercise  very  great  caution,  lest 
they  themselves,  by  acceding  to  the 
wishes  of  counsel  (under  their  sanguine 
expectations  that  the  ultimate  result  of 
the  trial  will  be  the  acquittal  of  their 
client),  place  the  accused  in  a  worse 
condition  than  he  held  before.  In  mat- 
ters of  that  character  courts  should 
have  before  them  positive  evidence 
from  the  accused  parties  themselves 
that  they  are  willing  to  take  the  chances 
of  a  trial  on  the  higher  charge,  and 
they  should  themselves  set  out  and  sus- 
tain the  grounds  upon  which  they  ask 
the  withdrawal  of  their  plea  of  guilty. 
To  require  less  than  this  would,  in  our 
opinion,  tend  to  impair  the  proper  ad- 
ministration  of   justice." 

12.  Gardner  r.  People,  106  111.  7H; 
Mevers  V.  State,  156  Ind.  388,  59  X.  E. 
1052;  Meyers  V.  State,  115  Ind.  554, 
18  N.  E.  42;  Sanders  V.  State,  85  Ind. 
318,  44  Am.  Bep.  29. 

An  application  should  be  made  to 
vacate  the  judgment  and  for  leave  to 
withdraw  the  plea;  a  motion  for  a  new 
trial  is  ineffectual.  Meyers  V.  State, 
156  Ind.  388,  59  N.  E.  1052. 

13.  State  V.  Hortman,  122  Iowa  104. 
97  N.  W.  981;  State  v.  Buck,  59  Iowa 
382,  13  N.  W.  342;  Reg.  V.  Sell,  9  Car. 
&  P.  346,  38  E.  C.  L.  146. 

14.  State  r.  Yates,  52  Kan.  566,  35 
Pac  209;  Salma  v.  Cooper,  45  Kan.  12, 
25  Pac.   133. 

15.  Cal.  —  People  V.  Dabner,  153  Cal. 
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Effect.  —  If  a  formal  plea  of  guilty  is  withdrawn,  and  a  plea  of  not 
guilty  substituted,  the  effect  of  the  plea  of  guilty  is  nullified,  and  it 
cannot  be  used  in  evidence  against  the  defendant.10 

j.  Time  of  Judgment.  —  As  a  rule  it  is  the  duty  of  the  courts  "upon 
a  conviction  or  plea  of  guilty  to  pronounce  judgment  at  that  time, 
unless,  upon  motion  for  new  trial,  in  arrest  of  judgment,  or  for  other 
cause,  the  case  is  continued  for  further  adjudication,  and  the  defend- 
ant, by  recognizance  or  being  held  in  custody,  required  to  continue 
to  answer  the  charge.  And  if  they  fail  to  perform  that  duty,  but 
discharge  the  prisoner  or  permit  him  to  go  indefinitely,  their  power 
and  jurisdiction  over  him  cease,  and  a  subsequent  sentence  is  with- 
out judicial  authority."17  Under  statute  in  many  jurisdictions  sen- 
tence may  be  suspended  for  various  reasons.18     A  judgment  can  be 


398,  95  Pac.  880  (wherein  the  plea  of 
guilty  was  made  after  ample  time  for 
deliberation  and  with  full  knowledge 
of  the  law);  People  v.  Lennox,  67  Cal. 
113,  7  Pac.  260.  Ind.  —  Monaban  v. 
State,  135  Ind.  216,  34  N.  E.  967;  Pat- 
tee  v.  State,  109  Ind.  545,  10  N.  E. 
421;  Conover  v.  State,  86  Ind.  99.  La. 
State  v.  Crane,  121  La.  1039,  46  So. 
1009.  W.  Va.  — State  v.  Stevenson, 
64  W.  Va.  392,  62  S.  E.  688,  19  L.  E. 
A.  (N.  S.)  713,  wherein  it  was  said 
to  have  been  "quite  likely  that  the  real 
ground  of  the  prisoner's  motion  was  his 
surprise  at  the  severity  of  the  punish- 
ment, or  that  the  special  and  regular 
judge  should  have  made  some  investi- 
gation of  the  aggravating  circumstances 
of  his  crime,"  and  that  there  was  no 
abuse  of  discretion  in  refusing  the 
withdrawal  of  the  plea  of  guilty  under 
such  circumstances. 

16.  White  v.  State,  51  Ga.  2S3. 

17.  People  v.  Allen,  155  111.  61,  39 
N.  E.  568,  41  L.  E.  A.  473.  People 
v.  Morrisette,  20  How.  Pr.  (N.  Y.)  118. 

In  relation  to  this  question  the  court 
in  People  V.  Allen,  supra,  said:  "It 
is  thus  made  to  appear  from  the  rec- 
ord of  the  Criminal  Court,  and  all  the 
facts  in  proof  before  us,  that  the  at- 
tempt upon  the  part  of  that  court  was 
to  indefinitely  suspend  sentence  upon 
the  plea  of  guilty,  and  the  question 
now  is,  having  then  withheld  judgment 
upon  the  plea,  and  permitted  the  pris- 
oner to  go  at  liberty  without  in  any 
way  requiring  him  to  further  appear  in 
answer  to  the  charge,  had  the  court 
jurisdiction,  more  than  three  years 
thereafter,  to  cause  his  arrest  and  pass 
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sentence  upon  him.  It  must  be  ad- 
mitted that  if  such  power  remained  in 
the  court  three  years,  it  would  eoutimie 
indefinitely,  and  might  be  exercised  at 
any  future  time  —  and  that,  too,  with- 
out any  reason  for  doing  so,  except 
such  as  might  exist  in  the  mind  of  the 
judue  causing  the  re-arrest  and  pro- 
nouncing .judgment.  Thus,  a  youth 
charged  with  crime,  to  which  he  pleads 
guilty,  may  be  in  effect  assured  by 
the  court  before  whom  he  enters  the 
plea,  that  he  ought  not  to  suffer  punish- 
ment, and  be  given  his  liberty,  and  yet 
in  after  years,  no  matter  what  may 
then  be  his  family  relations  or  posi- 
tion in  society,  that  judge,  or  another 
of  the  same  court,  may  consign  him 
to  the  penitentiary  for  any  term  of 
years  within  the  limit  fixed  by  law. 
On  the  other  hand,  the  State  has  a 
right  to  demand,  and  the  welfare  of 
society  requires,  that  those  who  are 
convicted  or  plead  guilty  to  violations 
of  the  law  shall  be  promptly  and  cer- 
tainly punished." 

18.  Under  the  Indiana  statute,  upon 
a  plea  of  guilty,  the  court  is  not  obliged 
to  pronounce  judgment  at  once,  but 
may  delay  it  for  the  purpose  of  hear- 
ing testimony  as  to  aggravating  or 
palliating  circumstances.  Smith  v. 
Hess,  91  Ind.  424.  But  under  such 
statute,  upon  a  plea  of  guilty,  the  court 
cannot  lawfully  do  anything  further 
except  either  to  sentence  the  accused  at 
the  time  or  to  place  him  in  the  custody 
of  the  sheriff  until  such  sentence.  Nor 
can  the  prosecuting  attorney,  after  the 
entry  of  such  a  plea  by  the  accused, 
with  or  without  the  consent  of  the 
court,    lawfully    agree    with    him    that 
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rendered  at  a  term  of  court  subsequent  to  that  at  which  a  plea  of 
guilty  was  entered.19 

6.  Nolo  Contendere.  —  a.  Definition.  — A  plea  of  nolo  contendere 
is  an  implied  confession  of  the  offense  charged,20  and  has  been  said 
to  be  a  mild  form  of  pleading  guilty.21 

b.  Distinguished  From  Pica  of  Guilty.  —  There  is  a  difference  be- 
tween the  two  pleas,  guilty  and  nolo  contendere;  the  former  is  an 
express  confession  of  guilt  and  may  be  used  against  the  defendant 
in  a  civil  suit,  while  the  latter  is  an  implied  confession  of  guilt  only, 
and  cannot  be  used  against  the  defendant  as  an  admission  in  any 
civil  suit  for  the  same  act.2-'  Nor  is  a  plea  of  nolo  contendere  by  a 
principal  in  crime  admissible  on  the  trial  of  an  accessory  either  to 
affect  the  accessory  or  to  establish  the  guilt  of  the  principal.23  AYhile 
the  plea  of  guilty  may  generally  be  entered  as  a  matter  of  right,24 
a  defendant  cannot  plead  nolo  contendere,  at  least  in  one  jurisdic- 
tion, without  leave  of  court.  If  such  plea  is  tendered,  the  court 
may  accept  or  decline  it  in  its  discretion.25  And  in  Massachusetts, 
under  an  early  statute,  a  defendant  could  not  be  adjudged  guilty 
on  a  plea  of  nolo  con  unless  it  appeared  that  the  plea  was  re- 

ceived with  the  consent  of  the  prosecutor.20 

c.  Where  in  Vogue.  —  The  plea  of  nolo  contendere  is  seldom  used 
pt  in  some  of  the  New  England  states.27 

d.  Advantages  of  Plea.  —  The  advantages  which  may  attend  a  plea 
of  nolo  contendere  are  that,  when  accompanied  by  a  protestation  of 
the  defendant's  innocence,  it  will  not  conclude  him  in  a  civil  action 
from  contesting  the  facts  charged  in  the  accusation.28  And  similarlv 
the  defendant  is  not  estopped  to  plead  not  guilty  to  a  criminal  action 


he  might  depart  from  court  without 
sentence,  subject  to  arrest  herein,  if, 
in  the  future^  he  should  commit  an- 
other offense  of  a  similar  character. 
Gray  17.  State,  107  Ind.  177,  8  X.  E. 
16. 

19.  Joiner  v.  State.  126  S.  W.  723; 
Greene  v.  State,  88  Ark.  290,  114  S.  W. 
47  7;    Thurman    v.    State,    54    Ark.    120, 

-4.  But  see  Weaver  v.  People, 
33  Mich.  296,  holding  that  the  failure 
to  pronounce  sentence  at  the  term  dur- 
ing which  the  plea  was  entered  is  a 
practical  abandonment  of  the  prosecu- 
tion. 

20.  Me. —  State  v.  Herlihy,  102  Me. 
310,  66  Atl.  643.  Mass.  —  Com.  v. 
Ingersoll,  145  Mass.  381,  14  X.  E.  449; 
Com.  v.  Horton.  9  Pick.  206.  N.  J. — 
Peacock    r.    Hudson,   46    X.    J.    L.    112. 

I  1  Burns'  Just.  388;  2  Hawk.  P. 
C.  225.  Pa.  —  Buck  v.  Com.,  107  Pa. 
486,   400. 

21.  Buck   V.  Com..  107  Pa.  486. 
While  not  technically  a  plea  of  guilty, 


it   is   such  in  substance.     Com.  v    Hol- 
stine,  132  Pa.  357,  19  Atl.  273. 

22.  Com.  v.  Ingersoll.  145  Mass.  381 
14  X.  E.  449;  Peacock  v.  Hudson,  46 
X.  J.  L.  112,  citing  1  Bish.  Crim.  Proc 

§  802;   1  Whart.  Crim.  Law,  §  533. 

23.  Buck  r.   Com.,  107  Pa.  486. 

24.  See  supra,  p.  890. 

25.  Com.  v.  Ingersoll,  145  Mass.  381, 
14  X.  E.  449;  Com.  v.  Horton,  9  Pick 
(Mass.)   206. 

26.  Com.  p.  Adams,  6  Gray  (Mass.) 
359. 

27.  Buck  v.  Com.,  107  Pa.  486.  See 
also  supra  and  infra,  cases  cited  gen- 
erally. 

The  New  Jersey  statute  declaring 
that  a  plea  of  guilty  must  be  disregard- 
ed in  murder  cases  and  a  plea  of  not 
guilty  entered  (see  supra,  page  890) 
expressly  provides  that  nothing  in  the 
statute  shall  prevent  the  entry  of  a 
plea  of  nolo  contendere. 

28.  Com.  v.  Horton,  9  Pick.  (Mass.) 
206;  Buck  v.  Com.,  107  Pa.  486. 
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for  the  same  facts,  as  he  would  be  upon  a  plea  of  guilty.29  And 
again  another  advantage  of  the  plea  of  nolo  contendere  was,  under 
the  ancient  practice,  that  the  party  might  be  admitted  to  prove  son 
assault  upon  the  prosecutor,  in  mitigation  of  the  fine.30 

e.  Right  To  Replead  on  Appeal.  —  On  appeal,  if  it  appear  by  the 
record  of  an  inferior  court  to  which  complaint  was  made  that  the 
defendant's  plea  of  nolo  contendere  was  accepted  by  the  court,  the 
superior  court,  having  jurisdiction,  can  sentence  him  upon  his  plea, 
and  decline  to  permit  him  to  plead  anew  ;31  but  where  the  record  on 
appeal  does  not  clearly  show  that  the  plea  was  accepted,  and  sentence 
passed  thereon,  the  defendant  has  a  right  to  plead  anew  in  the  appel- 
late court  and  have  a  trial  by  jury.32  The  same  principles  apply  where 
the  acceptance  of  a  plea  of  nolo  contendere  by  the  prosecutor  is  re- 
quired by  statutory  regulation.33 

f.  Retroaction  of  Plea.  —  A  plea  of  nolo  contendere,  if  accepted, 
cannot  be  withdrawn  and  a  plea  of  not  guilty  entered,  except  by 
leave  of  court.34  It  is  within  the  trial  court's  discretion  to  allow  such 
action,  and  an  appellate  court  will  not  interfere  except  in  a  case  of 
abuse  of  such  discretion.35 

g.  Effect  of  Plea.  —  (I.)  la  General.  —  A  plea  of  nolo  contendere, 
when  accepted  by  the  court,  is,  in  its  effect  upon  the  case,  equivalent 
to  a  plea  of  guilty.  It  is  not  necessary  or  proper  that  the  court 
should  adjudge  the  defendant  to  be  guilty,  for  that  follows  as  a 
legal  inference  from  the  implied  confession;  but  the  court  proceeds 


29.  "For  in  the  latter  case  the  entry 
is  'quod  cognovit  indictamentum,'  but  in 
the  former,  '  non  vult  contendere  cum 
domina  regina,  et  ponit  se  in  gratiam 
curiae.'  "  Com.  V.  Horton,  9  Pick. 
(Mass.)  206,  citing  2  Hawk.  e.  31,  §3; 
Queen  v.  Templeman,  1  Salk.  (Eng.) 
55,  pi.  6. 

30.  Com.  v.  Horton,  9  Pick.  (Mass.) 
206. 

31.  Com.  v.  Ingersoll,  145  Mass.  381, 
14  N.  E.  449. 

32.  Com.  v.  Ingersoll,  145  Mass.  381, 
14  N.  E.  449. 

33.  "In  Com.  v.  Adams,  6  Gray  359, 
the  complaint  was  founded  upon  the 
statute  of  1855,  c.  215,  §  35,  which  pro- 
vided that  'no  admission  of  the  de- 
fendant, made  in  court,  shall  be  re- 
ceived on  the  trial,  without  the  con- 
sent of  the  prosecutor,  except  a  plea 
of  guilty.'  The  defendant  pleaded  nolo 
contendere  in  the  police  court,  but  the 
record  did  not  show  that  the  plea  was 
received  with  the  consent  of  the  prose- 
cutor. This  court  held  that  such  con- 
sent must  appear  of  record,  and  that, 
as  it  did  not  so  appear,  judgment  en- 
tered  upon   his   plea   by   the   Court   of 
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Common  Pleas,  to  which  the  defendant 
had  appealed,  was  erroneous,  and  that 
he  had  the  right  to  plead  anew,  and 
to  be  tried  by  a  jury."  Com.  v.  In- 
gersoll, 145  Mass.  381,  14  N.  E.  450. 

34.  Me.  — State  v.  Siddall,  103  Me. 
144,  68  Atl.  634.  Mass.  —  Com.  v.  In- 
gersoll, 145  Mass.  381,  14  N.  E.  449. 
Pa. —  See  Buck  v.  Com.,  107  Pa.  486. 

35.  State  v.  Siddall,  103  Me.  144,  68 
Atl.  634. 

Discretion  Not  Abused. — In  State  v. 
Siddall,  103  Me.  144,  68  Atl.  634,  the 
defendant,  who  was  said  to  have  "the 
best  possible  knowledge  of  the  truth, 
entered  a  plea  which  admitted  that 
he  was  guilty;  but,  when  the  jury  in 
another  case  involving  the  same  state 
of  facts  found  that  he  was  not  guilty, 
he  then  seemed  ...  to  have  been 
persuaded  by  the  verdict  of  the  jury 
that  he  might  have  been  mistaken  and 
wished  to  retract  his  plea  of  nolo  con- 
tendere and  plead  not  guilty."  The 
supreme  court  held  that  the  trial  court 
"was  clearly  justified  in  placing  greater 
confidence  in  the  voluntary  and  appar- 
ently honest  declaration  of  the  defend- 
ant   as   to   his   guilt   than   in   the   find- 
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thereupon  to  pass  the  sentence  of  the  law,  as  upon  a  plea  of  guilty.36 

(II.)  Waiver  of  Defects  of  Record.  — After  entering  a  plea  of  nolo 
contendere  to  an  indictment  charging  the  defendant  in  his  right 
name,  it  is  too  late  to  claim  that  merely  because  of  a  clerical  error 
in  the  minute  book  of  the  clerk  with  respect  to  his  name  the  judg- 
ment should  be  arrested.37 

(in.)  Upon  Right  of  Appeal.  —  An  appeal  may  generally  be  taken 
from  a  judgment  entered  upon  a  plea  of  nolo  contendere  as  upon 
other  judgments.38 

7.  Not  Guilty.  —  a.  Compelling  Entry  of  Plea.  —  It  has  been  said 
that  the  court  cannot  compel  a  defendant  to  plead  not  guilty  and  sub- 
mit to  a  trial.39 

b.  Sufficiency  of  Plea.  —  At  common  law  it  was  always  necessary 
to  enter  a  plea  of  not  guilty  ore  tenus,*0  but  under  modern  practice 
a  plea  of  not  guilty  may  be  interposed  either  orally  or  in  writing.41 
Jt  has  been  frequently  held  that  a  formal  plea  of  not  guilty  is  not 
necessary  to  put  the  defendant  on  trial.  By  statutory  authority  a 
demand  of  trial  by  a  defendant  is  equivalent  to  a  plea  of  not  guilty.42 
Even  in  the  absence  of  statute  it  seems  that  an  announcement  of 
ready  for  trial  would  amount  to  the  entering  of  a  plea  of  not  guilty.43 
And  it  has  been  held  that  a  stipulation  between  the  defendant  and 
the  state  admitting  the  facts  as  charged,  but  denying  that  they  con- 


ing of  the  jury  in  the  other  case." 

36.  U.  S.  —  United  States  v.  Hart- 
well,  3  Cliff.  221,  26  Fed.  Cas.  No. 
15,318.  Me.  — State  v.  Siddall,  103  Me. 
144,  68  Atl.  634;  State  V.  Herlihy,  102 
Me.  310,  66  Atl.  643.  Mass.  — Com.  v. 
Ingersoll,  145  Mass.  381,  14  N.  E.  449; 
Com.  v.  Horton,  9  Pick.  206.  Pa. — 
Com.  v.  Holstine,  132  Pa.  357,  19  Atl. 
273. 

In  Buck  v.  Com.,  107  Pa.  486,  the 
court  quoted  from  Wharton's  American 
Criminal  Law  in  reference  to  a  plea 
of  nolo  contendere,  as  follows:  "It  has 
the  same  effect  as  a  plea  of  guilty 
so  far  as  concerns  the  proceedings  upon 
the  indictment,  and  a  defendant  who 
is  sentenced  upon  such  a  plea  to  pay 
a  fine  is  convicted  of  the  offense  for 
which  he  was  indicted." 

Under  the  New  Jersey  statute  "pro- 
viding that  where  a  person  shall  have 
pleaded  guilty  to  any  indictment  or 
accusation,  a  writ  of  error  shall  not 
stay  the  proceedings  upon  the  judg- 
ment; a  plea  of  nolo  contendere  is 
equivalent  to  a  plea  of  guilty."  Pea- 
cock v.  Hudson,  46  N.   J.  L.   112. 

37.  State  V.  O'Brien,  18  R.  I.  105, 
25  Atl.  910,  wherein  the  court  said  that 
had  the  defendant  "desired  to  take  ad- 
vantage of  this  defect,  (if,  indeed,  it 
was   a   defect — see   State   v.  Feeny,   13 


P.  I.  623,)  he  should  have  done  so  by 
a  plea  in  abatement  for  a  misnomer, 
before  pleading  to  the  merits." 

38.  See  Com.  v.  Ingersoll,  145  Mass. 
381,   14   N.   E.   449. 

In  New  Hampshire  the  statute  pro- 
vides that  "police  courts  and  justices 
of  the  peace  .  .  .  shall  have  the 
power  of  final  judgment  and  sentence 
in  all  proceedings"  for  violations  of 
the  liquor  law  "in  which  the  accused 
phall  plead  guilty  or  nolo  contendere." 
Having  pleaded  nolo  contendere  in  a 
police  court,  a  defendant  after  having 
been  convicted  of  being  a  common 
seller  of  liquors  cannot  take  his  case 
to  the  supreme  court  on  recognizance 
or  appeal.  Leonard  v.  State,  65  N. 
H.  671,  23  Atl.  621;  Philpot  V.  State, 
65   N.   H.   250,   20   Atl.  955. 

39.  State  v.  Branner,  149  N.  C.  559, 
63   S.   E.   169. 

40.  See  State  v.  Beatty,  51  W.  Va. 
232,  41   S.  E.  434. 

41.  State  v.  Beatty,  51  W.  Va.  232, 
41  S.  E.  434. 

Presumption  as  to  Entry  of  Plea  of 
Not   Guilty.  —  See  supra,  II,  14,  b. 

42.  People  v.  Bradner,  107  N.  Y.  1, 
13  N.  E.  87. 

43.  Spicer  v.  People,  11  111.  App. 
294. 
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stitute  a  crime,  is  in  effect  a  plea  of  not  guilty.44  And  the  defendant 
will  be  presumed  to  plead  not  guilty  if  he  stands  mute,  especially  in 
capital  cases.45 

c.  Manner  of  Pleading.  —  Defendants  jointly  indicted  have  a  right 
to  plead  not  guilty  severally.46  And  where  the  record  states  gen- 
erally that  the  defendants  pleaded  not  guilty,  the  plea  will  be  held 
in  contemplation  of  law  to  have  been  a  several  one.47 

d.  By  Whom  Entered.  —  (I.)  By  Defendant  in  Person  or  by  Attorney. 
In  many  jurisdictions  it  is  firmly  established  that  a  plea  of  not  guilty 
must  be  entered  by  the  defendant  in  person,  and  that  an  entry  of 
such  plea  by  attorney  is  irregular,48  though  the  defendant  is  present 
at  the  time.49  Other  decisions  are  to  the  effect  that  an  entry  of  a 
plea  of  not  guilty  by  counsel  is  sufficient,50  even  in  the  defendant's 
absence.51 

In  Misdemeanor  Cases.  —  In  misdemeanor  cases  a  defendant  may 
enter  a  plea  of  not  guilty  by  counsel.52 

(II.)  By  the  Court.  —  It  is  generally  provided  by  statute  that  where 
the  accused  refuses  to  plead  or  answer,  the  court  may  order  a  plea 
of  not  guilty  entered  in  his  behalf.53     Thus  where  a  plea  is  expressly 


44.  State  v.  Sullivan,  52  Ore.  614, 
98  Pac.  493. 

45.  Powell  v.  United  States,  Morris 
(Iowa)   17. 

46.  State  v.  Smith,  24  N.  C.  402. 
See  State  v.  Warren,  1  Eoot  (Conn.) 
226. 

47.  State  v.  Smith,  24  N.  C.  402. 

48.  McQuillen  v.  State,  8  Smed.  & 
M.  (Miss.)  587;  Elick  v.  Territory, 
1  Wash.  Ter.  136. 

49.  Wilson  v.  State,  42  Miss.  639; 
State  v.  Moore,  57  W.  Va.  146,  49  S. 
E.  1015,  citing  many  cases,  and  wherein 
the  court  said  that  the  argument  of 
counsel  to  the  contrary  was  not  with- 
out reason  and  comes  with  considerable 
force,  but  that  the  law  was  well  settled 
by  the  adjudicated  cases  of  Virginia 
and  West   Virginia. 

50.  People  v.  McCoy,  71  Cal.  395,  12 
Pac.  272;  People  v.  Thompson,  4  Cal. 
238;  Minich  v.  People,  8  Colo.  440,  9 
Pac.  4.  See  also  People  v.  Emerson, 
130  Cal.  562,  62  Pac.  1969,  where  "An 
attempt  was  made,  after  the  jury  had 
been  impaneled  and  sworn,  to  impeach 
the  record  by  proving  that  in  fact  the 
plea  of  defendant  had  been  announced 
by  his  counsel,  and  not  by  himself." 
The  court  said:  "It  was  in  his  pres- 
ence, however,  and  was  the  plea  which 
would  have  been  entered  under  the 
direction  of  the  court  if  the  defend- 
ant  had   stood  mute.     If,  when  called 
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upon  to  plead,  he  did  not  make  the 
plea  announced  by  his  counsel,  he  did 
stand  mute,  and  the  plea  of  not  guilty 
was  properly  entered.  If  it  had  been 
a  plea  of  guilty,  there  might  have  been 
a  more  serious  question  about  it.  As 
it  was,  the  court  very  properly  refused 
to  hear  any  testimony  to  impeach  the 
record." 

51.  State  v.  Andrews,  84  Iowa  88, 
50  N.  W.  549;  State  v.  Jones,  70  Iowa 
505,  30  N.  W.  750. 

52.  State  v.  Sullivan,  52  Ore.  614, 
98  Pac.   493. 

53.  U.  S.  — Shelp  V.  United  States, 
81  Fed.  694,  26  C.  C.  A.  570,  citing  U. 
S.  Eev.  St.  1032;  United  States  v. 
Borger,  19  Blatchf.  249,  7  Fed.  193. 
Ala.  —  Hamilton  v.  State,  147  Ala.  110, 
41  So.  940;  Mose  v.  State,  36  Ala.  211; 
Fernandez  v.  State,  7  Ala.  511.  Ark. 
Moore  v.  State,  51  Ark.  130,  10  S.  W. 
22.  Cal.  — People  v.  Emerson,  130  Cal. 
562,  62  Pac.  1069;  People  v.  Bowman, 
81  Cal.  566,  22  Pac.  917;  People  v. 
McCoy,  71  Cal.  395,  12  Pac.  272;  Peo- 
ple v.  King,  28  Cal.  266.  Ga.  —  Hud- 
son v.  State,  117  Ga.  704,  45  S.  E.  66. 
Hawaii.  —  Prov.  Govt.  v.  Hering,  9 
Hawaii  181.  111.  —  Persefield  v.  People, 
100  111.  App.  488.  Ind.  —  Johns  v. 
State,  104  Ind.  557,  4  N.  E.  153.  la. 
State  v.  Thompson,  95  Iowa  464,  64  N. 
W.  419;   State  v.  Jones,   70   Iowa   505, 


ARRAIGXMEXT  AXD  PLEA 


withdrawn  for  the  purpose  of  enabling  the  accused  to  enter  a  special 
plea,  the  reasonable  inference  is  that  the  case  will  go  to  trial  upon 
the  merits  in  the  event  of  such  plea  being  overruled,  and  in  sue1! 
case  the  court  may  properly  under  such  statutes  order  the  plea  of 


30   N.   W.    750;    State   v.   McCombs,   13 
Iowa  426.     Kan.  —  State  r.  Horine,  70 
Kan.  256,  78  Pac.  411.     La.  —  State  v. 
Shields,    33    La.    Ann.    1410;    State    v. 
Ford,  30  La.  Ann.  311.     Mass.  —  Coin. 
r.  Quirk,  155   Mass.  296,  29  N.  E.  514; 
Com.  v.  McKenna,  125  Mass.  397;  Green 
r.  Com.,  12  Allen  155.     Mich.  —  People 
r.    Fisher,    144    Mich.    570,    108    N.    W. 
280;   People  r.   Bringard,   39   Mich.   22. 
Miss.  —  Wilson    P.   State,   42   Miss.   639. 
Mo.  — State  r.  Spever,  207  Mo.  540,  106 
S.    W.    505,   510,    14    L.    R.    A.    (N.    S.) 
836;  Thomas  v.  State,  6  Mo.  457  (where 
a   demurrer   to    an   indictment   is    over- 
ruled,   and    the    defendant    refuses    or 
neglects    to    plead    further,    the    court 
should  direct  the  plea  of  not  guilty  to 
be  entered).     Mont.  —  State  v.  Clancy, 
20    Mont.    498,    52    Pac.    267.      Neb.— 
Barker  v.  State,  54  Neb.  53,  74  N.  W. 
427.    Nev. —  State  v.  Williams,  102  Pac. 
974.     N.  J.  —  State  v.   Savage,  76  Atl. 
1079.    N.  Y.  —  People  V.  Welsh,  88  App. 
Div.  65,  84  N.  Y.  Supp.  703.     Ohio. — 
Billigheimer   P.  State,  32  Ohio  St.  435. 
Okla.  —  Martin    V.    Territory,    14    Okla. 
598,  78  Pac.  88.     See  Ex  parte  Walton, 
101    Pac.    1034.      Pa.  —  Com.    r.    Place, 
153     Pa.     314.    26     Atl.    620;     Com.    V. 
Donnellv,   40   Pa.   Super.    116      Tex.— 
Noble   r.   State,  50   Tex.   Crim.  581,   99 
S.  W.  996;   Thompson  r.  State,  46  Tex. 
Crim.   412,   80   S.   W.    623;    Gonzales   V. 
State  (Tex.  Crim.),  50  S.  W.  1018.     W. 
Va.  —  State  r.  Beatty,   51  W.  Va.  232, 
41    S.    E.    434,    435.      Wyo.  —  State    v. 
Blake,   5    Wvo.    107,   38   Pac.   354,   357. 
Eng.  —  EexV.  Bitton,  6  Car.  &  P.  92, 
25  E.  C.  L.  298. 

Where  the  record  shows  that  the  de- 
fendant, with  his  counsel,  was  present 
when,  by  direction  of  the  court  and 
without  objection  by  anyone,  a  plea  of 
not  guilty  was  entered,  and  that  the 
defendant  and  his  counsel  remained  in 
court  and  participated  in  the  trial, 
without  raising  any  question  as  to  the 
plea,  there  is  no  error  in  refusing  to 
amend  the  record  by  striking  there- 
from the  defendant's  plea,  the  defend- 
ant urging  that  he  had  never  pleaded. 
Com.  V.  Donnellv,  40  Pa.  Super.  116. 
Rule  Applicable  to  Misdemeanors  as 


Well  as  to  Felonies.  —  Thompson  v. 
State,  46  Tex.  Crim.  412,  80  S.  W.  623. 
Development  of  the  Law. — Under  the 
ancient  practice,  if  a  prisoner  stood 
mute  he  was  subjected  to  torture 
(["-/■once  forte  et  dure)  until  he  died 
or  answered.  4  Bl.  Com.  325  et  seq. 
"The  object  of  refusing  to  plead  was 
that,  as  in  that  case  there  was  no  con- 
viction, no  forfeiture  took  place,  and 
the  property  of  the  accused  person  was 
thus  preserved  for  his  heir."  It  ap- 
pears that  later,  where  one  charged 
with  treason  refused  to  plead,  a  jury 
was  empaneled  to  determine  whether 
the  prisoner  was  mute  by  visitation  of 
God,  or  through  malice.  In  the  former 
event  he  was  considered  as  having 
pleaded  not  guilty  and  his  trial  pro- 
ceeded; but  in  the  latter  case  he  was 
treated  as  having  pleaded  guilty.  See 
State  v.  Holloway  (Ore.),  110  Pac.  397, 
citing  1  Steph.  History  Cr.  Law  (Eng.) 
298. 

The  practice  of  empaneling  a  jury 
for  the  purpose  indicated  above  con- 
tinued for  some  time,  and  was  early 
adopted  in  the  United  States.  See 
State  r.  Savage  (N.  J.  L.),  76  Atl.  107, 
citing  United  States  v.  Borger,  7  Fed. 
193;  State  P.  Ward,  48  Ark.  36,  2  S. 
W.   191,   3   Am.  St.   Eep.  213. 

In  Com.  v.  Moore,  9  Mass.  402,  the 
following  oath  was  administered  to  the 
jury:  "You  shall  diligently  inquire, 
and  a  true  verdict  return,  on  behalf 
of  the  commonwealth  of  Mass.,  whether 
Isaac  Moore,  the  prisoner  at  the  bar, 
being  now  here  indicted  for  a  larceny, 
standeth  mute  fraudulently,  wilfully, 
and  obstinately,  or  by  the  providence 
and  act  of  God,  according  to  your  evi- 
dence and  knowledge."  The  jury  hav- 
ing returned  a  finding  that  the  accused 
stood  mute  through  malice,  a  plea  of 
guilty  was  entered  by  the  court.  If 
it  had  been  found  that  he  neglected 
to  plead  by  act  of  God,  the  court  would 
have  remanded  him  to  jail.  Com.  v. 
Braley,  1  Mass.  103. 

"If  a  plea  could  not  be  extorted 
from  him,  and  it  was  ascertained  that 
he  was  not  dumb  ex  visitatione  Dei,  he 
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not  guilty  to  be  re-entered,  in  case  the  defendant  fails  or  reins. 
replead.54  And  after  the  overruling  of  a  plea  in  bar  and  the  refusal 
of  the  defendant  to  plead  further  it  is  proper  for  the  court  to  order 
the  entry  of  a  plea  of  not  guilty.05  And  such  a  statute  applies  to 
the  case  of  a  party  who  refuses  to  plead,  on  the  ground  that  he  has 
previously  pleaded  to  another  indictment  for  the  same  offense,  which 
indictment  was  not  valid  in  consequence  of  its  having  been  found 
upon  the  testimony  of  witnesses  not  duly  sworn  to  give  evidence  be- 


was  sentenced  as  on  conviction.  But 
as  the  legal  system  developed,  methods 
of  procedure  yielded  in  importance  to 
substantial  rights,  and  the  courts  were 
authorized  to  enter  a  plea  of  not  guilty 
for  the  prisoner  who  declined  to  plead, 
and  to  investigate  the  question  of  his 
guilt  upon  this  enforced  plea."  State 
v.  Ward,  48  Ark.  36,  2  S.  W.  191,  3 
Am.  St.  Rep.  213. 

A  later  English  statute  (St.  7  &  8 
Geo.  4,  c.  28)  provided  "that  if  any 
person  being  arraigned  upon,  or  charged 
with,  any  indictment  or  inform 
for  treason,  felony,  piracy,  or  misde- 
meanor, shall  stand  mute  of  malice  or 
will  not  answer  directly  to  the  indict- 
ment or  information  the  court  may 
order  the  proper  officer  to  enter  a  plea 
of  'not  guilty'  on  behalf  of  such  per- 
son; and  the  plea  so  entered  shall  have 
the  same  force  and  effect  as  if  such 
person  had  actually  pleaded  the  same." 
The  Queen  v.  Schleter,  10  Cox  C.  C. 
409;  Rex  r.  Bitton,  6  Car.  &  P.  92, 
25  E.  C.  L.  298.  Under  this  statute 
the  question  whether  or  not  the  pris- 
oner stood  mute  through  malice  can  be 
ascertained  only  by  a  jury  empaneled  to 
try  it.  The  Queen  r.  Israel,  2  Cox  C. 
C.  263.  See  Rex  v.  Hamilton,  R.  & 
M.  78,  21  E.  C.  L.  385;  Reg.  v.  Har- 
ris, 61  J.  P.  762;  Reg.  v.  Whitfield,  3 
C.  &  K.  121. 

In  the  recent  case  of  Rex  v.  Staf- 
ford, Governor  of  II.  M.  Prison,  100  L. 
T.  993  (1909),  it  appeared  that  the 
prisoner,  indicted  for  felony,  upon  being 
arraigned  stood  mute.  The  jury  em- 
paneled and  sworn  to  try  the  question 
whether  he  stood  mute  through  malice 
or  by  the  visitation  of  God  found  that 
it  was  by  the  visitation  of  God.  The 
jury  were  then  sworn  to  try  whether 
or  not  he  was  capable  of  pleading  to 
the  indictment  and  of  following  the 
trial.  To  this  they  answered  that  he 
was  not.  It  was  then  ordered  that  the 
prisoner    should    be    treated   as  insane 
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and  that  he  should  remain  in  custody 
until  II  i  s  Majesty's  pleasure  was 
known,  under  a  provision  of  the  ('rim 
inal  Lunatics  A.t  (39  &  10  Geo.  3, 
Upon  an  application  for  a  writ 
of  habeas  corpus  this  procedure  came 
before  the  King's  Bench  Division,  and 
held    proper. 

In  New  Jersey  the  Btatute,  which 
is  said  to  be  a  reflection  of  the  common 

outlined  by  Blackstone,  imposes 
the  duty  upon  the  court,  in  case  the 
prisoner  stands  mute,  to  ascertain 
whether  he  "stamleth  mute  obstinately 
and  on  purpose  or  by  the  providence 
and  act  of  Cod."  Btate  P.  Savage  (N. 
J.  L.),  76  Atl.   1079. 

Sufficient  Compliance  With  Statute. — 
In  State  r.  Clancy,  20  Mont.  498,  52 
Pac.  267,  the  defendant  refused  to 
plead  to  any  charge  in  the  informa- 
tion, whereupon  the  court  ordered  a 
plea  of  not  guilty  to  be  entered  to 
all  charges  contained  in  the  informa- 
tion, and  this  was  held  to  be  a  sub- 
il  compliance  with  §  1498,  of  the 
Penal  Code,  providing  that,  "if  the 
defendant  refuses  to  answer  the  indict- 
ment or  information  by  demurrer  or 
plea,  a  plea  of  not  guilty  must  be 
entered." 

Effect  of  Refusal  To  Plead.  —  In  re- 
fusing to  plead  a  prisoner  does  "not 
admit  any  authority  in  the  court,  or 
waive  any  ri.srht  to  object  to  the  juris- 
dictional sufficiency  of  the  complaint; 
and  the  act  of  the  justice  in  entering  a 
plea  for  him,  was  not  one  which  could 
aid  an  invalid  complaint,  or  preclude 
defendant  from  insisting  upon  its  inva- 
lidity." People  V.  Gregorv,  30  Mich. 
371/ 

54.  Hensche  V.  People,  16  Mich.  46; 
Lanphere  v.  State,  114  Wis.  193,  89 
N.  W.  128. 

55.  Com.  v.  Lannan,  13  Allen 
(Mass.)   563. 
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fore  the  grand  jury.50  But  where  a  defendant  refuses  to  plead  after 
the  trial  has  begun,  the  court  is  not  authorized  in  entering  a  plea  of 
not  guilty  for  him,  without  reswearing  the  jury  and  causing  the  wit- 
nesses whose  testimony  had  been  taken  to  be  re-examined.57 

(III.)  By  Court  Official.  — A  court  officer  cannot  enter  the  plea  on 
defendant's  behalf.58 

(IV.)  Ey  the  Prosecutor.  -Where  it  is  held  that  there  is  no  further 
occasion  for  plea,  after  an  arraignment  has  been  waived,  if  under 
such  circumstances  the  prosecuting  officer  enters  upon  the  indict- 
ment a  plea  of  not  guilty,  no  possible  harm  is  done  to  the  accused, 
and  the  issue  between  him  and  the  state  is  duly  made  up.59 

e.  Defenses  Availabh  Under  "Plea.  —  Under  the  plea  of  not  guilty, 
any  defense  by  way  of  justification  or  excuse  is  generally  available,00 
as  well  as  the  fact  that  the  offense  charged  was  committed  in  another 
state.61 

f.  The  Similiter.  —  At  Common  Law.  —  To  the  tender  of  an  issue  to 
the  country  by  the  prisoner,  in  a  plea  of  "not  guilty,"  the  prosecut- 
ing officer  in  his  own  name  replies  the  similiter  or  joinder  of  issue 
ore  tenus,*'  though  it  is  not  error  to  join  issue  by  adding  the  similiter 
in  the  name  of  the  state.03 

In  capital  cases  the  issue  is  altogether  immaterial.  A  mistake,  there- 
fore   in   the  joinder  of  issue   is  not  material,04  and  even  the  total 


56.  Rex  V.  Bitton,  6  Car.  &  P.  92, 
25  E.  C.  L.  298. 

57.  Browning  v.  State,  54  Neb.  203, 
74   X.    W.  631. 

In    Weaver   V.   State,   83   Ind.   289,  no 
lony  had  been  taken,  but  the  jury 
had  been  sworn  before  plea.     The  jury 
-.•sworn,  the  defendant  refused  to 
:   and  the  court  entered   a  plea  of 
not    guilty,    and    it    was    held    not    er- 
roneous. 

58.  In  Territory  r.  Brash,  3  Ariz. 
111.  32  Pac.  260,  "it  is  suggested  by  the 
attorney  general  that,  ...  in  re- 
maining silent  when  the  clerk  in  the 
usual  form  stated  to  the  jury  that 
the  defendant  pleaded  'not  guilty'  to 
the  indictment,  the  defendant  made  the 
plea  as  thus  stated  by  the  elerk  his 
own,"  but  the  court  held  that  no  plea 
was  thereby  entered  by  the  defendant. 

59.  Tarver  v.  State,  95  Ga.  222,  21 
S.   E.   381. 

60.  4  Bl.  Com.  33S;  and  these  cases: 
Ala.  —  Beauvoir    Club    r.    State,    148 

Ala.    643,    42    So.    1040,    121    Am.    St. 

Pep.   82.     N.  Y.  —  People  V.  Benjamin, 

ark.     Cr.    201.      N.    C.  —  State     r. 

Buchanan,  130  X.  C.  660,  41  S.  E.  107. 

61.  State    r.   Barrington,   141    N.   C. 

:■'.;  State  r.  Burton,  138  N. 


C.  575,  50  8.  E.  214;  State  V.  Buchanan, 
130  N.  C.  660,  41  S.  E.  107.  See  also 
State  v.  Blackley,  138  N.  C.  620,  50  S. 
E.  310. 

62.  Berrian  r,  State,  22  N.  J.  L.  9; 
State  v.  Carroll,  27  N.  C.  139;  State 
v.  Lamon,  10  N.  C.  175. 

In  England  it  is  in  the  name  of  the 
elerk  of  the  peace,  the  clerk  of  ar- 
raigns, the  attorney  general,  or  other 
officer  who  prosecutes  for  the  crown, 
and  is  either  in  the  proper  name  of  the 
officer  or  in  his  name  of  office.  See 
Berrian  v.  State,  22  N.  J.  L.  9,  30, 
citing  2  Hawk.  399,  B.  2,  c.  38;  2  Hale's 
P.  C.  258;  3  Cro.  315;  Arch.  Cr.  PI. 
48,  49,  4  Bl.  Com.  Appendix  31.  "When 
the  prisoner  hath  pleaded  not  guilty, 
the  clerk  of  the  assize  or  clerk  of  the 
arraigns,  on  behalf  of  the  crown  re- 
plies that  the  prisoner  is  guilty,  and 
that  he  is  ready  to  prove  him  so.  This 
is  done  by  two  monosyllables,  '  cul 
prit.'  By  this  replication  the  king  and 
the  prisoner  are  at  issue."  Berrian 
v.  State,  22  N.  J.  L.  9,  30,  citing    4  Bl. 


Com.   339. 

63.     Berrian 
9,  29. 

64. 
J.    L. 


v.    State,    22    X.    J.    L. 


N.  J.  — Berrian  r.   State,  22  N. 
9,    30.     Tenn.  —  State    v.    Smith, 
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omission  of  the  similiter  will  not  be  sufficient  to  vitiate  the  proo 

ings.65  .  .  .    „ 

The  Record.  —  Though  it  is  the  better  practice  to  insert  the  nmm- 
ter  in  the  record,66  its  omission  will  not  vitiate  the  judgment61 

g.  Effect  of  Plea.  —  An  issue  of  fact  arises  upon  a  plea  of  not 
guilty,08  triable,  of  course,  in  accordance  with  the  familiar  rule,  by 
jury.69  The  plea  puts  in  issue  every  allegation  of  the  indictment  or 
information,  and  places  upon  the  prosecution  the  burden  of  proving 
every  fact  necessary  to  establish  defendant's  guilt,7"  including  the 


7  Tenn.  131.  W.  Va.  —  State  v.  Lavin, 
G4  W.  Va.  26,  60  S.  E.  888. 

65.  U.  S.  — United  States  v.  Gibert, 
2  Sumn.  19,  25  Fed.  Cas.  No.  Li 
where  the  conviction  was  for  piracy 
and  robbery  and  it  was  said  that  there 
was  nothing  in  the  objection  that  there 
was  no  joinder  of  issue  by  a  formal 
similiter.  Mo.  —  Howkins  V.  State,  7 
Mo.   ICO.     N.   J.  —  Berrian    V. 

N.  J.  L.  9,  30,  citing  4  Barr.  2085;  1 
Leach's  Crim.  Law  276;  1  Chit.  Crim. 
Law,  481.  N.  C.  —  State  v.  Lamon,  10 
N.  C.  175.  Tenn.  — State  v.  Smith,  7 
Tenn.  131,  citing  Ch.  C.  L.  481. 

It  is  said  that  the  English  practice 
is  that  in  cases  of  treason  and  felony 
no  issue  is  joined  with  the  prisoner  on 
behalf  of  the  crown.  State  v.  Beatty, 
51  W.  Va.  232,  41  S.  E.  434,  i 
Whart.  Prec.  Ind.  1138,  citing  Stark. 
Crim.  PI.  472. 

A  distinction  seems  to  be  made  be- 
tween a  case  where  a  defendant  pleads 
not  guilty,  and  "thereupon  submits  to 
the  court/'  and  where  he  "puts  him- 
self upon  the  country,"  the  court  hold- 
ing that  in  the  former  event  a  similiter 
is  unnecessary  in  that  he  invites  no  is- 
sue to  his  plea,  as  would  be  the  case 
if  he  had  "put  himself  upon  the  coun- 
try."   Rawlings  v.  State,  2  Md.  201. 

66.  Dixon  v.  State,  13  Fla.  631; 
State  v.  Beatty,  51  W.  Va.  232,  41  S. 
E.   434,  436. 

67.  Fla.  — Dixon  v.  State,  13  Fla. 
631.  N.  C  — State  v.  Carroll,  27  N. 
C.  139.  W.  Va.  — State  v.  Lavin,  64 
W.  Va.  26,  60  S.  E.  888;  State  v.  Beatty, 
51  W.  Va.  232,  41  S.  E.  434,  436;  State 
V.  Aler,  39  W.  A"a.  549,  20  S.  E.  585. 

Amendment.  —  "This  omission  of  the 
similiter  or  joinder  by  the  prosecuting 
officer  is,  at  most,  a  mere  formal  de- 
fect, at  any  time  amendable,  and  it 
does  not  render  the  record  bad."  State 
v.  Aler,  39  W.  Va.  549,  20  S.  E.  585, 
citing  Gould  PL,  p.  290,  §  20;  Bish. 
Vol.  II 


Crim.    Proc,    §1354.     And    Bee    Berrian 

v.  State,  22  N.  J.  L.  !'.  30,   wherein   it 

is   held   that   in   cases  of  misdemeanor, 

lie   should   in   Buch   case 

be  made  up,  if  the  similiter  is  omitted, 

the  court  will  order  it  to  be  interlined, 

Harris's  Case,  Cro.  Jac.  502,  79 

•   ul    428. 

68.  State  r.  Walton,  51  Ore.  574,  91 
Pac.    495. 

69.  Ala.  —  Brown  r.  State,  71  Ala. 
47S.     Cal.  — People  v.  Carlton,  57  Cal. 

559.      La.  —  State    17.    Jackson,    105     La. 

436,  29  So.  870.  Neb.  —  Heldt  v.  state, 
20  Neb.  492,  30  N.  W.  626,  57  Am. 
Rep.  835.  Wis.  —  State  r.  Lockwood, 
43  Wis.  403. 

Even   with   the    consent   of   the   ac- 
cused it  has  been    held   that  the  issue 
by    a    plea    of    not    guilty    can- 
not   be   tried    by    a    court    without    a 
jury.     Xeales  v. State,   10  Mo.  498. 

70.  U.  S.  —  Prettyman  V.  United 
States,   180  Fed.  30.     Ala.  —  Fowl. sr   v. 

,  161  Ala.  1,  49  So.  788.  Cal.— 
People  v.  Aleck,  61  Cal.  137;  People  v. 
Wong  Sang  Lung,  3  Cal.  App.  221,  84 
Paci  843.  Fla. —  Reynolds  v.  State,  38 
Fla.  175,  16  So.  78.  Ga.  —  Phillips  v. 
State,  131  Ga.  426,  62  S.  E.  239;  Cooper 
v.  State,  2  Ga.  App.  730,  59  S.  E.  20; 
Southern  Exp.  Co.  V.  State,  1  Ga.  App. 
700,  58  S.  E.  67.  111. —  Marx  V.  Peo- 
ple, 204  111.  248,  68  N.  E.  436.  Ky.  — 
Frazier  r.  Com.,  114  S.  W.  268;  R.  M. 
Hughes  &  Co.  V.  Com.,  31  Ky.  L.  Rep. 
179,  101  S.  W.  1194.  Mass.  —  Edger- 
ton  v.  Com.,  5  Allen  514.  Ore. — 
State  v.  Whitney,  7  Ore.  386.  Tex. — 
Field  v.  State,  34  Tex.  39.  W.  Va. — 
State  v.  Beatty,  51  W.  Va.  232,  41  S. 
E.  434. 

Prior  Conviction.  —  In  California  a 
plea  of  not  guilty  puts  in  issue  not 
only  the  principal  offense  but  a  prior 
conviction  if  alleged.  People  r.  Kelly, 
120  Cal.  271,  52" Pac.  587;  People  v. 
Eppinger,   109   Cal.   294,  41   Pac.   1037; 
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locus  delicti,11  all  the  elements  of  the  corpus  delicti,72  and  the  fact  that 
the  name  of  a  person  is  unknown  if  so  alleged.73 

h.  Retraction.  —  It  is  within  the  sound  discretion  of  the  trial  court 
to  permit  or  refuse  to  allow  the  withdrawal  of  a  plea  of  not  guilty 
for  the  purpose  of  filing  a  plea  in  abatement,74  a  plea  of  guilty,7"' 
a  plea  to  the  jurisdiction,70  or  any  other  plea,77  a  demurrer,78  or  a 


People  v.  Gutierrez,  74  Cal.  81,  15  Pac. 
■i  >l. 

Sanity  of  Defendant.  —  See  infra,  II, 
B,   10. 

71.     Cal.  —  People    P.    More,    68    Cal. 
500,   9   Pac.   461;    People    p.    Aleck,    61 
le  v.  Beva  I.  470; 

People  p.   Par  105.     N.  C. — 

State    r.   Buchanan,    130   X.   C.   I 
8.    E.    107.      Tex. —  Field    P.    State,    34 
Tex 

In  State  v.  Barrin.L'ton,  111  X.  C.  820, 
53  S.  El  663,  the  Bupreme  court 
"The  authorities  of  this  state  are  t<> 
ITect  that  the  fact  that  the  of- 
fense chari  I  in  another 
state  is  available  under  the  p 
guilty.  They  have  also  established  thai 
Bucta    fact    is    a    matter   of   defense   and 

mien   of  proving   it   is  on   ti 
fendant.     state    p.   Mitchell,   83    X.    C. 
674;  State  v.  Buchanan,  130  X.  C.  6G0, 
41  S.  E.  107." 
72.     Cal.  —  People     P.     Wong     Sang 


70.".  Wis.  —  Eichards  v.  State,  82  Wis 
172,  51  X.  W.  652. 

See  also  the  title  "Abatement,  Pleas 
of." 

Imposing  Conditions. — The  court  may 
impose  such  conditions  upon  the  filing 
of  a  plea  in  abatement  under  such  cir- 
cumstances as  it  may  deem  proper. 
Mills   v.  State,  76  Md.  274,  25  Atl.  229. 

75.  state  V.  Branner,  149  X.  C.  559, 
63  S.  E.   LI 

Where  under  the  California  statute 
a  defendant  is  indicted  for  grand 
larceny  and  charged  with  a  previous 
conviction  of  a  like  offense,  if  he  pleads 
"not  guilty  to  the  offense  charged  in 
the  indictment,''  it  is  not  an  abuse  of 
discretion  to  deny  an  offer  of  the  de- 
fendant to  plead  guilty  to  the  charge 
of  previous  conviction.  People  V. 
Lewis,  64  Cal.  401,  1  Pac.  490. 

76.  State    P.    Watson,    20    R.    I.    354 
39    Atl.    193,    7n    Am.   St.   Rep.   871. 

77.  Ala.  —  Morrell  p.  State,  136  Ala. 


Lung,    3    Cal.   App.    221,    84    Pac.    B43,  44,    34     So.    208,    Bpecial    plea    of    in 


identity  of  prisoner.     Ga.  —  Phillips   v 

9.  N. 
Y.  —  People  p.  Pierson,  80  App.  Div. 
41.".  83  X.  Y.  Supp.  214,  reversed  on 
other  points,  L76  X.  V.  201,  6S  X.  E. 
243,  98   Am.  St.   Bi  I   L.   B.   A. 

1^7.     S.  0.  — State  v.  Johnson,  85  S.  C. 
265,  07  s.  K.   153. 

73.  Cameron   P.  State,  13  Ark.  712. 

74.  Ala.  — Smith    p.   State,    1!-'   Ala. 
14,   39   So.   320;    Hubbard    p. 

Ala.  164.     D.  C.  —  District  of  Columbia 
p.    Hubert,    7     Mackey    208.       Fla.— 
Bodge  P.  state,  29  Fla.  500,  10  So 
Adams    P.    Stat.-,    ^    Ela.    511,    10    So. 

Savage  p.  :   Fla.  909.    Md. 

Mills  p.  State,  76  Md.  274,  25  Atl.  229* 

r  p.  State,  20  Atl.  986,  r 
Cr.  Law  425;  Whart.  Cr.  PI. 
&  I'r..  §425;  1  Pish.  ("rim.  Pr.,  §  756. 
Mass.  —  Martin  v.  Com.,  1  Mass. 
Mo.  —  Sundav  P.  State,  14  Mo.  417. 
N.  C  —  State  P.  Jones.  88  X.  C.  671; 
State  P.  Lamon,  10  X.  C.  175.  S.  C. — 
State  r.  MontnLMie.  2  McCord,  257.  Va. 
Reed  r.  Com.,  98  Va.  817,  36  S.  E.  399; 
Early    p.    Com.,    86    Va.    921,    11    S.    E. 
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sanity.  HI.  —  Phillips  v.  People,  55  111. 
429,  special  plea.  Mass.  —  Com.  v. 
Tucker,  189  Mass.  457,  76  N.  E.  127, 
7  L.  R.  A.  CX.  S.)  1056;  Com.  v.  Lan- 
nan,  13  Allen  563;  Com.  p.  Blake,  12 
Allen  188.  Nev.  —  State  P.  Salge,  2 
321.  N.  Y.  —  People  V.  Allen.  43 
X.  V.  28,  special  plea  founded  upon 
an  alleged  illegal  organization  of  the 
grand  jury.  N.  C  —  State  v.  Khourv, 
149  X.  C  45  1,  G2  S.  E.  638.  discretion- 
ary to  allow  a  plea  of  not  guilty 
entered  at  a  prior  term  to  be  with- 
drawn for  the  purpose  of  submitting 
an  issue  directed  to  the  question  of 
the  defendant's  sanitv.  R.  I.  —  State 
?•.  Watson,  20  R.  I.  354,  39  Atl.  193, 
7s  Am.  St.  Rep.  871.  Va.  — Com.  r. 
Scott,  10  Gratt.  749. 

Pleading  Defense  Arising  Since  Last 
Continuance.  —  The  prisoner  has  an  ab- 
solute right  to  withdraw  a  plea  of  not 
guilty  for  the  purpose  of  interpopinir 
any  <:ood  defense  which  hag  arisen  since 
the  last  continuance  of  the  case.  State 
P.    Sak-e.   2    Nev.    321. 

78.     U.  S.  —  Waller  v.  United  States 
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motion  to  quash,  or  set  aside  the  indictment  or  information.79  Al- 
though a  defendant  undoubtedly  has  a  right,  notwithstanding  a  plea 
of  not  guilty  is  interposed,  to  move  at  any  time  prior  to  the  trial  for 
leave  to  withdraw  it  for  the  purpose  of  demurring  or  moving  to  set 
aside  the  indictment,80  yet  a  motion  to  withdraw  a  plea  of  not  guilty 


(C.  C.  A.),  179  Fed.  810;  United  States 
v.  Shorey,  27  Fed.  Cas.  No.  16,280. 
Ala.  — Oakley  V.  State,  135  Ala.  15,  33 
So.  23.  Cal.  — People  v.  Staples,  149 
Cal.  405,  86  Pac.  886;  People  v.  Shem 
Ah  Fook,  64  Cal.  380,  1  Pac.  347.  Mass. 
Com.  v.  Chapman,  11  Cush.  422.  Okla. 
Hunter  v.  State,  107  Pac.  444.  Eng.— 
Reg.  v.  Brown,  17  L.  J.  M.  C.  145. 

But  see  Cochrane  v.  State,  6  Md.  400, 
wherein  the  court  said:  "It  must  be 
confessed  that  there  is  no  little  indis- 
tinctness in  the  reported  cases,  whether 
the  right  to  withdraw  the  plea  of  not 
guilty  and  to  demur,  belongs,  uncondi- 
tionally, to  the  prisoner,  or,  is  matter 
of  favor  to  be  granted  by  court.  We 
think,  however,  that  the  better  opinion 
is  as  is  clearly  the  justice  in  the  mat- 
ter that  the  prisoner  has  the  right." 

79.  U.  S.  — Waller  v.  United  States 
(C.  C.  A.),  179  Fed.  810;  United  States 
v.  London,  176  Fed.  976.  Ala.  — Oak- 
ley v.  State,  135  Ala.  15,  33  So.  23. 
Cal.  — People  v.  Staples,  149  Cal.  405, 
86  Pac.  886;  People  17.  Shem  Ah  Fook, 
64  Cal.  380,  1  Pac.  347;  People  17.  Lee, 
17  Cal.  76.  Ind.  —  Cline  v.  State,  25 
Ind.  App.  331,  58  N.  E.  210.  Me. — 
See  State  v.  Burlingham,  15  Me.  104. 
Minn.  —  State  v.  Arbes,  70  Minn.  462, 
73  N.  W.  403.  N.  J.  —  Nicholls  17. 
State,  5  N.  J.  L.  539.  N.  Y.  —  People 
17.  Doyle,  11  App.  Div.  447,  42  N.  Y. 
Supp.  319.  N.  C  — State  v.  Jones,  88 
N.  C.  671.  S.  D.  — State  r.  Van  Nice, 
7  S.  D.  104,  63  N.  W.  537,  upon  the 
grounds  which,  if  established,  would  be 
fatal  to  the  verdict. 

But  see  State  r.  Hale,  44  Iowa  96, 
wherein  it  was  held  that  a  defendant 
should  be  allowed  to  withdraw  a  plea 
of  not  guilty,  and  to  file  a  motion  to 
set  aside  the  indictment. 

A  formal  withdrawal  of  the  plea  is 
necessary,  before  the  motion  can  be  en- 
tertained.    Joy  v.  State,  14  Ind.  139. 

Grounds  for  motion  should  appear. 
"It  cannot  be  said  that  such  discre- 
tion is  abused  where  a  bare  motion  to 
be  permitted  to  withdraw  the  plea  and 
attack  the  indictment  is  presented  with- 
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out  any  suggestion  or  showing  that,  u 
granted,  the  defendant  has  any  grounds 
whatever  upon  which  to  base  the  mo- 
tion which  he  claims  he  desires  to  in- 
terpose. It  would  be  an  idle  act  upon 
the  part  of  the  court  to  further  de- 
lay the  trial  of  a  cause,  which  has  ad- 
vanced so  far  as  to  have  the  plea  of 
the  defendant  entered,  by  granting  a 
motion  to  withdraw  that  plea  and  per- 
mit an  attack  upon  the  indictment, 
without  any  showing  at  all  that  valid, 
reasonable  or  even  any  disputable 
grounds  existed  upon  which  an  attack 
could  or  would  be  based. ' '  People  v. 
Staples,  149  Cal.  405,  86  Pac.  886. 

After  a  change  of  venue  there  is  no 
abuse  of  discretion  in  refusing  to  al- 
low a  withdrawal  of  a  plea  of  not 
guilty  for  the  purpose  of  filing  a  mo- 
tion to  quash  the  indictment.  Territory 
V.  Barrett,  8  N.  M.  70,  42  Pac.  66. 

Error  Corrected  on  Appeal.  —  Where 
the  refusal  to  exercise  the  discretion 
indicated  in  the  text  results  in  a  sub- 
stantial injury  to  the  accused,  the  error 
will  be  corrected  on  appeal.  State  17. 
Van  Nice,  7  S.  D.  104,  63  N.  W.  537; 
Hill  17.  State,  89  Miss.  23,  42  So.  380. 
In  the  latter  case  it  did  not  appear 
that  the  plea  was  entered  on  the  ad- 
vice of  counsel  and  it  was  held  that 
the  defendant  should  have  been  al- 
lowed to  withdraw  the  plea  for  the 
purpose  of  objecting  to  the  constitution 
of  the  grand  jury  by  motion  to  quash. 

In  Ohio  "a  defendant  is  never  al- 
lowed to  withdraw  his  plea  of  not 
guilty  for  the  purpose  of  making  a  mo- 
tion to  quash  for  irregularity;  and  any 
other  objections  which  go  to  impeach  the 
indictment  itself,  may  be  taken  advant- 
age of  by  motion  in  arrest."  This  has 
been  the  universal  practice  in  this 
state.  State  v.  Decker,  1  Ohio  Dec. 
527,  10  West  L.  J.  328. 

80.  People  v.  Staples,  149  Cal.  405, 
86  Pac.  886;  People  v.  Villarino,  66 
Cal.  230,  5  Pac.  154. 

Approved  form,  from  State  v.  Hale, 
44  Iowa  96: 
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does  not  effect  a  withdrawal  of  such  plea  when  no  action  of  the  court 

plea  in  abatement  -  or  a  motion  to  quash 

Retraction  for  Purpose  of  Requinng.  —  It    has    been    neici    11 

"iJfaLr  »/  ***«  Pb-.--  «  At  common  £,.-. At    common 
,„  it  WM  0Ijiv  necessarv  that  a  minute  ot  a  plea  ot  not  gmlt>    p 
p^Tu^  the  indictment,  and  it  was  not  the  P^tue  to  enter 
it  in  full,  except  when  it  became  necessary  to  make  up  the  record. 


"The  State  of  Iowa 
V. 
Madame  Hale. 

"Comes  now  the  defendant  and  files 
this,  her  motion,  asking  leave  of  the 
court  to  withdraw  her  plea  of  not 
jruiltv,  and  file  a  motion  to  set  aside 
the  indictment,  as  provided  in  section 
4337,  for  the  reasons  enumerated  in 
subdivision  5  thereof. 

"Bissell  &  Crane, 
"Attorm  ys  for  I><  ft  ndant." 

Renewal   of   Motion.  —  Where   a   mo- 
tion to   permit  the  defendant  to  with- 
draw a  plea  of  not  guilty  for  the  pur- 
pose "of  filing   a   motion  to   set   aside 
the    indictment"    has    been    overruled, 
there  is  no  rule  of  procedure  which  en- 
titles   the    defendant    as    a    matter    ot 
right  to  renew  it,   although  a  renewal 
may  be  allowed  within  the  court  s  dis- 
cretion, but  in  the  absence  of  any  show- 
ing by  counsel  of  ignorance  of  the  facts 
upon  which  the  second  motion  is  based  J 
when  the  first  was  made,  leave  to  re- 
new   is    properly     denied.       People    V. 
Staples,  149   Cal.   405,  86  Pac.   886. 
81.     State  r.  Gregg,  123  La.  610,  49 

'  °Wnat  Does  Not  Amount  to  Leave  of 
Court.  — "The  irregular  filing  of  a  de- 
murrer before  a  plea  of  not  g™«yis 
withdrawn,  and  the  overruling  . f  such 
demurrer,  is  not  equivalent  to ■  lea^e 
of  the  court  to  withdraw  the  plea  es 
peciallv    when    the    parties    forthwith 

1  a*a   trt  trial   of  the  cause  on  the 

proceeded  to  tnai  oi   me 

merits."     State  v.  Gregg,  123  La.  oiu, 
49  So.  211. 


82.  State  f.  Gregg,*  123  La.  610  49 
So.  211;  Baker  v.  State,  88  Wis.  140, 
59  N.  W.   570.  ^ 

83.  Ind.  — Cline  V.  State,  2o  Ind. 
Add  331  58  N.  E.  210.  La.  — State 
p  Gregg,  123  La.  610,  49  So.  211  Mo. 
State  i.  Peeves,  97  Mo.  668,  10  S.  W. 
841,  10  Am.  St.  Rep.  349. 

84  State  V.  Abrahams,  6  Iowa  117, 
71  Am.  Dec.  399. 

85.  See  State  v.  Beatty,  51  W.  \  a. 
232,  41  S.  E.  434. 

When  written  out  the  plea  appeared 
in  the  record  as  follows:  "He  being 
immediately  asked  how  he  will  acqmt 
himself  of  the  premises  above  la  1 
to  his  charge,  says  he  is  not  guilty 
tnereof,  and  thereof  for  good  and  for 
ill  he  puts  Myself  upon  the  country. 
State  V.  Beatty,  51  W.  Va.  232  41 
IS  E.  434.  In  Dixon  V.  State,  13  11a 
631,  the  following  form  is  given: 
\7?  '.___.  * nf  the  said  Circuit 


%- .  J"4ge  "t  the  Circu.t  Court 

Sf„    the_L  Judicial    District    of    the 
'tate     of     Florida,     Cometh     the     sa,d 

~  sss  o^he^Utf  tw 

above    stated,    and    cnare        i 

^^^.^"h^TsuorSitv  "hereof: 
rufthfr^f.V'.ood'afe^^e^ut, 

I  himself  upon  the  country,  and 
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(II.)  Under  Modern  Practice.  —  Under  modern  practice  the  record  as 
to  the  orders  in  the  case  is  generally  made  up  as  the  case  proceeds.  ' 
The  record  as  to  the  entry  of  the  plea  of  not  guilty,  though  informal, 
if  certain  to  a  common  intent,  is  sufficient.87  Though  it  is  usual  to 
enter  the  plea  in  the  present  tense,  that  is,  in  the  language  of  the 
accused,  yet  the  fact  that  the  plea  is  set  forth  in  the  record  in  the 
past  tense  will  not  vitiate  the  proceedings  and  the  conviction.88 

If  a  formal  plea  of  not  guilty  in  writing  is  filed  it  is  a  part  of  the  rec- 
ord, and  it  is  sufficient  merely  to  refer  to  it  in  the  order  as  his  plea 
of  not  guilty.89 

8.  Pardon.  —  a.  Necessity  for  Plea.  —  The  fact  that  executive  clem- 
ency has  been  extended  to  the  defendant  is  a  defense  which  must 
be  specifically  pleaded.90  This  is  true  also  where  a  pardon  has 
been  granted  by  private  legislative  act.91  But  a  regular  plea  is  not 
necessary,  it  being  sufficient  to  bring  the  pardon  to  the  attention  of 
the  court  by  plea,  motion  or  suggestion. !'- 


Esq.,  State  Attorney,  who  prosecute  j 
for  the  State  in  his  behalf,  doth  the 
like."  The  court  said  that  while  this 
was  the  proper  form  it  was  not  essen- 
tial that  the  record  should  contain  the 
similiter,  citing  Chitty's  Cr.  Law  720; 
Bishop's  Cr."  Proc.  927.  See  supra, 
1 '  The  Similiter. ' ' 

86.  State  v.  Beatty,  51  W.  Va.  232, 
41  S.  E.  434.     And  see  the  title  "Ap- 

87.  In  State  v.  Boatright,  182  Mo. 
33,  81  S.  W.  450,  the  information 
charged  the  defendants  with  larceny  as 
well  as  false  pretenses  in  relation  to 
the  obtaining  of  the  same  sum  of 
money.  "When  asked  by  the  court  as 
to  their  plea  of  having  '  obtained  money 
under  false  pretenses',  instead  of  con- 
fining their  plea  to  that  charge,"  the 
record  showed  that  they  specifically 
answered  that  they  were  not  guilty 
"in  manner  or  form  as  charged  in  the 
information."  The  court  said  that 
while  the  entry  was  unfortunate  in 
form,  it  sufficiently  indicated  that  the 
plea  was   to  the   whole   information. 

In  California  the  code  provides  that 
a  plea  of  not  guilty  must  be  entered 
upon  the  minutes  of  the  court  substan- 
tially in  the  following  form:  "the  de- 
fendant pleads  that  he  is  not  guilty  of 
the  offense  charged."  In  People  v.  Wal- 
lace, 101  Cal.  281,  35  Pae.  862,  it  was 
held  that  an  entry  in  the  following 
words,  "Defendant  thereupon  inter- 
poses a  plea  of  not  guilty  of  the  charge 
as  stated  in  the  information,"  was 
"substantially"  in  the  form  prescribed. 

88.    If  the  record  show  that  the  de- 
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fondant  "pleaded  not  guilty,"  instead 
of  saying,  "the  said  defendant  says 
he  is  not  guilty,"  etc.,  the  record  is 
sufficient  as  to  the  plea,  to  sustain  a 
conviction.  State  v.  Beatty,  51  W.  Va. 
232,  41  S.  E.  434.  See  also  State  v. 
Smith,  7  Tenn,  131,  where  "he  ap- 
peared upon  his  arraignment  and  put 
himself  upon  the  country"  was  held 
sufficient. 

89.  State  v.  Beatty,  51  W.  Va.  232, 
41  S.  E.  434. 

90.  Ala.  —  Michael  v.  ?tate,  40  Ala. 
361.  Mass.  —  Com.  v.  Lockwood,  109 
Mass.  323,  12  Am.  Kep.  699,  citing  6 
Dane  Ab.  534,  536.  Ohio.  —  Ex  parte 
Lockhardt,  1  Disnev  105,  citing  '2 
Hawk.  P.  C.  37,  §§56,  64,  65:  5 
Bacon's  Ab.  292,  Pardon,  3,  E.  Okla. 
Territory  V.  Richardson,  9  Okla.  579, 
60  Pac.  244,  49  L.  R.  A.  440,  quoting 
from  Blackstone.  Eng.  —  Eex  v.  Rat- 
cliffe,  1  Wils.  150,  95  Eng.  Reprint  543. 

91.  United  States  v.  Wilson,  7  Pet. 
(U.  S.)  150,  8  L.  ed.  640;  Michael  v. 
State,  40  Ala.  361. 

92.  Com.  v.  Lockwood,  109  Mass. 
323,  12  Am.  Rep.  699,  citing  3  Coke 
Inst.  235;  4  Bl.  Com.  337,  376;  Terri- 
tory v.  Richardson,  9  Okla.  579,  60  Pac. 
244,  49  L.   R.   A.  440. 

Motion. — It  has  been  frequently  held 
that  a  pardon  may  be  brought  to  the 
attention  of  the  court  by  motion. 
United  States  v.  Wilson,  7  Pet.  (U.  S.) 
150,  8  L.  ed.  640.  See  also  Spafford 
v.  Benzie  Circuit  Judge,  136  Mich.  25, 
98  N.  W.  741,  where  a  formal  motion 
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A  general  legislative  act  or  executive  proclamation  of  amnesty  and 
pardon  need  not  be  pleaded  on  behalf  of  a  defendant,  since  this  must 
be  taken  notice  of  by  the  courts  like  any  other  public  law.93 

b.  Operation  and  Effect  of  Pica.  —  A  plea  of  pardon  can  only  affect 
the  charge  to  which  it  specifically  relates.  It  cannot  operate  as  a  bar 
or  discharge  of  any  other  distinct  offense.94 

c.  Timeliness  of  Plea.  —  A  pardon  may  be  pleaded  either  upon  ar- 
raignment, or  in  arrest  of  judgment,  or  in  bar  of  execution.95  It 
may  be  brought  to  the  court's  attention  by  motion  to  dismiss,  even 
after  plea  of  the  general  issue.90  And  the  prisoner  has  an  absolute 
right  to  plead  a  pardon  which  has  been  granted  since  the  last  con- 
tinuance of  the  case.97 

After  Conviction.  —A  plea  of  pardon  may  be  entered  even  after  con- 
viction." 

On  Appeal  or  During  Appellate  Proceedings.  —  Although  a  formal  plea 
of  pardon  cannot  be  entered  in  an  appellate  court,99  yet  it  may  be 
filed  in  the  trial  court  while  the  case  is  pending  on  appeal,  upon  a 
waiver  of  exceptions,1  or  when  judgment  is  moved  for,  the  rulings  of 
the  trial  court  having  been  affirmed  on  appeal.2  At  the  suggestion  of 
the  prosecutor  that  the  defendant  has  been  pardoned,  an  appeal  will 
be  dismissed.3 

9.  Limitation.  —  In  many  states  a  plea  of  not  guilty  or  the  general 


was  made  to  discharge  the  prisoner 
upon  the  ground  that  Le  had  been  par- 
doned. 

The  simple  production  of  a  valid  par- 
don of  the  offense  whereof  the  defend- 
ant is  charged  puts  an  end  to  the  pro- 
ceedings, and  renders  void  any  j  ro- 
ceedings  thereafter  taken  in  the  trial. 
Powers  r.  Com.,  110  Kv.  386,  61  S.  W. 
735,  53  L.  R.  A.  245. 

93.  U.  S.  —  United  States  P.  Wilson, 
7  Pet.  150,  8  L.  ed.  640,  citing  Jenkins 
r.  Collard,  145  T\  8.  546,  12  sUp.  Ct. 
868,  36  L.  ed.  812;   H.  Blackstone.  Vol. 

4.  4ul.  Ala.  —  Michael  v.  state.  40  Ala. 
301.  Mo. —  State  v.  Eby,  170  Mo.  497, 
71  S.  W.  52,  wherein  the  rule  of  the 
text  was  applied  to  the  so-called  "Beer 
Compromise  Act."  N.  O.  —  State  V. 
Keith,  63  N.  C.  140;  State  V.  Blalock, 
61  X.  C.  242.  Ohio. — Ex  parte  Lock- 
hart,  1  Disnev  105. 

But  see  Fries'  Case,  3  Dall.  515,  9 
Fed.  Cas.  Xo.  3.126. 

94.  U.  S.  — Fries'  Case,  3  Dall.  515, 
9  Fed.  Cas.  Xo.  5,126.  Ala.  —  Hawkins 
r.  State,  1  Port.  475.  Nev.  —  State  r. 
Foley,  15  Nev.  64.  37  Am.  St.  Tie; 

5.  C"  —  State  v.  MeCarty,  1  Bay  334. 

95.  Com.  v.  Lockwood,  109  Mass. 
323.  12  Am.  Rep.  699;  Territory  r. 
Richardson,  9  Okla.  579,  60  Pac.  244, 
49  L.  R.  A.  440,  quoting  4  Bl.  402- 


96.  United  States  r.  Wilson,  7  Pet. 
(U.  S.)  150,  8  L.  ed.  640,  per  Marshall, 
C.  .1.:  Territory  p.  Richardson,  9  Okla. 
579,  60  Pac.  244,  49  L.  R.  A.  440. 

97.  State  v.  Salge,  2  Nev.  321. 

98.  Okla.— Territory  v.  Richardson,  9 
Okla.  579,  60  Pac.  244,  49  L.  R.  A.  440. 
Va.  —  Blair  P.  Com.,  25  Gratt.  850. 
Eng.  —  Rex  p.  Haines,  1  Wils.  214,  95 
Eng.  Reprint  580. 

In  response  to  the  question  whether 
the  accused  has  anything  to  say  why 
sentence  should  not  be  pronounced,  a 
plea  of  pardon  may  be  entered.  Terri- 
tory p.  Richardson,  9  Okla.  579,  60  Pac. 
744,  49  L.  R.  A.  440;  Blair  r.  Com.,  25 
Gratt.    CVa.)   850. 

99.  State  P.  Alexander,  76  X.  C.  231, 
22   Am.  Rep.  675. 

1.  Com  p.  Lockwood,  109  Mass.  323, 
12  Am.  Rep.  699. 

2.  State  v.  Alexander,  76  N.  C.  231, 
22   Am.   Rep.   675. 

An  appeal  may  be  taken  from  the 
ruling  in  respect  to  the  plea  thus  en- 
tered, but  to  avoid  circuity  of  action 
the  prosecutor  may  consent  to  have 
the  validity  of  a  pardon  determined  on 
an  appeal  from  the  prior  rulings  of  the 
trial  court.  State  v.  Alexander,  76  X. 
C.  231,  22  Am.  Rep.  675. 

3.  Territory  v.  Richardson,  9   Okla. 
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issue  puts  in  issue  the  statute  of  limitations,4  though  it  can  also  he 
raised  by  a  special  plea  before  trial.5  It  has  been  held,  however,  that 
the  statute  of  limitations  as  a  defense  to  a  prosecution  must  lie  raised 
by  special  plea.6  But  the  fact  that  a  special  plea  is  interposed  will 
not  necessitate  a  separate  preliminary  trial  of  such  plea,7  and  by 
pleading  the  statute  specially,  the  defendant  is  not  precluded  from 
again  relying  on  the  same  facts  under  the  plea  of  not  guilty,  which 
puts  everything  in  issue.8  But  the  defendant  must  cither  plead  the 
statute  specially  or  give  it  in  evidence  under  the  general  issue;  he 
cannot  avail  himself  of  it  on  demurrer,9  by  instruction,10  or  by  mo- 
tion in  arrest,11  or  for  a  new  trial,12  or  on  a  writ  of  habeas  corpus.13 
In  Kentucky,    however,  the   defense   of  the   statute   of   limitations, 


579,  60  Pac.  244,  49  L.  E.  A.  440;  State 
r.  White,  26  Ore.  605,  40  Pac.  229. 

4.  Ark.  — State  v.  Gill,  33  Ark.  129. 
Fla.  —  Nelson  v.  State,  17  Fla.  195. 
Ind.  —  Hatwood  v.  State,  18  Ind.  492; 
Ulmer  v.  State,  14  Ind.  52,  citing  Whart. 
Crim.  Law,  4th  ed.,  §445.  Ky.  —  See 
E.  M.  Hughes  &  Co.  v.  Com.,  31  Ky. 
L.  Eep.  179,  101  S.  W.  1194.  Pa. — 
Com.  v.  Euffner,  28  Pa.  259,  overruling 
Com.  v.  Hutchinst.  2  Pars.  Eq.  Cas. 
453,  1  Phila.  77. 

In  Iowa  a  special  plea  of  the  statute 
of  limitations  is  neither  necessary  nor 
authorized  by  the  statute,  prescribing 
for  but  three  pleas:  guilty,  not  guilty, 
a  former  judgment  of  conviction  or  ac- 
quittal. State  v.  Whalen,  98  Iowa  662, 
68  N.  W.  554.  The  older  cases  of  State 
v.  Hussey,  7  Iowa  409,  and  State  v. 
Groome,  10  Iowa  308,  to  the  contrary, 
were  not  decided  under  the  existing 
statute.  In  State  v.  Mclntire,  58  Iowa 
572,  12  N.  W.  593,  it  was  said  that  the 
case  seemed  to  have  been  tried  in  the 
lower  court  upon  the  theory  that  the 
statute  of  limitations  could  be  raised 
by  special  plea,  and  for  the  purposes 
of  this  case  the  right  to  so  plead  the 
statute  was  conceded. 

5.  U.  S.  — United  States  v.  Cook,  17 
Wall.  168,  21  L.  ed.  538;  United  States 
v.  Kissel,  173  Fed.  823;  United  States 
v.  Brace,  143  Fed.  703;  United  States 
v.  Brown,  2  Low.  267,  24  Fed.  Cas.  No. 
14,665.  Me. —  State  v.  Thrasher,  79 
Me.  17,  7  Atl.  814.  Miss. —Thompson 
v.  State,  54  Miss.  740.  Mo.  — State 
v.  Snyder,  182  Mo.  462,  82  S.  W.  12. 

6.  Johnson  v.  United  States,  3  Mc- 
Lean 89,  13  Fed.  Cas.  No.  7,418. 

7.  State  v.  Snyder,  182  Mo.  462,  82 
S.  W.  12. 

8.  Thompson  v.  State,  54  Miss.  740. 

Vol.  II 


9.  U.  S.  —  United  States  r.  Cook,  17 
Wall.  168,  21  L.  ed.  538.  Ark.  — State 
v.  Gill,  33  Ark.  129.  la.  — State  v. 
Mclntire,  58  Iowa  572,  12  X.  W.  593; 
State  v.  Groome,  10  Iowa  308.  Miss. — 
Thompson  v.  State,  54  Miss.  740. 

In  the  federal  courts  defendant 
cannot,  by  demurrer,  avail  himself  of 
the  objection  that  the  offense  charged 
in  the  indictment  is  barred  by  the 
statute  of  limitations  where  the  in- 
dictment does  not  show  upon  its  face 
that  the  defendants  are  not  within  the 
exception  created  by  the  statute  to  the 
effect  that  the  limitation  act  shall  not 
extend  to  any  person  fleeing  from  jus- 
tice. United  States  v.  Brace,  143  Fed. 
703.  In  United  States  v.  Cook,  17  Wall. 
(U.  S.)  168,  21  L.  ed.  538,  the  court 
said:  "Accused  persons  may  avail 
themselves  of  the  statute  of  limitations 
by  special  plea  or  by  evidence  under 
the  general  issue,  but  courts  of  justice, 
if  the  statute  contains  exceptions,  will 
not  quash  an  indictment,  because  it  ap- 
pears upon  its  face  that  it  was  not 
found  within  the  period  prescribed  in 
the  limitation,  as  such  a  proceeding 
would  deprive  the  prosecutor  of  the 
right  to  reply  or  give  evidence  as  the 
case  may  be,  that  the  defendant  fled 
from  justice  and  was  within  the  excep- 
tion." 

10.  See  State  v.  Mclntire,  58  Iowa 
572,  12  N.  W.  593;  State  v.  Groome,  10 
Iowa   308. 

11.  State  v.  Thrasher,  79  Me.  17.  7 
Atl.  814;  State  v.  Snvder,  182  Mo  462, 
82  S.  W.   12,  24. 

12.  See  State  v.  Mclntire,  58  Iowa 
572,  12  N.  W.  593;  State  v.  Groome, 
10   Iowa   308. 

13.  Johnson  v.  United  States,  3  Mc- 
Lean 89,  13  Fed.  Cas.  No.  7,418. 


ARRAIGXMEXT  AXD  PLEA 


919 


it  has  been  held  could  be  raised  on  motion  to  quash  the  presentment.14 
10.  Insanity.  —  a.  Definition.  —  The  plea  of  insanity  at  the  time  of 
the  commission  of  the  crime  is  a  plea  of  confession  and  avoidance; 
it  admits  the  commission  of,  but  not  the  grade  of  the  offense  charged, 
and  avers  that  there  was  no  criminal  intent  accompanying  the  act, 
and  therefore  denies  the  crime  charged.15 

b.  A  '/  for  Plea.  —  (I.)  Insanity  Existing  at  the  Time  of  tho  Act. — 

In  a  few  states,  by  statute,  the  defense  of  insanity  existing  at  the 
time  of  the  act  must  be  specially  pleaded,  evidence  thereof  not  be- 
ing admissible  under  the  general  issue.10  Under  the  statutes  in 
other  jurisdictions,  and  in  the  absence  of  statute  to  the  contrary,  a 
special  plea  of  insanity  is  not  required  where  insanity  existing  at 
the  time  of  the  commission  of  the  offense  is  relied  upon  as  a  defense, 
but  may  be  shown  on  a  plea  of  not  guilty.17  and  there  is  no  error 
in  refusing  to  allow  a  special  plea  to  be  filed.18  or  in  striking  it  from 
the  files,  after  the  defendant  has  pleaded  not  guilty  upon  being  re- 
quired to  plead  guilty  or  not  guilty.19 

(II.)  Insanity  Existing  at  the  Time  of  Trial.  -A  formal  plea  that  a  de- 
fendant is  insane  when  placed  upon  trial  is  generally  not  necessary. 
If,  upon  observation  or  suggestion,  it  appears  to  the  court  that  a 
question  as  to  the  defendant's  sanity  exists,  such  issue  may  be  de- 
termined by  the  court  as  may  be  deemed  best  under  the  law,  and 
the  trial  awaits  the  determination  of  the  issue.  If  the  defendant  is 
found  to  be  insane,  the  trial  will  be  postponed.20 


14.  Com.  v.  "Washington,  1  Dana 
(Kv.) 

15.  State  >'. 

8.    W.    505,    H    I-    B.    A.      N.    8.)    836, 

2    Bish.    « 'rim.    Proc.    (3rd    ed.), 

92   Mo. 

S.   W  '    Whart.  Crim.  Law 

tish.  Crim.  Proc.  (3rd 

ed.),*  ■ 

16.  Ala.  —  Parrish  P.  State,  139  Ala. 
16,  36  So.  1012,  1023;  Morrell  V.  State. 
136  Ala.  44,  34  So.  208;  Martin  r. 
State,  25  So.  \  -e,  96 
Ala.  100,  11  So.  217;  Maxwell  V.  State, 
89  Ala.  150,  7  So.  S24;  Perry  r.  State, 
87   Ala.   30,   6                      Ind.  —  Walker 

ite,    136   Tnd.   663,   36    X.    I 
Wash.  —  s,v   State   v.  Quinn. 
895     105  Pae.  - 

The  purpose  of  the  Alabama  statute 
has  been  said  to  be  to  separate  as  far 
as  possible  the  two  defenses  of  not 
guilty,  and  not  guilty  by  reason  of  in- 
sanity, and  to  have  the  proof  directed 
to  each  of  the  two  defenses,  and  the 
verdict  to  respond  to  each  of  such  de- 
fenses. Parrish  v.  State,  139  Ala.  16, 
36  So.  1012,  1023.  citing  manv  cases. 

17.  Cal.  — People  r.  Olwell,  28  Cal. 
456.     Pla.  —  Johnson   P.   State,   57   Fla. 


18,  49  So.  40.  Ga.  — Danforth  p.  State, 
75  Ga.  614,  58  Am.  Rep.  480;  Long  v. 
State,  38  Ga.  491.  Mo.  —  State  v. 
Spever,  207  Mo.  540,  106  S.  W.  505, 
II.  A.  (N.  8.)  836.  Mont.  — State 
P.  Howard,  30  Mont.  518,  77  Pae.  50. 
N.  Y.— People  P.  Carlin,  194  X.  Y.  448, 
*7  X.  E.  805.  N.  C.  —  State  v.  Potts, 
100  N.  C.    157,  (    3.  E.  657. 

18.  Johnson  r.  State,  57  Fla.  1Q.  49 
So.   40;   Danforth   v.  State,  75  Ga.  614, 

a.   Rep.    ; 

19.  Long  r.  State,  38  Ga.  491. 

20.  Fla.  —  Johnson  V.  State,  57  Fla. 
18,  49  So.  40;  Williams  v.  State,  45  Fla. 
128,  34  So.  279.  Compare  Reyes  p. 
State,  49  Fla.  17,  38  So.  257.  La.— 
State  P.  Reed,  41  La.  Ann.  581,  7  So. 
132.     N.  C  —  State   r.  Haywood,  94  X. 

7.     Wis.  —  Steward   r.   State,    124 
623.    102    X.    W.    1079.     Eng.  — 
.  Southey.  4  F.  &  F.  864. 
Suggestion  may  be  made  orally  (State 
r.   Reed,   41   La.   Ann.   581,   7   So.    132) 
or  by  affidavit   (Guagando  p.  State,  41 
Tex.*626),  and  at  any  stage  of  the  pro- 
ceedings  (State  P.  Reed,  supra). 

Duty  of  the  Court. —  If  "a  doubt 
arose  as  to  the  sanity  of  the  defend- 
ant" on  the  trial  "it  is  the   duty  of 
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In  Georgia,  and  perhaps  in  North  Carolina,  it  seems,  however,  that  in 
cases  of  mental  derangement  existing  at  the  time  of  the  trial,  a  spe- 
cial plea  of  insanity  is  required,  and  in  no  case  can  this  special  de- 
fense be  put  in  without  an  averment  of  the  existence  of  this  dis- 
eased condition  of  the  mind  at  that  time.21 

c.  Time  for  Plea.  —  It  is  sometimes  required  by  statute  that  the 
plea  of  insanity  be  filed  at,  the  time  of  arraignment. -- 

d.  Retraction  of  Plea.  —  Under  a  statute  permitting  the  entry  of  a 
plea  of  insanity  in  addition  to  other  pleas  required  or  permitted,  a 
plea  of  insanity  is  severable  from  another  plea  which  has  been  filed, 
and  the  withdrawal  of  the  former  does  not  affect  the  latter,  and 
the  issue  formed  by  it  must  be  tried.23 

e.  Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  defendant 
to  establish  a  special  plea  of  insanity  existing  at  the  time  of  the  act.24 
Where  it  is  held,  however,  that  insanity  is  not  an  issue  by  itself,  but 
is  involved  in  the  defense  of  not  guilty,  the  burden  of  proof  is,  of 
course,  upon  the  prosecution.25  "Where,  at  the  instance  of  the  pris- 
oner's counsel,  a  jury  is  impaneled  to  try  whether  he  is  insane  or 
not  at  the  time  of  trial,  it  is  incumbent  upon  the  prisoner  to  show 
insanity.26 

11.  Agreement  Not  To  Prosecute.  —  As  a  rule  the  immunity  and 
protection  from  the  consequences  of  crime  which  may  be  promised 
an  accused  on  condition  of  a  full  disclosure  and  readiness  to  testify 
are  not  a  matter  of  right,  but  rest  in  the  last  resort  on  the  sound 
judicial  discretion  of  the  court  having  final  jurisdiction  to  sentence, 
and  cannot,  therefore,  be  pleaded  in  bar.27 

The  effect  of  such  an  agreement   is  merely  to  give  the  defendant  an 


the  court,  of  its  own  motion,  to  sus- 
pend the  trial  or  further  proceedings 
in  the  case,  at  whatever  stage  the  doubt 
arose,  until  the  question  of  sanity  is 
determined."  People  v.  Ah  Ying,  42 
Cal.  18;  State  v.  Keed,  41  La.  Ann. 
581,   7   So.    132. 

21.  Danforth  v.  State,  75  Ga.  614, 
58  Am.  Eep.  480;  Long  v.  State,  38  Ga. 
491,  507. 

In  State  v.  Spivey,  132  N.  C.  989,  43 
S.  E.  475,  "the  prisoner's  counsel  ar- 
gued in  his  brief  that  his  Honor  should 
have  submitted  first  to  the  jury  an 
issue  of  insanity,  as  if  the  prisoner's 
present  insanity  was  alleged;  but  the 
record  in  the  case  shows  that  the  plea 
of  insanity  made  no  averment  that  the 
prisoner  was  insane  at  the  time  of  the 
trial,  and  on  that  account  could  not 
proceed  with  his  trial." 

22.  Gordon  v.  State,  147  Ala.  42, 
41  So.  847;  Morrell  v.  State,  136  Ala. 
44,  34  So.  208. 

The  defendant's  absolute  right  to 
defend   on  the   ground   of   insanity  is 
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lost  by  failure  to  plead  to  that  end  at 
this  time,  and  his  right  to  thereafter 
interpose  that  defense  is  subject  to  the 
trial  court's  discretion.  Morrell  v. 
State,  136  Ala.  44,  34  So.  208. 

Discretion  Not  Abused  in  Refusing 
To  Allow.  —  Gordon  v.  State,  147  Ala. 
42,  41  So.  847. 

23.  State  v.  Quinn,  56  Wash.  295, 
105  Pac.  818. 

24.  Parrish  v.  State,  139  Ala.  16,  36 
So.   1012,   1023. 

25.  State  v.  Speyer,  207  Mo.  540, 106 
S.  W.  505,  14  L.  R.  A.  (N.  S.)  836. 

26.  Reg.  v.  Turton,  6  Cox  C.  C. 
(Eng.)    385. 

See  generally  7  Encyclopaedia  of 
Evidence,  456-460. 

27.  U.  S.  —  Whiskey  Cases,  99  U.  S. 
594,  25  L.  ed.  399,  citing  2  Hawk.  P.  C. 
note  3,  p.  532;  3  Russ.  on  Crimes  (9th 
Am.  ed.),  596;  Roscoe  Crim.  Ev.  (9th 
Am.  ed.)  597.  Mass. — Com.  v.  St.  John, 
173  Mass.  566,  54  N.  E.  254,  73  Am. 
St.  Rep.  321,  citing  Whart.  Crim.  Ev., 
§§  439,  443;  3  Russ.  Crimes  (9th  Am. 
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equitable  right  to  a  pardon,  and  to  give  him  an  opportunity  to  make 
application  for  the  same  the  practice  is  to  stay  the  proceedings.28 

In  Texas,  however,  an  agreement  to  turn  state's  evidence,  made  by 
the  defendant  with  the  prosecuting  attorney  with  the  court's  ap- 
proval, is  enforcible  and  may  be  pleaded  in  bar,  if  the  accused  has 
testified  thereunder  in  good  faith.29 


ed.)  590.  Mo. —  State  V.  Guild,  149 
Mo.  :  W.  909,  73  Am.  St.  Rep. 

Neb.  — Whitnev  P.  I  Neb. 

287,  73  X.  W.  696.'  N.  J.  — State  f. 
Graham,  41  X.  J.  L.  1.",,  32  Am.  Rep. 
174.     N.  C.  —  State  r.  Moody.  69  X.  C. 

Eng.  —  Rex  r.  Rudd,  1  Cowp.  331, 
98  Eng.  Reprint  1114. 

28.  Wl  es,  99  U.  S.  r.ot.  25 
L.  ed.  399  2  Hawk.  P.  C.  note 
3,  p.  532;  .".  Rnss.  on  Ci  b  Am. 
ed.)  596;  _  stark.  Ev.  (4th  Am.  ed.) 
1":     Roscoe    Crim.    Ev.     (9th    Am. 

v.   Lvon,   81    X.   C.   600,   31 
Am.  Rep.  518. 

29.  Reagan  p.  State,  49  Tex.  Crim. 
■  SToung    P.  State,  45 

S.  W.    -i:*,;   ai 
parte  Greenhaw   (Tex.  Crim.),  53 
1024. 

Formerly   the   rule   was   that     if     the 
ment     was     with     the     prosecutor 
alone    it   might   be    availed   of   by   plea 
in   bar.      Hardin    P.   State,    12   Tex.   App. 
I'.owden  p.  State.  1   Tex.  App.  137. 
mron    p.  State,  32   Tex.  Crim.  180, 
10   Am.  St.  Rep.  763,  the 
defendant,  when   placed  on  trial,  plead- 
ed an  agreement  made  by  him  with  the 
county   attorney   and   others   represent- 


ing the  state,  by  which  he  was  induced 
to  turn  state's  evidence  against  his  con- 
federate. The  court  said:  "The  only 
objection  urged  to  a  defense  of  this 
kind  is  in  the  Holmes  Case,  20  Tex. 
App.  509,  and  rests  upon  the  ground 
that  the  Code  forbids  any  special  pleas 
except  former  conviction  or  acquittal, 
(Code  Crim.  Proc,  art.  525,)  and  that 
this  is  in  the  nature  of  a  plea  of  estop- 
pel. We  do  not  think  such  a  defense 
as  we  are  here  considering  comes  un- 
der  the  character  of  special  pleas  which 
are  to  be  submitted  and  passed  upon 
by  a  jury,  as  former  acquittal  or  con- 
viction, or  the  constitutional  plea  of 
former  jeopardv  (Johnson  r.  State,  22 
Tex.  A]. p.  206,  2  S.  W.  609),  but  rather 
belongs  to  those  matters  addressed  sole- 
ly to  the  consideration  of  the  court, 
and  for  which  a  nol.  pros,  should  be  en- 
tered  or  the  case  dismissed;  and  where 
such  a  defense  is  set  up,  and  not  de- 
by  the  State,  and  it  appears  that 
a  valid  contract  was  made  by  the 
proper  officers  representing  the  State, 
and  the  contract  has  been  carried  out 
by  the  defendant  in  good  faith,  the 
court  should  dismiss  the  cause,  setting 
up  in  the  judgment  the  reasons  there- 
for." 

Vol.  II 


ARREST  IN  CIVIL  CASES 

By  EDWARD  W.  TUTTLE. 


I   BY  WHAT  LAW  GOVERNED,  926 

A.  Generally,  926 

B.  In  Federal  Courts,  926 

II.  CONSTRUCTION  AND  COMPLIANCE  WITH  STATUTES,  926 

III.  PREREQUISITES  TO  ISSUANCE  OF  WRIT  OR  ORDER,  926 

A.  Application  for,  926 

B.  Affidavit,  927 

1.  Generally,  927 

2.  By  Whom  Made,  929 

a.  Generally,  929 

b.  Testimonial  Competency  of  Affiant,  929 

c.  Mental  Capacity,  930 

d.  One  Since  Deceased,  930 

e.  Corporation,  930 

f.  Pullic  Officer,  931 

3.  When  Made,  931 

4.  Where  Made,  931 

5.  By  Whom  Taken,  932 

a.  Generally,  932 

b.  Plaintiff's  Attorney,  932 

6.  Form  and  Contents,  933 

a.  Generally,  933 

b.  Authority  of  Person  Before  Whom  Taken,  933 

c.  Form  of  Averments,  933 
Vol.  II 


ARREST  IN  CIVIL  CASES  923 

(I.)     Generally,  933 
(II.)     Evidentiary  Competency,  934 
(A.)     Generally,  934 
(B.)     Information  and  Belief,  936 
(III.)     Exhibits,  938 
Averments  of  Affidavit,  938 
(I.)     Facts  Alleged,  938 

(II.)     Negativing  Purpose  To  Harass  Debtor,  939 
(III.)     Qualifications  of  Affiant,  939 
(IV.)     Source  of  Knowledge  or  Belief,  939 
(A)     When  Made  Positively,  939 
(B  )     When  Made  on  Information  and  Belief, 

939 
(C.)     Affidavit  of  Informant,  941 
(D.)     Writings,  941 
(V.)     When  Made  by  an  Agent,  942 
(VI.)     As  to  Names,  Residences,  etc.,  942 
(VII.)     Foreign  Law,  943 
(VIII.)     Cause  of  Action,  944 
(A.)     Facts  Stated,  944 
(B.)     Damages,  946 
(C.)     Negativing  Defenses,  946 
(D.)     Joint  Causes  of  Action,  946 
(E.)     Fraud,  946 

(F.)     Breach  of  Fiduciary  Relation,  947 
(G.)     In  Action  on  Bill  or  Note,  947 

(H.)     Debt,  948 

(1.)     Generally,  948 
(2.)     Nature  of,  950 
(3.)     Parties  to  Indebtedness,  951 
(4.)     Interest,  952 
(5.)     Documents,  953 
(IX.)     Special  Grounds  of  Arrest,  953 

(A.)     Generally,  953 

(B  )     Character  and  Sufficiency  of  Averments, 

954 

(1.)     Generally,  954 
(2.)     Particularity  Required,  Wk 
(a.)     Generally,  954 
(b.)     Following  Words  of  Statute,  y&& 
(C.)     Leaving  Me  Jurisdiction  or  Abode,  956 
(1.)     Generally,  956 
(2.)  Loss  o/  L>eM  or  Remedy,  957 

Vol.  n 


924  ARREST  IN  CIVIL  CASKS 

(D.)     Fraud,  958 

(1.)     Generally,  958 
(2.)     In  Incurring  Obligation,  958 
(3.)     In  Concealing  <>>■  Disposing  of  Pro$ 
erty,  959 

7.  Filing  or  Disposition  of  Affidavit ,  959 

8.  Construction  of  Affidavit,  960 

9.  Errors  and  Irregularities,  961 

a.  Generally,  961 

b.  Interlineations  and  Erasures,  961 

c.  Mistakes  in  Language,  961 

10.     Supplementing  and  Amending,  961 

C.  Complaint,  962 

1.  General  Form,  962 

2.  JVattd,  963 

3.  Aider  by  and  Variance  From  Affidavit,  963 

4.  Amendment,  964 

a.  Before  Arrest,  964 

b.  J./£er  Arrest  964 

D.  Bond,  964 

1.  Requisite,  964 

2.  Requisites,  964 

3.  Approval,  965 

4.  Amendment  or  Substitution,  965 

IV.  WRIT,  ORDER,  OR  WARRANT,  965 

A.  Issuance,  965 

1.  Generally,  965 

2.  Tme  o/  Issuance,  966 

3.  Preliminary  Order,  966 

B.  .Form  omd  Contents,  966 

1.  Statutes,  966 

2.  .Basis  or  Grounds  Of,  968 
Vol.  n 


ARREST  IN  CIVIL  CASES  925 

a.  Generally,  968 

b.  Statement  of  Cause  of  Action,  968 

c.  Indorsements,  969 

d.  Amendment,  969 

V.  PROCEEDINGS  FOR  RELIEF  AND  REDRESS,  969 

A.  Generally,  969 

B.  Pleas,  970 

C.  Motions,  970 

1.  To  Quash  or  Set  Aside  Writ  or  Order,  970 

2.  To  Discharge  From  Custody,  971 

3.  When  and  Where  Made,  971 

4.  Notice,  972 

5.  Determination  or  Disposition  of  Motion,  972 

a.  Generally,  972 

b.  What  Matters  Considered,  973 

(I.)     Generally,  973 

(II.)     Additional  Evidence  or  Affidavits,  973 
(A.)     On  Motion  To  Vacate,  973 
(B.)     On   Motion   To  Discharge,  974 
(C.)     On  Merits,  974 

6.  Second  Motion,  975 

D.  Appt al,  975 

E.  Actions  on  Bonds,  975 

1.  Of  Plaintiff,  975 

2.  Of  Defendant,  976 

VI.  WAIVER  OF  IRREGULARITIES,  976 

A.  Generally,  976 

B.  In  the  Writ  or  Order,  977 

CROSS-REFERENCES: 

Due  Process  of  Law;  Habeas  Corpus. 

VOL  II 


926 


ARREST  I.X  CIVIL  CASES 


I.  BY  WHAT  LAW  GOVERNED.  —  A.  Generally.  —  Arresl    is 

part  of  the  remedy  afforded  by  the  law  of  the  forum,  and  is  there- 
fore available  to  litigants  regardless  of  where  the  cause  of  action 
arose.1  The  procedure  is  governed  by  the  law  in  force  at  the  lime 
of  the  arrest,  rather  than  that  existing  when  the  order  was  made.1 

B.  In  Federal  Courts.  —  An  act  of  congress  adopting  the  state 
practice  requires  only  a  substantial  adherence  to  that  practice.' 
And  where  congress  has  specially  provided,  the  state  practice  is  not 
followed.4 

II.  CONSTRUCTION  AND  COMPLIANCE  WITH  STATUTES.— 
Statutes  authorizing  arrest  being  in  derogation  of  personal  liberty 
should  be  strictly  construed.5  The  provisions  of  the  Btatute  author- 
izing arrest  must  be  strictly  complied  with."  This  rule,  however, 
does  not  always  necessitate  a  literal  compliance  with  the  statute.1 

III.  PREREQUISITES  TO  ISSUANCE  OF  WRIT  OR  ORDER.  — 
A.  Application  For.  —  The  application  Eor  a  writ  or  order  of  arresl 
is  ordinarily  ex  parte,  and  no  notice  thereof  is  accessary.8  The  Btatute, 

'Tf  this  be  not,  strictly  spanking,  a 
statute  in  derogation  of  the  common 
law,  it  is,  at  all  events,  in  derogation 
of  common  right;  and  on  this  account, 

and    others,    perhaps,    should    lie,    in    the 

proper  Bense  of  the  term,  strictly  pur- 
sued. Where  a  party  is  to  lie  deprived 
of  his  liberty  by  the  ex  parte  act  of 
another,  as  well  as  "to  guard  those 
who  make  the  aflidavit  against  any 
misconception  of  the  law,"  (Lord  El- 
lenborough  in  Taylor  vs.  Forbes,  11 
East,  315)  "the  leaning  should  be  al- 
ways to  great  strictness  of  construc- 
tion." Now,  while  recognizing  this 
principle,  we  insist  upon  giving  it  a 
reasonable  application.  That  reason- 
able application  to  such  a  statute,  re- 
quiring affidavit  to  be  made,  if  the 
statute  do  not  prescribe  the  form,  but 
only  directs  what  shall  be  the  neces- 
sary elements  of  the  affidavit,  is,  in  our 
opinion,  that  there  must  be  a  substan- 
tial compliance  with  the  requirements 
of  the  statute  according  to  its  direct 
terms  and  clear  import.  Mayor,  etc.  vs. 
Hartridge,  8  Ga.  R.  I.  23.  That  is  to 
say,  that  the  statute  cannot  be  so  con- 
strued as  to  allow  a  departure  from  its 
letter,  which,  though  not  within  its  im- 
port, is  yet  within  its  spirit;  or  so  con- 
strued as  to  afford  a  remedy  within  its 
spirit  which  is  not  within  its  terms  or 
import;  and  that,  in  this  sense,  "it 
will  not  be  extended  further  than  re- 
quired by  its  letter."  Lock  vs.  Miller, 
3  Stew.  &  P.  14.'  " 

8.     Postley    v.    Higgens,    2    McLean 
493,  19  Fed.  Cas.  No.  11,304. 


1.  Ex  parte  Howtiz,  2  Cal.  App.  752, 
84  Pac.  229.  See  Brown  v.  Ashbough, 
40  How.  Pr.  (N.  Y.)  226;  Gosline  v. 
Place,  32  Pa.  520.  Compare  Brown  V. 
Coleman,  95  App.  Div.  545,  89  N.  Y. 
Supp.  427,  and  infra,  943. 

2.  Hecht   v.  Levy,  20   Hun    (N.  Y.) 

3.  Fulton  v.  Gilmore,  2  Flipp.  260 
9  Fed.  Cas.  No.  5,154. 

Bond  not  required  of  the  United 
States  when  as  plaintiff  it  seeks  an 
order  of  arrest.  United  States  v.  Gris- 
wold,  5  Sawy.  25,  26  Fed.  Cas.  No. 
15,266. 

4.  United  States  v.  Griswold,  5 
Sawy.  25,  26  Fed.  Cas.  No.  15,266. 

5.  Spice  v.  Steinruck,  14  Ohio  St. 
214.  See  also  Paine  v.  Kelley,  197 
Mass.  22,  83  N.  E.  8. 

But  where  no  form  is  prescribed  the 
words  of  the  statute  need  not  be  lit- 
erally followed.  Sugar  v.  Davis,  13 
Ga.  462.     See  infra,  953. 

6.  Ga.  — Sugar  v.  Davis,  13  Ga. 
462.  Mass.  —  Paine  v.  Kelley,  197 
Mass.  22,  83  N.  E.  8.     Ohio.— Spice  v. 

Steinruck,    14    Ohio    St.    214.      R.    I 

Farrow  v.  Dutcher,  19  R.  I.  715,  36  Atl. 
839. 

See  Lay  v.  Superior  Court,  11  Cal. 
App.  558,  -105  Pac.  775. 

7.  Gladden  v.  Dozier,  71  Ga.  380, 
where,  however,  the  court  says: 
"Starnes,  J.,  delivering  the  opinion  of 
the  court  in  Sugar  &  Brother  vs.  Sack- 
ett,  Davis  &  Potter,  13  Ga.,  464,  said, 
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however,  sometimes  requires  notice  and  a  hearing.9  There  must  ho 
presented  upon  the  application  the  required  documents  or  other 
proof  justifying  the  issuance  of  the  writ  or  order.10 

B.  Affidavit.  - 1.  Generally.  _  Before  an  order  or  warrant  of 
arrest  may  legally  issue,  a  proper  affidavit  must  be  filed  making  the 
necessary  showing.11     Other  sworn  statements,  however    disclosing 


9.  Stewart    V.    Griswold,     134     Mass. 
391,  notice  held  sufficient. 

10.  See  next  paragraph  and  962. 

11.  .    Kelley,    197    .Mass.    22, 

in  following  sec- 
tions   and    Ark.  —  Sutton    V.    Jl. 
Ark.     462.       DeL  — Black     v.     Seal,     6 
:  I.     Kan.  —  Long   v.   Hubbard, 
a.   App.   B78,  50    Pac.  968.     La. — 
Merritt    v.   Openheim,   9    La,    Ann.    54. 
Mich.  —  1*.  lople  r.   Gebhardt,    L54   Mich. 
L18   N.   W.    L6.     N.  H.  — Janes   v. 
:-.    21     X.    II.    371.      N.    J. —  Cham- 
pion r.  Pierce,   1 1    X.  J.  L.   196;   Beatty 
i.  \-.  ins.  3  n.  ,i.  l.  210.    N.  Y.— Money 
V.  Tobias,  L2  Johns.   122;  Kelly's  Appli- 
cation,   In    Abb.   Pr.   208.     Ore.  — Nor- 
man   v.  Zii  <  hre.     197.     Tenn.  — 
v.  Mil  Nubbins,  5  Ferg.  235. 
In  some  early  cases  it   was  held  that 
the  statute  12  George  II.  c.  29,  requir- 
ing an  affidavit,  was  aever  in  force  in 
the     Btates     before     the      Revolution 
(Anonymous,    i    liar.  &    M.   |  Md.]    159; 
Taylor   v.    Knox,    l    Dall.    U.   S. 

•  I  that   no  affidavit  was 
isary  where  then-  was  other 
factory   < 

as  a  bond,  note,  bill  of  exchange,  etc. 
:    ::        &  M.     Md.]    L59). 
And  rly   statutes    <li'l    not   re- 

quire   an     affidavit     in     certain 
M'Farlan  v.  M'Jinsey,  6  Blackf.  (1ml.) 
85       (non-rrsiili'iice       of      defendant); 
Beadley  v.  Boby,  6  Ohio  521. 

An  order  of  arrest  made  without  the 
requisite  affidavit  is  absolutely  void,  as 
is    the    bail    bond    given    to   secure     re- 
er    V.    Simon,    G 
Bush  [Kv. )  514.     B  Pike  v.  Mc- 

Mullin,  60  Vt.  121,  28  Atl.  876.  But  see 
Bead  v.  McClellan,  6  X.  Bruns.  3),  and 
the  court  has  no  jurisdiction  of  the 
matter  or  the  person.  Broadhi 
McConnell,  :;  Barb.  (X.  V.)  175.  But 
see  O'Keefe  v.  Delaney,  .°,i  X.  Bruns. 
299.  The  same  is  true  where  an  affi- 
davit is  filed  which  does  not  show  any 
of  the  grounds  specified  in  the  statute 
rCal.  —  In  re  Vinich,  86  Cal.  70,  26  Pac. 
52a     Kan.  —  Hauss  v.  Kohlar,  25  Kan. 


?o-'     ?.re'~ Xormai1   V.  Zieber,   3  Ore. 
97.      Vt-Pike    v.    McMullin,    66    Vt. 
i-l,  _S  Atl.  876.     Compare  Cal.  —  Dusy 
'■•    "''bn,  59   Cal;  188.     Mich.  — Pardee 
r   Smith    27  Mich.  33.     Ohio. -Spice  v. 
Steinruck,   14   Ohio   St.   214),   or   in   an 
essential    particular   fails   to   meet    the 
requirements    of    the    law    (Peterson    v. 
'•  ]1   Cal.  App.  370,  105  Pac.  135; 
£   Costa,   5    Cal.    App.   xiii,   89 
Pac.    865).      But    where    the    defect    in 
the   affidavit   is  in   statin-  a  legal   con- 
clusion |   of  the  facts,  the  order 
of  arrest    is   voidable   merely,   and    not 
void.     Barton   r.   Saunders,   16  Ore.   51, 
16  Pac.  921,  8  Am.  St.   Rep.  261.     See 
'••    Kohlar,    25    Kan.    640;    Spice 
<;■  Memruck,   n  Ohio  St.  214.     But  see 
V.   FVizzell,  20  111.  291;   Stafford 
V.  Lou.  20   111.  152;  and  infra,  III,  B    6 
a        And     where     sufficient     facts     are' 

;,;it,'.'i  * mPel  the  officer  to  exercise 

his    judical    discretion    ifl    determining 
the  sufficiency  of  the   proof,   his  error 
of    judgment    does    not    render    invalid 
the    action    taken.      "It    is    only    when 
there  is  a  total  want  of  evidence  upon 
some    essential    point    that    the    officer 
win  tail  to  acquire  jurisdiction."    Mat- 
ter of  Faulkner.  4  Hill  (X.  Y.)  598    per 
Bronson,  J      To  the  same  effect,  Gillett 
V.    Ihiebold    9  Kan.  292.     See  Ex  parte 
Davis,  1,    Neb.  436,  23  N.  W.  361-  Mc- 
'■•  Wells,  29  X.   Bruns.  449   (de- 
fect  in  statement  of  cause  of  action); 
U  Keefe  v.  Delaney,  31    X.   Bruns    299 
(same)      An  affidavit  upon  information 
and    belief    which    fails    to    state     the 
source    of    the    information,    gives     the 
court   no  jurisdiction.     Lay  v.  Superior 
Court,  11  Cal.  App.  558,    105  Pac.  775- 
Kaeppler  v.  Red  River  Val.   Nat.  Bank' 
8  N.  D.  406,  79  N.  W.  869  (distinguish- 
wig    the    case    of    an    affidavit    which, 
though    defective,    is    sufficient   to   call 
into    action    the     jurisdiction     of     the 
court);   Luton  v.  Newaygo   Cir.  Judge 
70  Mich.   152,  38  N.   W.  13.     The  same 
is    true    where    the    affidavit    does    not 
contain  a  required  certificate  authenti- 
cating the  official  capacity  of  the  offi- 
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the  requisite  facts,  such  as  the  verified  complain  the  debtor  s 

previous  testimony,13  and  even  a  certificate  admissible  as  evident 
may  be  a  sufficient  substitute  for  the  affidavit.   And  the  terms  of  the 
statute  may  be  such  as  to  be  satisfied  by  an  oral  oath   before  the 
judge,15    In  a  proper  case,  and  generally  under  statute,  the  requisite 


cer  before  -whom  it  was  taken.  Harris 
v.  Durkee,  50  N.  Y.  Super.  202.  Mere 
irregularities  in  matter  of  form  do  not 
leave  the  process  of  arrest  without 
jurisdictional  support.  Alaska  Com. 
Co.  V.  Eaymond,  1  Alaska  154. 

Waiver  of  Defects.  —  See  infra,  VI. 

12.  United  States  V.  Walsh,  1  Abb. 
66,  Deady  281,  28  Fed.  Cas.  No.  16, 
United  States  V.  Griswohl,  5  Saw 
26  Fed.  Cas.  No.  15,206;  Palmer  V. 
Hussey,  59  N.  Y.  647,  affirming  65 
Barb.  278;  Crandall  v.  Jacob,  22  A  pp. 
Div.  400,  48  N.  Y.  Supp.  279;  Sanders 
v.  Siebert,  17  Jones  &  S.  (N.  Y.)  491. 
See  Hyde  v.  Hyde,  4  Conn.  117;  Merritt 
v.  Openheim,  9  La.  Ann.  54. 

But  averments  improperly  inserted  in 
the  complaint  and  forming  no  part  of 
the  cause  of  action  are  not  sufficient 
basis  for  an  order  of  arrest,  though 
showing  the  necessary  facts.  Such  facts 
must  be  made  to  appear  by  affidavit 
where  immaterial  to  the  cause  of  ac 
tion.  Atocha  v.  Garcia,  15  Abb.  Pr. 
(N.  Y.)  303. 

Conclusions  of  fact  contained  in  the 
complaint,  though  properly  pleaded 
therein,  are  not  a  sufficient  substitute 
for  the  evidentiary  facts  upon  which 
they  are  based  and  which  must  be  set 
forth  in  the  affidavit.  Brown  V.  Cole- 
man, 95  App.  Div.  545,  89  N.  Y.  Supp. 
427. 

Reference  to  the  complaint  may  be 

made  in  the  affidavit  for  the  purpose 
of  supplementing  the  latter.  Malo  V. 
Labelle,  2  L.  C.  Jur.  194.  See  Ex  parte 
Fkumoto,  120  Cal.  316,  318,  52  Pac. 
726,  declining  to  determine  whether 
Ligare  v.  California,  etc.  E.  Co.,  76  Cal. 
610,  18  Pac.  777,  overrules  McGilveryv. 
Morehead,  2  Cal.  607.  The  latter  case 
holds  that  the  affidavit  itself  must 
show  by  positive  averment  the  facts  re- 
lied upon,  and  that  a  reference  to  the 
complaint  or  other  paper  is  insufficient. 
See  Ammon  v.  Kellar,  21  Misc.  442,  47 
N.  Y.  Supp.  595. 

"Where  a  copy  of  the  complaint  is 
attached  to  the  affidavit  and  its  con- 
tents averred  to  be  true,  it  becomes  a 
part  of  the  affidavit.     Ex  parte  Howtiz, 
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2  Cal.  App.  752,  84  Pac.  229.  Bee  Am- 
mon v.  Kellar,  21  Misc.  142,  47  N.  Y. 
Supp.  595.  But  Incorporating  a  copy 
of  the  verified  complainl  into  the  affi- 
davil  with  the  statement  that  plain- 
tiff has  a  cause  of  action  as  appears 
from  such  complainl  does  qoI  amount 
to  an  averment  that  the  facts  Btated 
therein  are  true,  and  the  affidavit  is 
i  herefore      insufficient.        Peti  rson      v. 

t,  11  Cal.  App.  370,  L05  Pac.  135. 

An    unverified    complaint    cannot    bo 

considered.       National     Bank     v.     Jen- 

.   18  S.  < '.  372,  17  s.  I-:.  16.  Compare 

es   Rubber  Mfg.  Co.  r.  Mel 
111  App.  Div.  541,  '.'7   X.  V.  Supp.  942. 

Sufficiency  of  Complaint  as  Affidavit. 
Since  only  ultimate   facts  arc  properly 

i  in  the  complaint  it  may  be  to- 
tally insufficient  as  an  affidavit,  which 
is  recpiired  to  aver  the  evidentiary 
tacts.      Knickerbocker    L.    Ins.    Co.    v. 

Lne,  6  Abb.  Pr.  N.  8.  (X.  Y.)  9, 
29,  I-  Bow.  Pr.  201.  See  also  Conrad 
V.  Van  Buien  Cir.  Judge,  lit  Mich. 
492,    108    N.    W.    347,    and    infra,    933. 

tents  based  upon  information  and 
belief,  even  though  positively  male, 
will  not  support  an  arrest  where  the 
facts  upon  which  the  belief  is  based 
do  not  appear  (Penn  Oil  Co.  v.  Cohn, 
131  App.  Div.  929,  L16  X.  Y.  Supp.  124; 
Cole  v.  Core,  121  App.  Div.  632,  106  N. 
Y.  Supp.  306),  or  there  is  no  showing 
why  the  affidavit  of  the  informant  is 
not  produced.  Alber  v.  Harris,  126 
App.  Div.  504,  110  N.  Y.  Supp.  645. 

13.  MeButt  V.  Hirsch,  4  Abb.  Pr. 
(N.  Y.)  441,  on  his  examination  as  a 
judgment  debtor. 

14.  A  certificate  from  the  treasury 
department  in  such  form  as  to  be  ad- 
missible as  evidence  under  the  act  of 
Congress  and  showing  the  defendant's 
defalcation  was  used  as  a  substitute  for 
an  affidavit  in  Jackson  v.  Simonton,  4 
Cranch  C.  C.  12,  13  Fed.  Cas.  No.  7,146. 
But  see  United  States  v.  Smith,  5 
Cranch  C.  C.  184,  27  Fed.  Cas.  No. 
16,331,  in  which  the  treasurer's  cer- 
tificate showing  the  balance  due  from 
defendant  was  held  insufficient. 

15.  A  statute  providing  for  the  is- 
suance  of  a  warrant  if  "the   plaintiff 
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showing  may  be  made  by  affirmation  in  place  of  an  oath.13 
2.  By  Whom  Made. —  a.  Generaljfif^—  The  statutes  ordinarily  pro- 
vide  for  an  affidavit  by  the  plaintiff.17  though  in  some  jurisdictions 
they  permit  it  to  be  made  by  his  attorney  or  agent,18  or  by  some  third 
person  generally.19  In  the  absence  of  a  contrary  statute  a  third 
person  may  make  the  affidavit,  at  least  where  it  is  impossible  for 
plaintiff  to  do  so.20  And  a  statute  authorizing  arrest  upon  the  plain- 
tiff's affidavit  has  been  held  to  warrant  such  process  upon  the  affi- 
davit of  plaintiff's  agent.21  An  agent,  within  the  meaning  of  a 
statute  permitting  an  afiidavi'  by  him.  is  something  more  than  a 
mere  employe.22 

b.   Z\  itimonial  Compi  >>  «>  y  of  Affiant.  —  Except  where  an  affidavit 
on  information  and  belief  is  permissible,23  the  affiant  must  be  one 


shall    make    oath,"    etc.,    and     "shall 
Btate,    under   oath,"    etc.,    does   not    re- 
quire   a    •written    affidavit.      Outlaw    v. 
I 
li'  Johns.     N.    V.     422      ' 
Mi-rritt  v.  Openheim,  9   La.  Am 

16.  Painter   V.  Houston,  28   N.  J.  L. 
121. 

17.  Pauer    r.    Simon,    6    Bash 
51  i:  Morford  P.  Herrin,  3   D 

•y  v.  Ivins,  3  N.  J.  L.  \ 
One   of  two  or  more  joint  plaintiffs 
may   make   the   affidavit    <>n    behalf   of 
all.     (iorgorian   r.  Prood,   167   M;. 
44     N.    E.     1"  Swayne    r. 

Crammond,   i   T.    K.    176,    1" 
print         -  t    his    authority    to    do   t^'i 

must      !■<■     boI      f<  rl  h        I U 
Brosseau,  14   L.  C.  unless  the 

eircomstances  arc  Buch  that  it  will  be 
presumed,  as  in  an  action  for  conver- 
sion tit'  their  joint  property  (Deitz  v. 
."._'  Mich.  303),  or  in  ease 
they  are  partners.  Bourassa  V.  Bros- 
14   L.  C.   Rep.  23. 

By  Surviving  Partner.  —  See  Lenz  r. 
Kirachberg,  6  Brit.  Col. 

Where  plaintiff  sues  for  the  benefit 
of  another  he  may  make  the  affidavit 
as  the  hitter's  agent.  McWorter  r. 
Beid,  1   Bill  (S.  C.)  368. 

18.  Ala.  —  Ex  parte  Harlan.  30  Ala. 
563,  plaintiff's  wife.  Ark.  —  Sutton  p. 
Hays,  17  Ark.  462.  Ga.— Erek  v.  Odena, 
20  Ga.  579.  Me.— Lewiston  Co-op.  Soc. 
r.  Thorpe.  01  Me.  64,  39  Atl.  283. 
Eng.  —  Short    v.    Campbell.    3    Dowl.    P. 

57,  1  Gale  60.     Can McDonald  v. 

Thompson,    31    N.    Bruns.    574;     Upper 
Canada  Bank  r.  Alain,  5  L.  C.  Rep.  318. 

See  Kan.  —  Long  r.  Hubbard,  6  Kan. 
App.  878,  50  Pac.  968.    N.  Y.  —  Mosher 
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r.  People,  5  Barb.  575.  Can.  —  Halifax 
Bkg.  Co.  v.  Smith,  25  N.  Bruns.  610. 
But  see  Boston  Woven  Hose  Co.  t\ 
Penwick,  6  Quel Super.  487. 

Agent  of  Corporation.  —  See  infra,  p. 
930. 

19.  Cal.  —  In  n  Vinich,  86  Cal.  70, 
26  Par.  528.  Mass.  —  Gorgorian  p. 
Prood,  167  Mass.  31,  44  N.  E.  1069. 
Mich.  —  Dummer  r.  Xungesser,  107 
Mich.  481,  65  X.  \Y.  564;  Badger  r. 
.  39  Mich.  771.  Pa.  —  Hapgood 
Shoe  Co.  r.  Saupp,  7  Pa.  Super.  480. 
Can.  —  Kidd   r.  O'Connor,  43  U.  C.  Q. 

B.  ; 

See   Miller   v.   Wheaton,  2   Cranch   C. 

C.  41,  17  Fed.  Cas.  No.  9,595;  Royal 
Ins.  Co.  v.  Noble,  5  Abb.  Pr.  N.  S.  (N 
Y.)   54.  V     ' 

20.  Balliday  v.  Lawes,  3  Bing.  N.  C. 
Dowl.    P.   C.   636,   1   Jur.    151,   4 

Scott  4  7.-,,  32  E.  C.  L.  252;  Brown  V 
1  Chit.  161,  18  E.  C.  L.  56;  King 
V.  Lord  Turner,  1  Chit.  58,  18  E.  C.  L. 
30;  Tucker  r.  Francis,  4  Bing.  142,  13 
E.  C.  L.  3S0  (bankrupt  may  make  the 
affidavit  for  his  assignee);  Pieters  v. 
Luytjes,  1  B.  &  P.  1;  Short  v.  Camp- 
bell, 3  Dowl.  P.  C.  487. 

21.  Wilson  r.  Nettleton,  12  HI.  61. 
See  Treasurers  v.  Barksdale,  1  Hill  (S. 
C.)  272. 

Contra.  —  Ark.  —  Ex  parte  Hartley,  5 
Ark.  32  (the  plaintiff  alone  can  make 
the  required  affidavit  that  he  believes 
he  is  about  to  lose  his  debt).  Ky. — 
Morford  r.  Herrin,  3  Dana  602.  La. — 
Merritt  V.  Openheim,  9  La.  Ann.  54; 
Absolom   v.  Callum,  6  La.  Ann.  536. 

Compare  Halifax  Bkg.  Co.  V.  Smith, 
25   N.   Bruns.   610. 

22.  Bromley  v.  Joseph,  3  Whart. 
(Pa.)    10. 

23.  See  infra,  936. 
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who  would  be  competent  to  testify  at  a  trial  to  the  statements  made 
by  him.24  He  must  therefore  have  personal  knowledge  of  such 
facts.25  Plaintiff  must  procure  the  affidavits  of  third  persons  b 
necessary  facts  of  which  he  himself  is  not  personally  cognizant,2' 
and  to  which  he  could  not  testify  at  the  trial,"7  or  satisfactorily 
account  for  their  non-production.28 

c.  Mental  Capacity.  —  One  who  has  sufficient  mental   capacity  to 
testify  at  the  trial  is  competent  to  make  the  affidavit." 

d.  One  Since  Deceased.  —  An  affidavit  by  one  since  deceased  is  not 
sufficient  to  authorize  an  arrest.30 

e.  Corporation.  —  Where  a  corporation  plaintiff  desires  an  order 
of  arrest  the  requisite  affidavit  may  be  made  by  an  officer  of  the  cor- 


24.  Church  v.  Calhoun  Cir.  Judge, 
129  Mich.  126,  88  N.  W.  403,  holding 
insufficient  an  affidavit  by  plaint  ill 
that  defendant  had  so  negligently  per- 
formed a  surgical  operation  upon  plain 
tiff's  wife  as  to  cause  her  death,  on 
the  ground  that  affiant's  competency  as 
an  expert  witness  was  not  shown.  See 
also  Wilson  r.  Collins,  119  App.  Div. 
88,  103  N.  Y.  Supp.  1038.  Compare 
infra,  934. 

25.  Gardiner  r.  Wayne  Cir.  Judge, 
155  Mich.  414,  119  N.  W.  432;  Conrad 
v.  Van  Buren  Cir.  Judge,  144  Mich. 
492,  108  N.  W.  347. 

See  La.  —  Meeker's  Assignees  v. 
Meeker,  1  Mart.  (O.  S.)  68.  Mich. — 
Muir  v.  Wayne  Cir.  Judge,  151  Mich. 
117,  114  N.  W.  659.  N.  Y.  —  People 
v.  Snaith,  57  Hun  332,  10  N.  Y.  Supp. 
589. 

Conclusions  of  Affiant.  —  See  infra, 
934. 

Hearsay  Knowledge.  —  An  affidavit 
which  discloses  that  affiant's  knowledge 
is  hearsay  is  insufficient  (Cal.  —  Lav  r. 
Superior  Court,  11  Cal.  App.  558,  105 
Pac.  775.  Mich.  —  Moyle  v.  Houghton 
Cir.  Judge,  97  Mich.  636,  57  N.  W.  191. 
N.  Y.  — Price  v.  Levy,  93  App.  Div. 
274,  87  N.  Y.  Supp.  740;  Finlay  v. 
Castroverde,  68  Hun  59,  22  N.  Y.  Supp. 
716;  Bornstein  v.  Harding,  16  N.  Y. 
Supp.  91.  See  McKernan  v.  McDonald, 
27  N.  J.  L.  541),  although  he  claims  to 
have  personal  knowledge.  Harmon  v. 
Brotherson,  1  Denio  (N.  Y.)  537;  Hart 
v.  Grant,  8  S.  D.  248,  66  N.  W.  322. 

Where  the  necessary  facts  are  stated 
positively  the  affidavit  is  sufficient  if 
they  are  such  as  could  have  been 
known  to  affiant,  although  other  facts 
which  could  not  have  been  in  affiant's 
knowledge  are  also  so  stated.     Dummer 
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V.  Nin ig  iBser,    H)7    Mich.  \.    W. 

."lit.  Sec  also  Mich.  —  Paulua  v.  Grob- 
ben,  101  Mich.  42,  62  X.  W.  160.  N.  Y. 
Brooklyn  Daily  Union  P.  Hayward,  11 
Abb.  Pr.  (N.  8.)  235.  Eng.  —  Brown  V. 
Davis,  1  Chit.  L61,  L8  E.  C.  L.  56;  Pol- 
ler] r.  De  Sou/a,  1  Taunt.  154.  But 
see  Robinson  v.  Branch  *'ir.  Judge,  142 
Mich.  70,  105  N.  W.  25;  Stensrud  v. 
Delamater,  56  Mich.  ill.  22  N.  W.  272. 
Compan  Conrad  v,  Van  Buren  Cir. 
Judge,  114  Mich.  492,  108  N.  W.  347; 
Wriuht  V.  Hosmer,  119  Mich.  499,  78 
X.  W.  545. 

Admission  of  defendant  as  a  substi- 
tute for  persona]  knowledge.  See 
Ilirsh  r.  Van  der  Perren,  10  N.  Y.  Supp. 
-Hit,  and   infra,  '.'■■'.'. 

26.  Neves  v.  Costa,  5  Cal.  App.  .xiii, 
89  Pac.  865;  Gardiner  v.  Wayne  Cir. 
Judge,  155  Mich.  414,  119  N.  W.  132; 
Badger  v.  Reade,  39  Mich.  771;  Proc- 
tor v.  Prout,  17  Mich.  473.  But  see 
supra,  929. 

27.  Church  r.  Calhoun  Cir.  Judge, 
129  Mich.  126,  88  N.  W.  403,  because  he 
is   not   an   expert. 

28.  People  v.  Snaith,  57  Hun  332,  10 
N.  Y.  Supp.  589;  Martin  v.  Gross,  4 
N.  Y.  Supp.  337.  See  also  Rolker  v. 
Gonzalez,  25  App.  Div.  96,  48  N.  Y. 
Supp.  1015.  But  see  Cresswell  v.  Lov- 
ell,  8  T.  R.  418,  101  Eng.  Reprint  1465. 

29.  An  infant  of  ten  years  suing 
through  his  guardian  for  damages  for 
assault,  who  is  sufficiently  intelligent 
to  understand  the  nature  of  an  unpro- 
voked assault  upon  his  person  and  the 
nature  of  an  oath  and  the  consequences 
of  its  violation,  is  competent  to  testify 
and  therefore  competent  to  make  the 
affidavit.  Proweeder  v.  Lewis,  11  Misc. 
109,   31   N.   Y.   Supp.   996. 

30.  Mason   v.  Lambert,   3   Daly   (N. 
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poration  in  its  behalf.31  But  the  officer  must  be  one  with  sufficient 
knowledge  to  qualify  him  to  swear  to  the  requisite  facts.  - 

f  Public  Officer. -In  an  action  by  the  state,33  or  a  governmental 
subdivision  thereof,3*  a  public  officer  with  the  requisite  knowledge 
may  make  the  affidavit  on  its  behalf. 

3  When  Made.  —  An  affidavit  taken  a  considerable  period  before 
'  ni„.  of  ^  |  ■  arrest  is  insufficient;"  manifestly  Jwwever, 

some  time  may  necessarily  elapse  between  the  making  of  the  oath 
and  the  application  for  process,36  as  where  the  affidavit  is  made  in 
another  jurisdiction  or  country.37  Nor  is  it  any  objection  to  an 
affidavit  that  it  was  made  before  the  commencement  ot  the  suit. 

4  Where  Made  —There  are  no  limitations  upon  the  place  or 
country  in  which  the  affidavit  may  be  made.39  except  perhaps  those 
indirectlv  imposed  by  statutory  provisions  with  respect  to  the  man- 
ner in  which  or  the  persons  before  whom  the  affidavit  may  be  taken." 


V      250.  in  whieh  the  affidavit  was  by 
plaintifTs  testator. 

31.     Halifax  Bkg.  Co.  P.  Smith, 
Bruns.    610.      See     Luhr.  Co.  J. 

Ludlum,  69  Ohio  St.  311,  69  N.  E.  o62, 
100  Arn.  St.  B 

The  president  of  a  corporation  may 

make     the     affidavit.      Lewiaton    Co-op. 

Soc  V  Th„rPe.  91   Me.  64,  39  AfL  283; 

,     Iron    Co.    v.    Olsen,     IS     L.     ^. 

Jur.   29.  ,    v        ,   • 

The  treasurer  and  agent  of  the  plain- 
tiff corporation  may  make  the  affidavit. 
Costello  r.  Palmer,  20  App.  Cas.  (D.  C.) 

210 

"  32.     Halifax    Bkg.    Co.    P.    Smith,    25 

N    Bruns.  610;  Star  Kidney  Pad  Co.  v. 

v.    Bruns.    S3.     Compare 

ral    Bank    P.    Earle.  Bruns. 

liquidator  of  banking'  company. 
Reliance  upon  fraudulent  representa- 
tions may  be  sworn  to  by  the  treasurer 
of  a  plaintiff  corporation.  \  oorhees 
Rubber  Mfg.  Co.  P.  MeEwen,  111  App. 
Div.  541,  97  N.  V     3  '-'• 

33.  Cam.  r.  Fritz.  2  Miles  (Pa.)  336. 
Certificate  by. —  See 

34.  Fnritport  Tp.  P.  Cir.  Judge,  90 
Mich.  20,  51  N.  W.  109,  township. 

By  President  of  Village.  —  Robinson 
v.  Branch  Cir.  Judge,  142  Mich.  70,  105 
N\  W.  25. 

35  Pa.  —  Corrin  P.  Millington,  2 
Miles  267,  rear.  Vt.  —  Pike  P.  McMul- 
lin.  66  Vt.  121,  28  Atl.  S7fi.  sixty  days. 
Eng.  — Collier  r.  Hagoe,  2  Str.  12 ,0, 
93    En<».   Reprint    1174.   three   years. 

"also    Clark    P.   Kent    Cir.    Judge. 
.  84  N.  W.  629;   Adams  P. 
Brace,   1  Ohio  Dec.   (Reprint)    139. 


36.  Clark    P.    Kent    Cir.    Judge,    125 
Mich. 

37.  See   following  paragraph. 
33.     Hargreaves  p.  Hayes,  5  El.  &  Bl. 

272    24  L.  -J.  Q.  *  E.  C.  L.  272; 

King  P.  The  Queen,  14  Q.  B.  31,  3  Cox 
C.  C  561,  18  L.  J.  Q.  B.  253,  68  E.  C. 
L.  31;  Schletter  P.  Cohen,  7  Mees.  & 
W.    (Eng.)    389. 

39.  Walker  P.  Bamber,  8  Serg.  &  R. 
(Pa.)  61;  Drake  P.  Wentworth  (Hil.  T. 
.  Stevens  N.  Bruns.  Dig.  24.  See 
tj.  s.  —  Tavlor  r.  Knox,  1  Dall.  158,  1 
L  ed.  80.  N.  J.  —  Seidel  p.  Peschkaw, 
■■7  N.  J.  L.  427.  Eng.— Nesbit  P.  Pym, 
7  T.  R.  376,  note  (c),  101  Eng.  Reprint 
1029. 

In  Another  County.— Francis  r.  How- 
ard,  115   Mass.  236. 

In  Another  Province.  —  Hess  p.  Law- 
rence, 30  N.  Bruns.  427.  See  Caverhill 
p.  Frigon,  9  Quebec  Super.  539. 

40.  Bramhall  r.  Seavey,  28  Me.  45, 
holding  that  the  statute  providing  for 
davit  taken  before  a  justice  of 
the  peace  meant  a  justice  of  the  peace 
in  Maine,  and  that  an  affidavit  made 
in  Ma«achusetts  or  any  other  state 
or  country  was  insufficient.  See  al30 
Reid  P.  Brummitt,  1  Brev.  (S.  C.)  16. 
But  see  dictum  in  Spragella  f.  Bruno, 
1  Mill  (S.  C.)  280,  that  such  an  affi- 
davit authenticated  by  another  affi- 
davit made  within  the  state,  or  in  the 
manner  provided  by  the  act  of  con- 
gress for  authenticating  public  records 
and  documents  of  a  sister  state,  would 
be  sufficient.  This  case  held  that  a 
foreign  notary's  certificate  alone  as  to 
the  oath  before  him  was  insufficient. 
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Statutes  may  expressly  provide  for  the  taking  of  the  affidavit  in 
another  state.41 

5.  By  Whom  Taken.  —  a.  Generally.  —  Where  the  statute  speci- 
fies the  officer  before  whom  the  oath  or  affidavit  may  he  taken,  its 
provisions  must  be  followed;42  otherwise,  however,  the  affidavit  may 
be  made  before  any  person  legally  entitled  to  take  affidavits.45  A 
general  statute  regulating  authority  to  take  affidavits  applies  to 
affidavits  for  arrest,  although  there  be  a  special  statute  applicable 
thereto.44  The  federal  courts  are  not  bound  absolutely  by  the  state 
practice  in  the  matter  of  who  may  take  affidavit.45 

b.  Plaintiff's  Attorney.  —  The  affidavit  may  be  taken  before  the 
plaintiff's  attorney  otherwise  competent,46  unless  he  is  disqualified 
by  a  general  rule  precluding  the  taking  of  an  affidavit  before  the 
attorney  in  the  suit  ;47  and  even  where  such  rule  obtains  it  does  not 


41.  See  Harris  v.  Durkee,  50  N.  T. 
Super.  202;  Bowen  v.  Stilwell,  9  N.  Y. 
Civ.   Proc.   277. 

42.  Williams  v.  Raitze,  7  Ohio  N.  P. 
614,  8  Ohio  Dec.  695;  State  V.  West- 
coat,  2  Brev.  (S.  C.)  431  (the  clerk  of 
the  district  court  cannot  take  the  affi- 
davit because  the  statute  does  not 
authorize  him  to).  See  Sugar  v.  Davis, 
13   Ga.  462. 

Where  the  statute  provides  that  the 
justice  or  commissioner  before  whom  the 
proof  is  made  shall  make  the  order  of 
arrest,  the  affidavit  does  not  become 
proof  until  used  and  may  therefore  be 
taken  before  any  legally  competent  per- 
son. Seidel  v.  Peschkaw,  27  N.  J.  L. 
427. 

A  United  States  consul  is  a  "repre- 
sentative" of  the  United  States  with- 
in the  meaning  of  a  statute  authorizing 
certain  named  and  "other  representa- 
tives" to  take  the  affidavit.  Seidel  v. 
Peschkaw,  27  N.  J.  L.  427. 

43.  See  the  title  "Affidavits  of 
Merits  and  Defense,"  and  also  Wykoff 
v.  Taylor,  2  Stew.  &  P.  (Ala.)  105,' 106; 
Waterbury  v.  Nixon,  18  N.  Bruns.  373; 
Coverhill  v.  Frigon,  9  Quebec  Super. 
539    (judge  of  another  district). 

Where  the  statute  requires  an  affi- 
davit before  some  judge  or  justice  of 
the  peace,  the  affidavit  may  be  taken 
before  any  justice  of  the  peace  though 
the  case  is  one  not  within  the  juris- 
diction. Wykoff  v.  Taylor,  2  Stew.  & 
P.   (Ala.)    105. 

By  Foreign  Magistrate.  —  See  supra, 
931,  and  also  Walker  v.  Bamber,  8 
Serg.  &  R.  (Pa.)  61  (before  justice 
of  peace  in  England  whose  authority 
was  authenticated  by  the  certificate  of 
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a  notary  public)  ;  Drake  v.  Wentworth 
(Hil.  T.  L834),  Stevens  N.  Bru.is.  Dig. 
24  (authenticated  by  certificate  of 
British    consul). 

Commissioner  for  state  in  a  foreign 
state.     Sugar    V.    Davis,    13    Ga.   462. 

44.  Sugar  r.   Davis,   13   Ga.   462. 
Although    the   statute    provides    that 

the  oath  shall  be  taken  and  certified 
before  a  justice  of  the  peace,  it  may 
nevertheless  be  taken  before  a  notary 
public  if  another  statute  gives  no- 
taries public  authority  to  administer 
oaths  in  all  cases  where  a  justice  of 
the  peace  can  act;  and  this  is  true 
even  though  there  has  been  a  general 
revision  of  the  laws  since  such  stat- 
utes were  enacted.  Duncan  v.  Grant, 
86  Me.   212,   29   Atl.   987. 

45.  In  Federal  Courts.  —  An  act  of 
congress  adopting  the  state  practice 
with  reference  to  arrest  requires  only 
a  substantial  adherence  to  that  prac- 
tice, and  a  United  States  commis- 
sioner may  therefore  take  the  required 
affidavit  although  the  state  statute 
provides  that  it  shall  be  taken  by  a 
judge  or  clerk  of  the  state  court"  or 
by  a  justice  of  the  peace.  Fulton  v. 
Gilmore,  2  Flipp.  260,  9  Fed.  Cas.  No. 
5,154.     See  supra,  926. 

46.  McLean  v.  Weeks,  61  Me.  277. 

47.  See  the  title  "Affidavits  of 
Merits  and  Defense,"  and  also  Adams 
v.   Mills,   3    How.    Pr.    (N.   Y.j    219. 

In  McManus  v.  AVells,  29  N.  Bruns. 
449,  it  is  held  that  the  English  rule 
disqualifying  attorneys  does  not  apply 
to  affidavits  to  hold"  to  bail  and  that 
the  exception  is  not  limited  to  cases 
where  no  action  has  been  commenced. 
See    also    Brett   v.    Smith,    1    Ont.    Pr. 
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apply  if  the  affidavit  is  taken  before  the  commencement  of  the  suit.48 
6.  Form  and  Contents.  —  a.  Generally.  —  As  to  the  caption,  venue 
and  jurat  the  affidavit  should  follow  the  form  of  affidavits  gen- 
erally.49 Under  some  circumstances  and  in  some  jurisdictions  it  is 
not  essential  that  it  be  entitled  in  the  court50  or  cause51  or  show  the 
town  or  county  in  which  it  was  taken,52  and  it  has  been  held  that 
an  affidavit  entitled  in  a  cause  which  has  not  been  commenced  is 
invalid.53 

b.  Authority  of  Person  Before  Whom  Taken.  —  The  authority  of 
the  person  before  whom  the  affidavit  is  taken  should  appear,54  either 
through  his  official  signature,  title  or  seal,55  or  by  means  of  the  cer- 
tificate of  another  officer  or  officers.56  The  deficiency  of  the  affidavit 
in  this  respect  is  jurisdictional.57 

c.  Form  of  Averments. —  (I.)  Generally.  — Unless  the  affidavit  is 
made  upon  information  and  belief 5S  its  averments  should  be  positive, 
and  not  by  way  of  reference59  (as  appears  by  a  bill  of  exchange,  etc.), 


309.     But   see  Burger  r.  Beamer,  3  IT. 
C.    Q.   B.    179. 

48.  Adams   V.  Mills,  3  How.  Pr.   (N. 
219. 

49.  See  the  title  "Affidavits  of 
Merits  and  Defense." 

50.  Peltiei  i.  Washington  Bkg.  Co., 
14  X.  J.  L.  -  ng  English 
practice  i;    K<                      Canal   Co.   r. 

:    T.    B.   451,    101   Eng.    Reprint 
L071;    [Jrqnhart    P.  -    Dowl.    P. 

C.  17.  See  also  Bland  V.  Drake,  1 
(hit.  165,  18  E.  C.  L.  .r)7;  Darner  r. 
Busby,  5  Out.  Pr.  356;  Molloy  P.  Shaw, 
5  Ont.  Pr.  260;  Ellerby  P.  Walton,  2 
Ont.  Pr.  147.  But  see  Hargreaves  p. 
8,  5  El.  &  Bl.  272,  85  E.  C.  L. 
Moiling  P.  Poland.  3  Maule  & 
Selw  157,  105  Eng.  Beprint  570;  All- 
man   r.   Kensel,  3  Ont.   Pr.   110. 

51.  Hatch  t.  Saunders,  66  Mich. 
181,  33  X.  W.  178  (there  being  no 
cause  ['ending,  the  affidavit  being  the 
basis  ujon  which  to  commence  suit  i  ; 
Darner  r.  Busby,  5  Ont.  Pr.  356.  But 
Bee    Brown    P.    Palmer.    3    U.    C.    Q.   B. 

holding    the    contrary    where    the 
cause   is   pending  when  the  affidavit   is 
jo    Hargreaves   P.   Haves, 
5    El.    &    Bl.    272,    85    E.    C.    L.    272. 
Compare  G  Colcleagh,   1   Rob.   & 

J.    Ont.    Dig.    102. 

Where  no  cause  is  pending  it  is  im- 
proper to  entitle  the  affidavit  in  a 
cause.  Parker  r.  Ogden,  2  X.  J.  L. 
136.  But  see  Hargreaves  P.  Haves, 
5  El.  &  Bl.  272.  85  E.  C.  L.  272,  hold- 
ing the   title  mere   surplusage. 

52.  Peltier  P.  Washington  Bkg.  Co., 
1  \  X.  J.  L.  257.  in  which  the  venue 
appeared  as  "New  Jersey,  ss." 


53.  Pindar  r.  Black,  4  How.  Pr 
( '  X.  Y.)  95  (the  rule  has  been  changed 
by  the  statute  which  provides  that  de- 
fects which  do  not  affect  the  substan- 
tial rights  of  the  adverse  party  shall 
be  disregarded) ;  Green  v.  Redshaw,  1 
B.  &  P.  (Eng.)  227;  Hollis  v.  Bran- 
don,  1   B.   &   P.   (Eng.)   36. 

54.  Robinson  v.  Cooper,  62  Misc. 
517,  115  X.  Y.  Supp.  599  (notary  act- 
ing outside  countvj  ;  Howard  v.  Brown, 
4   Bing.   393,   15  E.   C.  L.   13. 

55.  See  the  title  "Affidavits  Of 
Merits  and  Defense,"  and  also  Mont- 
gomery  f.   Lyster,  8  Quebec  375. 

Signing  himself  "a  Commr."  suffi- 
ciently shows  that  he  is  a  commis- 
sioner.     Pawson     p.    Hall,    1    Ont.    Pr. 

56.  As  in  the  case  of  an  affidavit 
before  a  foreign  officer.  See  supra, 
932,  and  Marks  v.  Goetchius,  60  Misc. 
143,  112  X.  Y.  Supp.  1009;  Harris  V. 
Durkee,  50  N.  Y.  Super.  202;  Bowen  v. 
Stilwell,  9   X.   Y.  Civ.  Proc.  277. 

57.  Robinson  v.  Cooper,  62  Misc. 
517,  115  X.  Y.  Supp.  599;  Harris  r. 
Durkee,  50  X.  Y.  Super.  202  (lack  of 
authentication  of  foreign  notary's 
authority).  See  also  Marks  v.  Goetch- 
ius, 60  Misc.  143,  112  N.  Y.  Supp. 
1009;  Bowen  v.  Stilwell,  9  N.  Y.  Civ 
Proc.   277. 

58.  When  Made  on  Information 
and  Belief.  —  See  infra,  936. 

59.  U.  S.  — Wright  v.  Cogswell,  1 
McLean  471,  30  Fed.  Cas.  Xo.  18,074. 
Ind.  —  Lewis  p.  Brackenridge,  1  Blackf. 
112.     Eng.— Bright  v.  Purrier,  3  Burr. 
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or  recital,00  and  the  essentia]  facts  upon  which  the  order  is  to  be 
granted  should  nol  be  l<'Tt  a  matter  of  mere  inference91  or  argument.98 
The  affidavil  should  be  in  such  form  thai  it  would,  it"  false,  Bustain  a 
charge  of  perjury 

(II.)  Evidentiary  Competency. —  (A.)  Generally. — Facts  and  not  con- 
clusions musl  !"•  stated  in  tin-  affidavit.9*  Statements  of  tact  therein 
should   lie  made  in  a   manner  in   which  they  might   law  fully  be  testi- 


1687,  !»7  Eng.  Reprint  1047;  Jennings 
v.  Martin,  3  Burr.  1117,  97  Eng.  Re- 
print   920. 

What    Is    Positive    Statement.  —  An 
avermenl    thai    the   amount    of   a    debt 
is    "about    four    h u ml rt-il    dollar 
not   sufficient.      Vankirk    /'.   Staal 
N.  J.   L.    121.     But   an   averment    that 
deponent  is  about   to  commence  an  ac- 
tion   against    one    B    ''tor    that"    the 
said    B,   etc.,  continuing   with    ;i   state- 
ment of  the  facts,  is  a  direct  a  ad  po  i 
tive   statement,    while   the    use   of   the 
words  "lor  that  whereaB,"  etc.,  would 
make    the    statement    a    mere    n 
Benson    r.    Herbert,    25     X.    .1.     I.      L66, 
and  the  expression   "as   deponent    has 
since     learned,"     following     a     direel 
averment  of  the  falsity  ei'  certa 

resentations  does  not  make  the  aver- 
ment one  on  information  and  belief 
(Cummings  /'.  Woolley,  Hi  Abb,  Pr. 
[N.  Y.]  297?!.  But  see  Gardiner  r. 
Wayne  Cir.  Judge,  L55  Mich,  lit,  11'.' 
N.  W.  432);  neither  does  the  state- 
ment, at  end  of  positive  affidavit, 
"that  the  foregoing  facts  are  true 
to  the  best  of  my  knowledge  and  be- 
lief" make  the  affidavit  insufficient 
as  one  upon  information  and  belief, 
at  least  where  it  appears  that  the 
facts  are  such  as  ought  to  be  ; 
to  affiant,  and  the  defendant, 
opportunity,  has  not  denied 
Brooklyn  Daily  Union  V.  Hayward,  11 
Abb.  Pr.  N.  S.  (N.  Y.)  235.  Com- 
pare Nevins  v.  Merrie,  2  Whart.  (Pa.) 
499;  Diehl  v.  Perie,  2  Miles  (Pa.) 
47;  Bland  v.  Drake,  1  Chit.  165,  18 
E.   C.    L.   57. 

"As  Appears."  — An  averment  of 
indebtedness  "as  appears"  from  a  spec- 
ified writing  or  record  is  ordinarily 
insufficient.     See  infra,  94S. 

Reference  to  Writings.  —  See  infra, 
941,  953. 

Reference  to  Public  Records.  —  See 
Robinson  v.  Branch  Cir.  Judge,  142 
Mich.  70,  105  N.  W.  25;  Com.  v.  Fritz, 
2   Miles   (Pa.)    336. 
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Reference  to  Account.  —  See  infra, 
948. 

Reference  to  Complaint.  —  See  supra, 
927. 

60.  Ind.  —  Lewis    r.    Brackcnridge,    1 
Blackf.     Hi'.     Mich.  —  In    re     Lei 
Mich.  629,    14   N.    W.  <;s;i.     N.  J.— Ben- 
--"II  i .  Bennet  1 ,  25  N.  .1.  L.   166. 

But  a  description  of  deponent  thus, 
''l.  A.  r..,  one  "i  the  official  liquidators 
of  tin-  Hank  of,''  etc.,  "in  liquidation, 
make    oath    and  •  '<•.,    i^    part    of 

the  oath  and  a  sufficient  allegation  of 
the  fa.)  recited.  Central  Bank  v. 
Earle,  -^  N.  Brans.  i::;. 

61.  Ind.  —  Lewis  c.   Brackenridge,  l 
[    L12.    N.  Y.  —  Price  v.  Levy,  ;':; 

App.  Div.  274,  ^7  N.  Y.  Supp.  740;  Sat- 
V.    Lynch,    6    Mill    228.      Eng. — 
Hell    r.    Thrnpp,    1    Chit.    331,    18    E.    C. 
1..  99. 

62.  Snvre  v.  Williams,  29  N.  Bruns. 
531. 

Compared  With  Attachment.  —  As 
great  a  degree  of  strictness  with  re- 
to  the  affidavit  is  required  in  case 
of  arresl  &g  jM  case  of  an  attachment. 
Amnion  r.  Kellar,  21  Misc.  II-.  17  N. 
Y.  Supp.  195.  And  see  Gillett  V.  Thie- 
bold,  9  Kan.  292,  holding  that  a  great- 
er degree  of  particularity  is   required. 

63.  Peterson  r.  Nesbitt,  11  Cal.  App. 
370,  105  Pac.  135. 

64.  Cal.  —  Ex  parte  Fkumoto,  120 
Cal.  .116,  52  Pac.  726.  Mich.  —  Hackett 
V.  dudge  of  Wayne  Cir.,  36  Mich.  334; 
People  17.  McAllister,  19  Mich.  215. 
N.  J.  —  McGrath  r.  Riley,  47  Atl.  58, 
that  defendant  "fraudulently  con- 
tracted" the  debt — a  conclusion.  N. 
Y.  —  Diad  r.  Shibley,  49  Misc.  315,  99 
X.  Y.  Supp.  188;  Loder  v.  Phelps,  13 
Wend.  46;  Wells  r.  Sisson,  14  Hun  267; 
Dreyfus  v.  Otis,  54  How.  Pr.  405.  Ohio. 
Messenger  v.  Lockwood,  1  Ohio  Dec. 
(Reprint)  433;  Clark  v.  Pullman,  1 
Ohio  Dec.  (Reprint)  135.  Pa. —  Phila- 
delphia Coal  Co.  v.  Huntzinger,  12 
Phila.    544,   6   W.   N.   C.   300.     Eng.— 
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fied  to  upon  a  trial/5  and  not  as  they  would  be  alleged  in  a  plead- 


Jacks  v.  Pemberton,  5  T.  R.  552,  101 
Beprint  309.  Can.  —  Demill  v. 
Easterbrook,  10  U.  C.  h.  J.  246;  War- 
ren  V.  Morgan,  9  L.  C.  Rep.  305. 

See  infra,  944. 

The  reason  for  this  rule  is   that    the 

or  officer  to  whom  the  affidavit  is 

I         nted   may   have  the   facts   so  that 

bo  exercise   his  judgment    intelligently. 

Hackett  v.  Wayne  <ir.  Judge,  30  Mich. 

Conclusions  from  examination  of  doc- 
uments iu  affiant  't  ion,  insuffi- 
cient. Thompson  V.  Best,  4  N.  Y.  Bupp. 
See  also  Burns  v.  Boland,  70  App. 
Div.  555,  75  N.  V.  Bupp,  700,  and  infra, 
939. 

Th©   facts   justifying   affiant's  belief 
in  the  fraudulent   intent  or  purpi 
the  defendant  musl  oi 

inruck,  14  Ohio  St.  214;  Adams  v. 
Mill-,  3    How.    I'r.    (N.   V.)   219    (intent 
to  depart).     If  no  such   facts   ar< 
forth  the  order  of  arresl   Ls  illegs 
void,  but  if  boi  '  ated  which 

to   indue 
belief,  although  they  may  be  Blight  and 
inconclusive,    they    will    support    I 
der  until  it  is  r  Spice  v. 

ruck,    14  Ohio  St.   214.      See  also  Neb.— 

trfe  Davis,  17   Neb.   136,  23  N.  W. 

N.    Y.  —  Matter    of     Faulkner,     4 
Hill  598.     Ore.  —  Barton  !>.  Saunders,  16 

51,   16   Pac.   921,   8   Am.   Si 
261,    holding   that    the   averment    of    a 
legal    i  01  elusion    renders    the    order    o: 
le   and    not    void. 
An  averment  of  fraudulent  intent  in 
•il   terms   is  ii  '■  the   facts 

showing    such    an    intent    must    be     set 
parti    Fkumoto,  120  Cal.  316, 
...  726.  Vinich,  86 

Cal.  70,  26  Pac.  528. 

The  facts  and  circumstances  consti- 
tuting the  basis  of  affiant's  belief  that 
defendant     is     fraudulently     concealing 
be    set    forth.     Mosher    v. 
Barb.  (N.  V. 
Facts  showing  fraud  must  bo  averred 
where    fraud    is    relied    upon.       Del. — 
I       .  Colvin,  1   Marv.  106,  27  Atl. 
N.  J.  —  Truax  v.  Penn.  R.  Co.,  56 
.    L.    277,    27    Atl.    L063.     N.   Y. — 
Harrisburg  Pipe-Bending  Co.   o.   Welsh, 
pp.  Div.  515,  50  N.  Y.  Supp.  299; 
r.   Lynch,   G   Hill  228. 
For    Value.  —  A    statement    that      a 
check  was  received  and  accepted  "for 


value"  is  a  mere  conclusion  and  in- 
ent.  Brown  v.  Coleman,  95  App. 
Div.  545,  89  N.  Y.  Supp.  427. 

As  to  Conversion.  —  Bryan  v.  Cong- 
don,  54  Kan.  109,  37  Pac.  1009;  Arnold 
v.  Thomas,  1  How.  Pr.  (N.  Y.)  246. 
See  Wandelt  V.  Burnett,  22  Misc.  315, 
4!i   X.   Y.  Supp.  109. 

Indebtedness.  —  Conclusions  as  to, 
See  infra,  94S. 

"Probable  cause"  for  arrest  is  not 
Bhown  by  an  affidavit  which  states 
merely  affiant's  general  legal  conclu- 
sions. Meddaugh  v.  Williams,  48  Mich. 
172,  12  N.  \V.  34. 

Value.  —  Gordon  v.  Fox,  11  N.  Y. 
p.  5. 

Where  a  statement  or  admission  of 
the  defendant  is  the  alleged  basis  of 
affiant's  knowledge  or  belief,  defend- 
i  I  not  affiant's  conclu- 
sions as  to  them  must  be  set  forth. 
Holland  Coffee  Co.  v.  Johnson,  38  Misc. 
:;  X.  Y.  Supp.  247;  Campbell  v. 
rmick,  1  How.  Pr.  (N.  V.)  251. 
■  dcGrath  v.  Riley  (N.  J.),  47 
Atl.  ■ 

Following  Words  of  Statute.  —  See 
infra,  955. 

65.  McGrath  v.  Riley  (N.  J.),  47 
Atl.  58  (a  statement  that  defendant 
"assured  deponent  that  the  premises 
free  and  clear  of  all  incum- 
brances," that  the  money  in  question. 
paid  upon  that  "assurance,"  is  a 
mere  conclusion;  the  conversations 
should  be  set  forth) ;  Truax  V.  Penn- 
sylvania R.  Co.,  56  N.  J.  L.  277,  27  Atl. 
See  also  Cal.  —  Neves  v.  Costa, 
App.  Ill,  89  Pac.  860.  N.  J. — 
Painter  v.  Houston,  28  N.  J.  L.  121; 
McKernan  v.  McDonald,  27  N.  J.  L. 
541.  N.  Y.  —  Markey  v.  Diamond,  1 
Misc.  97,  20  X.  Y.  Supp.  847;  In  re 
Vanamee,  8  X.  Y.  Supp.  219  (where 
statute  required  an  affidavit  or  other 
"competent  proof").  But  see  Lipp- 
man  V.  Petersburg}),  10  Abb.  Pr.  254 
(holding  an  averment  that  the  money 
obtained  from  plaintiff,  a  married 
woman,  was  her  separate  property,  was 
sufficient  without  setting  out  the  facts 
upon  which  the  conclusion  was  arrived 
at);  Crandall  v.  Bryan,  5  Abb.  Pr.  162, 
15   How.  I'r.  48. 

Where  Based  Upon  Documents. — 
See  infra,  941. 
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ing.60  And  it  has  been  held  that  it  must  appear  that  affiant  would 
be  competent  to  testify  to  the  facts  stated.' 

A  claim  of  damages  in  a  given  sum  is  not  sufficient,  bul  the  lads 
upon  which  the  claim  rests  must  be  set  forth."  But  it  is  not  essen- 
tial, however,  that  the  damages  be  particularized,09  or  if  they  be  un- 
liquidated that  the  precise  amount  be  stated.70 

(B.)  Information-  and  Belief.—  In  the  absence  of  express  statutory 
authority,  an  affidavit  upon  information  and  belief  is  insufficient, 
since  it  is  not  legal  evidence  of  the  facts  stated.71    This  is  to  be  dis- 


66.     Brown     r.     Coleman,    95     N.     V. 
Supp.  545,  89  N.    V.  Supp.    127,  i 
tiary  facts  must  be  stated. 

"The  affidavit   upon    which   a   person 
is    held    to    bail    must    be    of    th< 
legal  quality,  as  evidence,  as  would  be 
required    at    the    trial    to    establish    the 
facts  set  up  or  relied  on   for  cause  of 
arrest.     .     .     .      What    would     be    quite 
sufficient  in  a  pleading  would,  in  must 
instances,  be  entirely  insufficient   in  an 
affidavit  to  hold  to  bail.    The  reason  is 
obvious.     In   pleading  the   evidi 
not  required   to   be   Bet    forth.      I 
arrest  can  be   made  excepl    upon  sworu 
evidence     of      facts."       Sheridan      v. 
Briggs,    53    .Mich.    569,    19    N.    W.    Ism, 
approved  in  Conrad   v.    Van   Buren  Cir. 
Judge,   144   Mich.  492,   108  N.  ^ 
See   also   Knickerbocker   L.   Ins.   Co.   v. 
Ecclesine,  6  Abb.  Pr.  N.  S.    (N.    V.)   9, 
29,  42  How.  Pr.  201.     But  see  Crandall 
v.  Jacob,   22   App.   Div.   400,    Is    N.    V. 
Supp.  279  (where  the  court  says,  "it  is 
not  essential  to  obtain  an  order  of  ar- 
rest   that    the    facts    should    be    stated 
with   such    definite    accuracy   as    is     re- 
quired  in   a   pleading.     It  is   sut 
to  inform  the  court   of  the  facts,   and 
set  in  motion  the  judicial  function,  to 
find  whether  the  case  is  one  where  an 
order  of  arrest  is  a  proper  provisional 
remedy,  independent  of  the  question  of 
the   final   result   of    a    trial,    provided, 
however,  that   the   court   must   be   con- 
vinced   that    a   'sufficient   cause   of    ac- 
tion exists'  ");  Luhrig  Coal  Co.  v.  Lud- 
lum,  69  Ohio  St.  311,  69  N.  E.  562,  100 
Am.  St.  Rep.  675.     See  also  Benson  v. 
Bennett,  25  N.  J.   L.   166,  169    (distin- 
guishing cases  of  holding  to  bail  in  ac- 
tions ex    contractu    upon    the    ex  parte 
affidavit    of   plaintiff,    and    those    cases 
in    which    bail    is   ordered   by   a   judge, 
less  strictness  in  matters  of  form   and 
of  substance  being  required  in  the  lat- 
ter);  Coppin   v.  Potter,  10  Bing.  441,  4 
Moo.  &  S.  272,  25  E.  C.  L.  190. 
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67.  Church  v.  Calhoun  Cir.  dud-.', 
129  Mich.  L26,  ss  n.  w.  m.;.  >,.,.  more 
fully  supra,  929. 

68.  Subbard  v.  Richardson,  .">l  App. 
Div.  520,  52  N.  V.  Supp.  35;  Pontingen 
i .  Williams,  j   Browne  I  Pa.  |   206 

also  Young  v.  Palmer,  2  Crancfa  C.  C. 
■■•.   18,170;   Barnes  v. 

98   App.    Div.    \{  90  N.  Y.  Supp. 

trover— val >i  converted  chat- 
tels must  I  ■  pare  <  Irandall 
v.   Jacob,   22   App.   Div.   400,  48   N.  Y. 

279. 

Cummer  v.  Mover,  57  Mich.  375, 
24   X.   W.   no. 

70.  Charles  V.  Holmes,  1  I'.rowne 
I  Pa.)  297;  Pontingen  v.  Williams,  1 
Browm  206.  But  see  Young  p. 
Palmer,  2  Cranch  C.  C.  625,  :i0  Fed. 
Cas.  No.  18,170;  Mecklin  r.  Caldwell,  1 
Cranch  C.  C.  400,  L6  Fed.  Cas.  Xo.  9,388. 

71.  U.  S.  — Wright  r.  Cogswell,  1 
McLean  471,  30  Fed.  Cas.  Xo.  18,074. 
Iud.  —  Lewis  c.  Brackenridge,  1  Blackf. 
111'.  Mich.  —  Maxwell  v.  Deens,  46 
Mich.  35,  8  X.  W.  561;  Badger  r. 
Reade,  39  Mich.  771;  Brown  v.  Kelley, 
20  Mich.  27.  N.  Y.  —  Broadhead  i;. 
McConnell,  3  Barb.  175;  Satow  v.  Reis- 
enberger,  25  How.  Pr.  164;  Seely  v. 
Crosby,  2  How.  Pr.  230.  N.  D.  —  Kaep- 
pler  v.  Red  River  Val.  Xat.  Bank,  8  N. 
D.  406,  79  X.  W.  869.  Ohio.  —  Penrose 
v.  Evans,  Tapp.  172.  Pa.  —  Young  r. 
Corder,  2  Miles  155;  Towers  v.  Kings- 
ton, 1  Browne  33.  Eng.  —  Claphamson 
V.  Bowman,  2  Str.  1226,  93  Eng.  Re- 
print 1147.  Can.  —  Sayre  v.  "Williams, 
29   N.   Bruns.    531. 

See  Mich.  —  Marble  v.  Curran,  63 
Mich.  283,  29  X.  W.  725;  People  V. 
Judge  of  Wayne  Cir.,  36  Mich.  334. 
N-  Y.  —  People  v.  Snaith,  57  Hun  332, 
10  N.  Y.  Supp.  589;  Satterlee  V.  Lynch, 
6  Hill  228.  Eng.  —  Halliday  v.  Lawes, 
4  Scott  354,  1  Jur.  151,  32  E.  C.  L.  252. 

But  see  Crandall  v.  Brvan,  5  Abb.  Pr 
(X.  Y.)    162,  15  How.  Pr.  48   (holding 
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tinjmished  from  an  affidavit  of  plaintiff's  belief,  which  is  itself  some- 
times  made  by  the  statute  a  material  fact."  In  some  cases  it  has  been 
held  that  certain  matters,"  as  those  which  of  necessity  cannot  be 
within  the  personal  knowledge  of  the  plaintiff,-  may  be  averred  on 
information  and  belief.    But  even  in  such  cases  the  tacts  upon  which 


that  in  some  cases,  where  the  source 
of  information  is  stated,  some  of  the 
material  fans  may  be  un  information 
and  belief  owing  to  the  difficulty  of 
obtaining  other  evidence  within  the 
requisite     tin*  I     *•     Dr"ke>     l 

Chit.  165,  lb  E.  C.  L.  57. 

The  cause  of  action   must  be   sworn 
to    positively.      Nevins     v.    Meme,    2 

Wharl  3  11,rwl£   ,- 

Ann.  261;  Sayre  P.  Wil- 

N.  Bruns. 

As   to    the    Indebtedness.  —  U.    ■.—■ 

Smith   v.   Watson,   l   Cranch  C.  U  oil, 

22  Fed.  -  •1-i'   •l"11>'/";  *an" 

kin,  '  I*\C*& 

N0    7,440.     La.  — Herwig  v.  Beach,  15 
La.  N.    Y.-WlntkM-k     V. 

Ruth,   10   Barb.   78,   5   How.   l'r.   143. 
But  see   Nevina  v.  Merrie,  2  Whart. 

id   infra,  948. 
When   Is    Affidavit    on    Information 
and    Belief.—  -  '•    ',;:;    lin<1    l"" 

fra,  I  .    I 

72.     See    infra,   939,  957,    and   Mich. 
r.  Wayne  Cir.  Judge,  154  Mich. 
59]     11-   N.   W.  369,  belief   in   right   to 
ore  than  one  hundred  dollars. 
Ohio.  — Luhrig  '•  Ludlum,    69 

Bt.  311,  69  N-  E.  562,  100  A 

|  McCallum   V.  Perkins, 

16  N.  Brans. 

Where   the    statute    prescribing    the 
mode  of  requiring  special  bail  requires 
an  affidavit  that  plaintiff  believes  the 
defendant    is    about    to   leave   the   state, 
vit    must    be     made     by     the 
plaintiff  as  to  his  belief  and  not  by  his 
agent.      Morford    r.     llerrin,     3     Dana 
See  also  Ex  parte  Hartley, 
.   32.      Compare  Halifax   Bkg.  Co. 
X.     Bruns.     (Can.)     610, 
plaintiff's    purpose    not     to    harass     de- 
fendant. 

73.     Matoon     V.     Eder,     6     Cal.     57 
(fraud);    Paige    v.   Price,   78    X.  C.   10, 
r  'B    fraudulent    disposition    of 
Bee    Matter    of   Faulkner,   4 
Hill      N".    V.      598,    absconding   or    con- 
diment of  debtor. 
The  amount  of  the  indebtedness  or 


the  value  of  the  property  taken  or  de- 
tained, or  the  damages  sustained,  may 
be  set  forth  to  the  best  of  the  depo- 
nent's knowledge  and  belief.  Xevins 
V.  Merrie,  2   Whart.   (Pa.)   499. 

Slander. — The  speaking  of  the  words 
may  be  averred  on  information  and  be- 
the  damage  is  positively  stated. 
Stettinius    r.    Orme,    4    Cranch    34l 

.     Contra,  Graham  v. 
Cass  Cir.  Judge,   1U8  Mich.  425,  66  X. 

But  the  untruth  of  the  charge  must 
be     positively     averred.       Peareson     V. 
et,  1  McCord  (S.  C.)  472. 
74.     Gates     V.    Maxon,    1    Ohio    Dec. 
(Beprint)     132     (defendant's     non-resi- 
or  his  concealment  of  property); 
11    v.    Henderson,    1    Hill    (S.    C.) 
ack    of    probable    cause    for     al- 
leged  malicious   prosecution). 

far  as  the  facts  may  be  within 
the  knowledge  of  the  plaintiff,  such 
as  the  existence  of  the  debt  and  the 
manner  in  which  it  was  contracted, 
they  must  be  stated  positively;  but  so 
far  as  they  necessarily  rest  on  in- 
formation derived  from  others,  they 
may  be  so  stated,  when  the  sources 
and  nature  of  the  information  are  par- 
ticularly  set  out,  and  good  reason  is 
given,  "why  a  positive  statement  of 
them  cannot  be  procured."  Whitlock 
V.  Roth,  10  Barb.  (X.  Y.)  78,  5  How. 
Pr.  14:;. 

Intent  of  Debtor.  —  Mosher  r.  Peo- 
ple, 5  Barb.  (N.  Y.)  575;  Gates  v. 
Maxon,  1  Ohio  Dec.  (Reprint)  132.  But 
see  Auge  V.  Mayrand,  21  L.  C.  Jur.  216. 
Executors,  administrators  and  as- 
signees are  permitted  from  the  nature 
of  their  situation  to  swear  to  their  be- 
lief. Lewis  V.  Brackenridge,  1  Blackf. 
find.)  112,  115.  Pee  also  the  follow- 
in  cr  cases:  U.  S.  —  McLaughlin  v. 
Johns,  1  Cranch  C.  C.  372,  16  Fed.  Cas. 
■  -71  Del.  — Read's  Admr.  V. 
Randel,  2  Harr.  500.  S.  C.  —  Lowe  v. 
Mavson.  3  MrCord  313.  Eng.  —  Cress- 
well  V.  Lovell,  8  T.  R.  418,  101  Eng 
Reprint  1465;  Swayne  v.  Crammond,  4 
T  R  176.  100  Eng.  Reprint  9o8  (an 
assignee    in    bankruptcy    though    suing 
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the  belief  is  founded  must  be  stated.75  Statutes  frequently  provide 
for  an  affidavii  upon  information  and  belief  where  the  facta  upon 
which  the  belief  is  founded  are  Btated.Tfl  Whether  the  averment  may 
profess  to  be  upon  belief  alone  is  dependent  upon  the  terms  of  the 

statute,77  and  whether  it  is  based  upon  information  ;ts  well  as  upon 
knowledge  of  facts  inducing  belief.78  The  affidavit  should  distinctly 
show  what  averments  are  upon  information  and  belie 

(ni.)  Exhibits.  — As  in  the  case  of  affidavits  generally,  exhibits  may 
be  annexed  to  an  affidavii  and  made  a  part  thereof  by  reference.8* 
But  such  a  mere  reference  docs  not  amounl  to  .-in  oath  as  to  the 
authenticity  of  the  document  of  the  truth  of  its  contents 

d.  Averments  of  Affidavit.  —  (I.)  Facts  Alleged.  —  All  of  those  facts 
which  constitute  the  basis  of  the  order  of  arrest  must  be 
set    out    in    the    affidavit.82      The    affidavit    must    show    that    the 


jointly  with  others);  Tonna  P.  Ed- 
wards, 4  Burr.  2283,  98  Eng.  1  ^ - 1 ' r ' " l 
191;  Bare!:iv  p.  Hunt,  I  Burr.  L992,  98 
Eng.  Repriut  38. 

75.  Matter  of  Faulkner,  4  Kill  (X. 
Y.)  598;  Hinman  P.  Wilson,  2  How.  Pr. 
i  N.  Y.)  27;  Mosher  p.  People,  5  Barb. 
(N.  Y.)  575;  Mbller  p.  Aznar,  11  Abb. 
Pr.  X.  S.  (N.  Y.)  233  (vague  belief  of 
debtor's  intent  to  remove  or  dispose 
of  his  property  is  insufficient-  facts 
justifying  the  belief  must  lie  averred). 
See  Seely  p.  Crosby,  -  How.  Pr.  (N. 
Y.)  230;  Bates  p.  Rowley,  11  Phila. 
(Pa.)   210;   and  infra,  941." 

76.  See:  Cal.  —  Ex  parte  Fkumoto, 
120  Cal.  .Sin,  52  Pac.  726;  Ma  toon  v. 
Eder,  6  Cal.  57;  Ex  parte  Howtiz,  2  Cal. 
Aj. p.  7.12,  84  Pac.  229.  N.  Y.  —  Rolker 
V.  Gonzalez,  25  App.  Div.  96,  48  X.  V. 
Bupp.  1015.  Pa.  — Com.  v.  Green,  188 
Pa.  641,  40  Atl.  96;  Hapgood  Shoe  Co. 
v.  Saupp,  7  Pa.  Super.  480.  S.  D. — 
Hart  v.  Grant,  8  S.  D.  248,  66  N.  W. 
322. 

No  Application  to  Justice  Court. — 
In  re  Yinich,  86  Cal.  70,  26  Pac.  52S. 

When  Made  by  Agent.  —  Herwig  v. 
Beach,  15  La.  Ann.   261. 

Necessity  of  Producing  Informant's 
Affidavit.  —  See  infra,  939. 

77.  See  Costello  r.  Palmer,  20  App. 
Cas.  (D.  C.)  210,  223. 

Knowledge  and  Belief.  —  Where  the 
statute  provides  for  an  affidavit  to  the 
best  of  deponent's  "knowledge  or  be- 
lief" the  affiant  must  state  that  the 
facts  are  true  to  the  best  of  his  knowl- 
edge and  belief;  an  averment  upon  be- 
lief   alone    is    insufficient.      Bromley    v. 

Vol.  II 


'.    3    Whart.     (Pa.)     10;     Pirdd     y. 

Perie,  2  Miles  (Pa.)    17. 

78.  See  infra,  939. 

79.  Moore  V.  Calvert,  9  Now.  Pr. 
(X.   V.)    47  1. 

80.  Walt    P.   Barber,  6  Brit.   Col.  461. 
Sec    the    following    eases:     U.  S. — 

Winter  p.  Simonton,  2  Crancb  C.  C. 
585,  30  Fed.  Cas.  No.  17,892.  Ind. — 
Paul  P.  Ward,  21  Ind.  211.  Ohio. — 
Luhrig  Coal  Co.  p.  Ludlum,  69  Ohio  St. 
311,  69  N.  E.  562,  100  Am.  St.  Bep.  675. 
Can,— Gilbert   P.  Stiles,  13  Ont.  Pr.  121. 

And  see  supra,  927. 

Writings  Constituting  Grounds  of  Be- 
lief.—See  irfra,  941. 

81.  Walt   r.  Barber,  6  Brit.  Col.  461. 
Incorporating  into  the  affidavit  a  copy 

of  the  verified  complaint,  with  the 
statement  that  plaintiff  has  a  good 
cause  of  action  as  appears  therefrom, 
does  not  amount  to  an  averment  of  the 
truth  of  the  statements  made  in  the 
complaint.  Peterson  V.  Nesbitt,  11  Cal. 
App.  370,  105  Pac.  135. 

82.  Cal.  —  Ez  parte  Fkumoto.  120 
Cal.  316,  52  Pac.  726.  Mich.  —  Conrad 
v.  Yan  Buren  Cir.  Judge,  144  Mich.  492, 
108  N.  W.  347;  DeLong  v.  Briggs,  47 
Mich.  624,  11  N.  W.  412.  N.  J.  — Ben- 
son v.  Bennett,  25  N.  J.  L.  166.  N.  Y. 
Dreyfus  p.  Otis,  54  How.  Pr.  405;  Seely 
V.  Crosby,  2  How.  Pr.  230  (it  must 
show  not  only  a  good  cause  of  action 
but  some  reason  for  the  arrest). 

Whether  any  previous  application  has 
been  made.  Schachne  r.  Kayser,  66 
How.  Pr.   (X.  Y.)   395. 

The  belief  of  affiant  with  reference 
to  certain  matters  may  be  a  material 
and  essential  fact.    See  Benie  v.  Wayne 


ARREST  IN  CIVIL  CASES 


939 


constitutional  as  well  as  the  statutory  requirements  are  fulfilled.81 
(II.)  Negativing  Purpose  To  Harass  Debtor.  —  Statutes  sometimes  re- 
quire a  negativing  of  purpose  to  harass  and  vex  the  person  to  be  ar- 
rested.84 If  the  affidavit  is  made  by  an  agent  it  must  show  that  he 
is  in  charge  of  the  principal's  business  and  directing  the  suit.85 

(HI.)  Qualifications  of  Affiant.  —  Where  the  adffiavit  must  be  made 
by  a  particular  class  of  persons,86  or  can  be  made  by  the  affiant  only 
under  particular  circumstances,87  the  facts  qualifying  him  must  be 
set  forth.88 

(IV.)  Source  of  Knowledge  or  Belief. —  (A.)  When  Made  Positively. — 
Where  the  facts  are  such  as  could  be  within  affiant's  knowledge,  and 
the  statements  in  the  affidavit  are  positive  in  form,  it  need  not  show 
the  source  or  means  of  affiant's  knowledge.89  But  a  positive  state- 
ment of  what  is  manifestly  not  within  the  affiant's  knowledge  is  in- 
sufficient.90 

!:.,  win.:;  M.vr»E  on  Information  and  Belief. — When    the    affidavit    is 


Cir.  Judge,   154   Mica.  591,   118   X.  W. 
and  tupra,  936;  infra,  957. 

83.  Parker  V.  I  .  45  111. 
473;  .Stall ord  r.  Low,  20  111.  15 J. 

84.  Halifax  Bkg.  Co.  r.  Smith,  25  X. 
Bruns.  610.  Bee  McLachlan  v.  Wise- 
man, 5  l'.  C.  <,>.  B.  (O.  S.)  333  (holding 
ii, :,t  the  Btatute  applies  only  to  a  case 
where  the  debt  is  certain  and  not 
•where  the  arrest  is  made  upon  the 
judge's  order);  Weldon  v.  O 'Sullivan, 
19  N  Bruns.  HI  same).  But  see  Lee 
r.  MeClure,  3  U.  C.  Q.  B.  39. 

85.  Central  Bank  r.  Earle,  28  X. 
Bruns.  173  (a  liquidator  of  plaintiff 
bank    nm-t    state    that    he    has    the    di- 

d    of    tha    action);    Halifax    Bkg. 
Co.   0.  Smith,  2.~i   X.  Bruns.  610(astate- 
•   that  he  is  managing  agent  is  not 
sufficient). 

An  attorney  is  not  such  an  agent  as 
mav  properly  make  the  affidavit. 
Kidney    Pad    Co.    V.    McCarthy,    23    X. 
Bruns.  83. 

86.  See  supra,  929,  and  infra,  942. 

87.  See  supra,  934,  and  following 
paragraph. 

88.  Church  r.  Calhoun  Cir.  Judge, 
129  Mich.  126,  28  X.  W.  403;  Central 
Bank  v.  Earle,  28  N.  Bruns.  173. 

89.  U.  S.  — Postley  v.  Higgens,  2 
McLean  493,  19  Fed.  Cas.  Xo.  11,304. 
Mich.  —  Dummer  r.  Nungesser,  107 
Mich.  481,  65  N.  W.  564.  N.  Y. — 
1'ierson  r.  Freeman,  77  N.  Y.  589;  Bal- 
louhey   V.    Cadot,   3    Abb.   Pr.    (N.    S.) 

122;  'Brooklyn    Dailv    Union    V.    Hay- 
ward,  11  Abb.  Pr.  (N.  S.)  235.     Eng.— 


Hallidav  P.  Lawes,  3  Bing.  N.  C.  541, 
i  Bcott  354,  32  E.  C.  L.  252;  An- 
drioni  v.  Morgan,  4  Taunt.  231.  Can. 
Halifax  Bkg.  Co.  v.  Smith,  25  N. 
Bruns.  610;  Maguire  i*.  Eockett,  3 
Quebec  347. 

"While  it  is  not  essential  that  it 
should  be  stated  in  the  affidavit  in 
so  many  words  that  the  facts  relied 
upon  are  within  the  personal  knowl- 
edge of  the  affiant,  it  is  essential  that 
facts  and  not  conclusions  should  be 
stated,  which  are  necessarily,  or  at 
irently,  within  the  knowledge 
of  affiant."  Conrad  v.  Van  Buren 
Cir.  Judge,  144  Mich.  492,  108  N.  W. 
:\\7.  See  Muir  r.  Wayne  Cir.  Judge, 
151  Mich.  117,  114  N.  W.  659;  Eobin- 
son  v.  Branch  Cir.  Judge,  142  Mich. 
70,  105  N.  W.  25;  Wright  V.  Hos- 
mer,  119  Mich.  499,  78  N.  W.  545; 
Stensrud  v.  Delamater,  56  Mich.  144, 
22  N.  W.  272. 

When  Made  by  Agent.  —  Halifax 
Bkg.   Co.    i:    Smith,   25    X".    Bruns.   610. 

When  Is  Affidavit  Positive.  —  See 
supra,  933. 

90.  Conrad  r.  Van  Buren  Cir.  Judge, 
144  Mich.  492,  108  N.  W.  347;  Cole 
v.  Core,  121  App.  Div.  632,  106  N. 
Y.  Supp.  306;  Wilson  v.  Collins,  103 
X.  Y.  Supp.  1038.  See:  La.  — Sand- 
ford  v.  Pyne,  13  La.  303.  N.  Y. — 
Alber  v.  Harris,  126  App.  Div.  504, 
110  N.  Y.  Supp.  645.  Can.  —  Sayre 
v.  Williams,  29  N.  Bruns.  531.  And 
see  the  following  section,  and  supra, 
929.  But  see  Polleri  V.  De  Souza,  4 
Taunt.   (Eng.)   154. 
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expressly  made  upon  information  and  belief,91  or  though  positive  in 
form,  the  affiant's  lack  of  personal  knowledge  appears  therefrom. '- 
the  sources  of  his  information  <>r  the  facts  upon  which  liis  belief  is 
based  must  be  specifically  set  forth.98  The  source  of  information  dis- 
closed must  be  a  trustworthy  one.94 


91.  Cal.  —  Peterson  v.  Nesbitt,  11 
Cal.  App.  370,  105  Pac.  135; 
v.  Costa,  5  Cal.  App.  Ill,  89  Pac. 
860.  Mich.  —  Luton  17.  Newavgo  Cir. 
Judge,  70  Mich.  L52,  38  X.  W.  13;  De- 
Long  v.  Briggs,  47  Mich.  624.  11  X.  \V. 
412.  N.  Y.  —  Amii.on  v.  Kellar,  2  1 
Misc.  442,  47  N.  V.  Supp.  595  (a  state- 
ment that  the  source  is  facts  and  evi- 
dence in  affiant's  possession,  is  insuffi- 
cient); Markey  v.  Diamond,  1  Misc. 
97,  20  X.  ST.  Supp.  847;  People  v. 
Snaitli,  57  I  Fun  332,  10  N.  Y.  Supp. 
589;  Whitlock  V.  Both,  L0  Par!..  78, 
5  How.  Pr.  L43;  Dreyfus  v.  Otis,  54 
How.  Pr.  405.  N.  O.  — Wilson  p.  Barn- 
hill,  64  N.  C.  121.  S.  D.  —  Hart  V. 
Grant,  8  S.  D.  2 is,  66  X.  W.  322.  Eng. 
Graham  v.  Sandrinclli,  4  DowL  A  P. 
317,  16  Mees.  &  W.  191,  16  P.  .1 
57;  Gibbons  v.  Spalding,  2  Dowl.  X. 
S.)  811,  11  Mees.  &  W.  17  :.  7  .1  r. 
21,  12  L.  J.  Exch.  185;  Auge  v.  May- 
rand,  21  L.  C.  Jur.  216.  Can.  —  Mc 
Callum  v.  Perkins,  16  N.  Bruns.  185; 
Gilbert    v.   Stiles,    13   Ont.   Pr.    121. 

See  Benson  v.  Bennett.  25  N.  J.  L. 
166;  Maguire  r.  Rockett,  3  Quebec  347. 

"The  reason  for  this  requirement 
is  evident.  The  application  for  the 
order  of  arrest  is  addressed  to  the  ju- 
dicial discretion  of  the  court.  If, 
when  the  sources  of  information  are 
disclosed,  it  appears  that  the  affidavit 
of  the  party  giving  the  information 
might  readily  be  procured,  a  court  will 
not,  ordinarily,  grant  the  order,  un- 
less such  affidavit  be  filed.  If,  on  the 
other  hand,  the  sources  of  informa- 
tion are  such  as  to  leave  no  reasonable 
doubt  of  the  correctness  of  such  in- 
formation, a  court  may,  under  the  stat- 
ute, act  upon  such  affidavit.  The 
grounds  of  belief  must  be  stated,  in 
order  to  enable  the  court  to  determine 
whether  or  not  such  belief  is  well 
founded  and  reasonable."  Kaeppler 
v.  Bed  River  Val.  Nat.  Bank,  8  N. 
D.   406,    79    N.    W.    869. 

Name  of  informant  must  be  dis- 
closed. Cornell  r.  Merrill,  1  L.  C. 
Rep.  357;  Lemieux  v.  Bussiere,  18 
Quebec  Sup.  499.  But  see  McManus 
v.  Wells,  29  N.  Bruns.    (Can.)   449. 
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But  where  sufficient  facts  are  sworn 
to  justify  deponent's  be- 
lief, his  failure  to  give  the  name  of 
his  informant  as  to  other  facts  averred 
on  information  and  belief,  is  imma- 
terial. Milligan  v.  Mason,  17  L.  C. 
Jur.    (Can.)     159. 

As  to  Special  Grounds  for  Arrest. 
See  infra,  953. 

92.  Cole  P.  Tore,  121  App.  Pi  v.  632, 
L06  X.  V.  Supp.  306;  Price  o.  Levy, 
93  App.  Div.  274,  87  N.  Y.  Supp.  740; 
Fin  lay  r.  ( 'astroverde,  68  Hun  59,  22 
X.  Y.  Supp.  716.  See  also  Graham  V. 
Cass  Cir.  Judge,  108  Mich.  425,  66 
X.  W.  348;  I'enn  Oil  &  S.  Co.  r.  Cohn, 
131  App.  Div.  929,  116  N.  Y.  Supp. 
124.  Compare  Ex  j>nrtr  Fkumoto,  12" 
Cal.  316,  321,   52  Pac.  726. 

Though  personal  knowledge  is 
averred,  if  the  contrary  manifestly  ap- 
pears, the  affidavit  is  insufficient  with- 
oul  a  statement  of  the  sources  of  in- 
formation. Hart  r.  Grant,  8  S.  D.  248, 
66  N.  W.  322.  See  also  Harman  V. 
Brotherson,   1   Denio    (N.   Y.)    537. 

93.  The  facts  and  circumstances 
which    are    the    basis    of    the    affiant's 

be   set    out.     Shaw   V.   Ash- 
ford,  110  Mich.  534,  68  N.  W.  281. 

Certainty  to  a  certain  intent  in  gen- 
eral is  all  that  is  required.  And  the 
facts  and  not  the  evidence  of  the  facts 
is  all  that  need  be  set  forth.  Luhrig 
Coal  Co.  v.  Ludlum,  69  Ohio  St.  311, 
69  N.  E.  562,  100  Am.  St.  Rep.  675. 
But  see  supra,  934,  and  infra,  954. 

94.  Price  r.  Levy,  93  App.  Div.  274, 
87  N.  Y.  Supp.  740.  See  Crandall  v. 
Bryan,  5  Abb.  Pr.  162,  15  How.  Pr. 
48;  Barclay  V.  Hunt,  4  Burr.  1992,  98 
Eng.  Reprint  38  (assignee's  affidavit 
based  on  bankrupt's  statements  on  his 
examination). 

An  affidavit  merely  naming  the  in- 
formant is  sufficient.  McRae  V.  Mil- 
ler, 28  L.  C.  Jur.  268.  But  as  to  the 
necessity  of  producing  the  informant's 
affidavit,  see  infra,  941. 

A  cable  message  which  fails  to  dis- 
close anything  more  than  hearsay 
knowledge  of  its  sender  or   of  his  in- 
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(C.)  Affidavit  of  Informant.  —  If  the  source  disclosed  is  a  person 
nis  affidavit  must  be  procured'5  or  a  valid  reason  given  in  the  affi- 
davit why  this  has  not  been  done.96 

(D.)  Writings.  —  Where  the  basis  of  affiant's  knowledge  or  belief 
is  documents,  a  general  reference  to  them  is  insufficient,97  but  the 
documents  or  copies  thereof  should  be  produced,98  or  a  satisfactory 
reason  given  for  their  non-production.99  But  in  actions  by  executors, 
administrators  and  assignees  it  has  frequently  been  held  that  they 
may  aver  an  indebtedness  upon  information  and  belief  "as  appears" 
from  the  books  of  the  deceased  or  other  documents.1  And  documen- 
tary evidence  of  facts  within  the  personal  knowledge  of  the  affiant 


formant  is  insufficient  basis  for  an 
affidavit  on  information  and  belief. 
Banque  Agricole  v.  Ungureanu,  53 
App.  Div.  254,  65  X.  V.  8  i 

The  affidavit  of  another  person  filed 
in  the  case  and  setting  forth  facts  may 
be    relied    uj>on    :i-  ree    of   affi- 

ant's information  and  belief.  Mosher 
p.  People,  5  Barb.  (N.  Y.) 

Defendant's  admission  of  the  facts 
stated  is  a  sufficient  baaifl  for  an  affi- 
davit on  information  and  belief. 
Hirsh  P.  Van  del  Perren.  10  \".  Y. 
Bupp.  Killer    P.    Wheaton,    2 

Cranch  <'.  C.  41,  17  Fed.  <';is.  No. 
National  Bank  P.  Jennings,  3S  8.  C.  372, 
17  S.   E.   16.     But  see  Burns   r.  Boland, 
7"   App.    Div.    555,   7."    X.    Y.   Sup: 

The  admission,  however,  must  be 
sufficient  to  show  the  facts  relied 
upon.  Innes  P.  Innes  (X.  J.),  53  At  I. 
1041.  And  the  words  used  by  defend- 
ant, rather  than  affiant's  conclusion 
from,  must  be  set  forth.  McGrath 
v.  Riley  (X.  J.).  47  Atl.  58;  Holland 
«...  P.  Johnson,  38  Misc.  187, 
77  X.  Y.  Bupp.  247;  Campbell  p.  Mr 
Cormi.k,    1   How.   Pr.    (X.    Y.,    251. 

95.  Xeves  P.  '■  Cal.  App.  Ill, 
ic.    860;    Kaeppler    p.    Bed    River 

Yal.  Xat.  Bank,  8  X.  D.  406,  79   X.  \Y. 

869.       See     Gardiner     p.      Wayne     Cir. 

.    155   Mich.   414.    119    X."  W.    !'.. 

e   McRae   P.  Miller,  28  L.  C.  Jur. 

268. 

96.  Alber  P.  Harris,  126  App.  Div. 
504,  11')  X.  Y.  Supp.  645;  Rolker  v. 
Gonzal-  z.  25  App.  Div.  96,  48  X.  Y. 
Supp.    1015;    People  P.   Snaith,  57   Hun 

>  X.  Y.  Supp.  589;  Whitlock  v. 
Roth,  10  Barb.  (X.  Y.)  78,  5  How.  Pr. 
143.  See  also  Holland  Coffee  Co.  v. 
Johnson,  38  Misc.  187,  77  N.  Y.  Supp. 
247. 

The  mere  statement  that  affiant  was 
unable    to   procure   the   affidavit    is   in- 


sufficient.    Martin    v.    Gross,    4   N    Y 
Supp.  337. 

97.  Thompson  p.  Best,  4  N.  Y.  Supp. 
229,  reversing  2  N.  Y.  Supp.  220,  which 
held  sufficient  an  attorney's  affidavit 
stating  the  grounds  of  his  belief  to  be 
written  communications  made  by  plain- 
tiff, and  letters,  statements  and  other 
writings,  made,  written  and  furnished 
by  defendant,  and  in  affiant's  posses- 
sion. See  also  Burns  v.  Boland,  70  App 
Div.  555,  75  X.  Y.  Supp.  700;  Ammon 
V.  Kellar,  21  Misc.  442,  47  N.  Y.  Supp. 
595;  In  re  Vanamee,  8  N.  Y.  Supp.  219. 
But  see  infra,  953. 

98.  Gardiner  r.  TYavne  Cir.  Judge, 
155  Mich.  414,  119  X.  W.  432;  Penn 
Oil  &  S.  Co.  v.  Cohn,  131  App.  Div. 
929,  116  N.  Y.  Supp.  124;  DeWeerth  v. 
Feldner,  16  Abb.  Pr.  295,  25  How.  Pr. 
419. 

Public  Records. —  Affiant  may  state 
that  according  to  certain  public  rec- 
ords which  he  has  examined  certain 
things  appear  if  he  attaches  certified 
copies  of  the  record  to  support  his  as- 
sertion. Robinson  v.  Branch  Cir. 
Judge,  142  Mich.  70,  105  N.  W.  25. 

Plaintiff's  affidavit  averring  a  decree 
of  another  court  as  the  basis  of  the 
claim  is  insufficient.  "The  only  com- 
petent proof  of  such  a  decree  is  an 
exemplified  or  sworn  copy  of  the  rec- 
ord, or  the  essential  parts  thereof, 
which  it  does  not  appear  that  plaintiff 
ever  saw."  Innes  v.  Innes  (X.  J.)  53 
Atl.   1041. 

99.  DeWeerth  v.  Feldner,  16  Abb. 
Pr.   (X.  Y.)   295,  25  How.  Pr.  419. 

1.  TJ.  S.  —  McLaughlin  v.  Johns,  1 
Cranch  C.  C.  372,  16  Fed.  Cas.  Xo. 
8,871.  S.  C.  —  Lowe  P.  Mayson,  3  Mc- 
Cord  313.  Eng.  —  Tonna  v.  Edwards, 
4  Burr.  2283,  98  Eng.  Reprint  191. 
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and  by  him  stated  positively,  need  not  be  attached  to  the  affidavit.1 

(V.)  When  made  by  an  agent  it  is  not  essential  that  the  affidavit 
should  aver  the  agency,'  unless  agency  is  essential  to  qualify  him 
to  make  the  required  affidavits  Nor  when  the  statute  authorizes 
such  an  affidavit  need  it  Bet  forth  the  reason  why  it  is  not  made  by 
the  principal.5  Nor  need  an  agent  disclose  his  source  of  knowledge 
where  he  swears  positively  to  tarts  which  might  reasonably  be  within 
his  personal  knowledge.6 

(VI.)  As  to  Names,  Residence,  Etc.  —  The  name  of  the  affiant1  and  of 
the  defendant,  if  known,8  must  appear  from  the  body  of  the  affidavit 
If  the  defendant's  name  is  unknown  it  is  sufficient  to  describe  him 
in  such  a  way  as  to  make  his  identification  possible.9  Unless  it  be 
one  of  the  facts  upon  which  the  application  is  based,  the  place  of 


2.  Day  v.  Ilackley,  2  Craneh  C.  C. 
251,  7  Fed.  Cas.  No.  3,679;  Paulus  >. 
Grobben,  104  Mich.  42,  62  N.  W.  160. 
See  Pike  River  Mills  Co.  r.  Priest,  15 
Montreal   Leg.   N.   360. 

3.  Ilalliday  t'.  Lawes,  4  Scott  354, 
1  Jur.  151,  32  E.  C.  L.  252;  Brown  0. 
Davis,  1  Chit.  161,  18  E.  C.  L.  56; 
King  V.  Lord  Turner,  1  Chit.  58,  18  E. 
C.  L.  30.  See  also  Pieters  v.  Luyl  jes, 
1  B.  &  P.  (Eng.)   1. 

4.  Halifax  Bkg.  Co.  r.  Smith,  25  N. 
Bruns.  610.  See  Central  Bank  v.  Earle, 
28  N.  Bruns.  17::. 

An  affidavit  by  a  supervisor  of  a 
township  which  states  that  he  "is 
agent  of  said  township  and  makes  this 
affidavit  in  behalf  of  said  township," 
sufficiently  shows  his  authority.  Town- 
ship of  Fruitport  v.  Circuit  Judge,  90 
Mich.  20,  51  N.  W.  109.  See  also 
Luhrig  Coal  Co.  v.  Ludlum,  69  Ohio  St. 
311,  69  N.  E.  562,  100  Am.  St.  Pep.  675. 

An  affidavit  stating  that  affiant  is 
treasurer  and  agent  of  the  plaintiff 
company  and  as  such  is  the  financial 
agent  of  the  company  and  the  proper 
person  to  make  the  affidavit,  is  suffi- 
cient prima  facie  showing  of  his  author- 
ity. Costello  v.  Palmer,  20  App.  Cas. 
(D.  C.)  210,  223. 

5.  Long  v.  Hubbard,  6  Kan.  App. 
878,  50  Pac.  968. 

6.  Halifax  Bkg.  Co.  v.  Smith,  25  N. 
Bruns.  610.  See  also  Andrioni  v.  Mor- 
gan, 4  Taunt.  (Eng.)  231,  and  supra, 
939. 

7.  Eichardson  v.  Northrope,  Taylor 
(U.   C.)    331;    Westover  v.   Burnham,   1 
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Rob.  &  J.  Ont.  Dig.  107.  See  Bryan  r. 
an,  7  Manitoba  57. 

Affiant's  title  or  addition  was  re- 
quired to  be  stated  under  the  English 
practice  i  Collins  v.  Goodyer,  2  B.  &  C. 
563,  9  E.  C.  L.  179;  Vaissier  V.  Alder- 
Bon,  3  M.  &  s.  L65,  105  Eng.  Reprint 
572;  D 'Argent  P.  Vivant,  1  East  330,  102 
Eng.  Reprint  128),  as  by  following  his 
name  with  the  term  "manufacturer" 
(Smith  p.  Younger,  3  B.  &  P.  550).  But 
this  is  not  necessary  in  the  United 
States. 

Identity  of  the  names  of  affiant  and 
p]  i int. iff  raises  no\f>resumption  that  they 
are  the  same  person.  Wehrfritz  v.  Rus- 
sell, 9  Brit.  Col.  50. 

8.  Snedden  r.  Gunn,  16  Pa.  Co.  Ct. 
47;  Hower  v.  Bennet,  15  Pa.  Co.  Ct. 
557;  Hunt  v.  Lesh,  6  Pa.  Dist.  290; 
Reynolds  v.  Hankin,  4  B.  &  Aid.  536, 
6  E.  C.  L.  507  (full  christian  name 
rather  than  intials).  See  also  Dadir- 
rian  v.  Whitson,  54  Misc.  54,  105  N.  Y. 
Supp.  458. 

Where  there  are  two  defendants  an 
affidavit  referring  to  "the  within 
named  defendant"  and  to  "the  de- 
fendant" does  not  sufficiently  show  to 
which  defendant  it  refers  and  therefore 
does  not  justify  the  arrest  of  either. 
Hitchcock  v.  Baker,  2  Allen  (Mass.) 
431. 

9.  Pindar  v.  Black,  4  How.  Pr.  (N. 
Y.)  95,  where  he  was  described  as  the 
person  who  was  in  command  of  the  ves- 
sel causing  the  injury  which  was  the 
basis  of  the  cause  of  action. 
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residence  of  neither  the  affiant10  nor  the  defendant11  need  be  stated. 
[f  the  defendant  relies  upon  his  non-residence  to  defeat  the  arrest 
he  must  show  it.12  But  where  the  defendant's  non-residence  is  one 
of  the  facts  justifying  his  arrest  it  must  be  averred  in  the  affidavit.13 

Mistakes  in  the  name  of  affiant,14  or  defendant,15  do  not  vitiate  the 
affidavit  unless  of  such  a  nature  as  to  make  it  uncertain. 16  But  one 
person  cannot  be  held  upon  an  affidavit  setting  forth  grounds  for 
the  arrest  of  a  person  of  a  different  name.17 

(VII.)  Foreign  Law.  —  When  a  foreign  law  is  a  material  fact  in  de- 
termining the  right  to  arrest  it  must  be  averred  in  the  affidavit.1" 
Such  a  law  governing  the  cause  of  action  must  be  averred,  other- 
wise the  law  of  the  forum  will  he  applied  in  determining  whether  a 

. -e  of  action  exists  on  the  facts  stated.19 


10.     Benson    v.  Bennett,   25   X.   J.   L. 
Peltier    V.    Washington    Bkg.    Co., 
14  X.  J.   L.  257   (though  it  is  desirable 
to  do  so). 

In   England  a   contrary  practice   has 

It»<l,  requiring  affiant  to  state  his 

o  ...     I  oUins  v.  Goodyer,  2 

Barn.  &  C.  563,  0   E.  C.  L.   179;   D 'Ar- 

-.    Vivant,    1    East   330,   102    Eng. 

Kt-j.rint   126.    This  rule  does  not  require 

precise   address   within    the    named 

city  or  town  to  be  specified.     Vaissier 

-.   Alderson,  3  Maule  &   Selw.  165,  105 

Ping.   Reprint   ~>72;   MacFarlane  r.  Belli- 

.    9    L.    C.    Rep.    261.      "Place    of 

abode"  means  the   place  where  affiant 

-  linarily  to   be   found   rather   than 

where  he  sleeps   (Ilaslope  r.  Thome,  1 

Maule   &   Selw.    103,   105   Eng.   Reprint 

or   where    he    may    happen    to    be 

at    the   time   of   making     the     affidavit. 

Bouhet   r.  Kittoe,  3  East  154,  102  Eng. 

rint   556. 

11.  Hanney  V.  Boehner,  14  La.  Ann. 
I'.cnson  r.  Bennett,  25  N.  J.  L.  166; 

Peltier  v.  Washington  Bkg.  Co.,  14  N. 
J.  L.  257.  See  also  Mustin  V.  Mustin, 
13  Ga.  3 

12.  Hanney  r.  Boehner,  14  La.  Ann. 

13.  Benson  r.  Bennett,  25  X.  J.  L. 
166,  holding  sufficient  an  averment  of 
residence  in  "Brooklyn"  because  the 
court  judicially  knows  that  there  is  no 
eity  of  Brooklyn  in  New  Jersey. 

14.  See  Tunas  r.  Rogers,  2  Mart.  X. 
s.  !.:0  655,  where  his  given  name  was 
written  as  "Antoine"  and  he  was 
thereafter  referred  to  as  "said  Fran- 
cois." It  was  held  that  the  error  did 
not  invalidate  the  affidavit. 

•     But    where    an    affidavit    purports    to 

be  made  by  plaintiff  and  is  signed  and 

a    to    by    a    person    of    a   different 


name,  no  correction  is  permissible. 
Maniscalco  v.  Slamowitz,  108  N.  Y. 
Supp.    65. 

A  mistake  in  spelling  affiant 's  name 

"Gesser"  in  the  body  of  the  affidavit 

to  which  it  was  signed  "Gasser,"  was 

.irded   in   Gesser   v.  Braunfeld,  13 

W.    X.   C.    (Pa.)   209. 

15.  Joutras  r.  Dunlop,  7  L.  C.  Rep. 
420,  mistake   in   spelling. 

In  Hughes  V.  Sutton,  3  M.  &  S.  178, 
105  Eng.  Reprint  577,  the  affiant 
averred  that  "R.  Sutton  is  indebted  to 
the  plaintiff  for  money  paid  and  laid 
out  to  the  use  of  the  said  R.  Jackson." 
It  was  held  that  the  context  and  the 
use  of  the  word  "said"  clearly  showed 
a  clerical  error. 

16.  See  Waters  v.  Jovce,  1  D.  &  E. 
150,  16  E.  C.  L.  24,  holding  that  a 
designation   of   defendant   as  "Edward 

■■"  in  one  part  of  the  affidavit, 
and  as  "George  Page  Edward  Joyce" 
in  another  part  thereof,  left  it  uncer- 
tain whether  there  were  two  joint 
did, tors. 

17.  Botsford  ?•.  Stewart,  1  Rob.  & 
J.  Ont.  Dig.  197,  difference  in  christian 
names  of  defendant  and  person  named 
in   the  affidavit. 

Fictitious  Name. —  "Where  a  ficti- 
tious name  is  given  defendant  and  it 
appears  that  plaintiff  knew  his  real 
name  the  affidavit  is  insufficient.  Dad- 
irrian  v.  Whitson,  54  Misc.  54,  105  X. 
Y.  Supp.  458. 

18.  Brown  r.  Coleman,  95  App.  Div. 
545,   89  N.   Y.  Supp.   427. 

19.  Tenon  r.  Mars,  8  Barn.  &  C.  638, 
15  E.  C.  L.  324;  Cushing  r.  Gordon,  11 
X.  Bruns.  524.  See  Scuerhop  v. 
Schmanuel,  4  Dow.  &  R.  180,  16  E.  C. 
L.  192;  Macaulay  v.  O'Brien,  5  Brit. 
Col.  510. 
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(Vin.)  cause  of  Action.—  \ti.d. —  A  cause  of  action  must 

be  averred  in  the  affidavit.20  An  affiant's  genera]  Btatemenl  or  con- 
clusion is  neither  necessary21  nor  sufficient,22  unless  sanctioned  by 
the  statute,28  but  the  facts  themselves  showing  all  the  essentials  of 
a  good  cause  of  action  must  be  se1  forth.24  A  reasonable  degree  only 
of  certainty  and  particularity   is  necessary  in  the  statement   of  the 


20.    Cal.  —  In  re   Vinich,  86  Cal.  70, 
26  Pac.  528   (an  averment   thai 
tion  has   been   begun    for  the   re< 
of    an    "alleged"    indebted] 
Bufficienl  | ;    Ex    parte    Howl  iz, 
App.    752,   st    Pac.    229    (attaching   to 
affidavit    a   copy  of  complaint   Bhowing 
good  cause  of  action   is  Bufficienl  I.     N. 
J.  —  Kinney    v.    Rluloch,    17    N.    J.    L. 
334.     N.  Y* — Holt  V.   Harris,, ii,  2   Ho     - 
I'r.   232;   Seelj    v.   Crosby,   2    How.    I'r. 
230;  Muller  v.   Perrin,   1 1   Abb.   I'r.  95. 
Pa. —  Kevins  v.   Merrie,  2   Whart.    199. 
S.  C  —  Woodfolk   v.   Leslie,  2   Xott  & 
McC.  585. 

But  see  Davis  r.   Dorr,  30   V*t.  97. 

Although  a  verdict  lias  been  ren- 
dered before  the  affidavit  is  made,  the 
cause  of  action  stated  should  be  that 
upon  which  the  action  is  based.  Mc- 
Manus  v.   Writs,  29   N.    Bruns.    t  19. 

Necessity  of  averring  special  grounds 
of  arrest  in  addition  to  setting  out 
cause  of  action.    fc?eo  infra,  953. 

21.  National  Bank  r.  Jennings,  38 
S.  C.  372,  17  S.  E.  16. 

22.  Cal.  —  Peterson  v.  Nesbitt,  11 
Cal.  App.  370,  10.1  Pac.  135.  Mich. — 
Meddaugh  V.  Williams,  4s  Mich.  172, 
12  N.  W.  34.  Eng.  — Jacks  v.  Pember- 
ton,  5  T.  R.  552,  101  Eng.  Reprint  309. 

See  also  Parker  r.  Ogden,  2  N.  J.  L. 
136;  Cope  r.  Cook,  2  Dougl.  467,  99 
Eng.  Reprint  298,  and  supra,  934. 

23.  Montigue  v.  Leatr,  7  Ga.  366. 

24.  U.  S.  —  Leonard  v.  Caskin,  Bee 
146,  15  Fed.  Cas.  No.  8,257.  Cal. — 
Peterson  v.  Nesbitt,  11  Cal.  App.  370, 
105  Pac.  135.  Mich.  — People  v.  Mc- 
Allister, 19  Mich.  215.  N.  Y.  —  People 
v.  Snaith,  57  Hun  332,  10  N.  Y.  Supp. 
589;  Martin  v.  Gross,  4  N.  Y.  Supp. 
337;  Wells  v.  Sisson,  14  Hun  267;  Ad- 
ams v.  Mills,  3  How.  Pr.  219.  Eng. — 
Brook  v.  Trist,  10  East  358,  103  Eng. 
Reprint  811;  Jacks  v.  Pemberton,  5  T. 
R.  552,  101  Eng.  Reprint  309;  Hurtu- 
bise  v.  Bourret,  23  L.  C.  Jur.  130;  Hol- 
land v.  Guilbault,  12  L.  C.  Jur.  276. 
Can.  —  Hall  v.  Zernichon,  4  Quebec 
268;  Cushing  v.  Gordon,  11  N.  Bruns. 
524. 
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Van   Evonr,    l    Ni 
McC 

v.  Delaney,  ."'l   N.  Bruns.  299.     But  Bee 
Tobias  p.  Wood,  1  McMull.  <  s.  C.)   103, 

and  infra,  9 1 B. 

If  the  statute  of  limitations  appar- 
ently has  barrel  the  cause  of  action 
shiiwn,  the  affidavit  is  insufficient. 
Pratt   r.  Page,   is  Wis.  337. 

Averment  of  Ownership.  —  In  an  ac- 
tion for  trespass  on  land  an  averment 
e  affidavit  thai  affiant  has  been 
the  owner  in  fee  of  the  land  in  ques- 
tion for  more  than  ten  years,  is  suffi- 
cient Bhowing  of  his  ownership.  Twp. 
of  Fruitport  v.  circuit  Judge,  90  Mich. 
20,  51  N.  W.  L09.  Cotnpan  Gardiner 
r.  Wayne  Cir.  Judge,  L55  Mich,  m, 
L19    N.    W.    132. 

Joint  Assault.  —  The  affidavit  must 
aver  tacts  Bhowing  concurrent  action 
by  defendants.  Jackson  V.  Cheney,  2 
W.   X.  C.   -  Pa.)   51 

Breach  of  Promise. — N.  Y. — Durand 
v.  Durand,  2  Sweeny  315.  Pa.  —  Sned- 
don v.  Gunn,  L6  Pa.  Co.  Ct.  17;  W< 
v.  Cline,  l-  Pa.  Co.  Ct.  363.  Can.— 
Craven  V.  Williamson,  31  Nova  Scotia 
256. 

Criminal  Conversation.  —  Seelv  v. 
Crosbv,  2  How.  I'r.  (X.  Y.)  230;  Bul- 
lock v.  Jenkins,  20  L.  J.  Q.  B.  90,  1  L. 
M.  &    P.   645. 

Malicious  Prosecution.  —  Mich.  — 
Paulus  v.  Grobben,  104  Mich.  42,  62 
X.  W.  160.  N.  Y.  — Grimes  r.  Davi- 
son, 2  Abb.  N.  C.  457;  Vanderpool  r. 
Kissam,  4  Sandf.  715  (specific  facts 
showing  lack  of  probable  cause).  Pa. 
Aarons  v.  Dunseith,  11  Pa.  Co.  Ct. 
208.  Wis.  — Pratt  v.  Page,  18  Wis. 
337. 

See  Diad  v.  Shiblev,  49  Misc.  315, 
319,  99  N.  Y.  Supp.  "188;  Mitchell  r. 
Henderson,  1  Hill   (S.  C.)   294. 

False  Imprisonment.  —  Paulus  v. 
Grobben.   104   Mich.   42,   62  N.  W.    160. 

Fraudulent  Issuance  of  Check.  — ■ 
Brown  v.  Coleman,  95  N.  Y.  Supp.  545, 
89  N.  Y.  Supp.   427. 

Libel.  —  N.  Y.  —  Knickerbocker  L. 
Ins.  Co.  v.  Ecclesine,  6  Abb.  Pr.  N. 
S.  9,  42  How.  Pr.  201  (where  the  words 
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cause  of  action.25     It  is  not  necessary  to  state  that  an  action  has 


are  not  libelous  per  sc,  the  evidentiary 
facts  showing  malice  and  special  dam- 
mst  be  set  out).  Pa.  —  Holland 
p.  Dealy,  L3  Phila.  79.  Can.  — Spike 
p.  Golding,  27  Nova  Scotia  370,  affi- 
davit set  out  in  full  —  held  sufficient. 
Slander. — U.  S.  —  Stettinius  r. 
Ornu  aeh     342.    22    Fed.     Cas. 

Nu.  Lanstraaz    r.    Powers,    1 

b  C.  C.  12.  14  Fed.  Cas.  No. 
Mich.  —  Graham  p.  Cass  Cir. 
L08  125,   66    X.    W.   348. 

N.    7.  — Crandall    P.    Jacob,    22    App. 
Div.   4i hi,  48    N.    V.   8u]  Adams 

i.    Mills,    3    Bow.    i'r.    J1:'.      Pa.  —  Van- 
derail  r,  2  Miles  392;  Sargent 

P.     Miller,     1     Woodl  i  Tianovski 

p.   Kleinachmidl  >8.    S. 

C.  —  Peareson  p.  Picket,  1  McCord  472, 

.'.  erred. 
Where  spoken  in  a  foreign  language 
the    words    as    spoken    in  erred 

•  II    as   the    translation.    E p. 

R ,    12   Pa.  Co.  Ct.  274. 

Conversion.  —  Kan.  —  Brvan  p.  Cong- 
i   Kan.   I  Mich. 

Clark     P.    Kent    Cir.    Jud:_re.     125    Mich. 
~;    N.    \V.   629;    1'eople    p.    Wayne 
Cir.    .  6    Mich.    334;    Wilcox    P. 

■    Mich.  268    I  form  of  affidavit 
set  onl  jbeck,  32  Mich. 

N.    J.  —  Kryn    p.    Kahn,    54    Atl. 
B70,     demand     need     not     be     averred 
re    set    out    showing    pur- 
with    intent    not   to    pay.      N.    Y. 
App.   Div.   1. 
Y.  Snpp.   140  (value  of  converted  chat- 
Panama    B.    Co.    p.    Kobinson,    2 
Hun   381.     Pa.  —  Mangaletti    p.   McMil- 
S  19;     Hurlbut    V. 
Sharp.    1^    W.    X.    C.     137     (identifying 
rtv    converted).       Eng.  —  Woolley 
v.   Thomas,   7   T.   R.  550,    101    Eng.    Re- 
print    1126.       Can.  —  Busby     p.     Win- 
_>   X.  Bruns.  419. 
The   mere    averment    that    defendant 
■  rted    the    property    is    a    conclu 
the  facts  must  be  set  out.    Wan- 
delt    P.    Burnett,    22    Misc.    HI.-,,    4!)    X. 
Y.     Supp.     109.       See     also     Bryan     v. 
Kan.    109,   37   Pac.    1009; 
r    p.    Hough.    21    W.    X.    C.    (Pa.) 
ilurlbut    P.    Sharp,    18    W.    X.    C. 
137.     But   see   Cary   V.   Henry,    2 
Miles      (Pa.)      295.     Compare     Ord     v. 
Wayne  Cir.  Judge,   160  Mich.  569,   125 
X.  W.  631;  Hubbard  P.  Pacheco,  1  H. 
l;l.    (Eng.)    218.     But   facts   making  a 

60 


prima  facie  case  are  sufficient.  Wan- 
delt  v.  Burnett,  22  Misc.  315,  49  N. 
Y.    Supp.    109. 

Replevin.  —  Muller  v.  Perrin,  14  Abb. 
Pr.  X.  S.  (X.  Y.)  95;  Sherlock  v. 
Sherlock,  7  Abb.  Pr.  N.  S.  (N.  Y.)  22 
(although  the  affidavit  avers  a  con- 
version it  is  sufficient  if  it  shows  the 
property  to  be  still  in  the  possession 
or  control  of  defendant). 

Trespass.  —  U.  S.  —  Mecklin  v.  Cald- 
well, 1  Cranch  C.  C.  400,  16  Fed.  Cas. 
Xo.  9,388,  where  the  cause  of  action  is 
assault  and  battery,  some  specific  in- 
jury to  the  person  must  be  alleged. 
Mich.  —  Shaw  r.  Ashford,  110  Mich. 
534,  68  X.  W.  281.  Pa.  — Leonard  v. 
Erlanger,  17  W.  X.  C.  13,  vi  et  armis. 

The  affidavit  is  good  if  it  states  facts 
sufficient,  if  sworn  to  on  a  criminal 
trial,  to  make  a  prima  facie  case.  Pease 
p.  Pendell,  57  Mich.  315,  23  N.  W.  827. 

Seduction.  —  See  Wert  r.  Strouse,  38 
N.  .1.  L.  184;  Xeven  P.  Butchart,  6  U. 
C.  Q.  B.  196. 

Foreign  Law.  —  See  supra,  943. 

Indebtedness.  —  See   infra,  954. 

25.  ''In  stating  the  cause  of  action, 
affidavit  will  be  sufficient  if  it  dis- 
close in  clear  and  intelligible  language 
circumstances  which  gave  rise  to 
the  subject  of  complaint  with  suffi- 
cient distinctness  to  enable  the  judge, 
in  the  exercise  of  his  discretion,  to 
collect  from  it  that  the  plaintiff  has 
been  damnified,  and  in  such  a  manner 
that  if  untruly  stated  the  deponent  may 
be  indicted  for  perjury,  although  the 
affidavit  might  have  been  framed  in 
more  formal  terms."  Benson  v.  Ben- 
nett, 25  X.  J.  L.  166,  170.  See  Cran- 
dall V.  Jacob,  22  App.  Div.  400,  48  N. 
Y.  Supp.  279. 

"Certainty  to  a  certain  intent  in 
general  is  all  that  can  be  required.  As 
to  such  certainty,  it  is  held  that  it 
consists  in  such  clearness  and  distinct- 
ness of  statement  of  the  facts  consti- 
tuting the  cause  of  action,  that  they 
may  be  understood  by  the  party  who 
is  to  answer  them,  by  the  jury  who  are 
to  ascertain  the  truth  of  the  allega 
tions,  and  by  the  court  who  is  to  give 
judgment."  Luhrig  Coal  Co.  v.  Lud- 
lum,  69  Ohio  St.  311,  69  N.  E.  562, 
100  Am.  St.  Rep.  675. 
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been  or  is  about  to  be  commenced,2"  or  that  no  action  has  been  be- 
gun.27 

(B.)  Damages. — Where  damages  are  essential  to  a  cause  oJ  action 
the  facts  showing  the  same  musl  be  averred,"  though  the  partic- 
ulars29 or  exact  amount80  need  do1  be  specified. 

(C.)  Negativing  Defenses.—  It  is  nol  iry  to  n<  possible 

defenses  to  an  apparently  good  cause  of  action.'1 

(D.)  Joint  Causes  of  Action.  —  Where  an  order  of  arrest  covering 
several  joint  causes  of  action  could  uo1  be  upheld  if  upon  one  of  such 
causes  of  action  alone  the  defendanl  is  doI  liable  to  arrest5!2  But 
this  rule  does  not  apply  where  the  causes  of  action  are  of  a  nature 
justifying  arrest,  but  the  affidavit  or  showing  is  nol  sufficient  as  to 
some.33 

(E.)  Fraud.  —  Where  fraud  is  the  basis  or  an  essential  element  of 
the  cause  of  action  such  facts  must  be  set  forth  as  sho"W  both  the 
alleged   fraudulent    action  and   intent  of  the  party  charged34  and 


26.  Pindar  r.  Black,  4  How.  Pr.  (N, 
Y.)  95.  See  Hargreaves  v.  Hayes.  5  EH. 
&  Bl.  272,  bn  E.  C.  L.  272;  Bullock 
v.  Jenkins  20  L.  J.  Q.  B.  90,  and 
supra,  931.  But  see  Lawrence  v.  Fox- 
well,  17  Jones  &  S.  (N.  Y.)    - 

27.  Panlus  r.  Grobben,  104  Mich.  42, 
62  N.  W.   160. 

28.  Knickerbocker  L.  Jns.  Co.  r. 
Ecclesine,  6  Abb.  Pr.  N.  S.  <  N.  I.)  9, 
42  How.  Pr.  201,  suit  for  libel  where 
words  are  not  libelous  per  se.  See 
also  Pontingen  V.  Williams,  1  Browne, 
(Pa.)   206,  and  supra,  934. 

29.  Cummer  v.  Moyer,  57  Mich.  375, 
24  N.  W.  110. 

30.  Charles  v.  Holmes,  1  Browne 
(Pa.)  297;  Pointingen  v.  Williams,  1 
Browne  (Pa.)  206.  But  see  Mecklin  r. 
Caldwell,  1  Cranch  C.  C.  400,  16  Fed. 
Cas.  No.  9,388;  Bullock  v.  Jenkins,  20 
L.  J.  Q.  B.  90. 

"In  actions  of  trespass,  in  assault 
and  battery,  etc.,  the  plaintiff  need  not 
swear  he  has  sustained  damage  to  any 
precise  amount.  He  swears  to  the  par- 
ticular facts,  and  the  court  or  judge 
fix  the  bail.  In  actions  of  covenant 
and  special  actions  for  the  non-perform- 
ance of  contracts,  the  plaintiff  must 
not  only  state  in  his  affidavit  the  ma- 
terial circumstances  of  the  case,  but 
he  must  state  the  amount  of  the  damage 
he  has  received  in  positive  terms." 
Towers  v.  Kingston,  1  Browne  (Pa.) 
33. 

31.  Deitz  v.  Groesbeck,  32  Mich.  303. 
See  Mich.  —  Clark  v.  Kent  Cir. 
Judge,   125   Mich.   449,   84  N.   W.   629. 
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N.  T.  —  Wandelt  v.  Burnett,  22  Misc. 
315,  49  N.  Y.  Bnpp.  109.  Oan. —  Caver- 
hill  v.  Prison,  9  Quebec  Super.  539. 

32.  Madge  p.  Puig,  71  V  Y.  608; 
Holland  ColV.'o  C.  r.  Johnson,  38  Misc. 
187,  77  X.  Y.  Bupp.  247;  M.-Covern 
r.  Payn,  32  Barb.     X.  Y.)  83. 

33."  Crandall  p.  Jacob,  22  App.  Div. 
100,  18  -V  Y.  Sup)..  279.  See  Pawson 
r.  Hall,  1  out.  Pr.  294;  Brett  v.  smith, 
I;  Green  V.  Hatfield,  12 
L.  C.  Rep.  115.  But  see  Holland  Cof- 
fee Co.  V.  Johnson,  38  Misc.  187,  77 
N.   Y.  Bupp.  247. 

A  reduction  in  bail  and  not  discharge 
from  arrest  is  tho  proper  remedy  in 
such  eases.  Cunliffe  v.  Maltass,  7  M., 
G.  &  S.  695,  62  E.  C.  L.  695;  Paw- 
son  v.  Hall,  1  Ont.  Pr.  294;  Cushing 
V.  Gordon,  11  N.  Bruns.  524;  Simonds 
r.    Simonds,    7    X.    Bruns.    468. 

34.  See  Mich.  —  Lamper  v.  Rob- 
erts, 83  Mich.  547,  47  N.  W.  440.  N.  J. 
Painter  v.  Houston,  28  N.  J.  L.  121; 
Hill  v.  Hunt,  20  N.  J.  L.  476.  N.  Y.— 
Mussiller  r.  Rice,  116  N.  Y.  Supp.  1028; 
Bell  v.  Mali,  11  How.  Pr.  254;  Town- 
send  v.  Bogart,  11  Abb.  Pr.  355;  Clews 
v.  Raphael,  4  Thomp.  &  C.  664;  Thorpe 
v.  Waddingham,  3  Dalv  275.  Ore. — 
Barton  r.  Saunders,  16  Ore.  51,  16  Pac. 
921,  8  Am.  St.  Rep.  261.  S.  C.  —  Na- 
tional Bank  v.  Jennings,  38  S.  C.  372, 
17  S.  E.  16.  S.  D.  —  Hart  v.  Grant, 
8   S.  D.  248,  66  N.  W.  322. 

See  also  supra,  934. 

But  see  Spencer  v.  Bloom,  149  Pa.  106, 
24  Atl.  185;  Gosline  r.  Place,  32  Pa. 
520;  Hapgood  Shoe  Co.  v.  Saupp,  7  Pa. 
Super.  480. 
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the  amount  of  bail  specified  must  cover  the  damages  claimed.35 
(F.)  Breach  of  Fiduciary  Relation.  —  Where  the  ground  of  arrest  is 
the  failure  to  account  for  property  received  in  a  fiduciary  capacity 
it  is  not  necessary  to  aver  that  the  property  has  been  embezzled  or 
fraudulently  misapplied.30 

(G.)  In  an  action  on  a  bill  or  note  the  maturity37  and  amount38  of  the 
obligation  must  be  made  to  appear,  but  demand  need  not  be  averred  ;39 
nor  need  notice,  presentment  and  default,40  unless  they  are  es- 
sential to  a  cause  of  action,41  as  where  the  action  is  to  enforce  a  sec- 
ondary liability.42 

It  must  appear  from  the  affidavit  that  the  plaintiff  is  the  owner  or 
holder  of  the  note  or  bill,43  though  it  is  not  necessary  to  set  forth 


Sufficiency  of  Showing.  —  "To  en- 
title a  party  to  the  remedy  of 
it  is  not  necessary  he  should  show 
tively  the  commission  of  a  fraud.  It  is 
sufficient  if  the  circumstances  detailed 
will  induce,  in  a  reasonable  mind,  the 
belief  that  a  fraud  wa-  intended  to  be 
perpetrated.  And  as  a  matter  of  prac- 
tice, it  is  safest  to  award  an  I 
even  in  cases  of  doubt,  because  the  de- 
fendant is  [protected  against  the  abuse 
of  the  process  by  the  undertaking  of 
the  plaintiff,  which  the  law  requires 
to  that  effect,  while  on  the  other  hand, 
frauds  are  proverbially  concocted  with 
bo  much  artfulness  and  ingenuity  as 
render  them  at  all  times  difficult  to  be 
exposed;  and  when  such  a  case  actually 
the  plaintiff  is  remediless  with 
out  the  process  of  arrest."  South- 
worth  p.  Resin-.'.  3  Cal.  377. 

A  strong  presumption  of  fraud  must 
be  created  by  the  facts  stated.  In  re 
Smith,  16  111.  347  (constitutional  pro- 
vision); Parker  v.  Follensbee,  45  111. 
473. 

The  making  of  the  fraudulent  rep- 
resentation by  plaintiff  or  his  agent  (in 
which  case  agency  must  also  appear) 
must  be  clearly  stated  in  the  affidavit. 
Ellison  9.  Hance,  44  App.  Div.  296,  60 
X.  Y.  Supp.  705. 

Reliance  upon  fraudulent  representa- 
tions may  be  sworn  to  by  the  treasurer 
of  plaintiff  corporation.  Vorhees  Rub. 
Co.   P.   IfcEwen,  97   X.   Y.  Supp.  942. 

Conspiracy  To  Defraud.  —  All  the 
elements  of  conspiracy  must  appear  and 
it  is  not  enough  that  the  affidavit  states 
facts  showing  a  cause  of  action  for 
fraud  against  a  single  defendant.  Peo- 
ple v.  Snaith,  57  Hun  332,  10  N.  Y. 
Supp.  589. 

Necessity  of  Averment  in  Complaint. 
See  infra,  963. 


Fraudulent  conversion  of  trust  funds 
Clark  r.  Kent  Cir.  Judge,  125  Mich 
449,  84  X.  \V.  629;  Powers  v.  Daven 
101  N.  C.  286,  7  S.  E.  747;  Mel 
vin  V.  Melvin,  72  X.  C.  384  (by  ad 
ministrator). 

35.  Hubbard  v.  Richardson,  31  App. 
Div.  X.    Y.    Supp.   35. 

36.  Republic  of  Mexico  v.  De  Aran- 
goiz,  5  Duer   (X.  Y.)   634. 

37.  See  infra,  948,  and  Elstone  V. 
Mortlake,  1  Chit.  648,  18  E.  C.  L.  190; 
Edwards  v.  Dick,  3  B.  &  Aid.  495,  5  E. 
C.  L.  355;  Machu  v.  Fraser,  2  Marsh. 
483,  7  Taunt.  171,  2  E.  C.  L.  65. 

The  date  of  the  note  should  appear. 
Ross  v.   Hurd,  1  Ont.  Pr.   158. 

38.  Fowell  v.  Petrie,  5  Ad.  &  El.  818, 
::i  j;.  C.  L.  Ml;  Brett  v.  Smith,  1  Ont. 
Pr.  309;  Ross  v.  Hurd,  1  Ont.  Pr.  158 
(of  the  individual  notes  sued  on).  But 
see  Robbins  r.  Upton,  5  Cranch  C.  C. 
498,  20  Fed.  Cas.  Xo.  11,886. 

39.  Hasset  r.  Mulcahey,  6  L.  C. 
Rep.   15. 

40.  See  next  succeeding  notes. 

41.  Cushing  r.  Gordon,  UN.  Bruns. 
524,  holding  that  acceptance  does  not 
alone  create  liability  on  a  bill  of  ex- 
change, but  that  presentment  and  re- 
fusal are  essential  facts  to  be  averred. 

42.  Buckworth  V.  Levy,  7  Bing.  251, 
20  E.  C.  L.  121;  Hopkins  v.  Salembier, 
7  Dowl.  P.  C.  493,  5  Mees.  &  W.  423; 
Jones  r.  Collins,  6  Dowl.  P.  C.  526,  2 
Jur.  374;  Xicholson  V.  Xowlin,  16  N. 
Bruns.  210;  Ross  v.  Balfour,  5  U.  C. 
Q.  B.  (O.  S.)  683.  But  see  Withan  v. 
Gompertz,  2  C.  M.  &  R.  736,  1  Gale 
301,   1   Tyrw.  &  G.  6. 

43.  Philadelphia  Loan  Co.  v.  Isaac, 
2  Miles  (Pa.)  145;  Balbi  v.  Batley,  6 
Taunt.  25,  1  E.  C.  L.  296.  See  also 
James  t?.  Trevanion,  5  Dowl.  P.  C.  275, 
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the  manner  in  which  he  became  such,*  and  that  defendant  is  liable 
thereon.45 

Where  defendant  is  Bued  as  indorser,  an  indorsement  by  the  de- 
fendant must  be  averred.40 

(H.)  Deist.—  (1.)  Generally.  —Where  the  cause  of  action  is  debt  the 
indebtedness47    and   the    amount    thereof4"    must    be    positively    and 


2  Hurl.  &  W.  232;  Lenz  v.  Kirsch- 
berg,  6  Brit.  Col.  533;  Brett  v.  Smith, 
1  Ont.  Pr.  309;  Pawson  v.  Hall,  1  Ont. 
Pr.  294;  Glass  r.   Baby,   1   Ont.   Pr.   274. 

An  averment  that  defendant  is  in- 
debted  to  plaintiff  on  a  bill  or  note 
payable  to  a  third  person  is  nut  suf- 
ficient. Balbi  r.  Bat  lev,  0  Taunt.  25, 
1  E.  C.  L.  296.  Contra,  Elstone  v. 
Mortlake,  1  Chit.  648,  Is  E.  C.  L  190; 
Bradshaw  V.  Saddington,  7  East  94, 
103  Eng.  Reprint  37.  Bee  the  follow- 
ing cases:  Mich. — Dummer  V.  Nunges- 
Ber,  107  Mich.  481,  65  N.  W.  564.  S. 
C. — Rosenberg  r.  McEain,  3  Rich.  ir>; 
Tobias  v.  Wood,  1  McMull.  103.  Eng. 
Fowell  v.  Petrie,  5  A. I.  &  El.  818,  31 
E.  C.  L.  444;  Machu  V.  Fraser,  7  Taunt. 
171,  2  E.  C.  L.  65. 

44.  Bauerle  v.  Fox,  22  Pa.  Co.  Ct. 
3,  8  Pa.  Dist.  45. 

45.  Humphries  V,  Winslow,  6  Taunt. 
531,  1  E.  C.  L.  476. 

Although  the  affidavit  states  that 
defendant  is  indebted  on  a  bill  of  ex- 
change "drawn  and  accepted"  by 
him,  it  is  sufficient  since  he  may  have 
accepted  it  for  the  honor  of  another. 
Harrison  v.  Rigby,  3  Mees.  &  W.  65, 
1  Jur.  897. 

46.  Glass  v.  Baby,  1  Ont.  Pr.   274. 
An   averment   that   the    note    or   bill 

was  "duly  indorsed"  without  stating 
by  whom,  is  insufficient.  Woolley  v. 
Escudier,  2  Moore  &  S.  392,  28  E.  C.  L. 
288;  McTaggart  v.  Ellice,  4  Bing.  114, 
13  E.  C.  L.  366. 

47.  U.  S.  — Wright  v.  Cogswell,  1 
McLean  471,  30  Fed.  Cas.  No.  18,074; 
Travers  v.  Hight,  2  Cranch  C.  C.  41, 
24  Fed.  Cas.  No.  14,151;  Smith  v.  Wat- 
son, 1  Cranch  C.  C.  311,  22  Fed.  Cas. 
No.  13,124.  La.  — Penrice  v.  Croth- 
waite,  11  Mart.  537.  Mich. — Dummer 
v.  Nungesser,  107  Mich.  481,  65  N.  W. 
564;  In  re  Lee,  49  Mich.  629,  14  N.  W. 
683.  Can.— Prior  v.  Nelson,  Taylor  (U. 
C.)  176. 

But  see  Davis  v.  Dorr,  30  Vt.  97,  in 
which  an  affidavit  setting  forth  the 
grounds  of  arrest  was  held  sufficient 
because  it  followed  the  language  of 
the  statute,  although  it   did  not  aver 
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directly  any  indebtedness.  And  see 
Erek  r.  Odena,  20  Ga.  .">7'.»;  Kohlhaas 
r.   Wit.   L62  Pa.   108,  29  Ail.  349. 

Recital  Insufficient.  —  An  averment 
■ '  t  hat    t  he  cause   <>i    act  ii>n   i>   a   debt 

due  I'rnm  the  defendants  to  the  plain- 
tills  for  goods  sold  and  delivered"  is 
Insufficient,  being  a  mere  recital  of  the 
claim  made  by  the  action  and  not  an 
affirmative  allegation  or  avermenl  <>f 
indebtedness.  In  n  Lee,  19  Mich.  629, 
1 1  \.  W.  683.  This  ease  is  distin- 
guished in  Dummer  v.  Nungesser,  107 
Mich.  481,  65  N.  W.  564,  holding  suf- 
ficient a  statement  that  defendants 
are  justly  indebted  to  plaintiff  in  a 
certain  sum  upon  two  promissory  notes, 
which  -urn  is  now  due  from  defendants 
to  plaintiff. 

A  positive  affidavit  as  to  an  admis- 
sion by  the  defendant  of  his  liability 
is  sufficient.  Miller  v.  Wheaton,  2 
Cranch  C.  C.  41,  17  Fed.  Cas.  No.  9,595. 
But  see  supra,  939. 

The  existence  of  a  judgment  or  de- 
cree must  be  averred  where  arrest  is 
for  unjustly  refusing  to  apply  prop- 
erty to  the  payment  of  a  judgment  or 
decree.  Paulus  r.  Grobben,  104  Mich. 
42,  62  N.  W.  160.  Compare  Bland  v. 
Drake,  1  Chit.  165,  18  E.  C.  L.  57. 

Affidavit  "by  Agent. — Where  the 
statute  provides  that  the  plaintiff  shall 
make  affidavit  "of  the  amount  claimed 
by  him,"  and  a  subsequent  act  author- 
izes an  attorney  or  agent  to  make  it, 
an  affidavit  by  the  latter  that  plaintiff 
claims  that  defendant  is  indebted  to 
him  in  a  specified  amount,  is  sufficient. 
Erek  v.  Odena,  20  Ga.  579. 

Debt  of  one  partner  to  another  aris- 
ing from  misappropriation  of  partner- 
ship funds.  Ferries  v.  Vathakos,  25 
Quebec  Super.  530,  6  C.  P.  388. 

48.  U.  S.  — Wright  V.  Cogswell,  1 
McLean  471,  30  Fed.  Cas.  No.  18,074; 
Travers  v.  Hight,  2  Cranch  C.  C.  41,  24 
Fed.  Cas.  No.  14,151;  Smith  v.  Watson, 
1  Cranch  C.  C.  311,  22  Fed.  Cas.  No. 
13,124;  Micklin  v.  Caldwell,  1  Cranch 
C.  C.  372,  16  Fed.  Cas.  No.  9,387.  Ga. 
Davidson  v.  Carter,  9  Ga.  501.     La. — 
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definitely  averred  in  the  affidavit.  The  affidavit  need  not  show  when49 
and  where50  the  indebtedness  was  incurred.  But  it  must  appear 
either  from  the  facts  stated  or  from  a  positive  averment  that  the 
debt  is  due  and  unpaid,51  though  the  specific  date  of  maturity  is 


Weeks  v.  Trask,  1  Mart.  117.  S.  C— 
Tobias  f.  Wood,  1  McMull.  103;  Wood- 
folk  v.  Leslie,  2  Nott  ft  Mj;C.  585. 
Can.— Pawson  r.  Hall,  1  Ont.  Pr.  294. 

See  supra,  947. 

But  see  Cammann  v.  Hind,  1  Whart. 
320. 

An    affidavit    stating  the   amount    of 
the  Indebtedness  as   "about  four  hun- 
dred   dollars''   is   insufficient.      Yankirk 
2A    '-     J.    L.    1_1.     See   also 
fferf  ft  Co.  '.  Bholze,  10  Ohio  263. 

But  an  a  of  indebtedness  in  a 

given  sum  "us  per  bill  of  items  here- 
witfa  filed,''  is  cot  rendered  uncertain 
or  insufficient  because  the  bill  foots 
uj>  a  larger  amount.  Paul  V.  Ward,  21 
Ind.  211. 

Distinguishment  between  principal 
and  interest  is  not  necessary.  Drake 
r.  Earding,  4  DowL  P.  C.  34,  1  Hurl. 
\  \V.  364.  See  Jones  r.  Collins,  6 
Dowl.  P.  C.  526,  2  Jur.  374,  1  W.,  W.  & 
H.    187. 

The  amount  due  on  separate  items 
of  indebtedness  or  causes  of  action 
need  not  be  averred  where  the  total 
amount  is  stated.  Hague  V.  Levi,  9 
Bing.  595,  2  Moore  ft  S.  729,  23  E.  C. 
L.  394  (money  had  and  received  and 
monev  lent);  Tannahill  v.  Mosier,  2  Q. 
C.  Q."B.  (O.  S.)  483  (money  lent,  paid, 
had  and  received,  and  account  stated). 
But  see  Mackenzie  v.  Beid,  1  TJ.  C.  Q. 
B.  396,  holding  insufficient  an  affidavit 
averring  an  indebtedness  of  £80  upon 
a  note  for  B80  ami  also  for  goods  sold 
and  delivered.  And  where  several 
causes  of  action  are  set  forth,  all  for 
the  same  amount,  an  affidavit  conclud- 
ing that  "the  said  sum  of,"  claimed 
on  each  cause  of  action,  specifying  the 
amount  is  due  and  unpaid,  is  insuffi- 
cient. Barry  v.  Eccles,  2  TJ.  C.  Q.  B. 
383.  But  see  Pike  River  Mills  Co.  V. 
'  -      -.1."  Montreal  Leg.  N.  360. 

The  kind  of  money  in  which  the 
amount  of  the  debt  is  stated  must  be 
one  with  which  the  court  is  familiar. 
Hall  v.  Zernichon,  4  Quebec  268  (a 
statement  of  the  amount  in  "dol 
is  sufficient  where  that  term  is  used  in 
the  statutes).  The  use  of  the  term 
"sterling"  without  qualifvin?  it  with 
the    words    "English"    or    "Irish"    is 


ambiguous  and  insufficient  (Picardo  r. 
Machado,  4  B.  &  C.  886,  10  E.  C.  L. 
464.  See  also  Storie  v.  Ball,  2  Chit.  16, 
18  E.  C.  L.  234),  unless  the  term  is  de- 
fined by  statute.  Bank  of  Montreal  v. 
Brown,  17  L.  C.  Rep.  144;  Pawson  V. 
Hall,  1  Ont.  Pr.  294. 

A  verdict  for  a  different  amount 
from  that  stated  in  the  affidavit  does 
not  affect  the  regularity  of  the  previ- 
ous proceedings.  Woodfolk  v.  Leslie, 
2   Nott  ft  McC.   (S.  C.)  585. 

49.  Caverhill  v.  Frigon,  9  Quebec 
Buper.  539;  Maguire  v.  Rockett,  3  Que- 
bec 347;  Sheridan  r.  Hennessey,  23  L. 
C.  Jur.  212;  Hurtubise  V.  Bourret,  23 
1-.  C.  Jur.  130. 

50.  Sheridan  v.  Hennessey,  23  L.  C. 
Jur.  212;  Hurtubise  v.  Bourret,  23  L.  C. 
Jur.  130;  Caverhill  r.  Frigon,  9  Quebec 

539;  Debien  v.  Lapierre,  14  L. 
C.  Rep.  89.  See  Alaska  Com.  Co.  r. 
Raymond,  1  Alaska  154.  But  see  Bris- 
son  v.  McQueen,  7  L.  C.  Jur.  70;  Sheri- 
dan   v.  Pingree,  17  Quebec  Super.  310. 

51.  U.  S.— Way  v.  Selby,  2  Cranch 
C.  C.  44,  29  Fed.  Cas.  No.  17,302;  Hill 
y.   Myers,  5  Cranch  C.  C.  484,  12  Fed. 

No.  6,496.  Del.— Read  V.  Randel, 
2  Harr.  327.  R.  I.— Farrow  v.  Dutcher, 
19  R.  I.  715,  36  Atl.  839.  Eng.— Smith 
P.  Kendal,  7  D.  &  R.  232,  16  E.  C.  L. 
282;  Edwards  v.  Dick,  3  B.  &  Aid.  495, 
5  E.  C.  L.  355;  Machu  v.  Fraser,  2 
Marsh.  483,  7  Taunt.  171,  2  E.  C.  L.  65; 
Crosbv  r.  Clarke,  5  Dowl.  P.  C.  62,  1 
Mees.  &  W.  296.  Can.— Clarke  v. 
Clarke,  1  TJ.  C.  Q.  B.  395;  Smith  v.  Sul- 
livan, Taylor   (TJ.   C.)  493. 

See  McLaughlin  v.  Johns,  1  Cranch 
C.  C.  372,  16  Fed.  Cas.  No.  8,871.  But 
Bee  Willett  V.  Brown,  8  Ont.  Pr.  468. 

An  averment  that  the  note  in  suit 
was  for  the  balance  of  the  purchase 
money  "due"  by  defendants  to  plain- 
tiff sufficiently  shows  that  the  debt  is 
due.  Kohlhaas  v.  Veit,  162  Pa.  108,  29 
Atl.  .">49.  The  averment  that  defendant 
is  indebted  to  plaintiff  means  a  present 
date  and  no  specific  averment  that  the 
debt  is  now  due  is  necessarv.  Tobias 
r.  Wood,   1   McMuU.   (S.  C.)   103. 

Demand  where  essential  to  the  crea- 
tion of  an  indebtedness  must  be  al- 
leged.    Driver  v.  Hood,   7  Barn.  &   C. 
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not  material  if  it  appear  by  the  affidavit  to  have  already  passed." 

(2.)  Nature  of.  — The  general  role,  elsewhere  noticed,*1  's  that 
the  facts  constituting  the  cause  of.  action  must  be  sel  out  The  ap- 
plication of  this  rule  to  the  statement  of  indebtedness  requires  not 
merely  the  affiant's  conclusion  as  to  the  existence  of  a  debt,  but  also 
a  setting  forth  of  the  facts  upon  which  it  is  based.*4  There  is.  how- 
ever, some  apparent  conflict  in  the  cases  upon  this  matter,  and  much 
depends  upon  the  varying  terms  of  the  statutes.85 

An  affidavit  that  defendant  is  justly  indebted  to  plaintiff  in  a 
specified  sum/"''  or  further  Btating  the  basis  of  the  debt  as  ^oods 
furnished,67  account  stated,5"  promissory   note,69  rent;     an  award,01 


494,  14  E.  C.  L.  93.  Otherwise  where 
it  is  not  a  prerequisite  to  .'i  suit.  Bas 
■el    '.   Mulcahey,  6  L.  C.    Etep.    15. 

52.  ElstoneV.  Mortlake,  1  Chit.  648, 
18  E.  C.  L.  190;  Barnard  v.  Neville,  3 
Bing.  126,  11  E.  C.  L.  63;  Bradshaw 
V.  Saddington,  7  East  94,  103  Eng.  Re- 
print 37;  Irving  r.  Eeaton,  1  Dowl.  P. 
C.   638,   2   Scott    798;   Pawson    r.    Ball, 

1  Ont.  Pr.  294. 

53.  See  supra,  934,  944. 

54.  See: — N.  J.— Stephens  v.  Me- 
guire,  6  N.  J.  L.  152;  Parker  0.  Ogden, 

2  N.   J.   L.    136.     N.   Y.— Burns 

land,  70  App.  Div.  555,  75  N.  Y.  Supp. 
700.  Pa.— Comlv  v.  Goldsmith,  2  Miles 
133.  S.  C— Peck  p.  VanEvour,  1  Xott 
&  McC.  580,  note  (a);  Tobias  p.  Wood, 
1  McMull.  103.  Eng.  — Wildey  r. 
Thornton,  2  East  409,  102  Eng.  Re- 
print 425;  Stinton  p.  Hughes,  6  T.  R. 
13,  101  Eng.  Reprint  410;  Jacks  r. 
Pemberton,  5  T.  R.  552,  101  Eng.  Re- 
print 309;  Cope  P.  Cook,  2  Dougl.  467, 
99  Eng.  Reprint  298;  Cooke  r.  Dobree, 

I  H.  Bl.  10;  Rolland  p.  Guilbault,  12  L. 
C.  Jur.  276.     Can. — Cushing  r.  Gordon, 

II  N.  Bruns.  524:  Jones  v.  Gress,  25 
U.  C.  Q.  B.  594. 

55.  See: — Ark. — Hughes  P.  Martin, 
1  Ark.  455.  Ga.— Erek  v.  Odena,  20 
Ga.  579.  S.  C— Tobias  v.  Wood,  1  Mc- 
Mull. 103.  Eng. — Kenny  p.  McKeown, 
9  L.  C.  Jur.  104. 

56.  U.  S.— Postley  v.  Higgens,  2  Mc- 
Lean 493,  19  Fed.  Cas.  No.  11,304.  Ga. 
Sugar  v.  Davis,  13  Ga.  462.  Tex. — 
Barbee  v.  Holder,  24  Tex.  225.  Eng.— 
Kenny  v.  McKeown,  9  L.  C.  Jur.  104; 
Debien  v.  Lapierre,  14  L.  C.  Rep.  89. 

57.  Mecklin  v.  Caldwell,  1  Cranch 
C.  C.  372,  16  Fed.  Cas.  No.  9,387;  Lav- 
erty  v.  Snelling,  3  Cranch  C.  C.  290,  14 
Fed.  Cas.  No.  8,124;  Swayne  v.  Cram- 
mond,  4  T.  R.  176,  100  Eng.  Reprint 
958.     See   Collins  v.   Wallis,  11   Moore 
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248,  22  E.  C.  L.  409.  But  see  Bartle- 
ni:ui  v.  Sm.-irr.  2  Crancfa  C.  C.  L6,  2  Fed. 
Ca&   No.   1*074,  and  infra,  95L 

Delivery  as  w.ll  as  sale  to  defendant 
r  i .  Morioseph,  1  Bing.  357,  8  E. 
C.  L  347;  Bopkins  v.  Thome,  i_'  Bast 
398,  104  Bng.  Reprint  156),  or  at  his 
instance  and  request  (Magnire  v.  Rock- 
ett,  3  (.(h11"1"'1'  ■;1~-  s,,,•  1'urnford  P. 
Messiter,  5  ftianle  &  Selw.  446,  105 
Eng.  Beprint  1114),  must  bo  averred. 
But  see  Bargreaves  P.  Bayes,  6  El.  & 
Bl.  872,  B5  B.  C.  L.  272."  holding  an 
averment  of  delivery  not  essential 
since  the  change  in  the  law  permitting 
the  affidavit  to  be  answered. 

58.  Account  Stated. — To  show  a 
cause  of  action  on  account  stated  it 
must  appear  that  the  account  has  been 
settled  or  stated.  Eieke  r.  Evans,  2 
Chit  15,  18  E.  C.  L.  234  (a  statement 
of  indebtedness  upon  a  balance  of  ac- 
counts is  insufficient.) ;  Kenrick  V. 
Davies,  9  Mees.  &  W.  22,  7  Jur.  1013 
(same);  Jones  v.  Collins,  6  Dowl.  P.  C. 
526,  2  Jur.  374.  See  Polleri  v.  De 
Souza,  4  Taunt.  154.  But  where  an 
indebtedness  upon  "account  stated" 
is  averred  the  use  of  the  words  "and 
settled"  is  unnecessary.  Tyler  r. 
Campbell,  4  Scott  384,  1  Jur.  310.  See 
also  Balmanno  P.  Mav,  6  Dowl.  P.  C. 
306,  2  Jur.  109;  Black"  v.  Adams,  1  Rob. 
&  J.  Ont.  Dig.  194. 

59.  Tobias  v.  Wood,  1  McMull.  (S. 
C.)  103.  See: — Mich.  —  Dummer  v. 
Nungesser,  107  Mich.  481,  65  N.  W. 
564.  S.  C. — Rosenberg  p.  McKain,  3 
Rich.  145.  Eng.— Fowell  v.  Petrie,  5 
Ad.  &  El.  818,  31  E.  C.  L.  444;  Elstone 
P.  Mortlake,  1  Chit.  648,  18  E.  C.  L. 
190.     And  supra,  947. 

60.  Greenleaf  p.  Cross,  1  Cranch  C. 
C.  400,  10  Fed.  Cas.  No.  5,777. 

61.  Jenkins  v.  L«w,  1  B.  &  P.  365. 
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a  bond  conditioned  for  the  payment  of  money62 — has  been  held 
sufficient.  But  an  averment  of  indebtedness  "as  appears"  from  cer- 
tain designated  books  of  account  or  other  documents  is  not  suffi- 
.r,*J  unless  the  circumstances  permit  of  an  affidavit  on  informa- 
tion and  belief,64  and  the  averment  is  expressly  so  made.65 

An  affidavit  endorsed  upon  or  annexed  to  an  account  that  the  same 
is  just  and  true,*  or  correct,'1  is  not  alone  sufficient.  There  must 
be  a  further  sufficient  averment  of  non-payment/'"  But  a  denial 
that  security  for  the  debt  has  been  taken  is  unnecessary.69 

(3.)  Parties  to  Indebtedness.  — The  affidavit  must  clearly  show  that 
the  debt  is  due  from  the  defendant  or  person  to  be  arrested70  and 
to  the  plaintiff  or  person  invoking  the  process.71 


Lngel,  6  D.  ft  B.  15,  1G  E. 
C.  L.  251.     Bui     •      A'-  .   1  Dowl. 

P.     C.     •";     Armstrong     v.     Stratton,     7 
Tarn  ■  I..    155. 

62.  I    Moor.-    I 
•       I.,    i 

Fillis,   4    Maule    & 

rint    856.      But    see 

v.  McVeigh,  1  Bob.  ft  J.  Ont.  Dig. 

affidavit   must   show  to  whom  the 

bond   ra  executed    ;    Prior   v.   Nelson, 

Taylor  176. 

63.  Powell  v.  Portherch,  2  T.  R.  55, 
100  Eng.  Reprint  31;  Bright  v.  Furrier, 

g      i:.  print    L047 
(by  bill  of  exchange);  Jennii 

Bnrr.  1 ;  _-.  Beprii  I 

Heathcote    v.    Goslin,    2    Btr.    11 

Beprint   1097;  Anonymous,  1  Wils. 
C.  P  an  aecom  nnder 

defendant's  own   hand);    Walt    » 

•     Frit.    Col.  also    Wil- 

V.  .Fackson,  3  T.  B.  Eng. 

Beprint  741;  Brown  r.  Phepoe,  3  I 

e.      Reprint      701:      Rios 
r.  Belifar  ■  9,   93  En-.   Be- 

print 1132.  But  see  Paul  v.  Ward.  21 
Ind.  211. 

64.  See  supra,  941. 

65.  U.  S.  —  McLaughlin   v.  Johns,  1 
('ranch    C.    C.    372,    16    Fed.    Cas.     No. 

S.  C.  —  Lowe  v.  Mayson, 
313.     Eng.  —  I.ov.. 

18    E.    C.    L.    37;    Swavne    r. 
.4    T.  R.   176,   100   Eng.   Re- 
print  958;    Tonna   V.    Edwards,   4   Burr. 
98   Enp.  Reprint   191;   Walrond   P. 
Farnsham,    2    Btr.    1219,    93    Eng.     Re- 
print   1141. 

See  Com.  r.  Fritz,  2  Miles  (Pa.)   336. 

66.  Travers  r.  Eight,  2  Craneh 

41.  24  Fed.  Cas.  No.  14,151  (such  af- 
fidavit is  not  an  averment  of  indebted- 
ness);   Bartleman   t\   Smarr,    2    Craneh 


16,    _    Fed.    Cas.    No.    1,074.     See 
Smith   V.   Watson,   1   Craneh  C.   C. 
311,  22   Fed.  Cas.   No.   13,124. 

67.  Way    r.    Selby,    2    Craneh    C.    C. 

:.   Cas.    No.    17,302.     Compare 
Paul  v.  Ward,  21   End.  211. 

68.  Way  //.  Selby,  2  Craneh  C.  C.  44, 

■■>.  17,302  (an  insolvent's 
affidavit   that    no   part   of  the   debt   has 
been  paid  to  him  is  insufficient  where  he 
-ned  the  debt).     See 
Young    v.    Moriarty,    2    Craneh    C.    C. 
No.    18,167;    Winter 
-    .ionton,    2    Craneh    C.    C.   585,   30 
Fed.    Caa.    No.    17,892.      But    see    Mc- 
Laughlin v.  Johns,  1  Craneh  C.  C.  372, 
■n.   8,871,  an  administra- 
trix's   affidavit    that    she    has    received 
no   part   of  an  annexed  account  taken 
from   the   decedent 's  books,  and   which 
she  believes  to  be  true,  is  sufficient. 

An   affidavit   is  sufficient   which  avers 
that  the  account  "is  just  and  true  as 
l    and    no    part    thereof    has    been 
paid  except  whi  lited."     Clarke 

v.   Druet,   4   Craneh   C.   C.   142,   5  Fed. 
Cas.   No.   2,850. 

69.  Young  v.  Moriarty,  2  Craneh  C. 
C.  42,  30  Fed.  Cas.  No.  18,167. 

70.  Bell  r.  Thrupp,  1  Chit.  331,  18 
E.  C.  L.  99;  Humphries  V.  Winslow,  6 
Taunt.  531,  1  E.  C.  L.  476;  Alexander 
v.  McLaehlan,  1  L.  C.  Jur.  5;  Hall 
v.  Zernichon,  4  Quebec  268;  Sheridan 
v.  Hennessey,  23  L.  C.  Jur.  212.  See 
Shepherd  v.  O'Brien,  1  Mees.  &  W. 
601. 

71.  Woodfolk  r.  Leslie,  2  Nott  &  M. 
(S.  C.)  585.  See  Tenon  v.  Mars,  8 
Barn.   &   C.   638,   15   E.   C.   L.   324,   and 

947.     But  see  Coppin  P.  Potter, 

10  Bing.  441,  4  Moore  &  S.  272,  25  E. 

C.  L.  190,  administratrix'  right  to  sue. 

Where  no  suit  is  pending  an  affidavit 

vol  n 
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In  an  action  for  goods  sold  and  delivered  the  affidavit  must  show- 
that  the  goods  were  sold  by  the  plaintiff  or  by  his  predecessor  in 
interest/     to  the  defendant/1  or  al   his  instance  and  requ 
upon  his   guaranty.75     The   same   principle    is   applied    where   the 
claim  is  for  money  lent,78  money  had  and  receivi  money  paid 

to  defendant's  mm-.7.  So  in  an  action  for  work,  Labor  and  materials 
it   must  appeal-  from  the  affidavit  that  they  i    •   ;  n   !   and   fur- 

nished to  the  defendant  or  at  his  b  and  reqn  A  direcl 

averment  of  this  sort,  however,  is  unnecessary  where  the  nature  of 
the  services,  as  disclosed,  is  Buch  as  t<>  create  the  liability  of  tin- 
defendant.  ' 

(4.)  interest.  —The  facts  showing  a  righl  to  interest  must  appear 


cut  it  in]  A.  v.  B.  without  designating 
either  as  plaintiff  or  defendant, 
averring  an  indebtedness  by  defendant 
to  the  plaintiff  without  naming  them,  is 
insufficient.  Parker  r.  Ogden,  2  .V  J. 
L.  136. 

Where  plaintiff  is  an  assignee  tl 
fidavit  need  aot  aver  notice  i"  tin'  de- 
fendant  of  tin-   assignment.     Quinn    v. 
Atcheson,    I   I..  <'.   Bep.  378. 

Identity  of  Plaintiff  and  Creditor. — 
An   affidavil    averring   an    indebti 
to    the    deponent    which    fail 
that    deponent    is   also    plaintiff    is    in- 
sufficient.      Identity     of     name     raises 
no   presumption    of   identity    of    | 
Wehrfritz  r.  Bussell,  9  Brit.  Col. 

72.  Pa. —  Benedict  v.  Whartenby,  2 
Miles  131.  Eng.  —  Fenton  17.  Ellis,  6 
Taunt.  192,  1  E.  C.  L.  353;  Taylor  v. 
Forbes,  11  East  315,  103  Eng.  Reprint 
1026;  Cathrow  r.  Hagger,  8  East  106, 
103  Eng.  Reprint  284;  Perks  r.  Se 

7  East  194,  103  Eng.  Reprint  74;  Hand- 
ley  v.  Franchi,  L.  R.  2  Exch.  Cas.  34. 
Can.  — McDonnell  v.  Kelly,  4  U.  C.  Q. 

B.  394;    Diamond   r.   Cartwright,   22   U. 

C.  C.    P.    494. 

73.  Pa.  — Benedict  V.  Whartenby,  2 
Miles  131.  Eng.  — Bell  v.  Thrupp,  2  B. 
&  Aid.  596,  1  Chit.  331,  18  E.  C.  L. 
99;    Lascar  v.   Morioseph,   1   Bing.   357, 

8  E.  C.  L.  347;  Handley  v.  Franchi, 
L.  R.  2  Exch.  Cas.  34.  Can.  — McDon- 
nell v.  Kelly,  4  IT.  C.  Q.  B.  394;  Dia- 
mond v.  Cartwright,  22  U.  C.  C.  P.  494. 

See  Kelly  v.  Kintzing,  2  Miles  (Pa.) 
181;  Durnford  v.  Messiter,  5  Maule  & 
Selw.  446,   105   Eng.   Reprint   1114. 

74.  Gray  v.  Shepherd,  3  Dowl.  P.  C. 
442. 

Where  it  is  averred  that  goods  were 
sold  and  delivered  at  defendant's  in 
stance  and  request,  it  need  not  appear 

Vol.  II 


to  whom  they  were  delivered.  Biaguire 
'-.  Bockett,  3  !.  17. 

75.  Laverty  v.  Snelling,  .".  Crancb 
C.  C.  290,  11  P(  .121. 

76.  .  Dawson,   I   Binj 

15   E.  c.   !  .  Pemberton,  5 

r.  B.  552,  L01  Eng.  Beprinl  3  i9;  Hand- 
ley  v.  Franchi,  L.  B.  2  Exch.  Cas.  34  ; 
.Smith  r.  Stevens,:!  Tvrrw.  219;  Ellerby 
v.  Walton,  2  I  Int.  Pr.  l  17;  Diamond  v. 
Cartwright,  22  0*.  C.  C.  P.   194. 

77.  See  Kelly  v.  Curzon,  4  Ad.  & 
El.  622,  31    E.  C    I..    L53.     B 

pinger  P.  B  -  T.  R.  338,  101  Eng. 

Beprint  1421. 

78.  An  express  averment  that  the 
money  was  paid  at  defendant's  in- 
stance and  request  is  necessary.  Mr 
Canles  r.  Frederiekson.  2  Miles  (Pa.) 
132;  Pitt  V.  New,  8  Barn.  &  C.  654,  15 
::.  C.  L.  325.  But  see  Berrv  r.  Pernan- 
des,  1  Bing.  338,  8  E.  C.  *L.  338,  the 
request  will  be  inferred. 

79.  Bell  r.  Thrupp,  1  Chit.  331,  IS 
E.  C.  L.  99;  Durnford  v.  Messiter,  5 
Maule  &  Selw.  446,  105  Eng.  Reprint 
1114:  Young  v.  Gatien,  2  M.  &  8.  603, 
105  Eng.  Reprint  506;  Diamond  V. 
Cartwright,  22  U.  C.  C.  P.  494. 

80.  Symonds  r.  Andrews,  5  Taunt. 
751,  1  E.  C.  L.  251,  work  done  as  mas- 
ter of  a  ship  of  which  defendant  was 
then  an  owner. 

It  need  not  be  averred  that  the  work 
was  done  at  defendant's  "instance  and 
request"  where  it  is  stated  to  have 
been  done  for  him.  Crane  v.  Fish,  2 
Miles  (Pa.)  165;  Bliss  v.  Atkins,  5 
Taunt.  756,  1  E.  C.  L.  253  (as  his  ser- 
vant); Brown  v.  Gamier,  6  Taunt.  389, 
1  E.  C.  L.  421;  Joutras  v.  Dunlop,  7  L. 
C.  Rep.  420.  But  see  Durnford  v. 
Messiter,    5    Maule    &    Selw.    446,    105 
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where  interest  forms  part  of  the  amount  claimed,81  but  where  the 
principal  obligation  is  one  for  the  breach  of  which  the  law  allows 
interesl  as  damages  no  special  agreement  need  be  averred.82  A 
-nt  of  the  amounts  due  as  principal  and  interest  is 
not  i 

)  Documents  constituting  the  basis  of  the  debt  need  not  be  pro- 
d    where   a   positive   averment   of  indebtedness  is  made,84   but 
they  may  be  an  o  the  affidavit  and  referred  to  therein  for 

the    purpose    of    making    the    n<  showing    of    indebtedness.85 

Mere  reference  to  an  annexed  document  does  not.  however,  verify 
its  truth  or  accuracy.88     And  an  averment  of  indebtedness  "as  ap- 

-  or  document  is  not  sufficient  except 

tvil   is  properly  made  on  information  and  belief.87 

(IX.)    Special  Grounds  of  Arrest. —  (A.)  Generally.  — In  some   classes 

law   authorizes  an  arr  !y  because  of  the  char- 

'■  of  the  i;  in  other  classes  of  cases  an  arrest  is 

authorized   only   by  tence  of  particular  circum- 

st.in  tiding   the   incurring  of   the   obligation  or  arising  subse- 

quenl   tl  davit  must  set  forth  the 

i.d  grow 

In   whi  :>ecial   grounds  is   or  is  not  an 

tial   prerequisite  to  an  ariv  'natter  dependent  now  upon 

statute.89     A*  common  law,  in  tort  cases,  some  special  ground  must 


rint    Hit;    Hall    v.    Brush,    1 
■   t.    Dig.    194. 

81.  Neale    v.   Snonlton,   2   M..   G.   & 

Jut.  1058,  15  L.  J.  C. 
:   Brook  r.  Tr 

ter  v. 
Blizai  .n.    L.   J. 

■ 
But 

mm    for   money   j .a i < I    for  the 
Of    defend;  at    his    request 

ami   for  interest   <lue  and   agreed  to  be 
paid   by  defendant  for  and   in   r< 
of   the   preceding    matters    is   sufficient. 
'•The    wor  imports   the    i 

of  both   i  en  v.  Har- 

grave,   1  Bins.   X.   I  27    E.  C.   I.. 

Where  the  agreement  as  set  forth  in 
the    afli<lavit    contains    a    provision    for 
interest    nothing    further    is    nec> 
iington    V.  Woodley,   1  Jur.  960. 

82.  Jenkins    V.    Arnold,    19    Can.    L. 
T.  42. 

83.  Hutchinson  r.  Hargra- 

7    E.    C.    I..    12    :    D 
4    Howl.   P.   C.   34.   1    Hurl.   & 
-       Jones  v.  Collins,  6  Dowl. 
526,  2  Jur.  374. 
Day  P.  Hackley,  2  Cranch  C.  C. 


251,  7  Fed.  Cas.  No.  3,670,  bond.  See 
also  Paulus  v.  Grobben,  104  Mich.  42, 
62    N.    \V.    160.  re   Pike    Reves 

Mills    v.    Priest,    15    Montreal    Beg.    N. 
■.  950.     But  see  Innes  v. 
Innes   (X.  J.),  53  Atl.  1041,  and  supra, 
941. 

85.  Winter    v.    Simonton,    2    Craneh 

-o.  17,892.     See 
Barnard  v.   Neville,  3  Bing.  126,   11    E. 
C.  L.  63;   Miller  v.  Wneaton,  2  Cranch 
11,  17  Fed.  Cas.  Xo.  9,S 

86.  Walt  v.  Barber,  6  Brit.  Col.  461. 
See   Peterson    r.    Xesbitt,    11    Cal.   App. 

105  Pac.   '    " 

87.  See  supra,  941. 

88.  See  cases  in  sections  following, 
and  Proctor  v.  Lothrop,  68  Me.  256; 
Brooks    v.   MeClellan,   1   Barb.    (X.    V.i 

1 

89.  See  the  statutes  of  the  several 
states,  and  Baker  khamer,  5 
How.  Pr.  (N.  Y.)  251,  holding  that 
the  former  rule  requiring 
grounds  of  arrest  to  be  set  out  in 
an    action    for   libel    had   been    changed 

-  se  also  Knickerbocker  L. 
Ins.  Co.  P.  Kcclesine.  6  Abb.  Pr.  X.  8. 
(X.   Y.)    i».  42   How.Pr.   201;   Perry   v. 

Vol  II 
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appear,90  except  where  the  action  is  founded  upon  an  outrageous 
assault  or  mayhem,01  or  is  for  seduction.'1-' 

(B.)  Character  and  Sufficiency  of    Avkkments. — (1.)  Generally Some 

one  or  more  of  the  Bpecial  grounds  of  arrest  prescribed  by  law 
must  be  set  out  in  the  affidavit.98  It  is  only  accessary,  however,  to  Bel 
forth  one  ground,  though  several  may  exist;M  bul  where  Beveral 
grounds  are  set  forth  they  mus1  not  be  stated  in  the  alternative,"8  aor 
may  the  several  matters  constituting  a  single  ground  for  arrest  be  so 
stated.98  The  character  and  sufficiency  of  the  averments  are  ^r"\- 
erned  in  general  by  the  rules  hereinbefore  discuss* 

The  present  existence  of  the  grounds  specified  must  appear  from  the 
affidavit.98 

(2.)    Particularity    Required.-  rally.  — The     general     rule     that 

the  affidavit  must  state  facts  rather  than  mere  conclusions09  is  ap- 
plied in  many  jurisdictions  to  the  statement  of  the  special  grounds 
of  arrest.1      Bu1    whether  or  not    this   pule   will    he   applied   seems  to 


Wing,  3  How.  Pr.  (N.  Y.)  13;  Kimp- 
ton   V.  Mi  Kay,  4  Brit.  Col.   196. 

Where  fraud  is  the  cause  of  action 
special  grounds  of  arrest  BUCh  as  de- 
fendant's non-residence  or  intent  to 
abscond  need  not  be  alleged,  llazlett 
v.   Gill,   4  Robt.    (N.    ST.)    627. 

90.  Logan  v.  Lawshe,  62  X.  J.  L, 
567,  41  At  I.  751;  Werl  V.  Strouse,  38 
N.  J.  L.  184.  See  Brooks  v.  McClellan, 
1   Barb.    (N.   Y.)    Hi  7. 

"The  rule  is  well  settled,  that  in 
actions  for  tort,  to  warrant  an  order 
for  bail,  the  arfidavil  must  not  only 
disclose  a  good  cause  of  action,  but 
some  special  cause  for  ordering  bail. 
1  Tidd,  3rd  Am.  ed.  172."  Benson  v. 
Bennett,  25  N.  J.  L.  166,  171. 

In  an  action  for  libel  or  slander  it 
must  appear  that  plaintiff  suffered  spe- 
cial damage  or  was  charged  with  a 
crime  of  a  gross  nature  (McCawley  v. 
Smith,  4  Yeates  [Pa.]  193.  See  also 
Del. —  Jewell  v.  Staats,  3  Harr.  96. 
N.  Y.  —  Norton  v.  Barnum,  20  Johns. 
337;  Clason  v.  Gould,  2  Caines  47.  Pa. 
Scott  v.  Crum,  1  Pearson  196;  Charles 
V.  Holmes,  1  Browne  297;  Zeller  V. 
Katzengroh,  12  Pa.  Co.  Ct.  451.  Can. 
Allman  v.  Kensel,  3  Ont.  Pr.  110),  or 
some  other  special  ground  for  arrest 
must  be  averred  (Dovne  V.  Barker,  4 
Cranch  C.  C.  475,  7  Fed.  Cas.  No.  4,055; 
Scott  V.  Crum,  1  Pearson  [Pa.]  196), 
unless  the  statute  authorizes  arrest 
merely  by  reason  of  the  existence  of 
a  cause  of  action  for  libel  or  slander. 
Baker    v.    Swackhamer,    5       How.    Pr. 

Vol.  II 


(N.    V.  i     251.      See    also    Knickeri" 

L.  Ins.  Co.  v.  Eceleaine,  6  Abb.  Pr.  X. 

B.  (X.  V.)  it. 

91.  Logan  v.  Lawshe,  62  X.  J.  L. 
567,   II   At  I.  751. 

92.  Logan  r.  Lawshe,  62  N.  J.  L. 
567,  II  At  I.  751;  Wert  V.  Strouse,  38 
X.   .1.    L.    184. 

93.  Hanse  v.  Kohlar,  25  Kan.  640; 
Brooks  r.  McClellan,  1  Barb.  (X.  V.) 
247. 

94.  Sutton     v.    Hays,     17    Ark.    462. 
ISO    Wade    V.    Judge,    5    Ala.    130. 

95.  Wade  V.  Judge,  5  Ala.  130. 
Compare  Quail  v.  Xelson,  39  App.  Div. 
18,  56   X.    V.  Supp.  865. 

96.  Gorton  r.  Fri/.zell,  20  111.  291; 
Me  Master  V.  Robertson,  21  L.  C.  Jur. 
161;  Ostett  V.  Peloquin,  20  L.  C.  Jur. 
48;  Talbot  V.  Donnelly,  11  L.  C.  Rep. 
5  (the  essential  allegations  must  be 
in  the  conjunctive  and  not  in  the  dis- 
junctive  form). 

97.  See  supra,  933,  938. 

98.  Pike  V.  McMullin,  66  Yt.  121, 
28  Atl.  876;  Bowers  r.  Flower,  3  Ont. 
Pr.  62.     See  supra,  931,  and  infra,  956. 

99.  See  supra,  934. 

1.  111.  — Gorton  v.  Frizzell,  20  111. 
291;  Stafford  v.  Low,  20  111.  152.  Kan. 
Hauss  v.  Kohlar,  25  Kan.  640.  Mich. 
In  re  Teachout,  15  Mich.  346.  N.  Y.— 
Toole  v.  De  Goicouria,  36  How.  Pr. 
127.     N.  C  — Wilson  v.  Barnhill,  64  N. 

C.  121.     Pa.  — Bates     v.     Rowley,     11 
Phila.    210.     Can.  — Phair   v.   Phair,   19 
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depend  to  some  extent  upon  the  form  of  the  statute,  that  is,  whether 
it  requires  that  the  essential  conditions  should  be  shown  or  proved 
by  the  affidavit  or  merely  that  they  be  stated  therein.2 

(b.)  Following  Words  of  statute.  —  In  some  jurisdictions  it  is  sufficient 
to  follow  the  words  of  the  statute  in  averring  the  existence  of  the 
prescribed  grounds  of  arrest.3  Where  the  statute  does  not  prescribe 
a  form  its  terms  need  not  be  literally  followed.4  But  if  the  words 
of  the  statute  are  not  followed  the  language  of  the  affidavit  must 
be  the  full  equivalent  thereof.0     It  is,  however,  not  always  sufficient 


Ont.  Pr.  67;  Bowers  r.  Flower,  3  Ont. 
Pr.  62;  McCallum  v.  Perkins,  16  N. 
Bruns.   1  - 

But  see  Luhrig  Coal  Co.  D.  Ludlum, 
69  Ohio  St.  311,  69  N.  B.  562,  100 
Am.  st.   Rep.  675;   Messenger  p.  Lock- 

521;  State 
i.    Robinson,    l    Ohio    Dec.    (Reprint) 
i   Yt.  322.    And 
see  m  ollowing. 

Refusal  To  Surrender  Estate  for 
Benefit  of  Creditors.  —  Gorton  P.  Friz- 
Bell,  20   Hi.   891.     Bee    also    Pari 

Trndel,   13  Quel 136;  Ilamel  P.  Cote, 

11  L.  C.  Sep.  446. 

Conclusions  as  to  Defendant's  State- 
ments.—  Sec  infra,  956. 

2.  See  Luhrig  Coal  Co.  p.  Ludlum, 
69    Ohio    St.    311,    69    N.    E.    562,    1"" 

;..  675;  MeCallum  p.  Perkina, 
Bruns.  1*5;  and  aupra,  934. 

3.  Alaska.—  om.  Co.  p.  Ray- 
mond, 1  Alaska  154.  Ohio.  — Hock- 
si. riii". t  p.  Ballenburg,  16  Ohio  304. 
Tex.  — Barbee   P.    Bolder,  24  Tex.   225. 

See  also  N.  C. — Huches  P.  Person,  63 
X.  C.  54S.  Pa.  —  Berger  r.  Small,  39 
Pa.  302.  Vt.  —  Phillips  P.  Wool.  31 
Yt.  328;   Davis  r.  Dorr,  30  Vt.  97. 

See  also  the  following  notes. 

4.  Gladden  V.  Dozier,  71  Ga.  380; 
Su-rar  P.  Sackett,  13  Ga.  462;  Pawson 
E  Sail,  1  Ont.  Pr.  294.  See  Neven  r. 
Butchart,  G  U.  C.  Q.  B.  196. 

5.  Gladden    r.    Dozier,    71    Ga.    380; 

•  p.  Sackett,  14  Ga.  462;  Proctor 
p.  Lothrop,  68  Me.  256;  Bailey  P.  Car- 
ville,  62  Me.  "2  4;  State  Bank  P.  ller- 
vev.    21     Me.    38.     See    Mass.  —  Stone 

liter,    13    Gray    575.     Eng.  —  Ford 

•Jl  L.  C.  .Tur.  191;  Lamarehe 

broeq,   1   L.  C.   Rep.  215.     Can. — 

•  p.  Manning,  28  Nova  Scotia  437; 

Bernier,  10  Quebec  351;  Kidd 
p.  MoKinnon  (Quebec),  20  Super.  Ct. 
300. 


"The  affidavit  must  be  couched  in 
the  very  words  of  the  statute,  or  it 
must  expressly  show  that  the  case  is 
within  the  true  intent  and  meaning 
of  the  act."  Norman  v.  Zieber,  3  Ore. 
197.  Compare  Erek  p.  Odena,  20  Ga. 
579. 

Apprehensive.  —  A  statute  requir- 
ing plaintiff  to  state  that  he  is  "ap- 
prehensive" that  the  defendant  is 
about  to  depart  from  the  province  with- 
out paying  the  debt,  is  not  satisfied 
by  an  affidavit  that  plaintiff  "has  rea- 
son to  believe,"  etc.  Choate  v.  Stevens, 
Taylor  |  !\  <'.).  449. 

"Leave,"  "Remove"  and  "Ab- 
scond."—  Where  one  article  of  the 
code  authorizes  bail  to  be  required 
when  the  debtor  is  about  to  "leave" 
the  state  and  another  article  prescribes 
an  affidavit  by  the  creditor  that  he 
believes  defendant  is  about  to  "re- 
move" from  the  state,  the  words 
"leave"  and  "remove"  are  used  syn- 
onymously and  an  affidavit  using  either 
is  sufficient.  Florance  V.  Camp,  5  La. 
280.  But  an  intent  to  "abscond"  is 
not  sufficiently  shown  by  an  affidavit 
as  to  an  intent  to  "remove"  from 
(Barry  v.  Tseman,  14  Rich.  [S.  C]  129, 
91  Am.  Dec.  262),  or  to  "leave"  the 
state  (Norman  p.  Zieber,  3  Ore.  197 
[construing  the  statutory  words  "to 
remove"  to  mean  "to  abscond"]; 
Aiken   r.  Richardson,   15   Vt.   500.     But 

Mr  I. .ran    p.    Shearer,   33   Vt.    230), 

without  additional  averments  character- 
izing  such  words  (Norman  V.  Manciette, 
1  Bawy.  484,  18  Fed.  Cas.  No.  10,300, 
as  "with  intent  to  hinder,  delay  and 
defraud   creditors"). 

Imminence  of  Departure.  —  Where 
the  statute  requires  a  showing  that  the 
debtor  is  "about"  to  do  a  specified 
act,  an  affidavit  that  he  "intends" 
to  do  the  act  is  insufficient.  Guilleaume 
P.  Miller,  14  Rich.  (S.  C.)  118.  So  an 
averment     that     the      defendant     "in- 
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to  follow  the  precise  words  of  the  statute.0  And  it  has  been  held 
that  the  rule  requiring  Literal  or  substantia]  adherence  to  the  terms 

of  the  statute  applies  only  where  the  writ  or  order  issues  as  a  matter 
of  course  upon  the  filing  of  the  affidavit,  and  nol  where  the  appli- 
cation is  addressed  to  the  discretion  of  a  judicial  officer.1 

(C.)  Leaving  the  Jurisdiction  or  Ahode.  —  (1.)  Generally.  —Statutes  of 
varying  terms  provide  for  an  arrest  where  the  debtor  or  defendant 
is  about  to  leave  the  slate,  province  or  country,  or  the  place  of  his 
usual  abode.  To  justify  an  arrest  the  prescribed  conditions  must 
be  averred  in  the  affidavit  either  in  the  words  of  the  statute  or  their 
substantial  equivalent;8  or  where  fads  rather-  than  conclusions9  are 
required  to  be  stated,  by  setting  forth  the  evidentiary  facts.10 


tends"  to  do  an  not  docs  not  sutV 

ly  show  thai    lie  "  is   likely "  to  do  it. 

Wood  v.   Melius,  8   Allen    (Mass.)    134. 

The  statement  thai    defendanl   "will 
escape  from  the  Btate"  and  thus  "de- 
fraud and  client   this  plaintiff" 
the  equivalent   of  the   language  of  the 
statute    that     lie    is    "about    to    depart 
from   the    state    with    intent    to    defraud 
his    creditors.''       "Both      the      | 
purpose    and    the    Bpecific    intent    found 
in    the    language    of    the    statu* 
wanting  in   that    of  the  affidavit."     Ex 
parte   Fkumoto,    L20    Cal.    316,    ~>2   Cal. 
720. 

Place  of  Usual  Abode.  —  Averring 
that  defendant  is  about  to  abscond 
"from  his  place  of  abode"  is  not 
equivalent  to  Baying  that  he  is  about 
to  abscond  "from  the  place  of  his 
usual  abode."  Thomas  V.  CoKin,  1 
Marv.   (Del.)    106,  27  Atl.  829. 

Intent  To  Defraud  Creditors.  —  The 
affidavit  need  not  use  the  words  of 
the  statute,  "to  defraud  his  creditors, " 
if  it  aver  an  intent  to  defraud  plain- 
tiff and  that  he  is  a  creditor.  A  sub- 
stantial compliance  with  the  statute  is 
sufficient.  Alaska  Com.  Co.  r.  Baymond, 
1  Alaska  154.  And  the  words  "with 
intent  to  defeat"  are  equivalent  to 
the  statutory  words  "with  intent  to 
defraud."  Laing  v.  Slingerland,  12 
Ont.  Pr.  366. 

An  averment  that  the  debtor  is  about 
to  remove  out  of  the  state  to  defraud 
his  creditors  is  not  the  equivalent  of 
the  words  of  the  statute,  "that  the  de- 
fendant or  debtor  is  about  to  remove 
his  person  out  of  the  state  or  county 
with  intent  thereby  to  defraud  his 
creditors."  State  v.  Eobinson,  1  Ohio 
Dec.    (Reprint)    4S3. 

"May"  and  "Will."— An  affidavit 
that     defendant's     departure     "may" 
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deprive  plaintiff  of  his  recourse  is  not 
the  equivalent  of  the  statutory  ex- 
pression '"will  deprive."  Stevenson  t>. 
Robertson,  -\  L  C.  Jur.  102.  See  also 
Ford  r.  !.eL-er.  Ul  L  < '.  Jur.  191  j  Bo  d 
v.  Freer,  15  L  C.  Jur.  L09. 

"Good  Reason." — An  affidavit  that 
plaintiff  has  "reason"  to  believe  a 
certain  fact  sufficiently  complies  with 
a  statute  requiring  an  affidavit  that  he 
has  "good  reason"  to  believe.  Phil- 
lips v.  Wood,  31  Vt.  322. 

6.  Norman  p.  Zieber,  3  Ore  l!»7. 
See  Wade  V.  Judge,  r,  Ala.    130. 

Where  the  statute  requires  an  aver- 
ment to  the  best  of  affiant's  knowledge 
or  belief  in  the  affidavit  he  must  make 
the  averment  to  the  best  of  his  knowl- 
edge  and  belief.  Bromlev  r.  Joseph, 
::  W'hart.  (Pa.)  10;  Diehf  t\  Peric,  2 
Mile.    |  I 'a.  i    17. 

7.  Neven  v.  Butchart,  6  U.  C.  Q.  B. 

196.  See  Benson  r.  Bennett,  25  N.  J. 
L.   166. 

8.  See  supra,  955. 

Departure  From  Province. — See  Le- 
febvre  v.  Delorimier,  19  L.  C.  Jur.  102; 
Moisie  Iron  Co.  r.  Olsen,  18  L.  C.  Jur. 
29;  Milligan  r.  Mason,  17  L.  C.  Jur. 
159;  Senecal  v.  Hart,  1  Montreal  Super. 
371;  Maury  v.  Durand,  1  Montreal 
Super.  347. 

9.  See  supra,  934. 

10.  Ex  parte  Fkumoto,  120  Cal.  316, 
52  Pac.  726.  See  Bromley  v.  Joseph, 
3  Whart.  (Pa.)  10,  and  supra,  934. 

Defendant's  admission  or  declaration 
that  he  is  about  to  leave  the  province 
is  sufficient  evidence  of  that  fact.  Ben- 
jamin v.  Wilson,  1  L.  C.  Rep.  351; 
Debien  v.  Lapierre,  14  L.  C.  Rep.  89. 
But  an  admission  that  he  is  about  to 
leave  the  state  and  take  his  property 
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Not  only  must  the  affidavit  show  the  intended  departure  of  the 
defendant,11  and  that  it  is  imminent,12  but  also,  in  most  jurisdictions, 
that  he  intends  to  defraud  his  creditors.13  The  intent  of  the  debtor 
to  take  his  property  with  him  need  not  be  averred,14  unless  made  es- 
sential by  statute.15 

(2.)  Loss  of  Debt  or  Remedy.  —  Under  some  statutes  the  affidavit  must 


and  effects  with  him  does  not  suffi- 
ciently show  an  intent  to  defraud  his 
creditors,  since  it  is  consistent  with 
an  honest  purpose.     Innes  V.  Inm 

Ltl.  1041.  And  where  affiant 
bases  his  belief  as  to  defendant's  in- 
tent to  leave  the  country  upon  cou- 
ncil with  the  latter  the  affidavit 
is  insufficient  if  it  fails  to  state  what 
the  conversation  was  or  what  defend- 
ant sail.  Campbell  r.  McCormick,  1 
How.   IT.   (N.   Y.)   25L 

11.  As  to  the  proper  words  in  which 
to  aver  departure,  see  supra,  955. 

Facts  showing  intent  to  depart  must 
be  set  out.  La. — Toutaiu  V.  His  Credi- 
tors, 14  La.  336.  N.  Y.— Brooks  r.  Mi- 
Lellan,  1  Barb.  247;  Lester  v.  Blodgett, 
S  Bow.  I'r.  lln.  N.  C— Wood  v.  Har- 
rell,  74  N.  C.  338. 

12.  Cal.— Ex  parte  Fkumoto,  120 
Cal.  316,  52  Pac.  726.  Mass.— Wood 
i.  Melius,  8  Allen  434.  S.  C— Guil- 
leanme  v.  Miller,  14  Rich.  118.  Can. — 
Bryan  r.  Freeman,  7   Manitoba  57. 

See  supra,  955,  for  expressions  that 
have  been  held  insufficient  in  this  re- 
spect. 

"Immediately." — The  omission  of 
the  word  "immediately"  in  the  state- 
ment that  defendant  is  about  to  leave 
the  province,  renders  the  affidavit  in- 
sufficient. Kidd  r.  McKinnon  (Que- 
bec;, 20   Super.   Ct.   300. 

13.  Alaska.  —  Alaska  Com.  Co.  V. 
Raymond,  1  Alaska  154.  N.  O.  —  Wil- 
son v.  Barnhill,  64  N.  C.  121.  Can. — 
Ford  v.  Leger,  21  L.  C.  Jur.  191;  La- 
marche  V.  Lebrocq,  1  L.  C.  Rep.  215; 
Phair  r.  Phair,  19  Ont.  Pr.  67;  Toothe 
>.  Frederick,  14  Ont.  Pr.  2S7;  Laing  r. 
Slingerland,  12  Ont.  Pr.  366.  But  see 
MaCaulay  v.  O'Brien,  5  Brit.  Col.  510. 

Facts  showing  the  fraudulent  intent 
must  be  stated.  Cal.  —  Neves  r.  Costa, 
5  Cal.  App.  Ill,  89  Pac.  860.  La. — 
Desha  V.  Solomons,  12  La.  272  (affida- 
vit held  sufficient).  N.  C.  —  Wilson  v. 
Barnhill,   64   N.   C.   121.     Can.  —  Phair 


t".  Phair,  19  O'nt.  Pr.  67;  Shaw  v.  Mc- 
Kenzie,  6  Can.  Sup.  181. 

It  will  not  be  presumed  that  the 
debtor  intends  to  defraud  his  creditors 
merely  because  he  is  leaving  the  prov- 
ince (Phair  v.  Phair,  19  Ont.  Pr.  67; 
Shaw  v.  McKenzie,  6  Can.  Sup.  181; 
Larocque  V.  Clarke,  4  L.  C.  Rep.  402; 
Canada  Paper  Co.  V.  Bannatyne,  23  L. 
C.  Jur.  261;  Hurtubise  v.  Bourret,  23 
L.  C.  Jur.  130.  But  see  Coffey  v. 
Scane,  22  Ont.  App.  269;  Lefebvre  v. 
Tullock.  5  L.  C.  Rep.  42),  and  taking 
property  with  him  (Innes  v.  Innes  [N. 
J.J,  53  Atl.  1041),  especially  where  he 
is  merely  passing  through  the  province. 
(Sutherland  v.  Sutherland,  10  Ont.  L. 
R.  645.)  But  the  fraudulent  intent 
may  be  inferred  from  the  facts  and 
circumstances  shown  by  the  affidavit. 
Beam  v.  Beatty,  2  Ont.  L.  R.  362. 

14.  Ex  parte  Bernard  (Cal.),  12  Pac. 
487. 

15.  Bramhall  r.  Seavey,  28  Me.  45. 
See  also  Phillips  v.  Wood,  31  Vt.  322, 
character  of  property  need  not  be  spe- 
cified where  statute  does  not  require 
it. 

Property  Not  Required  for  Support. 
Where  the  statute  permits  the  arrest 
of  a  debtor  who  i3  leaving  the  state 
and  taking  with  him  his  property  not 
required  for  his  immediate  support,  an 
affidavit  that  the  property  is  not  re- 
quired "for  immediate  support,"  omit- 
ting the  word  "his,"  is  not  sufficient. 
Proctor  p.  Lothrop,  68  Me.  256.  See 
also  Bailey  V.  Carville,  62  Me.  524. 
And  the  omission  of  other  essential 
words  or  phrases  is  fatal.  Sargent  v. 
Roberts,  52  Me.  590.  Where  the  arrest 
of  joint  debtors  is  sought  it  is  suffi- 
cient to  aver  that  "they"  are  about 
to  remove  their  property  without  spe- 
cifying that  each  debtor  is  about  to 
do  so  (Cates  v.  Noble,  33  Me.  258); 
and  such  an  affidavit  justifies  the  ar- 
rest of  one  of  two  joint  debtors.  Mc- 
Namara  v.  Garrity,  78  Me.  418,  6  Atl. 
668. 
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aver  the  danger10  or  apprehension17  of  losing  the  damages  or  debt 
unless  the  defendant  is  held  to  bail.11 

In  some  cases  it  is  held  that  B  simple  averment  of  the  danger  in 
the  words  of  the  statute  or   m   equivalent    terms   is  sufficient;11   in 

others,  that  the  facts  Bhowing  the  danger  must  he  stated.*8  And  the 
statute  may  require  a  statement  that  the  plaintiff  will  lose  his 
remedy.21  An  averment  that  plaintiff  ''may"  he  deprived  of  his 
recourse  is  not  Bnfficient  where  the  statute  requires  a  statement  that 
he  "will"  be  so  deprived." 

(D.)  Fraud. —  (1.)  Generally.  —  Fraud  either  generally  or  in  particu- 
lar matters  is  sometimes  made  a  cause  for  arrest,-'3  and  when  re- 
lied upon  must  be  made  to  appear  from  the  affidavit.*4 

(2.)  In  Incurring  Obligation. — Where  fraud  in  incurring  the  obliga- 
tion or  in  contracting  the  debt  is  relied  upon  the  affidavit  must  set 
forth  facts25  bringing  the  case  within  the  terms  of  the  statute.20  It 
must  show  not  only  a  cause  of  action,  but  also  the  fraud.-7 


16.  See   In   re   Smith,   16  111.   347. 

17.  Sugar  o.  Saekett,   13   Qa.    t62, 

18.  The  omission  of  the  words  "un- 
less defendant   be  forthwith   am 

is  fatal  to  the  affidavit.     Spain  D.   Man 
ning,  28  Nova  Scotia  437. 

19.  Sugar  v.  Saekett,  13  Ga.  462. 
See  also  In  re  Smith,  16  111.  347. 

20.  Stafford  v.  Low,  2u  111.  152;  In 
re  Smith,  16  111.  347  (by  virtue  of  con- 
stitutional   provision). 

21.  Briddle  v.  Vest,  1  B.  Mon.  (Ky.) 
173,  where  the  arrest  is  sought  upon 
the  removal  of  one  of  several  defend- 
ants it  must  appear  that  the  others 
have  no  propertv  subject  to  execution. 

22.  Ford  v.  Leger,  21  L.  C.  Jur. 
191;  Stevenson  v.  Robertson,  21  L.  C. 
Jur.  102;  Bovd  v.  Freer,  15  L.  C.  Jur. 
109. 

But  an  affidavit  that  he  will  lose  his 
debt  and  suffer  damage  is  a  sufficient 
averment  of  the  statutory  condition 
that  he  will  lose  his  recourse.  Piche 
v.  Bernier,  10  Quebec  351. 

23.  See  Powers  v.  Davenport,  101  N 
C.  286,  7  S.  E.  747. 

24.  See  supra,  946. 

25.  Mich.  —  7)i  re  Teachout,  15 
Mich.  346.  N.  J.  — McGrath  r.  Rilev, 
47  Atl.  58.  N.  Y.  — Lester  v.  Blod- 
gett,  2  How.  Pr.  110;  Smith  v.  Jones,  4 
Robt.  655;  Thorpe  v.  Waddingham,  3 
Daly  275;  Draper  v.  Beers,  17  Abb.  Pr. 
163.  See  Achelis  v.  Kalman,  60  How. 
Pr.  491. 

And  see  supra,  934,  954.  But  see 
Luhrig  Coal  Co.  v.  Ludlum,  69  Ohio  St. 
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311,  69  N.  E.  562,  100  Am.  St.  Rep.  675; 
Messenger  v.  Lockwood,  1  Ohio  Dec. 
(Reprint  |  521. 

26.  Law  renci •  V.  FoxwelL  17  Jones 
ft  S.  i  N.  Y.i  L'7s;  Hart  9.  Cooper,  LS9 
Pa.  297,  Is;  Atl.  L22  (fraud  must  be  in 
the  inception  rather  than  in  the  breach 
of  the  contract). 

27.  Vankirk  V.  Btaats,  24  N.  J.  L. 
121;  Lee  P.  Corn.  2  Mi-.-.  463,  21  N.  Y. 
Supp.  1073;  Thorpe  v.  Waddingham,  3 
Daly  275;  Lawrence  r.  Fox  well,  17 
Jones  &  S.  (N.  Y.)  278;  Draper  v. 
Beers,  17  Abb.  Pr.  (N.  Y.)  163.  See: 
Cal. —  Ex  parte  Howtiz,  2  Cal.  App. 
752,  S4  Pac.  229.  Mich.  —  McLeod  t>. 
Wayne  Cir.  Judge,  125  Mich.  344,  84 
X.  W.  281.  N.  Y.  — Hubbard  v.  Rich- 
ardson, 31  App.  Div.  520,  52  N.  Y. 
Supp.  35;  Vorhees  Pub.  Co.  V,  McEwen, 
97  N.  Y.  Supp.  942;  Wright  17.  Maseras, 
56  Barb.  521. 

Essential  Averments.  —  In  Smith  v. 
Jones,  4  Robt.  (N.  Y.)  655,  the  ground 
of  arrest  was  fraud  in  inducing  the 
sale  constituting  the  basis  of  the  ac- 
tion. The  court  says  that  the  affidavit 
must  show:  "1st.  All  the  facts  neces- 
sary to  entitle  the  plaintiff  to  recover; 
or,  in  other  words,  the  facts  constitut- 
ing a  cause  of  action.  2nd.  That  the 
defendant  applied  to  the  plaintiff,  and 
requested  him  to  sell  goods  to  the  lat- 
ter on  a  credit,  stating  when  and  where. 
3d.  That,  for  the  purpose  of  inducing 
the  plaintiff  to  sell  him  such  goods  on 
a  credit,  the  defendant  then  and  there, 
falsely  and  fraudulently  stated  and 
represented  to  the  plaintiff  that  he,  the 
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(3.)  In  Concealing  or  Disposing  of  Property. —  "Where  the  ground  re- 
lied upon  is  the  concealment,  conveyance,  removal  or  disposition  of 
property  in  fraud  of  creditors,  or  the  intent  to  do  so,  the  facts  show- 
ing the  fraudulent  act  and  intent  must  be  averred,28  except  in  those 
jurisdictions  where  it  is  sufficient  to  follow  the  language  of  the 
statute.-9  The  averment  as  to  the  nature  of  the  property  should  be 
specific.*0 

7.  Filing  or  Disposition  of  Affidavit.  —  The  disposition  which  is 
made  of  the  affidavit  depends  upon  the  statute,  which  may  provide 


defendant,  etc.  (setting  forth  the  repre- 
ions).  4th.  That  the  plaintiff  be- 
i  such  statements  and  representa- 
tions to  be  true,  and  was  thereby  in- 
;  to,  and  then  did,  sell  and  deliver 
to  the  defendant  upon  a  credit,  the 
goods  so  applied  for  by  him;  and  that, 
t  for  such  statements  and  repre- 
sentations the  plaintiff  would  not  have 
made  such  sale  and  delivery.  5th.  That 
all  of  the  said  statements  and  repre- 
sentations (or  a  part  of  the  same, 
stating  which),  were  false  and  untrue 
to  the  plaintiff,  to  the 
knowledge  of  the  defendant,  and  that 
the  defendant  made  the  same  with  in- 
tent to  defraud  the  plaintiff  by  obtain- 
ing the  said  goods  upon  a  credit  and 
without  paying  for  them.  This  general 
allegation  as  to  the  falsity  of  the  de- 
fendant's representations  must  be  ac- 
companied by  a  detailed  averment  of 
facts,  within  the  knowledge  of  the 
in  making  the  affidavit,  as  shall 
dfieient  to  satisfy  the  judge  be- 
fore whom  the  application  is  made, 
that  such  representations  so  made  by 
the  defendant  were  untrue  when 
made." 

rTot  only  must  the  false  statements 
inducing  the  contract  be  set  out,  but 
the  facts  showing  their  connection  with 
the  making  of  the  contract  must  be 
averred;  a  general  averment  that  they 
were  made  to  induce  credit  is  insuffi- 
cient. Phelps  v.  Maxwell,  2  Abb.  N. 
C.  (N.  Y.)  459.  But  see  Painter  v. 
Houston,   28   N.  J.  L.    121. 

Prima  facie  case  of  fraud  mu«t  be 
made  out.  In  re  Teachout,  15  Mich. 
346. 

Strong  presumption  of  fraud  must 
be  raised  bv  the  facts  stated.  Parker 
?\  Follensbee.  45  Til.  473;  In  re  Salis- 
bury. 16  Til.  350;  In  re  Smith,  16  PI. 
347    (constitutional  provision). 

A  doubt  as  to  the  sufficiency  of  the 
showing    should    be   resolved    in    favor 


of  the  defendant.  Artman  v.  Bell,  9 
Phila.   (Pa.)   237. 

For  a  form  of  affidavit,  see  Hatch  v. 
Saunders,  66  Mich.  181,  33  N.  W.  178. 

Requisites  of  Complaint.  —  See  infra, 
962. 

28.  Cal.  —  Ex  parte  Fkumoto,  120 
Cal.  316,  52  Pac.  726.  Kan.  —  Gillett 
v.  Thiebold,  9  Kan.  427.  N.  T.  — Mai- 
ler V.  Perrin,  14  Abb.  Pr.  (N.  S.)  95. 
Pa. —  Bates  v.  Rowley,  11  Phila.  210. 
Can.  —  Trudeau  v.  Renaud,  34  L.  C. 
Jur.  102;  Archer  v.  Douglass,  10  Que- 
bec Super.  42. 

See:  Kan.  —  Switzer  V.  Wilvers,  24 
Kan.  384,  36  Am.  Rep.  259.  Mich. — 
Paulus  V.  Grobben,  104  Mich.  42,  62  X. 
W.  160;  Stensrud  v.  Delamater,  56 
Mich.  144,  22  N.  W.  272.  N.  Y. — 
Mother  r.  People,  5  Barb.  575,  in  which 
the  facts  alleged  were  held  sufficient 
basis  for  belief  that  defendant  was 
concealing  assets. 

The  facts  showing  that  a  sale  was 
made  with  intent  to  defraud  creditors 
must  be  set  forth.  Mann  r.  Chrestopu- 
los,  87  App.  Div.  222,  84  N.  Y.  Supp. 
372.  An  averment  that  defendant  has 
made  a  "pretended  sale"  of  his  prop- 
erty does  not  show  a  sale  with  intent 
to  defraud  creditors.  In  re  Vinich,  86 
Cal.  70,  26  Pac.  528. 

"A  fact  or  facts  which  simply  raise 
a  suspicion  of  guilt,  or  point  to  the 
possibility  of  fraud,  are  insufficient. 
A  chain  of  circumstances  which  is  con- 
sistent with  fraudulent  purpose  will 
not  be  enough.  The  facts  stated  must 
establish  the  fraud."  Gillett  v.  Thie- 
bold, 9  Kan.  427.  See  also  Tennent  v. 
Weymouth,   25   Kan.   21. 

29.  Hockspringcr  V.  Ballenburg,  16 
Ohio  304.  And  see  Hughes  v.  Person, 
64  X.  C.  548;  Berger  v.  Smull,  39  Pa. 
302,  and  supra,  955. 

30.  Moller  v.  Aznar,  11  Abb.  Pr. 
N.  S.  (N.  Y.)  233;  Bates  v.  Rowley,  11 
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that  it  be  written  upon31  OP  annexed  to  the  writ.3-  <>r  that  it  he 
filed." 

Where  the  affidavil  is  required  to  be  filed,  filing  with  the 
clerk  or  with  the  magistrate"  is  essential,  bul  i  of  necessity 

precede  the  issuani f  the  writ,85  especially  where  the  writ  dues  not 

become  effective  until  an  order  for  bail  has  been  endorsed  thereon.** 
It  must,  however,  be  filed  before  the  order  for  bail  is  made17  and  the 
writ  served. 

Serving  Copy  of  Affidavits  on  Adversary. —  Copies  of  the  affidavits  used 
on  an  ex  parti  application  for  an  order  need  nol  be  served  on  the 
adverse  party,39  except  where  the  statute  so  providi 

8.  Construction  of  Affidavit.  —  While  the  language  of  the  affi- 
davit will  be  strictly  construed,41  it  will  he  given  its  obvious  mean- 
ing rather  than  a  strained  construction.42 


I'liila.    (Pa.)    210.    Contra,    PhillipB     p. 

Wood,  :;i    \  i. 

31.  Janes  v.  Miller,  21  N.  II.  371; 
Kidder  p.  Farrar,  20  V  11.  320;  Malone 
17.  Ryan,  14  R.  1.  614. 

32.  Ross  v.  Webster,  5  U.  C.  Q.  B. 
570.  See  McWorter  v.  Reid,  1  Hill  (S. 
C.)  368. 

33.  Where  the  original  filed  with 
the  clerk  is  annexed  to  the  writ  instead 
of  a  copy  as  provided  by  Btatute,  the 
error    is    not    ground    for    setting 

the  order  of  arrest.     Gladden  V.  Dozier, 
71    Ga.  380. 

34.  Lewis  v.  Brackenridge,  1  Blackf. 
(Ind.)    112;    Parkhurst   v.  Pearso 

Vt.    705. 

Depositing  the  affidavit  with  the  mag- 
istrate is  sufficient;  no  written  endorse- 
ment thereon  is  necessary.  Phillips  V. 
Wood,  31   Vt.   322.  . 

Knowledge  of  the  filing  must  be 
brought  home  to  the  magistrate.  Muzzy 
V.  Howard,  42  Vt.  23;  Whitcomb  V. 
Cook,  39  Vt.  585  (slipping  under  his 
door  insufficient). 

Waiver  of  objection  on  this  ground. 
See  infra,  976. 

35.  Sutton  v.  Hays,  17  Ark.  462,  the 
subsequent  filing  of  the  affidavit  makes 
the  capias  regular.  See  also  Read  v. 
M'Lellan,  6  N.  Bruns.  3.  Contra, 
Muzzy  v.  Howard,  42  Vt.  23. 

A  distinction  between  contract  and 
tort  is  made  by  the  New  Jersey  statute 
which  requires  the  affidavit  and  order 
for  bail  to  be  filed  before  issuance  of 
the  capias  in  actions  on  contract  but 
not  in  actions  on  tort.    Wert  v.  Strouse, 

vol.  n 


38  X.  J.  L.  184.  a  Krvnr.  Kahn 

i  N.    J.    L.i,   54    Atl.    B70. 

36.  People    v.   Gebhardt,    L54    Mich. 
504,   L18   .V   W.   L6. 

37.  Magee   p.    Erwin,  5   stew.   &   P. 
i  Ala.)  54.     But  see  Wert  P.  Stron 

N.  J.    L.    L84. 

Parker    /.    Ogden,    2    N.    J.    L. 


MaCaulay  p.  O'Brien,  5  Brit.  Col. 


38. 
136. 

39. 
510. 

40.  See  I  *  i  x  l  ■  ■  p.  B  rrieo  ('ir.  Judge, 
121  Mich.  629,  80  N*.  W.  797;  Davis  p. 
Jaffe,  17  W.  X.  C.  (  Pa.)   L07,  17  Phila. 

i  Pa.  Co.  Ct  166. 
Failure  to  comply  with  a  statutory 
requirement  that  a  copy  of  the  order 
be  d(  li\  ered  to  tl 
does  not  invalidate  the  arrest.  Cour- 
ter  p.  McNamara,  '.»  How.  l'r.  (X.  Y.) 
255;  Barker  p.  Cock,  40  Barb.  (X.  V.) 
254,  16  Abb.  Pr.  83.  But  see  Rennie 
V.  Bruce,  2  Dow.  &  L.  946,  14  L.  J. 
Q.  B.  N.  S.  207,  holding  that  the  serv- 
ice of  a  i  opy  containing  unfilled  blanks 
was  fatal.  Compare  Carrol  P.  Light,  1 
Ont.  Pr.  137,  omission  of  clerk's  signa- 
ture or  seal  from  copy,  immaterial.  The 
officer's  failure  to  serve  the  copy  un- 
til he  has  made  his  return  is  not  fatal. 
Pixlev  p.  Berrien  Cir.  Judge,  121  Mich. 
629,  80  N.  W.  797.  Ilsley  v.  Harris,  10 
Wis.    95. 

41.  Robinson  V.  Holt,  Hempst.  426, 
20  Fed.  Cas.  No.  11,955;  Snedden  v. 
Gunn,  16  Pa.  Co.  Ct.  47.  See  also 
Spice  v.  Steinrouck,  14  Ohio  St.  213. 

42.  McNamara  v.  Garrity,  78  Me. 
418,  6  Atl.  668;  Cates  v.  Noble,  33  Me. 
258. 
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9.  Lrrors  and  Irregularities.  —  a.  Generally.  —  Errors  and  irregu- 
larities m  the  affidavit,  if  jurisdictional43  and  not  amendable44 
render  it  insufficient  to  support  the  arrest. 

1).  Interlineations  and  erasures  in  the  affidavit  not  noted  in  the 
jurat  render  it  insufficient  in  some  jurisdictions,43  unless  they  are 
immaterial.4" 

c.  Mistakes  in  Language.  —  Mere  errors  in  spelling,47  or  in  gram- 
mar,48 do  not  vitiate  the  affidavit.  But  omissions  of  necessary  words, 
though  by  mistake,  are  fatal.49 

10.  Supplementing  and  Amending.  —  The  writ  or  order  must  de- 
pend for  its  legality  upon  the  showing  or  affidavit  upon  which  it 

based,  and  supplemental  affidavits  are  therefore  not  admissible 

'"    In  some  jurisdictions,  however,  by  statute51  or  other- 

11  such  affidavits  or  other  proof  are  admissible,  at  least  where 

counter  affidavits  have  been  presented,53  on  a  motion  to  discharge 

from  custody  or  to  vacate  the  order.54 

Amendment  of  the  affidavit55  in  any  essential  or  jurisdictional  particu- 


43.  See  supra,  927. 

In  Names.  —  See  supra,  942. 
Waiver.  —  See  infra,  976. 

44.  As  to  the  right  to  amend,  see 
H  10,  this  page. 

45.  Qessei    v.   Braunfeld,    13    W.   N. 
Pa.)    209;   Agnew  t\   Dubois,   8   W. 

N.  C.    (Pa.)   406;   Bovle  v.  Gradv,   1  W. 
N.    C.    (Pa.)    313. 

46.  Cesser  r.  Braunfeld.  13  W.  N.  C. 
(Pa.)   209;   Sedgebeer   r.  Moore,  Bright- 

Pa.)     L97. 

47.  Gesser  v.  Braunfeld,  13  W.  X.  C. 
(Pa.)  209;  Gardener  r.  Morrison,  1 
Rob.   &   J.   Ont.   Dig.    197. 

48.  Abbott      v.      Tucker,      4      Allen 
Maas.)    72. 

49.  Proctor  V.  Lothrop,  68  Me.  256; 
Bailey  v.  Carville,  62  Me.   324. 

50.  Cal.  —  McGilvery  v.  Morehead, 
2  Cal.  607;  Lay  r.  Superior  Court,  11 
Cal.  App.  558,  105  Pac.  775.  N.  J.  — 
Stiles  v.  Vandewater,  48  N.  J.  L.  67, 
4  Atl.  658;  Painter  v.  Houston,  28  N. 
J.  L.  121;  Parker  v.  Ogden,  2  X.  J.  L. 
136.  N.  Y.  —  Eobinson  v.  Cooper,  62 
Misc.  517,  115  N.  Y.  Supp.  599  (support- 
ing affidavits  are  not  admissible  to 
show  authority  of  notary  whose  lack 
of   jurisdiction    appeared   from   the   ju- 

Maniscalco  v.  Slamowitz,  108  N. 
V.  Supp.  65;  Martin  r.  Vanderlip,  3 
How.  Pr.  265;  Xorton  v.  Barnum,  20 
•Johns.    337. 

Other  affidavits  in  other  cases  can- 
not be  referred  to  in  support  of  the 
order.  Benson  v.  Bennett,  25  X.  J.  L. 
166. 


In  England  supplemental  affidavits 
are  admissible  in  the  court  of  King's 
Bench  but  not  in  the  court  of  common 
pleas.  See  Armstrong  v.  Stratton,  7 
Taunt.  405,  2  E.  C.  L.  155;  Moiling  v. 
Buckholtz,  2  Maule  &  Selw.  563,  105 
Eng.  Reprint  491;  Jacks  v.  Pemberton, 
5  T.  R.  552,  101  Eng.  Reprint  309; 
Heathcote  v.  Goslin,  2  Str.  1157,  93 
Eng.  Reprint  1097;  Garnham  v.  Ham- 
mond, 2  B.  &  P.  298;  Green  v.  Reshaw, 
1  B.  &  P.  227;  Parker  v.  Ogden,  2  N. 
J.  L.  136,  per  Pennington,  J. 

51.  Barton  v.  Saunders,  16  Ore.  951, 
16  Pac.  921,  8  Am.  St.  Rep.  261;  Hap- 
good  Shoe  Co.  v.  Saupp,  7  Pa.  Super. 
480. 

52.  See  Hart  V.  Grant,  8  S.  D.  248, 
66  X.  W.  322. 

53.  Barton  v.  Saunders,  16  Ore.  51, 
16  Pac.  921,  8  Am.  St.  Rep.  261.  See 
Whitlock  u.  Roth,  10  Barb.  (X.  Y.)  78, 
5  How.  Pr.  143. 

54.  See  infra,  973. 

55.  Harris  v.  Durkee,  18  Jones  & 
S.  (X.  Y.)  202  (insufficient  certificate 
authenticating  officer's  authority  to 
take  the  affidavit) ;  Farrow  v.  Dutcher, 
19  R.  I.  715,  36  Atl.  839  (holding  that 
though  indorsed  on  the  process  it  is 
not  a  part  thereof  and  is  therefore  not 
within  the  rule  permitting  process  to 
be  amended).  See  McGilvery  v.  More- 
head,  2  Cal.  607. 

Failure  of  the  officer  to  sign  the 
jurat  cannot  be  corrected  by  amend- 
ment after  service  of  the  writ.  Du- 
bois v.  Persillier,  6  Montreal  Super. 
269. 
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lar  is  not  permissible,  though  general  statutes  cover  this  process." 
C.  Complaint.  —  1.  General  Form.  —  If  the  tion  and  the 

cause  of  arrest  are  identical  the  complainl  must  Bet  up  a  cause  of 
action  authorizing  an  arrest.51  In  determining  whether  the  action 
is  such  the  court  will  look  to  its  substantial  aature  rather  than  at 
its  technical  form.68  Bui  special  grounds  of  arresl  extrinsic  of  the 
cause  of  actiou  need  not  be  Btated  in  the  complaint,68  unless  the 
statute  requires  it.60  And  a  statute  authorizing  an  arresl  upon  an 
affidavit  stating  a  cause  of  action  of  a  prescribed  character,  and  pro- 
viding that  the  order  of  arrest  may  be  vacated  on  motion  where 
the  complaint  is  insufficient,  does  not  nec<  ssitate  the  tiling  of  a  com- 
plaint as  a  prerequisite  to  the  issuance  <>\'  the  order 

Where  a  complaint  Betting  forth  certain  facts  or  a  specified  hind 
of  a  cause  of  action  is  a  prerequisite  to  the  right  to  arrest,  the 
complaint  must  be  presented  upon  the  application  or  the  affidavit 
must  show  what  its  allegations  a 

An  express  averment  of  the  special    matte]-,   required    to   be   alleged 


An   affidavit   entitled    in   the    proper 
court   but   uot    in    the    proper   dr 
thereof  is  amendable   in  the   latter    re 
Bpect.      Robertson    v.    Coulton,    9    Ont. 
Pr.  16. 

56.  A  code  provision  which  permits 
the  amendment  of  "any  pleading,  pro- 
cess or  proceeding"  applies  to  the 
proceedings  in  arrest  and  bail  as  in  at- 
tachment. Light  V.  Canadian  County 
Bank,  2  Okla.  543,  37  Pac.  1075. 
See  also  Chapman  r.  Lee  Merc.  Co.,  60 
Kan.  858,  56  Pac.  749,  affirmed,  7  Kan. 
App.  254,  53  Pac.  778. 

57.  N.  Y.  — Ibled  V.  Koehler,  134 
App.  Div.  496,  119  N.  Y.  Bnpp.  241 
(conversation  insufficiently  stated)  ; 
Barnes  v.  Goss,  98  App.  Div.  1,  90  N. 
Y.  Supp.  140  (conversion) ;  Saratoga 
Gas  &  Elec.  Light  Co.  r.  Hazard,  55 
Hun  251,  7  N.  Y.  Supp.  844,  affirmed 
121  N.  Y.  677,  24  N.  E.  1095  (conver- 
sion); Mussiller  v.  Rice,  116  N.  Y. 
Supp.  1028  (cause  of  action  for  fraud 
held  sufficiently  set  forth) ;  Wright  v. 
Field,  64  How.  Pr.  117.  S.  D.  —  Hart 
v.  Grant,  8  S.  D.  248,  66  N.  W.  322. 
Vt.  — Caldbeck  v.  Simanton,  82  Vt. 
69,  71  Atl.  881. 

The  complaint  need  not  be  verified 
where  all  of  the  necessary  facts  show- 
ing the  right  to  arrest  are  stated  in  the 
affidavit.  Voorhees  Rubber  Co.  v.  Mc- 
Ewen,  111  App.  Div.  541,  97  N.  Y. 
Supp.  942. 

58.  Caldbeck  v.  Simanton,  82  Vt. 
69,  71  Atl.  881,  holding  that  a  declara- 

Vol.  II 


tion  though  in  form  one  in  tort  was 
in  substance  one  In  assumpsit  for  a 
breach  of  warranty  because  it  failed 
to  sufficiently  aver  knowledge  of  the 
falsity;  thai  it"  the  declaration  in  tort 
requires  only  the  same  proof  as  the  one 
in  assumpsit  it  is  a  declaration  in  tort 
only   in    name. 

59.  Segelkin  r.  Meyer,  94  N.  Y. 
473;  Bowery  Nat.  Bank  v.  Durvee,  74 
N.   V.  491;  Arnold   v.  Shapiro,  29  Hun 

478;  Tavlor  r.  Faas,  14  Hun  166; 
Union  Bank  V.  Mott,  6  Abb.  Pr.  315; 
Thompson  v.  Friedberg,  54  How.  Pr. 
519. 

60.  See:  N.  Y.  —  Moffatt  V.  Ful- 
ton, 132  N.  Y.  507,  30  N.  E.  992.  N. 
C  — Stewart  v.  Brvan,  121  N.  C.  46, 
28  S.  E.  18;  Houston  v.  Walsh,  79  N. 
C.  35.  Can.  —  Howard  v.  Howard,  9 
Quebec   172. 

And  see  infra,  963. 

61.  Lewis  v.  Pollack,  85  App.  Div. 
577,  83  N.  Y.  Supp.  287. 

62.  Engelhardt  Co.  v.  Benjamin,  2 
App.  Div.  91,  37  N.  Y.  Supp.  531;  Shid- 
lovsky  V.  Cashman,  20  Misc.  404,  45  N. 
Y.  Supp.  1041;  .Straus  v.  Kreis,  67 
How.  Pr.  275.  But  see  Hall  v.  Conger, 
1  How.  Pr.  N.  S.   (N.  Y.)    88. 

Where  the  nature  of  the  judgment 
demanded  determines  the  right  to  ar- 
rest, a  complaint  must  have  been  filed 
and  presented  as  a  part  of  the  papers 
in  which  the  order  was  based.  Lich- 
strahl  r.  Liehstrahl,  38  Misc.  331,  77 
N.  Y.  Supp.  900. 
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MfflS^-11  DOt  eSSGntial  WhCre  th<*  -ffi-ently  appear  from 
WteT^"  baU  ^^  DOt  be /rayed  for  in  the  complaint.- 

2    Fraud.  — Lnless  required  by  statute,"  the  fraud  which   ™ 
.titutM  the   ground   for  arrest  need  not   be  alleged   in  the  COm" 

wher,  ,;rept  wh:re  h  is  an  essentiai  ^n  °f  «»S™ *< %*££ 

\  here,  however,  ,t  ,s  required  to  be  alleged,  facts  and  not  con 

terial  variance  of  one  from  the  other  is  fatal.-  But  an  unnecessary 
attempt  to  set  up  special  grounds  of  arrest  in  the  complaLt  may 
be    diareg  arded    where    the    affidavit,    though    varying    therefrom     f^ 


63.  Moflatt  r.  Fulton,  132  N.  Y.  507 
30  N.   E.  992. 

64.  Labarre  P.  Durnford,  10  Mart 
(La.)  180.  See  Eshom  p.  Lamb,  2 
Mart.   X.  S.   (La.)    219. 

65.  Vock    p.    Autcrbourn,    66    Misc 
122  X.  Y.  Bupp.  1023. 

66.  Lewis  v.  Pollack,  85  App  Div 
577,  ^   X.   Y.  Bupp,   2 

67.  Humphrey  P.  Hayes,  94  X.  Y. 
594;   Shidlovsky    p.   Cashman,    20   Misc 

15  X.  V.  Bupp.  1041;  Harland  p. 
Howard.  57  Hun  113,  10  X.  Y.  Supp 
441)  (breach  of  fiduciary  relation)-' 
Hecht  p.  Levy,  20  Hun  (N.  Y.)  53 
(fraud  in   contract]  ;    Straus  v. 

Kreis,    67     How.    I'r.     27  -on    v 

Langan,  9  X.  Y.  Supp.  625,  affirmed  16 
N.  X.  Supp.  383;  Lawrence  p.  Foxwel! 
17   Jones  _-,.    Eowe   „ 

Patterson,  16  Jones  &  s.  249.  But  see 
Fitch  p.  McMahon,  103  N.  Y  690  9 
X.    E.   497.  '  ' 

Fraudulent   Concealment   or   Disposi- 
tion   of    Goods.  — Hough    p.    Folmsbee, 
59    Hun    14S.     13     X.     V.     Supp. 
-Michaeles    p.    Towne.    59    X.    Y.    Supp 
721;  Lennon  p.  Brandt,  4  X.  Y.  8i 

The  value  of  a  chattel  sought  to  be 
recovered  must  be  alleged  by  setting 
out  facts  showing  the  same,  where  an 
order  of  arrest  is  sought  on  the  ground 
that  defendant  is  concealing  or  remov- 
ing the  chattel.  Morton  p.  Chesley  3 
App.    Div.    446,    38    X.    Y.    Supp.    252 


affirming   16  Misc.   172,  Z7  X.  Y    Supp 

Where   no   arrest  is  made   the   aver- 
as   to   fraud    not   constituting    a 
necessary  part   of  the   cause   of  action 
may,   on   motion,  be   stricken   out.     Lee 
p.  Elias,  3  Bandf.  (N.  Y.)   736. 

-o^o,^  parte  Howtiz,  2  Cal.  App. 
752  84  Pac,  229  (fraud  in  contracting 
aebt);  Roulhac  p.  Brown,  87  X.  C.  1. 
But  see  Davis  p.  Robinson,  10  Cal.  411 

69.  See  supra,  III,  C,  1. 

70.  Hanson  r.  Lankan,  9  X  Y 
Supp.  625,  affirmed  16  X.  Y.  Supp.  383* 
See  McBride  P.  Langan,  10  X.  Y.  Supp. 

71.  Hoboken  Beef  Co.  v.  Loeffel,  4 
X.    1.  Supp.   798. 

72.  Saratoga  Gas  &  Elec.  Light  Co. 
P.  Hazard,  55  Hun  251,  7  X.  Y.  Supp 
844,  affirmed,  121  X.  Y.  677.  24  X.  E 
1095.  But  see  Fitch  t.  McMahon,  103 
X.    Y.    WO.  9   X.   E.  407. 

73.  Wickes  p.  Harmon,  12  Abb  Pr 
(N.  Y.)  47-;.  21  How.  Pr.  4G2.  See  also 
Quail  p.  Xelson,  39  App.  Div.  18,  56 
X.  Y.  Supp.  865:  Ropers  v.  Roper's.  4 
Johns.  CX.  Y.)  485;  Phillips  r.  Don  6 
Dowl.   &  L.   527,   18   L.   J.   Q.  B.   104. 

Joining  another  cause  of  action  does 

not    affect    the    validity    of    the    arrest. 

Woodfolk   v.   Leslie,   2   Xott    &   M.    (S. 

5.     As  to  effect  of  misjoinder,  see 

supra,  962. 

74.     Stelle  P.  Palmer,  7  Abb.  Pr    (X 
Y.)    181. 
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4.  Amendment.  —  a.  Befon  Arrest.  —  Where  the  complaint  tails 
to  set.  forth  the  facta  justifying  an  order  of  arresl  it  may  be  amended 

in  this  respect  before  the  order  is  made." 

b.  After  Arrest.  —  An  amendment  of  the  complaint  will  not  be 
allowed  alter  arrest  if  it  wholly  tails  to  state,  as  required  by  statute, 
facts  justifying  an  arrest  ;7r'  but  an  attempted  though  Legally  in- 
sufficient averment   of  such   facta  may   be  amended."     And   where 

a   complaint    is   not    essential    to    the    making   of   the   order   of   arrest 

an  amendment    made   thereafter   is   proper,   though    the   complaint 
without  such  amendment  would  he  insufficienl  to  support  the  order." 
D    Bond.  —  1.  Requisite.  —  Statutes   ordinarily    require   plaintiff 
to  tile  a  bond  to  indemnify  defendanl   for  an  unauthorized  arrest 
In  such  case  the  bond  is  a  jurisdictional  prerequisite,  and  an  order 

of  arrest  issued  without  a  sufficient  bond  is  \oid.''  The  fad  that 
plaintiff  is  Buing  in  forma  pauperis  does  not  excuse  him  from  tiling 
the  bond.80 

The  state  or  federal  government  when  proceeding  in  its  own  courts  as 
plaintiff  is  not  required  to  file  a  bond  unless  the  statute  clearly  indi- 
cates a  purpose  to  require  it.81 

2.  Requisites.  —  The  bond  must  have  the  sureties  required  by 
law^.82  It  need  not  be  signed  by  the  plaintiff  unless  the  statute  so 
prescribes.83  His  signature  will  not  take  the  place  of  a  required 
surety,84  but  does  not  invalidate  a  bond  otherwise  sufficient.85     The 


75.  Lennon  V.  Brandt,  4  N.  Y. 
Supp.   2. 

If  subsequent  to  the  filing  of  the 
complaint,  facts  transpire  authorizing 
an  arrest,  the  complaint  may  be  amend- 
ed to  set  them  up  for  the  purpose  of 
securing  an  order  of  arrest.  Davis  v. 
Eobinson,  10  Cal.  411. 

76.  Hanson  v.  Langan,  9  N.  Y.  Supp. 
625,  affirmed,  16  N.  Y.  Supp.  383. 

77.  McBride  V.  Langan,  10  N.  Y. 
Supp.  554;  Hanson  v.  Langan,  9  JN.  Y. 
Supp.  625,  affirmed,  16  N.  Y.  Supp.  383 
(averment  of  fraud  as  a  mere  con- 
clusion). 

But  an  amendment  made  after  a 
motion  to  vacate  the  order  is  not  one 
of  the  papers  on  which  the  order  was 
granted,  and  cannot  be  introduced  on 
the  motion.  Flatow  v.  Von  Bremsen, 
11  N.  Y.  Supp.  677. 

78.  Lewis  v.  Pollack,  85  App.  Div. 
577,  83  N.  Y.   Supp.  287. 

79.  Ind.  Ter.  —  Eddings  v.  Boner,  1 
Ind.  Ter.  173,  38  S.  W.  1110.  Kan. — 
Long  v.  Hubbard,  6  Kan.  App.  878,  50 
Pac.  968.  N.  Y.  — Squire  V.  Flynn,  8 
Barb.  169.  See  O'Shea  v.  Kohn,  33 
Hun  114. 

A  bond  insufficient  in  amount  does 
Vol.  LT 


not    confer     jurisdiction.       Godfrey    v. 
P<  II,   17  . 1. -nes  &  S.  (X.   V.»   206. 

Waiver  of  failure  to  file  bond,  see 
infra,  976. 

80.  Kowark  r.  liomosley,  08  N.  C.  91. 

81.  United  States  v.  Criswold,  5 
Sawy.  25,  26  Fed.  Cas.  No.  15,266. 

82.  Long  v.  Hubbard,  6  Kan.  App. 
878,  50  Pac.  968. 

Discretion.  —  Where  the  statute  pro- 
vides that  the  judge  shall  require  an 
undertaking  by  the  plaintiff  with  or 
without  sureties,  the  matter  of  requir- 
ing or  not  requiring  sureties  and  the 
number  and  sufficiency  thereof  rests  in 
the  discretion  of  the  judge.  Courter  v. 
McNamara,  9  How.  Pr.  (N:  Y.)  255; 
Sieff  V.  Shausenburgh,  10  Abb.  Pr.  (N. 
Y.)  477n ;  Bellinger  v.  Gardner,  2  Abb. 
Pr.  (N.  Y.)  441,  12  How.  Pr.  381. 

83.  Askins  v.  Hearns,  3  Abb.  Pr. 
(N.  Y.)  184;  Bellinger  v.  Gardner,  2 
Abb.  Pr.  (N.  Y.)  441.  But  see  Bich- 
ardson  v.  Craig,  1  Duer  (N.  Y.)  666. 

Where  the  statute  requires  the  filing 
of  "an  undertaking  with  sufficient 
sureties,"  the  bond  is  good  though 
signed  by  the  sureties  only.  Alaska 
Com.  Co.  v.  Eaymond,  1  Alaska  154. 

84.  Perry  V.  Smith,  9  N.  Y.  St.  728. 

85.  O'Shea  v.  Kohn,  33  Hun  (N. 
Y.)  114. 
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affidavit  of  the  sureties  must  be  in  substantial  compliance  with  the 
provisions  of  the  statute,"  as  must  the  amount"  and  condition88  of 
the  bond. 

3.  The  approval  of  the  judge  making  the  order  of  arrest  is  re- 
quired m  some  jurisdictions  to  be  indorsed  upon  the  bond89 

4.  Amendment  or  Substitution.  —  Under  a  general  statute  per- 
mit tm-  the  amendment  of  bonds  it  has  been  held  that  an  insufficient 
bond  given  to  obtain  an  order  of  arrest  may  be  amended  in  matters 
of  substance,90  or  that  a  bond  complying  with  the  law  may  be  sub- 
stituted  for  it.91 

IV.  WRIT,  ORDER,  OR  WARRANT.  — A.  Issuance.  — 1.  Gener- 
ally. —  Statutes  in  some  states  authorize  the  issuance  of  a  capias 
or  an  order  of  arrest  by  the  clerk  as  a  ministerial  act  upon  the  pre- 
sentation of  the  required  affidavit.92  In  other  jurisdictions  an  arrest 
must  be  authorized  by  a  judicial  officer.93  The  inability  of  the  de- 
fendant to  procure  bail  and  the  probability  of  confinement  for  a 
long    period    owing    to    a    crowded   calendar,   though   it   will   not 


86.  Alaska  Com.   Co.   v.   Raymond,   1 
a   154;  Thompson  v.  Friedberg,  54 

Plow.  Pr.   (N.  Y.)  519. 

87.  Bauer  r.  Schevitch,  11  N.  V. 
civ.  Pro.  433;  Godfrey  v.  Pell,  17  Jones 
&  8.   (N.  Y.)  206. 

Where  by  statute  the  undertaking 
must  be  at  least  equal  to  one-tenth  of 
the  amount  of  bail  required  by  the  or- 
der, insufficiency  of  the  bond  in  this 
respect  when  filed  is  cured  if  the  de- 
fendant secures  a  reduction  in  the  bail 
so  that  this  requirement  is  fulfilled. 
Godfrey  v.  Pell,  17  Jones  &  S.  (N.  Y.) 
206,  where  the  undertaking  was  for 
bail  was  reduced  from 
$6000  to  $2500. 

88.  The  bond  is  conditioned  upon 
the    payment    of    costs     (Sutorious    v. 

North,  1  Misc.  298,  20  N.  Y.  Supp. 
726;  Sperry  v.  Hellman,  13  N.  Y.  Supp. 
899;  Furber  v.  McCarthy,  12  X.  Y. 
Supp.  794)  and  damages  (Krause  v. 
Rutherford,  45  App.  Div.  132,  60  X. 
Y.  Supp.  1047;  Furber  r.  MiCarthv, 
supra;  Sperry  v.  Hellman,  supra;  Van- 
derberg  v.  Connely,  18  Utah  112,  54 
Pac.  1097)  incident  to  the  arrest,  and 
not  exceeding  in  the  aggregate  the 
penal  sum  (Spang  v.  Patterson,  23 
Misc.  536,  52  X.  Y.  Supp.  678;  Su- 
torius  v.  Dunstan,  59  X.  Y.  Super  166 
13  X.  Y.  Supp.  601;  Furber  r.  Mc- 
Carthy, supra). 

Where  an  order  for  the  arrest  of 
three  defendants  is  secured,  an  under- 
taking conditional  that  plaintiff  "will 
pay   all   costs   which    may   be   awarded 


to  the  defendants  or  either  of  them, 
and  all  damages  which  they  or  either 
of  them  may  sustain  by  reason  of  the 
arrest,"  is  not  what  the  law  requires, 
as  it  does  not  provide  for  the  con- 
tingency of  a  judgment  against  one 
defendant  and  in  favor  of  the  others. 
It  should  have  provided  for  the  pay- 
ment of  the  damages  which  each  of 
the  defendants  might  recover  by  rea- 
son of  the  arrest.  Bauer  v.  Schevitch, 
11  X.  Y.  Civ.  Pro.  433.  But  see  Krause 
v.  Rutherford,  81  App.  Div.  341  81 
X.   Y.   Supp.   465. 

That  the  condition  is  broader  than 
required  by  st  tute  does  not  invalidate 
the  bond.  Alaska  Com.  Co.  v.  Ray- 
mond,  1   Alaska   154. 

89.  ^  Newell  v.  Doran,  21  How.  Pr. 
(X.  Y.)  427,  otherwise  the  order  may 
be    vacated. 

90.  Irwin  v.  Judd,  20  Hun  (X.  Y.) 
562;  Bellinger  v.  Gardner,  2  Abb.  Pr 
(X.  Y.)  441.  See  also  Pember  v.  Schal- 
ler,   58   How.   Pr.    (N.   Y.)    511. 

91.  Bauer    v.    Schevitch,    11    N.    Y 
Civ.    Pro.    433.      See    also    Pember    v. 
Schaller,    58    How.    Pr.     (N.    Y.)    511 
Contra,  Bondy  v.  Collier,  33  N.  Y.  Supn' 
996.  Ll' 

92.  Sutton  v.  Hays,  17  Ark.  462; 
Bryan  v.  Congdon,  54  Kan.  109,  37 
Pac.  1009;  Long  v.  Hubbard,  6  Kan 
App.  878,  50  Pac.  968.  See  Weaver 
r.  Russell,  18  Ohio  497;  Green  v.  Ham- 
mond, 3  Manitoba  97. 

93.  See  infra,  966. 
Commissioners   of   Supreme   Court. 

Spike  v.  Golding,  £7  Nova  Scotia  370. 
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prevent   the   arrest,   justifies   an    application    for   ;i    speedy  trial. 

2.  Time  of  Issuance.  —  The  time  when  the  writ,  capias  or  order 
of  arrest  may  be  issued  depends  entirely  upon  the  provisions  of 
the  statute"  Iii  some  jurisdictions  an  order  of  arrest  cannol  be 
made  until  suit  has  been  commenced.86  In  others  the  contrary  is 
true.97  When  it  is  provided  thai  the  writ  or  order  may  issue  at  any 
time  before  judgment98  the  remedy  may  be  resorted  to  after  trial 
and  vei-iiiet  or  decision,98  bul  before  the  entry  of  judgment.  The 
judgment  must  be  one  which  finally  determines  the  rights  of  the 
parties.' 

3.  Preliminary  Order.  —  Where  the  writ  or  capias  issues  as  a 
matter  of  course  upon  the  filing  of  the  required  affidavit,  or  other- 
wise complying  with  the  statute,  no  judicial  order  therefor  is  neces- 
sary.- But  where  the  arresl  or  holding  to  bail  is  no1  a  matter  of 
right,  but  rests  in  judicial  discretion  or  involves  the  exercise  of  the 
judicial  function,  such  an  order  is  an  essential  prerequisite.' 

B.  Pobm  and  Contents. —  1.  Statutes.  —  The  writ  or  order  under 
which  the  arrest  is  made  must,  as  to  its   form  and  contents,  be  in 


94.  Roval  In-.  Co.  v.  Noble,  5  Abb. 
Pr.  N.  S.  (N.  Y.)  54,  though  under 
Buch  circumstances  the  court  will  ad- 
vance  the  cause  on  the  calendar. 

95.  Hoc  Vettei  V.  Cowan,  46  U.  C. 
Q.  B.  435. 

A  capias  cannot  issue  a  Iter  the  de- 
fendant is  already  in  court,  where  the 
statute  makes  no  provision  therefor. 
Darlington  V.  Irwin,  Morris  (Iowa) 
421. 

96.  See  supra,  962,  and  Engel- 
hardt  Co.  v.  Benjamin,  2  App.  Civ, 
9.1,  37  N.  Y.  Supp.  531;  Lichstrahl  r. 
Lichstrahl,  38  Misc.  331,  77  N.  Y.  Supp. 
900;  Shidlovsky  v.  Cashman,  20  Misc. 
404,  45  N.  Y.  Supp.  1041;  Rennie  v. 
Bruce,  3  Dowl.  &  L.  946,  14  L.  J.  Q. 
B.    (N.    S.)    207. 

When  Is  Suit  Commenced.  —  See  Ex 
parte  Cohen,  6  Cal.  318;  Lee  v.  Averill, 
2  Sandf.  (N.  Y.)  621;  Dunher  v.  Meyer, 
1  Code  Rep.    (N.   Y.)    73. 

97.  Vetter  v.  Cowan,  46  U.  C.  Q. 
B.  435.  See  also  Lewis  v.  Pollack, 
85  App.  Div.  577,  83  N.  Y.  Supp.  287. 

98.  La.  —  Thornhill  v.  Cristmas,  10 
Rob.  543.  N.  C.  —  Houston  v.  Walsh, 
79  N.  C.  35.  Eng.  —  Yorkshire  Engine 
Co.    v.    Wright,    21    Wkly.    Rep.    15. 

99.  Humphrey  v.  Hayes,  94  N.  Y. 
594. 

1.  Mott  v.  The  Union  Bank,  38  N. 
Y.   18. 

2.  N.  J.  — Perry  v.  Orr,  35  N.  J. 
L.  295;  Champion  v.  Pierce,  11  N.  J. 
L.  196  ("A  judge's  order  for  bail 
is   not    necessary    inasmuch    as    on    the 
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production  of  a  proper  affidavit,  the 
would  have  do  discretion  I 
either  as  to  the  granting  or  re- 
fusing  the  order,  or  as  to  the  amount 
of  the  bail").  N.  Y.  -  Spaulding  v. 
Shepard,  2  Bow.  Pr.  272.  S.  C  — 
Mickle  v.  Baker,  2  Md'ord  250. 

s.c:  Kan.  —  Bryan  v.  Congdon,  54 
Kan.  109,  37  Pac.  1009;  Long  v.  Hub- 
bard, 6  Kan.  App.  878,  50  Pac.  968. 
N.  Y.  —  Ely  V.  Lyons,  18  Wend.  641, 
a  non-resident  may  be  arrested  with- 
out an  order  for  bail.  Pa.  —  Blanco 
r.   Bosch,  3   W.   X.   C.    171. 

But   in    an    action   for   a   penalty   a 
may  not  issue  without  an  order 
of  the  court  or  judge  unless  the  stat- 
ute otherwise  expressly  provide.  Brook- 
field    v.  Jones,   8  N.   J.   L.   311. 

In  an  action  on  a  contract  where 
the  damages  are  uncertain,  an  order 
to  hold  to  bail  is  essential.  Brom- 
ley V.  Town,  1  Hill  (N.  Y.)  373,  hold- 
ing that  the  decision  of  Bunting  v. 
Brown,  13  Johns.  (N.  Y.)  425,  had 
changed  the  rule. 

3.  Perry  v.  Orr,  35  N.  J.  L.  295; 
State  p.  Dunn,  25  N.  J.  L.  214;  Hatch- 
er v.  Lewis,  4  Rand.  (Va.)  152.  See 
also  Squire  v.  Flynn,  8  Barb.  (N.  Y.) 
169. 

The  writ  may  antedate  the  affidavit 
but  is  non-effective  until  upon  affida- 
vit the  order  directing  the  amount  of 
bail  is  endorsed  upon  it.  People  v. 
Gebhardt,  154  Mich.  504,  118  N.  W. 
16. 

Where  Suit  Is  Begun  "by  Warrant  of 
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substantial  compliance  with  the  statutes  regulating  the  same*    De- 

a"   inSma?;Vl  T^  ^  d°  DOt  Vitiate  the ™«  ^L  they 
aie  m  matters  of  substance  or  are  calculated  to  mislead3     It  is 

ordinarily  regarded  as  process  which  must  run  in  the  name  of  the 

state  or  the  people.-    The  writ  must  be  directed  to  a  proper  officer' 

and  must  clearly  show  against  whom  it  is  directed.8     4  mistake  in 

tne  name  of  the  latter  may  under  some  circumstances  be  amended9 

but  where  a  wrong  person  is  named  the  error  cannot  be  corrected 

by  an  alias  writ"    The  order  or  writ  should  show  the  time  when11 

and   the  court  from  which   it  issues,12  should  be  made  returnable 

in  accordance  with  the  provisions  of  the  statute,13  and  should  be 


Arrest   and   Not   by   Capias.  —  Hobsen 
'•    Anderson,    19    W.    \.   C.    (Pa. 
Blanco  V.  Bosch,  3  \V.  X.  C.   (Pa.)  17l! 

4.     Brigham  _■  pick,   i  Mass. 

420;    Qreen    v.    Hammond,   3    Manitoba 
-    v.    Piatt,   60    How.   Pr. 
(N.     Y.)     73j    Crathern    v.    Sutherland] 

v.    Bruns.    611    (withdrawing 
reissuing  writ  without  resealing  it). 

Where  the  amount  of  bail  to"5  be  re- 
quired musl   be   Btated,  the  naming  of 
mailer   sum    thi  ,.   been 

required   is  not  a  defect  of  which  de- 
fendant     can      complain.        Tracy      v. 

V ler,    35     How.    Pr.     (N.     Y.)     209- 

Campbell   r.  Wood,  1   Out.  Pr.  199." 

In  an  action  to  recover  specific  per- 
sonal property  the  order  need  not 
fy  any  sum  in  which  defendant 
is  to  be  held  to  bail,  but  may  re- 
quire an  undertaking  for  a  delivery 
of  the  property  and  payment  of  the 
amount  to  be  recovered.  Sherlock  r 
Sherlock,    7    Abb.    Pr.    N.    S.     (  X.    y.  ( 

A  variance  between  the  affidavit 
and  writ  as  to  the  place  of  resi- 
e  of  defendant  held  immaterial 
MaCaulay  v.  O'Brien,  5  Brit.  Col   510 

Waiver  of  Defects.  — See  infra,  976 

5.  Green    v.   Hammond,    3    Manitoba 
■'•■      Se<     Brigham    p.     Este,     2     Pick 
(Mass.)  420;  Carman  r.  Morrison. 
Bruns   311      Compare  May  v.  Hammond,' 
144  Mass.  151,  10  X.   E.   7.11 

6.  Ellis  v.  Gee,  5  N.  C.  445. 
But  where  the  order  is  in  compliance 

with  §483  CC.  P.,  though  notPissued 
m  the  name  of  the  people,  it  does  not 
Molate  a  constitutional  provision  that 
process  shall  issue  in  the  name  of  the 
people.  Dusy  v.  Helm,  59  Cal.  188 
tfut  see  Tlsley  v.  Harris,  10  Wis.  96 

7.  Dunham  v.  Solomon,  16  N  J  L 
50;  Rex  v.  Osmer,  5  East  304,  'l05 
Eng.  Reprint  1086;  Moore  v.  Magan,  16 


Mees.  &  W.  95,  4  Dowl.  &  L.  267,  1G  L. 
eh.  57.  See:  N.  Y.  —  Matter  of 
Ott,  13  Abb.  Pr.  (N.  S.)  293.  N.  C— 
Ellis  v.  Gee,  5  X.  C.  445.  Eng.  —  Rex 
v.  Whalley,  7  Car.  &  P.  245. 

8.  Shadgett  v.  Clipson,  8  East  328, 
103  Eng.  Reprint  368;  Green  v.  Ham- 
mond, 3  Manitoba  97.  See  also  Bryan 
''.  Freeman,   7  jsaanitoba  57,  giving  the 

I  rather  than  the  full  middle  name 
is  not  a  defect. 

9.  Misnomer.  —  Where  defendant 
was  described  in  the  order  and  writ  as 
"J.  B.  Johnson,"  and  was  sued  and 
pleaded  under  the  same  name,  but  the 
affidavit  described  him  as  "J.  Berkwin 
Johnson,"  and  defendant  admitted 
thai  lie  used  the  J.  for  the  purpose  of 
distinction  although  it  was  really  not 
part  of  his  name,  the  writ  was  defect- 
ive but  amendable.  Anderson  v.  John- 
son, 6  Manitoba  113.     See  infra,  969. 

10.  Brittin  v.  Schloss,  9  W.  N.  C. 
(Pa.)   510. 

11.  Rennie  v.  Bruce,  3  Dowl.  &  L. 
946,  14  L.  J.  Q.  B.   (N.  S.)   207. 

12.  See  Astley  v.  Goodyear,  2  C.  & 
M.  682,  3  L.  J.  Exch.  210,  holding  that 
the  warrant  need  not  specify  the  court 
out  of  which  the  writ  was  issued,  since 
a  copy  of  the  latter  is  served  with  the 
warrant. 

Where  made  by  a  judge  out  of  court, 
in  a  case  in  which  this  is  proper,  the 
order  should  not  be  in  form  an  order 
of  the  court  nor  should  it  recite  that 
it  was  made  in  court  at  a  special  term 
held  before  the  judge  who  made  it. 
Lachenmever  v.  Lachenmeyer,  26  Hun 
XT.  Y.)   542. 

13.  On  First  Day  of  Next  Term. — 
Ind.  —  Shirley  v.  Hagar,  3  Blackf.  225, 
when  issued  in  vacation.  Mich Peo- 
ple v.  Kent  Cir.  Judge,  41  Mich.  722, 
49  N.  W.  924.  N.  H.  —  Kellv  v.  Gil- 
man,   29   N.   H.   385,  61   Am.   Dec.   648, 

Vol.  II 


968 


ARREST  IN  CIVIL  CASES 


properly  signed"   and   tested  as   required   by   the   controlling   law.u 

Surpiusage  in  the  order  does  nol  vitiate  it." 

2.   Basis,  or  Grounds  of.  — a.   I  Where   the   order   in- 

volves the  determination  of  the  '   facts  justifying  an  ar- 

rest, it  musl  show  od  its  face  thai  such  facts  have  been  judicially 
determined."  But  it  has  been  held  thai  the  warrant  need  nol  sel 
forth  all  of  the  jurisdictional  facts.  The  grounds  of  the  arresl  are 
sometimes  required  to  be  Btated  in  the  order.19  And  it  must  cor- 
rectly  recite  the  papers  upon  which  it  is  bas 

b.  Statement  of  Causi  of  Action.  —  The  writ  oeed  doI  show  the 
cause  ol*  action,21  unless  the  statute  so  prescribes;'    and  even  in  the 


writ  returnable  after  an  intervening 
term   is   void. 

See  also   United   States   I .    I 
Dall.  373,  1   1..  ed.   121,  27  Pe 
15,992,  alias  capias. 

Within  Specified  Time.—  Contir 
Bank  v.  DeMott,  8  Bosw.     N.  5  , 

Out  of  Term. —  A  writ  returnable 
out  of  term  is  void  (Leigh  v.  Alpaugh, 
24  N.  J.  L.  629;  Miller  v.  Gregory,  I 
Cow.  [N.  Y.]  504),  unless  the  Btatute 
permits  a  return  in  vacation.  Simmer- 
mail  '■.  Clevenger  (N.  J.  L.),  5  Atl.  273. 

14.  Wibright     v.     Wise,     t     Blackf. 
(Ind.)   137  (signing  by  clerk   held 
eient);  Carrol  v.  Light,  1  Ont.   Pr 

But  see  Ensign  v.  Nelson,  19  Hun  215, 
1  N.  Y.  Supp.  685,  21  Abb.  N.  C.  321, 
affirmed.  112  N.  Y.  674,  20  N.  E.  416. 

Must   Be   Subscribed    by    Plaintiff's 
Attorney.  —  Thompson  v.  Friedb 
How.  Pr.   (N.  Y.)    519.     See   Mather   v. 
Hannaur,    55    How.     Pr.     (N.     Y.)     1, 
amendment  in  this  respect  allowed. 

But  the  omission  from  the  copy 
served  on  defendant,  of  the  signature 
by  which  the  original  is  authenticated, 
is  not  material.  Carrol  r.  Light,  1  Ont. 
Pr.  137. 

15.  See  Folkard  V.  Fitzstubbs,  1  F. 
&  F.  (Eng.)  376. 

16.  Eoss  v.  Wigg,  6  N.  Y.  Civ.  Proc. 
268n. 

17.  Perry  v.  Orr,  35  N.  J.  L.  295; 
Hill  v.  Hunt,  20  N.  J.  L.  476.  See  May 
v.  Hammond,  144  Mass.  151,  10  N.  E. 
751. 

18.  Norman  v.  Zieber,  3  Ore.  197. 
But  see  Lutterloh  v.  Powell,  2  N.  C. 
455. 

19.  Alternative  Statement.  —  Stat- 
ing that  "the  ground  of  arrest  as  the 
conversion  of  money  embezzled  or 
fraudulently  misapplied"  by  the  de- 
fendant in  the  course  of  his  employ- 
ment as  attorney,  is  not  objectionable 
as     being     in     the     alternative,     since 

vol.  n 


fraudulent    misapplical  ion    is   eml 

Quail    v.    Nel  ■    App.    Di* 

N.   Y.   Supp.    ' 
Clerical      Error      in      Statement     of 
Grounds. —  An    order    Btating     as     the 
ground  "fraud  and   misrepresentations 
ducing    plaintiff    to   enter    into    a 
Bale  and  delivery  <>i'  merchandise"  was 
held  Bufficienl   although  it   was  in   fact 
plaintiff's    assignor    who    was    induced, 
etc.,  it   being  explained  thai   the  word 
n<>r"  was  omitted  after  the  word 
"plaintiff's"    I  of   a    el 

error.       Mussiller    r.    Bice,    116   N.   Y. 
Supp.    1028. 

20.  rder  of  arrest  recites 
that  it  is  based  upon  plaintiff's  affi- 
davit, it  cannot  be  supported  by  other 
affidavits  appearing  on  the  record. 
"The  appellant  does  not  raise  the 
point  that  the  affidavit  of  the  attor- 
ney is  not  referred  to  in  the  order,  but 
in  obtaining  an  order  of  arrest  a  party 
is  confined  strictly  to  proper  practice, 
and  the  defendant  is  entitled  to  know 
from  the  order  itself  the  moving  papers 
upon  which  it  is  based."  Brown  v. 
Coleman,  95  App.  Div.  545,  89  N.  Y. 
Supp.   427. 

No  allegation  that  the  plaintiff  has 
given  an  undertaking  is  necessary  if 
an  undertaking  in  proper  form  duly 
approved  as  to  form  and  sufficiency  is 
attached  to  the  order.  Mussiller  v. 
Rice,  116   N.   Y.   Supp.   1028. 

Affidavits,  copies  of  which  are 
served  with  the  warrant,  need  not  be 
set  out  in  full.  Hapgood  Shoe  Co.  v. 
Saupp,  7  Pa.  Super.  480. 

21.  Kinney  r.  Muloch,  17  N.  J.  L. 
334,  holding  sufficient  a  writ  com- 
manding the  sheriff  to  arrest  the  de- 
fendant, "to  answer  to  the  plaintiff  in 
a  plea  of  trespass  on  the  ease"  gener- 
ally. See  also  Green  v.  Hammond,  3 
Manitoba  97. 

22.  Brigham  v.  Este,  2  Pick.  (Mass.) 
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latter  case  a  general  statement  is  sufficient  where  a  copy  of  the  affi- 
davit containing  a  fuller  statement  accompanies  the  writ.23 

c-  J-n<l  tain  indorsements  upon  the  writ,  order  or 

warrant  arc  required  under  some  statutes.-4  The  order  to  hold  to 
bail  should  be  endorsed  upon  the  writ,25  and  the  endorsement  should 
contain  the  name  of  the  judge  making  the  order 

d.  Amendment.  —  The  writ  may  he  amended27  if  the  defect  is  not 
such  as  to  render  it  absolutely  void.28 

V.  PROCEEDINGS  FOR  RELIEF  AND  REDRESS.  — A.  Gener- 


terson   r.   Parker,   2   Hill 

Variance  Between  Capias  and  Affi- 
davit.—  Though  the  ca\  .mates 
the  aetioi  on  the  case 
while  the  affidavit  a  case  of 
-  immaterial  if 
it   re* 

in   the  pios  in 

.    Pendell,    57    Mich. 
315,  23  X.   W. 

23.  Hapgood    Shoe   Co.    v.   Saupp.    7 

24.  Office  Address  of  Plaintiff's  At- 
torney.—  Jones   p.   Piatt,   60   Hoi 

(X.   v.)    : 

The  amount  of  the  debt  as  sworn  to 
by  ti  .  bornton   v.  ] 

Ga.   108    (not   : 
Jennii 

Co.  V. 
Shulze,  10  Ohio  263;  stone  v.  Cordell, 
1  Ohio  Dec.  (Reprint;    166. 

The    Cause    of    Action.  —  Weaver    v. 
See    Gore    v. 
Murray,  1  Bibb   (Ky.)   - 

The    affidavit    is  to    be    en- 

1    upon   writ.     Janes   V.    Mii. 
X.    H.    371;    Kidder    v.    Farrar,    2 
II.  320;    Malone   r.  Ryan,   14   R.   I.   614. 

A  certificate  as  to  the  oath  or  affi- 
davit on  which  the  wrrit  was  issued 
need  not  be  ei  ereon.     Haynes 

-■mnders,     11    Cush.     (Mass. 
Marsh    r.    Bancroft,    1    Mete.    (Mass.) 

25.  People  f.  Gebhardt,  154  Mich. 
504,  IIS  X.  W.  16;  Terrill  r.  Grove 
1   Mich.  X.  P.  3. 

It   is   usual   and   proper  but   not   nec- 
■    to    endorse    the    order    for    bail 
on    the    writ.      Carler     v.     Drake,      10 
Wend.    (N.    Y.  i    618;    Wert    v.    Stl 
38   X.   J.   L.    I 

26.  Carman  v.  Morrison,  31  N 
Brans.    311. 

27.  Brown  r.  Aplin,  1  Cow.  (X.  Y.) 
203  (error  in  name  of  justice  in  whose 


name  it  was  attested) ;  Robertson  V. 
Beers,  7  Brit.  Col.  76.  See  also  Glad- 
den v.  Dozier.  71  Ga.  380;  Folkard 
v.  Fitzstubbs,  1  F.  &  F.  (Eng.)  376; 
Green  imond,    3    Manitoba    97. 

But  see  Learnard  v.  Bailev,  111  Mass. 

But  the  copy  served  on  the  defend- 
ant cannot  1/'  led.  Bennie  P. 
Bruce,  3  Dowl.  &  L.  946,  14  L.  J.  Q. 
_  7.  But  see  Robertson 
V.  Coulton,  9  Ont.  Pr.  16.  Compare 
Gladden   v.  Dozier,  71   Ga.  380. 

28.     N.  Y.  —  Raymond    r.  Hinman,  4 
Cow.    41    (as   to    place    of   tests);    Mc- 
Conkey    r.    Glen,    1     Cow.     14  1     (as    to 
rnable).      Wis.  —  Ils- 
.    Harris,    10    Wis.    96,   failure    of 
writ  to  run  in  name  of  state.      Can.  — 
Anderson    r.   Johnson,   6   Manitoba    113. 
See    Rennie    v.    Bruce,     3     Dowl.     & 
.     J.   Q.    B.    (N.    S.)    207; 
Plock  v.  Pacheco,  9  Mees.  &  W.  (Eng.) 
341     (variance    in    amount    of    bail    or- 
.    and    amount    indorsed    on    writ 
held    amendable^;    Robertson    v.    Coul- 
ton,  9    Ont.    Pr.    16;    Darner   v.   Busby, 

Failure  to  state  the  cause  of  ac- 
tion is  not  an  amendable  defect. 
Brigham   r.  Este,  2   Pick.   (Mass.)   420. 

A  writ  returnable  out  of  term   (Mil- 
ler  v.   Gregory,   4   Cow.    [X.    Y.]    504), 
or    after    an    intervening    term    (Kelly 
man.  29   X.   H.   385,  61   Am.   Doc. 
is  void  and  therefore  not  amend- 
able. 

Indorsement  on  Writ  of  Amount 
Due.  —  Amendment  Permitted. — Stone 
v.  Cordell,  1  Ohio  Dec.    (Reprint)    166. 

Failure  of  attorney  to  sign  order  of 

—  amendable.     Mather    v.    Han- 

naur,  55  How.  Pr.    (X.  Y.)    1.    Contra, 

Thompson    '.    Friedberg,    54    How.    Pr. 

(N.  Y.)    519. 

Statute  Permitting  Amendment.  — 
Kryn  V.  Kahn  (XT.  J.  L.),  54  Atl. 
870    (amendment    to    supply    name    of 
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ally.  —  The  party  illegally  arrested   may  under  proper  conditions 
seek  his  discharge  by  habeas  corpus  proceedinj 

1$  Pleas.  —  The  invalidity  of  the  arresl  for  Lack  of  the  required 
affidavit."  or  because  the  court  had  no  jurisdiction  to  make  it.  ' 
may  be  attacked  by  plea  in  abatement.  But  matters  which  consti- 
tute ground  for  Buch  a  plea  may  not  be  proper  grounds  for  a  motion 
to  set  aside  the  writ  or  order.  - 

a  plea  of  privilege,  being  a  dilatory  plea,  must  ho  interposed  at  the 
first  opportunity. 

('.  Motions. —  1.  To  Quash  or  Set  Aside  Writ  or  Order.  — Where 
the  writ  or  order  1ms  been  issued  in  contravention  of  law,  a  motion 
to  quash  or  set  it  aside  is  an  appropriate  remedy/1     Bu1  such  a  mo 
tion  is  not  proper  where  the  illegality  or  irregularity  complained  of 
is  sub-sequent    to  the  issuance  of  the   writ.  ' 


the   county    in    which    writ    was    I 
served   :ui<l   the   address   of   the 
neys  issuing  the  writ).    Carman  r.  Mor- 
rison, 31  N.  Bruns.  311. 

29.  See  fully  the  title  "Habeas 
Corpus,"  and  also  the  following 

Cal.  —  In  re  Vinich,  86  Cal.  7".  26 
Pac.  528,  lack  of  required  affidavit. 
Ore.  —  Barton  V.  Saunders,  16  Ore.  51, 
16  Pac  921,  8  Am.  St.  Rep.  261,  hold- 
ing that  where  the  affidavil  a 
a  legal  conclusion  instead  of  the 
facts,  the  order  was  voidable,  and  that 
habeas  corpus  could  not  therefore  be 
resorted  to.  Vt.  —  Booraein  V.  W 
12   Vt.   311. 

30.  Posev  v.  McCubbins,  5  Yerg. 
(Tenn.)    235. 

31.  Stiles  v.  Vandewater,  48  N.  J. 
L.  67,  4  Atl.  658;  Cole  V.  diver,  43 
N.  J.  L.  1S2.  See  Simpson  r.  Burnett, 
2  Mart.   (La.)    243. 

32.  Simpson  v.  Burnett,  2  Mart. 
(La.)  243;  Brower  r.  Tatro,  115  Mich. 
368,  73  N.  W.  421 ;  Watson  v.  Wat- 
son, 47  Mich.  427,  11  N.  W.  227.  But 
see:  Conn.  —  Armstrong  v.  Ayres,  19 
Conn.  540.  Me. — Smith  v.  Jones,  76 
Me.  138,  49  Am.  Rep.  598.  Pa. — 
Tnited  States  v.  Edme,  9  Serg.  &  R. 
147.  Va.  —  Prentis  v.  Com.,  5  Rand. 
697,  16  Am.  Dec.  782. 

33.  Wilson  v.  Nettleton,  12  111.  61. 
See:  Del.  —  Kizer  v.  Downev,  1  Harr. 
530.  Me. —  Smith  v.  Jones,  76  Me.  138, 
49  Am.  Rep.  598.  Mich.  —  Brower  v. 
Tatro,  115  Mich.  368,  73  N.  W.  421. 
Va.  —  Prentis  v.  Com.,  5  Rand.  697, 
15    Am.   Dec.   782. 

34.  Newell  v.  Doran,  21  How.  Pr. 
427;  Ely  V.  Lyons,  18  Wend.  644; 
Roulhac   v.   Brown,   87   N.    C.    1.     See: 

vol.  n 


N.  Y. — Jones  P.  Piatt,  Go  How.  Tr. 
7::.  Wash. —  Burrichter  v.  Cline,  3 
Wash.  L35,  28  Pac.  367;  dine  p.  Har- 
mon. 2  Wash.  155,  2<!  Pac.  l'.'l.  Eng. 
Lamond  v.  Biffe,  3  Q.  1'..  910,  3  G. 
&  D.  256,  12  L.  J.  Q.  B.  1_,  43  E.  C. 
L.     1 

It  is  not  a  motion  to  discharge  from 
imprisonment  ami  therefore  net  a  pre- 
ferred motion.  Cummings  v.  Woolley, 
if,    Al.K.    Pr.    (N.    Y.)    29 

Where  the  writ  issues  upon  an 
order  and  there  is  no  sufficient  basis 
for  the  order  bul  there  has  been  no 
abuse  of  the  writ,  the  proper  course 
is  to  set  aside  the  order  and  discharg  • 
the  defendant  from  custody  upon  giv- 
ninmon  bail.  Vankirk  V.  Staats, 
24  X.  J.  L.  121.  See  also  llopkinson 
v.  Salambier,  7  Dowl.  &  L.  493,  5  Mees. 
&    W.  423,  3  Jnr.  538. 

The  capias  clause  in  a  writ  may  be 
quashed  without  quashing  the  whole 
writ  where  the  defendant,  a  woman,  is 
by  law  exempt  from  arrest.  Hathe- 
way  v.  Jones,  20  Ark.  109. 

Reference.  —  Such  a  motion  should 
not  be  referred  to  a  referee.  Huelet 
v.  Reyns,  1  Abb.  Pr.  N.  S.  (N.  Y.) 
27. 

35.  Ind.  —  Dumont  v.  Wright,  6 
Blackf.  540,  arrest  on  day  when  de- 
fendant was  privileged  from  arrest. 
N.  Y.  — Hart  v.  Kennedv,  15  Abb.  Pr. 
290,  24  How.  Pr.  425.  Vt.  —  Booraem 
v.  Wheeler,  12  Vt.  311. 

Contra,  Hubbard  v.  Sanborn,  2  N.  H. 
468.  See  Roulhac  v.  Brown,  87  N.  C. 
1  (a  motion  to  discharge  from  arrest 
is  in  effect  the  same  as  a  motion  to 
vacate  the  order) ;  Davis  v.  Jaffe,  1 
Pa.  Co.   Ct.  166,   17  Phila.  223. 

A   motion   to   set   aside   the   service 


ARREST  IN  CIVIL  CASES 


971 


Where  the  complaint  fails  to  state  a  cause  of  action,36  or  affirma- 
tively shows  the  non-existence  of  the  alleged  cause  of  arrest,37  these 
facts  are  sometimes  by  statute  ground  for  a  motion  to  vacate  the 
order  of  arrest  previously  made. 

2.  To  Discharge  From  Custody.  —Where  the  illegality  is  in 
the  execution  of  the  writ  or  order  the  proper  practice  is  to  move  for 
a  discharge  from  custody38  or  to  cancel  the  bail  bond.39  Such  a 
motion  is  also  proper  where  there  were  never  any  legal  grounds  for 
the  arrest,40  or  where  the  right  to  arrest41  or  to  hold  defendant 
under  the  order  of  arrest42  has  terminated,  as  where  plaintiff  has 
failed  to  proceed  further  in  the  action  in  the  manner  or  within  the 
time  required  by  law.43 

3.  When  and  Where  Made.  —  Motions  for  relief  from  arrest  may 
be  made  before  any  judge  of  the  court  from  which  the  process  is- 
sued,44 and  at  any  place  within  the  jurisdiction  of  the  court  where 
he  may  lawfully  act.45     The  motion  must  be  made  within  the  time 


of  the  writ  is  not  proper.  Lisansky  v. 
Gi  rzog,  -  Pa.  Dist.  220  -  Her  v. 
Bay,  5  Bieh.  (S.  C.)  523;  Hunter  v. 
Cleveland,  1  Brev.  (S.  C.)  167.  But 
see  Lyell  r.  Goodwin,  4  McLean  29, 
15  Fed.  Cas.  No.  8,616;  Steinmetz  v. 
Wade,  3  W.  N.  C.   (Pa.)   187. 

36.  Vock  v.  Auterbourn,  66  Misc. 
222,  122  N.  Y.  Supp.  1023,  misjoinder 
of  causes  of  action  justifies  motion  to 
vacate  order.  See  Kieben  v.  Francis, 
29   Misc.   676,   62   N.   Y.   Supp.   851. 

37.  Lewis  r.  Pollack,  85  App.  Div. 
577,  s:;  N.  V.  Supp.  2*7;  Williams  r. 
Norton,  54  How.  Pr.  (N.  Y.)  509; 
Muklan  v.  Doty,  20  How.  Pr.  (N.  Y.) 
236;  Sloane  v.  Livermore,  14  Hun  (N. 
Y.)  29. 

38.  Ind.  —  Dumont  v.  Wright,  6 
Blackf.  540.  Mich. — People  v.  Judge 
Detroit  Super.  Ct.,  40  Mich.  729,  when 
privileged  from  arrest.  Pa.  —  Lisansky 
r.  Gerzog,  2  Pa.  Dist.  220.  S.  C.  — 
Sadler  v.  Rav,  5  Rich.  523;  Hunter 
r.  Cleveland,  1  Brev.  167.  Vt.  —  Boor- 
aem  r.  Wheeler,  12  Vt.  311.  Eng.— 
Burness  V.  Guiranovich,  19  L.  J.  Exch. 
110,  4  Exch.  520,  7  Dowl.  &  L.  235. 

39.  Dumont  v.  Wright,  6  Blackf. 
(Ind.)  540;  Sadler  r.  Rav,  5  Rich.  (S. 
C.)  523.  See  Pegler  v.  Hislop,  1  Exch. 
437,    17    L.    J.    Exch.    53. 

40.  See  infra,  976. 

41.  See  Foxell  r.  Fletcher,  11  Hun 
(N.   Y.)    643. 

42.  N.  H.  —  California  Wine  Co.  v. 
Murray,  62  N.  H.  597.  Eng.  — Stam- 
mers v.  Hughes,  18  C.  B.  527,  25  L.  J. 
C.  P.  247,  86  E.  C.  L.  527.  Can.— Done- 
gan   v.   Short,   12   Ont.   Pr.    589. 


43.  See  Dunham  v.  Solomon,  16  N. 
J.  L.  50;  Judson  v.  Jones,  12  Wend. 
(N.  Y.)  209;  Pope  v.  Hart,  35  Barb. 
(N.  Y.)    630. 

Failure  to  enter  judgment  within 
time  required.  See  Carter  v.  Loomis, 
2  Abb.  Pr.  N.  S.  (N.  Y.)  295;  Corley 
v.  Griffen,  4  Jones  &  S.  (N.  Y.)  515. 
The  affidavits  in  support  of  the  motion 
must  show  that  the  time  allowed  has 
elapsed  after  the  granting  or  execution 
of  the  order  before  the  entry  of  judg- 
ment. Wasserman  v.  Benjamin,  84  N. 
Y.  Supp.  489.  See  also  Howell  v. 
Taussig,  12  N.  Y.  Civ.  Pro.  252,  9  N. 
Y.  St.  384.  Plaintiff  may  show  reason- 
able cause  for  the  delay  whether  or 
not  defendant  is  in  actual  custody. 
Knight  V.  Vanderbilt,  18  N.  Y.  Supp. 
810. 

Negligent  Failure  To  Issue  Execu- 
tion.—  See  United  States  v.  Griswold, 
6  Savvy.  255,  11  Fed.  807;  New  York 
Guarantv,  etc.  Co.  v.  Gleason,  53  How. 
Pr.  (N.  Y.)  122;  Havemeyer  Sug.  Ref. 
Co.  v.  Taussig,  12  N.  Y.  Civ.  Proc.  247; 
Lampmann  V.  Smith,  7  N.  Y.  Supp.  922; 
Carter  v.  Loomis,  2  Abb.  Pr.  N.  S.  (N. 
Y.)   295. 

44.  Sumner  v.  Osborn,  22  Hun  (N. 
Y.)  13;  Jordan  v.  Harrison,  13  N.  Y. 
Civ.  Pro.  445. 

In  the  first  judicial  district  of  New 
York  the  motion  may  be  made  before 
any  justice  sitting  therein.  Skinner 
Mfg.  Co.  v.  Fagenson,  38  Misc.  121,  77 
N.  Y.  Supp.  101. 

45.  See  Parker  v.  McPhail,  112  N. 
C.  5D2,  16  S.  E.  848,  in  the  district  but 
outside  the  county. 
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allowed  by  law.'"''  unless  rach   time  is  extended/1  and  before  the 
defects  or  irregularitieB  on  which  it  is  based  have  been  waived. *h 

Before  Arrest.  —  Tlie    motion    to    vacate    an    order    of  may 

properly  be  made  before  an  arreal  has  I d  mad< 

4.  Notice.  —  Whether  notice  of  the  motion  must  be  given  depends 
upon  the  statutes  and  rules  of  court.80  Where  notice  is  necessary 
it  must  specify  the  grounds  apon  which  it  is  based,11  and  only  the 
grounds  stated  can  properly  be  considered." 

5.  Determination  or  Disposition  of  Motion.  —  a.  Generally.  —  Ex- 
cept as  hereinafter  specified,  such  motions  arc  heard  and  determined 
in  accordance  with  the  law  and  rules  governing  motions  gener- 
ally.63 Where  the  papers  or  proceedings  opon  which  the  arrest  is 
based  appear  to  be  faulty  in  essential  particulars  the  motion  will 
be  granted,"  unless  the  defect  or  irregularity  complained  of  is 
amendable.65  The  question  of  the  existence  of  the  alleged  grounds 
of  arrest  is  one  of  fact  to  be  determined  upon  the  weight  of  the 
evidence.66 


At  Chambers. —  See:  N.  T.  —  Skin- 
ner Mfg.  Co.  r.  Fagcnson,  38  Misc.  121, 
77  \.  y.  Supp.  101;  Cayuga  County 
Bank    r.   Warfield,    13    How.     Pi 

N.  C.  —  Parker  r.  Mr  P  hail,  112  N.  C. 
502,  16  S.  E.  848.  Can.  —  Hogan  v. 
Gordon,  2  L.  C.  Jur.  161;  Darner  v. 
Busby,  5  Ont.  Pr.  356. 

46.  Baker  Mfg.  Co.  P.  Knotts,  30 
Kan.  356,  12  Pae.  510;  Dale  P.  Radcliffe, 
25  Barb.  (N.  Y.)  333. 

At  Any  Time  Before  Judgment.  — 
Chapman  r.  Lee  Mere.  Co.,  7  Kan.  A.pp. 
254,  53  Pac.  778;  Fuentes  v.  Mayorga, 
7  Daly  (N.  Y.)  103  (after  verdict); 
Warren  v.  Wendell,  13  Abb.  Pr.  (N. 
Y.)  187.  But  where  the  statute  pro- 
vides that  the  order  of  arrest  may  bo 
set  aside  at  any  time  after  the  filing 
and  service  of  the  complaint,  if  it  fails 
to  set  out  the  fraud  justifying  arrest 
the  motion  may  be  made  after  judg- 
ment. New  Haven  Web  Co.  V.  Ferris, 
125  N.  Y.  364,  26  N.  E.  453. 

Motion  To  Quash  Bail  Bond. — Where 
the  statute  provides  that  it  may  be 
made  at  the  return  term  it  may  be 
made  before  or  after  judgment.  Post- 
ley  v.  Higgens,  2  McLean  493,  19  Fed. 
Cas.  No.  11,304. 

47.  Wheeler  p.  Brady,  2  Hun  (N. 
Y.)   347. 

48.  See  infra,  976. 

49.  Dadirrian  r.  Whitson,  54  Misc. 
54,  105  N.  Y.  Supp.  458;  Martin  v. 
Gross,  4  N.  Y.  Supp.  337.  But  see 
Gedney  v.  Haas,  50  How.  Pr.  (N.  Y.) 
310. 

50.  Gilmore    v.    Edmunds,     9     Allen 
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Mass.)  360;  Morris  p.  Qeiger,  10  N. 
J.  L.  331.  See  also  the  title 
'  'Motions.' ' 

In  New  York  notice  is  necessary 
when  the  motion  is  made  to  the  court, 
upon  the  papers  apon  which  it  was 
granted,  but  when  made  to  the  judge 
who  granted  the  order  he  may  or  may 
not  require  notice.  Skinner  Mfg.  Co. 
v.  Fagenson,  38  Misc.  121,  77  N.  V. 
Supp.  101.  See  also  Cayuga  County 
Bank  V.  Warfield,  13  How.  Pr.  439; 
Rogers  p.  McElhone,  12  Abb.  Pr.  (N. 
Y.)    292.  20   How.   Pr.   441. 

51.  People  V.  Bancker,  5  N.  Y.  106 
(facts  must  be  tated);  Lalor  v.  Fisher, 
2  Robt.  (N.  Y.)  669. 

52.  Barker  v.  Cook,  40  Barb.  (N. 
Y.)  254;  Dieckerhoff  v.  Ahlborn,  2 
Abb.  N.  C.  (N.  Y.)  372.  Willis  v. 
Snook,  8  Mees.  &  W.  (Eng.)  147.  See 
Adams  v.  Mills,  3  How.  Pr.  (N.  Y.)  219, 
and  infra,  973. 

53.  See  the  title  "Motions." 

54.  See  supra,  as  to  the  requisites 
of  the  affidavit,  bond,  order,  etc. 

Where  the  hearsay  character  of  the 
affiant 's  knowledge  is  disclosed  upon 
the  motion  to  show  cause,  the  order 
will  be  set  aside.  Park  r.  Pyne,  13  La. 
212. 

55.  See  supra,  961,  965,  969,  and  also 
Gladden  r.  Dozier,  71  Ga.  380;  Webber 
v.  Moritz,  11  Abb.  Pr.  (N.  Y.)  113;  Bal- 
louhev  v.  Cadot,  3  Abb.  Pr.  N.  S.  (N. 
Y.)   122. 

56.  Southworth  r.  Resing,  3  Cal.  377. 
See  Elwell  v.  Russell,  29  App.  Div.  436, 
51  N.  Y.  Supp.  964;  Levy  v.  Bernhard, 
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The  affidavits  or  evidence  on  which  the  arrest  was  based  are  suffi- 
cient to  support  it  until  overcome  by  contrary  evidence.57  "Where 
the  arrest  was  made  upon  special  grounds  not  an  essential  part  of 
the  cause  of  action,5*  the  burden  of  proof  is  upon  the  plaintiff.53 
But  where  the  determination  of  the  motion  also  involves  a  decision 
upon  the  merits  of  the  cause  of  action,  as  it  may  in  some  jurisdic- 
tions,''0 the  motion  will  not  be  granted  unless,  upon  the  same  show- 
ing at  the  trial,  a  non-suit  or  verdict  for  defendant  would  re- 
sult/'1 

b.  What  Matters  Considered. —  (I.)  Generally.  — A  motion  will  be 
nnined  sol  fly  upon  the  matters  or  grounds  upon  which  it  is 
based,*9  and  in  accordance  with  the  relief  sought.03 

(II.)  Additional  Evidence  or  Affidavits. —  (A.)  On  a  motion  to  vacate  the 
order  or  writ  the  only  question  to  be  considered  is  the  legality  of 


2    A  pp.    Div.   336,   37   N.   Y.   Supp.   849 
[mined    on    preponderance    of    the 
i-\  nit-nee). 

"The    true     principle   which    should 
-   l  the  disposition  of  these  motions 
to   raeate  orders  of  arrest  is  stated  in 
Chapin  p.  Seeley  (13  Howard,  4!»<i),  and 
in  Union  Bank  v.  Mott  (6  Abbott,  315), 
which    is    substantially,    that    the   ques- 
tion   is   upon    the   whole   case    as    made 
by  the  affidavits  on  both  sides;  would 
onrt,    if   called   upon   to   act  upon 
application   as   res   nova,   grant   the 
- .' ' '     Allen   p.  McCrasson,  32  Barb, 
i  X.  V.)  662.    But  see  Bowers  p.  Flower, 
l'r.   62. 

57.  Ind.  ■ — BfeFarlan   P.   McJint 

85.  La.— Gardner  p.  O 'Cou- 
ncil, 5  La.  Ann.  353.  N.  J.  —  T 
Allen,  31  X.  J.  L.  441;  Painter  P.  Hous- 
ton, 28  X.  J.  L.  121.  N.  Y.  — Spencer 
P.  Hilton,  10  Wend.  608;  People  P. 
Tweed,  5  llun  382;  Anderson  p.  Hunt, 
55  Mow.  l'r.  330.  Pa.  —  Berger  v. 
Smull,  39  Pa.  302. 

The  affidavit  of  defendant's  accom- 
plice in  a  robbery,  which  is  the  basis 
of  the  action,  is  sufficient  to  sustain 
an  order  of  arrest,  where  an  accom- 
"s  testimony,  though  uncorroborat- 
ed, would  warrant  a  conviction  in  a 
criminal  case.  Roval  Ins.  Co.  v.  Xoble, 
5  Abb.  Pr.  X.  S.  (N.  Y.)  54. 

58.  See  supra,  953. 

59.  N.  Y.  —  Hernandez  v.  Carnobali. 
4  Duer  642.  10  How.  Pr.  433;  Anderson 
r.  Hunt.  55  How.  Pr.  336;  Duncan  r. 
Guest,  2  X.  Y.  Civ.  Pro.  275.  Eng.  — 
Pegler  r.  Hislop,  5  Dowl.  &  L.  223,  1 
Exch.  437.  17  L.  J.  Exch.  53.  Can. — 
Beam  p.  Beatty,  19  Ont.  Pr.  207. 

But  see  Knox  P.  Greenleaf,  Wall.  C. 


C.  108,  14  Fed.  Cas.  Xo.  7,909;  Craig  v. 
Brown,  Pet.  C.  C.  352,  6  Fed.  Cas.  Xo. 
3,328;  Southworth  V.  Kesing,  3  Cal.  377. 

60.  See  infra,  974. 

Defendant's  affidavit  neutralizes 
plaintiff's,  leaving  the  latter  to  make 
out  his  case  by  other  or  further  proofs 
or  circumstances.  Allen  p.  McCrasson, 
32  Barb.  (X.  Y.)  662.  But  the  court 
may  look  into  the  affidavits  to  deter- 
mine their  probable  truth  (Falconer  v. 
Elias,  3  Sandf.  [X.  Y.]  741;,  and  from 
the  circumstances  find  that  the  defend- 
ant is  less  worthy  of  credit  than  the 
plaintiff.  Brodsky  p.  Ihms,  16  Abb.  Pr. 
(N.  Y.)  251,  25  How.  Pr.  471. 

61.  McClure  r.  Lew,  68  Hun  525, 
22  N.  Y.  Supp.  1006.  See  also  Warner  p. 
Bates,  75  Wis.  278,  43  X.  W.  957. 

62.  See  supra,  972,  and  Barton  v. 
Sanders,  16  Ore.  51,  16  Pac.  921,  8  Am. 
St.  Rep.  261. 

When  the  motion  is  based  upon  the 
affidavit  up>on  which  the  order  of  ar- 
rest was  made  no  other  affidavits  can 
be  considered.  Adams  r.  Mills,  3  How. 
Pr.    (X.   Y.)    219. 

The  original  order  and  papers  on 
which  it  was  based  should  be  pro- 
duced rather  than  copies  thereof  in 
the  affidavit.  Kern  V.  Backow,  44  How. 
Pr.    (X.   Y.)    443. 

Right  To  Look  to  Complaint.  —  See 
supra,  927,  962,  and  Ensign  v.  Xelson, 
49  Hun  215,  1  XT.  Y.  Supp.  685;  Flatow 
f.  Von  Bremsen,  11  X.  Y.  Supp.  677. 

63.  Reduction  of  bail  will  not  be 
granted  upon  a  motion  to  vacate  the 
order.  Smith  V.  Spalding,  30  How. 
Pr.  (N.  Y.)  339;  Heyman  v.  Mittel- 
staedt,  2  X".  Y.  St.   645.     But  see  Re- 
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such  writ  or  ordor  at  the  time  it  was  made;84  hence  additional  affi- 
davits are  not  ordinarily  permissible  either  for  or  against  the  motion 
so  far  as  they  bear  upon  the  Legal  propriety  of  the  issuance  of  tho 
process.  That,  question  must  be  determined  solely  upon  the  rvidence 
or  affidavits  upon  which  the  issuance  was  based.6* 

(B.)  On  a  motion  to  dischabos    Erom    custody   or   to   cancel   the   bail 
bond,  the  existence  of  the  grounds  of  arrest  as  well  as  the  regularity 
of  the  proceedings  is  in  question,''  and  additional  evidence  is  : 
fore  proper.87     But  an  order  upon  one  ground  cannot  be  supported 
by  showing  the  existence  of  other  grounds 

(C.)  On  Merits.  — Evidence  or  affidavits  bearing  upon  the  merits  of 
the  case  cannot  be  presented  on  a  motion  to  set  aside  the  order  or 
writ  or  to  be  discharged  from  arrest,"  except  by  statute.70  In  some 
jurisdictions,  however,  where  the  cause  of  action  and  the  groundi 


public  of  Mexico  v.  DeArrangois,  11 
How.  I'r.  (N.  V.)  1;  Gall  v.  Molessa, 
3   Pa.    l»ist.   537. 

A  denial  of  the  facta  stated  in  the 
affidavit  upon  which  the  order  was 
based  will  not  preclude  an  attack  upon 
its  legal  sufficiency.  Baker  r.  Knotts, 
30   Kan.    356,  2    Pac.   610. 

64.  See  supra,  973,  and  Lewis  V. 
Brackenridge,  1  Blackf.  (Ind.)  L12; 
Devries  v.  Summit,  86  N.  C.   126. 

65.  Ind.  —  Lewis  r.  Brackenridge,  1 
Blackf.  112.  N.  J.  — Stiles  v.  Vande- 
water,  48  N.  J.  L.  67,  4  Atl.  658; 
Painter  r.  Houston,  28  N.  J.  L.  121. 
Eng. — Bullock  v.  Jenkins,  20  L.  J. 
Q.  B.  90. 

Contra,  Gardner  v.  O'Connell,  5  La. 
Ann.  353;  Banque  de  Quebec  r.  Halle, 
Q.  R.  13  K.  B.  44.  See:  N.  C. — 
Devries  V.  Summit,  86  N.  C.  126.  S. 
D—  Hart  V.  Grant,  8  S.  D.  248,  66  N. 
W.  322.  Eng.  —  Hargreaves  r.  Hayes, 
5  El.  &  Bl.  272,  85  E.  C.  L.  272; 
Gibbons  V.  Spalding,  11  Mees.  ft  W. 
173. 

Where  no  counter  affidavit  is  made, 
the  motion  must  be  disposed  of  upon 
the  original  affidavit,  unless  the  court 
in  its  discretion  permits  the  filing 
of  a  supplemental  affidavit.  Wilson 
v.  Barnhill,  64  N.   C.   121. 

By  statute  the  defendant  may  move 
to  vacate  the  order  of  arrest  upon 
papers  on  which  it  was  founded  or  upon 
new  papers  at  his  discretion.  Levy  v. 
Bernhard,  2  App.  Div.  336,  37  N.  Y. 
Supp.  849.  See  also:  Kan.  —  Cross 
Shoe  Mfg.  Co.  V.  Gardner,  1  Kan.  App. 
570,  42  Pac.  266.  N.  J.—  Stiles  v. 
Vandewater,  48  N.  J.  L.  67,  4  Atl.  658, 
statute  does  not  apply  to  justice  courts. 
N.  Y.  —  Ziporkes  v.  Chmelniker,  15  N. 
Y.  St.  215. 
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Sufficiency  of  Affidavit.  —  See  supra, 
927. 

66.  See   BUpra,   '.'71,  973. 

67.  Kan.  —  Howe  Much.  ("o.  v.  Lin- 
coln, 24  Kan,  123.  Ky.  —  Hale  v.  Gro 
gan,  99  Ky.  170,  35  S.  W.  882.  Mich. 
See  Badger  v.  Beade,  39  Mich.  771. 
N.  Y.  — Bllson  v.  Banee,  it  App.  Div. 
296,  60  N.  V.  Supp.  706;  Johnson  r. 
Florence,  32  How.  Pr.  230.  Ohio. — 
Adams  v.  Brace,  1  Ohio  Dec.  (Reprint) 
139.    Eng.  —  Pegler  v.  Hislop,  5  Dowl. 

6  L.  223,  1  Bxch.  437,  17  L.  J.  Exch. 
53;  Graham  v.  SandrineUi,  4  Dowl.  ft 
L.  317,  16  Mees.  &  W.  191;  Gibbons 
v.  Spalding,  11  Mees.  &  W.  173,  7  Jur. 
377. 

But  see  Painter  v.  Houston,  28  N. 
J.  L.  121;  Brown  r.  Esquirrel,  12  W. 
N.   C.    (Pa.)    421. 

68.  Cady  r.  Edmonds,  12  How.  Pr. 
(N.  Y.)  197;  Stoddard  v.  Coffin,  10 
Wend.  (X.  Y.)  602;  Davis  r.  ('ardue, 
38  S.  C.  471,  17  S.  E.  247.  See  Dev- 
ries v.  Summit,  86  N.  C.  126. 

69.  U.  S.  — Waters  v.  Collot,  2 
Yeates  26,  2  Dall.  247,  1  L.  ed.  367; 
Parassel  v.  Gautier,  2  Dall.  330,  1  L. 
ed.  402;  18  Fed.  Cas.  No.  10,709.  La. 
David  v.  Sittig,  10  Mart.  607.  Pa. — 
Gall  v.  Molessa,  3  Pa.  Dist.  537.  Wis. 
Warner  v.  Bates,  75  Wis.  278,  43  N. 
W.   957.     Eng.  —  Horseley  v.   Walstab, 

7  Taunt.  235,  2  E.  C.  L.   85. 

See  Laverty  v.  Snelling,  3  Cranch 
C.  C.  290,  14  Fed.  Cas.  No.  8,124; 
Royal  Ins.  Co.  v.  Noble,  5  Abb.  Pr. 
N.  S.  (N.  Y.)  54.  But  see  Pratt  v. 
Strickland,  1  Browne   (Pa.)   213. 

For  the  purpose  of  reducing  bail 
such  affidavits  may  be  presented.  Gall 
v.    Molessa,    3    Pa.    Dist.   537. 

70.  Cross    Shoe    Mfg.    Co.    v.    Gard- 


ARREST  IX  CIVIL  CASES 


975 


of  arrest  are  identical,  the  court  may  discharge  the  defendant  from 
custody  where  it  clearly  appears  that  there  is  no  cause  of  action 
against  him.71 

6.  Second  Motion.  —  Leave  of  court  is  essential  to  the  filing  of  a 
ad  motion  to  set  aside  an  order  of  arrest.72  A  refusal  to  grant 
a  motion  to  vacate  an  order  of  arrest  or  to  discharge  the  defendant 
from  custody  is  res  judicata  upon  a  second  motion  based  upon  the 
Bame  grounds.73  A  prior  verdict  or  finding  in  the  action,  upon  the 
fads  constituting  the  basis  of  the  motion,  is  likewise  a  conclusive 
adjudication.74 

1).  Appeal.  — The  action  of  the  court  in  making  the  order  of  ar- 
rest and  in  Betting  aside  or  in  denying  a  motion  to  set  aside  the  writ 
and  arresl  may  be  reviewed  on  appeal.75  But  the  regular  and 
proper  exercise  of  discretion  will  not  be  interfered  with.7" 

B.   Action  inds.  —  1.  Of   Plaintiff.  —  Action   on   the    bond 

jriven  by  the  plaintiff  cannot  properly  be  instituted  until  the  legality 
of  the  arrest  has  been  finally  determined.77  and  any  conditions  gov- 


1     Kan.    App.    570,    42    Pac.    266; 

lf    2    App.    Div.    336, 

V.     Sui>p.     849;     Stromberg    x. 

..     V.    Supp.    :^92;    Bonn 

/■.    Bloch,    13    X.    V.    Civ.    Proc.    275; 

..an     Flask,     etc.     Co.     P.     Son,     7 

.    :j    Abb.    IT.    X.    s.    (X.    V.i 

barge    in    insolvency   may    be 

inobeli,  4  Duer 

642,  Id  How.  It.  4:::::   Buelet  v.  Revns. 

1    Abb.    Pr.   X.  s.    (X.   S  iugh- 

.  7  X.  V.  St.  293. 

An  alleged  counterclaim  which  could 

not    be    pleaded    in    the    action    is    not 

ground    for    v.  a    order    of    ar- 

Huelet   P.   Revns,    1   Abb.   Pr.   X. 

27. 

71.  S.   D.  —  Hart    V.   Grant,   8   S.   D. 
,;  X*.  W.  322.     Eng.  — Banque  de 

.    Halle,   Q.    R.    13    K.   B.    44. 

Can.  —  lannahill   p.  Mosier,  2  U.   C.   Q. 

13;    Anderson    V.   Johnson. 

0    Manitoba,    113;    Bowers    v.    Flower, 

.    IT.   62. 

See:       Cal.  —  Southworth    r.    Resing, 

3    Cal.    377.      N.    J.  —  Tvler    r.    Allen, 

.".1    X.    J.    L.    441.      N.    Y.  —  Merritt    P. 

Heckscher,    50    Barb.    452;    Roval    Ins. 

.    Xoble.    5    Abb.    Pr.    N.    S.    54. 

Wis. —  Warner    p.    Bates,    75   Wis.    278, 

4:;    X.  W. 

72.  Lovell    V.    Martin,    21    How.    Pr. 

also   Mills   p.   Rode- 
v.-ald.    13    Hun    (XT.   Y.)    439. 

73.  Collins  p.  Hardv,  160  Mass.  317. 
.   E.   862;    Henshaw    p.   Cotton.    127 

60;    Winpo    P.   Hooper,   98   X.    C. 
-     E.    463;    Roulhac    v.   Brown, 
87    X.    C.    1. 


74.  Chaine  p.  Coffin,  17  Abb.  Pr. 
(X.  Y.;  441;  Warren  P.  Wendel,  13 
Abb.   Pr.    (X.    V.i    1S7. 

75.  N.  J.  —  Stiles  P.  Yandewater, 
4s  X.  J.  L.  67.  4  Atl.  G5S.  N.  Y. — 
Ely  p.  Lvons,  Is  Wend.  644.  Wis. — 
Pratt  P.  Page,  18  Wis.  337.  Can. — 
Cartwright   P.  Hinds.  3  Ont.  384. 

See  also:  Ark. — Hathawav  p.  Jones, 
20  Ark.  109.  N.  Y.  —  Allaire  v.  Kal- 
fon,  20  App.  Div.  546,  47  X.  Y.  Supp. 
.  Waters,  23  X.  Y.  Supp. 
1145;  Biggins  p.  Dewey,  14  X.  Y.  Supp. 
894,  3!  8t.  94."  Can. —  Beam   p. 

.   2  Ont.  L.  R.  362. 

But  see  Cline  P.  Harmon,  2  Wash. 
-■J  Pac.  191,  269,  holding  that  an 
order  of  arrest  and  denial  of  a  motion 
to  quash  the  same  is  not  an  "action" 
or  "proceeding"  but  merely  a  pro- 
visional remedy  ancillary  to  an  action, 
and  is  therefore  not  appealable  under 
the  act  following  appeals  from  "actions 
and  proceedings."  See  Burrichter  v. 
Cline.  3  Wash.  135,  28  Pac.  367. 

Affidavits  Are  Part  of  Record. — 
Where  the  law  provides  for  the  issu- 
ance of  an  order  of  arrest  ministerially 
by  the  clerk,  upon  the  filing  of  a  certain 
affidavit,  the  affidavit  so  filed  becomes 
a  part  of  the  record  without  a  bill  of 
exceptions.  Brvan  P.  Congdon,  54  Kan. 
109,  37  Pac.  1009. 

76.  Humphrey  r.  Hayes,  94  N".  Y. 
594;  Hapgood  Shoe  Co.  v.  Saupp,  7  Pa. 
Super.  480.  See  Higgins  P.  Dewev,  14 
X.  Y.  Supp.  894,  39  X.  Y.  St.  94. 

77.  Krause  P.  Rutherford,  45  App. 
Div.  132,  60  X.  Y.  Supp.  1047,  holding 

Vol  II 


976 


ARREST  IN  CIVIL  CA 


erning  the  right  to  sue  have  bees  I'uliilled.7"  Where  the  plaint ilT 
did  not  sign  the  bond  he  is  qo1  a  proper  party  defendant.79 

A  bond  executed  after  arrest  with   full  knowledge  of  all  the  facta  may 

he  relied  upon  by  the  defendant  for  whose  protection  it  was  given, 
as  a  valid  undertaking.  ' 

2.  Of  Defendant. —  Plaintiff  cannol  sue  the  Buretiea  upon  their 
bond,  given  to  secure  defendant's  relief,  until  he  has  obtained  judg- 
ment against  the  latter-1  and  a  condition  of  the  bond  has  been 
broken.82  He  must  allege  the  facta  showing  thai  the  bond  was  prop- 
erly required.88  The  defendant's  suretiea  may  show  the  illegality  of 
the  arrest,84  or  plead  a  discharge  under  the  poor  debtor' 

VI.  WAIVER  OF  IRREGULARITIES.  A  «;,  nerally.  —  Defects 
or    irregularities     in     respect     of     the    affidavit,88     or     the     plaintiff's 


thai  the  action  commenced  before  judg- 
mri.t  but  after  a  motion  to  vacate  the 
order  of  arrest  upon  the  papers  in  the 

case  bad  l n  granted,  was  aol   prema 

ture.  "The  undertaking  made  the 
sureties  liable  'if  it  is  finally  decided 
thai  the  plaintiff  is  not  enl  itled  to  the 
order  of  arrest.'  l  £  the  word  '  an  '  in- 
stead of  'the'  had  been  used  in  the 
instrument,  a  different  question  would 
arise. 

Where  the  time  for  appeal  from  an 
order  \  acating  the  order  of  arrest  has 
expired,  an  action  may  be  maintained 
on  the  bond  though  there  has  been  do 
final  disposition  of  the  plaintiff's  right 
to   the   order  of  an  tein    v. 

Rugiero,  28  Misc.  L39,  58  X.  V.  Supp. 
L059,  affirming  26  Misc.  s;j,  57  X.  V. 
Supp.   1M7. 

Effect  of  Appeal.  —  A  defendant  who 
has  been  discharged  from  arresl  cannot 
sue  on  the  bond  given  in  the  justice 
court  to  procure  the  order  of  arrest 
while    an    appeal    to    the    Superior    court 

is  pending.  Stechhan  v.  Roraback,  67 
Cal.  29,  7  Pac.  7.  But  if  the  order  va- 
cating the  order  of  arrest  has  been 
affirmed  by  the  court  of  last  resort  the 
action  on  the  bond  may  be  maintained, 
as  it  must  be  deemed  to  be  "finally 
decided  that  the  plaintiff  is  not  entitled 
to  the  order  of  arrest"  within  the 
meaning  of  the  alternative  provision  of 
the  undertaking.  Allaire  v.  Kalfon,  20 
App.   Div.  546,  47  N.  V.  Supp.  969. 

The  presumption  is,  in  an  action  on 
the  bond,  that  an  order  of  arrest  was 
vacated  on  the  merits  where  the  order 
vacating  it  shows  that  it  was  set  aside 
on  a  motion  whereon  were  read  the 
pleadings  and  affidavits  on  both  sides. 
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Allaire   V.  Kalfon,  20  App.  Div.  ."40,  47 
X.    V.    Supp. 

78.     Leave  of  court  is  not   i 

■    i.  Rutherford,  45  App.  Div.  132, 
60  X.  Y    supp.   L047. 

79^    <  lobbi    i .    \  - zione   Praterna 

Italiana,  32  M 1  V.  Supp. 

072. 

80.  Vanderberg  ».  Connoly,  18  Dtah 

111',    54     Pac.     1 

81.  Barley  v.  Neilson,  2  Strobh.  (S. 

82.  See:      Mass.  —  AdamB    V.    Pierce, 
177    Maes.    206,    58    X.    E.   591.      Pa. 
Detwiler   p.   Casselberry,  5   Watts   &    3. 

179.       S.    C.  —  Headman      P.     O'Xeil,     2 

Bailey   L90. 

83."  Cutter,  98   Mass.  31; 

Gregory  v.  Thrall,  us  \t.  305. 

84.  Learnard  v.  Bailey,  111  Mass. 
160.  Bui  see:  Cal. —  Matoon  v.  Eder, 
6  Cal.  57.  Mass. —  Everett  v.  Bender- 
son,  1  16  Mass.  B9,  1  t  X.  E.  932,  I  Am. 
St.  Rep.  284.  Mich.  —  Supe  P.  Francis, 
49  Mich.  266,   13   X.   W.  584. 

If  the  arresl  was  based  upon  no 
valid  and  sufficient  affidavit,  no  action 
can  be  maintained  on  the  bond.  Bram- 
hall  p.  Seavey,  28  Me.  45. 

85.  Simms  P.  Slacum,  3  Cranch  300, 
2  L.  ed.  446,  Brown  v.  Foster,  6  R.  [. 
564. 

86.  Kan.— TTauss  p.  Kohlar,  25  Kan. 
640.  Mich.  —  Matter  of  Stephenson,  32 
Mich.  60.  N.  Y.  — Saril  r.  Payne,  4  N. 
Y.  Supp.  897,  omission  of  venue.  Vt. — ■ 
Pike  p.  McMullin,  66  Vt.  121,  28  Atl. 
S76.  Eng.  —  Hussey  p.  Wilson,  5  T.  R. 
254,  101  En?.  Reprint  143;  Goodwin 
r.  Parry,  4  T.  R.  577,  100  Eng.  Reprint 
1185.  Can. — Weatherbee  P.  Whitney, 
etc.  Coal  Co.,  30  Nova  Scotia  104.  See 
Glass   v.  Babv,  1  Ont.  Pr.  274. 
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bond,87  which  are  not  amendable,88  but  which  are  jurisdictional89  in 
character,  are  not  waived  by  the  defendant's  giving  bail,  or  by  taking 
other  steps  in  the  action.  But  those  irregularities  which  are  not  of  such 
character  are  waived  by  the  failure  to  make  a  timely  and  appro- 
priate objection,  or  by  giving  bail  and  proceeding  on  the  merits.90 

B.  In  the  Writ  or  Order.  —  The  appearance  and  giving  bail,91  or 
answering  to  the  merits,  has  been  held  to  be  no  waiver  of  jurisdic- 
tional defects  in  the  writ  or  order  of  arrest.92  But  the  failure  to 
make  a  timely  objection  to  defects  of  a  technical  or  non-jurisdictional 
character  is  a  waiver  of  them.93 


But   see   Matoon    r.   Eder,   6   Cal.    57; 

>rt    V.    Howard,    15    Barb.    (N.    Y.) 

•  otnpari    Knickerbocker  L.  Ins.  Co. 

lesine,  34  .\.   Y.  Super.  76,  6  Abb. 

IT.    (N.   S.)    9. 

Failure    To    File   the    Required   Affi- 
davit. —  Pike   V.  McMullin,  06   \  t.   121, 
•1.   s76. 

87.  Failure  to    give    the    necessary 
bond  is   not    waived   by   ariswerin_ 
giving   bail.      Eddings    r.  Boner,   1   Ind. 

17 ■:.   38  S.    \Y.    1110. 

88.  See  supra,  961,  965,  969,  and  Sa- 
ril  V.  Payne,  4  X.  Y.  Supp.  897. 

89.  llauss    v.   Kohlar,    25    Kan.   640; 
v.  McMullin,  66  Vt.   121,  28  Atl. 

90.  Del.  — Houston    v.   Sedgewiok,    8 

-'.  32  Atl.   12,  43  Am.  St.  Rep. 
165.     Ind.  —  Lewis    ''.    Prackenri'i 
1  t.   112.     Ky.  —  Morton   r.  Berault, 

Hard.  203.  Mich.  —  Maxwell  V.  Deens, 
16  Mich.  35,  8  X.  W.  561.  Ohio. — 
Smith  r.  Madison,  7  Ohio  (pt.  II.)  236. 
Eng.   —    I'  V.     Yivant,     1     East 

-  Reprint  128.  Can. — 
Halifax  Bkg.  Co.  V.  Smith,  25  X.  Bruns. 
61". 

Mere  delay   in   raisin?  the    objection 

to    the    affidavit    does    not    prevent    de- 

int     from    making     it     (Burger    r. 

3  U.  C.  Q.   P..    17!).     Si  e 
■   v.  .lolmson.  2  Bing.  X.  C.  246.  2 
E.    C.    P.    322;    Barry    r. 
eept  where 
not  such  as   to  mako  the 
affidavit   a   nullity.     Powell    r.   Petre,   5 
818,  31  E.  C.  L.  444.    Compare 
Smith   r.  Mad  io   (pt.  IT)    236; 

/-.  Watkins,  12  L.  J.  Q.  P..  \ 
Where  a  motion  for  relief  has  been 
denied    the    subsequent    proceedin 
not    constitute    a  waiver    of    objections 
the  motion.     Warren  V.  Crane, 
15  X.  W.  465. 
After    judgment    objections     to     the 
affidavit    cannot   be  raised.     Matoon   v. 

62 


Eder,  6  Cal.  57;  Gore  r.  Murray,  1  Bibb 
(Ky.)   270,  and  supra,  971. 

Failure  to  file  the  affidavit  is  waived 

by  pleading  to  the  action  after  a  term 

iitervened,    but     entering     special 

bail  is  not  a  waiver.    Read  V.  M'Lellan, 

6    X.    Bruns.  3. 

Bringing  action  for  malicious  arrest 
is  not  a  waiver  of  objections  to  the 
affidavit.  Pawson  V.  Hall,  1  Ont.  Pr. 
294. 

91.  Ind.  Ter.  —  Eddings  v.  Boner,  1 
Ind.  Ter.  173,  38  S.  W.  1110.  N.  J. — 
Leigh  v.  Alpaugh,  24  X.  J.  L.  629.  Eng. 
Adams  V.  Sutherland,  10  Ont.  L.  R.  645. 

See  Neimitz  v.  Conrad,  22  Ore.  164, 
29   Pac.   548. 

Variance  between  the  amount  sworn 
to  be  due  and  the  indorsement  on  the 
writ  is  ground  for  moving  to  discharge 
bail.      Jennings    v.   Sledge,    3    Ga.    128. 

But  an  undertaking  by  defendant's 
solicitor,  after  arrest,  to  give  special 
bail,  upon  which  defendant  is  re- 
leased, is  a  waiver  of  defects  in  the 
writ.    Tanaka  v.  Russell,  9  Brit.  Col.  24. 

92.  Eddings  V.  Boner,  1  Ind.  Ter. 
173,  38  S.  W.  1110;  Leigh  V.  Alpaugh, 
24    X.  J.   L.  629. 

93.  Ohio.  —  Smith  V.  Madison,  7 
Ohio  (pt.  II.)  236.  Ore.— Neimitz  v. 
Conrad.  22  Ore.  164,  29  Pac.  548.     Eng. 

r.  Watkins,  12  L.  J.  Q.  B.  293. 
See:  Kan.  —  Howe  Mach.  Co.  V.  Lin- 
coln. 24  Kan.  123,  holding  that  the 
constable's  error  in  delivering  the  orig- 
inal writ  to  the  defendant  and  re- 
turning an  unsigned  copy,  was  waived 
by  the  defendant  approving  and  sub- 
mitting to  the  jurisdiction.  Ky. — 
Gore  v.  Mnrry,  1  Bibb  270,  failure  of 
attorney  to  endorse  upon  the  writ  the 
nature  of  the  action  is  waived  by  fail- 
ure to  object  before  default  judgment. 
N.  Y.  —  Coles  r.  Hannigan,  8  Daly  43. 
pa#  —  Shannon  r.  Maddem,  1  Pa.  254, 
before  proceeding  on  the  merits. 
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Giving  Bail.  —  N.  T.  —  Wright  V. 
Jeffrey,  5  Cow.  15.  Ore.  —  Neimitz  v. 
Conrad,  22  Ore.  L64,  29  Pa<  .  548.  Can. 
Robertson  v.  Beers,  7   Brit.  ' 

■  ii  to  the  fad   thai  the 
of  the  tests  and  t  '■><  of  the 

writ     are     not     fifti  >rt     i~ 

ing  special  bail.  j 
/.  Laws!  e,  62  N.  .1.  I,  567,  U 
751. 

Proper   Practice. — "If    there    be    in- 
firmities   in    i  he    wril    oJ  or  the 
order   for   bail,   the    proper   pracl 
to   apply    to    the    <ourt   or   a 


allow    further    time    for    fili 
bail.     .    .    .    which    may    bi 

cial   bail 
be    filed    >■• 
■ 

lowing 
bail.'3      Li 

\tl.    751. 
By  :  i  New  York,  motion   to 

the  order  may  b< 
time 
l>:iil   hat 

L3    Abb.  Wicks 

■ 
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Will's  Gould  PL  L51.  Ami  Bee  3  Bl 
Comm.  387;  Anderson  L.  Diet.  74; 
Black's  L.  Diet.  90;  Bouv.  L.  Diet.  146. 
"An  arrest  of  judgment  is  in  effect 
nothing  more  than  superseding  a  ver- 
dict for  si  e  apparent  i  poD  t  be 
record,  which  shows  that  the  plaintiff 
is  not  entitled  to  the  of  the 
verdict."  Butcher  c.  Metts.  1  Miles 
(Pa.)  233. 

A  motion  in  arrest  of  judgment  lies 
only  for  some  error  which  vitiates  the 
proceedings.  Pelican  Assur.  Co.  v. 
American  Feed  &  Groc.  Co.  (Tenn.), 
126  S.  W.  1085. 

Under  the  present  practice  the   pre- 
cise technical   office  of  a  motion   in   ar- 
rest   has   become    somewhat    obscure    in 
certain  phases.     There  are  cases  where 
matter    quite    properly    covered    by    a 
motion    in    arrest    has   been    considered 
on    appeal    when    appellant    had    made 
no    such    motion   but    had    rested    on    a 
motion  for  a  new  trial.     There  are  other 
cases    in    which    matter    proper    in    ar- 
rest  of  judgment   has   been   considered 
and    determined    where    there    was    no 
bill  of  exceptions  and  only  the   record 
proper  was  before  the  court,  as  for  ex- 
ample,   when     the     petition     states    no 
cause  of  action.     "The  office  of  a  mo- 
tion in  arrest  is  said  to  be  to  call  the 
court's  attention  to  error  patent  of  rec- 
ord.   The  error  must  be  intrinsic  to  the 
record,  and  not  dehors  the  record,  and 
must    be    matter    of    substance    as    dis- 
tinguished from  matter  of  form. ' '  Stid 
v.   Missouri  Pae.   R,   Co.,   211   Mo.   411, 
109  S.  W.  663,  citing  local  cases. 
In  criminal  cases  judgment  will  be 

Vol,  II 


I.  DEFINITION  AND  EFFECT.  —  A  Definition.  Arrest  of 
judgment  is  the  method  by  which  a  court  or  judge  refuses  to  rive 
judgment  in  a  cause,  though  it  be  regularly  decided,  where  it  appears 
either  that  no  cause  of  action  exists,  thai  the  cause  of  action  is  not 
set  forth  with  precision  or  accuracy,  or  that  it  appeals  from  the  rec- 
ord that  if  judgment  were  rendered  in  favor  of  the  prevailing  party 
it  would  be  erroneous  or  reversible.5  The  motion  is  in  the  nature  of 
a  demurrer  to  the  facts  of  the  whole  case  as  presented  by  the  record, 
and  is  an  appea]  to  the  law,  for  wan;  sential,  without 

which  a  judgment  or  sentence  thereon  becomes  erroneous.  It  does 
not  reach  the  sentence  or  judgment  itself.11 

B.  Effect  and  Purpose.  —  The  effeel  of  granting  the  motion  is  to 
arresl  and  stay  the  entry  of  the  judgment.'  Judgmenl  in  civil  cases 
on  such  a  motion  cannot  be  entered  for  the  other  party.4     The  or- 

1.     Andrews'    American    Law     I  ;   only   for  ma1  aring  on 

pari  of  the  record  which  v  < 
der   the   ju 
The  rale  thai  the  matter 

ch  aa  would  upon  demurrer  have 
been    -  to   overturn    the   action 

■  applicabl 
and    to   criminal   cases.     Dniti 
v.  Marrin,   159   Fed.  767,  citii  g  Whart 
Crim.     PL  &  I'r.  (8th  ed.)    : 

2.  111.—  Perry  v.  Peo]  le,  l  I   w. 
Md.  —  President   of  W.  &    B.  Tpk    1M 
v.   state,    19   Md.   239.     Tenn.—  Ball    V. 
State,  110  Tenn.  365,  75  S.  W.  716. 

3.  Ala.  — Hood  v.  State,  14  Ala.  81. 
Pa.  —  Kauffman  v.  Kauffman,  2  Whart. 
139;  Butcher  p.  Metts,  1  .Miles  233. 
Wis. —  State  v.  Parish,  13  Wis.  395. 

At  common  law  there  was  an  end  of 
the  case.     Rab(  r  v.  Jones,    10  [nd. 
441.     And    see    State    r.    Fisher    (Mo.), 
130  S.  W.  35. 

Proceedings  Set  Aside. — The  general 

rule   is   t hat   on   the   arresting  of  judg- 

'    all    proceedings    are    thereby    set 

aside.     Johnson  v.  Johnson,  30  Colo.  402, 

70   Pae.    602. 

To  be  precise,  a  motion  in  arrest  is 
not  a  motion  for  a  rehearing.  "If 
panted,  it  does  not  necessarily  result 
in  a  new  trial.  If  an  amendment  b? 
allowed,  the  cause  by  statutory  com- 
mand proceeds  'according  to  the  prac- 
tice of  the  court.'  (R.  S.  1899,  §  804)." 
Stid  v.  Missouri  Pae.  R.  Co.,  211  Mo. 
411,  109  S.  W.  663. 

4.  Butcher  v.  Metts,  1  Miles  (Pa.) 
233;  Kauffman  v.  Kauffman,  2  Whart. 
(Pa.)  139.  See,  however,  Hackley  v, 
Hastie,  3  Johns.   (N.  Y.)   253. 
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der,  however,  may  be  conditional  upon  an  amendment  or  such  other 
action  as  will  remove  the  cause  of  arrest,5  or  may  award  a  new  trial,6 
or  order  a  proper  judgment  to  be  rendered.7 

In  criminal  cases  a  motion  in  arrest  of  judgment  is  proper  practice.8 
Indictment  Only  Considered.  —  Motion    in    arrest    presents    only    the 
sufficiency  of  the  indictment.'1  Where  judgment  is  arrested  for  a  de- 
fect in  the  indictment,  the  effect  of  the  order  is  to  place  the  defend- 
ant, as  nearly  as  possible,  in  the  situation  that  he  was  in  prior  to  the 
finding  thereof;  and  unless  he  be  detained  by  virtue  of  some  other 
legal  process  or  order  which  the  court  has  the  power  to  make  he 
must  be  discharged.10    If  the  cause  of  the  arrest  of  judgment  be  an 
or  in   the  proceedings,   after   the   finding   of  the   indictment   the 
court  may  order  that  all  proceedings  subsequent  to  the  error  be  set 
Le  and  proceeding  "o  had,  beginning  at  the  point  where  the 

first  error  was  committed.11 

< '.  Parti  \l  Arrest.  —  Judgment  may  be  arrested  upon  one  or  more 
of  the  counts  iu  an  indictment  been  use  of  their  insufficiency.  Whether 
arresting  judgment  as  to  one  count  will  affect  a  conviction  upon 


May  Issue  Venire  De  Novo.  —  When 
the  court  on  motion  of  the  defendant ; 
grants  a  motion  in  arrest,  it  should  de- 
clare  that  he  go  thereof  without  day, 
hut  may  set  the  verdict  aside  and  I 
plaintiff  at  liberty  to  proceed  with  a 
venire  de  novo.  Keirle  v.  Shriver,  11 
Gill  &  J.   (Md.)   ■!' 

Direct  Attack — The  motion  in  arrest 
ilure  tn  state  jurisdictional   facts 
1  not  a  collateral,  attack 
upon    the    petition    and    judgment    ren- 
dered  thereon.     Robinson    v.   Robinson 
(Mo.  App.),  129  S.  W.  723. 

5.  Colo.  —  Johnson  v.  Johnson,  30 
Colo.    402,    70    Pae.    692.     Ga.  —  Sanner 

vne,    78   G  Mo.  —  State    V. 

r,   L30  8.   W.  35. 
If  tlie  condition  be  complied  with   a 
•    novo  should  be  award- 
ed,  and   the   order   in   arrest   would   not 
•it  the  entry  of  a  final  judgment 
therein.     State    v.   Fisher,   sti 

6.  ria.  —  Harris  v.  State,  53  Fla.  37, 
43  So.  311.  Ind.  —  Wright  v.  State,  5 
Ind.  527.  La,  —  State  v.  Ileas,  10  La. 
Ann.  195^  and  hold  defendant  pending 
the  filing  of  a  new  indictment.  Mass. 
Com.   v.  LeClair,  147  Mass.  539,  18  N. 

-;  Com.  r.  Galligan,  113  Mas 
Mo.  —  State  V.  Koerner,  51  Mo.  174. 
N.  Y.  —  Postlev  V.  Mott,  3  Denio  353; 
People  v.  McKay,  IS  Johns.  212.  Pa, 
Com.  v.  Gabor,  209  Pa.  201,  58  Atl.  27S. 
S.  C.  —  Pratt  v.  Thomas,  2  Hill  654; 
v.  Goudalock,  1  Brev.  47. 
Effect  of  Granting  New  Trial.— When 


motions   for  a   new  trial  and   in  arrest 
are  overruled  and  the  court   on   a  sub- 
sequent   day    of    its    own    motion    sets 
aside  the  verdict  and  grants  a  new  trial, 
the  defendant  is  not  entitled  to  his  dis- 
charge and   it  is  not  in  effect  granting 
lotion  in  arrest.     Curtis  v.  Com.,  87 
E.  7.",. 
When  Defendant  Not  Discharged.  — 
On  a  motion  to  arrest  for  failure  of  the 
I     to    show    an    arraignment    and 
plea,   it   is   error   to   discharge   the     de- 
fendant;   if   it   be   an   appeal   from   the 
justice    court    to    the    circuit    court     it 
should   be   retried   in   the   circuit   court. 
State  V.  Sell,  Gl  Mo.  App.  160. 

7.  People  ?".  Johnson,  71  Cal.  384,  12 
261,   where  the   record  showed  an 

entirely  different  offense  from  that  for 
which  defendant  was  convicted. 

And  if  judgment  be  arrested  on  four 
counts,  the  conviction  on  another  suf- 
•  count  is  not  affected  by  the 
order  of  arrest.  State  V.  Stephenson,  69 
Kan.  405,  76  Pac.  905,  105  Am.  St.  Rep. 
171,  rehearing  denied,  69  Kan.  874,  77 
Pac. 

8.  People  V.  Eathbun,  105  Mich.  699, 
63  X.  W.  973. 

9.  State  V.  Carver,  49  Me.  588,  77 
Am.   Dec.   275. 

10.  Ex  parte  Hartman,  44  Cal.  32; 
Hill  r.  Nelms,  122  Ga.  572,  50  S.  E. 
344  (it  does  not  prohibit  the  filing  of  a 

valid  indictment). 

11.  Phillips  v,  People,  88  111..  160. 
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other  counts  depends  upon  whether  the  error  which  is  found  to 
have  been  committed  necessarily  prejudices  the  defendant  upon  his 
trial  upon  the  o1  her  counts.18 

II.  POWER  TO  ARREST. —  A  court  of  common  law  jurisdiction 
has  the  inherent  righl  to  arrest   its  jud)  and  where  ground 
exists,  may  i                this  righl    on                   motion.14     This  po 
however,  has  in  some  of  the  states  been  restricted  by  statute  in  both 
civil  and  criminal 

III.  AVAILABLE  GROUNDS.  —  RULES  GENERALLY  APPLI- 
CABLE. —  A.  Grounds  .Mi  st  Appeab  on  the  Record.  —  In  order  to  be 
available  as  ground  for  arresting  judgment,  both  in  civil  and  criminal 
cases,  the  error  musl  be  apparenl  on  the  face  of  the  record  itself, 


12.  United  States  v.  Tubl 

356,  granting  :i  unv  tri  ertain 

counts  because  the  evidence  intro 
under  the  counts  as  to  \\  hich  jud 
u.-is  arrested   prejudiced   the  defendant 
upon  liis  trial  upon  the  former  counts. 

13.  Minn.  —  Wentwortb  v.  Went- 
worth,  2  .Minn.  238.  N.  T.  — Bayard 
v.  Malcolm,  2  Johns.  550,  3  Am.  Dec. 
450.  Pa.  —  Catherwood  v.  Conn,  2  Pa. 
341. 

14.  Bright    v.    Si  ite,    90    End. 
Short  v.  State,  ''<  I   End.  376. 

15.  In  Maine,  by   R.  S.,  c.   115, 

it  is  enacted  that  "no  motion  in  arrest 
of  judgment   shall   be  sustained   in   the 
supreme  judicial  court  or  district  court 
in   any   civil   action."   Stetson    v,    i 
inna,  44  Me.  29. 

16.  Civil  Cases.  —  U.  S.  —  Bond  v. 
Dustin,  112  U.  S.  604,  5  Sup.  Ct.  296, 
28  L.  ed.  835;  Burrows  v.  Niblai 
Fed.  Ill,  28  C.  C.  A.  130.  Ala.  — Tay- 
lor v.  Corley,  113  Ala.  580,  21  So.  404; 
Parker's  Admr.  v.  Abrams,  50  Ala.  35. 
Ark.  — Crow  v.  State,  23  Ark.  684;  Pope 
17.  Latham,  1  Ark.  66,  77.  Fla.  —  Jor- 
dan ».  State,  22  Fla.  528;  Ruling  V. 
Florida  Sav.  Bank,  19  Fla.  695;  Hyer  17. 
Vaughn,  18  Fla.  647;  Sedgwick  v.  Daw- 
kins,  18  Fla.  335.  Ga.  — Liffler  v.  Union 
Compress  Co.,  126  Ga.  662,  55  S.  E.  927, 
s.  c.  121  Ga.  40,  48  S.  E.  710;  Mayor, 
etc.  v.  Calhoun,  103  Ga.  675,  30  S.  E. 
434;  Sanner  v.  Sayne,  78  Ga.  467,  3 
S.  E.  651;  Kountree  v.  Lathrop,  69  Ga. 
539;  London  v.  Coleman,  62  Ga.  146; 
Garner  v.  State,  42  Ga.  203;  Hammond 
v.  Candler,  22  Ga.  281;  Collins  v.  Hutch- 
ins,  21  Ga.  270;  Brown  v.  Lee,  21  Ga. 
159;  Brown  v.  Perry,  21  Ga.  159;  Eaney 
v.  McEae,  14  Ga.  589,  60  Am.  Dec.  660. 
111.  — Comrs.  Fountain  Head  Drain.  Dist. 
v.  Wright,  228  111.  208,  81  N.  E.  849; 
Danley  v.  Hibbard,  222  111.  88,  78  N.  E. 

vol.  n 


v.    Pinker- 

L7    II.  61,  81,  75  N.   B.    127. 
Boor  v.  Lowrey,   103   End.  468,  3   \.   E. 
151,    53     Am.     Rep.    519;     Balliett     v. 
Humphreys,  78  End.  388;  Paul  v.  Ward, 
21    Ei  i.   211;    Ca    •   v.   State,  5    End.    1; 

eld  <;.  &  M.  Co.  r.  Abernathy, 
8   End.   App.   73,  35    N.  La. — 

p.    Bouline,    107    La.    454,   i 
B85;   Sti  !••  v.  Chevis,   is  La. 

19  So.  557;  Stal  I  La.  Ann. 

on,   15  1  a. 
Ann.   is.-,-,   State  v.  s«..,  ift,   1  I   La.  Ann. 
827.     Md.  — Vonderhi 
Amrhine,    98     Md.     106,    56    At: 
Mass.  —  Sawyer    v. 

170,    11    N.    I!.    711;    I  I    r.   Whit- 

.  2   Allen   230.     Miss.  —  Frank    (a 

v.   State,   39   Miss.    705.     Mo. — 

McCarty   v.   O'Bryan,    L37   Mo    584,   38 

S.    W.   456;    Cox    r. 

Brown     V.     Hannibal     &     St.     Jo.     R. 
98;    Brown    v.    St.    Louis 

6  S.  l\  R.  Co  .  69  Mo.  A]  p.  118;  White 
p.  Caldwell,  17  Mo.  App.  691.     N.  H.— 

[y  17.  Emerson,  23  N.  H.  555. 
N.  J.  — Powe  17.  State,  48  N.  J.  L.  34, 
2  Atl.  662.  N.  Y.  —  Lee  V.  Brown,  5 
Wend.  221;  Livingston  r.  Rogers,  1 
Caines  583.  N.  C.  —  State  17.  Douglass, 
63  N.  C.  500.  Ohio.  — Challen  v.  Cin- 
cinnati, 40  Ohio  St.  113.  Pa.  — Dela- 
ware Div.  Canal  Co.  v.  Com.,  60  Pa. 
367,  100  Am.  Dec.  570;  Com.  v.  Wickett, 

20  Pa.    Super.    Ct.    350;    Com.   v.    Duff, 

7  Pa.  Super.  Ct.  415;  Ward  v.  Lake- 
side E.  Co.,  20  Pa.  Co.  Ct.  494.  E.  I.— 
Bull  v.  Mathews,  20  R.  I.  100,  37  Atl. 
536.  S.  C.  —  Evan  v.  Copes,  11  Eich. 
217;  Burnett  I?.  Ballund,  2  Nott  &  McC. 
435;  State  v.  Hey  ward,  2  Nott  &  McC. 
312,  10  Am.  Dec.  604;  State  v.  Gouda- 
lock,  1  Brev.  47.  Tenn. — Pelican  Assur. 
Co.  v.  American  Feed  &  Groc.  Co.,  126 
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S.  W.  1085;  Allen  v.  Word,  6  Humph. 
284.  Tex.  —  Moore  V.  Cross,  87  Tex. 
557,  29  S.  W.  1051;  Veal  v.  Fortson,  57 
Tex.  4^J;  Salinas  V.  Wright,  11  Tex. 
572;  Sanj  er  v.  Ker,  1  Tex.  Civ.  Cas. 
§  1083.  Vt.  —  Morgan  v.  Hendrick,  80 
67  Atl.  702;  Montpelier  & 
Wells  River  R.  Co.  r.  Macchi,  74 
Vt  403,  52  Atl.  900;  Trow  V.  Thomas, 
7()  Vt.  580,  41  Atl.  652;  State  V.  Kib- 
ling,  63  Vt.  636,  22  Atl.  613;  Walker 
rgeant,  11  Vt.  327.  Va.— Virginia 
&  Tenn.  C.  &  I.  Co.  v.  Fields,  94  Va. 
102,  26  S.  !■:.  426;  Cray  V.  Com.,  92 
Va.  772.  22  S.  E.  858;  Com.  v.  Stephen, 
4  Leigh  679;  Com.  v.  Watts,  4  Leigh 
W.  Va.  — Hughes  r.  Prum,  41  W. 
Va.  445,  2::  S.   Bi  I 

Same  as  Motion  for  New  Trial.  —  In 
Connecticut   motions   in  arrest  of  judg- 
ment for  causes   Dot   apparent   of   rec- 
ord are  only  applications  for  new  trials, 
and   are    -o  called  and  so   treated   else- 
where.    When    such    motions   prevail,   a 
,    facias  de  novo  is  awarded.     The 
same  principles  apply  to  these  different 
modes     of     applying     for     new     trials. 
Quinebaug  Bank   V.   Leavens,   20   Conn. 
I  lee.    272. 
Applies  to  Justices'   Courts. — McGill 
v.  Bothgeb,  45  111.  App.  511. 

Amendment  of  Pleading.  —  A  motion 
in   arrest   of   judgment    on    the    ground 
that    the    complaint   had   been   ch 
in    a    material    part     without     lea 
court  after  the  judgment  was  re 
by  the  supreme  court  is  properly  over- 
ruled   when    it    is    not    shown    when    or 
by   whom   the   alteration   was   made,   or 
at   what    time    the    alteration    was    dis- 
covered.      Hatfield     V.    CummingS,     152 
Ind.  537,  53  N.  E.  761. 

Infancy  of  Defendant.  —  Under  Indi- 
ana Practice  Act  a  motion  in  arrest  on 
the  ground  that  the  defendant 
minor  under  21  years  of  age  and  that 
no  guardian  ad  litem  nor  guardian  m 
fact  had  been  appointed  for  him,  nor 
that  any  had  appeared  for  him  in  his 
defense  in  the  action,  is  properly  over- 
ruled, as  the  cause  assigned  did  not 
appear  in  any  of  the  pleadings.  Rawles 
v.  State  ex  rel.  Ford,  56  Ind.  433. 

Effect  of  Waiver.  —  On  motion  in  ar- 
rest of  judgment  the  whole  record  is 
before  the  court,  and  if  a  defect  in  a 
petition  is  waived  of  record  by  the  de- 
fendant, the  judgment  should  not  be 
arrested  for  such  defect.  Auld  V. 
Butcher,  2  Kan.  130. 


Correcting   Errors   on  Record.  —  The 

trial  court  has  the  undoubted  power, 
on  motion  in  arrest,  to  correct  any  er- 
ror based  upon  its  interpretation  of  the 
law  as  applied  to  the  record  proper. 
Reed  v.   Nicholson,  93  Mo.   App.   29. 

Must  Be  the  Record  Before  the  Court. 
A  matter  of  record  to  be  available  on 
motion  in  arrest  must  be  the  record  be- 
fore the  court,  and  not  some  other  rec- 
ord. Peachy  v.  Harrison,  1  Salk.  77, 
91  Eng.  Reprint  73.  See  also  Bozeman 
V.  Shaw,  37  Ark.  160;  Union  Compress 
Co.  v.  Leffler,  122  Ca.  640,  50  S.  E. 
4S3. 


Criminal    Cases.  —  U.    S.  —  Demolli 
V.     United     States,     144    Fed.     363,     75 
C.    C.    A.    365,    6    L.    R.    A.     (N.    S.) 
424;    United    States    v.    Holt,    168    Fed. 
141;     United     States     v.     Marrin,     159 
Fed.   7C7;    United   States   v.   McKnight, 
L12    Fed.    982;    United    States   v.   Barn- 
hart,    17    Fed.    579;    United     States     V. 
Kilpatrick,  16  Fed.  765;   United  States 
r.  Hammond,  1  Cranch  C.  C.  15,  26  Fed. 
('as.  No.   15,293.     Ala. — Harris  v.  State, 
153  Ala.  19,  49  So.  458;  Curry  v.  State, 
120    Ala.    366,    25    So.    237;    Thomas   v. 
State,   94   Ala.   74,   10  So.  432;   Walket 
V.   State,   91   Ala.   76,   9   So.   87;    Coopel 
8  Ala.  107,  7  So.  47;  Holley 
r.   State,   75   Ala.    14;    Sparks  v.   State, 
59    Ala.    82;    Brown    v.    State,    52    Ala. 
345;   Blount  V.  State,  49  Ala.  381;  Mor- 
gan    V.     State,    48   Ala.   65;    Russell    V. 
State,    33    Ala.    306.     Ark.  — McCoy   V. 
State,  46  Ark.  141;  Atkins  v.  State,  16 
Ark.  568.     Cal.  —  People  V.  Chaves,  122 
Cal.   134,   54  Pac.  596;   People  V.  Gard- 
ner, 98  Cal.   127,  32  Pac.  880.     Fla.— 
Henderson  v.  State,  55  Fla.  36,  46  So. 
151   (conditional  pardon  not  considered 
on    motion) ;    Harris    v.    State,    53    Fla. 
37,   43   So.   311;    Freeman   17.   State,   50 
Fla.   38,   39   So'.    785;    Golding   v.   State, 
31  Fla.  262,  12  So.  525;  Smith  v.  State, 
29    Fla.    408,    10    So.    894;    McClerkin 
v.   State,  20  Fla.   879;   Dixon  v.  State, 
13  Fla.  631.     Ga. —  Regopoulas  v.  State, 
115   Ga.   232,   41   S.   E.   619;    Herron    v. 
State,    93  Ga.  554,  19  S.  E.  243;   Rein- 
hart  V.  State,  29   Ga.   522;   Williams  v. 
State,   4    Ga.    App.    853,   62   S.   E.    525; 
Sessions    v.    State,    3    Ga.    App.    13,    59 
S    E    196;   State  V.   Allen,   Charlt.  518. 
111.  — People  v.  Depew,  237  111.  574,  86 
N     E.    1090:    Gillespie    v.    People,    176 
Ili    238,  52  N.  E.  250.     Did.  —  Clare  v. 
State,  68  Ind.  17;  Eastman  v.  State,  54 
Ind.  441;  Case  v.  State,  5  Ind.  1.    La. 
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relate  to  matter  which  ought  pjroperly   to  appear  on   the  record.1' 

Entire  Record  Before  the  Court.  — Upon   a   motion    in   arresl    <>!'  judg- 
ment the  whole  record  is  brought  under  i  i;it  may 


State   v.  Shepherd,  123  La.  581, 

201;    State    v.    Ryan,    L22    La.    L095,   -is 

In  re  Summerlin,  1 16  I 
40  So.   792;   State   ».   Malon(  v.    l  LS    La. 
498,    39    So.    539;    Stat.  ,    113 

La.    206,   36   So.    940;    State    r.    I 
111  La.  170,  35  So.  501;  State  v.  Kline, 
109     La.    603,    33     So.     61S;     State     V. 
Colomb,  108  L.  ;  State 

v.  Smith,  104  La.  464,  22  So 
v.   Washington,   104   La.  443,  29  So.  55, 
81   Am.  St.    Rep.    l  I?.    Evans, 

104    La.    343,    29     So.     112; 
White,   52   La.    Ann.    20G,    26    So.    849; 
State   v.   Powell,  45   La.   Ann.    694,    L2 
So.   757;   State    v.   Casey,    II    La.   Ann. 
969,  11  So.  9   La. 

Ann.  1005,  3  So.  284;  State  v.   Roland, 
38  La.  Ann.   18;   State   v.   Chandler,   36 
La.   Ann.   177;    State    v.    Miller, 
Ann.  158;  state  v.  Thomas,  35  La.  Ann. 
24    (defendant    being    m  luring 

argument  of  motion  for  new  trial  no 
ground);  State  v.  Nunez,  26  La. 
605;  State  V.  Hardin,  25  La.  Ann. 
State  v.  Addison,  15  La.  Ann.  185; 
State  v.  Nolan,  8  Rob.  513.  Me. - 
v.  Smith,  99  Me.  164,  58  Atl.  779; 
State  v.  Henry,  9S  Me.  561,  57  Atl. 
State  v.  Murphy,  72  Me. 
Carver,  49  Me.  588,  77  Am.  Dec.  275; 
State  v.  Bangor,  38  Me.  592.  Md. — 
i  v.  State,  63  Md.  207.  Mass. — 
Com.  v.  Brown,  150  Mass.  334,  23  N. 
E.  98;  Com.  V.  Donahue,  126  Mass.  .11; 
Com.  v.  Drew,  4  Mass.  391.  Minn.  — 
State  v.  Conway,  23  Minn.  291.  Miss. 
Green  v.  State,  2S  Miss.  687;  Howard 
v.  State,  13  Smed.  &  M.  2(51;  Co- 
State,  8  Smed.  &  M.  573.  Mo.  — State 
v.  Pritchett,  219  Mo.  696,  119  S.  W. 
386;  State  v.  Gamma,  215  Mo.  100,  114 
S.  W.  619;  State  V.  Brannan,  206  Mo. 
636,  105  S.  W.  602;  State  v.  Brown, 
181  Mo.  192,  79  S.  W.  1111;  State  v. 
Lucas,  94  Mo.  App.  117,  67  S.  W.  971; 
State  v.  Quinn,  94  Mo.  App.  59,  67 
S.  W.  974,  affirmed  170  Mo.  176,  70  S. 
W.  1117;  State  v.  Patton,  94  Mo.  App. 
32,  67  S.  W.  970;  State  v.  Wilson,  66 
Mo.  App.  540.  N.  J.  — Powe  v.  State, 
48  N.  J.  L.  34,  2  Atl.  662.  N.  Y.— 
People  v.  Kelly,  94  N.  Y.  526;  People 
V.  Allen,  43  N.  Y.  28  (and  which  after 
judgment  may  be  reviewed  upon  writ 
of  error) ;  Jacobowsky  v,  People,  6  Hun 
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N.   O.  —  State   v.  :   :»    \ 

'8,    W   8.  ,-.    Davia 

164;     State 
v.  w  ii  on,  l _' l 

v.   Purr,   L21  -   s.   B. 

C.  752    11 

S.    E.    370,    B    L.    B.    A.    259;    State    v. 

Harrison,  104  N.  C.  728,   10  S.   E.   131; 

Slate    v.  8] 

Dough  Ohio.— 1|. 

king  v.  State,  1  Ohio  Dec.   I II,  L0 

Law  J.  66.     Okla.  —  Simmons  v.  Terri- 

1 1   ( ,!  la.  I  ac.  787.     Pa.— 

.  Zayrook,  30  Pa.  Super.  Ct.  ill; 

Com.    v.  A  .i    Pa.    Co.    ft     5. 

E-  I.  «  '  T.ri.  a,    18    R.    I.    105 

'•  910.     S.  C.  .  Stephens. 

11    s.    C.    319;    State    p.    Heyward,    2 

Nott    &    McC    312,    10    Am.    Dec.    604; 

,  1  Bn        Ll  9,    2   Am. 

1     Bailey 

tate  r.  S(  ley  270.    Tenri. 

Calmer  v.  State,   lis  s.  W.   1022;   King 

a.   617,   20   s.   v.. 

N  erg.    128.     Tex.  — 

'•.    Vahl,  779;    Peter    v. 

62.    Va.  —  Gray  v.  Com., 

92     Va.    772,    22    S.    lv    858;    Jones    v. 

I,    !-'  s.   k.  226;    Morris 

Vt.  — St- 

7,   79    \  i.    306,   65    Atl.    7s:    state 

79   Vt.  272,  64  Atl.   1129.     W. 

Va.  — State    V.   Martin,   38   W.    Va.  568, 

E.  7  IS.    Wis.  — Barnard  v.  State, 

I   X.   W.    1058.     Wyo.— 

.     17     Wyo.     106,    96 

Pac.   525;    Territory    r.    Pierce,    1   Wyo. 

1GS. 

The  face  of  the  record,  in  a  criminal 
case,  does  not  merely  mean  the 
of  the  indictment,  but  includes  errors 
in  any  other  part  of  the  record.  State 
ines,  51  La.  Ann.  731,  25  So.  372, 
44  L.  E.  A.  837. 

17.  U.  S.— United  States  v.  Kilpat- 
riek,  16  Fed.  7G5.  111.  —  Comrs.  Foun- 
tain Head  Drain.  Dist.  V.  Wright,  22S 
111.  2082  81  N.  E.  849.  N.  C.  —  State 
v.  Sheppard,  97  N.  C.  401,  1  S.  E. 
879;  State  v.  Douglass,  63  N.  C.  500; 
State  v.  Eoberts,  19  N.  C.  540.  R.  I.  — 
State  v.  O'Brien,  18  E.  I.  105,  25  Ati. 
910. 

18.  Keller  v,  Stevens,  66  Md.  132.  6 
Atl.  533. 
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amend  the  record  before  deciding  the  motion.19    Matters  outside  the 
:d  will  not  be  considered,-'-1  nor  can  evidence  be  introduced  to 
support  the  application.21 

What  Is  the  Eecord.  —  The  record  consists  not  only  of  what  is  writ- 
ten on  the  record  book  and  authenticated  by  the  judge,  but  also  all 
indictment  pleadings  and  papers  referred  to  by  the  record  book  and 
thereby  made  part  of  the  record,22  and  the  motion  itself  is  a  part  of 
the  record.23     The  evidence  given  on  the  trial  is  not  part  of  the  rec- 


19.  State  v.  Smith,  99  Me.  1G4,  58 
Atl.  779;  State  v.  Vest,  21   W.  Va.  796. 

i,  as  to  error  in  not  granting  mo- 
tion to  amend  the  record  and  to  delay 
judgment  until  amendment  of  record, 
State  r.  Harrison,  104  N.  C.  723,  10  S. 
E    131. 

20.  U.  S.  —  United  States  r.  Barn- 
hart,  17  Fed.  579,  an  admission  on  the 
trial  not  considered  unless  appearing  in 
the  record.  Md. —  Byers  V.  State,  63 
Md.    207.     Mass.  —  Com.    r.    Brown.    150 

\.  B.  98.  Moat. —  State 
C.  Tullv,  31  Mont.  365,  78  Pac.  760. 
N.  Y.  — People   v.  Kelly,  '.'1   N.   '. 

Service  of  Declaration  No  Ground. — 
Whether    or    not    the    d<  •    were 

served  with  copies  of  the  declaration, 
nsic,  the  record  can- 
not bi  on  motion  in  ar- 
rest, that  only  applying  to  matters  or 
defects  appearing  on  the  face  of  the 
record.    Lonev  v.  Bailey,  43  Md.  10. 

Bill  of  Exceptions  Not  Alone  Con- 
sidered on  Motion.  —  In  acting  on  a 
motion  in  arrest  the  court  is  not  to 
look  to  the  bill  of  exceptions  or  out  of 
the  other  proceedings  in  the  cause  as 
exhibited  by  the  record,  in  forming  its 
presumption  of  the  proof  which  was 
submitted  to  the  jurv.  Baden  r.  State, 
1  Gill  (Md.)    I 

Ruling  on  Motion  To  Dismiss  Not 
Available.  —  A  motion  in  arrest  does 
not  reach  anv  matter  of  exception. 
Elsenrath  V.  Kallmeyer,  61  Mo.  App. 
430. 

No  Substitute  for  Motion  for  New 
Trial.  —  A  motion  in  arrest  of  judg- 
ment does  not  pe-form  the  office  of 
calling  attention  te  rulings  which  con- 
stitute matters  of  exception.  It  cannot 
he  used  as  a  substitute  for  a  motion 
for  a  new  trial.  It  reaches  only  the 
defects  which  are  apparent  on  the  face 
of  the  record  proper  and  does  not  reach 
such  as  require  to  be  brought  to  the 
notice  of  the  court  by  proof  aliunde 
TVhite  v,  Caldwell,  17  Mo1.  App.  691, 


Matter  Reviewable  on  Motion.  —  A 
motion  in  arrest  of  judgment  brings 
up  for  review  the  regularity  and  suffi- 
ciency of  the  pleadings.  Terry  v. 
Bright,  4  Md.  430. 

Affidavits  Not  of  Record  Not  Avail- 
able. —  A  motion  in  arrest  of  judgment, 
referring  to  affidavits  not  of  record, 
and  charging  no  error  in  the  record, 
cannot  prevail.  State  r.  Malone,  37 
La.  Ann.  266. 

Failure  To  Observe  Statutory  Pro- 
vision. —  In  Missouri  the  statute  re- 
quires a  preliminary  examination  prior 
to  the  filing  of  an  information.  The 
failure  to  do  so  is,  however,  a  mere 
irregularity  and  does  not  bar  the  find- 
!'  an  indictment,  and  the  point  is 
waived  if  not  made  at  the  trial  and 
of  no  avail  on  motion  to  arrest.  It 
goes  "not  to  the  merits  of  the  trial 
but  the  regularity  of  the  previous  pro- 
ceedings." State  v.  Pritchett,  219  Mo. 
696,    119    S.    W.    386. 

21.  La.  —  State  r.  Summerlin,  116 
La.  449,  40  So.  592;  State "  v.  Kline, 
109  La.  603,  33  So.  618;  State  v.  Wash- 
ington, 104  La.  443,  29  So.  55,  81  Am. 
St.  Rep.  141;  State  V.  Roland,  38  La. 
Ann.  18.  Mo.  —  State  V.  Lucas,  94  Mo. 
\pp.  117,  67  S.  W.  971;  State  V.  Quinn, 
C4  Mo.  App.  59,  67  S.  W.  974,  affirmed, 
170  Mo.  176,  70  S.  W.  117;  State  r. 
Patton,  94  Mo.  App.  32,  67  S.  W.  970. 

Proof  Aliunde  Not  Permitted.  —  A 
judgment  can  be  arrested  only  for  er- 
rors or  defects  apparent  on  the  record, 
but  not  for  such  as  require  to  be 
brought  to  the  notice  of  the  court  by 
proof  aliunde.  And  when  a  transcript 
of  record  as  duly  certified  is  perfect, 
the  court  will  not  inquire  on  motion 
in  arrest  how  it  became  so.  State  t'. 
George,  30  N.  C.  324,  49  Am.  Dec.  392. 

22.  State  v.  Vest,  21  W.  Va.  796. 
S3,     Daniels  v.  Denver,  2  Colo.  669. 
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ord  for  this  pui  tior  will  the  of  the  evidi 

knowledge  derived  Erom  the  evii  1  on  a  motion  in 

arrest  of  judj 

1'..   !  )i  i| ,  1 1\  i;  r  [f  the  re 

matter27  thai  is  not  amendable,  judgment  will  be  .••■ 
instance  matter  thai   affects  the  jurisdi< 

record  in  a  criminal  prosecution  <>n  appeal  fail  .•  an  indict- 

ment,   affidavit    or    information,    <>r    any    pi  iding    <>r 

paper   <>t'    any    kind    upon    which    to  ;i    criminal    prosecution, 


21.     Civil    Cases.  —  U.    B.  —  Bond    P. 
Duatin,   1 L2   U.  S.  604,  5  Sup.  I  I 
28  L.  ed.  835;    Bui  i 
Fed.    Ml.   28   0.   C.    \.    L30.      Conn.— 

!i   P.  Town   of   \i.i  u  ich,   Kirl.y    1  I". 

Ga.  —  Hammond     v.     <  Ian  Her, 

281.     111.  —  Comrs.      Fountain 

Drain.    Diet,    p.    Wright, 

B]    S.    E.   s|m;    Danby   p.    Flibbard,   222 

III.   88,    78    \.  Mo.  —  \Y, 

Caldwell,    17    Mo.    App.   691.     N.   J.    - 

Powe  p.  State,  48   .\.  J.    L. 

662.     Ohio.  —  Challen   P.  Cincinn 

Ohio  St.   i  L3.     Pa.       v.  ard     .  L 

R.   Co.,   20    Pa.    Co.    Ct.    494.     Tcnn.  - 

Pelican  Asaur.  Co.  p.  A.meri   an  1 

Groc.    Co.,    120    S.     \V.     L085.      Tex. - 

Mooro   p.  <  s.   \V. 

1051.      Vt. —  Morgan    p.    Hendri( 

Vt.    284,    67    Atl.    702;     Montpelier    & 

Wells  R.  R.  Co.  P.   Macchi,  74  VI 

52    Atl.    960;    Trow    V.    Thomas,    7"    Vt. 

580,  41  Atl.  652. 

Criminal  Cases.  —  U.   S.  —  Demolli    P. 
United   States,   1  it    Fed.  363,   7:.  i      C 
A.  365,  6  L.  R.  A.  (N.  S.)   424;    0 
States  r.  Marrin,  159  Fed.  71  7.    D.  C.  — 
Pfieffer  v.  United   States,  31    App. 
109.      Ga.  —  Sessions     p.  3    Ga. 

App.  13,  59  S.  E.  196.  Mo.  — State  v. 
Gamma,  215  Mo.  100,  114  S.  W.  619; 
State  v.  Wilson,  66  Mo.  App.  540.  Pa. 
Com.  r.  Kammerdiner,  165  Pa.  222,  30 
Atl.  929;  Com.  v.  Armstrong,  4  Pa.  Co. 
Ct.  5.  Wyo.  —  Territory  p.  Tierce,  1 
Wyo.   168. 

25.  Watson  v.  State,  116  Ga.  607, 
43  S.  E.  32,  21  L.  R.  A.  (N.  S.)  1; 
Com.  v.   Gurley,  45  Pa.  392. 

26.  State  v.  Eaves,  106  N.  C.  752, 
11  S.  E.  370,  8  L.  E.  A.   259. 

Pendency  of  Habeas  Corpus.  —  That 
an  indictment  for  murder  was  found 
against  a  defendant  during  the  pen- 
dency of  habeas  corpus  proceedings 
gives  no  ground  for  arresting  the  judg- 

vol  n 


Atl.    7 

Bucks  l.   l'Il*. 

,  18  N. 

I 

in-. 
Failure    of    Jurors'     Names    To    Ap- 

ors  render- 
. 
althoB 

■ 

.  Murphj  . 

is  pari  of  the  record.    8j  ence  p. 

28.  Fla.       Ilnling    p.    Florida 
Bank,    19  ]  «     . 

p.   Onion  -i  Co., 

X.   Y.  -Liv- 
-   p.   Bog 
Loss  of  indictment  of  which  there  is 
no  record   prevents  a   trial.     If   Li 
been  reci  rded  the  trial  could 
had    on    a  Buckmr    p. 

■    210,  212. 

29.  Com.    P.   Fay,    151    Mass.  380,   24 
X.  B.  201;  Com.  p.  Galligan,  113  I 
203. 

Place  of  Holding  Court.  —  The  fail- 
ure of  the  record  to  show  where  the 
court  was  held,  or  anything  from  which 
it  may  be  concluded  that  it  was  held 
at  the  place  prescriln  d  by  law, 
cause  judgment  to  be  arrested. 
v.  State,  64  Miss.  845,  2  So.  256. 

Under  the  Maine  statute  judgment 
will  not  be  arrested  in  a  civil  case  on 
any  ground,  the  lack  of  jurisdiction 
.not  excepted.  Stetson  t*.  Corinna,  44 
Me.  29. 
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judgment    will    be    reversed   and    the    motion   in   arrest    sustained.30 
r  Common  Law.  —  Arrest  of  judgment  was  granted  at 
mon  law   where  it  appeared  that  notwithstanding  the  issue  of 
u  as  regularly  decided,  the  complaint  was  either  not  actionable 
in  itself,  or  not  made  with  sufficient  precision  and  accuracy.31     It 
•  from  intrinsic  causes  appearing  upon  the  face  of  the  record.32 
us  moved  in  arrest  of  judgment  were  required  to  be  more 
and  materia]  than  on  demurrer,  and  many  inaccuracies  and 
omissions  which  would  have  been  fatal  on  demurrer  were  cured  by 
■  milt    verdict.88     But  if  what  was  omitted  was  essential  to 
od  or  defense,  and  not  merely  a  defect  in  the  form  of  the  al- 
ien, such  defect  was  not  cured  by  the  verdict,  and  judgment 
1  be  arrested.84 
I).    Rule    ix    Civil  Cases.  —  1.    In  General.  —  In   civil  actions   the 
ml  rule  now  is  not  to  arrest  judgment  for  any  cause  other  than 
urisdiction.86 
2.  Action  Prematurely  Brought.  —  The  bringing  of  an  action  be- 
the  cause  of  action  accrues,  when  apparent  from  the  record,  will 
dgmenl  to  be  arrested. 


30.  r.nckner    r.    State,    56    Ind.    208, 

31.  3    Bl.    Comm.    387;    Roscorla    v. 

14,   2    G.    &   D.   508, 
I,    il    I,.    .!.   Q.    B.    21  I.  43   E. 
C.  I. 

33. 

34.  Gould     PL     156;     3     Bl. 

35.  rn   v.  Wright,  11  Pet.  C. 

L69;    Metro- 

v.    A. lam-    Eh« 

\v.  ioi. 

In  Massachusetts,   "by  the  Pub.  St. 

c.    167,    |  82    (B.  v.    L.,    e.    173,    §118), 

that   a   'judgment   shall 

a  ise  existing  be- 

the  verdict,  unless  such  cause  af- 

ion   of  the   court.'  ' 

Hol.omb,    182    Mass.    360,    65 

In  Tennessee  the  Act  of  1S52,  c.  152, 

res    that    the    supreme    court 

arrest  a  judgment,  "for  any 

r    imperfections    in    matters   of 

which   by   law,   previous  to   the 

amendmei  •  Indent  cause   in  ar- 

was   furthermore   held   to    ap- 

to    all    cases    from    the    time    the 

went    into    effect,    though    the 

have  been  instituted  before 

tatnte  was  enacted.     Corn  V.  Braz- 

Bwan     (Tenn.)     273. 

Court  of  Limited  Jurisdiction.  —  The 

being    of   limited   jurisdiction,    it 


ought  to  appear  on  the  record  that 
the  actions  which  come  before  them 
and  the  cause  of  action  are  within 
its  jurisdiction;  this  not  being  shown, 
motion  in  arrest  of  judgment  will  be 
sustained.  Strong  r.  Avery,  1  Root 
(Conn.)  259.  See,  however,  Sanger  v. 
Ker,  1  Tex.  Civ.  Cas.,  §  1083. 

In  Maine  arrest  of  judgment  in  civil 
actions  has  been  abolished  by  stat- 
ute. Barrett  V.  Black,  56  Me.  498,  96 
Am.  Dec.  497;  Stetson  r.  Corinna,  44 
Me.  29. 

36.  Pierson  r.  Independent  School 
Dist.,  106  Iowa  695,  77  N.  W.  494;  Bell 
r.    Bullion,    2    Yerg.    (Tenn.)    479. 

When  Time  Not  Material.  —  When 
an  action  is  brought  in  a  form  in 
which  time  is  not  material,  and  from 
the  declaration  it  would  appear  that 
the  action  was  prematurely  brought, 
it  will  be  presumed  on  motion  in  ar- 
rest to  have  been  proven  that  the  con- 
tract was  made  at  a  prior  date  to  that 
laid,  and  that  the  time  within  which 
the  contract  was  to  be  performed  had 
expired.  Scull  V.  Higgins,  Hempst.  90, 
21  Fed.  Cas.  No.  12,570a. 

Action  Partly  Mature.  — A  judgment 
is  generally  entire  and  indivisible,  and 
when  given  for  the  amount  of  two 
notes,  one  of  which  was  due  and  the 
other  had  not  matured,  it  could  not 
be  arrested  in  part  and  held  valid  in 
part;  as  to  the  note  due  it  might  be  cor- 
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3.  Defective  Process  in  Civil  Cases.  —  "While  a  general  ap]  earanct 
will  confer  jurisdiction  over  the  person  of  a  defendant  eema 

that  a  fatal  defed  in  the  process  attached  to  a  declaration  will  • 
judgmenl  to  be  d  even  though  Buch  defect  be  cot  plead 

A  mere  irregularity  or  clerical  mistake  in  the  process,  '  or  a  di 
that  would  be  waived  by  a  party  going  to  trial  on  the  mei  that 

would  I"'  cured  by  verdict,41  are  doI  such  defects. 

E.  Rule  in  Criminal  I  1.  In  General  — By  statute  it  is 

now  the  prevailing  rule  that  judgmenl  will  not  be  arrested  unless 
it  appear,  either  thai  the  grand  jury  had  no  authority  to  inquire 
into  it  because  the  court  had  no  jurisdiction,  or  thai  the  facts  si 
do  not  constitute  an  offense.41     This  has  been  held  to  exclude  all 


rected  on  plaintiff's  motion  to  amend 
so  as  to  let  it  Btand  for  the  amount 
of  the  matured  note,  and  in  the  ab- 
sence "i'  Buch  a  mol  inn  judgment 
be  sot  aside.  Banner  ''.  Sayne,  7^  Ga, 
467,  3  s.   E.  651. 

Under  Iowa  Code,  §2164,  a  claim  for 
damages  against  a  telegraph  company 
must  In1  presented  within  60  da 
a  condition  precedent  to  recovery;  a  pe- 
tition  failing  to  allege  that  the  claim 
sued  was  bo  presented  is  a  defect  of 
which  advantage  may  be  taken  "a  mo- 
tion in  arrest.  Free  n.  Western  Onion 
Tel.  Co.,  135  Iowa  69,  L10  N.  W.   1  13. 

Necessity  of  Alleging  Demand.  — 
Where,  in  a  suit  by  the  principal 
against  his  agent  for  not  paying  over 
money  collected,  the  complaint  fail-  to 
allege  a  demand  before  suit,  and  there 
is  a  verdict  for  plaintiff,  judgment 
will  be  arrested.  Heddens  p.  Young- 
love,  46  Ind.  212.  See  also  Anderson 
V.  Leverich,  70  Iowa  741.  30  N.  W. 
39,  as  to  when  previous  demand  will 
be    implied. 

To  subject  a  party  to  damages  and 
attorney's  fees,  a  demand  for  thfe 
amount  due  and  a  refusal  to  pay  within 
the  time  required  must  be  averred,  and 
in  the  absence  of  a  distinct  averment 
to  that  effect  judgment  will  be  arrested 
as  to  these  items,  and  if  the  proper  mo- 
tion be  made  the  whole  judgment  will 
be  arrested.  Lester  v.  Piedmont  Ins. 
Co.,  55   Ga.  475. 

Cause  of  Action  Apparently  Mature. 
A  motion  in  arrest  of  judgment  reaches 
only  a  defect  in  the  record  proper,  and 
such  defect  must  appear  on  the  face 
of  the  record;  if  it  does  not  so  ap- 
pear, evidence  of  a  fact  dehors  the 
record  cannot  support  a  motion,  and 
when,   for   aught    that    appears    on   the 
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record,  a  cause  of  action  had  matured 

when  suit   was  begun,   judgment    will  not 

be    arrested.      BacOannon     v.     Miller's 
■       ,     171     Mo.     11.",,    71    S.    \V. 
I   Am.  St.   Bep. 

37.  Bee   the  title   "Appearances." 

38.  Ilartrid'je    r.    M<- 1  i.iniel,    2 

:   ■  ■  odanl    con  1 1 
judgment. 

In  an  aetion  on  a  bond  given  on  an 
attachment,  the  defendant  in  that 
aetion  may  interpose  in  arrest  of  . judg- 
ment   defects    in    the   affidavit    on    which 

the    attachment    was    issued.      Neal    P. 
Gordon,  60  Ga.   il_\     See  also  Paul  v. 

Ward.  2]    End.   I'll. 

39.  McGoe      •".      Barber,      14      Pick. 
.      812;      Gilberl      r.      Nantucket 

1 1 7 . 

Defect  Cured  by  Amendment.  —  A 
defect  in  the  process,  which  may  be  re- 
moved  by  amendment,  will  not  be  suffi- 
cient to  ;irre-t  judgment  where  leave 
to  amend  lias  been  requested  and  been 
allowed.  Duffv  r.  Averitt,  27  N.  C. 
45". 

40.  Brannon  V.  Central  Bank,  18 
Ga.  361;  Foot,  Exr.  r.  Knowles,  4  Mete. 
(Mass.)    386. 

Defect  Cured  by  Answer.  —  A  de- 
fendant after  he  has  answered  can- 
not on  motion  in  arrest  of  judgment 
set  up  informality  in  the  service  of 
the  writ.  Gilbert  v.  Nantucket  Bank, 
5   Mass.   97. 

Omission  of  Seal.  —  The  want  of  a 
seal  to  a  writ  cannot  be  set  up  in 
arrest  of  judgment  after  trial  by  jury. 
Smith  r.  Cleveland,  6  Mete.  (Mass*.) 
332. 

41.  Dudley  r.  Carmolt,  5  N.  C.  339. 

42.  Alaska.  —  United  States  v.  Rich- 
ard, 1   Alaska   613.     Ind.  —  Shoffner  v. 
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grounds  other  than  those  enumerated  in  the  statute  «    If  it  appear 
from  the  record  that  the  court  is  without  jurisdiction  of  the  sub  e" 
or  that  the  was  not  committed  ^^  ^  ^_ 

I  This  applies  as  well  also  to  a  de- 
fault. Com  v.  Swain,  160  Mass.  354, 
35    N.   E.   b(J2.  ' 


rnd.   519;    Stout   v.   State,  90 
1;    Bright    v.   The  io   Ind. 

'.    State,    63    Ind     327- 
Miller   v.  State,   69  Ind.  284;   Ej 

End.    4  11;     Mieru-ood    v. 

tnd.   App.  260,    17    X.   E.  936. 

Kan-  ol,   34   Kan.   617 

ity  of  En  Hauss- 

App.  717,  50  Pac.  979.    Mass. 

144,   27    X. 

m.    17.    Brown,    150    Mass.    334, 

23    N  Mont. —  State    v.   Tully 

31    ..'  760;    81 

Pac.  679.    Nev. 

inor,  11  Nev.  410.     N.  Y. 

X.    V.  526;    People 

25  N.  V.  Supp.  481.     See, 

!.    X.    V.    Code    Cr.    Proc. 

N-  I>-  v.   Montgomery,  it   X.   1) 

-         .    W.    B73.      R.    I. —  State    v. 

I'.    I.    477.    68    Atl.    364, 

liction  only  ground 

tct.     Wash.  —  state    v.    Hyde, 

22    Wash.    551,    61    Pac.    719.     Wyo.  — 

McGinnis  v.  State,  17  Wvo.  106,  96  Pac. 

In  Colorado  (Mill's  Ann.  St.,  § 
no    motion    in    arrest    of    judgmenl 

v  matter  not  affect- 
ing    the     real     merits     of    the     offense 
Covington  v.  People,  36  Colo. 
1-  :.  85   Par.   E 

Indiana.  —  A  motion  "for  the  reason 

by  the  st 

titute    an    offense   against    the 

statute"   presents   no   question    for   de- 

erwoi  4  v.  State,  18  Ind.  App. 

17  X.  E.  . 

In  Kentucky  (§  276  Crim.  Code)  judg- 
ment can  only  be  arrested  when  no 
public  offense  is  charged  of  which  the 
court  had  jurisdiction.  Travis  r.  Com., 
11  7  S.  W.  S63,  16  Ky.  L. 
Rep.  253;  Com.  v.  Kane.  92  Ky.  457, 
18  S.  W.  7.  13  Ky.  L.  Rep.  655;  Tully 
r.  Com.,  11  Bush  154;  Com.  v.  Had- 
craft,  6  Bush    91. 

Under  the  Massachusetts  Statute. — 
When  the  reasons  assigned  in  the  mo- 
tion to  arrest  relate  to  the  sufficiency 
of  the  indictment  and  not  to  the  juris- 
diction of  the  court  it  is  too  late  after 
verdict.  Com.  v.  Monahan,  170  Mass. 
460,  49  X.  E.  751. 


Under  Texas  statute  motion  can  be 
based  on  no  other  groilnd  than  such 
as  would  be  good  upon  exception  to 
fn  indictment  or  information  for  a  sub- 
I  defect  therein.  Rev.  Code  Cr 
Proc.  art.  787.  Friedlander  v.  State,' 
'  lex.  App.  204. 

43.     Mont.— State  v.  Smith,  12  Mont. 

378,    30    l>a,-.    679.      N.    Y.  —  pe0p]e    v. 

Menken,    36    Hun    90.      Tex.  — Lott    v 

.   18  Tex.  App.  627;  West  v.  State, 

6  Tex.  App.  485. 

Construction   of   Statute.  —  Where   a 
statute  provides  that  judgment  will  not 
be  arrested   for  "any   of   the   folio 
causes"   construed    to   mean   "for   any 
one  of  the   following  causes;"  if  more 
"tie  exist  which  but  for  the  stat- 
ute would   be  cause  for  arrest  of  judg- 
ment, the  remedy  will  be  granted.   State 
v.  Davidson,  2   Coldw.    (Tenn.)    184. 
Pee  Part  of  Penalty.  —  The  fact  that 
to    the    prosecuting    at- 
atute  made  part  of  the 
penalty    is    not    ground.      Com.    v.    Mc- 
Kenny,  14  Gray  (Mass.)   1. 

44.  U.  S.  —  United  States  v.  Marrin, 
d.  767;  United  States  v.  Terrel, 
•St.  422,  28  Fed.  Cas.  No.  16,453; 
United  States  v.  Terrel.  1  Hempst.  411, 
28  Fed.  Cas.  No.  16,452.  111.  — Truitt 
V.  People,  88  111.  518.  Ind. —  Bright  r. 
State,  90  hid.  343;  Beams  V.  State,  23 
Ind.  Ill  (court  may  act  on  its  motion); 
Justice  v.  State,  17  Ind.  56.  Mass. — 
Com.    v.    Fay,    126    M  5.      Neb.  —   ' 

Smith  v.  State,  68  X"eb.  204,  94  N. 
W.  106,  even  though  a  plea  of  guilty 
was  entered.  R.  I.  —  State  v.  Heffer- 
man,  28  R.  I.  477,  68  Atl.  364,  when 
trial  court  had  not  original  jurisdic- 
tion. S.  C.  —  State  v.  Goudalock,  1 
Brev.  47.  Vt.  —  State  r.  Shappv,  79 
Vt.  306,  65  Atl.  78.  Va.  —  Eider  v. 
Com.,  16  Gratt.  499. 

See,  however,  State  v.  Speaks,  95 
N.  C.  689. 

Erroneous  Transfer  of  Cause.  —  An 
erroneous  transfer  of  a  cause  from  a 
court   having  exclusive   jurisdiction    of 
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tion  of  the  court,  judgmenl  will  be  arrested.4'    T  tionofj 

diction  may,  for  the  firsl  time,  be  raised  on  the  motion  in  an 

2.  Prosecution  Barred  by  Statute.-     [f  it  appear  from  th< 

the  indictmenl   thai  the  prosecution  is  barred  by  the  Btatute,  judg- 
menl will  he  arrested.47 

3.  Failure  of  Statute  To  Fix  Punishment.  —  The  failure  of  ;i  Btat- 
to  impose  ;i  penalty/    the  imposition  of  punishment   under  an 

inapplicable  section  of  the  Btatute,49  and   prosecution  under  a   void 
statute,  are  grounds  for  arresting  judgmi 

4.  Upon  Repeal  of  Statute.  -  The  repeal  of  the  Btatute  upon  which 
the  indictmenl  was  based  which  fails  to  excepl  pendinj  will 
cause  judgment  t<>  be  arrested  in  any  then  pendii 

5.  Constitutionality  of  Statute.  — The  constitutionality  of  a  stat- 
ute prescribing  the  offense  may  In-  raised  on  motion  in  arrest,5'  bu1 

tin astitutionality  of  ;i  Btatute  creating  the  county  in  which  the 

trial  was  held  cannol  he  raised  by  such  moti< 


an  offense  will  warrant  arrest  of  judg- 
ment.   Jurisdiction  cannol   be  a< 

by  consent  or  waiver.  State  ''.  Bon- 
ney,  34  Me.   223. 

45.  United   States    r.    Holt,    1'  I 
141;   Ryan   v.  Com.,  80    Va.   385. 

Failure  of  Record  To  Show  Defect. — 
When  riii  alleged  defeel  as  to  jurisdic- 
tion does  nut  appear  on  the  record, 
judgment  cannot  be  arrested  therefor. 
Territory   r.    Pierce,    1    Wyo.    168. 

46.  Conn.  —  Moultrop  ''.  Bennet,  Kir- 
by  351.    Mo.  —  Stansbury  v. 

118  Mo.  App.  427,  '.'1  S.  W.  566.  Va. 
Washington  &  New  Orleans  Tel.  Co.  v. 
Hobson,  l.">  Gratt.   L22. 

Division  of  Districts.  —  Upon  a  new 
division  of  districts  a  ease  was  tried 
in  the  wrong  district,  and  as  such 
mistake  was  apparent  on  the  tare  of 
the  record,  judgmenl  will  be  arrested 
and  venire  de  novo  ordered.  State  v. 
Goudalock,  1  Brev.  (S.  C.)  47. 

47.  Conn. —  State  v.  Gibbs,  1  Root 
171.  Fla.  —  Anderson  v.  State,  20  Fla. 
381.  Ga.  —  Hollingsworth  v.  State,  7 
Ga.  App.  16,  65  S.^E.  1077;  McLane  V. 
State,  4  Ga.  335.  La.  —  State  V.  Foley, 
113  La.  206,  36  So.  940;  State  v.  Foster, 
7  La.  Ann.  255.  Me.  —  State  r.  Hobbs, 
39  Me.  212.  Pa.  —  Com.  v.  Bunn,  1 
Leg.  Ob.  114. 

See,  however,  United  States  V.  White, 
5  Cranch  C.  C.  73,  28  Fed.  Cas.  No. 
16,676;  People  v.  Van  Sanwoord,  9  Cow. 
(N.  Y.)  655. 

Allegation  Within  Statutory  Period. 
The  time  of  the  commission  of  the  of- 
fense must  be  shown  by  the  indictment 
to  be  within  the  statute  of  limitations 
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or  judgment  will  be  arr<  ite  v. 

I,    29    In, I.    L'lL'. 

Action  for  Penalty.  —  Action  for  pen- 
alty, bar  by   Btatute   must    lie   pleadedj 
on    motion   to  arrest,     state 
i .  Thrasher,  7:»  Me.  17,  7  At  I.  si  t. 
Where  defendanl  fled  from  tin-  juris. 
1    mil  r.  Blackburn,  •"•  Pa. 
Co.  Ct    fit. 

Conviction  of  Lesser  Degree.  —  When 
a    defendanl    is   charged    with    a   crime 

!    which    the   statute   had    not    run, 

but    is  •    I    of   an   offense   which 

would    ha\  e   been    bi  n  ed    by    t  he   Btat- 
ute, '      will     r  1 1  •  t     In'     an 

iS    -V   i'.   553;    State 
v.  Bowling,  ID  Humph.  (Term 
however,  State  v.  Joseph,    10   La.  Ann. 
105. 

48.  Ashley,  Dud.  (Ga.)  188. 
See,  however,  People  v.  Gardner,  98  Cal. 
L27,   32    ! 

49.  Hopewell  '•.  state.  22  End.  App. 
489,  54  N.  E.   127. 

50.  state   p.    Main,  31   Conn.  572. 

51.  U.  S.  — United  states  v.  Good- 
win, 20  Fed.  237.  Mass.— Com.  p.  Pat- 
tee.  12  Cush.  501.  N.  C— State  V.  Nutt, 
6]  N.  C.  20.  Okla.  — State  v.  Har- 
mon, 104  Pac.  370. 

52.  Conn. —  State  r.  Main,  31  Conn. 
572.  Ga.  —  Boswell  P.  State.  114  Ga. 
40,  39  S.  E.  897.  La.  — State  V.  Mo- 
loney, 115  La.  498,  39  So.  539,  on  re- 
hearing. Pa.  —  People  v.  Hudusko,  10 
Pa.  Dist.  230. 

See,  however,  State  v.  Gamma,  215 
Mo.  100,  114  S.  W.  619;  McCarthy  V. 
O'Brien,  137  Mo.  584,  38  S.  W.  456. 

53.  State  v.  York,  22  Mo.  462. 
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6.  Venue.  —  The  question  of  venue  bears  upon  jurisdiction  of  the 
court,  and  is  proper  matter  to  be  considered  on  a  motion  to  arrest 
judgment.54     The   entire   failure  of  the  indictment  to   allege   facts 

iiilt  wane  will  warrant  the  granting  of  the  motion.55     If,  how- 
ever, the  failure  be  in  the  proof,  judgment  will  not  be  arrested.56 

7.  Defective  Process  In  Criminal  Case.  —  A  defect  or  irregularity 
in  the  process  or  in  its  service  is  not  reached  by  a  motion  to  arrest 
judgment.67 

8.  Failure  To  Arraign  and  Plead. — Judgment  will  be  arrested  if 
the  record  fail  to  show  tli.it  the  defendant  was  arraigned,58  and  that 

ntered  a  plea  to  the  indictment,  or  that  a  plea  was  entered  for 
him,  thereby  joining  issue.59     Other  courts  hold  this  to  be  a  mere 


Local  Option  Law.  —  The  Texas  stat- 
1  hat  all   objections  to  lo- 
cal   option  elections  are  to  be  brought 
up  for  review  by  direct  proceedings  to 
annul  and  Bet  aside  such  elections,  and 
eir    validity    and    regularity    can- 
in  motion  in  arrest  on  a 
conviction   for  unlawful  sale  of  intoxi- 
cating li(|tiors.     Eeno  v.  State,  55  Tex. 
Crim.  260,  117  8.  W. 

54.  Mont.  —  State  V.  Beeskove,  34 
Mont,  n,  B5  Pac.  376.  Pa-  — Bespub- 
lica   r.  Boss,  2  Yeates  1.     Tex.  —  Sear- 

•  .   1  Tex.  450. 
.   however,   State   V.    Ledford,   133 
N.  C.  711.   15  s.  K.  944. 

That  Offense  Was  Committed  in 
Another  County.  —  A  defendant  ran 
not  by  motion  in  arrest  of  judgment 
urge  that  the  offense  was  committed 
in  another  countv.  State  V.  Long,  143 
X.  C  r  8.  E.  349. 

Jurisdiction  After  Transfer.  —  After 
I  lication  for  change  of  venue  by 
the  defendant  is  granted,  and  cause  is 
•erred   to   another  county,   the   ju- 
tion    of    the    court    to    -which    the 
is   removed   cannot  be   questioned 
on    the    ground    of    improper    transfer. 
orn,  15  X.  C.  3   5 

55.  Ind.  —  Chicago  &  S.  E.  E.  Co. 
r.   Wheeler.    14   Ind.   App.   62.  42    X.   E. 

Louisville,  X.   A.  &   C.   R.   Co.  v. 

on,  11  Ind.  App.  328,  36  X.  E.  766. 

Mont.  —  State    r.    Beeskove,    34    Mont. 

41.     85     Pac.     376.     Tex.  —  Searcy    v. 

.  4  Tex.  450. 

Insufficient  Allegation  Is  no  Ground. 

Cal.  — People    P.    Fredericks,    106    Cal. 

554,     39     Pac.     944.      La.  —  State       v. 

.  10  La.  Ann.  698.     N.  H.  —  State 

tton,  24  X.  H.  143. 

Failure    to    allege    that    the    grand 

jury  were  of  the  county  is  no  ground. 

Guy  v.  State,  1  Kan.  448.    See,  how- 

63 


ever,  Gilbert  v.  Nantucket  Bank,  5 
Mass.  97. 

Failure  To  State  Venue.  —  The 
failure  to  properly  state  the  venue  at 
the  top  of  the  form,  as  follows,  "State 

of    Missouri,    County   of  ,   ss.,"   is 

no  ground  for  arrest  of  judgment, 
such  heading  being  no  part  of  the 
statement  itself  and  the  county  ex- 
pressly appearing  in  the  body  of  the 
aent  itself.  Dollman  v.  Munson, 
90  Mo.  85,  2  S.  W.  134.  As  to  wrong 
venue,  see  Gilbert  v.  Nantucket  Bank, 

5  Mass    97 

56.  Walker  v.  State,  35  Ark.  386. 

57.  Ind.  —  Horsey   v.   State,   3    Har. 

6  J.  2.  Me. —  State  V.  Murphy,  72 
Me.  433.  Mass. —  Com.  v.  Russell,  147 
Mass.  545,  18  X.  E.  418;  Com.  V.  Logh- 
lin,  15  Gray  569;  Com.  v.  Gregory,  7 
Gray  498.  Pa.  —  Com.  v.  Armstrong, 
4  Pa.  Co.  Ct.  5. 

58.  Colo. —  Ray  r.  People,  6  Colo. 
231.  111.  —  Persefield  r.  People,  100 
111.  App.  488.  Mo.  — State  V.  Mikel, 
125  Mo.  App.  287,  102  S.  W.  19. 

59.  TJ.  S.  — Hopt  v.  Utah,  110  U. 
S.  574,  579,  4  Sup.  Ct.  202,  28  L.  ed. 
262.  Ala.  — State  r.  Hughes,  1  Ala. 
655.  Ark.  —  Lacefield  v.  State,  34 
Ark.  275,  36  Am.  Rep.  8.  Colo.  — Ray 
v.  People,  6  Colo.  231.  Ga.  — State  r. 
Roberts,  Charlt.  26;  State  r.  Monaquo, 
Charlt.  16.  111.  —  Parkinson  v.  Peo- 
ple, 135  111.  401,  25  N.  E.  764,  10  L. 
R.  A.  91;  Johnson  r.  People,  22  111. 
314;  Persefield  v.  People,  100  HI.  App. 
488.  Ind.  — Hicks  v.  State,  111  Ind. 
402,  12  N.  E.  522;  Bowen  v.  State,  108 
Ind.  411,  9  XT.  E.  378  (held  ground  for 
new  trial).  Compare  Shaffner  v.  State, 
93  Ind.  519.  Ind.  Ter.  —  Dansby  v. 
United  States,  2  Ind.  Ter.  456,  51  S. 
W.  1083.  Kan.  — State  r.  Wilson,  42 
Kan.   587,   22  Pac.   622    (as  to  rule  in 
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irregularity   and    therefore   nol    a    reason   to   arrest    the   judgmi  i 

IV.  GROUNDS  NOT  AVAILABLE.  —  GENERAL  STATEMENT. 
A.  Defects  in  Preliminary  Proceedings.    -    in  General. — Defec 
irregularities,   in  the  preh'minary   proceedings  or  record,  are  waived 
unless    timely    advantage    be    taken    thereof,    and    will    nol    serve 
as  grounds  for  arresl   of  judgment  after  verdict.81     Nor  can  the 


capital  cases).     See,  however,  State  v. 
,iv,    L2    Kan.    5  to    rule    in 

minor  cases).    La.      State   v.   Chenier, 
32   La.  Ann.   103.     Bee,  bow< 
v.   Price,    il    La.   Ann. 

r.  Jerry,  3   La.   A  Miss. 

Sartorious  v.  State,  24  Miss.  802.  Mo. 
State  P.  Koerner,  51  Mo.  174;  Btate  P. 
•i,!.,. I,  L25  Mo.  App.  287,  102  8.  W. 
in-,  State  p.  Sell,  61  Mo.  App.  L80. 
N.  0.  — State  v.  Port,  4  N.  C.  510. 
Tex.  ■'■  -  on  •'■•  State,  24  Tex.  App. 
535,  7  s.  W.  244.  Wis.  —  Anderson  r. 
i,  3  Pinn.  367. 

:  Fla.  —  Dixon  P.  State,  13  Pla. 
631.  Mass. —  Com.  v.  Foyiu-s.  126 
Mass.  267.  Wis.  —  State  P.  Parish,  43 
Wis.   395. 

Record  Controlling.  —  The  record 
controls  regarding  the  arraignmenl 
and  plea  and  cannot  be  questioned  by 
affidavit.  Gillespie  p.  People,  176  111. 
238,  52   N".   E.  250. 

Cannot  Waive.  —  When  a  waiver  by 
the  accused  leaves  the  record  destitute 
of   an    essential    part,    he    may 
wards   take   advantage    of    the    defect 
notwithstanding   the    waiver,   as   when 
he  waives   the  right   to   be    pre-. 
the  trial,  or  consents  to  go  to  trial  with- 
out arraignment  or   plea.     Lawrei 
Com.,    30    Gratt.     (Va.)     845,    is    over- 
ruled   on    this    point.     Jones    r.    Com.. 
87  Va.  6.°,,  12  S.   E.  226. 

Plea  After  Transfer. — 'When  a  de- 
fendant upon  arraignment,  having  the 
right  of  election  of  tribunals,  pleaded 
to  the  indictment  and  then  exercised 
his  right  to  transfer  the  case  to  an- 
other court,  the  fact  that  he  was  not 
again  called  upon  to  plead  in  the  court 
in  which  he  elected  to  be  tried  will 
not  be  ground  for  arrest  of  judgment 
after  conviction.  Sutton  v.  Com.,  85 
Va.  128,  7  S.  E.  323. 

60.  La.  —  State  v.  Price,  41  La. 
Ann.  594,  6  So.  470.  Mass.  —  Com.  v. 
Kingman,  15  Gray  208.  N.  Y.  —  Peo- 
ple P.  Osterhout,  34  Hun  260. 

After  Demurrer.  —  When  defendant 
demurred  to  the  indictment  which  was 
overruled  and  then  went  to  trial  with- 
out   a   plea   having   been    entered,   the 
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failure    to    enter    plea    was    a    mere    ir 
regularitv    and   was    waived.      Stat.-    >. 
70    Iowa    505,    30    X.    W. 

State    r.    Have-,    67    [OW8    87,    -I    N.    YY. 

575;    -  0    [owe    1 1,   23 

N.   W.    154. 

Joint  Plea. —  When  the  record  shows 
a  joint    plea   instead  of  ■  several   plea 

lant,  judgment    will   uot 

be  arrested,     state  v.   Dula,  »'>l   N.  0. 

61.    U.   B.  — United    States    v.    Ham- 

i   ''ranch  C.  C.   15,  26  Fed.  Caa. 
No.     15,293.    Ark.  — McCoy    p.    state, 

16    Ark.    Ill,    failure    to    furnish    a    copy 

of  the  indictment  forty-eight  hours  be- 
fore  arraignment.  Cal. —  People  P. 
Bawden,  90  Cal.  195,  87  Pac.  204,  want 
of  preliminary  examination  and  com- 
mitment of  defendant  by  a  magistrate. 
HI.—  People  '.  Depew,  237  III.'  57  i.  B6 
\.  E.  L090,  sufficiency  of  bill  of  par- 
ticulars.    La*  —  State  v.   Clark,  2:5  La. 

L94,     failure     to     serve     true     COpy 

..f  the  venire  and  the  indictment.  Mass. 
Com.  p.  Melling,  1 1  Gray  388,  that  the 
complaint  to  the  justice  of  the  peace 
was  addressed  to  him  as  "P. L. Porter," 

instead  of  his  name  in  full.  N.  C. — 
State    p.   Coats,    130    N.   C.    701,    11    B. 

E.  700,  that  the  indictment  was  found 
on    the   testimony   of    wil  one   of 

whom  was  incompetent.  Ohio.  —  Smith 
V.  State,  8  Ohio  St.  294,  going  to  trial 
without  a  copy  of  the  indictment.  Pa. 
Clark  P.  Com.,  123  Pa.  555,  16  Atl. 
795.  Tex.  —  Lewis  r.  state,  50  Tex. 
Crim.  331,  97  S.  W.  481  (complaint 
improperly  Bigned);  Jessel  P.  State,  42 
Tex.  Crim.  72,  57  S.  W.  826. 

Preliminary  Bond. — The  insufficiency 
of  a  bond,  given  by  the  plaintiff  at 
the  commencement  of  a  replevin  ac- 
tion, before  a  justice  of  the  peace,  is 
not  reached  by  a  motion  in  arrest  of 
judgment  on  appeal.  Bugle  P.  Myers, 
59  Ind.  73. 

Form  of  Oath.  — The  affidavit  to 
plaintiff's  claim  was  made  by  affirm- 
ing, without  the  party  stating  that  he 
was  conscientiously  scrupulous  as  to 
taking  an  oath.     The  court  without  de- 
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order  of  a  judge  fixing  the  terms  of  court  be  questioned  on  the 
tion  to  arrest  judgment. 

Defects  in  Information.  -  Defects  in  the  information,"  0r  question, 
as  to  time  of  nlmg-  are  not  available  after  verdict  on  a  motion  ?o 
arrest  judgment-  Nor  will  judgment  be  arrested  for  want  of  a 
legal  commitment  before  the  filing  of  the  information.™  Bu?  if  the 
tnal  be  had  on  the  information,  it  taking  the  place  of  an  indictment! 

.  ^  fail  to  allege  a  material  jurisdictional  fact,  judgment  will  be 

Proceedings  ix  Inferior  Court,  Where  Trial  De  Novo  Hu>  ox 
bal.  —  Where  the  practice  is  that  on  appeal  from  an  inferior 
t  there  is  a  trial  de  novo,  the  validity  of  the  transfer,"  or  other 
"rs  relating  to  the  proceedings  or  record,  in  the  inferior  court 

e5Lteec?nT-        °D  ^^  in  aiTGSt'  after  the  trial  had  in  tlie' 
C  Failure  of  Record  To  Show  Return  of  Indictment  —  The  fail- 
ure of  the  record  to  show  that  the  indictment  was  duly  and  properly 
returned  by  the  grand  jury  in  open  court  must  be  taken  advantage 
ot  at  the  proper  time,  and  not  by  motion  to  arrest  judgment 70    A 


eiding  whether  or  not  such  an  objec- 
available  on  a  motion  in  ar- 

held  the  affidavit  to  be  sufficient, 
without  the  security  of  sin-h  statement. 

■  v.  Bailey,  43  Ind.  10. 

62.  State  P.  Powell,  45  La.  Ann.  694, 
12   So.   757. 

63.  State   P.   Lewis,   181   Mo.  235,  79 

3tat€    P.    Brown,    181     Mo 
W.   1111;   State   p.  Runzi,  105 
Mo.  App.  319,  80  S.  W. 

64.  State  p.  Smith,  12  Mont.  378,  30 
Pac. 

65.  Where  an  information  is  dis- 
1  and  a  new  one  filed,  the  fail- 
ure to  file  the  complaint  with  the  new 
information  cannot  be  presented  on  mo- 
tion to  arrest  judgment  after  verdict, 
for  a   defective  information.     Jessel  t*. 

Tex.  Crii  -.  W.  826. 

66.  People    p.    Chaves,   122   Cal.    134, 
54   Pac.  596. 

67.  Burroughs  r.  State,  72  Ind.  334; 
Lindsey  P.   State.  72  Ind.  39. 

68.  Friedlander  p.  State,  7  Tex.  App. 

69.  Com.    p.    Brown,    158    Mass.    168, 
E.   341;    Fogartv   P.   Connell.   153 

Mass.  369,  26  N.  E.  880;  Com.  v.  Oakes, 
151  Mass.  394,  24  N.  E.  210;  Com.  r. 
Russell,  147  Mass.  545,  18  N.  E.  418; 
Com.  P.  Norton,  13  Alleif  (Mass.)  550; 
Com.  r.  Thompson,  2  Allen  (Mass.)  507; 
State  P.  Deslauries,  13  Mont.  398  34 
Pac.  490. 


If  a  true  construction  of  the  whole 
record  makes  it  intelligible,  a  discrep- 
ancy therein  which  would  not  affect  the 
jurisdiction  of  the  appellate  court  to 
retry  the  case  is  not  sufficient  to  arrest 
judgment.  Pogarty  r.  Connell,  153 
Mass.  369,  26  X.  E.'S80. 

Record  Showing  Defective  Complaint. 
A  complaint  sworn  to  on  January  12, 
1888,  and  charging  the  keeping  of  a 
tenement  used  for  the  illegal  keeping 
and  sale  of  intoxicating  liquors  be- 
tween August  1,  1887,  and  August  1, 
1888,  sets  forth  no  legal  offense,  and 
the  court  had  no  jurisdiction  to  try 
the  case,  the  error  being  clerical,  as 
appears  from  the  record,  judgment  will 
not  be  arrested  and  defendant  dis- 
charged. The  verdict  was  set  aside  and 
a  new  trial  ordered.  Com.  v.  Le  Clair, 
147  Mass.  539,  IS  X.  E.  428. 

70.  Fla.  —  Frances  r.  State,  6  Fla. 
306.  Ind.  — Ford  v.  State,  112  Ind. 
373,  14  X.  E.  241;  Padgett  v.  State,  103 
Ind.  550,  3  X.  E.  377;  Clare  P.  State,  68 
Ind.  21;  Wall  v.  State,  23  Ind.  150. 
Term.  —  State  v.  Muzingo,  1  Meigs  112, 
same  rule  applies  to  presentments. 
Tex.— Terrell  v.  State,  41  Tex.  463; 
Jones  v.  State,  32  Tex.  Crim.  110,  22 
S.  W.  149;  XLand  r.  State,  19  Tex. 
App.  166;  Johnson  r.  State,  7  Tex. 
App.  210;  Jinks  v.  State,  5  Tex.  App. 
68;  Houillion  v.  State,  3  Tex.  App.  537. 
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contrary  view  is,  however,  taken  is  wme  jurisdictions,  in  whieh  if 
the  record  Tails  to  show  the  finding,  I  um  of  an  indictment  by 

the  grand  jury,  judgment  will  be  arrested.11 

D.  Technical  Defects  Disbeoarded. —  If  the  defects  consist  of  ir- 
regularities in  the  record  entry,1  or  are  formal  and  immaterial/4  not 
tending  to  the  prejudice  of  the  defendant,"  the  motion  will  be  de 
nied.  The  general  rule  is  that  the  absence  of  a  caption,"  the  failure 
to  endorse  the  finding  and  return  of  the  indictment,71  <>r  failure  of 
the  foreman  of  the  grand  jury  t<»  endorse  the  indictment  "filed,"" 
or  to  write  the  word  "foreman"  after  Ids  signature/9  or  to  mark 
"X"  before  the  uame  of  a  witness,80  cannot  !"•  raised  for  the  first 
time  on  motion  to  arrest. 

B.  Amendable  Defe<  i ■-..■ — A   record  in  which  a  defect  exists,  ca- 


Authority  of  Prosecuting  Officer.  — 
That  the  information  was  filed  by  an 
alleged  district  attorney  \>ro  tt  nijiorr 
who  was  not  appointed  to  that  office 
is  no  ground  for  arrest  of  judgment. 
State  v.  Nunez,  26  La.  Ann.  605. 

Proper  Filing  of  Indictment.  —  The 
failure  to  file  an  indictmenl  within  tie- 
time  provided  by  statute  after  the  «i,- 
livery  of  the  papers  charging  the  of- 
fense is  waived  unless  advantage  is 
taken  thereof  by  a  proper  plea  before 
trial.  State  v.  Smith,  12  Mont.  378, 
30  Pac.  (57!i. 

Record  Showing  Usual  Practice. — 
Where  the  record  shows  that  the  in- 
dictment was  returned  to  court  by  the 
grand  jury  at  the  hands  of  their  fore- 
man in  the  usual  practice  and  manner, 
judgment  will  not  be  arrested  for  the 
manner  of  returning  it.  State  v. 
Starnes,  97  N.  C.  423,  2  S.  E.    117. 

71.  State  v.  Whitt,  39  W.  Va.  468, 
19  S.  E.  873. 

72.  Ark. —  Green  v.  State,  19  Ark. 
178.  Ill — Sattler  v.  People,  59  111.  68; 
Gardner  v.  People,  20  111.  430.  Miss.  — 
Hague  v.  State,  34  Miss.  616. 

Formerly  Rule  in  Indiana.  —  This 
was  also  formerly  the  rule  in  Indiana. 
See  Mitchell  v.  State,  63  Ind.  276; 
Adams  v.  State,  11  Ind.  304.  But  the 
later  decisions  overrule  this  doctrine. 
See  cases  cited  supra. 

73.  Com.  v.  Bisch,  145  Mass.  375,  14 
N.  E.  156;  Com.  v.  McCormack,  7  Allen 
(Mass.)  532;  Barr  v.  State,  16  Tex. 
App.  333. 

74.  U.  S.  —  United  States  v.  Chase, 
27  Fed.  807.  Ala. —  Russell  v.  State, 
33  Ala.  366;  State  v.  Pile,  5  Ala.  72. 
Cal.  — People  v.  Wynn,  133  Cal.  72,  65 
Pac.   126.     Fla.  — Thomas  v.  State,  51 
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Bo.  II",  failure  to  endorse  "a  true 
bill"  on  indictment  by  foreman  of 
grand  jury.  Ga.  —  Bawling  v.  Mitchell, 
L27  Oa.  -i.  55  B.  EL  968;  Frank  r. 
Btate,  120  Ga.  195,  48  B.  E.  l  is;  Thur- 
mond p.  Btate,  55  Ga.  598.  111.  —  Gard- 
ner V.  People,  1  111.  88;  Markee  V.  Peo- 
ple. L03  IN.  App.  347.  la. —  State  v. 
Crawford,  66   Iowa  318,  23   X.   W.  684; 

Sharp  r.  State,  2  Iowa  454;  \V  infield  v. 
state,  3  <:.  <ir.  839.  La. —  state  v. 
Turner,  -'<  La.  Ann.  573.  Mass.  —  Com. 
V.  Me.Mahon.  133  Mass.  394;  Com.  r. 
I '..v.  L26  Maes.  235;  Com.  r.  Brown, 
123  Ma-,  nil.  Mont. —  State  r.  Smith, 
12  Mont.  378,  30  Pac.  679,  failure  to 
file  indictment  or  information  within. 
time  limited  therefor.  N.  Y.  —  People 
r.  Bud.lensieck,  1()3  X.  V.  487,  9  N. 
E.  44,  57  Am.  Rep.  766.  N.  C.  —  State 
V.  Barnes,  122  N.  C.  1031,  29  S.  E. 
381;  State  r.  Brantlev,  63  N.  C.  518; 
state  /■.  Noblett,  47  N.  C.  418.  Pa. — 
Com.  v.  Barge,  11  Pa.  Super.  164;  Com. 
r.  Wood,  2  Pa.  Super.  42.  S.  C.  —  State 
v.  Jefcoat,  20  S.  C.  383.  Tenn.— 
Blevins   v.    State,    1    Meigs    82. 

75.  U.  S.  —  United  States  v.  Chase, 
27  Fed.  807.  Cal.  —  People  v.  Wvnn, 
133  Cal.  72,  65  Pac.  126.  Ind.  —  Trout 
v.  State,  107  Ind.  578,  8  N.  E.  618. 
la.  —  State  v.  Raymond,  20  Iowa  582. 
N.  Y.  — People  r.  Buddensieck,  103  N. 
Y.  487,   9  N.   E.   44,  57  Am.  Rep.   766. 

76.  Gray  v.  People,  21  Hun  (N.  Y.) 
140. 

77.  State  v.  Coupenhaven,  39  Mo. 
430. 

78.  Russell  v.  State,  33  Ala.  366. 

79.  State  v.  Sopher,  35  La.  Ann.  975. 

80.  State  v.  Sheppard,  97  N.  C.  401, 
1  S.  E.  879. 
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atr%0hemotLTeCted+by  amfndme^  ™Y  be  so  amended,  even 
alter  the  motion  in  arrest  is  made,  and  if  the  delect  be  cured  bv  thp 
amendment,  judgment  will  not  be  arrested,  tiinghitnSbe^ 
sary  to  set  aside  the  verdict  and  grant  a  new  trial." 

fcri»l  ^Lay!nt„TrJal-  — ^dgment  will  not  be  arrested  for  delay  of 
1 1  .;1  J  here  defendant  goes  to  trial  without  objection  «  7 

or  fanini\oRfnlGlnLAR,!TIES-rIrreSUlaritieS  in  P«"*dure  on  the  trial, 
or  tailure  to  follow  the  rules,  will  not  ordinarily  be  ground  for  ar 
rest  of  judgment  in  civil  cases,-  or  in  criminal  proceedings.-  Under 
Ins  rule,  it  has  been  held  that  omitting  the  reading  of  the  indictment 
to  the  defendant-  or  to  the  jury  before  the  trill  commenced  the 
defendant  failing  to  request  same-  the  omission  inadvertently  to 
send  the  indictment  with  the  other  papers  into  the  jury  room-" 
sending  to  the  jury  on  a  second  trial  the  indictment  indorsed  with 
the  verdict  on  the  first  trial;88  improper  conduct  on  the  trial-89  hold- 


81.     Ark. —  Green   r.   State,   19  Ark. 
178.     La. —  State  v.  Lewis,  39  La.  Ann. 
Ill",  3  So.  343;  State  v.  Valere,  39  La. 
Ann.  1060,  3  So.  186;  State  l\  Brunch, 
La.      Ann.      115.     Me.  —  State     r. 
Smith,  99  Me.  164,  58  Atl.  77!).     Mass. 
r.  Carney,   L53   Muss.  4 1 1,  27   \ 
I      9;   Com.   r.   Le  Clair,   147  Mass.  539, 
18  N.  E.  28;  Com.  r.  Fovnes,  126  Alasa 
267;    Com.    r.   Galligan,  113    Mass.    203 
Miss.— Mobley    i\    State,   46   Miss.   501. 
N-    C.  — State    v.    Bordeaux,   93    N.    C 
560;  State   V.  Roberts,  19  N.  C.  540. 

When  Not  Waived. —  When  the  de- 
fendant was  not  aware  that  the  indict- 
ment had  not  been  presented  bv  the 
grand  jury  until  after  the  verdict  of 
guilty  was  entered,  the  objection  will 
not  be  deemed  waived,  and'  if  the  rec- 
ord be  improper,  opportunity  will  be 
granted  to  correct  same  '  so  that 
the  matter  may  be  properlv  presented 
and  judgment  arrested.  State  r  Har- 
rison, 104  N.  C.     728,  10  S.  E.  131. 

^o2",1H?Jlar    "■    Pe°Ple>    2    Col°-    App. 

459,   31   Pac.   773;    Com.   r.   Welsh,   174 

Mass.  327,  54  N.  E.  841. 

83.  Conn.  — Swan  v.  Butler,  Kirbv 
-.6.  Mass.  — Fuller  v.  Chamberlain.  11 
Mete.  503,  irregularity  in  taking  a  ver- 
dict. Ohio.  — Van  Tngen  r.  Berger,  82 
Ohio  St.  255,  92  N.  E.  433. 

Filling  in  Blanks.  —  After  the  jury 
had  retired,  it  was  discovered  that 
some  blanks  in  the  narr.  had  not  been 
filled  up,  permission  to  do  which  had 
been  given.  The  court  thereupon  sent 
into  the  jury  room  and  had  the  narr 
brought   out    and   the   blanks   filled   up 


without  sending  for  defendant's  coun- 
sel, and  then  returned  it  to  the  jury 
It  was  held  that  this  was  a  matter  of 
discretion,  and  unless  injurious  was  no 
ground  for  arresting  judgment.  Spencer 
V.  Trafford,  42  Md.  1. 

84.  Ala.  — Sparks  v.  State,  59  Ala. 
82.  Mont.  — State  v.  Smith,  12  Mont 
378,  30  Pac.  679.  N.  D.  —  State  v. 
Montgomery,  9  N.  D.  405,  83  N.  W  873 
Prosecuting  Officer.  —  That  the  lieu- 
tenant governor  of  the  state,  who  is 
also  shortly  to  be  governor,  and  who 
might  be  required  to  consider  a  par- 
don, was  called  upon  to  assist  in  the 
prosecution  presents  no  ground  for  ar- 
rest of  judgment.  People  r.  Menken,  36 
Hun     (N.    Y.)    90. 

Authority  of  Clerk.  — That  the  clerk 
of  the  court  de  facto  was  not  so  tie 
jure  is  not  ground  for  motion  to  arrest. 
Johnson  r.  State,  14  Tex.  App.  306. 

85.  United  States  v.  Bickford,  4 
Blatchf.  337,  24  Fed.  Cas.  No.  14,591. 

86.  U.  S.— United  States  v.  Bick- 
ford, 4  Blatchf.  337,  24  Fed.  Cas.  No 
14,591.  Ga.  — Teal  v.  State,  22  Ga. 
75,  68  Am.  Dec.  482;  Wright  v.  State, 
18  Ga.  383.  La.  — State  v.  Hogg,  53 
So.  225. 

87.  United  States  v.  Angell,  11  Fed. 
34. 

88.  Cooper  v.  State,  88  Ala.  107,  7 
So.  47;  Forbes  v.  Com.,  90  Va.  550,  10 
S.  E.  164. 

89.  Covey  v.  State,  8  Smed.  &  M 
(Miss.)   573. 

Statements  by  Another  Prisoner. — 
Where  during  the  trial  a  prisoner  in 
another    case    was   called   for   sentence 
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ing  the  trial  on  a  legal  holiday,91  <>r  in  ;i  place  other  than  the  court- 
house, which  was  not  habitable;91  that  errors  of  law  were  committed 
on  the  trial;"-'  improperly  overruling  a  motion  for  a  continuant 
failure  to  furnish  defendant  with  a  proper  list  of  witni  thai 

the  judge  presiding  omitted  to  indorse  "given"  opposite  an  instruc 
tion  requested  and  given;98  that  the  religious  Bcruplea  of  a  juror 
interfered  with  the  proper  consideration  of  the  case;9*  thai  it  did 
no1  appear  from  the  record  that  when  the  jury  came  into  court  with 
their  verdicl  they  were  in  charge  <>!'  an  officer;91  that  during  the  trial 
and  during  their  deliberations  the  jury  were  in  charge  of  one  who 
was  not  a  sworn  officer;91  improper  conduct  of  the  jury  after  re- 
tirement;99 that  the  jury  was  no1  polled,  it  not  appearing  thai  the 
defendant  requested  it ;'  thai  the  jury  were  present  while  motions  and 
questions  of  law  were  being  argued;'  or  an  irregularity  in  the  mode 
of  bringing  the  defendant  into  court  for  sentence,1  are  no1  matters 
to  be  considered  <>n  Buch  a  motion. 

IT.  Absence  op  Dependant.  —  The  defendant  must  be  presenl  dur- 
ing his  trial,  and  such  right  cannot  be  v  aived,4  but  the  failure  of  the 
record  to  show  such  fad  affirmatively,"  <»r  the  receiving  of  a  verdicl 
in  the  ahsence  of  the  defendanl .'  or  of  his  attorney  ;7  or  the  Betting  of 
the  case  for  trial  in  the  absence  of  defendanl  or  his  attorney;  de 
fendant's  temporary  ahsence  during  the  trial;9  or  his  detention  in 


and  mado  certain  injurious  statements 
regarding  the  defendant,  ami  he  vra 
given  full  opportunity  to  and  did  COH 
tradict  the  statements,  and  no  objec- 
tion was  made  by  his  counsel  to  going 
on  with  the  trial,  nor  was  a  continuance 
applied  for,  the  matter  cannot  be  urged 
on  motion  to  arrest.  Com.  17.  Doughty, 
139  Pa.  383,  21  Atl.  228. 

90.  State    17.    Duncan,    118    La.    702, 
43  So.  283,  10  L.  R.  A.  (N.  S.)  791. 

91.  State    17.    Shelledy,   8   Iowa    177. 

92.  Eastman  v.  State,  54  Ind.  441. 

93.  Williams    V.    State,    4    Ga.    App. 
853,  62  S.  E.  525. 

94.  Kegopoulas  V.  State,  115  Ga.  232, 
41  S.  E.  619. 

95.  Holley  v.  State,  75  Ala.  14. 

96.  United  States  V.  McKnight,  112 
Fed.  982. 

97.  State  v.  Lautenschlager,  23  Minn. 
290. 

98.  McCann  v.  State,  9  Smed.  &  M. 
(Miss.)    465. 

99.  Brister  t7.   State,   26   Ala.   107. 

1.  State  v.  Colomb,  108  La.  253,  32 
So.   351. 

2.  United   States   v.   Holt,   168   Fed. 
141. 

3.  Perry  v.  People,  14  111.  496. 

4.  Jones  v.   Com.,   87  Va.  63,   12   S. 
E.   226. 


5.  Ark.  —  Frnol  p.  Btate,  21  Ark. 
2i'_',   but   the   fact   can   be  gathered   by 

Ga.  —  Rawlins  P.  Mitchell, 
127    Ga.    -'  -      Pranks    P. 

•      Smith 

p.  Btate,  60  Ga.  130.  La.  — State  p. 
White.  52  La.   Ann.  206,  26  So.    - 

,  as  to  procedure  that  may  be  Pol- 
lowed  in  such  a  case,  Com.  p.  <;.-il>or, 
209   Pa.  201,  58   Atl.   278. 

6.  United  States  v.  Shepherd.  1 
Hughes   520,   27    V^A.   Cas.    No. 

his  counsel  being  present.  See,  t<>  the 
contrary,  Harris  p.  State,  153  Ala.  19, 
I'.i  s,,.  458;  State  p.  White,  37  La.  Ann. 
172. 

Defect  cured  by  calling  defendants 
into  court  and  having  verdict  read 
again.     Brister   p.  State,  26  Ala.  107. 

7.  State  r.  Austin,  108  N.  C.  780, 
13  S.  E.  219  (in  absence  of  counsel 
and  court  but  in  presence  of  defend- 
ants); Barnard  v.  State,  88  Wis.  656, 
80  N.  W.  1058. 

3.  Smith  v.  State,  98  Ala.  55,  13  So. 
508;  State  v.  LeBlanc,  116  La.  822,  41 
So.   105. 

9.  State  v.  Hebert,  104  La.  227,  28 
So.  898,  where  an  admission  was  made 
by  the  attorney  in  defendant's  ab- 
sence. 

During  Selection  of  Jury.  —  A  brief 
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a  jail  outside  of  the  county  during  the  term  at  which  the  indictment 
was  found;10  or  the  amendment  of  the  record  in  his  and  his  counsel's 
nee;11  his  absence  during  the  argument  of  the  motion  in  arrest, 
and  for  a  new  trial,12  are  not  sufficient  to  arrest  judgment. 

I.  Authority  and  Interest  of  Judge.  —  The  authority  of  the  judge 
presiding  will  not  be  inquired  into  on  a  motion  to  arrest  judgment.13 

Interest. —  Nor  will  judgment  be  arrested  because  the  town  or  city 
of  the  presiding  judge's  residence  had  an  interest  in  the  judgment 
recovered  against  the  defendant.14 

J.  Action  on  Wrox,,  Side  op  Coubt.  —  An  objection  that  the  suit 
was  Improperly  brought  at  law  instead  of  in  the  chancery,  though 

well  taken  it'  it  had  1 n  made  in  time,  is  too  late  if  first  brought  to 

the  attention  of  the  court  by  motion  in  arrest.15 

K.  Conviction  oh  Acquittal  of  Co-Dependant.  —  Where  the  in- 
dictmenl  is  agan  •  s  pal  defendants,  and  there  is  a  severance  and 
parate  trial  granted,  the  conviction  or  acquittal  of  the  co-de- 
Fendanl  cannol  be  raised  on  motion  in  arrt  -i.1  even  though  the  crime 
charged  be  of  a  character  requiring  the  concerted  action  of  several 
to  commit  it.17 

\..  Instructions.  —  The  giving  of  improper  instructions,  or  the  re- 
fusal of  instructions,  is  not  ground  for  arrest  of  judgment.18 


nee  of  defendant  without  the 
knowledge  of  the  court  in  the  toilet 
room    while   the   jr. 

amim  trivial  and  in- 

Bnffieient  to  arrrst  judgment  in  the  ab- 
of  injury  or  prejudice.     State  v. 
Bubaka,   - 

10.  Russell 

11.  Camp   v.  State,  91  Ga.  8,   16  S. 
E.   379. 

12.  La. —  State     P.     West,     45     La. 
Ann.    928,    13    Bo.     :  P.    White, 

S.   0. State   p.  Jef- 

coat.  20  S.  C.  383,  unless  claiming  con- 
stitutional right  to  be  heard  in  person. 
Wash. —  State  P.  Greer,  11  Wash.  244, 
39  Pac.  874. 

13.  Ind.  —  skelton  p.  State,  14S 

901.     Minn. —  State     r. 
Q,    12    Minn.    538.      N.    C. - 
•  aks,  95    X.   C.    689.   Okla.— John- 

17  1'ac.  1059. 
pare,   however,  Com.   p.  Fav,   151 
380,  24  N.  E.  201. 

14.  Com.      P.      Edwards,      12      Cush. 

■  J7. 
Objection  Too  Late. — An  objection 
to  a  member  of  the  court  because  of 
interest,  by  reason  of  his  kimlreil  to 
one  of  the  parties,  should  be  made  when 
the  cause  comes  on  or  it  is  waived, 
and  will  not  be  sufficient  to  arrest 
judgment,    after    hearing     his     opinion 


t  the  parties  making  the  objec- 
tion. Church  p.  Town  of  Norwich, 
Kirby   (Conn.)    1  10. 

15.  Adams  P.  Shirk,  104  Fed.  54,  43 
C.  C.  A.    I 

16.  Ala.— Aaron  P.  State,  39  Ala. 
75.     La.  —  State    v.   Egan,   10  La.  Ann. 

JX.  C  — State  P.  Jacobs,  107  N. 
.  1-'  S.  E.  248.  Okla.  — Simmons 
p.  Territory,  11  Okla.  574,  69  Pac.  787. 
S.  C.  —  State  P.  Arden,  1  Bay  487. 
Term. —  State  p.  Rogers,  6  Baxt.  563; 
State  r.  Allison,  3  Yerg.  428. 

See,  however,  as  to  accessories,  Com. 
p.  Andrew  .  126. 

17.  State  p.  Egan,  10  La.  Ann.  698; 
State  P.  Allison,  3  Yerg.  (Tenn.)  428 
(riot). 

Improper  indictment  of  co-defendants, 
who  were  acquitted,  no  ground.  State 
P.  Butler,  42  La.  Ann.  229,  7  So.  539. 

18.  Ind. —  Howard  P.  State,  6  Ind. 
414.  Kan.  — State  p.  Clough,  70  Kan. 
510,  79  Pao.  117.  Ky. — Spriggs  v.  Com., 
113  Ky.  724,  68  S.  W.  1087.  La.— State 
P.  Butler,  42  La.  Ann.  229,  7  So.  539. 
Mo.  —  White  v.  Caldwell,  17  Mo.  App. 
691.  N.  C  — State  P.  Wilson,  121  X. 
'  .  650,  28  S.  E.  41G.  S.  C— State  P. 
Heyward,  2  Xott  &  MeC.  312,  10  Am. 
Dec.  604. 

An  oral  charge,  after  withdrawal  of 
a   request   for  a   written   charge,  is   no 
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V.  CAUSES  ARISING  FROM  THE  PLEADINGS.       A    l\n 
To  State  \  Cause  op  Action.       It  is  a  well  Bottled  rule  thai  if  the 
plaintiff's  complaint,  declaration,  petition  <>r  Btatemenl   wholly 
in  state  .up.  cause  of  action,  advantag  be  taken  thereof  by  mo- 

l  ion  in  arre  \\  of  judgment.19 

Omitting   Independent  Essential  Fact.       The  rule  is  that    where  ;m   in- 


id    for  ai  n 
r.    Elopkins,  33   La.  Ann.  34. 
19.    U.  S.  —  fun.  ,i     State 
Knight,   1  I-   Fed.  982.     Ala.     Taylor  P. 
Jones,    52    Ala.    78.     Colo.  —  Met 
p.  Woge,  20  Colo.  App.  275,  7s  Pac.  31  1. 
Conn.-     Stoyel  i .  Westcott,  2  Day  418 
i  defeel  i  \  >•  '  <  tnplaint  in  acl  ion  for  dam- 
ages for  an  escape);  Champion  p.  Mum- 
ford,    Kirby    b70.     D.   0.  — Chandler   & 
Taj  lor   Co.    p.    Nor^n  ood,    1  I    App 
357.    Ga.       Kelly    v.    Strou  ie,    1 16    Ga. 
872,   893,    13    8.    E.   280.   111.     II  irtricb 
v.    Hawes,   202    III.    334,    67    V    i 
Himrod  Coal  Co.  P.  Clai  HI.  51  1, 

ci  N.  E.  282;  Western  Stone  Co.  P. 
Whalen,    151     111.    172,  241; 

Chicago  &  i'.  R.  Co  p.  Hine  .  132  [11. 
161,  23  N.  E.  1021;  Kipp  P.  Lich- 
tenshein,  79  III.  358;  smith  p.  Curry, 
16  111.  1  17;  Garibaldi  P.  O'Connor,  112 
III.    App.   53,  affirmed,   210    111.   284,   71 

V    I'.   379;     Illinois    l.i\  e    Stork    [n8.    Co. 

p.  Kirkpatrick,  61  HI.  App.  7 1;  Drain- 
age ('onus.  r.  Waeltz,  II  III.  App.  575; 
Seelye  p.  People,  10  111.  App.  149.  Ind. 
Reed  P.  Browning,  130  [nd.  575,  30  X. 
E.  704;  Sims  p.  Dame,  113  End.  127, 
15  N  E  217;  Stewarl  p.  Terre  Haute 
&  1.  R.  Co.,  103  [nd.  1 1.  2  N.  E 
Eberharl  r.  Reister,  96  In, I.  178;  BiBh 
r.  Van  Cannon,  94  [nd.  263;  Hansher 
r.  Hansher,  94  [nd.  208;  James  v.  Fow- 
ler, 90  In. I.  563.  la.  — Free  P.  West- 
em  Union  Tel.  Co.,  135  Iowa  69,  110 
\.  W.  I  13;  Lacey  v.  Davis,  126  Iowa 
675,  102  N.  W.  535;  Alexander  v.  Grand 
Lodge,  A.  O.  C.  W.,  119  [owa  519,  93 
N  W.  508;  Decatur  P.  Simpson,  115 
Iowa  348,  88  X.  W.  839;  Moffitt  p. 
Albert,  97  Iowa  213,  66  N.  W.  162; 
Johnson  P.  Miller,  82  Iowa  en:',,  17  N. 
W.  903,  IS  N.  W.  1081,  31  Am.  St. 
Rep.  514;  Smith  p.  B.  C.  R.  &  N.  R. 
Co.,  59  Iowa  7::,  12  N.  W.  763.  Md.— 
Keirle  p.  Shriver,  U  Gill  &  J.  105. 
Mass.  —  Smith  P.  Cleveland,  6  Mete. 
332;  Moor  V.  Boswell,  5  Mass.  306. 
See,  however,  Lane  p.  Holcomb,  182 
Mass.  360,  65  N.  E.  794.  Mo. — 
Jarrett  P.  Mohan,  142  Mo.  App.  29, 
126     S.     \Y.     -1-;     Jaccard     ''.     An- 
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•;    Welch    p.    B 
N.  H. 

of  Marlow,  2  N.  ii.  385;  Sawyer  v. 
Whittier,  2  X.  II.  315.  N.  Y.-  -Adding- 
ton    p.    Allen,     11  3 

Catherwood  c.  Konn,  2  Pa.  841.  S.  C. 
I'hilson  v.  Adm  apfleld,  I 

202.     Term.  R.  Co    p.   Max- 

well,   113    Tenn.     164,    B2   8.    W.    1137. 
Tex.  —  Johnson  p.  Dowling,   l  Tex.  Civ. 
Trow  t>.  Thorn 
10,  41   At  I.  652;  Motrin   p.  Dearth, 
18  VI  lham  p.  McAuley,  13  \  t. 

68;  More]    v.  Homan,  10  \  t.  51        Bng. 
i    Burr.    2143 
t    1'7:    Bex    P.    Phillips,    I    Burr. 
.  98    Eng.   Reprint    90;   Crouther  v. 
Oldfield,    1    8alk.  364.  91    Eng.    Reprint 
316. 

Action  for  Causing  Death.  —  In  an 
action    by    an    administrator    for    dam- 

•  •  that    in- 

.  hihl     or 

of  kin,  or  person  to  whom  ander  the 
st:it  ute   t  he  ■  ild    inure,   and 

tho   ah  in  h    a\  orin.nl    is  gTOUnd 

for  arrest  of  judgment.  Stewart  v. 
Terre   Haute  &    R.   R.  Co.,   103   [nd.  44, 

2  N.  ]  -    ern    R.   Co.   P. 

Maxwell,  113  Tenn.  464,  82  S.  W.  1137. 

Freedom  From  Contributory  Negli- 
gence.—  Eberhart  p.  Reister,  96  I  ml. 
478. 

When  Defect  Not  Cured. —  In  failing 
to  plead  affirmatively  thai  plaintiff  was 
i:.m  guilty  of  contributory  negligence, 
the  plaintiff  <li.l  not  state  a  cause  of 
action,  and  the  motion  in  arrest  should 
have  been  sustained,  and  plaintiff  be- 
ing permitted  under  the  Btatute  '" 
amend  after  Buch  a  motion,  and  fail- 
ing to  do  so  and  so  cure  the  de 
ho  cannot  be  relieved  from  the  conse- 
quence of  his  neglect  on  appeal.  The 
court's  instruction  to  the  jury  that 
the  burden  was  on  the  plaintiff 
to  prove  freedom  from  contributory 
negligence,  did  not  euro  tlu>  defect.  De- 
catur p.  Simpson,  ll">  Iowa  348,  88  V 
\Y.  839. 

Action   for   Slander.  —  In   an    action 
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dependent    fact   essential   to   the   cause   of   action   is    omitted,    the 
pleading  will  be  bad  on  motion  in  arrest.20 

Any  Relief. —  If  the  facts  stated  in  the  petition  entitle  the  plain- 
tiff to  any  relief,  the  motion  in  arrest  will  be  denied.21     Thus  judg- 
t  will  not  be  arrested  because  only  nominal  damages  can  be  re- 
covered  under  the  complaint.2-  And  if  the  cause  of  action  is  defective 
ly  or  inaccurately  Bel  forth,  or  the  defect  is  such  as  would  be  waived 
going  to  trial  without  objection,  or  is  merely  formal  and  there- 
amendable,  motion  to  arrest  judgment  will  not  be  granted  and 
i-^  nut  the  proper  remedy.23 


r,  the  language  used  was  al- 
to impute  adultery  to  a  married 
i.      This    was    not    sufficient    alle- 
i   of  the  married  state,  and  judg- 
ed, rritt   v.  Dearth, 
48    Vt 

20.  Lockhart    p.    Sehlotterback,    12 
In. I.  App.  I  .  E.  1109. 

Action  on  Undertaking.  —  Tn   an   ac- 

in  junction   bond   to   r 

for  the  wrongful  suing  out  of 

a    writ    of    temporary    injunction,    the 

failu  in  the  petition  that  the 

main    action    has    been    determined    will 

warrant    the    granting    of    a    motion    in 

.    126   Iowa    117",. 

X.    W.    S 

21.  Johnson    P.   Miller,   *2   Tow: 

18  N.  w.   L081,  ::i  Am. 
tep.  51  t. 

22.  Beagan  P.  Fox.  45  Ind.  8. 
Failure  To  Allege  Special  Damage. — 

Town  of  Trov  r.  Cheshire  R.  Co., 

When    Parties    Brought    in    by    the 
Court.  —  When  the   plaintiff  bring 

ly  against  one  defendant,  ami 
omplaint  contains  a  sufficient  state- 
ment   of    the    cause    of    action    against 
him,   and   thereafter   the   court   ordered 

parties    to    be    made    defer 

upon    which    the    plaintiff    inserted    an 

ent    in    his    complaint    "that    the 

laim  some  right  and 

in    and    to   the   property   described 

i.e  required 

jwe*    their     complaint,    as    their 

claims  are  unknown  to  this  plaintiff," 

plaint,    while     it    would    have 

c    ;<s     to     them 

motion     in    arrest, 

mt     a     further     averment     8 

above    set    forth,    had    they 

into    the    case    upod    the 

riff's  motion,  they  having  bten  in- 

I    into   court   upon   motion   ot   a    de- 

int  and  by  order  of  the  court,  a 


different  rule  obtains.  Van  Gundy  v. 
Carrigan,  4  Ind.  App.  333,  30  X.  E.*933. 
Actionable  and  Non-actionable  Alle- 
gations.—  When  a  declaration  allegi 
various  injuries,  some  being  "actionable 
and  others  not,  objection  may  be  taken 
thereto  by  motion  in  arrest  of  judg*- 
ment.  A  general  verdict  rendered  in 
such  a  case  is  erroneous  and  judgment 
will  be  arrested,  although  the  jury  may 
rot  have  awarded  any  damages  for  the 
injuries  not  actionable.  Potts  V.  Clarke, 
20  N.  J.  L.  536. 

23.     U.  S.— Wilson  v.  Eerrv,  2  Cranch 
C.  C.  707,  30  Fed.  Cas.  No.  17,791.     Cal. 

It  v.  Market  Street  &  C.  R.  Co., 
90  Cal.  37,  27  Pae.  61.  Conn. —  Cham- 
pion r.  Mumford,  Kirby  170.  D.  C. — 
Chandler  &  Taylor  Co.  P.  Xorwood,  14 
357.  Ga. —  linger  P.  Cun- 
ningham, 126  Ga.  6S4,  ."6  S.  E.  64.     111. 

rn  Stone  Co.  v.  Whalen,  151  111. 
172.    38    X.    B.  M    fcson     P.    Swan- 

son,  131  111.  255,  23  N.  E.  595;  Com- 
mercial Ins.  Co.  P.  Treasury  Bank,  61 
111.  4X3;  Garibaldi  P.  O'Connor,  112 
111.  App.  '>'■>,  Illinois  Live  Stock  Ins. 
Co.  P.  Kirkpatrick,  61  111.  App.  74. 
Ind.  —  Stockwell  P.  State  ex  rcl.  John- 
1  Ind.  1.  Md.  —  Loney  P.  Bailey, 
I  -.  Md.  10;  Baden  P.  The  State,  1  Gill 
165.  Mo. —  Metropolitan  St.  R.  Co.  v. 
Adams  Exp.  Co.  (Mo.  App.),  130  S.  W. 
101;    Central    Mfg.   Co.    P.   Montgomery 

App.),   129  S.  W.  460;  Pickering  P. 
lley  Nat.  Tel.  Co..  47  Mo. 

echnicality  of  pleading).  N.  H. — 
Edgerly  P.  Emerson.  23  X.  H.  555; 
Gould  V.  Kellv,  16  X.  H.  551.  N.  Y. — 
Postlev  P.  Mott,  3  Denio  353.  N.  C. — 
Duffy  *r.  Averitt,  27  X.  C.  455,  as  to 
technical  accuracv  of  a  pleading.     R.I. 

d  p.  White,"  26  R.  I.  68,  58  Atl. 
252.  S.  C.  —  Briekman  r.  South  Caro- 
lina -R.  Co.,  8  S.  C.  173.  Tenn.  — South- 
ern R.  Co.  P.  Maxwell,  113  Tenn.  464, 
82  S.  W.  1137;   Read  P.  Memphis  Gay- 
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Defective  statement  is  to  be  distinguished  from  ;i  defective  cause  <>f 
action.  On  this  motion  the  eourl  will  do  wli.-it  it  can  to  help  the 
declaration;24  and  will  not  arresl  judgment,  though  tin-  i»l«*a<lintr  be 


oso  Gas.  Co.,  9  II.  '  545.  Tex.— lYr.  • 
r.   Everett,  .    131,    11    8.    W.  388 

|  mere  incon  isti  nciea  not  sufficient ) ; 
Machon  r.  Randle,  66  Tex.  282,  17  B. 
W.    177;   Wooters  v.   [nl  I  &  (>. 

N.  R.  Co.,  54   Tex.  294.     Vt.— Cm 
Burdick,    18    Vt.    L66.     Bng. 
v.  Thomas,  3  Q.  B.  234,  2  G.  &   D.  508, 
6  Jur.   929,    11    L.   J.   Q.    B.    _1  I.    13    E. 
C.   L.    713;    KYx     v.    Phillips,     1    Burr. 
2089,  98    i  Crouther   p. 

Oldfield,  1  Balk.  364,  91  Eng.  Reprint 
316. 

Omission  of  complainant's  name  from 
the  body  of  a  complainl  Bigned  by  him 

is    not    ground    for    tioo    in    arrest. 

Com.  v.  Eagan,  L03  Mass.  71. 

Action  for  Negligence. — In  an  action 
for  causing  the  death  of  a  person,  in 
which  the  gist  of  the  action  was  the 
running  of  five  cars  withoul  proper  con- 
trol, and  in  which  the  declaration  al- 
leged the  running  of  the  five  cars 
against  two  other  cars  negligently, 
"  '  w  ithout    any    or    proper    conl  rol,    at 

a    high    rate    of    s\ I.    on    s .- 1 i <  1    down 

grade,  alone  and  free  from  any  locomo- 
tive or  engine,  and  in  charge  of  an 
insufficient  and  of  but  one  inexperi- 
enced and  Incompetent  b]  .  .  .  . 
and  so  negligently,  improperly,  impru- 
dently, and  without  control  that  the 
plaintiff's  intestate  was  suddenly,  help- 
lessly, and  without  fault  on  his  part 
thereby  struck,  thrown  violently  down. 
and  thrown  under  said  car,  which  he 
was  so  inspecting,  and  dragged  for  a 
long  distance,  to  wit,  ninety  feet,  by 
means  whereof  he  was  then  and  there 
killed,'  "  while  not  a  technical  and  apt 
statement  of  the  insufficiency  of  the 
brakeman,  whereby  the  iutestate  was 
struck,  is  sufficient  to  found  a  judg- 
ment on  and  therefore  not  open  to  at- 
tack on  a  motion  in  arrest  of  judgment. 
The  question  on  such  motion  not  be- 
ing as  to  the  correctness,  accuracy  and 
fullness  of  the  averments,  but  whether 
in  any,  even  defective  manner,  the  sub- 
stance of  what  is  necessary  to  a  right 
of  recovery  is  set  out.  Elliott  V.  Cana- 
dian Pac.  E.  Co.,  129  Fed.  163. 

A  declaration  which  identifies  the 
place  where  the  accident  occurred,  suf- 
ficiently to  permit  it  to  be  identified, 
and   states    the    injury   was   caused   by 

vol.  n 


permitting  a  toll  gate  to  fall  while 
plaintiff    wi  ng    thereunder,   suf- 

tly    charg<  fence,    without 

pointing  out   the  particular  def< 

•  r    showing    wherein    t  \>< 

panj  's    Ben  anl  in    its 

lit.     Turnpike    Co.    P. 
108  Teim.   128,  67  B.  \\ 

Failure  To  Allele  Damages. — A  decla- 
ration   in    an    action    on    a    promi 
note  which 

and  the  non-performan 
promi  ract  by  the  defendant  :. 

■    of    action    and     is 

•  odent   of   the   matter  of  at 
of  damage,  though  a  declaration  should 

state   the  specific  amount   due.      In  every 

breach   of  contract  the  law  imp]  ■ 
least    nominal    damage,   and    it    will    be 
med     after     the     verdict,     upon     a 

a   in  arrest,  that  at  the  trial  the 
execution   of  the  note  and   the   failure 

to    pay    it    at    maturity    according    to    its 
lias    Keen    fully    proved    and    that 

the  amount  of  damages  awarded  by  the 
verdict  is  fully  sustained  by  that  proof. 
In  an  action  upon  a  tort,  however,  a 
different   rule  would  apply,  as  in 

and  similar  cases  BS  Omission  to  state- 
amount  of  damage  or  the  amount 
1  as  compensation  for  an  alleged 
injury  would  probably  be  fatal 
all  circumstances  and  at  all 
the  cause.  Chandler  &  Taylor  Co.  v. 
Norwood,  14  App.  Cas.   (D.  V..,   357. 

Omission  of  the  formal  concluding 
words  of  a  pleading  cannot  be  taken 
advantage  of  by  motion  in  arrest. 
Bowen  v.  White,  26  R.  I.  68,  58  Atl. 
252,  citing  Black,  Judgments,  §  100. 

Defect  in  Addendum  Clause.  —  A  mo- 
tion in  arrest  of  judgment  on  the 
ground  of  a  fatal  defect  in  the  dei  la 
ration  because  it  lacks  a  proper 
addendum  clause  is  without  merit, 
where  the  ground  assigned  is  the  omis- 
sion of  the  words  "therefore  he  brings 
his  suit"  therefrom.  District  of  Colum- 
bia  r.  Eaton,  13  App.  Cas.   (D.  C.)    182 

24.  U.  S.  —  Henry  v.  Sowles,  28  Fed. 
521.  N.  H.  —  Edcerly  v.  Emerson,  23 
N.  H.  555.  N.  T.  —  Bayard  r.  Mai 
colm,  2  Johns.  550,  the  great  leading 
case  on  this  subject,  wherein  Chancellor 
Kent     was     reversed.     Pa.  —  Owen     v. 
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Schmidt,  14  Phila.  1S3.  S.  C.  —  Jor- 
dan r.  Boone,  5  Rich.  528.  Eng.— 
on  u.  Mason  (Waston  v.  Chap- 
man), 3  Burr.  1725,  97  Eng.  Eeprint 
1067;  Bull  V.  Steward,  1  Wils.  K.  B. 
5  Eng.  Reprint  604;  Roe  v.  Ilaugh, 
1  Salk.  29,  91  Bug.  Reprint  31. 

Broad  and  General  Allegations. — 
Sewall's  Falls  Bridge  V.  Fisk,  23  N.  H. 
171. 

"If  we  treat  the  plaintiff's  cause  of 
action    as    one    purely    in    conversion, 
then    under    the    following    authorities 
i.int's   point  is  well  taken:  Bank 
r.  Tiger  Tail  Mill  &  Land  Co.,  152  Mo 
i3  8.   W.  902,  Golden  17.  Moore,  126 
Mo.  App.  518,  104  S.  W.  481.     The  re- 
ent    contends    that   the    action    is 
i,    conversion   but   for   money   had 
and    received.     The    petition    contains 
try  allegations  and  contains  al- 
legations generally  found  in  both  con- 
sumpsit.     ...     No  at- 
made    on    the    sufficiency    of 
the   petition  until  the  motion  in  arrest 
Igment    was  filed.     "While  the  de- 
fendant has  the  right  to  object  to  the 
introduction  of  evidence  on  account  of 
the    insufficiency    of   the    petition,   and 
a  l-o    has    the     ri<_dit     to    raise     an    ob- 
,m    to    the    petition    by    motion    in 
I   of  judgment,  this  practice  is  one 
h    is  only  tolerated,  and  if  a  peti- 
tion is  sufficient  to  sustain  a  judgment, 
the  objections  will  be  overruled.     Mc- 
Kinnev  r.  Northcutt,  114  Mo.  App.  146. 
\\\  351  ;  Heether  v.  City  of  Hunts- 
ville,  121  Mo.  App.  495,  97  S.  W.  239; 
Fisher  r.  St.  Louis  Transit  Co.,  198  Mo. 
95    S.    W.    917.     In   this   case   the 
rule  should  be  strictly   enforced.     The 
plaintiff's    petition    demanded    a    judg- 
ment a-rainst  the  defendant  in  the  sum 
of    $2,500,    and    the    defendant    in    due 
time  filed  her  counterclaim  asking  for 
a  judgment  of  over  $1,200  against  the 
biff.     By  agreement  of  the  parties 
the   court   appointed   a   referee,  before 
i  the  parties  appeared  and  all  the 

•  nee  was  taken,  report  made  in 
favor  of  the  plaintiff  on  its  cause  of 
action,  and  in  favor  of  the  defendanf 
on  one  of  her  counterclaims,  and  a 
judgment  was  rendered  in  favor  of  the 

in   whose  favor  the  balance  was 
found.    After  all  these  things  had  been 

•  by  agreement  of  the  parties.  The 
defendant  challenged  the  sufficiency  of 
the   petition.     The  petition,   as  one   in 


conversion,  was  not  fatally  defective, 
but  was  subject  to  amendment  after 
the  motion  in  arrest  of  judgment  had 
been  filed.  Golden  v.  Moore,  126  Mo. 
App.  518,  104  S.  W.  481.  The  mere 
fact  that  the  petition  alleged  that  the 
defendant  had  appropriated  the  money 
to  his  own  use  did  not  make  the  plain- 
tiff's cause  an  action  for  conversion. 
Antonelli  v.  Basile,  93  Mo.  App.  138. 
we  are  inclined  to  hold  that 
it  states  a  good  cause  of  action  for 
money  had  and  received,  and  will  con- 
sider the  case  on  its  merit."  Central 
Mfg.  Co.  v.  Montgomery  (Mo.  App.), 
129  S.  W.  461. 

Defective  Title  and  Defective  State- 
ment of  Title  Distinguished.  —  If  plain- 
tiff's  title  be  defective,  judgment  must 
be  arrested.  "When  any  particular 
fact  is  essential  to  the  validity  of  the 
plaintiff's  title,  if  such  fact  is  neither 
expressly  stated  in  the  declaration, 
nor  necessarily  implied  from  those 
facts  which  are  stated,  the  title  must 
be  considered  as  defective,  and  judg- 
ment must  be  arrested;  but  if  such 
fact,  although  not  expressly  stated,  be 
necessarily  implied  from  what  is  stated, 
the  title  must  be  considered  only  as 
defectively  stated,  and  the  defect  is 
cured  by  a  verdict."  Town  of  Wal- 
polc  17.  Town  of  Marlow,  2  N.  H.  385. 

Defective  Description  of  Land.  —  In 
Machon  r.  Randle,  66  Tex.  282,  17  S. 
W.  477,  it  was  said,  referring  to  this 
motion:  "the  purpose  of  such  a  plead- 
ing is  to  present  to  a  court,  after  trial, 
such  matters  as  before  trial  might  have 
been  presented  by  demurrer.  Denison 
r.  League,  16  Tex.  405.  It  calls  in 
question  the  sufficiency  of  the  aver- 
ments of  the  pleading  to  entitle  the 
party  to  the  relief  which  he  seeks,  and, 
the  petition  being  good  on  demurrer, 
the  motion  in  arrest  of  judgment  was 
properly  overruled.  If  the  defendant 
deemed  it  necessary  to  have  presented 
with  more  precision  than  the  pleadings 
did  the  issue  which  was  raised  by  the 
evidence,  and  to  have  described  with 
particularity  the  strip  of  land  really  in 
controversy,  he  should  have  done  so  by 
his  pleadings,  and  not  have  tendered 
simply  the  general  issue."  This  was 
followed  in  Halsell  v.  Belcher,  6  Tex. 
Civ.  App.  322,  25  S.  W.  156,  where  the 
real  question  was  one  of  boundary. 

Vol.   n 


1004 


ARREST  OF  JUDGMENT 


loose  and  inartificial,28  ambiguoue,"  imperfect,'1  or  uncertain,*1  if 
from  the  whole,  taken  together,  the  intendment  of  the  pleader  can 
be  arrived  at  with  reasonable  certainty." 

P>.  Omission  of  Similiter.  The  entering  of  the  similiter  being 
matter  of  form  only,  the  failure  i<>  enter  it  is  held  to  be  n<»  ground 
for  arresl  of  judgment,  if  the  issue  is  plain  and  distinct,  and  the  de- 
fendanl  suffers  no  injury  or  disadvantage  in  the  trial  by  reason  of 
the  omission.30 

C.  Failure  To  Allege  Jurisdictional  Pacts.  —  The  failure  to 
state  necessary  jurisdictional  facts  in  the  complaint  or  declaration 
is  ground  for  arrest  of  judgment.*1 


25.  Lester  V.  Piedmont,  etc.  Ins.  Co., 
55  Ga.  475. 

Setting    out    evidence,    rather    than 
ite  conclusions,  i i   no  ground   for 
a  mot  ion  in  I     Ballin- 

ger,  L25   [owa    HO,   L0]   N.  W.   L39. 

26.  State  v.  Gr<  enwell,  \  Gil]  &  J. 
(Mil.)  407. 

27.  Louisv  Llle  &  X.  B.  ('<».  r.  Ward, 
61    Fed.    927,    10    C.    C.    A.    L66. 

28.  Mitchell  v.  Starbuck,  10  M 
Statement     Regarding     Quantity.    — 

"The  courts  construe  liberally  descrip 
tions  of  quantity  and  are  inclined  to 
sustain  the  declaration,  whenever,  by 
reasonable  intendment ,  it  ran  be  sup 
posed,  the  evidence  may  give  certainty 
to  terms  ordinarily  used  in  a  loose  and 
indefinite  sense,  because  it  is  agreeable 
to  experience,  that  many  such  words  arc 
used  in  particular  trades,  with  definite 
significations.  .  .  .  But  where  the 
quantity  of  the  articles  is  entirely  un- 
certain and  they  are  not  aided  by  any 
reasonable  intendment;  and  still  more 
when  the  nature  of  the  articles  is  un- 
certain the  declaration  has  always  been 
held  insufficient,"  on  motion  in  arrest. 
Edgerly  V.  Emerson,  23  N.  H.  555. 

29.  Territory  V.  Church,  14  N.  M. 
226,  91  Pac.  720;  Bayard  v.  Malcolm, 
2  Johns.  (N.  Y.)  550,  3  Am.  Dec.  450. 

Unnecessary  Allegation.  —  An  allega- 
tion in  a  declaration  in  trespass  for 
personal  injuries  was  "that  the  defend- 
ant by  its  servants  having  charge  of 
keeping  said  track  in  repair,  knew,  or 
by  the  exercise  of  ordinary  care  would 
have  known,  of  said  defective  condi- 
tion of  the  track  in  time  to  have  re- 
paired same  and  averted  the  injury  to 
the  plaintiff,  yet  they  neglected  te  do 
so."  Whether  this  was  defective  or 
not,  the  declaration  being  sufficient 
without    it,   motion    in    arrest   was    not 


sustained.      Louisville    £    X.    B.    Co.    V. 
Ward,   6]    Fed.   927,    1"    C.   C.    A.    166. 
Where  a   declaration   alleged   that  a 

nute    u.  -     pa]  aide    lu    < ;.    vV     B.    and    en- 

dorsed  by  them  to  G.  and  bj  him  to 
the  plaintiff,  the  failure  to  allege  that 
ti.  and  B.  were  partners  was  oot  suf- 
ficient   tu    arrest    judgment.      Boot    v. 

1  leni  ■. ,  6   Ma     .  50 1. 

I  f    a     hi  t  bat     t  he     ne.  • 

means    were    used    for   obtaining   satia- 

Of      the     judgment      and      have 

proved  unavailing,  it  la  unnecessary  to 
allege  that  Buch  judgment  is  not  satis- 
fied, or  that  it  lias  not  been  reversed, 
the  presumption  being  that  the  judg- 
ment is  in  force  until  the  contrary  be 
shown.  Nor  is  it  accessary  to  plead  a 
statute  which  is  ;1  general  law,  nor 
w  bere  ' '  it.  is  a\  erred  thai  the  execu- 
tion was  returned,  and  what  proceed- 
ings were  had  upon  it;  it  was  necessary 
forth  the  officer's  return,"  or 
ime  of  the  officer.  M  'Gee  ''.  Bar- 
ber, 14  Pick.  (Mass.)   212. 

30.  Conn.  —  Babcock   V.   TTuntington, 

2  Dav  392.  Fla.  —  Sammis  v.  Wight- 
man,  31  Fla.  10,  40,  12  So.  526  (where 
the  jdea  did  not  set  u j)  new  matter); 
Huling  v.  Florida  Sav.  Bank,  19  Fla. 
695.  Md.  —  County  Comrs.  of  Charles 
County  v.  Mandanyohl,  93  Md.  150,  48 
At!.  1058  (reiving  upon  Dermott  V. 
Wallaeh,  1  Black  TU.  8.1  96,  17  L.  ed. 
50);  Bowland  r.  Wilson,  71  Md.  307, 
18  Atl.  536.  Pa.  — Com.  v.  Ault,  10 
Pa.  Super.  651. 

31.  U.  S.  — Hartshorn  r.  Wright, 
11  Pet.  C.  C.  64,  11  Fed.  Cas.  No.  6,169. 
Cal.  — People  v.  Webber,  133  Cal.  623, 
66  Pac.  38.  Fla.  — Mills  v.  State.  .",1 
So.  278.  Mo.  —  Robinson  r.  Robinson 
(Mo.  App.),  129  S.  W.  725;  Metropolitan 
St.    R.    Co.    v.    Adams   Exp.    Co.    (Mo 
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D.  Defective  Indictment.  —  1.  Generally.  —  Whether  the  allega- 
tions contained  m  an  indictment  sufficiently  charge  the  offense  is  a 
proper  matter  to  be  inquired  into  on  a  motion  to  arrest  judgment 32 

Defects  Warranting  Remedy.  —  The  omission  of  material  facts  or  the 
presence  of  substantial  errors  affecting  the  merits  and  injuriously 
affecting  the  defendant  are  ground  for  the  motion  in  arrest33  Of 
such  a  character  are  allegations  so  defectively  set  out  that  the  court 

App.)   130  S.  W.  101;  Stansburyr.  Stans- 

bury    118  Mo.  App.  427,  9-4  S.  W.  566. 
AUeging  Jurisdiction.— When  a  court 

has   general  jurisdiction   of   a   class  of 

cases,    judgment    will    not    be    arrested 

lor  failure  to  allege  that  the  court  had 

jurisdiction    of    the    particular    action. 

Huff   v.   Hutchinson,    14   How.    (TJ    S  1 

586,  14  L.  ed.  553.  l  ; 

Allegation  of  Residence.  —  The  omis- 
sion   of    allegation    as    to    the    defend- 
residence   is  amendable;    may   be 

waived   by   pleading  to  the  merits,  and 

is    cured    by    verdict    or    confession    of 

judgment.       K'aney    v.    McRae,    14    Ga. 

589,   60   Am.    Dec.   660. 

Court  Takes  Judicial  Notice  of  Place 

of   Holding   Court.  — State    v.   Shanks, 

Tappan  (Ohio)  45. 
32.     U.  S—  Clement  v.  United  States. 

149  Fed.  305,  79  C.  C.  A.  243;  United 

states  v.  Bartow,  10  Fed.  874.     Kan. — 

Rice  v.  State,  3  Kan.  135.    Me.  —  State 

r.    Carver,    49    Me.    588,    77    Am.    Dec. 

275  (though  a  plea  of  guilty  be  en- 
tered);   State    v.    Haines,    30  "Me.    65; 

State  P.   Stuart,  23  Me.   111.     N.  Y. — 

People    r.    Wiechers,    94    App.    Div.    19, 

87  X.  Y.  Supp.  897,  18  N.  Y.  Crim.  350, 
atjirmrd  179  N.  Y.  459,  72  N.  E.  501. 
N.  D.  —  State  r.  Johnson,  17  N.  D.  554, 
118  N.  W.  230.  Tex.  —  Robertson  v. 
State,  31  Tex.  37;  Moore  v.  State,  56 
Tex.  Crim.  300,  119  S.  W.  858. 

Under  statute  in  some  states  no  ques- 
tion as  to  the  sufficiency  of  the  in- 
dictment can  be  inquired  into  on  the 
motion.  Ind.  —  McGuire  v.  State,  50 
Ind.  284.  La.  — State  r.  Joseph,  40 
La.  Ann.  5,  3  So.  405.  Mass.  —  Dean 
r.  Ross,  178  Mass.  397,  60  N.  E.  119; 
Com.  r.  Monahan,  170  Mass.  460,  49 
N.  E.  751;  Com.  r.  Chiovaro,  129  Mass. 
489;  Com.  r.  Eagan,  103  Mass.  71;  Hill 
i'.  Dunham,  7  Gray  543.  See,  however, 
as  to  previous  rule,  Com.  v.  Bean,  14 
Gray  52;  Com.  v.  Grey,  2  Gray  501, 
f!l  Am.  Dec.  476;  Com.  v.  Collins,  2 
Cush.  556;  Com.  v.  Morse,  2  Mass.  128. 
N.  J.  —  Mead  v.  State,  53  N.  J.  L.  601, 
23  Atl.  264. 


33.  U.  S.  —  Dunbar  v.  United  States, 
156  U.  S.  185,  15  Sup.  Ct.  325,  39  L. 
ed.  390;  United  States  V.  Barton,  10 
Fed.  874;  Virginia  V.  Hooff,  1  Cranch  C. 
C.  21,  28  Fed.  Cas.  No.  16,962.  D.  C. 
United  States  v.  Johnson,  26  App.  Cas. 
136.  Fla.  —  Morgan  v.  State,  51  Fla. 
76,  40  So.  828;  Grant  v.  State,  35  Fla. 
581,  17  So.  225,  48  Am.  St.  Rep.  263; 
Stevens  v.  State,  18  Fla.  903.  Ind. — 
Bittings  v.  State,  56  Ind.  101.  Ky. — 
Mork  v.  Com.,  6  Bush  397.  La.— State 
V.  Heas,  10  La.  Ann.  195.  Mass.  —  Com. 
v.  Tuck,  20  Pick.  356.  Mich.  — People 
V.  Rathbun,  105  Mich.  699,  63  N.  W. 
973.  Miss.  —  Hughes  v.  State,  74  Miss. 
368,  20  So.  838.  Mo.  —  State  v.  Jones, 
168  Mo.  398,  68  S.  W.  566.  N.  H. — 
State  r.  Gove,  34  N.  H.  510;  State  v. 
Card,  34  N.  H.  510.  N.  C.  —  State  V. 
Wise,  66  N.  C.  120.  Pa.  —  Com.  v.  Mc- 
Maniman,  15  Pa.  Co.  Ct.  495.  Tex. — 
Strickland  v.  State,  19  Tex.  App.  518. 
Vt.  —  State  v.  Bisbee,  75  Vt.  293,  54 
Atl.  1081. 

Obscene  and  Indecent  Matter.  —  The 
failure  to  set  out  obscene  and  indecent 
matter  is  an  exception  to  the  rule,  pro- 
vided the  act  charged  be  referred  to 
in  general  terms,  and  the  general  lan- 
guage used  be  such  as  to  reasonably 
inform  the  accused  of  the  charge 
against  him.  U.  S.  —  Rosen  v.  United 
States,  161  U.  S.  30,  16  Sup.  Ct.  434, 
480,  40  L.  ed.  606;  United  States  v. 
Bennett,  16  Blatchf.  338,  24  Fed.  Cas. 
No.  14,571.  lib— Fuller  v.  People,  92  111. 
182;  McNair  v.  People,  89  111.  441.  Mass. 
Com.  v.  Tarbox,  1  Cush.  66;  Com.  v. 
Holmes,  17  Mass.  336.  See,  however, 
Com.  v.  McCance,  164  Mass.  162,  41 
N.  E.  133,  29  L.  R.  A.  61.  Mich. —  Peo- 
ple V.  Girardin,  1  Mich.  90.  Pa.  —  Com. 
v.  Sharpless,  2  Serg.  &  R.  91.  R.  I.— 
State  v.  Smith,  17  R.  I.  371,  22  Atl. 
282.     Vt.  — State  v.  Brown,  27  Vt.  619. 

Contra,  see  State  v.  Corbett,  12  R. 
I.  288;  Cook  v.  Cox,  3  M.  &  S.  110, 
105    Eng.    Reprint    552;    Bradlaugh    v. 

vol.  n 
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is  unable  to  determine  th<  refrom  the  ehi  the  (  Sense,  or  the 

nature  and  measure  i  E  the  punishment  to  be  impost 

immaterial  Defects.-  I  i».n  this  motion  tin-  indictment  should 
ceive  a  Liberal  construction,  and  even  an  informal  <>r  imperfect  alle- 
gation of  ;iu  essential  fact  will  be  deemed  ;i  sufficient  averment  of 
that  fact.35  A  defective  allegation  doI  affecting  the  real  merits,3'1 
or  ;i  merely  formal87  or  clerical  error,1  or  an  allegation  of  unneces- 
sary matter89  not  concerning  tin'  substance  of  the  charge,  would  uot 
be  ground  for  arresting  the  judgment.4*     Nor  would  the  fact  that 


'I'll,.  Queen,  I.,  i.'.  3  Q.  B.  D.  607;  I>r. 
Sacheverell's  Case,  5  St.  Tr.  828,  s.  c. 
15   How.  St.  Tr.    166. 

34.  United  States  v.  Bartow,  10  Fed. 
874;    State   v.    Wise,   66    N.   C.    L20. 

35.  U.  S.  — United  States  /•.  Dim- 
mick,    Hi'    Ped.  352.     N.  D.  —  81 

Johnson,    17    X.    D.    554,    lis    N.    \\ 

Tex.  —  Anderson  v.  State,  39  Tex.  Crim. 

83,  45  s.  \V.   15. 

36.  Colo.  —  Covington  v.  People,  36 
Colo.  183,  85  i  .  D.  C.  Tro 
meter  r.  Districl  of  Columbia,  24  App. 
Cas.  242.  fact  thai   must  have  app 

in  the  e\  Ldenee.  Ga. — Lampkin  v.  State, 
87  Ga.  516,  L3  S.  E.  523.  111.—  Young  v. 
People,  L93  HI.  236,  61  N.  E.  lint. 
Ind.  —  Compton  v.  State,  L40  End.  142, 
39  N.  E.  916;  llartv  r.  Stat.',  3  Blackf. 
386.  Ky.  — Hodges  v.  Com.,  11  Ky.  L. 
Rep.  226,  11  S.  \V.  821.  La.  — Si 
Sonnier,  38  La.  Ann.  962;  Sta 
Woods,  31  La.  Ann.  267.  Me.  — State 
v.  Gerrish,  78  Me.  20,  2  Atl.  129. 
Mass.  —  Com.  v.  Eastman,  2  Gray  76; 
Com.  v.  Murphy,  11  Cush.  172;  Com. 
v.  Shaw,  7  Mete.  52;  Com.  v.  Smith, 
1  Mass.  245.  Mo.  — State  v.  Fork,  22 
Mo.  402.  Neb.  —  Leisenberg  v.  State, 
60  Neb.  628,  84  N.  W.  6.  S.  D. 
of  Lead  v.  Klatt,  13  S.  D.  140,  82  N. 
W.  391.  Term.  —  State  v.  Brown,  8 
Humph.  89;  State  r.  Elkins,  Mei<:s  109. 
Tex.  —  Worthan  V.  State,  65  S.  W.  526; 
Bell  V.  State,  1  Tex.  App.  598.  Va.  — 
Stroup   r.  Com.,  1  Rob.  816. 

37.  U.  S.  —  Dunbar  v.  United  States, 
156  U.  S.  185,  15  Sup.  Ct.  325,  39  L. 
ed.  390;  United  States  r.  Dimmick,  112 
Fed.  352;  United  States  r.  Chase,  27 
Fed.  807;  United  States  v.  Singleton, 
1  Cranch  C.  C.  237,  27  Fed.  Cas.  No. 
16,293.  Ala.  — Lyon  v.  State,  61  Ala. 
224.  Colo.  —  Daniel  v.  Denver,  2  Colo. 
669.  Ga.  — Battle  r.  State,  122  Ga. 
575,  50  S.  E.  342;  Moore  v.  State,  115 
Ga.  259,  41  S.  E.  578;  Martin  V.  State, 
115  Ga.  255,  41  S.  E.  576;  Berry  v.  State, 

Vol.  II 


92   Ga.    17.    17   s.    r  Hatleld    p. 

.   76  Ga.  .  State,  59 

Thurmond     V.  •    Ga, 

598;   Borne  v.  State,  30,  92  Am. 

■     Ga.   51  j 
[Camp   r.   State,   25   Ga.   689;    Bowie    v. 
state,    lit   Qa.    l;    Hatcher   r.   State,    L8 
Ga.    160.     lad.  — Knight    v.    Btati 
Ind.    7.'5.      La.  Bildstl 

n    778,  11  So.  37;  State  v.  Palm- 
Ann.    565;    state    /\    John- 
SOn,    29     La.    Ann.    717;    State    r.    Milli- 

can,    L5   La.   Ai  State   v.    Bgan, 

.  Ann.  698.  Md.  —  Rowland  V. 
Wilson,  71  M.l.  307,  L8  Atl.  536.  Mass. 
Com.  v.  Rfackay,  177  Mass.  345,  58  N. 
E.    L027.     Mo.  '    State    v.   Calvert,   209 

Mo.  280,  107  S.  \V.  L078;  State 
r.  Brown,  181  Mo.  L92,  79  8. 
\V.  1111.  N.  C.  —  State  v.  Barnes, 
L22  N.  C.  1031,  29  8.  W.  381;  State 
r.  Evans,  69  X.  C.  40.  E.  I. —  State 
v.  Smith.  29  B.  I.  513,  72  Atl.  710; 
state  v.  O'Brien,  18  R.  I.  105,  25  Atl. 
910.  Tex. —  Weaver  r.  state,  19  Tex. 
App.  547,  53  Am.  Rep.  389;  Niland  v. 
State,  L9  Tex.  App.  L66. 

The  failure  of  the  solicitor  to  sign 
line  to  the  indictment  does  not 
the  indictment  itself  and  is  not 
ground  for  arrest  (State  v.  Coleman,  8 
S.  C.  237);  nor  is  the  failure  of  the 
foreman  to  sign  the  certificate  on  the 
back  of  the  bill  that  the  witnesses 
marked  X  had  been  sworn  and  ex- 
amined (State  v.  Long,  143  N.  C.  670, 
57  S.  E.  349;  State  17.  Sultan,  142  N. 
C.  569,  54  S.   E.  841). 

Defective  Endorsement.  —  State  v. 
Sultan,  142  N.  C.  569,  54  S.  E.  841. 

38.  Territory  v.  Church,  14  N.  M. 
226,  91  Pac.  720;  Smith  v.  State  (Tex. 
Crim.),  102  S.  W.  407. 

39.  HI.  —  Perry  v.  People,  14  111. 
496.  N.  C  — State  v.  Long,  143  N.  C. 
670,  57  S.  E.  349.  S.  C.  —  State  r. 
Fant,  2  Brev.  487. 

40.  Ga.  — Hatfield   17.    State,    76   Ga. 
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what  is  set  out  is  properly  matter  of  evidence,41  or  that  the  indict- 
ment was  found  without  evidence  to  support  it,42  or  on  illegal  evi- 
dence,43 or  that  it  contains  an  immaterial  alteration  or  interlinea- 
tion,44 or  an  erasure,  even  without  note  as  to  when  or  by  whom 
made,45  be  ground  for  arrest  of  judgment  unless  the  defendant  be 
prejudiced  thereby.46 

2.  Motion  Must  Be  Based  on  Intrinsic  Defect.  —  In  order  to  prevail, 
the  motion  must  be  predicated  upon  some  defect,  apparent  from  the 
record  affecting  the  merits  of  the  offense  charged,  or  matter  which 
ds  to  the  prejudice  of  the  defendant.47  In  accordance  with  this 
rule  it  has  been  held  that  an  apparent  inaccuracy  or  mistake  in  a 
statute,48  the  fact  that  the  trial  was  had  without  the  indictment,49 
that  the  indictment  had  not  been  filed  within  the  time  granted  there- 


Badger  v.   State,  5   Ga.  App.  477, 

Ind.  —  Campton  v.  State, 

140   Ind.    442,   39    N.    K.   916.     N.   C. — 

State    v.    Barnes,    122    N.    C.    1031,    29 

8.    E.   381;    State   V.    Walker,   87   N.   C. 

541.     N.  D.  — State    P.   Johnson,   17   X. 

D.   554,    US    N.    W-.   230.      Tex.  — State 

P.    Williamson,    43    Tex.    500;    Gibbs    V. 

.  41   Tex.  491;   Terrell  P.  State!"  41 

:    Robertson    P.    State,   31   Tex. 

[udson   P.  State,  10  Tex.  App.  215; 

-rate,  6   Tex.   App.  485. 

41.     State      r.      Brown,      8      Humph. 

(Tenn.)  89. 

Want  of  allegation  of  sanity  is  not 
ground  for  motion  in  arrest.  Hill  P. 
United  States,  22  App.  Cas.  (D.  C.) 
395. 

Setting  out  public   statute   is  unnec- 

;.-.     Com.   p.  M  '• 
42."    United    States    p.   Kilpatrick,    16 
:    State    P.    McEntire,   4   N.    C. 

43.  United  States  r.  Kilpatrick,  16 
Fed.   765. 

44.  State  V.  Turner,  25  La.  Ann. 
573. 

Erasures    by    order    of    court    before 
evidence    received    of   notes   in    the   in- 
dictment filled  in  by  the  solicitor  gen- 
eral    for     his     guidance.       Bostock     V. 
.  61  Ga.  635. 

45.  Com.  v.  Fagan,  15  Gray  (Mass.) 
194. 

46.  U.  S.  —  Rosen  r.  United  States, 
1G1  U.  S.  29,  16  Sup.  Ct.  434,  480,  40 
L.  ed.  606.  Colo.  —  Covington  r.  Peo- 
ple, 36  Colo.  183,  85  Pac.  832.  Fla.— 
Johnson    P.    State,    51    Fla.    44,    40    So. 

Mass.  —  Com.  v.  Murphy,  11  Cush. 

N.    C  — State    v.    Smith,    63    X. 

14;    State   V.   Dula,   61   X.    C.   437; 


State  P.  Molier,  12  X.  C.  263.  Pa. — 
Com.  r.  Blackburn,  3  Pa.  Co.  Ct.  464. 
S.  C.  —  State  P.  Coleman,  8  S.  C.  237. 
Allegation  in  Rape.  —  Under  a  stat- 
ute providing  that  in  the  case  of 
carnel  knowledge  of  a  child  under 
ten  years  of  age  the  law  will  presume 
the  act  to  be  forcible  and  without 
her  consent,  and  judgment  will  not  be 
arrested  for  lack  of  such  allegation. 
State   p.   Erickson,  45   Wis.  86. 

47.  U.  S.  — Morris  v.  United  States, 
168  Fed.  682.  94  C.  C.  A.  168,  reversing 
161  Fed.  672,  88  C.  C.  A.  532.  Cal.— 
People  P.  Taylor,  119  Cal.  113,  51  Pac. 
37;  People  P.  McConnell,  82  Cal.  620, 
23  Pac.  40.  Conn.  — State  r.  Carroll, 
82  Conn.  321,  73  Atl.  780.     Fla.  — Mills 

v.   State,  51   So.   278.     Ga Scandrett 

v.  State,  124  Ga.  141,  52  S.  E.  160. 
111.  — Winship  v.  People,  51  111.  296. 
Ind.  —  State  P.  Xoland,  29  Ind.  212. 
Kan.  — Rice  r.  State,  3  Kan.  135.  La. 
State  V.  Jackson,  43  La.  Ann.  183,  8 
So.  440;  State  P.  Miller,  36  La.  Ann. 
158;  State  v.  Xieholson,  14  La.  Ann. 
785;  State  P.  Peterson,  2  La.  Ann.  921. 
Miss.  —  Tavlor  P.  State,  74  Miss.  544, 
21  So.  129.*  Mo.  — State  V.  Brown,  181 
Mo.  192,  79  S.  W.  1111;  State  v.  Sand- 
ers, 158  Mo.  610,  59  S.  W.  993,  81 
Am.  St.  Rep.  330;  State  P.  Wade,  147 
Mo.  73,  47  S.  W.  1070;  State  P.  Pem- 
berton,  30  Mo.  376;  State  r.  Runzi,  105 
Mo.  App.  319,  80  S.  W.  36.  N.  M.  — 
Territnrv  p.  Armijo,  7  X.  M.  571,  37 
Pac.   Ili7. 

Caption  No  Part  of  Indictment. — 
State  P.  Peterson,  2  La.  Ann.  921; 
State  v.  Thibeau,  30  Vt.  100. 

48.  Clare    r.   State,   68    Ind.    17. 

49.  State    v.    Shelledy,    8    Iowa    477, 

vol.  n 
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for,50  that  sentence  was  not  pronounced  al  the  term  .-it  Trhieb  the 
verdict  was  rendered,51  thai  the  court  had  nol  jurisdiction  over  the 
person  of  the  defendant,81  were  matters  thai  »li«l  not  warrant  arreal 
of  the  judgment. 

3.  Failure  To  Allege  Public  Offense.  —  If  the  facts  as  Bel  out  tl. 
in  do  not  constitute  a  public  offense,  judgment  will  be  an 
A  bill  of  particulars  will  ool   aid  the  indictment  in  such  e 
nor  will  the  failure  to  apply  for  a  bill  <>!'  particulars  be  considered.18 
But  if  the  facts  stated  constitute  a  public  offense,  within  the  court's 
jurisdiction,88  and  are  sel  forth  substantially  and  with  reasons   le  <••  r- 
tainty,87  so  as  to  insure  to  the  accused  a  fair  trial  and  reasonable  pro- 


whcre  a  co-defendant  had  taken  a 
change  of  venue  before  the  present 
trial. 

50.  State     r.    Smith,     12     Mont.     378, 

30    Pac.    679;    Leisenberg    v.   8ti 

Neb.  628,  84  N.  W.  6. 

51.  Ledgerwood  v.  State,  134  [nd. 
81,  33  N.  E.  631;  Harbin  v.  State,  L33 
Ind.  608,  33  N.  E.  635;  Emporia  v. 
Haussler,  6  Kan.  App.  7  17,  50  Pac.  979. 

52.  Stati  9.  «'.) 
270. 

53.  U.  8. — United  Btates  .  o.  Tur- 
ley,  4  Cranch  C.  C.  334,  28  Fed.  Cas. 
No.     16,546.       Fla.  —  Tlioinas     r. 

50  So.  954.  Idaho.  — People  v.  Page, 
1  Idaho  102.  Ky.  —  Tully  V.  Com.,  11 
Bush  154;  Com.  r.  Eadcrs  El 
ill ;  Creech  r.  Coin.,  5  Ky.  L.  R  p. 
860.  Me.  —  State  r.  Mart,  34  Me. 
36.  Mass.  —  Coin.  V.  Town  of  North- 
ampton, 2  Mass.  116.  N.  H.  —  State 
v.  Smith,  20  X.  II.  399.  N.  Y.  — 
People  V.  Pierson,  80  App.  Div.  415,  81 
N.  Y.  Supp.  214,  order  reversed,  176 
N.  Y.  201,  68  N.  E.  243,  98  Am.  St. 
Kep.  666,  63  L.  R.  A.  1ST.  Okla. — 
State  v.  Harmon,  104  Pac.  370.  S.  C. 
State  V.  Hamilton,  17  S.  C.  402;  State 
v.  Dandy,  1  Brev.  395.  Vt.  — State  v. 
Hodgson,  66  Vt.  134,  28  Atl.  1089. 

Though  the  better  practice  be  to  at- 
tack the  efficiency  of  an  indictment  by 
demurrer,  "no  defendant  in  a  criminal 
case  can  be  found  guilty  and  punished 
unless  the  indictment,  even  if  not  at- 
tacked until  by  motion  in  arrest  of 
judgment,  states  the  substance  of  an 
offense."  Morris  v.  United  States, 
168  Fed.  683,  94  C.  C.  A.  168. 
See  the  title  "Indictments." 
Effect  of  Pleading  Guilty.  —  A  plea 
of  guilty  of  the  acts  charged  in  a 
count  in  an  indictment  is  not  a  plea 
of  guilty  to  the  crime  defined  by  the 

vol  n 


statute  if  the  indictment  fail  to  charge 
thel   crime.    Smith    r.  -     xvi>. 

204,  94   X.  W.  L06. 

54.  United  B 

55.  United  States  v.  Tool 

56.  Ala.  — McDowell    v.    SI  ite,    61 

Ala.     17l'.     Cal.        P 

19  Cal.  388.     Ind.  a   P.  State, 

l  10   [nd.    H-.  39  X.   r.  916; 

state,  65   I n.l.  A  12;  81  epherd   v.  state, 

•it    [nd.   43;    Veatcb    r.  6    In. I. 

584,  I  Laydon  v.  state, 

52    [nd.    159.    Ind.    Ter.  —  Tedford    v. 

United  Btatea,  7   [nd.  Ter.  254,   104  S. 

Kan. —  State     r.     Heni 
Kan.    t..7;    \  p.  Territory,   1 

525.  Ky.  —  Travis  r.  Com.,  96  Ky.  77, 
27  S.  W.  B63,  16  Ky.  L.  Bep.  253;  Com. 
V.  Ka  .    157,  18  8.  YV.  7;  Tully 

V.  Com.,  11  Bush  154;  Walston  v.  Com"., 
L6  B.  Mon.  15;  Parrott  v.  Com.,  20  Ky. 
L.  Rep.    761,  47  8.   W.  452;    Parri 

20  Ky.  L.  Rep.  386,  16  8.  YV. 
199;  Rhodes  r.  Com.,  12  Ky.  L.  Rep. 
717;  Eodges  '\  Com.,  11  Ky.  L.  Rep. 
226,  11  S.  W.  821.  La.  — State  v.  Fos- 
ter, 7  La.  Ann.  255.  N.  C.  —  State  V. 
Newcomb,  126  N.  C.  1104,  36  S.  E.  147. 

Convictions  for  Lesser  Degree.  — 
Where  an  indictment  charges  an  of- 
fense which  includes  a  lesser  degree, 
and  the  defendant  is  convicted  of  the 
lesser  degree,  the  fact  that  another 
tribunal  has  exclusive  jurisdiction  of 
the  lesser  degree  for  which  conviction 
was  had,  or  that  the  statute  of  limita- 
tions had  run  against  the  lesser  degree 
and  that  prosecution  could  not  have 
been  instituted  therefor,  will  not  war- 
rant arrest  of  judgment.  State  v. 
Reaves,  85  N.  C.  553. 

57.     TJ.      S.  —  Stearns      v.      United 
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lection  against  further  prosecution  for  the  same  offense,  and  so  that 
an  intelligible  verdict  and  judgment  can  be  rendered  thereon,58  the 
order  will  not  be  granted. 

4.  Offense  Occurring  Under  Repealed  Statute.  —  The  general  rule 
is  that  the  repeal  of  a  statute  creating  an  offense  abates  all  prose- 
cutions under  it,  unless  there  is  a  saving  clause.  But  an  indictment 
which  is  good  and  sufficient  on  its  face  under  the  statute  in  force 
when  it  was  found,  though  it  appear  on  the  trial  that  the  offense 
occurred  under  a  previous  statute — no  question  as  to  whether  such 
indictment  was  good  under  the  prior  statute  which  was  in  force  when 
tii.-  ac1  took  place  can  be  raised  on  the  motion  to  arrest  judgment.59 

B.  <  toon  and  Bad  (  hints.  —  1.  Motion  Goes  to  Whole  Complaint.  — 
The  motion  in  arrest  of  judgment  addresses  itself  to  the  whole  com- 
plaint, and  if  a  single  paragraph  be  contained  therein  that  is  good, 
the  motion  will  not  prevail.™    The  same  rule  applies  regarding  good 


1.   900,   82   C.   C.   A.   4*; 

V.  Bavaud,  16  Fed. 
Ark.  — Frcel  p.  State,  21  Ark.  212. 
Conn. —  State  P.  Tuller.  34  Conn.  280. 
Ga.—  Hall  r.  State,  3  Ga.  18.  Ind. — 
Ledgerwood  P.  State,  134  Ind.  81,  33 
:  631;  Harbin  p.  State,  13.'5  Ini. 
698,  33  X.  K.  635.  Ind.  Ter.  — 
Tedford  P.  United  States,  7  Ind. 
Ter.  254,  104  S.  W.  608.  La. — 
p.  Maloney,  115  La.  498,  39  So.  539 
(rehearing) ;  State  P.  Smith,  104  La. 
te  p.  Ducote,  4  7  La. 
Ann.  46,  16  So.  562;  State  P.  Sonnier, 
38  La.  Ann.  962.  Me.  — State  r. 
Haines,  30  Me.  65.  Mass.  —  Com.  P. 
Thompson.  2  Allen  507;  Com.  p.  Dana, 
2  Mete.  329.  Miss.  —  Morgan  P.  State, 
13  Smed.  A  M.  242.  N.  C  — State  r. 
MrLain.  104  X.  C.  894,  10  S.  E.  518; 
State  P.  Caudle,  63  NT.  C.  30.  N.  D. — 
State  P.  Johnson,  17  X.  D.  554.  11 S  X. 
W.    230.     Term.  — Tipton    p.     - 

Tex.  — Hollar  p.  State,  73 
S.  W.  961.  Vt.  — State  P.  Clark,  75 
Atl.  534;  State  V.  Hodgson,  66  Vt.  134, 
28  Atl.  1089.  Wash. —  State  r.  Feans- 
ter,  12  Wash.  461,  41  Pac.  52.  Wis.— 
Barnard  P.  State,  88  Wis.  656,  60  X. 
W.  1058. 

58.  U.  S.  — Clement  V.  United 
States,  149  Fed.  305,  79  C.  C.  A.  243. 
Ala.  —  Francois  V.  State,  20  Ala.  83. 
Cal.  — People  v.  Johnson,  71  Cal.  384, 
12  Pac.  261.  Conn.  — State  r.  Lock- 
baum,  38  Conn.  400;  State  v.  Tuller,  34 

Conn.    280.     Fla Mills    V.    State,    51 

So.  278;  Grav  P.  State,  50  So.  538;  Bar- 
bei  P.  State,  52  Fla.  5,  42  So.  86.  Ga. 
Rimes   P.   State,   7   Ga.   App.  556,  67  S. 
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E.  223.  Me.  — State  p.  Hood,  51  Me. 
363.  Mass.  —  Com.  p.  Hathaway,  14 
Gray  392.  N.  C.  —  State  P.  Peak,  130 
X.  C.  711,  41  S.  E.  887;  State  v.  Flem- 
ing. 107  X.  C.  905,  12  S.  E.  131;  State 
V.  Halford,  104  X.  C.  874,  10  S.  E.  524. 

In  Illinois,  under  the  statute  of 
Amendments,  eh.  7,  §  6,  it  is  provided 
that  judgment  shall  not  be  stayed  after 
verdict  for  imperfections,  omissions, 
defects,  matters  or  things  in  the  proc- 
ess, pleadings,  proceedings  or  records, 
by  which  neither  party  shall  have 
been  prejudiced.  Mayer  p.  Brensin- 
ger,  74  111.  App.  475,  affirmed,  180  111. 
110,  54  X.  E.  159,  72  Am.  St.  Bep.  196. 

Indictment  Good  at  Common  Law.  — 
Under  tho  Indiana  statute  an  indict- 
ment that  would  be  good  at  common 
•ill  be  held  sufficient  on  motion  to 
arrest.     Dillon  p.  State,  9  Ind.  408. 

Conflict  of  Statutes.  —  When  at  the 
time  of  the  offense  but  one  statute 
existed  and  the  indictment  charges  the 
offense  under  that  statute,  though 
there  had  previously  been  several  stat- 
utes changing  the  punishment  from 
time  to  time,  judgment  will  not  be  ar- 
rested.    State  P.  Evans,  69  X.  C.  40. 

Where  there  are  two  statutes  gov- 
erning the  same  offense,  punishment 
under  each  being  different,  the  failure 
to  state  in  the  indictment  sufficient  to 
show  under  which  statute  the  proceed- 
ing is  brought  will  cause  judgment  to 
be  arrested.  State  P.  Wise,  66  X.  C. 
120. 

59.  Bountree  v.  State,  10  Tex.  App. 
110. 

60.  U.   S.  —  Burrows   P.   Xiblack,   8-^ 
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and  bad  counts  in  the  indictment."1     Some  states,  however,  still  fol- 


Fed.  Ill,  28  C.  C.  A.  130.  Ala.— II. i.v,. s 
v.  Solomon,  90  Ala.  520,  7  Bo. 
Conn.  —  Hoag  v.  Elatch,  23  Conn, 
Lewis  17.  Nibs  1  Bool  133.  Fla.  Vain 
p.  pelot,  55  Fla.  357,  15  So.  L015  111. 
Chicago  W.  &  V.  Coal  Co.  v.  Moran, 
210  HI.  9,  71  N.  E.  38;  Baltimore  & 
O.  E.  Co.  v.  Alsop,  176  111.  471,  52  N. 
E.  253,  732;  Swift  v.  Fue,  L67  Ql 
47  X  E.  761;  Shriffler  v.  Nadelhoffer, 
133  111.  536,  25  X.  E.  630;  Bradshaw 
v.  Hubbard,  6  111.  39«;  Garibaldi  v. 
O'Connor,  112  111.  App.  53;  Illinois 
Cent.  B.  Co.  v.  Scheffner,  L06  III.  App. 
344;  Chicago  &  A.  B.  Co.  v.  Gore,  L05 
111.  Ap]>  L6.  Ind.  —  Louisville,  etc.  B. 
Co.  v.  Fox,  101  Ind.  416;  Baddeley  v. 
Patterson,  78  Ind.  157;  Spahr  v.  Nick- 
laus,  51  End.  221;  Kelsey  v.  Henry,  18 
Ind.  37;  Gilmore  v.  Ward,  22  [nd.  App. 
106,  52  N.  E.  810;  Price  v.  Boyi 
Ind.  App.  145,  36  N.  E.  766;  Newell 
v.  Downs,  8  Blackf.  523.  Ky.  —  I 
fort  Bridge  Co.  17.  Williams,  9  Dana 
403;  Louisville  &  P.  Canal  Co.  V.  B 
4  Dana  606.  Md.  —  Peniman  r.  Win- 
ner, 54  Md.  127;  Terry  v.  Blight,  4  Md. 
430;  Gordon  17.  Downey,  1  Gill  41.  Mo. 
Carpenter  r.  Hamilton,  185  Mo.  603,  84 
S.  W.  863;  Zellars  v.  Missouri  L.  & 
W.  Co.,  92  Mo.  App.  107.  N.  H.  — Con- 
way r.  Jefferson,  46  X.  H.  521.  N.  Y. 
Bayard  v.  Malcolm,  2  .Johns.  550.  S. 
C._Spann  V.  Perry,  3  Strobh.  339; 
Moore  v.  Thomas,  2  Hill  654;  Nelson 
17.  Emerson,  1  Brev.  48. 

"If  the  narr.  contain  a  good  cause 
of  action,  but  join  with  it  matter 
which  is  not  actionable,  the  defendant 
may  demur  as  to  that,  or  object  to  evi- 
dence applicable  to  it,  or  ask  a  charge 
to  the  jury  not  to  consider  it;  if  he 
do  neither,  and  there  be  a  general  ver- 
dict against  him,  the  court  will  not 
arrest  the  judgment,  but  will  intend 
that  the  damages  were  given  only 
for  the  actionable  part,  and  this  though 
there  be  but  one  count."  Pritchard's 
Admr.  v.  Culver,  2  Harr.  (Del.)  129. 

Verdict  Based  on  Good  Count.  —  If 
the  verdict  is  based  on  a  count  in  the 
declaration  which  states  a  good  cause 
of  action,  a  motion  in  arrest  of  judg- 
ment for  the  insufficiency  of  the  dec- 
laration is  properly  denied.  In  such 
case  it  is  unnecessary  to  determine 
•whether  or  not  the  other  counts  in 
the   declaration   are   sufficient.     Illinois 


Cent.    B.    Co.    v.   Scheffner,   209    111.    9. 
E.    619. 

Cross   Complaints.  —  When   judgment 
dered    in   an    acl  ion   to 
a  mechanic  's  lien  on  tv, o  Beparate 

complaints,  B  motion  in  arrest  of  such 
judgment  as  an  entirety  cannot  be  sus- 
tain, d  if  either  of  the  complaints  state 

-  uffii  ienl    ? a  si  itute    b    i 

of    action.      Jones    c.    Pothast,    ~-    Ind. 

Bankruptcy  Proceedings.  —  The  same 
rule  applies   to  a   petition   ti>   fori 
fendant    into    involuntary    bankruptcy. 
Bowland  v.  Wilson,  71   Md    307,  1^  Atl. 
536. 

Maine  Rule.  —  "While  at  common  law, 
when   the    verdict    was   a    general    one,   if 

any  <>t'  the  counts  were  bad  judgment 

ted,  the  statute  of  1830, 
.  abolished  such  principle  and  pro- 
vided that  in  such  a  case  if  Borne  of 
the  counts  are  bad  and  any  one  is 
good,  judgment  will  not  be  stayed. 
Bishop    ''.    Williamson.    11    Me.   495. 

Under  the  Maryland  statute  a  motion 
in  an.  -t  i-  governed  by  the  same  prin- 
ciples as  a  demurrer.  See  President  of 
W.  &  B.  Tpk.  Co.  17.  state.  L9  Md.  239. 
In  Spencer  r.  Trafford,  42  Md.  1,  it  was 
held  on  demurrer  that  if  there  be  one 
good  count  in  the  declaration  the  same 
will  be  sustained.  When,  therefore, 
the  case  is  tried  on  the  issue  joined 
on  the  good  count  and  judgment  ren- 
dered thereon  for  the  plaintiff,  such 
judgment  will  not  be  arrested  because 
plaintiff  did  not  amend  and  stood  on 
the  count  admittedly  good.  Riddell  v. 
Douglas,  60  Md.  337. 

Repugnancy.  —  That  the  good  count 
upon  which  the  verdict  is  rendered  is 
repugnant  to  the  others  is  not  ground 
for  arrest.  White  V.  Snell,  9  Pick. 
(Mass.)   16. 

Estoppel.  —  Where  there  is  a  bad 
count,  and  judgment  is  found  for  the 
defendant  on  that  count,  he  cannot 
move  in  arrest  of  judgment  for  the 
counts  which  were  good  and  on  which 
judgment  was  found  for  the  plaintiff. 
Wenberg  v.  Homer,   6  Binn.    (Pa.)   307. 

61.  U.  S.  —  Pooler  v.  United  States, 
127  Fed.  509,  62  C.  C.  A.  307;  United 
States  V.  McClure,  107  Fed.  268;  United 
States  v.  Potter,  6  McLean  186,  27  Fed. 
Cas.  No.  16,078.  Ala.  —  State  v.  Cole- 
man,   5    Port.    32.      Conn.  —  Hoag    v. 
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low  the  English  rule,62  and  hold  in  civil  cases  that  where  one  of 
the  counts  in  the  declaration  is  fatally  defective,  and  a  general  ver- 
dict for  the  plaintiff  is  taken  on  all  the  counts,  judgment  will  be  ar- 
rested.63 

2.  Rule  in  Criminal  Cases.  —  Where  a  verdict  of  guilty  in  a  crim- 
inal case  is  returned  on  one  count  and  not  guilty  on  the  others,64  or 
the  others  are  not  passed  on  by  the  jury,  and  the  count  on  which  such 
verdict  is  based  be  materially  defective,  judgment  will  be  arrested. 
The  other  counts  in  such  case  will  not  aid  the  defective  count.65  A 
similar  rule  prevails  where  a  nolle  prosequi  is  entered  on  one  count, 
and  the  remaining  counts  are  essentially  defective,66  or  where  one 
count  is  defective  and  the  verdict  is  general,  and  it  is  impossible  to 
say  whether  such  verdict  was  based  upon  one  or  the  other  or  upon 
both." 

F.  Matter  Pleadable  in  Bar  or  Abatement.  —  Matters  which 
might  or  should  have  been  pleaded  in  bar  or  in  abatement,  as  de- 
fenses to  the  action,  cannot  be  urged  in  arrest  of  judgment.68 


Hatch,  23  Conn.  585.  Fla.  —  Jordan  v. 
State,  22  Fla.  528.  Ga.—  Frain  v. 
State,  40  Ga.  529;  Howell  v.  State,  5 
Ga.  App.  186,  62  S.  E.  1000;  Sessions 
r.  State,  3  Ga.  App.  13,  59  S.  E.  196. 
Ind.  —  Ledgerwood  v.  State,  134  Ind. 
81,  33  N.  E.  631;  Harbin  v.  State,  133 
Ind.  698,  33  N.  E.  635.  la.  —  State  v. 
Shelledy,  8  Iowa  477.  Mass.  —  Com.  v. 
nowe,  13  Grav  26.  N.  H.  —  State  v. 
Manchester  &  L.  R.  Co.,  52  N.  II.  528, 
rule  also  applies  to  quasi  criminal  pro- 
ceedings. N.  Y.  —  Kane  v.  People,  8 
Wend.  203.  N.  C.  —  State  V.  Tisdale, 
61  N.  C.  220;  State  r.  Davis,  24  N.  C. 
153.  Pa.  —  Com.  r.  Barge,  11  Pa. 
Super.  164.  Tex.  —  Crook  r.  State,  39 
Tex.  Crim.  252,  45  S.  W.  720.  Vt.  — 
State  v.  Smith,  72  Vt.  366,  48  Atl.  647; 
State   v.  Bean,  19  Vt.  530. 

62.  Kitchenman  v.  Skeel,  3  Exch. 
(Eng.)    49. 

63.  U.  S.  —  Mandeville  V.  Cooken- 
derfer,  3  Cranch  C.  C.  257,  16  Fed.  Cas. 
No.  9,009;  Fenwick  r.  Grimes,  5  Cranch 
C.  C.  439,  8  Fed.  Cas.  No.  4,733.  N.  H. 
Blanchard  V.  Fisk,  2  N.  H.  398.  Vt.  — 
Joy  v.  Hill,  36  Vt.  333;  Sylvester  r. 
Downer,  18  Vt.  32;  Needham  v.  Mc- 
Aulev,  13  Vt.  68;  Walker  v.  Sargeant, 
11    Vt.   327. 

Reason  for  Rule.  —  "Whilst  upon 
demurrer  the  plaintiff  will  be  entitled  to 
judgment  on  any  good  count  in  his  de- 
claration, though  defective  counts  are 
included;  and  whilst  in  criminal  cases 
the  like  rule  is  applicable  also  to  motion 
in  arrest,  yet  in  civil  cases,  if  the  decla- 
ration   contains   several   counts,   and   a 


general  verdict  is  returned  for  the 
plaintiff,  judgment  will  be  arrested 
in  toto,  if  any  count  is  fatally  de- 
fective. The  reason  assigned  is,  that 
entire  damages  having  been  assessed 
upon  the  whole  declaration,  they  can- 
not be  apportioned  among  the  different 
counts,  nor  referred  to  those  only  which 
are  good."  Haselton  v.  Weare,  8  Vt 
480. 

The  Vermont  court  in  the  cases  cited 
below  takes  exception  to  the  rule  that 
where  there  is  one  bad  count  and  other 
good  counts,  in  civil  cases,  judgment 
should  be  arrested,  and  refers  to  the 
reverse  being  the  rule  in  criminal  cases, 
viz.,  that  one  good  count  will  sustain 
a  verdict  regardless  of  the  fact  that 
others  may  be  bad,  and  lays  down  the 
rule  that  when  from  the  minutes  taken 
at  the  trial  it  appears  that  sufficient 
facts  were  shown  to  entitle  the  plain- 
tiff to  a  verdict  upon  the  good  counts, 
nent  will  not  be  arrested.  If  it 
however  appear  that  the  finding  pro- 
ceeded upon  the  defective  count  judg- 
ment will  be  arrested.  Camp  v.  Barker, 
21  Vt.  469;  Whitcomb  V.  Wolcott,  21 
Vt.   368. 

64.  State  v.  Soule,  20  Me.  19. 

65.  State  V.  Costello,  62  Conn.  128, 
25  Atl.  477. 

66.  State  v.  Lyon,  17  Wis.  237. 

67.  People  v.  Turner,  113  Cal.  278, 
45  Pac.  331,  the  second  count  alone 
not  having  the  necessary  averment  of 
facts  on  which  to  rest  a  judgment. 

68.  Ark.  — Little   Rock,   etc.  R.   Co. 
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G.  Former  Jeopardy  or  Pendency  of  Other  Ce  -The  form 

er  conviction  or  acquittal  of  the  defendanl  cannol  be  raised  <>n  mo- 
tion to  arrest  judgment,69  nor  will  judgmenl  be  arrested  on  the 
ground  that  another  indictment  for  tlie  same  offense  is  still  pending 
and  undisposed  of.70 


v.  Dyer,  35  Ark.  3G0.  Cal.  —  Barnhart 
u.  Edwards,  57  Pac.  L004.  Conn.— 
Beldcn  v.  Curtis,  48  Conn.  ::_'.  Qa. — 
Huger  p.  Cunningham,  126  Ga.  684,  56 
S.  E.  64;  Slaughter  p.  Thompkins,  Dud- 
ley 11".  111.  — Toledo,  etc.  K.  Co.  v. 
McLaughlin,  63  111.  389.  la. —  Cordon 
V.  Pitt,  3  Iowa  385.  Me.  —  Stat .«  P.  Car 
ver,  49  Me.  588,  77  Am.  Dec.  275.  Md. 
Vonderhorst  Brew.  Co.  v.  Amrhine,  98 
Md.  406,  56  Atl.  833.  Mass. —  Saw- 
yer P.  Boston,  144  Mass.  470,  11  N. 
E.  711  (statute  of  limitations);  Hill 
V.  Dunham,  7  Gray  543  (note  dated  on 
Sunday);  Boot  P.  Henry,  6  Mass.  504; 
Gilbert  v.  Nantucket  Bank,  5 
97     (misnomer).      Mo.  rty     P. 

O 'Bryan,  137  Mo.  584.  38  S.  \V.  456, 
constitutionality  of  Btatute.  N.  H. — 
Garvin  V.  Paul,  47  N.  II.  158;  Xealley 
v.  Moulton,  12  N.  H.  485.  N.  C— Haw- 
kins v.  Hughes,  87  N.  C.  115.  S.  C  — 
Kid  17.  Mitchell,  1  Nott  &  McC.  334; 
State  V.  James,  2  Bay  215;  Long  P. 
Kinard,  Harper  47.  Tenn.  —  Allen  v. 
Word,  6  Humph.  284,  statute  of  limi- 
tations. Tex. —  Moore  v.  Cross,  87  Tex. 
557,  29  S.  W.  1051;  Perez  v.  Everett, 
73  Tex.  431,  11  S.  W.  388;  Peter  v. 
State,  11  Tex.  762.  Vt.  —  McGregor 
v.  Balch,  17  Vt.  562.  Va.  — Morris  v. 
Com.,  9  Leigh  636;  Murdock  P.  Hern- 
don's  Exrs.,  4  Hen.  &  M.  200  (statute 
of  limitations).  W.  Va.  —  Swindell 
17.  Harper,  51  W.  Va.  381,  41  S.  E.  117. 
Wis.  —  Eowen  V.  Taylor,  1  Pinn.  235, 
want  of  publication. 

Illustrations.  —  An  objection  that 
the  action  should  have  been  brought  in 
chancery  (Adams  V.  Shirk,  104  Fed.  54, 
43  C.  C.  A.  407) ;  adjudication  of  the 
controversy  (Bozeman  v.  Shaw,  37  Ark. 
160);  non-joinder  of  parties'  (Pritch- 
ard's  Admr.  v.  Culver,  2  Harr.  [Del.] 
129;  but  see  Cain  V.  Wright,  50  N.  C. 
282);  frivolous  plea  (Huling  V.  Florida 
Sav.  Bank,  19  Fla.  695);  failure  to 
appoint  a  guardian  ad  litem  in  a  bas- 
tardy suit  (De  Priest  v.  State  ex  rel. 
Harris,  68  Ind.  569);  want  of  jurisdic- 
tion over  non-resident  defendants 
(Washington  &  N.  O.  T.  Co.  v.  Hob- 
son,  15   Gratt.   [Va.]    122). 

Appointment  of  District  Attorney.  — 

Vol  n 


Thai   the  appointment    of    the    district 
attorney   is  a   nullity  mutt    be  pi 
before    trial.     State    P.    Nunez,    26    La. 
Ann.  605.    So.',  however,  Moore  P. State, 
56  Tex.  Trim.  300,   L19  S.   W.  E 

Defect  in  Writ.  —  A  writ  command- 
ed the  officer  to  "attach  the  goods  or 
of  'M.  \V.  Chapin  iV  Co.,  a  firm 
doing  business  in  said  Hartford,  and 
consisting  of  Merrick  W.  Chapin,  and 
then  summon,'  "  etc.  This  was  held 
good   on   motion    in  the    wril 

plainly  says  thai  the  firm  of  M.  W. 
Chapin  &  Co.  consists  of  Merrick  W. 
Chapin,  and  the  process  was  served  on 
him  alone.  Douglas  r.  Chapin,  20  Conn. 
76. 

69.  HI.  —  Dalton  p.  People,  224  111. 
333,     7:i     X.     E.     669.     La. —  State      v. 

nor,  119  La.  164,  44  So.  265;  state 
p.  Washington,  28  La.  Ann.  129.  Me. — 
State  P.  Barnes,  32  Me.  530.  Miss. 
Miazza  P.  State,  36  Miss.  613.  N.  C. — 
stat,-  p.  Morgan,  95  N.  C.  641.  Tenn. 
Zachary  p.  State,  7  Baxt.  1.  Wyo. 
McGinniss  v.  State,  17  Wyo.  106,  96  Fac. 
525. 

Waiver.  —  On  a  trial  for  a  felony 
a  plea  of  former  acquittal,  entered  with 
a  plea  of  not  guilty,  should  be  tried 
first,  or  judgment  will  be  arrested. 
Faulk  v.  State,  52  Ala.  415;  Foster  v. 
State,  39  Ala.   229. 

Previous  Conviction  for  Lesser  De- 
gree. —  If  a  defendant  has  been  con- 
victed of  a  lesser  degree  of  the  offense, 
his  plea  of  former  acquittal  may  be 
raised  by  motion  to  arrest  judgment. 
Golding  v.  State,  31  Fla.  262,  12  So. 
525. 

Withdrawal  of  Plea  of  Guilty. — 
When  a  plea  of  guilty  is  entered  and 
accepted,  jeopardy  attaches  as  much  as 
if  a  verdict  of  guilty  had  been  returned 
by  a  jury.  The  withdrawal  of  such  a 
plea,  with  the  consent  and  permission 
of  the  court,  waives  such  defense  pre- 
cisely the  same  as  would  the  setting 
aside  of  a  verdict  of  guilty  on  the 
defendant's  motion.  Led^erwood  v 
State,  134  Ind.  81,  33  N.  E.  631;  Har- 
bin u.  State,  133  Ind.  698,  33  N.  E.  635. 

70.  Ind.    Ter.  —  Clampitt  v.  United 
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H.  Grounds  for  Demurrer.  — 1.  General  Rule.  — To  arrest  iude- 
inent  upon  matter  of  law  the  matter  alleged  in  support  of  the  mo- 
tion must  be  such  as  would  upon  demurrer  have  been  sufficient  to 
overthrow  the  action  or  plea.71 

2.  Intendments  Favor  Verdict.  —  Because  of  the  doctrines  of  aider 
waiver  and  amendments,  it  does  not  follow  that  judgment  will  be  ar- 
rested for  a  defect  that  would  have  been  fatal  had  it  been  raised  by 
demurrer.  The  intendments  favor  the  pleader  on  the  motion  in 
arrest,  instead  of  being  taken  against  him  as  on  demurrer;  and  if 
the  material  facts  be  fairly  inferable  from  the  facts  stated,  judg- 
ment will  not  be  arrested.72  Some  courts  hold  that  judgment  will 
not  be  arrested  for  a  defective  or  inaccurate  statement  of  the  title 
or  ground  of  action,  which  either  could  or  should  have  been  raised 
by  demurrer/3  such  pleading  being  aided  by  the  verdict,  if  from 

States,    6    Ind.    Ter.    92,    80    S.    W     666 

!~^-TC--n-  ?'  Cod>''  165  Mass-  133, 
4  \.  K.  575;  Com.  V.  Murphy.  11  Gush 
472.  Tex.  — Williams  v.  State,  20  Tex 
A  pp.   357. 

,-,7'r   y--S-~  T"r:If'   !   8ta*efl  '••  Marrin, 

*  Marr-  6-w-     Fla.  —  (  ooner  r.  Livintra- 

SD'  L9.Fla-   6S4:    H-Vtr  bn,   18 

„?■  °'' :  Bedgwiek  v.  Dawkins,  l*  n.-i 

Ga._  Spence  r.  State,  7  Ga.  App. 

Columbia  Oil  &  Gas  Co.  v.  Broyles, 
91  N  E  ,.,1;  van  Gundy  v.  Carrigan 
4  Ind.   App.  333    30   X.   E.  933.     Md.— 

239     Mo. -v.  Jtate,10Mo. 

698.  S.  c.  -  State  v.  James)  2  Bav 
Zlo.     Tex.  —  Maehon  t:  Randle,  66  Tex 

17  8.   W    477;    Halsell   v.  Belcher 
6    Tex.    Civ.    App.    322,    25    8     W     156- 
McCall   r.   Sullivan,  1   White   &  W 
Cas.,   §1;    Hurley   r.   Birdsell,    1    White 

7-  Pv"   Cas-'   §11S3-     Vt.  — Pronty 
v.  Mather,  49  Vt.  415. 

Tnder  the  Illinois  statute  providing 
that  judgment  shall  not  be  arrested  or 
staid  after  verdict  for  famongst  other 
things)  "the  want  of  an  allegation  or 
averment  on  account  of  which  omission 
a  special  demurrer  could  have  been 
maintained,  '  it  was  hold  that  in  an 
action  by  a  decedent's  administrator 
for  damages  sustained,  the  failure  to 
allege  specifically  that  damages  were 
sustained  by  the  next  of  kin,  was  avail- 
able on  special  demurrer,  and  judg- 
ment would  not  be  arrested.  The  court 
states  that  the  decision  in  Railroad  Co 
V.  Morris,  26  111.  400,  to  the  contrarv 
was  dictum  and  not  essential  to  a  dis- 


position  of  the  case.     Peden   v.  Ameri- 
can Bridge  Co.,  120  Fed.  523. 

A  declaration  in  debt,  on  a  bond 
with  condition,  containing  some  insuf- 
ficient assignments  of  breaches,  while 
good  on  demurrer,  may  still  be  of  such 
a  character  that  were  a  general  ver- 
dict for  the  plaintiff  found  thereon, 
judgment  would  be  arrested  Bank  of 
Carlisle  v.  Hopkins,  1  T.  B.  Mon.  (Ky.) 

72.  TJ.  S.  —  nenry  v.  Sowles,  28  Fed. 
521.  Del.  —  Hiy<:ins  V.  Bogan,  4  Harr. 
330.  111.  — X.  K.  Fairbank  Co.  v. 
Bahre,  213  111.  636,  73  X.  K.  322.  Ind. 
Colchen  v.  Xinde,  120  Ind.  88,  22  X.  E. 
94;  Griesel  r.  Schmal,  r,->  Ind.  47"; 
Spahr  r.  Nicklaus,  51  Ind.  221;  Ohio 
&  N.  R.  Co.  v.  Smith,  5  Ind.  App.  560, 
'■},2  X.  E.  809.  Me.  — Barrett  r.  Black. 
56  Me.  498.  Pa. —  Owen  v.  Schmidt, 
14  Phila.  183.  Vt.  — Curtis  v.  Burdick, 
48  Vt.  166. 

73.  TJ.  S. — Peden  v.  American  Bridge 
Co.,  120  Fed.  523.  Fla.  —  Huling  v. 
Florida  Sav.  Bank,  19  Fla.  695.  111. — 
Chicago  &  Alton  R.  Co.  P.  Clausen,  173 
111.  100,  50  X.  E.  680;  American  Exp. 
Co.  r.  Pinckney,  29  111.  392,  405.  Ind. 
Krous  v.  Day,  94  Ind.  500;  James  v. 
Fowler,  90  Ind.  563;  Parker  v.  Clav- 
ton,  72  Ind.  307;  Rawles  v.  State 
ex  rel.  Ford,  56  Tnd.  433;  Griesei  v. 
Sehmal,  55  Ind.  475;  Bequette  v.  Las- 
selle,  5  Blackf.  443.  la. —  Smith  v. 
Milburn,  17  Iowa  30.  Me.  —  Hutchins 
V.  Adams,  3  Me.  174.  Md.  —  Davis  r. 
Carroll,  71  Md.  568,  18  Atl.  965;  New- 
comer v.  Kean,  57  Md.  121  (clerical 
mistake  in  pleading);  Coulter  r.  West- 
ern   Theolog.    Sem./  29    Md.    69;    State 
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what  is  alleged  or  can  be  implied  from  the  farts  stated  or  the  issue 
joined    it    appear  that   ;ill    circumstances   necessary    \>>   complete   tli<* 

title  or  cause  of  art  inn  was  or  must  have  been  supplied  by  proof  at 
the  trial,7'  or  if  sufficient  appeals  to  show  for  whom  judgment  should 
be  rendered.75 


r.  Greenwell,  4  Gill  &  J.  407.  Mass. — 
Wilson  v.  Coflin,  2  Cush.  316;  Smith 
v.  Cleveland,  6  Mete.  332;  Moor  v. 
Boswell,  5  Mass.  306.  Mo.  —  Woods  v. 
State,  10  Mo.  698;  Crouch  v.  Bance, 
62  Mo.  App.  25;  Mace  v.  Vendig,  23 
Mo.  App.  253.    N.  H.— Lovell  v.  Sal. in, 

15  N.  H.  29.     N.  Y.  — Beecker  r.  B k 

er,  7  Johns.  99;  Bayard  v.  Malcolm,  2 
Johns.  550;  Meyer  v.  McClean,  2  Johns. 
183;  Addington  v.  Allen,  11  Wend.  374. 
Ohio.  —  Porter  r.  Kepler,  it  Ohio  127; 
Jordan  V.  James,  5  Ohio  88;  Mi 
r.  Vantyle,  2  Ohio  197;  Ohapline  I 
Tapp.  282.  Pa. —  Owen  v.  Schmidt,  It 
Phila.  183;  Borbridge  o.  Berst,  6  Phila. 
391.  S.  O.  — Teagne  v.  Griffin,  2  Nbtl 
&  McC.  93;  Kid  v.  Mitchell,  1  Nott 
&  McC.  334;  Tappan  v.  Earwood,  - 
Speers  536.  Tenn. —  Memphis,  etc  B. 
Co.  r.  Stockard,  11  Beisk.  568.  Tex.— 
Wooters  v.  International,  etc.  K.  Co., 
54  Tex.  294.  Vt.  —  Lincoln  r.  Blanch- 
ard,  17  Vt.  464;  McKov  V.  Brown,  13 
Vt.  593;  Needham  v.  McAulev,  13  Vt. 
68;  Haselton  ».  Weare,  8  Vt.  480; 
Barney  v.  Bliss,  2  Aik.  60.  Va. — 
Greenlee's  Admr.  r.  Bailey.  9 
526;  Terrell  V.  Atkinson,  2  Wash.  143. 

See,  however,  Wentworth  v.  Went- 
worth,  2  Minn.  277. 

74.  U.  S.  —  Garland  i>.  Davis,  4  ITow. 
131,  11  L.  ed.  907;  Elliott  V.  Canadian 
Pacific  K.  Co.,  129  Fed.  163;  United 
States  r.  White,  5  Cranch  C.  C.  7:;.  28 
Fed.  Cas.  No.  16,676.  D.  C  — Chandler 
&  Taylor  Co.  r.  Norwood,  14  App.  Cas. 
357.  HI.  —  Hartrich  v.  Hawes,  202  111. 
334,  67  N.  E.  13;  Chicago  &  E.  I.  E. 
Co.  V.  Hines,  132  111.  161,  23  N.  E. 
1021;  Garibaldi  v.  O'Connor,  112  111. 
App.  53;  Berghoff  Brewg.  Co.  V.  Przbyl- 
ski,  82  111.  App.  361;  Cleveland.  C.  C. 
&  St.  L.  B,  Co.  v.  Jenkins,  70  HI.  App. 
415  Ind.  —  Van  Gundy  v  Carrigan,  4 
Ind.  App.  333,  30  N.  E.  933.  Ky.  — 
Powers  v.  Felton,  98  Ky.  148,  32  S.  W. 
405;  Procter  v.  Crozier,  6  B.  Mon.  268. 
Md.  — Baden  v.  State,  1  Gill  165.  Mo. 
Stanley  v.  Missouri  Pac.  R.  Co.,  84  Mo. 
625  (when  admitted  facts  supply  the 
deficiency);  Jones  v.  Londerman,  39  Mo. 
287.     N.    H.  — Smith    v.    The    Eastern 


B.,  35  N.  B  call's  Fall 

II.     171.      S.    C.^ 
p.  Copes,  U    Rich    817.     Tenn.  —  South- 
ern  l;.  <'.».  r.   Maxwell,   113  Tenn.    ■>  i 
82  S.  W.  1137;   Bead  r.  Memphis 
oso  Gas.  Co.,  9   Beisk,  545.    Vt.       Res 
r.    Harrington.   58    Vt.    L81,    2    Atl.    175; 
Newton    v.    Brown,  49    Vt.    L6;    Merritl 
r.    Dearth,   48    Vt.   65;    Walker   v.   Bar- 
geant,    11    Vt.   327;    More;    v.    Boman, 
16    Vt.  565;    Baselton   v.   Weare,  8   Vt. 
480;  Barney  v.  Bliss,  2  Aik. 

Action  by  Husband  and  Wife. —  At 
common  law  husband  and  wife  musl 
join  as  plaintiffs  in  s  suit  ior  persona] 
injury  to  the  wife,  and  by  the  [ndiana 
on  of  isM  this  rule  was  left  in 
force,  except  thai  in  certain  instances 
the  wife  might  roe  alone.  If  she  sues 
with  her  husband  for  an  injury  to  her 
a  and  the  complaint,  ' '  in  addi- 
tion to  the  personal  injury  to  the  wife, 
states  matters  of  damage  to  the  hus- 
band, in  which  the  wife  has  no  legal 
interest  and  no  motion  is  made  to  strike 
out  such  matters,  and  there  is  a  verdict 
for  the  plaintiffs,  on  the  general  denial 
pleaded,  the  presumption  will  be  that 
the  proof  was  confined  to  the  legiti- 
mate ground  of  damage."  The  com- 
plaint containing  a  valid  cause  of  ac- 
tion in  favor  of  the  husband  and  wife, 
motion  in  arrest  was  properly  over- 
ruled.    Hamm  r.  Romine,  98  Ind.  77. 

The  New  York  Code  (1848)  did  not 
abolish  the  common  law  rule  that  any 
defect  which  would  have  been  fatal 
on  demurrer  is  cured  by  verdict,  if  the 
issue  joined  be  such  as  to  necessarily 
require  proof  of  the  omitted  facts  on 
the  trial  "and  without  which  it  is  not 
to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give  or  the 
jury  would  have  given  the  verdict." 
Brown  v.  Harmon,  21  Barb.  (N.  Y.) 
508. 

75.  Ala. — Parker's  Admr.  V.  Abrams, 
50  Ala.  35.  Cal.  —  Schmidt  v.  The  Mar- 
ket Street  &  R.  Co.,  90  Cal.  37,  27 
Pac.  61.  Del.  —  TTipgins  V.  Bogan,  4 
Harr.  330  Fla. — Sammis  V.  Wightman. 
31  Fla.  10,  42,  12  So.  526.     Ga.  —  Ball 
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3.  In  Criminal  Prosecutions. — Whether  substantial  defects  in  the  in- 
dictment must  be  taken  advantage  of  by  demurrer  or  may  be  present- 

;i  motion  in  arrest  is  a  mooted  question.  The  latter  was  the  corn- 
law  practice,76  which  is  still  followed  to  some  extent.77  The 
better  practice,  however,  is  to  challenge  the  sufficiency  of  the  in- 
dictment by  demurrer,78  and  many  courts  hold  that  a  defect  not  so 
taken  advantage  of  is  cured  by  the  verdict,  and  of  no  avail  on  the 

>n  to  arrest  judgment.7' 

4.  Effect  of  Pleading  Over.  —  After  a  demurrer  is  overruled  and 
the  party  pleads  over,  a  motion  in  arrest  will  not  be  entertained, 

•i.-illv  where  the   motion  is  based  on  questions  which  were  or 
might  have  been  considered    on  the  demurrer.50     This  rule  has  not 


r.  I'owor?,  02  C,r.  757.  111.  —  Chicago 
City  B.  Co.  v.  Shreve,  226  111.  530,  80 
N.  E.  1  !''.  R.  I.  — Court  of  Probate 
of  Cranston  V.  Sprague,  3  K.   I.  211.1. 

The  rules  ling   have  provided 

an  apt  and  efficient  mode  of  compell- 
ing a  party  to  adhere  to  the  case  or 
Side  in  his  declaration  or  plea, 
but  if  the  other  party  does  not  choose 
to  enforce  this  check,  and  permits  the 
first  party  to  depart  from  the  case  or 
defense  made  in  the  declaration  or 
plea  and  takes  issue  on  a  new  case  or 
defense,  which  is  material,  and  in  law 
is  su:  t  to  t  er  lict,   it   is 

too  late  to  retrieve  the  error  by  motion 
in  arrest  of  judgment.  Tappan  V.  Ilar- 
wood,  2  S  -  536. 

Quasi-Criminal  Proceeding.  —  A  crim- 
inal proci  0  punish  a  corpora- 
tion for  criminal  negligence  is  a  crim- 
inal proceeding  only  in  form,  and  an 
indictment  which  conforms  to  the  rules 
Of  civil  pleading  will  be  sustained  on 
a  motion  to  an  tte  V.  .Manches- 
ter &   L.  B.,  52  X.  E.  ■ 

76.  Mills  P.  State  (Fl  278. 

77.  U.  S.  —  Morris   v.  UnitedS 
168  Fed.  682,  94  C.  C.  A.  168,  r<  < 

161    Fed.  672,  88  C.  C.  A.  532.     Ala. — 
Benjamin  v.  State,  121   Ala.  26, 
917;    Francois     V.     State,     20    Ala.    83. 
Conn. —  State  v.  Carroll,  82  Conn.  321, 
73   Atl.   780;   State   v.  Keena,   63   Conn. 

28     Atl.     522.      Fla. —  Murray    v. 

.  9  Fla.  24G.  Mass.  —  Com.  v. 
Child,  13  Pick.  198.  N.  H.  —  State  r. 
Barrett,  42  X.  H.  466. 

78.  Morris  v.  United  States,  168  Fed. 

.  C.  A.  168,  reversing  161  Fed. 
88   C.  C.   A.   532. 

79.  U.  S. — United  States  v.  Bayaud, 
16  Fed.  376,  similar  rule  on  plea  of 
guilty.     Cal.  —  People     v.    Clement,    35 


Pac.  1022;  People  v.  Gardner,  9S  Cal. 
_'  Pac.  880;  People  r.  Swenson, 
49  Cal.  388;  People  v.  Shotwell,  27  Cal. 
394.  D.  C  — Pfieffer  v.  United  States, 
31  App.  Cas.  109.  Ga.  —  Hudgins  v. 
State,  126  Ga.  639,  55  S.  E.  492;  Adkins 
te,  103  Ga.  5,  29  S.  E.  432;  Bos- 
toci  V.  State,  61  Ga.  635;  Jordan  v. 
State,  CO  Ga.  656;  Lanier  v.  State,  5 
Ga.  App.  472,  63  S.  E.  536.  Idaho.— 
State    v.   Alcorn,    7   Idaho   599,   64  Pac. 

1014,    '.'7    Am.    St.    Eep.    252,    unless    it 

be   shown   that    accused    was   misled  to 

ejudice.     Ind.  —  Ellis  r.  State,  141 

Ind.  357.  40   X.  E.  801.     Ky.  —  Hodges 

■..11   Ky.  L.   Bep.  226,  11   S.    \V. 

821;  Tully  v.  Com.,  11  Bush  154.     La. — 

v.  'Maloney,  115  La.  498,  39   So. 

539;    State    r.    Bobacker,    31    La.    Ann. 

651.     Md.  — Cochrane    v.   State,   6   Md. 

t00.     Miss.  —  Wilkinson     v.     State,     77 
705,    27    So.    039.     Mont. —  State 

v.    Pemberton,   39    Mont.    530,   104   Pac. 

556.     N.  J.  — State  v.  Goldman,  65  N. 
J.  L.   394,  47    Atl.   641.     N.  C  —  State 

v.  Bordeaux,  93  X.  C.  560.     Pa.  —  Com. 

r.  Barge,  11  Pa.  Super.  Ct.  164.     R.  I.— 

State    r.    Smith,    29    B.   L    513,    72    Atl. 
State    v.   Heffernan,   28  E.   I.   477, 

68     \tl.    364.      See,    however,    State    v. 

Corbett,  12  E.  I.  288.     S.  C  — State  v. 

Edwards,    68    S.   C.   318,   47   S.    E.    395. 

S    D.  — Citv   of  Lead   v.   Klatt,    13    S. 

D.   140,  82   X.   W.   391. 

80.     xj.    S.  —  United    States    v.   Bick- 

ford,   4   Blatch.   337,   24   Fed.    Cas.    No. 

14  591.      Ala.  —  Davis    v.    Dickson,    2 

Stew.    370.     111.  —  Danley    v.    Hibbard, 

222  HI    88,  78  N.  E.  39;   Chicago   &  A. 

B.  Co.  P.  Clausen,  173  111.  100,  50  N.  E. 

680;    Shreffer    V.    Xadelhoffer,    133    111. 

536    25   N    E    630;    Independent   O.   of 

M.   A.    v.   Paine,   122   111.   625,   14  N.   B. 

42;    American    Exp.    Co.    v.    Pinckney, 
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been  strictly    followed,   it    being  Bometimea   held   thai   a   < iplaint 

which  is  fatally  defective  ia  vulnerable  t<>  attack  «>n  a  motion  i<>  ar- 
rest judgmenl  although  demurrers  may  have  been  overruled 

I.  Defects  Available  on  Motion  To  Quash.  -Nor  will  a  motion 


l".i  III.  392;  Leathe  v.  Thomas,  109  111. 
App.  I.';  i ;  ( 'it  \        i  Smit  h,  :•"> 

III.  App.  335;  Miller  D.  McCormick 
Harv.  Mach.  Co.,  84  111.  App.  571;  Chi- 
&  A.  I,'.  Co.  v,  Pearson,  B2  III. 
App.  605;  story  &  Clark  Organ  Co.  ''. 
Rendleman,  63  ill.  App.  L23;  Mayer  v. 
Lawrence,  58  I II.  App.  L94;  Cron 

6  T.  Co.  v.  ^s" * >«- 1 1  Coal  Min.  Co.,  57  III. 
App.  666;   School    Directors  v.   K 

:;i  111.  App.  537;  [ndiana,  etc.  R.  i 
Sampson,  31   til.  App.  5 1 3  i  see  a] 
lowing  aote   ;   Bi  The  People,  1 1 

III.  App.    122.     Mo.  —  Freeman   /.  I 
den,  7  Mo.  298.    S.  0.  —  Tappan  v.  liar- 
wood,  -  Speers  536. 

In  Mich  a  case  th  i  tlic 

declaration    of    allegatioi 
and  the  formal  ad  damnum  cannol    be 
attacked    for   the   firsl    time   by   motion 
in    arrest.     Price    V.   Art    Prtg.   Co.,    112 
III.   App.   1. 

it  was  held  iii  Stearns  v.  I 
111.  340,  that  if  a  declaration  was 
fatally  defective  the  defect  may  be 
availed  of  by  a  motion  in  arresl  "t' 
judgmenl  even  after  a  demurrer  there- 
to has  been  overruled,  bul  this  was 
overruled    in    the    carefully    considered 

case  of  C.  &  E.  1.  R.  <'<>■  V.  lime-. 
132  111.  161,  23  X.  E.  L021.  Ami  see 
Cleveland,  C.  C.  &  St.  L.  R.  To.  v.  Jen- 
kins, 70    111.   App.  415. 

Effect  of  Instruction.  —  A  motion  to 
instruct  the  jury  to  find  as  requested  if 
they  find  the  facts  as  stated,  is  in  the 
nature  of  a  motion  in  arrest  of  ju  la- 
ment, and  cannot  be  allowed.  Ameri- 
can Exp.  Co.  V.  Pinckney,  29  111.  392, 
406. 

Default  No  Waiver.  —  When  a  judg- 
ment by  default  is  taken  in  the  first 
instance  and  no  demurrer  is  opposed 
by  the  defendant  he  does  not  waive 
his  right  to  move  in  arrest  of  judg- 
ment for  substantial  defects  in  the 
declaration,  notwithstanding  he  may 
have  attended  the  execution  of  the  writ 
of  inquiry.     Rouse  V.  County  of  Peoria, 

7  111.  99,  distinguishing  this  case  from 
one  where  a  defendant  in  argument 
on    demurrer    availed    himself    of    the 


tions,   in   whicl  'I   not 

.mis   move   in   arrest    of  judj 
81.     Cal.  —  Pi  35  |\,c. 

Ql       5   bofleld  v.  Bettley,  :;i  ill. 
515;    Brawnei    v.    Lomax,    23    li 

Illd.  —  Stewart    r.    Terre    H.uite    lV     I.    K. 

I  o.,  l".:  h.d.   ti.  •_•  V  !■:.  208;  Newman 
p.   Perrill,   7::    [nd.    153.     Tenn.  —  Turn- 

■::        128,     I 

W.  69. 
Void  Proceedings.— Where  the   whole 

\  oid      ab  .      •  -      in- 

validity    may     be     called     to     the     atten- 
tion   ol  rt    at    ai  Of    tho 

lings.      Metropolitan    31 

'•.    A. lams    Exp.   Co.    (Mo.    App.  I,    130   S. 
YV.    101. 

No  Cause  of  Action  Stated.  —  ** If  a 
declaration     is     BO     fatally    defective    as 

nipporl  t  he  judgment,  the  defect 

may   be   availed    of   by    motion    in    arrest. 

A     defect  i\  elv     I  tated       CS 1186      Of 

may     be     aided     |.y     verdict;     luit      when 

do  can-.'  of  action  is  stated  in  the 

declaration     the     defect     will     not     be     SO 

cured  and  the  objection  may  be  urged 
in  arrest. ' '     Qlinois  Live  stock  I 
/'.   Kirkpatrick,  <il    III.   App.   7  1. 

Under  the  Illinois  Practice  Act,  the 
rule  that  a  defendant  cannol  move  i" 
arresl  of  judgment  for  defects  in  the. 
declaration  after  his  demurrer  present- 
ing  the  same  objection  has  been  over- 
ruled is  more  a  matter  of  form  than 
of  Bubstance,  since,  if  a  count  is  so  de- 
fective as  not  to  support  the  judgment, 
the  court  may  disregard  it,  or  render 
judgment  thereon  for  the  defendant. 
Chicago  £  E.  I.  R.  Co.  P.  Hines,  132 
111.   161,  23  N.  E.   1021. 

Under  the  Iowa  statute  when  a  de- 
murrer is  overruled,  and  the  demurrant 
answers,  the  sufficiency  of  the  pleading 
may  be  determined  as  if  no  demurrer 
had  been  filed,  and  the  question  raised 
on  motion  in  arrest  of  judgment.  Deca- 
tur v.  Simpson,  115  Iowa  348,  88  N.  VY. 
839. 

In  Texas,  where  no  action  is  shown 
to  have  been  taken  before  trial  on 
the  general  demurrer,  it  may  be  availed 
of  in  arrest  of  judgment.  McCall  V. 
Sullivan,  1  White   &  W.  Civ.  Cas.,  §  1, 
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rrest  judgment  lie  for  a  defect  in  the  indictment  which  should 
have  been  taken  advantage  of  by  motion  to  quash.82 

J.  A  lble  Defects.  —  Judgment  will  not  be  arrested  for  a  de- 

fect in  the  pleading  which  would  have  been,  or  may  be,  cured  by 
amendm( 

K.  Cubed  by  Verdict.  —  A  defect  which  may  be  considered  as 
waived,  and  cured  by  the  verdict,  is  not  available  as  ground  for  the 
motion."' 

I..  Propriety  of  Amendments.  —  The  question  of  the  propriety  of 
allowing  an  amendment  to  be  made  cannot  be  reached  on  motion  in 
arrest  of  judgment/' 

M.  Misjoinder  nors  or  Causes  of  Action.  —  1.  Rule  in  Civil 

Cases. — Judgment  will  be  arrested  for  a  misjoinder  of  counts  or  of 

of  action.80     For  an  apparent  but  not   actual  inconsistency 


82.  Ind.— Ellis  v.  State,  141  In 

mipton  v.  State,  140  Ind. 
front    '".    - 
- 

•  ate,  4    Ind 

611;  Jiar.  i.  241.     Kan.— 

Kan.    411.    99    Pac. 

B17;    i  it.   Scott    '".    Dunscerton, 

50.    La.— 

"  1 .     Md.  — 

N.   C. — 

ax,  93  X.  C.  560.     Pa.— 

.    11    Pa.    Suj^r.    (• 

S.  C.  —  S-  vards,  68  S.  C.  318, 

If  an  indictment  is  sufficient  to  with- 
a    motion    to    quash,    it    will    be 
ned    on    a    motion   to   am  st   judg- 
ment.    Greenley   v.  State,  60  Ind.   141. 

83.  U.  S.  —  Scull  r.  Bridge,  2  Wash. 
C.  C.  200,  -1  Fed.  Cas.  No.  12,570.  Fla. 
ily.r    v.    Vaughn,    18    Fla.    647.    Ga.  — 

i  entral   Bank,   18   Ga.   361. 

111. —  Western  Stone  Co.  V.  Whalen,  151 

111.  4"  !■:.   241,  42  .  Rep. 

244.     Ind.  —  Powell  v.  Bennett.  131  Ind 

Jones   V.   Ahrens.  116 

19    X.    E.    334,    affirmed,    117 

Ind.   600,   19   N.    E.  Dame, 

113    Ind.    127.    15    X.    E.   217;   James   v. 

er,  90  Ind.  563:  Parker  v.  Clayton, 

72  Ind.  307;  Van   Gundy  V.  Carri. 

Lpp.  ::::::.  30  X.  E.  933.     La.—  -     I 

•  ■wart.     117    La.    47G.    41   S<      1 

Me.— Barrett   v.  Black,  56  Me.   498,  96 

Am.  Dee.  497.      Mass.  —  Wilson  v.  Coffin, 

-h.    316.     Compare    Com.    r.    Child, 

13    Pick.    198.     Mo.  —  Metropolitan    St. 

,.    v.    A. lams    Exp.   Co.,    130    S.    W. 

r.    Alexander,     50     Mo. 

142.     N.  H.  —  Bedell  r.  Stevens,  28  N. 


H.  118;  Se wall's  Falls  Bridge  V.  Fisk, 
23  X.  If.  171.  E.  I.  —  State  v. 
O'Brien,  18  B.  I.  105.  25  Atl.  910.  S.  C. 
State  V.  Lark,  64  S.  C.  350,  42  S.  E. 
[oore  v.  Thomas,  2  Hill  654;  State 
v.  Creight,  1  Brev.  169,  2  Am.  Dec.  656. 
Vt.  —  Curtis  V.  Burdk-k,  48  Vt.  166; 
Lincoln  p.  Blanchard,  17  Vt.  464;  Morey 
v.  Homan,  10  Vt.  565.  W.  Va.— Hughes 
r.  Frum,  41    W.  Va.   145,  23  S.  E.  604. 

Amendment  of  Material  Part.  —  An 
indict  not  be  amended  in  a  ma- 

terial part,  and  such  amendment  if 
allowed  will  be  cause  for  arresting 
judgment,  but  if  good  before  the 
ere  made  and  their  allow- 
ance did  not  prejudice  the  defendant, 
judgment  will  not  be  arrested.  State 
v.  McCarty,  2  Chand.  (Wis.)  199,  2 
Pinn.  513,  54  Am.  Dec.  150. 

84.  Ind. — MeCormick  r.  Mitchell.  57 
Ind.  248;  Bavless  V.  Jones,  10  Ind.  App. 

7  X.  E.  421:  Van  Gundy  v.  Carri- 
gan,  4  Ind.  App.  333.  30  X.  E/933.  N.  G 
Duffy  v.  Averitt,  27  XT.  C.  455.  Tenn. 
Bailro;,  ,11  Heisk.  568. 

Trial  on  presentment,  where  the  orig- 
inal indictment  was  lost,  and  there  was 
an  express  waiver  by  defendant.  Rein- 
hart   r.  State,  29  Ga.  522. 

85.  LeStrange  v.  State.  58  Md.  26. 
See  Hatfield  v.  Cummings,  152  Ind.  537, 
53  N.  E.  761. 

Entry  of  Eule  Nunc  Pro  Tunc.  —  The 
admission  of  the  rule  nisi  upon  the  min- 
utes nunc  pro  tunc  is  in  accordance 
with  well  settled  practice,  and  is  not 
ground  for  arrest  of  judgment.  Bran- 
non    r.   Central  Bank,  18   Ga.  361. 

86.  Conn.  —  Sellick  v.  Hall,  47  Conn. 
260.     Ind.  —  Bodley  v.  Koop,  6  Blackf. 
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judgmenl  will  not  be  arrested,  "  nor  it*  one  of  th<  or  causi 

joined  in-  stricken  ou1  or  is  withdrawn  from  the  jury,"  or  is  Fatally 
defective,90  or  it'  the  record  shows  thai  m>  evidence  wraa  given  aa  )•> 
one  of  the  causes  of  action,  or  thai  the  jury  mu  I  the 

damages  on  one  counl  only.91 

2.  Rule  in  Criminal  Cases.  — The  charging  of  different  offenses  in 
the  same  indictment,  or  the  misjoinder  of  counts,  cannol  be  properly 


158.     R.  I.  — Bui]   v.   Matthews,  20   B. 
I.    LOO,  37    Atl.   536.     S.   C.  — Spann     p. 
Perry,  3  sir. .Mi.  339.    Tenn.       R 
p.   Ellison,   Meigs  88.     Vt.  —  Has! 
Bowen,    I »   Vt.  P.  Hill,  36  Vt. 

333.      Eng. —  Kitchenman    p.    Bkeel,    3 
Exch.    19. 

Covenant  and  Case. —  In  a  declara- 
tion containing  two  com  begin- 
aing  in  covenanl  and 
case;  the  Becond  in  ■  hicb  t  here 
was  Imi t  one  plea,  and  thai  t"  the  count 
beginning  in 
a   misjoinder  oJ                        ill  warrant 

;    of    judgment.     Terrell   p.    P 
Adrnr.,  3   Hen.  &    M.     Va.)    L18. 

Assumpsit  and  Tort.-     A    declai 
joining  counts  in  assumpsit  with  a  count 
in  tort .  t hough  all  ! he  counts  are 
will  not  stand  a  motion  in  arrest.     Dean 
p.  Cass,  73   Vt.  -".1  I.  50  Atl.   1085. 

Trover  or  Detinue.  —  Bterling  p.  <inr 
ritee,   18   Ml.   168. 

Allegation  by  Way  of  Inducement.  — 
When  the  art  inn   is  founded  wholly  in 

tort  and  1 1 nl  racl   if  disi 

ly  by  way  of  inducement,  the  complainl 
is   aot    defective,  and   motion    in   arresl 
of    judgment     v  ;M     doI     l  • 
Stoyel  p.  West*  ott,  2  Day  (Conn.)  418. 

Illinois  Rule.  —  At  common  law  a 
misjoinder  of  counts  could  be  taken 
advantage  of  by  motion  in  arrest  of 
judgment  or  on  error,  but  a  misjoinder 
of  counts  is  a  mispleading  under  the 
Practice  Act  and  is  corrected  by  the 
verdict.  Chicago  &  A.  R.  Co.  p.  Mur- 
phy,  198  111.  462,  64  N.  E.  1011. 

In  Ohio  under  the  act  of  1844  judg- 
ment will  not  be  arrested  on  objection 
to  the  form  of  the  action,  or  on  a 
technical  objection  to  the  declaration 
or  other  proceedings  in  case  the  facts 
are  substantially  alleged.  Henshaw  v. 
Noble,  7  Ohio  St.  226, "an  action  brought 
to  recover  for  injuries  to  personal  prop- 
erty, where  a  count  in  trespass  quare 
clauswm  fregit  was  joined  with  several 
counts  in  case  for  negligence. 

In   Missouri    it    has    been    held    that 

Vol.  II 


the  motion  in  arresl  does  not  bring  op 
any  question  in  relation  to  the  mingling 

in   the 

'  1  ississippi  Val. 
Nat.  57. 

87.  Chandler    p.    Norn 1,    it    App. 

Cause  of  Action  Differently  Stated.— 
[f  the 

in  different  form  in  each  of  two 
counts,  and  there  is  finding  onder  the 
court  '>    instruct  ions   <>n    i 

round 
fur  arrest  "f  judgment.     Moffett  p.  Tur- 
pp.    L94. 

88.  1  16. 

89.  Barl  tron    Wks., 

62. 

90.  Penniman  p.  Winner,  54  Bid.  127. 

91.  Hall,    17    Conn.    260; 
Louisville  &   P.  Canal  Co.  p.   Row 
Dana  9ee,  however,  i 

■ni.lt,   1 1   Phila.     Pa.)    184. 
Verdict  en  One  Count. — Where  a  dec 
on  contains  t '■'■  .  the  find- 

ing of  the  jury  for  the  plaintiff  in  the 
virtually  a   verdict   for 
ount ,  and 
when   the  verdi  wholly  on   that 

count,  tl ther   is   to   be   regarded  as 

and    judgment    will 
do1    be   arrested    for  of  the 

counts.     Bellick  p.  Hall,  17  Conn.  260. 

One  Count  Established.  —  Tf  a  peti- 
tion contain  two  inconsisti  at  causes 
of  action,  and  either  is  made  out  by 
the  evidence,  a  motion  in  arrest  of 
judgment    •  revail.     Robbi 

rman,    133    Cowa    318,    110    N.   W. 
5S7. 

Verdict  on  Certain  Counts. — "Tf  there 
is  a  misjoinder,  another  principle  of 
pleading  applicable  to  this  ease  is,  that 
where  a  declaration  contains  two  sets 
of  counts,  the  one  set  incompatible  with 
the  other,  and  verdict  for  plaintiff  on 
the  counts  that  are  well  joined  with 
each  other,  and  verdict  for  defendant 
on  the  other  counts,  the  misjoinder  is 
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offered  as  ground  for  arresting  judgment.92  Duplicity  in  the  indict- 
ment cannol  be  raised  in  that  manner.93  It  is  held,  however,  that 
it  the  offenses  so  joined  in  the  indictment  be  different  in  their  nature, 
and  admit  of  different  degrees  of  punishment,  judgment  will  be  ar- 
rested.  ' 


cured  by  the  verdict,  and  the  plaintiff 
•n lfl    to  judgment    on    the  counts 
on  which  he  obtained  a  verdict."    Has- 
kell  r.   Bowen,  44   \'t.  579. 

92,     U.  S.  —  United  States  v.  Bayaud, 


If.  305,  27   Fed.  I  'as.  No.  16,037.     Ga.— 
Lampkin    p.    Btate,    ^7    Ga.   516,    13   8. 

;:  JoneB  P.  state,  37  Ga.  51.  111. 
Thompson  v.  People,  L25  111.  256,  17 
N.  E.  749.     Me. —  State  v.  iiood,  51  Me. 

Nev. —  St.it, •  v.  O'Connor,  11  Nev. 
4  It;.  N.  H.  — State  v.  Fowler,  28  N. 
H.  184.  N.  T.  — Kane  v.  People,  8 
3.  N.  C  — State  v.  Eeel,  80 
N.  C.  142.  Ohio.  —  Devere  v.  State,  5 
Ohio  C.  C.  509,  24  Am.  Dec.  315.  Pa. 
Com.  r.  Hand,  3  Phila.  403.  S.  C. — 
.  7  Rich.  L.  484.  S.  D.— 
City  of  Lead  v.  Klatt,  13  S.  D.  140,  82 
N.  \V.  391.  Tex.  — Thomas  v.  State 
(Tex.  <Vini. ),  77  8.  W.  801  (one  count 
only  being  submitted  to  the  jurv);  Col- 
lin- V.  State  (Tex.  Trim.),  43  8.  W.  90. 
Vt  — State  v.  Hodgson,  6b"  Vt.  134, 
28  Atl.  1089.  Wis.  — State  v.  Fee,  19 
Wis. 
Common  Law  Rule.  —  "According  to 

ommoB    law    the    defendant    could 

oof    be    properly   charged    in    the   same 

count    with    two    or    more    distinct    of- 

-  ich  defect  would  be  fatal  on 

ii  to  quash  or  demurrer,  but  it  is 
said  the  better  opinion  is  that  it  would 
not   be   ground   for   arresting   the   judg- 

•'      People    v.    Shotwell,    27    Cal. 

Where  Demurrer  Was  Filed.  —  If  a 
demnrrer  on  the  ground  of  misjoinder 
of  offenses  is  overruled,  objection  may 
be  taken  thereto  by  motion  in  arrest. 
People  V.  Clement   (Cal.),  35  Pac.  1022. 

Conviction  for  Lesser  Degree.  —  In- 
dietment  charging  rape  in  one  count 
and  an  attempt  to  commit  rape  in  an- 
other will  not  be  set  aside  on  motion 
to  arrest  judgment  on  conviction  for 
the  attempt.     Stephen  v.  State,  11  Ga. 

Charging  Several  Defendants.  —  An 
indictment  which  charges  in  one  count 


that  both  defendants  committed  the 
offense  and  specifies  only  the  act  of 
one  defendant,  and  in  the  second  count 
specifies  and  charges  the  other  defend- 
ant, will  not  be  disturbed  on  motion 
to  arrest.  Thurmond  v.  State,  55  Ga. 
598. 

Felonies  and  Misdemeanors. — In  cases 
of  felony  only  one  offense  should  be 
charged  in  the  indictment.  Upon  a 
trial  for  misdemeanor  no  objection  can 
be  made  to  joining  in  the  same  indict- 
ment several  distinct  offenses  and  try- 
ing defendant  on  them  all  at  the  same 
time,  and  where  a  nolle  pros,  is  entered 
on  one  account  and  trial  and  convic- 
tion is  had  on  the  other,  judgment  will 
not  be  arrested.  State  v.  Marrin,  35  N. 
II.  22. 

Charging  principal  and  accessory  in 
same  count  is  no  ground.  Jones  v. 
State,  37  Ga.  51. 

93.  U.  S.  — Pooler  v.  United  States, 
127  Fed.  509,  62  C.  C.  A.  307.  Ga.  — 
Williams  v.  State,  60  Ga.  88.  la.— Rob- 
bins  v.  Bosserman,  133  Iowa  318,  110 
N".  W.  587.  Mass.  —  Com.  v.  Tuck,  20 
Pick.  356.  Mo. —  State  V.  Sherman,  137 
Mo.  App.  70,  119  S.  W.  479.  N.  H. — 
State  v.  Manchester  &  L.  R.,  52  N. 
H.  528.  N.  C  — State  v.  Wilson,  121 
N.  C.  650,  28  S.  E.  416;  State  v.  Bor- 
deaux, 93  N.  C.  560;  State  V.  Brown, 
60  N.  C.  448.  Pa.  — Com.  v.  Frey,  50 
Pa.  245.  R.  I.  — State  v.  Smith,  29  R. 
I.  513,  72  Atl.  710.  Tenn.  —  Forrest 
V.  State,  13  Lea  103;  State  i\  Brown, 
8  Humph.  89.  Vt.  — State  v.  Manley, 
82  Vt.  556,  74  Atl.  231;  State  V. 
Stevens,  81  Vt.  454,  70  Atl.  1060;  State 
v.  Hodgson,  66  Vt.  134,  28  Atl.  1089; 
State  p.  Hooker,  17  Vt.  658.  Wis. — 
Cornell  v.  State,  104  Wis.  527,  80  N. 
W.  745,  duplicity  consists  in  alleging 
two  independent  crimes  in  the  same 
count. 

See,  however,  Com.  v.  Woods,  9  Gray 
(Mass.)  131;  State  V.  Howe,  1  Rich. 
L.  (S.  C.)  260. 

94.  U.  S.  — United  States  v.  Peter- 
son, 1  Woodb.  &  M.  305,  27  Fed.  Cas. 
No.  16,037.     Ga.  —  Stephen  v.  State,  11 
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N.  Vaeiances.  —  Formerly  a  variance  would  qo1  1"-  ri i.  1«-«1  l>y 
diet,  t'ni  the  rule  now  is  thai  no  advantage  can  be  taken  <>n  motion 
in  arresl  of  judgment,  even  of  a  material  variance.91     This  applies 
to  criminal   prosecutions,9*  and   to  van.  etween  the  pleading 

and  the  proof,91  as  we\\  as  to  variances  between  the  declaration 
tin-  proc<  ■  between  the  complainl  and  the  informal 


Ga.  225.  Mass. — Com.  p.  Symonds,  2 
163.    N.  H.  — State    v.  Merrill, 

II.  624;  State  '.  Fowler,  28  N.  II.  L84; 
Morse  P.  Eaton,  23  V  M.  415.  S.  C. — 
State  P.  Pant,  2  Brev.   187. 

95.  U.  S.  —  Scull  p.  Briddle,  2  Wash. 
('.  C  200,  21  Fed.  Cas.  No.  12,570. 
Ohio.  —  Jordon    p.    James,    5    <> 

S.  O.  —  Bradley  P.  Jenkins,  3  Brev.  12. 
Tenn. —  Johnson  p.  Planters'  Bank,  1 
Humph.   77. 

96.  United  States  p.  Marrin,  U 
767. 

97.  111.  —  Williamson   p.   Rexr< 

III.  A.pp.    L16.    N.   H.  — Smith    p.    The 

mi    I;.,    35    V    II.    356.      Tenn. — 
Allen  17.  Word,  6  Humph.  284. 

Criminal  Cases.  —  U.  S.  —  I  *  n  i  t  <  .1 
States  P.  Marrin,  159  Ped.  71  7. 
Ark.  —  Strawn  p.  State,  11  Ark. 
•"in.  Fla.  —  Freeman  p.  State,  50 
Fla.  38,  39  So.  785.  IU.  People  P. 
Depew,  237  III.  574,  86  N.  E. 
variance  between  bill  of  particulars  and 
the  proof.  La.— .state  p.  Pellerin,  118 
La.  547,  13  So.  159;  state  p.  Evai 
La.  343,  29  So.  1 12;  State  p.  Prey,  35 
La.  Ann.  inc.  N.  Y.  —  People  v.  Onon- 
daga Gen.  Sessions,  1  Wend.  296.  N.  C. 
state  p.  Jarvis,  129  X.  I  I  S.  E. 

220;  State  r.  Eaves,  106  N.  C.  752,  11 
S.  E.  370,  8  L.  R.  A.  259;  Si 
Craige,  89  N.  C.  475,  45  Am.  Rep. 
608.  Pa. —  Com.  p.  Moorbv,  8  Phila. 
615.  R.  I.  —  State  P.  Nelson,  27  R.  I. 
31,  60  Atl.  589.  S.  C.  —  State  P.  Ham- 
ilton. 17  S.  C.  462;  State  V.  Graham, 
15  Rich.  L.  310.  Va.  —  Com.  r.  Jones, 
2  Gratt.  555;  Wells  P.  Com.,  2  Va.  Cas. 
333;  Com.  u.  Chalmers,  2  Va.  Cas.  76. 
Wis.  — State  v.  Lincoln,  17  Wis.  579. 

See,  however,  Com.  p.  MeManiman, 
15  Pa.  Co.  Ct.  495. 

Charge  and  Proof.  —  Variance  be- 
tween the  charge  and  the  proof  no 
ground.  State  V.  McLain,  104  N.  C. 
894,   10   S.   E.   518. 

98.  U.  S.— Wilson  P.  Berry,  2  Cranch 
C.  C.  707,  30  Fed.  Cas.  No.  17,791.  Fla. 
Cooper  p.  Livingston,  19  Fla.  684.  HI. 
Toledo,    Wabash    &    W.    R.  Co.    v.  Mc- 

voi.  n 


Laughlin,  I 

i    in.    A j.j».    572.    Mil. 
p.    Western    Th<  ■:...   29    M 

R.    I.      . 

66    At!  S.    C.  —  I! 

send.  1  ofcCord  200.  VV.  Va.  -Swin- 
dell p.  Harper,  51  w.  \  n  s. 
E.    117. 

Error  in  Recit-l.        \    mistake  in  the 
recital  of  the  urit    is  immaterial  after 
verdict.     If    there    be    a    variance    be- 
ta!   <>l"    the    writ    and    the 

count,    the    court,    unless    the    contrary 
appear,  will,  after  verdict,  intend  that 
original;    and    that 
plaintiff's  clerk 

cital   cf   it.     Wilson   p.    Berry,  2 
Cranch    C.    C.    707,    80    Fed.    I 

99.    Ga.  S.  i: 

22  I  j       ' 

B.  E.  4  12.     Ind.  —  Morr 

lml.  1-  p.   Record,  16  [nd.   ill. 

Tex.—  Dave   p.  Stai 

s.  W.   1093.     See,  however,  Harri 

.-tat'-.   I-  Tex.  Crim.   u,  85  s.  W. 

No  Variance.  —  CI  [erron   was 

charged  with  the  murder  of  "  Lula  Her- 
ring his  wife. ' '    Herron  p.  81 
554,   19  s.   B.  £ 

Indictment  and  Transfer.  —  Variance 
between  the  names  of  the  defendant 
in  the  certificate  of  transfer  ami  tha 
indictment  is  too  late  on  motion  in 
arrest.  Bonner  v  State,  38  Tex.  Crim. 
599,  I  I  s.  W.  172. 

Verdict  and  Indictment.  —  Variance 
between  a  verdict  and  an  indictment 
as  to  a  matter  which  may  be  regard- 
ed as  surplusage  is  no  ground  for  ar- 
resting judgment.  State  P.  Henr 
Me.  561.  57  Atl.  891. 

Variance  as  to  Jurors'  Names. — Vari- 
ance between  the  names  of  the  grand 
and  petit  jurors  who  found  the  indict- 
ment and  verdict  from  those  returned 
in  the  venire  is  not  ground  for  arrest 
of  judgment.  Horsev  P.  State,  3  H;<r. 
&  J.   (Md.)   2. 

Grammatical   Construction.  —  An    al- 
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O.  Defects  Not  Cured  by  Verdict.  —  Judgment  will  be  arrested 
for  defects  (in  setting  out  a  cause  of  action)  which  would  not  be 
cured  by  the  verdict.  After  verdict  the  court  will  by  intendment 
Blip]  rything  to  have  been  proved  which  the  allegations  of  the 

record  require  to  be  proved;  but  if  the  omission  constitutes  the  very 
gist  of  ilif  action,  judgment  will  be  arrested.1 

VI.    MATTER   AFFECTING   THE    PARTIES.  —  A.   Misjoinder, 
Nonjoinder  or  Defect  of  Parties.  —  In    some    jurisdictions    mis- 
joinder, nonjoinder  or  a  defect  of  parties  can  be  taken  advantage  of 
by  motion  to  arrest  judgment,2  especially  where  the  record  of  the 
shows  such  defect  on  its  face.3     Others  hold  the  contrary.4 


variance,    merely     a    matter   of 
grammatical  construction,  is  no  ground. 
Com.    <-.    M.-Konn.-y.    1?    Gray    (Mass.)]. 
Complaint  and  Recognizance. — A  dif- 
forem  3eription  of  the 

offense  in  the  complaint  and  the  reeog- 
ao  ground  for  arresting  judg- 
ment.    Com.   v.  Russell,   147  Mass.  545, 
is   N.    E.    Ms. 
Preliminary  Process.  — A  variance  be- 
the  information  upon  which  the 
warrant  was  issued  and  the  indictment 
is  nu  ground.     Com.  r.  Zayrook,  30  Pa. 
Super.   111. 

1.     111.  —  Chicago    &   E.   I.  R.   Co.  v. 

Bines,    132   111.    L61,  23    N.    E.   1021,   22 

Am.    St.     Rep.    515.     Ind.  —  Powell    v. 

30    N.    E.    518; 

State,  ex  rel.  Ford,  56  Ind. 

Mass.  — Smith     v.     Cleveland,    6 

_:    Moor    v.    F.oswell,    5    Mass. 

N.   T.  —  Addington   v.   Allen,   11 

Wend.     374,     U5.     S.     0.  — Jordan     r. 

e,  5    Rich.  528;   Cooper  v.  Halbert, 

2McMull.419.    Vt.— Haselton  V.  Weare, 

s   \  t.    Iso.     Eng.  —  Rushton  v.  Aspinall, 

2  Doul'.  <i79,  99  Eng.  Reprint  430. 

■    Will's    Could    PI.    156;   and 
the  title  "Verdict." 

Action  on  Penal  Statute.  —  In  an  ac- 
tion for  debt  upon  a  penal  statute,  the 
failure  to  properly  set  out  facts  nec- 
v  to  bring  the  suit  strictly  with- 
in the  statute  is  not  cured  by  verdict. 
Unit*  V.    Batchelder,    24    Fed. 

No.   1  1,540. 
After  Demurrer  To  Evidence— Writs 
ror   being   abolished   in  Indiana,  a 
ndant    by    demurring    to    the    evi- 
■  loes   not   preclude   himself   from 
rwards    testing    the    sufficiency    of 
■omplaint   by   motion   in   arrest    of 
judgment.     Bish  v.  VanCannon,  94  Ind. 

It  is  the  rule  in  Indiana  that  where 


there  is  no  administration  and  no  debts 
to  pay,  the  heirs  may  collect  the  debts 
payable  to  their  deceased  ancestors.  In 
such  a  case  it  is  essential  to  aver  that 
no  letters  of  administration  have  been 
taken  out  and  that  there  are  no  debts 
due  from  the  estate;  and  in  the  total 
absence  of  allegation  on  the  subject, 
motion  in  arrest  will  be.  sustained. 
Lockhart  V.  Schlotterback,  12  Ind.  App. 
683,  40   N.  E.   1109. 

2.  U.  S.  —  Farni  v.  Tesson,  1  Black. 
309,  17  L.  ed.  67.  111.  — Johnson  v. 
Cunningham,  56  111.  App.  593.  Ind.  — 
Bragg  v.  Wetzel,  5  Blackf .  95.  N.  C.  — 
Cain  r.  Wright,  50  N.  C.  282,  72  Am. 
Dec.  551.  Tenn.  —  Chaffin  v.  Williams, 
4  Humph.  231;  Rodgers  v.  Ellison, 
Meigs  88;  Greer  v.  Miller,  2  Overt.  187. 
Va.  — Shields  V.   Oney,  5   Munf.  550. 

Defendant  Having  No  Real  Interest. 
The'  failure  to  join  a  party  who  has  no 
real  interest  is  not  a  ground  for  arrest- 
ing judgment.  Eagle  Mfg.  Co.  v.  Wise, 
40  Ga.  127. 

Only  real  party  in  interest  can  sue; 
otherwise  judgment  will  be  arrested. 
Hutchings  v.  Weems,  35  Mo.  285. 

3.  111.  — Scanlon  v.  The  People,  95 
111.  App.  348.  Md.  —  Lorey  v.  Bailey, 
43  Md.  10.  Vt.  -  McGregor  V.  Balch, 
17  Yt.  562. 

Part  Owner.  —  In  replevin,  possession 
being  the  primary  object  and  damages 
secondary,  when  the  record  shows  an- 
other person  to  be  part  owner  who  was 
not  joined,  the  objection  may  be  taken 
advantage  of  on  motion  in  arrest  of 
judgment.  Pritchard's  Admr.  v.  Cul- 
ver, 2  Harr.  (Del.)   129. 

4.  Ark.  — Little  Rock,  etc.  R.  Co.  r. 
Dyer,  35  Ark.  360;  Yonley  v.  Thompson, 
30  Ark.  399.  Colo.  —  Miller  v.  Blake, 
6  Colo.  118.  Conn.  — Belden  v.  Curtis, 
48  Conn.  32.     Ga.  — Eagle  Mfg.  Co.  v. 

vol.  n 
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B.  Misnomer.  — rudgmenl  will  nut  be  arrested  for  misnomer,  w] 
the  question  is  first  raised  on  Buch  a  motion.' 

in  criminal  cases.  — The  misnomer  of  the  defendant  is  no  ground 
for  arrest  of  judgment,  Buch  objection  being  properly  taken  by  plea 
in  abatemenl  before  the  plea  of  ool  guilty  is  enter 

C.  Death  of  \  Party.  —  The  death  of  .1  party,  either  plaintiff  or 
defendant,  being  a  matter  dehors  the  record,  is  ool  strictly  a  mat- 
ter in  arrest  of  judgment.1 

VII.  THE  JURY.       A.  Grand  Jury.  — 1.  In  General.       A>  a  gen 
eral  rule  an  objection  which  refers  to  irregularities  in  the  drawing, 
impaneling,  qualifications  or  other  matter  concerning  the  grand  jury 
or  its  proceedings  cannot  be  heard  on  a  motion  to  arrest  judgment,1 


Wise.     40     Ga.     l-'7.      Ind.  — .Jones     r. 
Alums.    L16    fad.    190,    19    N.    B.    834, 
affirmed,    L17    End.   800,    19    \'-    B.   835. 
la.—  Miller  p.  Keokuk  &  D.  M.  R.  Co., 
63  Jou.-i  680,  L6  N.  W.  567.    Mo.    -Met 
ropolitan  St.  R.  Co.  p.  Adams  Bzp    Co., 
L30  B.  W.  101 ;  Reugger  P.  Lindenl 
53  Mo.  364.    N.  H.       Demeritt  P.  Mills, 
59  N.   II.   is;  (;.ir\  in  p.   Paul,   17   N    II. 
158;   Nealley  P.  Moulton,   L2  N.   ' 
Ohio.  —  Benshaw   p.   Noble,  7  Ohio  Bt. 
226.    Tex.       De  Prez  P.  Everett,  1 
431,  11  B.  W 

Under  the  broad  term  linois 

statute,  if  one  joint  defendant  moves 
for  a  dismissal  .-is  to  the  other,  he  can 
not  subsequently  urge  the  non-joindei 
on  a  motion  in  arrest  of  judgment. 
Mayer  p.  Brensinger,  180  111.  110,  54 
N.  E.   L59,  72   Am.  St.  Rep    I 

5.  Md.  — Coulter  p.  Western  Theo- 
log.  Bern.,  29  Md  69.  Mass.  —  Gilbert 
p.  Nantuckel  Bk.,  5  Mass.  '.'7.  Tex. — 
Thompson  p.  Kimbrough,  23  Tex.  Civ. 
A  pp.  350,  57  s.  \V. 

6.  Ala.— Miller  p.  State,  54  Ala.  L55. 
la. —  State  P.  Crawford.  66  Town  318, 
23  N.  W.  68-1.  La.  —  State  P.  Valsin, 
47  La.  Ann.  115,  16  So.  768.  Miss. — 
McBeth  P.  state.  50  Miss.  81.  R.  I. — 
State  P.  O'Brien,  IS  R.  I.  105,  25  ail. 
010.  S.  C.  —  State  p.  Thompson,  1 
Cheves  31.  Tex.  —  Foster  p.  state.  1 
Tex.  App.  531. 

7.  Ark.  —  Crow  r.  State,  23  Ark. 
684.  Ga.  —  Rountree  V.  Lathrop,  69  Ga. 
539.  Mass.  —  Emerv  V.  Osgood,  1  Allen 
244. 

Waiver  Binding.  —  Where  the  record 
shows  an  acknowledgment  of  service  in 
an  attachment  case  by  one  as  attorney 
for  the  defendant  and  a  waiver  of  all 
further  notice  and  service,  and  subse- 
quently, on  defendant's  death,  he  was 

Vol.  n 


made   ■   party    defendant    I 

t  letters  of  administrs 
tion,  and  judgment  was  rendered 
against  him  as  administrator,  held  that 
sufficient  notice  was  given  under  the 
Btatute,  and  motion  in  arrest  of  judg- 
ment was  properly  overruled.  Hendrix 
i .  <  'aw  i  horn,  7  1  Ga.  742. 
Order  Substituting  Administrator.  — 
ntrj  of  in  order  snbstitnl  ii 
administrator   of  a  person   as 

plaintiff  in  an   action   at   law,  if  erro 
may  be  reached  by  motion  In  ar- 
:'   judgment.     McDonald  p.  Algeo, 
96  111.  Ap] 

Death    of    Joint    Defendant.  — 
the  death  of  one  of  two   joinl   defend- 
appearing  In  the  record,  in  action 
for  malpractice,  the  I    nds  to  all 

intents  ami  pnrposes  in  legal  contempla- 
tion as  .i  case  against  the  surviving 
defendant      alone.      The      proceedings 

far  they    treated    the 

ease   as  an   action   against    two,    were   all 

erroneous,  and  a  verdict  returned 
against  two,  in  an  action  in  which   in 

contemplation  of  law  there  was  but  one 
defendant,     was    BO    radically    defective 

that  no  judgment  could  be  prone 

upon   it   ever  a   motion   in   arrest.      BOOT 
1.  wrey,   L03   End.    168,  3  X.  B.  151, 
53    Am.   Rep.  51§. 

8.  Ala. —  Battle  r.  State.  54  Ala.  93; 
State  p.  Pile,  5  Ala.  72;  State  V.  Bted- 
man,  7  Port.  405.  Ark.  —  Btraughan 
P.  State,  L6  Ark.  37.  Ga.  —  Jones  P. 
State,  103  Ga.  552,  20  8.  E.  423;  Stev- 
enson p.  State,  69  Ga.  ''s:  Johnson  P. 
State,  62  Ga.  179;  Mills  r.  Stat 
Ga.  609;  Terwll  p.  State.  0  Ga.  58.  Ind. 
Harris  V  State,  155  Ind.  265,  58  X.  E. 
75;  Ford  P.  Str.te,  112  Ind.  373.  14  X. 
E.  241;  Hennini:  p.  State.  106  Ind.  386, 
6  N.  E.  803,  7  N.  E.  4,  55  Am.  Rep.  756; 
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such  matters  being  heard  only  on  challenge  or  plea  in  abatement.9 
2.  Illegal  Organization.  —  If,  however,  the  grand  jury  is  not  or- 
ganized as  provided  by  law,10  or  the  writ  of  venire  summoning  them 


Miller  r.  State,  69  Ind.  284;  Veateh  r 

'-.    26    Am.    Rep.    44; 

te,   56   Ind.   336;   Bond   V. 

-     Ind.     457.     la.  — State    v. 

Brown,    L28    Eowa    24,    102    X.    W.    799. 

La. —  State   p.    Dickerson,   48  La.   Ann! 

Jo.  140;   State  r.  Pete,  39  La. 

State   v.   i 

ate  v.  McGee,  36  La. 

State  v.  Chandler,  36  La.  Ann. 

Jackson,  30  La,  Ann.  96; 

v.   Wittington,  33  La.  Ann.  1403; 

V.   Miles,  31    La.   Ann.   825;   State 

n,   15   La.   Ann.    L85;    state  v. 

[5    La.    Ann.  tate    v. 

7.      Me.  — State 

■ 

Md.  ,91  Md.  ; 

'  .    83;    Byers    v. 

3 

Mass.  —  Com. 

-.   _'   Pick.   550.     Minn.  —  State 

23     Minn.    291;     State    v. 

Thon  Mo.  — State  V. 

-harpe, 

N.  M 

v.    Armijo,    7    X.    M.    571,   37 

1117.     N.  C.  —   ■  a,  142 

944;  State 
'..  C.  711;  State  v.  Davis, 
orn,   15   X. 
Entire,  4 

R.  I.  Heffeman,  28  R.  I.  477, 

i   B.  I. 

S.  C.  .   Ed- 

3.  E.  395;  State 

-       :.   660. 

Term.  —  I.  rg.  145. 

Tex.  Vahl.  20  Tex.  779;  Peter 

ate,  11  T(       7         Thomas  v.  State 

,   77   8.    "".    •    ;  :    Davis    V. 

\  502;  Hop- 

•■.   Crim.),   68   S.    W. 

;:  state    (Tex.    Crim.), 

:    Barber    v.    State 

:  McDaniel  v. 

W.  249.     Wash. 

Wash.   551,   61   Pac. 

Wis.  —  r;rubb    V.    State,    14    Wis. 

State,  12  Wis.  519. 

to   -when   the   defect   appears 

e  record,  State   v.   Xolan,  8  Rob. 

Initials  of  Christian  Name.  —  Greene 


v.  State,  59  Ga.  859.  And  see  Stephen 
v.  State.  11   Ga.  225. 

Initials  of  Foreman.  —  The  signing 
of  a  bill  of  indictment  by  the  surname 
and  the  initial  of  the  christian  name  of 
the  foreman  of  the  grand  jury  is  no 
ground  for  arresting  judgment.  Com. 
v.  Hamilton,  15  Gray  (Mass.)  480.  And 
see  State  V.  Putnam,  38  Me.  296. 

Omission  To  Sign.  —  Omission  of  fore- 
man to  sign  his  name  after  "a  true 
bill"  is  not  ground.  State  v.  Mertens, 
14  Mo.  94;  Weaver  v.  State,  19  Tex. 
App.  54  7.  53  Am.  Rep.  389. 

Indorsement  of  "true  bill"  instead 
of  "a  true  bill."  State  v.  Elkins, 
Meigs   (Tenn.)   109. 

Suspension  of  State  Government. — 
State  V.  Sears,  61  X.  C.  146. 

As  to  evidence  before  grand  jury: 
U.  S.  —  United  States  v.  Holt,  168  Fed. 
141.  Mo.  —  State  v.  Runzi,  105  Mo. 
App.  319,  80  S.  W.  36.  N.  C.  —  State 
V.  Lanier,  90  X.  C.  714. 

9.  Ala. —  Tucker   v.   State,  152  Ala. 

"87;  Battle  v.  State,  54  Ala. 
issell  v.  State,  33  Ala.  366;  State 
v.  Pile,  5  Ala.  72.  Ark.  —  Straughan 
v.  State,  16  Ark.  37.  Ga.  —  Stevenson 
f.  State,  69  Ga.  68.  Ind.  —  Harris  v. 
State,  155  Ind.  2G5,  58  X.  E.  75:  Hen- 
ning  v.  State,  106  Ind.  386,  6  X.  E. 
'  X.  E.  4,  55  Am.  Rep.  756;  Miller 
r.  State,  69  Ind.  284.  la.  — State  v. 
Brown,  128  Iowa  24,  102  X.  W.  799. 
La.  — State  v.  McGee,  36  La.  Ann.  206. 
Me.  — State  r.  Carver,  49  Me.  588,  77 
Am.  Dec.  275.  Mo.  —  State  v.  Sharpe, 
119  Mo.  App.  386,  95  S.  W.  298.  R.  I. 
State  v.  Heffernan,  28  R.  I.  477,  68  Atl. 
364. 

Where  a  plea  in  abatement  is  prop- 
erly filed  regarding  irregularities  in 
drawing  grand  jury,  defendant's  fail- 
ure to  object  to  the  trial  of  that  plea 
and  the  plea  of  not  guilty  at  the  same 
time  does  not  waive  the  irregularity, 
and  advantage  of  it  may  be  taken  by 
motion  in  arrest.  Tucker  v.  State.  152 
Ala.  1,  44  So.  587.  See  Green  v.  State, 
6  Cushm.  (Miss.)  687,  after  plea  in  bar 
has  been  filed. 

10.  U.  S.  —  United  States  v.  London, 
176  Fed.  976.  Ala.  — Berry  r.  State,  63 
Ala.  126;   Finley  V.  State,  61  Ala.  201; 
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i  defective  as  to  render  it  b  nullity, "  judgment  will  be  am 
motion.    To  be  i  !'l  tll;it  the  mnat 

appear  on  the  record.1" 

|.   'pI;ru,  Jury.  — 1.  Generally.  —  '1 
t;(), is  of  jurors,  or  to  the  drawing  of  the  jury.  Bhould  I  I  and 

ented  in  proper  form,  and  i  late  when  pi       ated  on  mo- 

tion in  ai  judgment.18 

Rule  in  Criminal  I  8  quali- 

fications of  a  trial  juror  are  too  late  on  mol  '         r  can 

the  mode  and  manner  of  drawing  or  impaneling  the  jury. 


O'Byr  "l    A  In.  25.     7 

Buckner  P. 

,69   Am. 
151. 
Excessive  Number.  —  Whei 

at  the  grand  jurj 
imposed   ol  ,   though 

number   w  ould    coi    til    i  im,   b 

grand    jury    of    thirte<  n    is    an 

Any  finding   by  I 
\  oid,  and  objection  thei  i  lilable 

by  the  motion  to  judgment   Ala. 

Berry   v.  E  ley   P. 

!.      Cal. 
Plummer,   5    Cal    6  I      Te  :•         revinio 
r.   State,   27   T(  ,    H    -s-    W. 

1 17;   Rainey  v.  State,  19  Tex.   *.pp 
Williams    | 
Smith    P.   State, 

Neese   c    Si    te,   L9  Tex.   App.    18;   Lott 
v.  State,  18  Tex.  App.  627. 

See,       however:       Ala.  —  Bussell       P. 
State,  33   Ala.   366.     Ark.  —  Straughan 
v.  State.   K,   Ark.  37.     Miss.  —  < .  i 
State,  6  Cushm.  687. 

11.  State    V.  S  ,  11  S.  C. 
State   r.   Dozier,   2  S  211; 
State    P.    Williams.    1    Rich.    L.    (S.    C.) 
188;     State     P.      Davidson,     2      Coldw. 
(Tenn.)  18-1. 

12.  Ala. — Burrage  P.  Smith.  113 
Ala.  108,  21  So.  213;  Harrington  P. 
State,  83  Ala.  9,  3  So.  42."..  Fla.  —  Hays 
V.  State,  50  So.  5-57.  Ga. — Hamilton 
p.  State,  97  Ga.  216,  23  S.  E.  824.  111. 
Barron  V.  People,  73  111.  256.  La. — 
State  v.  Nolan,  8  Rob.  513. 

13.  Brown  r.  Breed,  2  Boot  (Conn.) 
523;  Atkinson  P.  Allen,  12  Vt.  619,  36 
Am.  Dec.  361. 

14.  Ala. —  Battle  v.  State,  54  Ala. 
93.  Cal.  —  People  P.  Samsels,  66  Cal. 
99,  4  Pac.  1061;  People  P.  Fair,  43  Cal. 
137,  overruling  People  v.  Plummer,  9 
Cal.  298,  on  this  point  when  a  contrary 
view  was  expressed.  Fla.  —  Douberly  r. 
State,   51   Fla.  41,  40   So.   675.     Ga.  — 
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L.r     - 

La. 
.  Turner,  25   La.  Ann 

; 

'.    Swift,    M    !  te  if, 

V.  Turner, 
U  '.  Wright. 

3.     Md.  —  Green   I 
Md.   1 

6    M'l.   51  t.     Mass. —  t'em.   r. 
Drew,    1  li  Minn.  — State   p. 

- 1.    N.  Y.—  People 
v.  Ban  inea  100.    N.  C- 

P.   I';.  -.   K.    164; 

S.  C. 
8.  C.    105,  B   8.    K. 

•  .   181.     Tex.  — M,-;.' 
te,  17  Tea  II.    Va.  — 

S.  E.  858;  Com. 
phen,   l  Li 

r,    Jackson     r.    State,    27 
Kan.  581,  11  Am.  Bep.  124, 

When  Defendant  Prejudiced.  — ' '  Dis- 
qualifications of  petit  jurors  must  be 
taken  advantage  of  before  the  incom- 
i  the  verdict  by  challenge,  and 
cannot  be  raised  for  the  first  time  on 
motion  in  arrest  of  judgment,  as  any 
disqualification  of  petit  jurors  is  cured 
by  verdict,  unless  it  be  made  to  appear 
affirmatively  that  any  such  disqualifica- 
tion resulted  to  the  prejudice  of  the  de- 
fendant."  Territory  P.  Armijo,  7  X. 
M.  571,  37  Pac.  1117. 

15.  La.  —  State  v.  Price,  41  La. 
Ann.  594,  6  So.  470;  State  P.  Chandler, 
36  La.  Ann.  177.  Miss.  —  Frank  P. 
State,  39  Miss.   705.     N.  C.  —  State  v. 
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i  inquired  into,10  for  the  error  is  not  appar- 

>f  the  record.17 

jn  i  .t-ns  as  to  qualifications,  misconduct,  etc.,  may 

be   :  >  on  a  motion  in  arrest  of  judgment.18     The  party 

*  ion  is  usually  required  to  aver  that  he  was  ignor- 

i  while  the  case  was  on  trial;  otherwise  the  motion 

will 

2.  Writ  of  Venire.  —  If  the  writ  of  venire  be  ^oid,  judgment  will 

at  if  it  substantially  conform  to  ciie  requirements,21 
be  immaterial,-2  advantage  thereof  cannot  be  taken 
by  motion 

3.  Composition  of  Jury.  —  And  when  the  statute  requires  a  trial 
by  a  jury,  or  by  a  jury  i  te  holding  thereof  without  a  jury 


Pa.  —  Clar 

Atl.  :  ".    S.  0.- 

r 
- 

Legal  Jury. 

me  the 

error 

per- 

Hand,    3 

16.  rim.), 

17.  La. 

J 

Miss. —  Frank     V. 

■    ^Territory 

1117. 

B    0  .  Bill,  19  5.    Va. 

18. 
Tomlinson  v.  Derby,  41  Conn. 

115;  Hirkox  v. 
Dntton  P. 
ibcock,  1   Conn. 
ward,  3  Day  (Conn.) 
I.   2    Bo 
.  1  Root   (Conn.) 
Dana   p.  Roberts,  1   Root    (Conn.) 
5;    Woodruff  P.  Whit 
-    (Conn.)    60. 
19.     State    P.    Tullcr.    34    Conn.    280; 
Town   of   Trumbull,  31   Conn. 
!ruff   r.  Richardson,  20  Conn. 


Quinebaug   Bank    v.    Leavens,    20 

•m.   Dee.   272;    Selleck  v. 

Hollow  Tpk.   Co.,   13   Conn.   453; 

Smith    p.    Ward,    2    Root    (Conn.)    302; 

le    P.    Guthery,    2    Root    (Conn.) 

Am.  Dec.  65;  Talmadge  V.  North- 

!    Root    (Conn.)    532;    Chapman   17. 

'    Lrby    rConn.)    133;   Tweedy  V. 

Kirby  (Conn.)   13. 

20.  People  V.  McKay,  18  Johns.  (N. 

Jtate  v.  Edwards,  68  S.  C.  318, 

395;  State  v.  Stephens,  11  o. 

late  ex  rel.  Coleman  v.  Smith, 

ate   P.  Williams,  1  Rich. 

C.)  188;  State  v.  Dozier,  2  Spear 

211. 

21.  State  v.  Hill,  19  S.  C.  435. 

22.  Ala.  —  Thomas  v.  State,  94  Ala. 
74,  10  So.  432.  Ark.  — Freel  v.  State, 
"lArk.  212.     Fla.  —  Douberly  V.  State, 

La.  — State  v. 
Dickerson,  48  La.  Ann.  308,  19  So.  140; 
State  P.  Jackson,  36  La.  Ann.  96.  Md. 
State,  3  liar.  &  J.  2.  Mo.  — 
Samuels  r.  State,  3  Mo.  68.  N.  Y.— 
People  p.  r;en.  Sessions  of  Herkimer 
Co  °0  Johns.  310.  N.  C  — State  V. 
Douglass,  63  N.  C.  500;  State  P.  McEn- 
tire  4  N.  C.  287.  S.  C.  —  State  v.  Me- 
Elmurray,  3  Strobh.  33;  State  v.  Crosby, 
1  Harp."  60.  Tex.  — Peter  V.  State,  11 
Tex.  '  . 

23.  Jurors  Summoned  by  Order  or 
Court. — The  summonin.2  of  extra  jurors 
by  the  sheriff  on  order  of  the  court 
cannot  be  inquired  into  on  motion  to 
arrest.  Meneheca  P.  State  (Tex.  Cnm.), 
28  S.  W.  303. 

Jury  Commissioner.  —  Qualification  or 

authority  of  jury  commissioner   cannot 

be  raised  on  motion  in  arrest.     State  v. 

White    52    La.   Ann.    206,   26    So.    849; 

'  State  P.  Miles,  31  La.  Ann.  82o. 
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or  by  less  than  the  statutory  number  will  be  ground  tor  arretl 
judgment,  unless  the  waiver  appear  on  the  pi 

C.   Deliberations  of   Juby.  —  1.   Improper  Conduct.  —  [mpr 
conduct  of  the  jury  during  their  deliben  i  not  ground  toi 

rest  of  judgment."* 

2.  Separation  of  Jury.  —  Tho  separation  of  the  jury  after  being 
impaneled  and  sworn.-"  and   before  the  submission  of  the 
or  even  while  deliberating  on   the  verdict,"  or  before  the  verdid 
was  given,  and  after  it  was  arrived  oot  grounds  for  an 

ing  judgment. 

VIII.  QUESTIONS  OF  EVIDENCE.  --  En  iwing  out  of  the 

admission  or  exclusion  of  evidence  will  not  be  considered  grounds 
for  the  granting  of  the  motion  either  in  civil  °  or  criminal  ea 

Lack  of  Evidence.  —  Nor  ran  the  lark  of  evidence  the  sufficiency 
of  the  evidence  to  sustain  the  indictment— or  that  the  verdict  ii 
against  the  evidence,  1"'  properly  urged." 

27.  I'm-  ■  V.  Holt,  168  !'•■  1 
141;  Williama  t.  State,  18    V 

28.  Franklin     r.  i.     11; 
i    Conn.    101.      And 

see  Brandin  v,  Qrannis,  In  a  note  to  the 
latter  • 

Howard   v.  ■  "•  '.   IS 

Fed.    Caa.    No.    6,755      The    eonrl 

l  the  opinion  in  this  eaae  that  it" 
a  jury  separate  after  a  canae  bad  been 
submitted  to  them,  and  before  verdict, 
judgment  trill  be  arrested  notwitn 

e  fact  thai  the  practice  against 
it  might  1"'  qi 

29.  Helmerking  v.  State,  1  Ohio 
Dec.  441,  10  West.  L.  J.  66. 

30.  Adai  -  '  '  Fed.  54,  43 
C.  C.  A.  '"7;  I  lary  v.  Hardeeville 
Brick  Co.,  Inn  I"  In. liana,  etc.  R. 

;  son,  31   111.  App.  513. 

31.  Ala. —  Sparks  D.  State.  59  Ala. 
82.  Pla.  —  McClerkin  v.  State,  20  Pla. 
879.     Ga. —  Ilerron  v.  State,  93  Qa.  554, 

E.  243.  Ind.  —  Howard  V.  Stnte, 
6  Ind.  14  1.  La.  —  State  V.  Pellerin, 
118  La.  547,  43  So.  159;  State  V.  Ma- 
loney,  115  La.  498,  39  So.  539.  Me. — 
State  v.  Snow,  74  Me.  354;  State  v. 
Murphy,  72  Me.  433.  Miss. —Covey  r. 
State,  8  Smed.  &  M.  573.  N.  Y.  —  Ja- 
eobowsky  v.  People,  6  Hun  524. 

Failure  To  Show  Venue.  —  People  r. 
Cooper,  58  App.  Div.  532,  69  N.  Y. 
Supp.  257. 

32.  Conn.  —  Carpenter  v.  Child.  1 
Root  220;  Mott  V.  Meach,  1  Root  186; 
Woodruff  v.  Whittlesey,  Kirby  60. 
Tex.  — Moore  V.  Cross,  87  Tex.  557,  29 
S.  W.  1051.     Vt.  —  Trow  r.  Thomas,  70 


24.  Cox   >'.   M 
V.  Hannibal  &  St.  J.   R.  Co  .  37    -: 
Vaughan  v.  Scade,  Baylor 
v.  Chinn,  82  Mo    App.  160;   Bro*  n 
Louis  &  S.  F.  B.  Co.,  69  Mo.  App.    H8; 
Dilly  r.  Omaha   &   St.   L.    R.   <  !o  .   55    Mo. 
App.    123;    Com.    r.    Stephen,    1 
I  Va.)   679. 

Criminal  Cases.  —  Rainey  v.  State,  L9 
Tex.  App.  479. 

25.  U.  S.  —  United  States  v.  Me- 
Knight,  112  Ped.  982.  Ala.  —  B 
v.  State,  26  Ala.  107.  Oonn.  — State 
17.  Watkins,  9  Conn.  47,  21  Am.  Dec. 
712.  Miss.  —  McCann  r.  State.  9  Smed. 
&  M.  465. 

Statement  by  Juror  to  Outsider. — 
Nichols  v.  Bronson,  2  Hay  (Conn.)  211. 

Expression  of  Opinion.  —  An  expres- 
sion of  opinion  by  a  juror  during  re- 
cess, which  did  not  indicate  that  there 
was  in  his  mind  a  conviction  of  the 
guilt  of  the  prisoner  previous  to  his 
entering  the  jury  box,  or  that  his  ex- 
pression was  not  based  on  the 
dence,  or  which  showed  a  preconceived 
prejudice  against  the  prisoner,  while 
reprehensible,  is  not  sufficient  cause  to 
arrest  judgment.  Jordan  r.  State,  22 
Fla.  528. 

Returning  Selected  Jurors  to  Voir 
Dire.  —  The  action  of  the  court  in  plac- 
ing jurors,  who  had  been  selected  to 
try  the  case,  back  on  the  voir  dire  for 
questionable  conduct  after  selection,  is 
no  ground  for  arresting  judgment. 
State,  v.  Owen  (La.),  52  So.  857. 

26.  Morgan  v.  State,  48  Ala.  65; 
Williams  v.  State,  4  Ga.  App.  853,  62 
S.  E.  525. 
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Proof  of  Jurisdictional  Facts.  -The  failure  to  prove  jurisdictional 
is  ground  for  arrest  of  judgment.  Material 

IX  DEFECTS  IN  VERDICT.-  A.  In  Civil  <  a>  ...  -1.  Material 
Facts"  -The  veTdict  must  find  the  material  facts  in  issue.  It  they  do 
oofSther  appear,  or  can  with  eertainty  be  £erre<  t  here  --the 
,  r.ii.t  is  defective  and  motion  in  arrest  will  be  granted,  it  tne  \er 
£f£'  -me  that   a   judgment   entered  thereon   could  not 


:  Atl.  652;  Barney  p.  Bliss,  2 
Aik.  I 

,  however,  Banner  P.  Sayne,  <S  t*a. 

851. 

Criminal  Cases.— Ala.— (  urry  P. 

Blount  P.  stat.-. 
49    Ua.  381.     Fla.  —  Smith 
Fla    408,   1"  Bo.   B94.     Ind.  —  Bright   P. 
31 
Kan. —  Stat--   P.   MeCool,  34 
Kan.    617,  9    Pac.    74".     La.  —  s- 

in,   Man.   1'nr.  212.      Md. — 

-     te,    1    Gill    165.     N.   H.— 
■  .   L5   N.   H.  29.     N.  J.— 
N.   .1.   I. 

N.   0.- 

r.  Wilson, 

Furr    121   N.  '  -'•    Pa- 

Com.'r.  Gurley,  45  Pa.  392;  I 
tholo-  '  om-  f- 

Wall  Super 

lenberger,   17  -        r.  218;   Coin.  p. 

Hanley,    15   1  r.    271.      S.    C. — 

v.  Daw! 

Pi  Beyward,  2  Nott  A;  MeC. 

•;,  14.      Tex. 

B.   W.   1072. 
Vt.  -  Snappy,  79  Vt.  i 

Atl.   J  ••   Burns,  79   Vt.  - 

33.     Stansbury  P.  £ 

app 

In  Massachusetts  nothing  occurring 
before  verdict  can  be  ur»ed  on  motion 
• 

tion.     Dean   P.   Bosf 
E.   119. 

34.     Conn.  —  Smith     P.    Baymoi 
Day  189;  Pettibone  P.  Goz/ar  I.  - 

Basset  r.  Davis,  2  Root  204;  Hen- 
shaw  P.  Clark,  2  Root  4;  Kegwin  V. 
Campbell.  1  Root  268;  Palmer 
mour,  Kirbv  139.  Ga.  —  London  P. 
Coleman,  62  Ga.  146.  Ind.  —  West  fie  Id 
Gas  ft  Mill.  Co.  r.  Abernathy,  8  Ind. 
-  35  N.  E.  399.  Md.  —  Keirle 
r  Shriver.  11  Gill  ft  3.  415,  when  but 
part  of  matters  in  issue  found.  Mo. — 
Erdbruegger  p.  Meier,  14  Mo.  A; 


Pa. —  Brown     P.  1     Phila, 

E  L  — Bowen  p.  White,  26  B.  L  68,  58 

Atl.    - 

Under  the  In. liana  practice  a  motion 

in  arrest  of  judgment  will  not  reach  a 

,. r.ii.t.  McCor- 

mack,  127  End.  439,  26  N.  E.  - 

Jurisdiction. —  Where    the    valu< 

land  "  -:ive 

,-ourt  jurisdiction,  the  failure  of  the 
.    to  find  that  the   value  of  the  laud 
h  amount  as  to  confer  jura- 
tion   will    not    warrant    the    ar 

•.  as  the  evidence  given 
Bhowed  it  to  exceed  the  amount.  Harts- 
horn  P    Wi  '      C.  64,  11   Fed. 

Assessment    of   Damage. —  Judgment 

will    not    be    arrested     for    t 

that  the   jury  assessed  plaintiff's  dam- 

.    wh.-n   the   damages   in 

the    declaration    were    laid    in    dollar-. 

h    C.   C.   40,   4 

Legal  Misapprehension  of  Verdict.— 

The  fact  that  the  jury  may  have  mis_ 

apprehended    the  onsequence   of 

. .r.ii.t    i-  '     t0    'v:ir' 

rant  the  -ranting  of  a  motion  in  81 

of       p  Thomson     V.     Church, 

Kirbv    (Conn.;    212. 

Unliquidated   Damages.  —  "  It    seems 

ttled   law  that  a  verdiet 

.,1  iri  an  action  for  unliquidated" 

amount    to    which    the    jury    deem    the 
plaintiff   entitled,   or    no    lawful    judg- 
ment   in    !  <-«n    Vi?  nC'ntere'  V,, 
Washington    V.   Calhoun,    103 
B.    434,    per    Lumpkin, 

Verdict  Not  Responsive.  —  Miller   r. 

I1L    -'!'1''    :>'  ,rt  (t„ 

Sufficiently  Responsive.  —  w  here  the 
pleas  were  payment  and  the  st atute  of 
limitations,    a    verdict    "that    the    de- 

1  to  tb£  saw  irnn(i 

tiff    in    the    sum    of    one    hundred    and 

eightv-nine      dollars      and      thirty-five 

sufficiently  responsive     Coul- 

JternTheolog.Sem.,29Md.69. 
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be  effectually  pleaded  in  bai 

judgment  will  I  r  if  the  jury  base  their 

hazard  or  chance.38 

2.  Excessive  Eecovery. —  A  □  in  arrest  of  judgment  on  the 
ground  that  the  recovery  is  for  a  greater  sum  than  is  claimed  by 
the  ad  damnum  in  the  i  ;  when  the 
action  is  for  debl  and  tl  intei 

3.  Verdict  On  Immaterial  Issues.-  -  A  <  I  ma- 
1  to  the  issue  w  hich                      I  on  by  the  j              pa  no  ground 

for  arresting  the  judgmi  i 

4.  Irregularities  Not  Reached  by  the  Motion. —  [regularities  in 
the  verdict  are  nol   ground   for  arr  aent.    To  illusti 
Inconsistency  between  a  Bpecial  finding              general  verdict  can- 
not he  so  reachi                                 lilure  to  designate  the  plea  on 
which  the  verdict  is  found.40 


Incorrect  Calculation.  —  In  an 
before  a  justice  of  the  peace,  when  the 
cause  of  action   Bhows  it  is  for  eleven 
trees   at   seventy    cents,    Bhowing    that 

plaint  iff    was    cut  il  led     i  0    n  .  <>:  01    only 

$7.7n,    a    judgment    Tor    $9.00,    i 
manded,  is   improper,  and   the  qui 
is  properly  raised  on  motion   in  arrest. 
Jarrett  v.  Mohan  (Mo.),  L26  8.  W.  212. 

Amendable    Verdict.  —  If    a    \ 
be  of  such   character  that    it   may   be 
amended   without   requiring   repleading, 
so  as  not  to  change  the  merits  as  tried, 
as  for  example*,  reducing  the  verdict  to 
conform  to  the  amount  of  ■■■ 
judgment  will  not  be  arrested.     I 
ever,    the    verdict    be    not    so    am 
judgment    will    be    arrested.      On 
Hodges,  1  I   X.  C.  198. 

Verdict  in  alternative  in  action  of 
trespass  may  be  ground  for  new  trial, 
but  not  to  arrest  judgment.  Johnson 
v.  Packer,  1  Nott  &  McC.  (S.  C.)   1. 

35.  Stirling  v.  Garritee,  18  Md.  468; 
Louisville  &  Portland  Canal  Co.  V. 
Rowan,  4  Dana   (Ky.)    606. 

Waiver  When  Proceedings  Not 
Stayed.  —  An  action  was  brought  for 
which  judgment  was  rendered  for  the 
plaintiff  for  $7,668.12.  An  appeal  was 
taken  from  the  judgment  which  was 
dismissed,  also  an  appeal  from  the  order 
denying  motion  for  a  new  trial,  upon 
which  the  court  on  appeal  directed  that 
the  judgment  be  modified  by  deducting 
therefrom  $2,109.43  and  affirmed  the 
order  denying  the  motion  for  a  new 
trial,  whereupon  a  new  judgment  for 
$5,558.69  was  entered.  No  undertaking 
to  stay  proceedings  being  entered,  the 

vol.  n 


old,  and  after  time  for 

redemption    had    expired    a    deed    was 

by  the  sheriff.     <>„  Oc- 

B,    va- 
le   by 
erilT   and    directing    plaintiff    to 
account  for  the  and  profit 

.   and    credit.    I    , 

judgment,  and  that  until  anting 

\n 
appeal  m  from  tl  r.    The 

court  held  thai   a  judgment  cann< 
!  by  an  order  of  this  charac 

any  thing    thai 
prior  t  ry  and  which  could  have 

heen  considered  by  the  court  bef< 

red.    Barnhart     v.    Edwards, 
.),  57  Pac.  L004. 

36.  Warner  inson,     1     Root 
i.)  194,  1  Am.  Dec. 

37.  Huff  v.  Hutchinson,  14  ITow.  (U. 
S.)  r,sc>,  14  L.  ed.  I 

38.  Huff  v.  Hutchinson,  14  ITow.  (V. 
36,    14  L.  i  verdict   for  er- 
roneous   amount    no    ground);    Pettis    p. 
Warren,    Kirby   (Conn.)    120. 

Allowance  of  Interest.  —  An  objec- 
tion to  the  allowance  of  interest  on  the 
verdict  cannot  be  raised  by  a  motion 
in  arrest  of  judgment.  Groves  17.  Rubv, 
24  Tnd.  418. 

39.  Moffitt  V.  Albert,  97  Iowa  213, 
66  X.  W.  162. 

40.  Ball  v.  Powers,  62  Ga.  757. 
When    General   Verdict    Sufficient. — 

When  two  or  more  counts  are  joined  in 
one  declaration  the  court  may  order  a 
separate  verdict  on  each  count,  if  the 
circumstances  require  or  justify  it. 
Unless  so  directed,  however,  a  general 


AEBEST  OF  JUDGMENT 


1029 


B.  In  Criminal  Cases.  —  The  verdict  is  part  of  the  record  proper,41 
and  if  so  defective  on  its  face  that  judgment  cannot  be  legally  en- 
tered thereon,  it  may  be  assailed  by  motion  to  arrest;  but  when  mat- 
ter dehors  must  be  resorted  to  in  order  to  make  the  error  apparent,  it 
cannot  be  so  reached.4' 

If  the  verdict  be  unintelligible,43  or  indefinite  and  uncertain,44  or 
not  responsive  to  the  issues,45  or  if  it  find  defendant  guilty  of  a 
crime  different  from  that  charged  in  the  indictment,4'  or  of  a  crime 
over  which  the  court  had  no  jurisdiction,47  or  is  a  nullity,48  or  if, 
ere  two  offenses  are  charged  in  one  count,  a  general  verdict  of 
guilty  is  rendered,48  judgment  will  be  arrea 

Judgment  will  not  be  arrested  for  an  erroneous,  improper  or  de- 


d  all  the  counl 

and  judgment  will 

!.     Hart: 

11 

Assessment    of    Entire    Damages.  — 

st  two  de- 
property  and 

slum  I 

plain- 
dam- 
ground  i' 
..f  judgi 

fenda 

count  for  Blander. 
i 

f  o  the  Missouri  rule, 

36    Mo.    App.    245;    Welsh    v. 
art,  :;i   Mo.  App.  ■ 
41.     Edward 

68  S.  E.    I 
-      Edwards  :o,  45 

So.   21;  Harris  ,.  State,  53  Fla.  37,  43 
Bo.   311. 

Reception   of  illegal  verdict  against 
rotesf  of  the  d  .round 

for  arresting  judgment. 
Cormick,  84  M 

43.  ITaney  r.  State,  2  Tex.  App.  504. 

44.  State  V.  Grossman,  214  Mo. 
n:;   s.    \V.    1074;   State   v.   D 

Mo.  61,  84  s.    \V.  956   (whore  t! 
diet    found    the    defendant    guilty    of 
:ig  or  otherwise   disposing  of  liq- 
uor on  Sunday"). 


■:.   21  I    MO 

1 L3   s.   \v.   i.i7(;   State   v.   DeWitt! 
.Mo.  I 

Entering  Nolle  Pros.  —  When  a  gen- 
eral   . 

ion   as 
or  discon- 

• 

was    ren- 

judgment  will 

I,    and    tl..'    verdict    up- 

O'Fallon,    15 

.   L5,911. 

46.  Fla.  — Ho-aii    r.    s    ite,    12    Fla. 

•■  ■ 

by  v. 

240,    11   S.   E.  61  9;   All, mi 

L2    s.     E.    651; 

11.".. 
Me.  — 
S.  0.-  |]    L.  67. 

Wis. — ■  State  V.  Eri<  .  86. 

47.  State  V.  Gar: 
C.)   1 

43.     Ellis   v.   State,    14]    Ind.   357,  40 
X.  E.  801; 

See,  h(  10  La. 

Ann.    ■  re    the    jury    found    de- 

al   guilty   ■  ad  of  bur- 

■ 
eny    and    it    was    held     no 
ground  for  arresting  judgment. 

49.  Howe,    1    Rich.    L.    (S. 

er,   Unit 
v.  Stetson,  3  Woodb.  &   M.   164,  27  Fed. 

tates  t?.  1  - 
son,  1  &  M.  30.3,  27  Fed.  Cas. 

No.  16,037. 
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fective  verdict50  which  is  not   uncertain  or  ind  "   or  on  the 

ground  thai  it  is  no1  supported  by  the  evidi  i 

appear  to  enable  the  court  to  pronounce  judgmenl  thi  ■ 

will  judgment  be  arrested   for  I  on  that  the 

trary  to  the  charge  of  the  court 

X.  THE  MOTION.  — A.  The  Motion   I  >. — 

The  motion  in  arresl  of  judgmenl  is  a  part  1  on  appeal, 

without  a  bill  of  exceptions  or  other  authe  i  r'° 

B.  Prosecution  Cannot  Move  r.  Arrest  op  J  rr.  —  After  n 
defendanl   has  been  acquitted  on  a  trial,  the  si  no1   move  in 
arrest  of  judgmenl  on  the  ground  that  the  finding  of  acquittal 
based  on  insufficient  evident 

C.  When  To  Be  Made.  —  1.  In  General.  —  The  motion  in  arrest 
must  be  filed  after  verdict,"  and  before  judgmenl  is  pronounced,  in 

to   ap]  'i   the. 

s  erdicl   do<  •  e  "r 

;    ■  .   Nolan,   8 

513. 
Aik.       Free!    v.    Btate,    21 
212.     Fla.  !    Fla. 

Q  Bern  hard  p.  State, 

-■    •   . 

Me. 
State  p.  Hi  le.  561,  57  A1 

Mass.  —  Cum.  p.  Dill,  159  Mass.  61,  34 
N.  !•:.  p.  Duffy,  11  Cusb.   1 15. 

Md.  - 

v  •  ite  p.  Pitl 

!     0  Jones,  69   N.  C. 

s.   1 1.  p.   Norris,  65  B.   C. 

287,    43   s.    )•:.    791;    Btate    P. 

.  1..   18  i.    Tex.  —  Haney  p.  Btate,  - 
A  pp.  504. 

52.  Fla.  — Harris    p.    Btate,    53    Fia. 
111.     La. 

So.  225;  Btate  P.  Pellerin,   118  La.  547, 
43  So.   159.     Tex.  —  Slaughter  p.   S 
24  Tex.   II". 

53.  Camn  p.  Ga.  680;  State 
p.  Hogg  (La.),  53  So.  225. 

General  Verdict.  —  If  the  indictment 
contain  more  than  one  count  and  the 
verdict  is  general,  it  is  presumed  that 
the  court  pronounced  judgment  on  the 
count  to  which  the  evidence  was  di- 
rected and  properlv  applicable.  People 
17.  Shotwell,  27  Cal.  394. 

54.  Blount  v.  State,  49  Ala.  381. 

55.  Daniels    p.   Denver,   2   Colo.   669. 
Rule  to   prevent  motion   from  being 

filed  is  void  as  being  contrary  to  Btat- 
ute.  Wilkinson  V.  Daniel,  Wright 
(Ohio)  368. 

56.  State  v.  Rousch,  60  Ind.  304. 

57.  Hampton  v.  State,  133  Ala.  180, 


50.  Ark.  —  Straughan  p.  State,  16 
Ark.   37.     Fla.  —  Freeman   v.   Btal 

18,  39  So.  785;  McDonald  p.  state. 
46  Pla.  1  19,  35  Bo.  72;  Mathis  p.  Btate, 
45  Pla.  16,  34  So.  287;  McClerkin  P. 
State.    20    Pla.    879.      Ind.  — Ellis    p. 

State,      1  M      Ind.     357,      I"      N.     B. 

Bishop  P.  State,  50  End.  125;  Lowe  P. 
State,  16  ind.  305.  Ind.  Ter.  —  Helms 
v.  United    states,   2    Cnd.   Ter.    5 

S.  \V.  60.     La. —  State  P.  Christ 
La.  Ann.   367.       Me. —  State    p.   Snow, 
74  Me.  354.    N.  Y.    -  People  p.  C< 
App.   Div.  34  I.   73    X.    V.  Supp.   77  1.    16 
N.  V.  Cr.  248;  People  P.  White,  55  Barb. 
,  onviction   on   joint   trial    in   dif- 
ferent degrees).     N.  O.  — State   v.   l.y- 
erlv     52    N.   C.    158.     N.    D.  —  SI 
Montgomery,  9  X.  D.   1"".  83  N    V 
g,  c.  —  State  v.  Dent,  1  Rich.  L.    169. 

Absence  of  Counsel.  —  The  absence 
of  counsel  when  verdict  is  received  does 
not  make  it  defective  and  cannol  be 
made  ground  for  arrest  of  judgment. 
United  States  v.  Shephard,  1  Hughes 
520,  27  Fed.  Cas.  No.  16,274;  State  V. 
Austin,  108  N.  C.  780,  13  S.   E.  219. 

Failure  To  Enter  on  Minutes. — 
Where  the  verdict  was  entered  on  the 
indictment  but  was  not  entered  in  the 
minutes  when  it  was  returned,  not  suf- 
ficient ground  to  arrest  judgment.  Hall 
r.  State,  3  Ga.  18. 

Recorded  Verdict  Controlling.  —  The 
verdict  as  recorded  is  the  verdict,  and 
anything  contained  on  a  memorandum 
prepared  in  the  jury  room,  not  part  of 
the  record,  has  no  significance,  and 
nothing  in  it  will  cause  judgment  to  be 
arrested.  Com.  V.  Breyessee,  160  Pa. 
451,  28  Atl.  824,  40  Am.  St.  Kep.  729. 

Signing  of  Verdict.  —  Failure  of  jury 
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iininal   j  and   before  entry  of  final  judgment   in  a 

civil  acti  1  will  be  dismissed  if  made  thereafter.60 

By  Btatute  in  -  motion  must  be  filed  within  a  speci- 

fied time  tie  rendil  the  verdict,''-  or  be  made  during  the 


I  Ala. 
;   Ala. 

58.    U.   B.  — Mclnemey      v.      I 

\.  411. 

•  Ala. 

I   Ala. 

ntinued 

Q]  rrv    v. 

e,     ll     III.     196.      Vt. 

lent.     Mr- 

I  15. 
E    dish  Rule. —  Motion  in  arrest  may 

- 

69.     Cal. —  Barnhart    r.    Edwai 
Pac.     1004.     bid.  —  Potter    v.    M 

.  127  In. I.  Haus- 

p.  Mar.'.  64   [nd.  311;    Hilligo 

I..   !:.  I  L  112; 

\.    E.    121.     Bee,   howe1 

App.  477,  52  N.   I 
la.  —  Free   p. 

L0  N.  W.  143. 

5675,  requiring 

all  grounds  in  a  motion  in  arrest  to  be 

at   once,    does   not    inter- 

vith  the   right   of  the   movant   to 

amend  at  any  time  prior  to  final 

•    impress  Co.  v.  Lefller,  122 

3.  E.  483. 

60.     U.   S.  —  Dove   P.   Blair.   2   Hayw. 

&  H.  i  is.  No.  18,292.    Ind. 

Smith    P.  State  ex   rel.    Hamill,    140    [nd. 

E.    1060;    Pi 
mack,  127  Ind.  439,  26  N.   E. 
chen  P.  Ninde,  120  ind.  88,  22  N.  E.  94; 
er  p.  Hanshew,  '.'I   [nd.  208.     Md. 
Keller    r.    Stevens,    66    Md-    132,   <3   Atl. 

Eight  of  Claimant.  —  Sullivan  p.  New 
ford    Inst,    for    Savings,    140    Mass. 
260,  6   N.   E.   83,  was   an   action   to   re- 
cover money  deposited  by  plaintiff's  in- 
testate in  the  defendant  bank.     It  ap- 


pears   that    the    money    was    deposited 
"in   trust   lor  E.  S.,''  who  appeared  as 
claimant    of    the    fund.     At    the    trial 
ent   was   rendered   for   the  plain- 
■  .1    the   claimant   filed  the   follow- 
ing motion:     "  'And  now  after  verdict 
for   the   plaintiff,   comes    Edward   Sulli- 
van,  who   was   made   defendant   in   this 
action  under  the  provisions  of  the  Pub. 
116,   1 31,   as   appears   of   record, 
to   which   relet.  ade,  and   moves 

on    the    verdict    be    nr- 
that    no   valid 
i  an    be    entered    thereon,    in 
that   the   said    New    Bedford    Institution 
tsed   to  be  a  party 
ant;    that    it     holds    the    money, 
while  dai  t     Edward    Sullivan 

does  not,  and  the   law  makes  no  proper 
provision   for  issuing  execution  on  any 
judgment   that    may    be    rendered,    nor 
the  law  provide  against  which  of 
rties  jud  -11  I"-  ren- 

ord  and  the  law 
Bucfa  uncertainty  exists  as  that  no  valid 
judgn  ■•  rendered  or  execution 

'  "      It  was  held  that  the  motion 
properly   overruled,    as    no    ground 
e  motion.    That 
the  lower  court  had  power  to  enter  all 

rs  and  judgments   I 
cure  the  rights  of  t.1  ties,  and  until 

some    unauthorized    order    of    judgment 
rse  to  the  claimant    is   entered    he 
is  not  ed. 

After    Argument    on    Exceptions. — 

Com.    V.   Hana.  J   Met.-.    (Mass.  I   329. 

Verbal  understanding  as  to  time  when 

was  filed  cannot  contradict 

the   record   that   such   motion   was   filed 

at  a  different  time.     Griffin   p.  Wabash 

110  Mo.  App.  221,  85  s.  W.  111. 

61.  Sheldon  p.  Woodbridge,  2  Boot 
(Conn.)  473;  Beach  P.  Hall,  Kirby 
(Conn  -  I.  Robertson  V. 

Leathers,  61  Mo.  381;  Danforth  r. 
Lowe,  53  Mo.  217  (within  four  days 
after  rendition  of  judgment). 

Criminal  Cases.  —  Mich.  —  See  Cole 
v.  Peo]  -.  37  Mich.  544,  as  to  Michigan 
rule.  Mo. —  State  P.  Gates,  130  Mo. 
351,  32  S.  W.  971;  State  P.  Leathers, 
61  Mo.  381.  Tex. —  Reno  V.  State,  56 
Tex.  Crim.  229,  120  8.  W.  429;  Lewis  v. 
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term  al  which  the  judgmenl  was  rendered,  bn1  it  is  too  late  it"  i 
al  a  sul  ;   failure  t<>  granl  a  reasonable  time  to 

file  the  motion  has  I  1  ground  for  reversal."    The  application 

cannot  !"•  n  an  original  motion  in  the  appellate  court." 

A  motion  in  arresl  of  judgmenl  Bhould  !"•  made  after  the  denial  of 
a  motion  for  a  new  trial,"  and  if  made  Before,  it  i  .-;  waiver 

of  tl  n  for  ;i  new  trial." 


rex.  Crin 

A    motion    filed    a 
of  the  tim( 
garded.     I  'anforl  ii  I  Mo.  2 1 7. 

In  Nature  of  Limitation. 

62.  Ark.  I    <-.    Stat.'.    •_" 

212.    Ga.      Spence  .  App. 

68  8.  I'.   I  13;   Sell  e,  lit) 

:  .. 

ley    /•.    Dougherty,    '■''    in.    A.pp.    544. 

Mo.—    Stat.-   \.   Fisher,    L30  8.  V. 

State  v.  Pritchett,  219  Mo.  696,   I L9  8. 

6;  Danforth  v.  Lowe,  53  Mo.  217; 

Griffio  r.  Wabash   B.  Co.,  I  LO   Mo.  App. 

221,  85  s.  W.   ill.     Pa.-  Com.  v.  Tilgh- 

man.  127. 

May  Strike  Out  Sentence.  —  The 
court  may  during  tin-  term  at  which 
was  imposed  Btrike  oat  the 
sentence  to  allow  the  t:  e  mo- 

tion.    Mclnerney  v.  -,   1  !7 

Fed.  183,  77  C  ('.  A.  4  11. 

In    Missouri    the   ml.'   governing   the 

filing  of   ill.'   motion    in   arrc-t   differs    in 

civil   and   criminal   cases.     The   rule   in 

criminal     ,  on     in 

arrest  must  be  filed  within  four  .lays 
after  the  motion  for  a  now  trial 
have  boon  overruled,  win!.'  in  civil 
the  motion  for  a  now  trial  and  in 
arrest  are  both  required  to  be 
within  four  .lays  after  the  trial,  if  the 
term  shall  so  long  continue;  and  if  not, 
then  before  the  end  of  the  t>  rm.  The 
defendant  therefore  has  in  a  criminal 
case  four  days  after  verdict  to  file  a 
motion  for  a  new  trial,  and  motion  in 
arrest  four  .lays  after  the  other  motion 
is  disposed  of.  Anything  which  cuts 
off  the  right  to  file  the  motion  is  error 
and  will  cause  reversal  of  the  jud 
State  V.  Brown,  206  Mo.  501,  103^  S.  W. 
955. 

63.  State  17.  Gardner,  10  La.  Ann.  25. 
See,  however,  State  v.  Cotten,  36  La. 
Ann.  980;  State  v.  Gates,  130  Mo.  351, 
32  S.  W.  071.  See  also  State  r.  Faw- 
cett,  212  Mo.  72'.),  Ill  S.  W.  562. 

For  Purpose  of  Delay.  —  Time  to  file 
the   motion   may  be   refused  when  the 
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motion  ot  is  made  for  the 

P(  ople  ' .  Wrig 
Midi.  70,  50  N.  W.  792. 
Where  Error  Cured.-  •    thai 

ourt    rendered    judgmei  I 
lant  immediately  after  overruling 

al,   and    befl 

fendanl   had  time  t>>  file  his  motic 

motion  in 

nt  ly    tiled    and    con- 
1     by     the     court     and     overrule!. 
.    L32   Mo.    1  '■". 

W.  7- 

<  I'Neil,  >'■''   Vt 
9   Atl.  37i 
■    28  AtL  108 

Estopped  by  Waiver. —  When  a  party 

m    in   arr.^t    in   the 

not    on   ap- 

b     motion. 

Tor.   71. 

65.  Ark.  —  Pope  V.  Latham,  1  Ark. 
I  6.     Oal.       P(    pie  ''.  <  !lement,  35   Pac. 

Ga.       Hartridge    v.     Wesson,     J 

Ga.    I'M.     Kan.  v.    Webb,    53 

164,  36  Pac.   1117.     Mass. —  Junes 
alls,   !  Mi 

66.  Ind. —  Paschal  v.  Smith,  14  Ind. 
340;   George  '\   Robinson,  36   In!.  App. 

75  X.  E.  607.  See,  however, 
Wheeler  r.  Rohrer,  21  End.  App.  177,  52 
N.  E.  780.  Tenn.  —  Pelican  A--ur.  <',,. 
17.  American  Fed  ic  Croc  Co.,  126  S.  W. 
1085;  Pal;.  te,   L18  8.  W. 

Hall   17.   State    110  Tenn.   365,  75  S.   W. 
71.',. 

Simultaneous  Motions.  —  The  motion 
for  a  new  trial  and  in  arrest  of  judg- 
ment having  been  made  and  submitted 
at  the  same  time,  a  party  has  the  ben- 
efit of  both  motions;  the  overruling  of 
the  motion  in  arrest  of  judgment  first 
and  the  motion  for  a  new  trial  after- 
wards is  open  to  no  objection  of  irreg- 
ularity of  the  proceedings,  he  having 
no  control  over  the  action  of  the  court. 
Pope  17.  Latham,  1  Ark.  66. 

But  in  State  v.  Mann,  13  Tex.  61,  it 
was  held  that  a  motion  "to  set  aside 
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2.  In  Event  of  a  Default.  —  A  party  in  default  cannot  move  in  ar- 
rest of  judgment  until  after  the  default  is  set  asi 

3.  When  Motion  Timely  on  Second  Trial.  —  A  motion  to  arrest 
judgment  is  timely  at  the  conclusion  of  the  second  trial  of  an  in- 
formation, where  no  verdict  was  arrived  at  by  the  jury  upon  the  first 
trial;68  but  where  judgment  is  rendered  for  defendant  on  a  first 
trial  and  the  judgment  is  reversed  upon  appeal  and  a  new  trial 
granted,  and  plaintiff  prevails  upon  the  new  trial,  a  motion  in  arrest 
of  judgment  then  made  for  the  first  time  on  the  ground  of  insuffi- 
ciency «)!'  the  declaration  will  not  be  considered.09 

D.  Statin.;  Grounds.  —  It  ally  required  that  the  grounds 

on  which  the  application  is  based  shall  be  specifically  set  forth.70    If 
based  on  grounds  outside  the  record,71  or  not  provided  for  by  stat- 


and  arrest  the  judgment  ami  grant  a 
oew  trial,"  and  assigning  ground  for 
both,  ither  as  a  mo- 

tion   for    a    now    trial    or    in    arrest    of 
judgment,  and  cannot  be  considered  as 
"  h. 
In  Georgia  a  motion  for  a  new  trial 
may  I  •  ftei  an  ai  1  mo- 

tion in  arrest  of  judgment.  London  v. 
Colon  ■  Williams 

•■ .   ; _•!   Ga.   579,    19  8.   E.  •'- 
to    practice    when    both    motions    are 
made. 

rruling  motion  to  arrest  is  ground 

cception,  but   cannot   1" 
ground  for  granting  a  Dew  trial.     Gary 
J  Ga.  A.pp.  3.  E.  207. 

67.  Free  v.   '■  il.  Co., 

L0  X.  W.  1  13;  Gilstrap  v. 

The  English  rule  is:     A  motion  in  ar- 
judgment    by  default   comes 
before   the   court    exactly    a.^    if    it    had 
been   on   demurrer,  and    is   not    li 

of  objections  to  judgment   after 
rerdict,  and   a  judgment  clara- 

tion  that  cannot  be  made  good  as  laid 
will    !  ted.      Collins    r.    Gibl 

Burr  Eng.  Reprint  623. 

68.  State  v.  Feamster,  12  Wash.  461, 
41   Pa< 

69.  Murdoch    v.   Herndon's   Ejtj 
Hen.  &  M.  (Va.)  200. 

70.  Ga.  — Rnlin  r.  State,  7"  Ga.  719. 
Ind. —  Nichols  v.  -  End.  App. 
674,  •                  '          La. —  State  v.  Bou- 

107  La.  454,  3]   Si 
Woods,  31   La.   Ann.  267.     Me. - 
p.   Wing,   32    Me.   581.     Mo.  —  81 
Brown.    181    Mo.    192,    7'.'    S.    W.    1111. 
N.  C.  —  State   v.  Bryan,   89  X.   C 
Pa.  — Weaver     p.     Tom..     29     Pa.     445. 
Tenn.  —  Palmer    r.    State,    118    S.    W. 


Tin  11    p.   State,   110  Tenn.  365,   75 
8.  W.  716;  state  r.  Steele,  3  llei.sk.  L35. 
Too  General. —  A   motion  in  arrest  of 
judgment    based    merely    "for    d< 

rrors  apparent   on   t  i  t    the 

I    cannot  be 
considered.     Hartman  p.  Ruby,   16 
45. 
When     the    ground     Btated     is    that 
"upon  the   record  the  judgment   is   er- 
roneous" it  does  not  reach  error  on  the 
ground    that    judgment    should    be    ar- 
here  were  two  counts  in 
i  nt  and  the  verdict  was  gen- 
eral .-   p.    Wab      .    -      L.   & 
P.  B.  <  «...  82  Mo.  196. 

71.    La.  — State    p.    Dorsey,    40    La. 
Ann.  7  -  3tate  v.  Malon 

La.  Ann.  266.     Mass.  —  Com.  p.  Brown, 
150  Mi  23  X.  E.  98.    Vt.— 

P.  Hodgson,  66  Vt.  134,  28  At  I.   !    - 
Death    of    Trial    Judge. —  The    death 
trial  judge  while  a  motion  for  a 
new  trial   was   pending   is   not    ground 
rre8t  of  judgment,  when 

appointment   of 

or,  who  passed  upon  the  ques- 

tions  involved  and  signed  up  the  papers 

-irv     for     the  "      Ellis    P. 

.   56  Tex.  Crim.   14,   117  S.  W 

133  Am.  St.  Rep.  953. 

Matter  Relating  to  Bill  of  Particu- 
lars.—  Where,     after     verdict,    the     de- 
■  t    moved    in   arrest    of  judgment, 
the   court   erred    in   requiring 
defendants    to    file    the    particulai 

!efonse_,  and  secondly,  because  the 
court  erred  in  refusing  to  require  [plain- 
tiffs to  file  particulars  of  their  ground 
of  recovery."  it  was  held  that  motion 
in  arrest  of  judgment  was  not  the  pro- 
per   method    of    raising    the    question. 

Vol.   n 
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ate,  it  should  be  overruled. 

ting  out  grounds  properly  raised   b; 

sidered  as  a  motion  in  arr<  jurisdictions,  however,  take 

the  view  thai  do  reasons  need  I  '     It'  bu  od  of 

arresi    i  •■   permitted   bj  the 

grow  d  if  it  appear  from  the  court's  \  i«  |  thai 

judgmenl  should  l>"  arrested,  the 

mo1  ion.78 

B.  Form.—  1.  Necessity  for  Writing.  —  1'  □  held  thai  the 

motion  may  be  made  orally.71     Bu1  undi  .  in  criminal 

cases,  the  motion  must  be  in  writing,  and  mu  es  there- 

2.  Necessity  for  Joint  Motion.       Even  though  aeveral  defendants 
are  jointly  indicted  and  eoi 
it  nol  being  necessary  for  all  to  join  in  the  motio 

F.  Amendment  op  Motion.  — The  courl  may  in  its  discretion  per- 
mit, a  defendanl  to  file  an  amended  I  of  judgment.*0 

G.  Wii  \t  V  tion  opens  ap  the  whole 
record   for  consideration,  and   reach*  apparenl   <>n  its 


Virginia  &  T.  I 

94   Va.  L02,  26  8.  E. 

72.  la. —  St.  [own 
nil-,    L13    X.    V                 Mo.'—  st 
Brannan,   206   Mo.   636,    L05   8.    \ 
Mont. —  State   v.   Tully,   .'.I 

78   Pac.  760.     Tex.  —  Johnson   v. 
11    Tex.    App.    306.      Wash. 
Cimini,    53    Wash.    268,    101    Pa 
Wyo.  —  McGini  is  v.  State,  17  W- 
96   Pac.   525. 

73.  Kan. —  St ;i to  v.  D  .  !  Kan. 
193,    .".1     I                       Mass. 

Brown,    150    Mass.    334,    2;     X.    E.    98. 
Tex.  — Salinas  v.   Wright,    1  1    Tex. 
Vt.  — Trow   v.  Thomas,   70   Vt.   580,    11 
Atl.    652. 

See,  however,  Martin  v.  State,  115 
(;.■!.  255,  tl  s.  E.  576,  and  compare,  Tate 
v.  Cowart,  48  Ga.  540. 

74.  Conn.  —  Lewis  v.  Hawley,  2  Day 

495,   2    Am.    Dec.    L21.     Ind Chicago 

&  s.  ]■:.  R.  Co.  r.  Wheeler,  1  1  Ind.  App. 
62,  42  X.  E.  489.  Md. —  State  r.  Green- 
well.  4  Gill  &  J.  407. 

It   is  not  necessary,  on  motion   I 
on    misconduct    of   a    juror,    to    set    out 
in   the  application  the  corrupt  and  im- 
proper     conversation      complained      of. 
Tomlison  v.  Derby,   H   Conn. 

Under  the  Maryland  statute  the  mo- 
tion in  arrest  of  judgment  is  in  the  na- 
ture of  a  demurrer,  and  brings  the 
whole  record  before  the  court.  Presi- 
dent, etc.  W.  &  B.  Tpk.   Co.  v.  State, 

vol.  n 


A  J. 

Kv.l 

Oal.  —  1  Hartman,     l  \ 

I 

•liss.  —  Rolls 
391.     Wis.—  !  Taylor.   1 

Pinn. 

Hawley,  Conn.) 

■  &    3.   B. 
r,  14  ] 

78.  Nichols    v.    Stal 

relying  upon    Harris 

.    E.    916: 

Chandler  c.  State,   111    End    106,  39  N. 

79.  State  r.  Covington,   1  Ala.  603. 

80.  State  P.  Heffernan,  28  R.  T.  4  77, 
68  Atl. 

Adding    Grounds    for    Motion    by 
Amendment.  —  Whei  ;on    in    ar- 

■  judgment  is  sustained,  and  upon 
;;n  appeal  the  order  is  reversed  for  the 
reason  that  the  grounds  stated  .are  in- 
sufficient, it  is  permissible  after  such 
reversal  to  amend  the  motion  and  state 
new  grounds.  If  the  grounds  stated  in 
the  amended  motion  are  sufficient,  it  is 
proper  to  again  arrest  the  judgment. 
Union  Compress  Co.  V.  Leffler,  126  Ga. 
662,  55  S.  E.  927. 
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face,'1  but  will  not  go  beyond  the  record.82     Matter  not  proper  to 
1  on  such  an  application  will  not  be  considered  even  if  set 
forth  in  the  application.83    The  defendant  will  not,  however,  be  per- 
mitted to  place  himself  in  a  better  position  than  if  he  had  specifi- 
cally pleaded  the  objection.84     The  judge's  recollection  of  what  oc- 
curred is  not  available.85    A  judgment  on  a  demurrer  will  not  be  re- 
ed  on  this  motion,86  though  the  court,  on  its  own  initiative  or 
on  application  of  an  interested  party,  may  modify  or  set  aside  an 
during  the  term  at  which  it  was  made,87  but  not  at 
[uent  term.88     The  court,  upon  arresting  judgment  upon  a 
verdid    of  guilty  of  a  crime  not   included  in  the  indictment,  may 
sentence  for  an  offense  so  included  which  was  necessarily  in- 
eluded  in  the  verdict.89    On  the  hearing  of  the  motion  the  court  will 
•      •         rything  necessary  to  support  the  verdict,  and  which 
could   be  proved  under  the   issue,  was  satisfactorily  proved,90  and 


82. 


83. 

84. 


81.     rn  V.  White,  5  Cranch 

6,676;  Gard 
People,  4  111.  83. 

Cn  •         -     tea    >\    Barnhart,    I  " 
holding    that    an    admission 
the   trial   will  not   be   consid- 

Brown,   150   Mass.   334, 

r.  White,  5  Cranch 
...  16,676. 

85.  Conn.  —  Woodruff  v.  Whitl 
Kirliy    60.       Ga. —  Mayor    of    City     of 

ttonn,    103    Ga. 
Ind.  —  Rawles   v.  State, 

May    Correct    Minutes.  —  The    court 

may,  i  ter  verdict   and  after  the 

filing  of  a  motion  in  arrest  of  judgment, 

i  ourt,  in  the  presei 

lant,  that  the  minutes  be  cor- 

:    and    made    to    correspond    with 

Bou- 
54,  31   Bo 

86.  Lvnes    r.    State,    3    Port.    (Ala.) 


- 

87. 

88 


Bartman,  44  Cal.  32. 
te,  61  Ga.  611  : 
•    11,  57  X.  E. 
Under     the     Oklahoma     statute     the 
court  may,  even  after  overruling  a  mo- 
of  judgment,  on  its  own 
•!,   modify   or   Bet    nsirle  the   order 
ich  motion,  if  it  appear  that 
idgment   ••  ilarly  obtained. 

be  done  at  the  term  at  which 

rendered   or    at    a 
.     There  must  be,  however,  a 
otial  compliance  with  the  statute 
.e  the  court   further  jurisdiction. 


If  the  court  grants  a  motion  for  a 
Dew  trial,  it  is  unnecessary  to  pass  upon 
the  motion  in  arrest  of  judgment,  and 
the  cast-  stands  for  trial  as  if  no  ver- 
dict had  been  rendered  therein.  John- 
te,  1  Okla.  Grim.  321,  97  Pac. 

89.  State   r.  Scheie,  52  Iowa  608,  3 
X.   W. 

90.  United  States  v.  White,  5  Cranch 
C.   i  676. 

"The  ground  or  principle,  on  which 
any  fact,  i  to  be  presumed, 

in  support  of  a  general  verdict,  is,  that 
as   the    verdict    must  be   consider! 

nnd   as   founded   on 

exhibited  at  the  trial;  the  Court  ('which 

can  judge  only  from  the  record),  must 

,  thai    any   and 

every   fact    (not   alleged),    the    /roof  of 

■  >i  the  jury 
in  finding  as  they  have  done,  • 
to  them,  on  the'  trial.  In  other  words, 
the  court  must,  in  support  of  such  a 
resume  everything  to  have 
been  proved,  without  proof  of  which, 
the  jury  could  not  have  truly  found  from 
the  evidence,  as  thev  have  found." 
Will's  Gould  PI.,  156-157.  And  see: 
Colo.  —  WilcOZ  V.  Jaini>-,,':.  20  Colo. 
6  Pac.  902.  HI.  — Western  Stone 
Co  v  Whalen,  151  111.  472.  38  X.  E. 
241;  Ladd  V.  Pigott,  114  111.  647,  2 
N  E.  503.  Ky.  —  Bogers  v.  Felton,  98 
Kv  148  32  S.  W.  405.  Miss.  —  llamer 
v.  Bigby,  65  Miss.  41,  3  So.  137.  Term. 
Bead  V.  Memphis,  etc.  Gas  Co.,  9  Heist. 
Eng.  —  Jackson  v.  Peeked,  1 
Maule  &  Selw.  234,  105  Eng.  Reprint  88. 
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may  perfed   the  record  -      »rth  matl 

should  properly  be  pari  of  t; 

The  Ruling. 

and  if  the  decision  be  vague  or  uncertain,  ror.-1 

When  Ho  Adjudication  Ni 

answer  when  cal  if  his  recognui  .urt 

will  to  pass  upon  the  qui  involved. 

XI.  POWER  TO  REVIEW   ORDER.  —  An  order  an 
menl   in  a  criminal   pro 

on  appeal, "  nor  will  the  couii  on  r 

hear  counsel  ;M  though  ;i  contrary  vi 

some  statutes  the  denial  motion  can  be  i  i  on  th< 

peal   from  the  judgment.1     An  i  □   that 

seasonably  made  cannol  for 

XII.  COSTS.  —  When  .1  case  if 

ment,  t  he  practii  irt  and 

in  ili<'  couii  below."    When  a  trial  d  .  usually 

conditional  on  thi 
ance  of  co  its  to  the  party  finally  sv 


91.  Camp   I 
179. 

92.  Worthington    P.    I 

93.  Bird  r.  I 

ington   p.   I  '•■•••.  it,  1  Bool 
182. 

Conn.    81. 

■ 
has     the     right     mi  :    r 

Btanc< 

argument,  and   maj 
leration     the 
judgment   Bhould   l  e  m    th.- 

verdii  t    of    the        .    . 
H.-irwi    P. 
1117. 

94.  Com.    v.    Dowdican's    Bail,    11" 
Mass.   133. 

95.  United     £  Ersl   i 
Cranch    C.    C.    :  .    No. 
15,057. 

96.  Eex   p.   Spragg,  2  ] 

Eug.    Reprint    637;  P.    Nicolls,    2 

Str.    1227,  Reprint    : 

v.  Gibson,  2  Str.  968;  93  En< 
972. 

97.  Ala.  —  Quinn  P.  State.  121  Ala. 
38,  25  So.  694.  Cal.  — People  p. 
alty,  1  1  1  Pac.  513;  People  P.  Pord,  131 
Cal.  140,  to  Pac.  1075;  People  P. 
Burgle,  123  Cal.  303,  55  Pac.  998.  Ga. 
Small  p.  -  Ga.  641;  State  r. 
Johnson,  61   Ga.   610. 

See  generally  the  title  "Appeals." 

vci.  n 


98. 

1.     Quii  n    P. 

n  r 

lie  in  Wlii- 

P.       \V. 

p.   Marble,  6a   Vt.    I 

Am.  -  :i  L  B.  A.  : 

iy  p.   Motl 

I 

.     i   !..  B.  A.   : 
5.     Baker   P.   Sherman.   7:1.   Vt.    - 

•  p.  Mai  181, 

I  Am.  t  ,    126,    11 

L.  B.  A.   162. 
In  Illinois,  if  judgment  i^  arrested,  it 

gment    fur 
rry,  16  111.  147. 
also  r  e  title  "Costs." 
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.'.  ed  to  the  prevailing  party,  the  party  prevailing  on  the  motion 
utitled  to  the  costs.     The  manner  or  form 
in  whir:  .ails  does  not  affect  this  right.6 


Mass.  509; 
\.   II. 

to  right  to  recover  costs 


where  motion  is  overruled  and  the 
amount  recovered  does  not  under  the 
statute  entitle  plaintiff  to  costs,  Stille 
v.  Jenkins,  15  X.  J.  L.  302. 
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